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ESCHEAT. 


I  VE0B88ITY  OF  PBOCEEBIVGS  TO  TkST  TiTIS,  U 

JL  Vatvbs  of  PBoesKDnroe,  2. 
Zn  Who  mat  Beuto  Pbocxebikos,  2. 
rr.  TBI  XnOBXATIOV,  Pkiihoh,  o»  OovFLAm,  3. 

y.  Tkavsbsb  of  Pboceeddigb,  3. 

^  SscBiHTT  of  PioesiBnroi  to  Test  Tnu. — In  the  majority 
r  ^he  C/nited  States  the  title  to  escheated  property  vests  at  once 
^^  the  state  without  inquest  of  office,  or  office  found,^  and  such 

-•I;,  4    Kent's  Com.  424;    White   v,  56  Ind.  377;  Farrar  v.  Dean,  2a.  Mo. 

J^"*Jte,  a  Mete.  (Ky.)  185;  Stevenson  x6;  FairfaiE  v.  Hunter,  7  Cranch  (U. 

p    i>Ufilap,  7  T.  B.  Mon.  (Ky.)  134;  S.)6o3;  a  Kent's  Com.  61;  aCoolej's 

^'T  tp.  Smith,  2  Dana  <K}r.)  38;  Farrar  Bl.  Com.  249,  note  10. 

A^^^itn,  24  Mo.  16;  State  V.  Reeder,  *'Thoueh  an  alien  mar  purchase  land 

j''«t>.  203 ;  Crane  v,  Reeder,  21  Mich,  or  take  It  by  devise,  yet  he  is  exposed  to 

lJ]^_^   Am.  Rep.  430;  Montgomery  v.  the  danger  of  being  divested  of  the  fee 

'^  and  of  having  his  lands  forfeited  to  the 

state  upon  an  inquest  of  office  found ; 

•  •  *  and  if  he  dies  l>efore  any  such 

^          ,        ^   ,                                    ,  ,  proceeding  be  bad,  we  have  seen  that 

2^^^  {PtL.)  455;  Hinkle  v,  (Madden,  the  inheritance  cannot  descend,  but 

J  ^J*^a.n  (Tenn.)  46;  Puckett  V.  State,  escheats  of  course."   2  Kent's  Com.  61. 

p^J[^««d  (Tenn.)  351; ;    Holtiman    v.  It  has  been  held  that  as  to  the  right 

^J^^^s,  I  Tex.  <$73 ;  tsands  v.  Lynham,  of  the  state  to  possession  of  an  alien's 

j{  V^^tt.  (Va.)  291,  21  Am.  Rep.  3^;  land  upon  his  decease,  there  Is  a  dif- 

H^^^lti  V.  Haigh,  9  R.  I.  26.    See  also  ference  between  the  case  where  such 

•^^^ugfaal  V.  Ryan,  27  Barb.  (N.  Y.)  alien  dies  intestate,  Leaving  no  one  in 

^_  possession,  and  where  he  makes  a  de- 

ll^*^<^«ai^  ftr  Tiuimillimi  la  Omw  of  vise.    In  the  first  case  there  are  no 

g^l^^O«Mr.r— At  common  law  an  alien  known  heirs,  and  no  claimant.    The 

n^J^J^t  purchase  or  take  by  devise,  and  state  has  dtle  at  once  and  may  enter 

^^^t  convey  land,  and  an  inquest  of  and  take  possession.    In  the  second 

ll^l^^  would  be  necessary  to  divest  his  case,  however,  there  are  known  devi- 

^^^  thereto.  Haltteadt;.  Lake  County,  sees  who  claim  the  land,  and  the  state 
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Vfttnre  of  Prbeaadiiigi.  ESCHEA  T.       Who  Kay  Bring  Proeoodlaga. 

proceeding  is  merely  a  means  by  which  the  state  furnishes 
evidence  of  title.^  In  some  states,  however,  legal  process  known 
as  an  "  inquest  of  office"  is  necessary  in  order  to  vest  the  title  to 
such  property  in  the  state.* 

n.  Vatubs  of  PBOGESDnrGHl. — Such  inquest  of  office  is  a  pro- 
ceeding usually  regulated  by  statute  in  the  various  states,  it  is 
brought  in  the  name  of  the  state,*  by  which  it  is  claimed  that 
the  property  has  escheated  to  the  state,  as  by  reason  of  failure 
of  heirs  to  the  owner.* 

Writ  of  Eseheftt. — Under  the  English  common  law  the  lord 
recovered  his  possession  of  the  escheated  property  by  means  of 
a  writ  of  escheat.*  This  writ  is  now  abolished,  and  is  replaced  by 
the  action  of  ejectment  where  parties  are  in  possession  of  the 
property.® 

m  Who  XAT  Bbifo  Psogeebihchs. — It  was  formerly  the  duty 
of  an  officer  known  as  the  escheator  to  prosecute  claims  for 
the  recovery  of  escheated  property.''  This  office  has  now  gen- 
erally fallen  into  disuse,  and  in  this  country  its  duties  are 
performed  by  the  attorney-general  of  the  state,®  or  the  district 

must  first  establish  title  to  the  land  certain  period  after  descent  cast  op- 

by  information.     Reidf.  State,  74  Ind.  erates  as  a  bar  to  his  right  to  assert 

255.     And  see  Farrar  v.  Dean,  34  Mo.  title  to  the  property  as  against   the 

16;  Wilbur  V,  Tobey,  16  Pick.  (Mass.)  state,  any  proceedings  brought  to  vest 

177.  title  in  the  state  as  to  the  property 

1.  Ellis  V.  State,  3  Tex.  Civ.  App.  alleged  to  have  escheated  are  pre- 
170;  Den  V.  O'Hanlon,  21  N.  J.  L.  582;  mature  if  brought  within  such  period. 
Crane  v,  Reeder,  21  Mich.  24;  People  State  v.  Smith,  70  Cal.  153;  People  v. 
V,  Cutting,  3  Johns.  (N.  Y.)  x;  Com.  Roach,  76  Cal.  294. 

v.  Hite,  6  Leigh  (Va.)  588.  4.  Washb.  R.  Prop.  444;  Wallahan 

2.  People  V,  Folsom,  5  Cal.  373;  v,  Ingersoll,  117  111.  123;  Hammond 
Wilbur  v»  Tobey,  16  Pick.  (Mass.)  v»  Inloes,  4  Md.  138;  Hughes  v.  State, 
177 ;  Bradstreet  v,  Oneida  County,  13  41  Tex.  10. 

Wend.  (N.  Y.)  546;  Jackson  v.  Adams,  An  inquest  that  does  not  find  that 

7  Wend.  (N.  Y.)  3^;  Com.  v,  Hite,  decedent  died   intestate  and  without 

6  Leigh  (Va.)  588,  29  Am.  Dec.  226;  heirs  or  known  kindred,  is  a  nullity 

Fairfax  v.  Hunter,  7  Cranch  (U.  S.)  and  constitutes  no  lien  on  real  estate. 

603.     See  also  Taylor  v»  Benham,   5  Ramsey's  Appeal,  2  Watts  (Pa.)  228. 

How.  (U.  S.)  233.  6.  Black    Law    Diet.;    Fitzh.  Nat. 

8.  Washb.  R.  Prop.  444.  Brev.  143. 

The  state  cannot  make  its  title  avail-  6.  See  Am.  and  Eng.  Encyc.  of  Law, 

able  without  first  establishing  it  in  the  tit.    Escheat;   Bliss    Anno.  Code    N. 

manner  prescribed   by   law.    This   is  Y.,^  I977' 

done  by  the  institution  of  a  judicial  7.  Bouv.   L.  Diet.,    Escheator;    10 

proceeding  in  the  proper  court,  in  the  Vin.  Abr.  158;  Co.  Litt.  13*. 

name  of  the  people,  for  the  purpose  of  In  PemuylTaiila,  under  the  Act  of 

proving  and  establishing,  by  a  judicial  May  2,  1889,  which  radically  modified 

determination,  title  in  me  state.     The  the  former  procedure  on  escheat,  it  is 

facts  essential  to  the  existence  of  the  the  duty  of  the  auditor  general,  on 

state's  title  are  specifically  set  forth  in  becoming  aware  of  the  fact  that  prop- 

the  statute,  and  must  be  clearly  proved  erty  has  escheated,   to  appoint  some 

on  the  hearing.     Wallahan  v.  Inger-  person    to  act  as  escheator  of  such 

soil,  117  111.  126.  property.    As  to  the  allowance  of  com- 

When   Prooeedlnffs   to  be  Bnrai^t. —  pensation  for  such  escheator  and  his 

Where  it  is  provided  by  statute  that  counsel,    see  Bryant's    Estate,  4  Pa. 

the  failure  of  a  nonresident  alien  to  Dist.  Rep.  192. 

»PP^%f  ^^  clf^jm  property  wftbto  >  ».  Bouv.    Law    Dict^    Escheatprj 


lataBfttlim,  Petitioii,  OompUdnt.  ESCHEA  T.  TrayarM  of  Frooeodlngi. 

or  prosecuting  attorney.* 

IV.  The  Ivtobmatioh,  Petitioit,  ob  CoxPLADrT.— Although  a 

court  has,  by  statute,  general  power  to  adjudicate  in  respect  to 
escheats,  this  power  must  be  put  in  motion  by  the  filing  of  an 
information,  petition,  or  complaint  conforming  to  the  require- 
ments  of  the  act  governing  such  proceedings.* 

V.  TlULTXBBE  OF  PBOCEEDIK0S. — Any  person  in  whose  possession 
the  property  is  found  may  traverse  the  proceedings  to  escheat 
an  estate.*     The  traverser  of  proceedings  in  such  case  is  con- 

lohnston  v»  Spicer,   107   N.  Y.    198;  counterclaim  bj  the  state ;  and  when  it 

Wallahan   v.    IngersoU,  117  III.   123;  is  filed  as  a  counterclaim  under  section 

People  V.  Hibemia  Sav.,  etc.,  Soc,  72  365,  2  Rev.  Stat.  1876,  and  the  original 

Cal.  21 ;  People  v.  Roach,  76  Cal.  294;  action  is  dismissed,  the  defendant  has 

Fuhrer  v.  State,  55  Ind.  150.  the  right  to  proceed  to  a  trial.     Reid 

1.  Hughes  V,  State,  41  Tex.  10 ;  Reid  v.  State,  74  Ind.  252. 

V.  State,  74  Ind.  252.  Nonresident  Alien. — Where  by  stat- 

8.  lUlnoli. — ''The  first  step,  under  the  ute  it  is   made  lawful  for  a   nonresi- 

Act  of  1845,  to  establish  an  escheat,  was  dent  alien  to  acquire  real  estate  in  the 

the  filing  by  the  attorney- general  or  state,  either  by  descent  or  devise,  and 

circuit  attorney  of  an  information  in  to  hold,  sell,  alienate,  and  convey  the 

the  Circuit   Court  of  the  county  in  same  as  if  a  citizen    of  the    United 

which  the  land  was  situated."     Wal-  States,  provided  such  right  be  exer- 

lahan  r.  IngersoU,  117  III.  123.  cised  within  a  certain  time  after  the 

Contents  of  Information. — Such  in-  settlement    of    the    decedent's   estate 

formation  should  give  a  description  of  from  which  such  real  estate  was  de- 

the  land,  the  name  of  the  person  last  rived,  the  complaint  to  recover  such 

lawfully  seized  thereof,  the  names  of  property  as  escheated  must  allege  that 

the   terre  tenants  and    persons   who  the  deceased  was  a  nonresident  of  the 

claim  such  estate,  if  they  are  known,  state  at  the  time  of  his  death,  or,  if  a 

and  also  the  facts  and  circumstances  resident,  that  he  left  no  nonresident 

by   reason    of    which    the    estate    is  alien  heirs,  or,  if  there  were  such,  that 

claimed  to  have  escheated.    Wallahan  they  did  not  convey  the  land  within 

V.  IngersoU,  117  III.  123.  the  required  time.    A  complaint  which 

Scire  Facias — Order  to  Show  Cause,  fails  to  allege  the  nonconveyance  with- 

— Upon  the  filing  of  such  information  in  such  time  is  bad,  by  reason  of  the 

it  is  made  the  duty  of  the  court  "  to  statute.     State  v,  Witz,  87  Ind.  190. 

award  and  issue  a  scire  facias  against  Texas  —  Necessary  A  negations.  —  A 

such  person  or  persons,  bodies  politic  petition  filed  in  the  name  of  the  state 

or  corporate,  as  shall  be  alleged  in  such  to  escheat  property  should  allege  that 

information  to  hold,  possess,  or  claim  such    petition  is  filed  in  the  county 

such  estate,  requiring  them  to  appear  having  probate  jurisdiction  over  the 

and  show  cause  why  such  estate  should  estate   of  the  deceased   whose  estate 

not  be  vested  in  the  state."    Wallahan  is  sought  to  be  escheated,  the  death 

V.  IngersoU,  117  111.  126.     "  It  is  also  of  such  person,  and  that  he  died  with- 

madethe  duty  of  the  court  to  make  an  out  having  heirs  or  devisees  of  such 

order  setting  forth  briefly  the  contents  property.  Hughes  v.  State,  41  Ter.  10. 

of  the  information,  and  requiring  all  3.  Proceedings  to  escheat  the  estate 

persons  interested  in  the  estate  to  ap-  of  a  decedent  who  died  intestate,  with- 

pear  and  show  cause,  »  *  •  at  the  next  out  heirs  or  known  kindred,  are  regu- 

term  of  the  court,  why  the  same  should  lated    by  statute,  and    these   statutes 

not  be  vested  in  the  state."     Wallahan  permit  any  person  in  whose  hands  or 

V.  IngersoU,  117  111.  127.  possession  the  goods  and  chattels  are 

iBdianai — Escheat    as    Counterclaim  found  to  traverse  the  inquisition.  Com. 

by  State. — An  information  by  the  pros-  v.  Crompton,  137  Pa.  St.  138. 

eicuting  attorney,  under  section  761,  2  Admlnlslratrlz. — The  administratrix 

Rev.  Stat.  1876,  to  recover  lands  claimed  may  traverse  such  proceedings.    Com. 

to  have  escheated,  may  be  made  the  sub-  v.  Crompton,  137  Pa.  St.  138. 

jecl  of  an   originftl   fiction   or  of  a  Part&enblp  Prapwtjr.—The  PennsyU 

9  Y9l«ro<?vm. 


sidered  a  defendant,  and,  upon  showing  that  the  state  has  no 
title,  lie  establishes  his  case,  and  need  only  prove  a  bare  posses- 
sioii  in  himself.^ 

fmmim  Act  of  June  J7.  1864,  did  not  of  the  Unds,  the  ^eritf  it  to  deliver 
prevent  the  heirs  or  kindred  of  anj  poitesfiott  to  the  putchaaer.  The  office 
partner,  etc,  from  claiming  the  inter-  or  iaquisitioa  mentioned  in  the  act 
est  of  such  person  in  the  joint  estate  seems,  therefore,  to  be  one  which  does 
on  a  traverse  of  the  inquisition.  Com.  not  operate  like  the  inquest  of  office 
V.  North  American  Land  Co.,  57  Pa.  mentioned  in  die  statute  of  Edw.  Itl. 
St.  loa.  of  *a  seizure  into  the  king's  hands.' 
1.  People  V.  Cutting,  3  Johns.  (N.  The  writ  of  seizure  necessaril/  implies 
Y.)  I.  In  this  case,  Kent,  C.  J.,  said:  that  possession  had  not  previous!/ 
**  Our  statute  contains  provisions  dif-  vested  in  the  state.  The  English  stat- 
ferent  from  those  in  the  English  stat-  utes  contain  no  such  provision,  but 
uteSf  and  I  think  it  will  auuiorize  us  thej  consider  the  inquisition  as  of 
to  consider  the  party  traversing  as  itself  vesting  the  seisin  in  the  cs- 
sustaining  the  character,  and  entitled  cheator,  and  such«  no  doubt,  is  the 
to  the  privileges  of  a  defendant,  and  ordinary  operation  of  an  inquest  of 
that  it  will  therefore  be  sufficient  for  office  in  behalf  of  the  state.  (The 
him  to  destroy  the  title  set  up  by  the  People  v.  Brown,  November  Term, 
state.  The  statute  is  altogether  silent  1803;  z  Caines  ^16.)  We  are,  there- 
as  to  the  Judgment  to  be  rendered  in  fore«  of  opinion  mat  under  our  statute, 
favor  of  the  party;  but  if  the  judgment  we  may  consider  the  party  traversing 
be  in  favor  of  the  people,  the  sheriff  as  a  defendant  in  possession,  and  coo- 
ls required  by  writ  to  seize  the  lands  sequently  entitled  to  protect  himself 
Into  his  own  hands.  The  like  writ  is  by  showing  the  inquisition  to  be  un- 
also  to  issue  if  no  traverse  be  taken,  true."  But  see  French  v.  Com.»  5 
and  when  the  state  idiall  have  disposed  Leigh  (Va.)  51S. 
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ESTOPPEL. 

By  &  B.  FisHBRr 

L  Hatubs  n  Pisa,  ot  ibamn,  s* 
IL  ncanTT  OF  PixABZire  Inovnii  & 

1.  Estoppel  in  PaiSt  6. 

2.  Estoppel  by  Record,  8. 

3.  Estoppel  by  Deed,  9. 

IZL  Estoppel  APPXABnre  oh  Eaob  ov  Yu^kssvm^  9» 
lY.  Mabhze  07  PLEADnro  EstoppbLi  9. 

1.  Generally,  9. 

2.  Estoppel  m  Pais,  la 

3.  Estoppel  by  Record,  la. 

4.  Estoppel  by  Deod,  12. 

▼•  FOBM  07  PLSA,  12. 
▼I  X77BCT  07  FLEABnrO  SiTOPPBL  VHBUOOBaaTUILT,  1 3. 

VU  WATriBy  13. 

CROSS-REFERENCES. 

^  ^  Fteading  Former  Adjudication  as  an  Estoppel,  see  artide  FORMER 
ADJUDICA  TION, 
Pleading  Equitable  Defenses  Gen^ralfy,  s^dJ^OKHit EQUITABLE  DE- 
FENSES. 

^  Vatubx  07  PUA  07  EfetTOPPBL.— In  its  nature  the  plea  of 
^^^ppel  is  a  pleading  which  is  not  by  way  of  confession  or 
^^oijcJance,  but  which  relies  merely  upon  the  estoppel,  and,  after 
^^ting  the  previous  act,  allegation,  or  denial  of  the  opposite 
Party^  prays  judgment  if  he  shall  be  received  or  admitted  to 
^^^"^  contrary  to  what  he  before  did  or  said.^ 

Q^* , Stephen's  PI.  (Tyler's  ed.)  320;  toppel  (4th  ed.)  669;  Whittemore  9. 

^^»Ul'g  PL  (4th  ed.) ,  c.  3,  4  39 ;  Whitte-  Stephens,  48  Mich.  573. 

j^^  t;.  Stephens,  48  Mich.  573;  An-  Bo^  Ttohileally  a  PlM  tn  Bar.— This 

yV*^  -o,  ^tna  L.  Ins.  Co.,  x8  Hun  fN.  plea  is  recognised  as  a  distinct  plea  to 

tCl    ^^3;  Pftge  V.  Smith,  13  Oregon  an  action,  and  is  not,  technically  speak- 

^^  ing,  a  plea  in  bar,  which  must  either 

y^A^   plea  of  estoppel  ol  any  kind,  deny  or  admit  and  avoid  the  allega- 

p^^^  made,  should  claim  that  the  op-  tioos  of  the  declaration ;  but  as  it  is  a 

^^t«  party  should  not  be  admitted  to  plea  to  the  action  it  is  usually  spokea 

Tfp^  use  of  what  the  supposed  estop-  of  as  a  plea  in  bar.    East  St.  Lo«is  f». 

v^^  Would  exclude."    Bigelow  on  Es-  Flannigen,  y^  lU.  App.  6qi. 
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Th«  Matter  which  the  plea  sets  up  by  way  of  estoppel  must  be 
both  material  and  traversable,^  and  if  the  plea  relies  on  a  judi- 
cial decision  as  matter  of  estoppel  it  must  be  so  averred,  and 
such  decision  must  have  been  in  a  matter  coram  judice.^  But 
an  estoppel  will  not  be  allowed  to  be  pleaded  when  the  policy  of 
the  law  forbids  the  transaction.* 

Who  May  Plead. — Since  estoppel  operates  only  between  the 
parties  and  privies,*  the  party  who  may  plead  an  estoppel  must 
be  one  who  is  adversely  affected  by  the  act  which  constitutes  the 
estoppel.* 

n.  KECEBSiTYOPPLEADnrGEsTOPPIL— 1.  Estoppel  in  Pais. — There 
is  much  diversity  of  opinion  among  the  authorities  as  to  the 
necessity  of  pleading  an  estoppel  by  the  party  wishing  to  avail 
himself  of  it. 

At  Common  Law  it  is  well  settled  that  an  estoppel  in  pais  need 
not  be  pleaded  in  order  to  make  it  available  as  a  defense.  It 
may  be  availed  of  under  the  general  issue.* 

1.  Whittemore  v.  Stephens,  48  Mich,     ing  an  estoppel  to  the  truth  of  the  case 
574.  when  the  policy  of  the  law  forbids  the 

An  lasfeniment  Not  under  Seal  cannot  transaction.     (Jalfee  v.  Burgess,  3  W. 

be  pleaded  as  an  estoppel  by  deed.  Va.  274. 

Davis  V,  Tyler,  18  Johns.  (N.  Y.)  490;  4.  Am.  and  Eng.  Encyc.  of  Law,  tit. 

Welland   Canal   Co.  v.   Hathaway,  8  Esioffel;  East  Alabama   R.  Co.    v. 

Wend.  (N.  Y.)  480.     Compare  Gay-  Tennessee,  etc.,  Rivers  R.  Co.,  78  Ala. 

lord  V.  Van  Loan,  15  Wend.  (N.   Y.)  374;  Karnes  v.  Wingate,  94  Ind.  594; 

308.  Timon    r.   Whitehead,   58  Tex.    290; 

A  Walyer  cannot  be  pleaded  as  an  Wood  v.  Seely,  32  N.  Y.  105 ;  Union 

estoppel ;    it  is  a  matter  of  evidence  Dime  Sav.  Inst.  v.  Wilmot,  94  N.  Y. 

only.    Eckel  v.  New   Era   Assoc,  15  321. 

Phila.  (Pa.)  217.  5.  Cuttle  v.  Brockway,  32  Pa.    St. 

2.  See  in  general,  upon  this  subject,  50;  Bigham's  Appeal  (Pa.  1887),  6 Cent, 
article  Former  Adtudication.  Rep.  119;  Simpson  v.  Pearson,  31  Ind. 

A  plea  of  estoppel  based  on  a  judicial  i;  Griffins.  Richardson,  11  Ired.  (N. 

act  which  it  does  not  aver  as  matter  Car. )  442 ;  Ray  v,  Gardner,  82  N.  Car. 

of  estoppel  in  itself,  but  merely  intro-  146. 

duces  as  evidence  and  by  way  of  argu-  When  FrlTlei  cannot  Plead  Estoppel. — 
ment,  and  as  a  basis  for  a  deduction,  The  doctrine  that  not  only  a  party  but 
presents  an  issue  which  is  matter  of  his  privies  in  estate  may  plead  an  estop- 
legal  inference  only,  and  not  traversa-  pel  cannot  apply  where  the  latter  could 
ble.  Whittemore  v.  Stephens,  48  Mich,  not  have  been  influenced  nor  their 
574.  conduct    determined    by    the    matter 

3.  The  consideration  of  a  bond  was  charged  to    constitute    the    estoppel, 
stated  to  be  **  loaned  money,"  to  which  Leland  v.  Isenbeck,  i  Idaho  469. 

the  defense  set  up  was  that  the  consid-  A  Surety  entitled  by  subrogation  to 

eration  was  Confederate  treasury  notes,  the  rights  of  tlie  holder  of  a  note  may 

and   was    therefore  illegal   and    void,  avail   himself  of  an    estoppel   which 

The  plaintiff  replied  that  the  defendant  might  have  been  pleaded  by  the  holder, 

was  estopped  by  the  bond  from  alleg-  Campbell  v.  Goodall,  8  111.  App.  266. 

ing  any  other  consideration  than  that  6.   California. — Hostler  v.  Hays,  3 

mentioned  in  it,  and,  on  demurrer  to  Cal.  302. 

this  replication,  the  court  below  held  Connecticut,  —  Hawley   v.    Middle- 

the  law  to  be  for  the  plaintiff.     It  w^as  brook,  28  Conn.  537. 

decided  that  a  court  ought  not  to  lend  Delaware . — Wilmington,  etc..  Bank 

itself  to  enforce  the  contract  made  in  v.  Wollaston,  3  Harr.  (Del.)  90. 

violation  of  law,  nor  allow  a   guilty  Maryland. — Alexander  t>.  Walter,  8 

party  to  effectuate  his  ends  by  plead-  Gill  (Md.)  247. 
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Under  the  Code  System,  however,  the   great  weight  of  authority  is 
to  the  effect  that  the  facts  constituting  an  estoppel  tnpaiSyto  be 

available,  must,  except  in  a  few  cases,  be  specially  pleaded.* 

Michigan. — Dean  v.  Crall,  98  Mich,  pleaded.    Wood  v.   Nicholls,  33  Lra. 

591.  Ann.  744. 

Minnesota. — Caldwell  v.  Auger,  4  1.  Arkansas, — Gaines t^. Mississippi 

Minn.  217;    Coleman    v,   Pearce,  26  Bank,  12  Ark.  769. 

Minn.  123.  California. — McKeen  v.  Naughton, 

Mississippi. — ^Tumipseed    v.    Hud-  88  Cal.  462 ;  Arguello  v.  Edinger,  10 

son,  50  Miss.  435.  Cal.  150;   Etcheoorne  v.  Auzerais,  45 

New  Hampshirci — Chase  v.   Dem-  Cal.  122 ;  Blum  v.  Robertson,  24  Cal. 

ing,  42  N.  H.  280.  127 ;    Clarke  v.   Huber,   25  Cal.  593. 

New   Torft. — Rogers    v.    King,  66  Compare   Churchill    v,  Baumann,  95 

Barb.  (N.  Y.)  495;  People  v.  Bristol,  Cal.  541. 

etc.,  Turnpike  Road  Co.,   23  Wend.  Colorado. — Prewitt  v,  Lambert,  19 

(N,  Y.)  222;   Welland  Canal  Co.  v,  Colo.  7;  De  Votiev.  McGerr,  15  Colo. 

Hathaway, 8  Wend.  (N.  Y.)  483 ;  Davis  467 ;  Gaynor  v.  Clements,  16  Colo.  209. 

1'.  Tyler,  18  Johns.  (N.  Y.)  490.  Dakota. — Parliman  r>.  Young,  2  Da- 

SoHih  Carolina. — Lites  v.  Addison,  kota  184. 

27  S.  Car.  227.  Indiana. — Wood  v.  Ostram,  29  Ind. 

Texas. — Scarbrough    v.  Alcorn,  74  177;  Anderson  v.  Hubble,  93  Ind.  570, 

Tex.  358,  holding  that  while  the  rule  at  Clauser  v.  Jones,  100  Ind.  123;  Delphi 

commonlaw  was  as  above  stated,  yet  in  v.  Startzman,  104  Ind.  343;  Robbins 

this  state  it  must  be  specially  set  up.  v.  Magee,  76  Ind.  390;  Woodward  v. 

England. —  Freeman  v.   Cooke,    2  Begue,  53  Ind.   176;    Cole  v.  LaSon- 

Exch.  662,  6  D.  &  L.  187, 18  L.  J.  Ezch.  taine,  84  Ind.  448 ;  Fleener  v.  Claman, 

114,  12  Jur.  777;  Sanderson  v.  Coll-  112  Ind.  288;  Stewart  v.  Beck, 90 Ind. 

man,  4M.  &  G.  209,  43  E.  C.  L.  115,4  458;    Peters  v.  Griffee,  108  Ind.  i2j; 

Scott  N.  R.638;  Darlington  v,  Pritch-  Carroll  County  v.  O'Connor,  137  Ind. 

ard,  4M.  &  G.  7S3,  43  E.  C.  L.  404;  622;    Bowles  v.  Trapp,  139  Ind.  55; 

Lyon  V.  Reed,  13  M.  &  W.  285;  Wat-  Mabury  v.  Louisville,  etc.,  Ferry  Co., 

son  V.  Wace,  7  D.  &  R.  633;  Heane  v.  60  Fed.  Rep.  (Dist.  Ind.)  656. 

Rogers,  9  B.  &  C.  577, 17  E.  C.  L.  449;  Iowa.  —  Ransom    v.    Stanberry,  22 

Phillips  V.  Im  Thurn,  18  C.  B.  N.  S.  Iowa    334;   Eggleston  v.   Mason,   84 

400, 114  E.  C.  L.  400;  Kingston's  Case,  Iowa  632 ;  Phillips  v.  Van  Schaick,  37 

2  Smith's  L.  C.  (pt  2)  794,  954.  Iowa  229;  Glenn  v.  Jeffrey,  75  Iowa  20; 

Wclilgan — Suits  in  Equity, — In  ac-  Independent  Dist.  v.  Merchants'  Nat. 

tions  at  law  it  is  not  necessary  to  plead  Bank,  68  Iowa  343 ;  Jackson  v.  Lynn 

an  estoppel  in  pais.    Dean  v,  Crall,  (Iowa,  1895),  ^^  N.  W.  Rep.  704;  Fol- 

98  Mich.  591  {^overruling  Gooding  v,  som  v.  Star  Union  Line  Fast  Freight 

\Jndenvood,   89  Mich.   187;   Pearson  Line,  54  Iowa  490;  Golden  v.  Hardesty 

"D.  Hardin,  95  Mich.  360),  but  it  is  a  (Iowa,  1895),  61  N.  W.  Rep.  913;  Lum- 

settled  rule  in  Michigan  that  in  equity  bert  t;.  Palmer,  29  Iowa  104;   Grand 

cases  an  estoppel   in  pais    must  be  HavenFirst  Nat.Bank  v.  Zlims  (Iowa, 

pleaded  where  it  constitutes  the  basis  i8sm),  61  N.  W.  Rep.  483;  Eikenberry 

of  a  right  to  sue  and  ground  of  relief,  v,  Edwards,  67  Iowa  14. 

or  is  relied  upon  as  a  defense.    Dean  Kansas. — Dwelling-House  Ins.  Co. 

^•;  Crall,  98  Mich.  591 ;  Cicottev.  Gag-  v,  Johnson,  47  Kan.  i. 

"ifr»  2  Mich.  381 ;  Moran  v.  Palmer,  Kentucky, — Paris  v.  Dunn,  7  Bush 

'3  Mich.  367;  Connerton  v,  Millar,  jl\  (Ky.)  276. 

Mi'h.  608;  Dale  v.  Turner,  34  Mich.  Missouri. — ^Noble  v,  Blount,  77  Mo. 

405-  242;  Weise  v.  Moore,  22  Mo.  App. 

Ainifaioig,  under  the  Practice  Act  of  530;  Hammerslough  v.  Cheatham,  84 

%4i  the  defendant  may  plead  an  es-  Mo.  13 ;  Central  Nat.  Bank  v,  Doran, 

JjPM  in  pais  as  a  matter  of  right.  109  Mo.  40;  Avery  v.   Kansas  City, 

Mann  v.  Oberne,  15  111.  App.  38.    And  etc.,  R.  Co.,  113  Mo.  561 ;  Messersmith 

^^  Maxwell  v.  Longenecker,  89  III.  v.  Messersmith,  22  Mo.  372 ;  Stones  v, 

'®J-  Richmond,  21  Mo.  App.  17 ;  Bray  v. 

J^'^itiaaa. — Under  the  civil  law,  an  Marshall,  75  Mo.  327;  Miller  i;.Ander- 

estoppel  in  pais   must   be  specially  son,  19  Mo.  App.  71 ;  Throckmorton  v. 
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S.  Estoppel  by  Seoord. — For  a  discussion  and  full  treatment  of 
this  subject,  including  the  necessity  of  pleading  a  former  adjudi- 
cation and  its  conclusiveness  as  an  estoppel,  when  pleaded  and 

Pence,  121  Mo.  50;  CockriU  v.  Hutch-  OootnL — In  Minnesota  it  is  held  that 

inson  (Mo.  1896),  36  S.  W.  Rep.  375.  even  under  the  code  such  an  estoppel 

Nebraska. — Burlington,  etc.,  R.  Co.  need    not    be  pleaded.    Coleman    v. 

V.  Harris,  6  Neb.  140;  Norwegian  Plow  Pearce,  26  Minn.  133. 

Co.  V,  Haines,  31  Neb.  689;  Nebraska  *'  It  is  claimed  bj  the  counsel  for  the 

Mortgage  Loan  Co.  v.  Van  Kloster,  43  respondents  that  under   the  code  an 

Neb.  740;  Salladin  v.  Mitchell,  ^  Neb.  estoppel  in  pais  should  be  pleaded,  in 

859;  Schribar  v.  Piatt,  19  Neo.  629;  order  that  it  majr  be  g^ven  in  evidence. 

Scroggin  v.  Johnston,   45  Neb.  71A;  It  is  not  claimed,  nor  is  it  true,  that 

Erickson  V.  Oakland  First  Nat.  Bans,  this  was  necessary  under  the  old  sjstem 

44  Neb.  622.     But  in  replevin  evidence  of  pleading.     Nor  do  I  find,  either  on 

of  estoppel  maj  be  given  under  the  principle  or  authoritj,  that  such  plead- 

general  issue.    Towne  v.  Sparks,  23  ing  is  required  under  the  code.    The 

Neb.  142.  principles    of    pleading    under    bo^ 

Nevada. — Hanson  v.  Chiatovich,  13  systems  are  the  same.    The  facts  upon 

Nev.  395;  Gillson  v.  Price,  i8Nev.  109.  which  the  parties  relied  were  not  less 

North    Carolina 4 — Wilkins  v.  Sut-  required  to  be  pleaded  under  the  old 

ties,  114  N.  Car.  550.  system  than  under  the  new."     Cald- 

Oregon. — Bruce  v.  Phoenix  Ins.  Co.,  well  v.  Auger,  4  Minn.  317. 

24  Oregon  486;  Rugh  v.  Ottenheimer,  Bzc^pilons — Replevin. — ''While  it 

6  Oregon  231 ;  Remillard  v.  Prescott,  cannot  be  denied  that  in  general  an 

8  Oregon  37 ;  Bays  v.  Trulson,  25  Ore-  estoppel,   to    be    available,    must    be 

gon  113.  pleaded,  I  do  not  think  that  the  rule 

Texas. — Howard  v.  Metcalfe  (Tex.  applies  to  actions  of  replevin  under 

Civ.  App.  1894),  26  S.  W.  Rep.  449;  our  system.     It  is  the  settled  law  ap- 

Anderson  v.  Nuckles  (Tex.  Civ.  App.  plicable  to  such  cases  that  under  a 

1896),  34  S.  W.  Rep.  184;  Scarbrough  general  denial  evidence  may  be  ad- 

v.   Alcorn,   74  Tex.  358 ;  Bumpas  v,  mitted  tending  to  prove  the  detention 

Zachary  (Tex.  Civ.  App.  1896),  34  S.  of  the  replevied  goods  to  have  been 

W.   Rep.  672;   Texas  Banking,   etc.,  lawful."     Per  Cobb,  J.,  in  Towne  v. 

Co.  v.  Hutchins,  53  Tex.  67;  Short  v.  Sparks,  23  Neb.  148. 

Short  (Tex.  Civ.  App.  1895),  33  S.  W.  Suits  to  Recover  Real  Property.— 

Rep.  6B3 ;  Rail  t;.  City  Nat.  Bank,  3  In  Texas  it  is  held  that  in  an  action  of 

Tex.  Civ.  App.  557 ;  Security  Mortg.,  trespass  to  try  title,  an  estoppel  may 

etc.,  Co.  V.  Caruthers  (Tex.  Civ.  App.  be  established   under    a  plea  of  not 

1895),  32  S.  W.  Rep.  837;  Texas  Prod-  guilty.     Guest  v.  Guest,  74  Tex.  664; 

uce  Co.  V.  Turner  (Tex.  1894),  ^7  S.  Mayer  v.  Ramsey,  46  Tex.  371 ;  Parker 

W.  Rep.  583.  V.  Cockrell  (Tex.  Civ.  App.  1895 >,  3' 

Utah.  —  Knudsen  v.   Omanson,  10  S.  W.  Rep.  221 ;  Eddie  v.  Tinnin,  7 

Utah  124;  Homberger  v.  Alexander,  Tex.  Civ.  App.  371. 

II  Utah  363.  And   in   Iowa  it  was  held  that  in 

Waskinarton. — Walker  v,  Baxter,  6  our  system  of  pleading,  the  facts  con- 
Wash.  240!  stituting  an  estoppel  %n  pais^  in  an  ac- 

Wisconsin. — Warder  v.  Baldwin,  51  tion  to  recover  real  property,  need  not 
Wis.  450;  Waddle  v.  Morrill,  26  Wis.  be  specially  pleaded,  the  averment  of 
61 1 .  the  facts  constituting  defendant's  inter- 
In  a  recent  decision  under  the  code  est  being  sufficient.     Phillips  v.  Blair, 
it   is   said :    "  Whatever  may  be  the  38  Iowa  649. 

weieht  of  common- law  precedents  up-  So  in  Missouri  it  was  held  that  the 

on  this  subject,  reason,  logic,  and  the  rule  that  an  estoppel  must  be  pleaded 

general  current  of  authority  in  the  code  does  not  apply  in  ejectment  suits  in 

states  concur  in  the  rule  that  estoppels  which  the  parties  do  not  set  out  the 

must  be  specially  pleaded,   and  this  titles  under  which  they  claim.    Tyler 

rule  includes  estoppels  fis/aij,  as  by  v.  Hall,  106  Mo.  313. 

fraudulent  conduct  and  the  like."    Per  Estoppel    against    Defense    where 

Elliott,  J.,  in  De  Votie  v.  McGerr,  15  Replication  Not  Allowed.— In    those 

Colo.  467.  jurisdictions  where  a  replication  is  not 
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• 
when  fiot  pleaded^  the  reader  is  referred  to  an  article  in  a  subse. 
quent  volume  to  be  entitled  Former  Adjudication. 

8«  Sitoppel  hy  Se^ — An  estoppel  by  deed  must  be  pleaded  or 
its  conclusive  character  as  an  estoppel  will  be  lost.^ 

m.  X8T0FFBL  AmKua%  oir  EA(S  07  FUABIHGa.— Where  facts 
sufficient  to  constitute  an  estoppel  appear  in  the  previous  plead* 
ingSy  the  estoppel  need  not  )>e  specially  pleaded,  but  may  be  taken 
advantage  of  by  demurrer.' 

IV«  HusnM  oy  PuAS3e  Eitoftsl— 1.  Ctoerally.— Where  an 

allowed  under  the  code,  facto  showing  Ra7in«  1551 ;  Lainson  v,  Tremere,  i 
an  estoppel  against  the  defense  ma/  be  Ad.  ^  El.  702,  28  £.  C.  L.  214;  Bow- 
proven  without  having  l>een  pleaded,  man  v.  Ta/for,  3  Ad.  &  El.  29^,  29  E. 
Waddle  v.  Morrill,  26  Wis.  611.  C.  L.  90;   Veale  v,  Warner,  i  Saund. 

As  where  the  complaint  on  an  Insnr-  326;  PecJLett  v.  Bradlej,  a  D.  &  L.  586; 

•nee  policy  alleges  due  performance  Macgregorv.  Rhodes,  6  £1.  &  Bl.  266^ 

bj  plaintiff  of  all  conditions  on  his  88  E.  C.  L.  266. 

part  and  the  answer  alleges  a  breach.  It  is  sufficiently  obvious  that  when 

no  replr  being  allowed  by  the  code,  an  estoppel  appears  already  from  the 

proof  of  facts  which  estopped  defend*  pleadings  on  either  side,  it  need  not 

ant  from  setting  up  such  breach  is  ad-  again  be  set  out  formally  of  record, 

missible  against  objection  and  without  and  the  proper  course  is  to  demur; 

amendment.    Gans  v,  St«Paul  F.,  etc.|  thus  where  the  plaintiff  declared  on 

Ins.  Co.,  ^3  Wis.  109.  an  instrument  which  contained  a  re- 

1.  Glidden  v.  Unity,  30  N.  H*  120.  cital  that  the  defendant  was  possessed 
Contra,  Alvord  v.  Spring  Valley  Gold  of  certain  shares  of  stock,  and  the  de- 
Co.,  106  Cal.  553.  fendant  prayed  oyer  and  then  denied 

"  It  is  certain  that  estoppels  by  his  possession  of  the  stock  by  plea,  it 
record  and  by  deed  must,  in  order  to  was  held  that  the  estoppel  was  appar- 
make  them  binding,  be  pleaded  if  ent  on  the  face  of  the  record  and  might 
there  be  an  opportunity,  otherwise  the  be  taken  advantage  of  at  once  by  de- 
party  omitting  to  plead  it  waives  the  murrer  with  a  replication.  Beckett 
estoppel,  and  leaves  the  cause  at  lar^e,  v.  Bradley,  7  M.  &  G.  994,  49  E.  C.  L. 
on  wliich  the  jury  may  find  accordmg  994;  Kingston's  Case,  2  Smith's  L.  C. 
to  the  truth."  Freeman  v,  Cooke,  a  (pt.  2)  954. 
Exch.  654..  When  the  matter  constituting  the 

S.  Califormia, — Hostler  v.  Hays,  3  estoppel — the  contract— does  not  ap- 

Cal.  30a.  pear  in  the  previous  pleading,  it  must 

Florida. — Collins  v,  Mitchell,  5  Fla,  be  set  up  by  replication,  but  where 

3164.  the   same  does  appear,   the  estoppel 

/tffjitfiV.'— Smith  V.  Whitaker,  11  111.  must  be  raised  by  demurrer.    Oregon* 

418.  ian  R.  Co.  v,  Oregon  R.,  etc,  Co.,  xo 

Indiana, — Love  v.  Kidwell,4Blackf.  Sawy.  (U.  S.)  465. 

(Ind.)  554;  German  Mut.  Ins.  Co.  v.  When  the  declaration  sets  forth  a 

Grim,  32  Ind.  249;   Trimble  v.  State,  bond  and  condition,  and  the  matter  of 

4Blackf.  (Ind*)437';  Sammons  v.  New-  estoppel  appears    upon  ito  face,  the 

man,  27  Ind.  508 ;  French  v.  Blanchard,  plaintiff  need  not  reply  to  the  estoppelt 

16  Ind.  143.  but  may  demur.     S  Chitty's  PI.  (i6th 

/owa .—-Crawford  v.  Nolan,  70  Iowa  Am.   ed.)  639;  Veale  v.  Warner,  1 

97.  Saund.  326. 

Kentucky, — Hanson  v.  Buckner,  4  Pfouixrar  to  Answer  of  Bftopp«l. — It 

Dana  (Ky.)  251.  is  error  to  overrule  a  demurrer  to  an 

.  Massachusetts.  —  Bartholomew    v,  answer  of  estoppel  which  fails  to  show 

Candee,  14  Pick.  (Mass. )- 167.  that  the  plaintiff  had  knowledge  of  the 

Ohio, — Ferguson  v.  Miller,  5  Ohio  facts    constituting   the  estoppel,  and 

460.  which  does  show  that  the  defendant 

England.  —  Rainsford   v.   Smith,  2  had  knowledge,  or  the  means  of  kuowl- 

Dyer  196  0/  Kemp  v.  Goodal,  2  Ld.  edge,  of  all  such  facts.    Buck  v.  Mil* 

Raym.  1154;   Palmer  v,  Ekins,  2  Ld.  ford,  90  Ind.  294. 
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• 
estoppel  is  relied  upon  it  must  be  pleaded  with  particularity  and 
precision ;  in  such  plea  nothing  can  be  supplied  by  inference  or 
intendment,*  and  where  the  matter  relied  on  is  not  thus  specially 
and  precisely  alleged,  it  will  be  no  estoppel.*  The  estoppel  must 
be  pleaded  fully  and  sufficiently  in  all  respects,  and  with  all 
necessary  incidents.*  In  short,  an  estoppel  must  be  certain  to 
every  intent.* 

Joinder  of  Flea  with  Qeneral  Denial. — A  plea  of  estoppel  may  be 
joined  with  a  general  denial  when  the  averments,  by  way  of 
estoppel,  are  not  inconsistent  with  such  denial.  This  is  in 
"accordance  with  the  usual  code  provision  that  two  or  more 
defenses  may  be  interposed  to  the  same  cause  of  action,  provided 
they  are  not  inconsistent.* 

8.  Estoppel  in  Pais — Oenerally. — ^The  facts  supporting  an  estoppel 
in  pais  must  be  clearly  made  out  by  the  party  relying  upon  it* 

ft 

1.  Co.  Litt.  237  a,  353 ;  i  Stark.  Ev.  Batoppeli  Herer  Arise  fttm  Amblgiioiui 

303;  Sims  V,  Frankfort,  79  Ind.  446;  Facta,  but  must  be  established  by  such 

Crandall    v.   Gallup,   Z3    Conn.  373;  as  are  unequivocal,  and  not  susceptible 

Stewart  v.  Beck,  90  Ind.  458;  Robbins  of  two  constructions.    Fredenburg  v. 

V.  Magee,  76  Ind.  381 ;  Lash  v.  Ren-  Lyon  Lake  M.  £.  Church,  37  Mich, 

dell,  72  Ind.  475 ;  Texas  Banking,  etc.,  476. 

Co.  t;.  Hutchins,  53  Tex.  61;  Gaines  4.  Parliman  v.  Young,  3  Dakota  185; 

V,    Mississippi    Bank,   I3    Ark.    773;  Fletcher  v.  McGill,  no  Ind.  395;   4 

Lansing  v,  Montgomery,  2  Johns.  (N.  Comjn's  Dig.  83,  tit.  Estoppel. 

Y.)  383.  "Certainty  •  •  •  to  a  certain  intent 

Xnferenoe,  if  Axiy,  against  tbe  Estoppel,  in  ^^^rj  particular,  which  is  necessary 

—Where  there  is  ground  for  inference  in  estoppels."    Rex  v,  Lyme  Regis,  i 

or  intendment,  it  will  be  against  and  Doug.  159. 

not  in  favor  of  the  estoppel.     Robbins  An  estoppel,  because  it  precludeth  a 

v.  Magee,  76  Ind.  391 ;  Wood  v.  Ost-  man  to  speak  the  truth,  must  be  cer- 

ram,  29  Ind.  177 ;  Troyer  v,  Dyar,  io3  tain  to  every  intent.     Vanbibber  v. 

Ind.  396;  Anderson  v,  Hubble,  93  Ind.  Beirne,6  W.  Va.  168;  Lorentz  v,  Lor- 

570;  Cole  V,  Lafontaine,  84  Ind.  448;  entz,  14  W.  Va.  809. 

Gilbreath  v,  Jones,  66  Ala.  139.  6.  They  are  not  inconsistent  unless 

8.  Guild    V,    Richardson,    6    Pick,  the  proof  of  one  necessarily  disproves 

(Mass.)   364;  Crandall  v.  Gallup,  I3  the  other.     "We  have  been  unable  to 

Conn.  365.  find  any  case  holding  that  a  plea  of 

**  And  therefore  if  a  thing  be  not  di-  estoppel  in  fats  cannot  be  joined  with 

rectly  and  precisely  alleged,  it  shall  one  amounting  to  a  traverse,  where  the 

not  be  an  estoppel.'*    4  Comyn's  Dig.  two  are  not  in  their  natures  inconsist- 

83,  tit.  Estoppel.  cnt"    Blodgett  v.  McMurtry,  39  Neb. 

8.  Meiss  f.  Gill,  44  Ohio  St.  353;  310. 

Welch  V,  Hazelton,  14  How.  Pr.  (N.  •.  Pomeroy's  Code    Remedies   (3d 

Y.  Supreme  Ct.)  97 ;  Graham  v,  Har-  cd.)  775 ;  Rust t;.  Bennett,  39 Mich.  521 ; 

rower,  18  How.  Pr.  (N.  Y.  Supreme  Independent  Dist.  v.  Merchants'  Nat 

Ct.)  144;   Van  De  Sande  v.  Hall,  13  Bank,  68  Iowa  343 ;  Paget;.  Smith,  13 

How.  Pr.  (N.  Y.  Supreme  Ct.)  458;  Oregon  410;  Buck  v.  Milford,  90  Ind. 

Brazill  v.  Isham,  I3  N.  Y.9;  Sheldon  391;    Stewart  v.  Beck,  90  Ind.  458; 

V.  Wood,  3B0SW.  (N.  Y.)367;  Bowles  McKeen  v.  Naughton,  88  Cal.  462; 

V.  Trapp,  139  Ind.  55;  Fleener  v,  Cla-  Miller  v.  Anderson,  19  Mo.  App.  71. 

man,  112  Ind.  388.  Where  a  defendant  relies  upon  the 

Not  Taken  toy  Inference  or  Argnment.  defense  of  estoppel,  he  must  allege 

—No  estoppel  is  to  be  taken  by  infer-  the  facts  constituting  it  with  fullness 

ence  or  argument,  but  must  be  a  pre-  and  certainty,  so  as  to  constitute  a  bar 

cise  affirmation  of  that  which  makes  it.  to  the  cause  of  action  stated  in  the 

Field's  Estate,  3  Rawle  (Pa.)  357.  complaint.    Hanson  v.  Chiatovich,  13 
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He  must  allege  that  the  party  to  be  estopped  has  been  guilty  of 
misrepresentation  or  conduct  inconsistent  with  the  evidence  he 
proposes  to  give,  or  the  title  or  claim  he  proposes  to  set  up.* 
He  must  also  allege  that  such  misrepresentation  or  conduct  was 
with  intent  to  mislead,*  that  the  representa^tions  were  known  to 
the  maker  to  be  false,*  or  that  they  were  made  with  gross 
negligence,*  and  that  the  fact  of  their  being  false  was  not  known 
to  the  party  setting  up  the  estoppel.*  It  must  also  be  shown 
that  the  party  pleading  the  estoppel  acted  to  his  prejudice  on 
such    representations,®  and    that    he    will    be   prejudiced   by 

Nev.  395;  Clarke  v.   Huber,  35  Cal.  An  answer  of  estoppel   pleaded   to 

594;  Davis  V.  Davis,  26  Cal.  39;  Lewis  an  action  to  set  aside  a  drainage  assess-^ 

V.  Hodapp,  14  Ind.  App.  iii;  Robbins  ment  was  not  good  unless  it  averred 

V.  Magee,  76  Ind.  381.  that  the  plaintiff  had  knowledge  of  the 

Bale  of  Land. — A  plea  of  estoppel  in  fact  that  his  land  was  assessed.    Trover 

faisy  on  the  ground  that  the  owner  of  v.Dyar,  102  Ind.  396. 

property  stood  by  and  gave  his  assent  4.  Hope  Lumber  Co.  v,  Foster,  etc., 

to  the  sale,  should  charge  such  fact  Hardware  Co.,  53  Ark.   196;  Meyen- 

clearly  and  directly,  not  upon  infor-  dorf  v,  Frohner,  3  Mont.  282. 

mation  and  belief.     Jones  v.  Cowles,  6.  See  cases  in  preceding  note. 

26 Ala. 612.  6.  Arkansas.  —  Hope   Lumber  Co. 

1.  Davis  z\  Davis,  26  Cal.  40;  De-  t\  Foster,  etc.,  Hardware  Co.,  53  Ark. 

lell  V.  Odcll,  3  Hill  (N.  Y.)  215;  Baals  196. 

r.  Stewart,  109  Ind.  371.  Indiana, — ^Baals  v,  Stewart,  109  Ind. 

Xsowledfe  tiy  Party  Estopped. — Are-  371;  Long  v,  Anderson,  62  Ind.  537; 

ply  in  an  action   against  a  married  l#ash  v.  Rendell,  72  Ind.  475;  Buck  7\ 

woman  on  her  promissory  note,  set-  Milford,  90  Ind.  291 ;  Pitcher  v.  Dove, 

ting  up  estoppel  in  pais  by  her  pre-  99  Ind.   175 ;    Robbins  v,  Magee,  76 

vious  statements,  need  not  allege  that  Ind.  381. 

she  had  knowledge  of    the  defenses  Maine.  —  Morton  v,    Hodgdon,  32 

proposed  to  be  set  up  when  she  made  Me.  127. 

the  statements  and   promise   to   pay.  Massachusetts. — Savings  Institution 

Stephenson  v.  Clayton,  14  Ind.  App.  v.  Littlefield,  6  Cush.  (Mass.)  214. 

76,  fiViff^  Plummer  v.  Farmers  Bank,  Missouri. — Miller  v,  Anderson,  19 

90  Ind.  386.  Mo.  App.  71. 

8.  Davis  V.  Davis,  26  Cal.  23 ;    Ste-  Nevada,  —  Sharon    v,    Minnock,   6 

vens  f.  Dennett,  51  N.  H.  333;    Wei-  Nev.  377. 

^and  Canal  Co.  v,  Hathaway,  8  Wend.  New  Hampshire, — Stevens  v.  Den- 

(N.  Y.)^83;  Page  f.  Smith,  13  Oregon  nett,  51  N.  H.  333. 

410;  Strong  t'.  Ellsworth,  26  Vt.  366.  New  3^(f>f>&.-— Carpenter  v.  Stilwell, 

»•  Davis  i\  Davis,  26  Cal.  23;   Buck  11  N.  Y.  61;  Garlinghouse  T^  Whit- 

V.  Milford,  90  Ind.  291;    Robbins  v,  well,  51   Barb.  (N.  Y.)  208;  Welland 

Mapee,  76  Ind.  381 ;   Sharon  v.  Min-  Canal  Co.  v.  Hathaway,  8  Wend.  (N. 

nock,  6  Nev.  377 ;  Stevens  v.  Dennett,  Y.)  483. 

|*^*^i«333;  Wright's  Appeal, 99  Pa.  Pennsylvania.  —  Wright's     Appeal, 

S^-4^5'  99  Pa.  St.  425;  Eldred  v,  Hazlett,  33 

niUitration.— Where  plaintiff  claims  Pa.  St.  307. 

•  strip  as  part  of  land  conveyed  to  him,  Vermont, — Wooley  v,  Edson,  35  Vt. 

•  plea  of  estoppel  by  virtue  of  the  acts  218. 

?^  plaint ifTs  vendors  after  the  survey-  A  constituent  element  of  an  estop- 

J".^  of  the  land   is  insufficient  which  pel  in  pais  being  that  the  person  rely- 

**"s  to  allege  that  at  the  time  of  the  ing  upon  the  estoppel  was  induced  by 

survey  the  latter  knew  the  exact  loca-  the  conduct  of  another  to  act  differ- 

"On  of  the  boundary  line  and  never  set  ently  from  what  he  otherwise  would, 

J^Pany  claim  to  the  strip  embraced,  and  it  follows  that  such  fact  must  be  made 

J°*t  the  other  side  did  not  know  the  to  appear  by  the  parties  pleading  it ; 

j^^  state  of  the  case.    Wait  v.  Gover  if  this  be  not  pleaded,  even  though  all 

V^l*  1890),  12  S.  W.  Rep.  1068.  the  other  essential  facts  are  set  out, 
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allowing  them  to  be  disproved.^ 

3.  Estoppel  by  EecordL — As  to  pleading  an  estoppel  by  record, 
or  a  former  adjudication,  see  article  FORMER  Adjudication. 

4.  Estoppel  by  Deed. — The  form  of  pleading  such  an  estoppel  is 
to  rely  on  the  deed  as  an  estoppel,  and  pray  judgment  that 
the  party  be  estopped,  or  not  admitted  to  deny  the  facts  in  the 
deed,  and  not  to  demand  judgment  si  actio?'  As  in  case  of 
other  estoppels,  when  the  matter  constituting  the  estoppel 
appears  on  the  face  of  the  pleadings,  the  estoppel  may  be  raised 
by  demurrer.*  Where  it  is  intended  to  estop  a  party  by  writing, 
the  original  or  a  copy  thereof  should  be  annexed.* 

V.  FOSX  OF  Flea. — A  plea  of  estoppel  at  common  law  must 
have  a  formal  commencement  and  conclusion  to  mark  its 
special  character,^  and  in  its  conclusion  such  a  plea,  to  be  eifi- 

there  is  no  estoppel  made  out.    Sharon  existed  the  existence  of  which  he  has 

V.  Minnock,  6  Nev.  377.  previously  admitted  hy  deed,  the  oppo- 

In  an  action  bj  certain  parties  for  the  site  party  need  not  reply  an  estoppel, 

price  of  oats  sold  the  defendant,  an  an-  but  may  produce  evidence  to  the  con- 

8wer  by  the  defendant  that  the  plaintiffs  trary  under  a  traverse  of  the  plea, 

sold  him  the  oats,  not  as  individuals,  Clarke  v.  Mix,  15  Conn.  176. 

but  in  a  corporate  capacity,  as  officers  S.  Oregonian  R.  Co.  v.  Oregon  R., 

and  stockholders   of  a  mill  company,  etc.,  Co.,  10  Sawy.  (U.  S.)  464. 

and  that  he  purchased  the  oats  for  4»  Ashley  v.  Foreman,  85  Ind.  55. 

more  than  the  market  price  for  the  ''Or  at  least  enough  to  show  clearly 

reason  that  said  mill  company  was  in-  the  facts  upon  which  the  estoppel  is  to 

debted  to  him,  is  not  sufficient  as  a  plea  be  founded."     Bigelow  on   Estoppel 

of  estoppel,  as  it  does  not  aver  that  the  (4th  ed.)  669,  note, 

defendant  was  induced  to  believe  that  0.  East  St.   Louis  v.  Flannigen,  34 

the  mill  company  was  the  owner  of  the  111.    App.    596;  Whittemore  v.    Ste- 

oats  by  any  statement,  representation,  phens,  48  Mich.  573. 

or  act  on  the  part  of  the  plaintiffs.  Fonn  of  Oomma&oenieiil  uid  Conolu- 

Walker  v.  Baxter,  6  Wash.  244.  bIob. — A  plea  of  estoppel  has  the  fol* 

In  aa  AoUon  of  BqdAvln  against  a  lowing  commencement :  '*  Saith  that 

sheriff,  an  answer  which  alleges  justi-  he  the  said  A  B  ought  not  be  admitted 

fication  under  writs  of  attachment  and  to  say  or  allege  that"  (stating  the  wlX* 

execution,  and  avers  that  the  levy  was  legauon   to  which  the   estoppel    re* 

made  in  sole  reliance  upon  the  state-  lates) ;  and  the  following  conclusion : 

ment  of  the  plaintiff  that  he  held  pos-  "  Wherefore  he  prays  judgment  if  the 

session  of  the  property  as  the  pledgee  said  A  B  ought  to  be  admitted,  against 

of  the  execution  debtor,  who  was  the  his  own  acknowledgment,  by  his  deed 

owner  thereof,  sufficiently  pleads  an  afores^d"  (or  otherwise,  according  to 

estoppel,  and  the  plaintiff,  upon  such  the  matter  of  the  estoppel),  "  to  say  or 

facts  being  proved,  is  estopped  from  allege  that "  (stating  the  allegation  to 

denying  the  truth  of  the  statements  which  the  estoppel    relates).     Arch, 

made  by  him  and  from  setting  up  title  Civ.  PI.,  212  a;  Veale  v,  Warner,  i 

to  the  property  in  any  one  but  theexe-  Saund.  326;  3  Edw.  III.  21. 

cution  debtor.    Barnhart  v,  Fulkerth,  A  replication  by  way  of  estoppel  to 

90  Cal.  157.  a  plea,  either  in  abatement  or  bar,  has 

1.  Dezell  V.  Odell,  3  Hill  (N.  Y.)  this  commencement:  '*  Says  that  the 
215 ;  Welland  Canal  Co.  v,  Hathaway,  defendant  ought  not  to  be  admitted  to 
8  Wend.  (N.  Y.)  485;  Strong  v.  Ells-  plead  the  said  plea  by  him  above 
worth,  26  Vt.  366;  Wooley  v,  Edson,  pleaded,  because  he  says,"  etc.  2 
35  Vt.  2x8.  Chitty'8Pl.(i6thAm.  ed.)38i;Tookv. 

2.  Davis  V,  Tyler,  18  }ohns.  (N.  Y.)  Glascock,  i  Saund.  257.  Its  conclusion, 
490.  in  case  of  a  plea  in  abatement,  is  as  fol- 

Where  a  party,  in  pleading  to  an  ac-  lows :  **  Wherefore  he  prays  judgment 
tioQ,  denies  that  an  instrument  ever    if  the  defendant  ought  to  be  admitted 
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cactous,  mast  rely  upon  the  estoppel.* 

iMMi  te  V^Mft — Hew  Utatilidl. — At  common  law  a  defect  in  these 
particulars  may  be  reached  by  general  demurrer.* 

▼L  BfROT  OF  PUKABim  BnoppKL  tTJBUOCJBmrutXY. — It  has  been 
held  that  a  plea  oi  estoppel  admits  the  cause  of  action,  and  that 
therefore,  if  the  estoppel  fails,  judgment  follows  against  the 
defendant.*  The  better  view  seems,  however,  to  be  that  a  party 
who  has  been  successful  in  pleading  an  estoppel  is  not  after- 
wards precluded  from  confessing  and  avoiding,  or  traversing 
the  allegations  of  his  adversary.  The  issue  presented  by  the 
estoppel  is  not  to  determine  the  truth  or  validity  of  the  particu- 
lar tacts  pleaded,  but  the  right  and  power  of  the  party  to  insist 
on  them  as  a  defense*^ 

TIL  Wlivsm. — Numerous  decisions  in  this  country  and  En^^- 
land  hold  that  where  a  party  has  an  opportunity  to  plead  an 
estoppel  and  voluntarily  omits  to  do  so,  but  goes  to  issue  on  the 
(acts,  he  thereby  waives  the  estoppel,  and  the  jury  is  at  liberty 
to  find  according  to  the  facts  of  the  case.*    So  where  advantage 

coatrtry  to  his  own  ftckfiowledetnent  by  way  of  estoppel,  it  is  good  on  de- 

ind deed  to  |>lead  that,"  etc.    J  Cnittr'A  murrer. 

PI.  ( i6th  Am.  ed. )  381 .    I^epheti's  PI.  B.  Whittemore  v,  Stephens,  48  Mich . 

(Tjier'B  ed.)  349.  573. 

1.  Gray  9.  Plngry,'t7  Vt.  419;  East  4.  If  the  estoppel  is  sustained  the 

St.  Lovdn  V.  Plannigen,  34  111.  App.  other  party  is  concluded  from  making 

59$;  Veale  v.  Warner,  1  Saund.  336.  the  allegations  he  has  interposed ;  if 

fUBfiman  IrtjiHi   oa  BttottMl  V«i  disallowed,  the  party  who  has  admit- 

WMif  mmn   of  Fona. — "  It    is  not  ted  nothing  by  pleading  it  may  then 

merely  matter  of  form  to  conclude  an  present  his  answer  to  the  allegations, 

estofypel  with  relying  upon  it,  for  by  The  question  seems,  therefore,  to  be  a 

not  doing  so  the  party  may  often  lose  preliminary  one,  which  mar  not  neces- 

that  admntagc  of  the  estoppel  which  sarily  dispose  of  the  whole  case,  and 

the  taw  giTea  nim."*'    Veale  v.  Warner,  should  be  decided  first  where  there  are 

iSaund.  3S6.  other  questions  of  fact  to  be  tried. 

"  If  a  man  pleads  estoppel  and  con«  Dana  v.  Bryant,  6  111.  104. 

dudes  to  the  writ,  it  is  ill."     10  Vin.  6.  ConnectUnt. — Smiths. Sherwood, 

Abr.,  tit.  Estoppel,  486.  4  Conn.  276, 10  Am.  Dec.  143 ;  Church 

fflM  Mtoacism  IMsli  Bdbnui.— If  v.  Learenworth,  4  Day  (Conn.)  ^4. 

the  lacts  constituting  an  estoppel  are  Indiana.  —  Picquet    v,    M'Kay,    a 

in  anj  way  sufficiently  pleaded  by  a  Blaclcf.  (Ind.)  465;  Delphi  v,  Startz- 

party^,  he  is  entitled  to  the  t>enefit  aris-  man,  104  Ind.  ^. 

iaKtlierefrom,thongh  the  estoppel  be  Kentucky,  —  Warner  v,  Bledsoe,  4 

not  formally  pleaded.    City  Nat.  Bank  Dana  (Ky.)  73. 

v.Thoma»,  46  Neb.  861.  Massackusetts. — Gilbert  v,  Thomp- 

I.  East  St.  Louis  tf,  Flannigenj  34  son,  9  Cush.  (Mass.)  319. 

W.  App.  596.  Hew  ffam^sk ire, —browns  v,  Nims, 

But  see  Cedl  v.  Barly,  10  Gtatt.  5  N.  H.  259,  20  Am.  Dec.  578;  Tib- 

(Va.)  t^,  In  whlcH  it  was  held  that  betts  v.  Shapleigh,  60  N.    H.   487; 

where,  upon  motion  by  a  high  therift  Dame  v.  Wingate,  la  N.  H.  396. 

against  his  deputies  and  his  sureties,  ItTew  Tork,  —  Wood  v,  Jackson,  8 

the^  <^  a  special  plea,  and  plaintiff  Wend.    (N.    Y.)    9,    23    Am.    Dec. 

replies  specially  and  relies  upon  the  603. 

itcti  therein   stated,   and   especially  Vennomt, — Isaacs  v,  Clark,  la  Vt. 

upon  the  bond  as  an  estoppel,  though  692;  Brinsmaid  v,  Hayo,  9  Vt.  35. 

therepttcatioahas  not  a  pecutiatcom-  United  States. — Philadelphia,  etc., 

meocement  and  conclusion  of  a  plea  R.  Co.  v,  Howard,  13  How.  <U.  8.) 
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might  have  been  taken  of  an  estoppel  by  means  of  demurrer, 

and  the  party  failed  so  to  take  advantage  of  it»  he  will  be  held 
to  have  waived  the  estoppel.^ 

Wliere  an  Sstoppel  eaiiaot  be  Pleadad,  but  applies  properly  to  the 
exclusion  of  testimony,  such  testimony  must  be  objected  to  at 

the  proper  time  or  the  estoppel  is  waived.* 

Waiv«r  of  Olgeetion  to  DofoetiTo  Floa  of  Sitoppel. — ^Where  an  equitable 
estoppel    in  pais   is    not    properly  pleaded,  but   on   the   trial 

307 ;   Richardson  v,  Boston,  19  How.  were  in  issue  and  embraced  in  a  judg- 

(U.  S.)  263.  ment  in  a  former  action  between  the 

England, — Speake  v,  Richards,  Hob.  parties  is  a  waiver  of  the  estoppel  of 

206;  Freeman  v,  Cooke,  2  Ezch.  654;  the  judgment,  and  the  plaintiff  cannot 

Reg.  V,  Haughton,  I  El.  &  Bl.  501,  72  insist  upon  it  as  a  bar  to  the  defend- 

E.  C.  L.  501 ;  Wilson  v,  Butler,  4  Bing.  ant's  set-off.    Tibbetts  v,  Shapleigh,  60 

N.  Cas.  748,  33  E.  C.  L.  518;  Vooght  N.  H.  487. 

V,  Winch,  2  B.  &  Aid.  662 ;  Trevivan  v.  In    debt    on    bond,    the    defendant 

Lawrance,  i  Salk.  277.                   ^  pleaded  that  the  same  was  obtained  bj 

**  The  most  usual  manner  in  which  false  suggestions  and   misrepresenta- 

it  has  been  held  that  an  estoppel  is  tions  by  the  plaintiff,  "as  per  preamble 

waived  is  by  omitting  to  plead  it."  in  the  said  bond."    The  plain  tiff  joined 

San  Francisco  v.  Spring  Valley  Water  issue  as  to  that  fact  which  was  found 

Works,  39  Cal.  481.  against  him  by  the  jury.    It  was  held 

If  a  party  *'  will  not  rely  on  the  estop-  that  the  plaintiff,  by  joining  issue  and 

pel  when  he  may,  but  takes  issue  on  not  demurring,  had  waived  any  estoppel 

the  fact,  the  jury  shall  not  be  bound  which  he  might  have  had  to  such  plea, 

by  the  estoppel,  for  then  they  are  to  Chew  v,  Moffett,'6  Munf.  (Va.)  120. 

find   the  truth  of   the  fact  which  is  Assuming  that  the  recital  in  the  deed 

against  him."     They  cannot,  it  is  true,  — that  the  vendor's  wife  was  heir  of  A 

find  against  anything  which  Uie  parties  H — ^would  have  operated  as  an  estop- 

themselves  have  affirmed  or  admitted  pel  against  the  plaintiff's  testator  after 

on  the  record,  for  they  would  be  going  eviction  by  title  paramount  if  properly 

out  of  the  issue,  although  such  admis-  pleaded  and  relied  upon,  such  estop- 

sion  be  contrary  to  the  truth,  but  in  pel  was  waived  by  joining  issue  upon 

other  cases,  though  parties  be  estopped  a  replication  which  put  in  issue  the 

to  say  the  truth,   the  jury  are   not.  fact  of  the  wife's  heirship  alleged  in 

Trevivan  v,  Lawrance,  i   Salk.   276;  the  plea,  instead  of  rejoining  the  estop- 

Kilheffer  v.  Herr,  17  S.  &  R.  (Pa.)  322.  pel.     Young  v.  Raincock,  7  C.  B.  310, 

niiiatratlonB. — '*  It    appears    to  me,  62  E.  C.  L.  310. 

however,  that  the  party,  by  not  plead-  1.  Burdit  v.  Burdit,  2  A.  K.  Marsh, 

ing  the  former  judgment  in  bar,  con-  (Ky.)  143;  Keelt;.Ogden,  3Dana(Ky.) 

sents  that  the  whole  matter  shall  go  103;  Brinsmaid  v.  Mayo,  9  Vt.  31. 

to  a  jury,  and  leaves  it  open  to  them  BstopiMl  by  Rooord. — ^While  the  ap- 

to  inquire  into  the  same  upon  evidence,  plication  of  this  rule  as  to  waiver  of 

and  tiiey  are  to  give  their  verdict  upon  estoppel  is  admitted  as  to  the  estoppels 

the  whole  evidence  then  submitted  to  arising  from  an  act  of  the  party  him- 

them."     Vooght  v.  Winch,   2  B.   &  self,  as  in  making  a  deed  or  the  like, 

Aid.  668.  its  application  to   judgments    recov- 

A  replication  by  way  of  estoppel  may  ered  has  sometimes  been  denied,  upon 

be  replied  to  a  plea  of  liherum  iene-  the  ground  that  in  the  former  case  it  is 

menium^  and  if  the  plaintiff  does  not  allowed  for  the  benefit  of  the  other 

avail    himself    of     that    liberty,    but  party,  which  he  may  waive,  but  the 

merely  joins  issue  in  the  plea,  the  mat-  public  has  an  interest  in  holding  the 

ter  which  might  have  been  so  replied  parties  bound  by  the  result  of  their 

is  not  conclusive  evidence  in  his  favor,  litigation.     Greenleaf    on    Evidence, 

but  is  merely  evidence  to  go  to  the  vol.  i»  §  531;  Man  v.  Drezel,  2  Pa.  St. 

jury.    LfOrd   Feversham  v.  Emerson,  211. 

II  Exch.  385.  S.  Hanson  v,  Buckner,  4  Dana  (Ky.) 

fringing  a  suit  upop  claims  which  255. 
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evidence  to  sustain  it  is  introduced  and  the  verdict  is  rendered 
upon  the  evidence,  without  objection,  an  objection  to  the  plead- 
ing may  be  deemed  waived,  and  the  case  will  be  considered  as 
though  the  estoppel  had  been  properly  pleaded.^ 

1.  Dayis    v.    Davis,   26    Cal.    33;  true,  the  defense  Is  good.    Atkinson 

Weinstein  v.  National  Bank,  69  Tex.  v,  Lindsey,  39  Ind.  3^. 
38;  Parliman   v.   Young,    3   Dakota       Tboiii^  tbe  Plea  ibonld  PropeKly  Oon- 

175-  tilvde  by  relying  upon  the  estoppel, 

FftUueto  Demur  to  an  Aniwer  setting  yet  if  the  matter  of  estoppel  is  pleaded 
up  an  estoppel  is  a  waiver  of  an  ob-  merely  as  a  plea  in  bar,  and  such  plea 
jection  that  matter  pleaded  is  insuiii-  is  not  demurred  to,  it  will  be  con- 
dent  in  law  to  constitute  an  estoppel,  sidered  by  the  court  as  sufficiently 
and  if  such  answer  is  proved  to  be  pleaded.    Gray  v.  Pingry,  17  Vt.  419b 
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I  OxmnrAL  PBoeiDnrfli^  i6. 

n.  CIYIL  ACTI0V8,  l8. 

1  CBDCnrAL  PBOCEEDDTOfl. — In  many  jurisdictions  rigorous  stat- 
utes have  been  enacted  making  it  a  criminal  offense  unlawfully  to 
take  up,  use,  or  dispose  of,  estray  animals.*  Indictments  of 
persons  offending  against  these  laws  should  be  definite  and 
specific,*  and  to  this  end  should  identify  the  particular  offense 
which  the  defendant  is  called  upon  to  answer,*  and  closely  pursue 

1.  Texaa  Statute.  —  The  statute  of  BvAcleBt  DeflaltenMS. — In  State  v. 
Texas  is  fairly  illustrative  of  this  class  Dunham,  34  Tex.  675,  the  indictment 
of  legislation.  The  sections  of  the  under  consideration  charged  that  the 
Penal  Code  [1895]  relating  to  this  sub-  defendant,  at  a  certain  time  and  place, 
ject  are  as  follows.  Art.  917 :  **  If  any  did  wilfully  and  unlawfully  take  up 
person  shall  unlawfully  remove,  sell  or  and  trade  off  to  certain  persons  named 
in  any  other  manner  dispose  of  any  one  estray  bay  gelding,  of  a  brand 
animal  which  has  been  taken  up  by  him  stated,  and  of  the  value  of  thirty 
as  an  estray,  he  shall  be  punished  by  dollars,  without  having  first  complied 
fine  not  exceeding  two  hundred  and  with  the  laws  regulating  estrays.  It 
fifty  dollars."  Art.  918:  *' If  any  per-  was  held  that  such  indictment  sufii- 
son  shall,  without  complying  with  the  ciently  charged  the  statutory  offense, 
laws  regulating  estrays,  take  up  and  but  that  it  would  have  been  better 
use  or  otherwise  dispose  of  any  animal  to  have  followed  more  closely  the 
coming  within  the  meaning  of  an  es-  language  of  the  statute.  (See  provl- 
tray,  he  shall  be  punished  as  prescribed  sions  of  statute  as  set  out  su^ra.) 

in  the  preceding  article.     If  the  unlaw-  8.  IdenttftcatlOB  of  Offense — Descrlp- 

ful  taking  or  disposition  of  an  estray  tton  of  Animal. — In  State  v.    Meschac, 

animal  be  effected  in  such  manner  as  to  30  Tex.  519,  it  was  held  that  it  is  not 

come  within  the  meaning  of  theft,  the  enough  to  charge  the  defendant  with 

person  guilty  of  the  same  shall  be  pun-  taking  up  and  using  *'  a  horse  coming 

ished  for  that  offense."  within    the    meaning  of    an  estray, 

2.  Indictment  Bufflelently  Bpeelfle.—- In  worth,"  etc.,  **  without  the  consent  of 
State  V.  Carabin,  33  Tex.  697,  it  was  the  owner."  It  is  essential  that  the  in- 
held  that  an  indictment  was  sufficiently  dictment  apprise  the  defendant  in  plain 
certain  and  specific  which,  stating  time  language  of  the  particular  violation  of 
and  place,  alleged  that  the  defendant,  law  which  he  is  called  upon  to  answer. 
"  one  bay  horse  of  the  value  of  one  The  court  said  that  the  words  "  coming 
hundred  dollars,  not  of  his  own  prop-  within  the  meaning  of  an  estray"  are 
erty,  but  of  the  property  of  some  other  not  an  averment  that  the  horse  was 
person,  to  the  grand  jurors  unknown,  an  ^*  estray"  which  it  would  be  an  of- 
which  said  bay  horse  was  then  and  fense  to  '*  take  up."  *'We  will  not," 
there  an  estray,  did  take  up  and  use,  said  the  court,  "  undertake  to  define 
without  first  complying  with  the  laws  the  only  descriptions  of  a  good  indict- 
regulating  estrays,  contrary  to  the  ment  of  this  character,  but  will  men- 
9tatute»"  etc.  tion  that  a  description  by  age,  color, 
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the  language  of  the  statute  alleged  to  have  been  violated.^  An 
allegation  that  the  animal  was  an  estray  is  a  sufficient  averment 

sex,  and  brands,  if  any,  would  easily  Bnrplasage. — Where  an  affidavit  and 

lead  to  the  identification  of  each  of-  information  contain  a  good  and  suffi- 

fense."  cient  charge  of  the  unlawful  conver- 

But  in  State  v.  Crist,  32  Tex.  99,  it  sion  of  estray  property,  before  the 
was  distinctly  held  that  in  such  an  title  thereto  had  vested  in  the  defend- 
indictment  it  is  not  necessary  to  set  ant,  they  will  not  be  held  bad  on  a 
forth  the  age,  color,  sex,  or  marks  and  motion  to  quash  merely  because  they 
brands  of  the  animal.  The  court  said :  contain  other  matter  not  sufficient  to 
"  The  circumstances  of  time,  place,  constitute  a  charge  of  another  public 
and  the  general  nature  of  the  subject  offense  which  may  properly  l^  re- 
ef the  alleged  offense  are  sufficient  garded  as  surplusage.  Smith  v.  State, 
indicia  to  enable  the  accused  success-  §5  Ind.  553. 

fuily  to  plead  the  judgment  of  acquit-  1.  Fallim  to  Pnnae  Btatatotr  DftHiii- 

tal  or  conviction  in  bar  of  a  subsequent  tioii  of  Qflbnsa. — In  State  v,  Hutchln- 

prosecution  for  the  same  offense."  son,  26  Tex.  iii,  it  was  held  that  an 

In  Owens  v.  State,  38  Tex.  555,  it  indictment  for  unlawfully  killing  an 

was  held  that  an  indictment  charging  animal  coming  within  the  meaning  of 

defendant  with  taking  up  and  using  a  an  estray  which  does  not  pursue  the 

certain  sorrel  gelding,  etc.,  '*  then  and  statutory  definition  of  the  offense,  and 

there  an  animal  coming  within  the  omits  to  charge  the  act  of  the  defend- 

meaning  of  an  estray,''  was  good.  ant  to  have  been  done  *'  without  com- 

So  in  State  v.  Ivy,  33  Tex.  646,  it  plying  with   the  laws   regulating  es- 

was  held  sufficient  to  describe  the  ani-  trays,"  is  bad. 

mal  as  **  one  horse  of  the  value  of  one  So  in  Gonzales  v.  State,  31  Tex.  305, 

hundred  dollars,  the  property  of  some  it  was  held  that  in  an  indictment  for 

person  whose  name  is  to  the   grand  using  estrays  it  is  necessary  to  aver 

jurors  unknown,  and  which  horse  was  that  the  act  was  done  *'  without  com^ 

then  an  estray."  Paying  with  the  laws   regulating  es- 

The  description  of  the  animal  is  suf-  trays." 
ficient  where  it  is  alleged  to  have  been  Taking  up  Animals  "  withont  B$' 
••  a  certain  estray  mule,  then  and  there  traying  Tkem,** — In  State  v.  More- 
being  found,  branded  with  a  mule  shoe  land,  27  Tex.  726,  it  was  held  that  an 
on  the  left  shoulder,  and  the  tip  of  the  averment  that  defendant  took  up  and 
right  ear  off,  of  the  value  of  one  hundred  used  certain  oxen  '*  without  estraying 
dollars."  State  v.  Anderson,  34  Tex.  the  same  in  the  manner  prescribed  by 
611.  law,"  is  equivalent  to  charging,  in  the 

Ailing-  Yalno  of  AnHn^i — Under  the  language  of  the  statute,  that  he  took 

former  Texas  statute  (Hart.  Dig.,  art.  them   up    and   used    them    "  without 

1254),  the  penalty  imposed  was  double  complying  with  the   laws   regulating 

the  value  of  the  animal  and  costs.    It  estrays." 

was  held,  under  this  statute,  that  an  *' Taking np  Estray." — An  indictment 
indictment  which  did  not  allege  the  charging  that  defendant  did,  on  or 
value  of  the  animal  was  fatally  defect-  about  a  certain  day,  take  up  five  estray 
ive,  since  the  proof  of  the  value  was  sheep  and  **  convert  the  same  to  his 
essential  to  determine  the  penalty,  own  use  before  the  title  to  the  said 
And  it  was  further  decided  that  such  sheep  had  been  vested  in  him  accord- 
defect,  being  a  matter  of  substance,  ing  to  law,"  is  insufficient  under  2  Ind. 
could  not  be  cured  by  amendment.  Rev.  Stat.  1876,  p.  475,  §  50,  as  qualified 
State  V,  McCormack,  22  Tex.  297.  by  section  19  of  **  An  act  regarding 

Ayomioiit  aa  to  Ttme. — Under  a  stat-  estrays,"  etc.,  i  Ind.  Rev.  Stat.  1876,  p. 
ute  making  it  an  offense  to  take  up  an  464.  Greene  v.  State,  79  Ind.  537. 
estray  animal  in  certain  months  of  the  Stating  PartLcnlax  Acts  Omitted  to  bo 
year,  it  is  material  in  an  indictment  Done. — An  indictment  charging  a  per- 
for  such  offense  to  aver  that  the  ani-  son  with  having  taken  up  an  estray 
mals  in  question  were  taken  up  within  without  complying  with  the  provisions 
such  time  in  order  to  show  that  they  of  the  statute  relating  thereto  must 
were  the  subject  of  illegal  conversion,  state  the  particular  acts  which  the  de- 
Greene  7^  State,  79  Ind.  537.  fendant  has  omitted  to  perform,  in 
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that  the  owner  of  such  animal  was  unknown.' 

The  Venue  should  be  laid  in  the  county  where  the  unlawful  act 
was  done,  and  not  in  that  where  the  animal  is  estrayed.* 

n.  Civil  Actiohs. — If  the  person  taking  up  an  estray  has  not 
proceeded  strictly  according  to  the  statutes,*  he  acquires  no  title, 
and  the  real  owner  may  recover  the  animal  in  an  action  of  detinue 
or  replevin,*  or  may  sue  to  recover  its  value.*  An  action  for  a 
penalty  is  also  a  statutory  remedy  against  the  wrongdoer.® 

order  that  the  court  may  see  whether  631;    Johns   v.   Head,  a\   Kan.   282; 

they  are  such  acts  as  are  required  bj  Frazier  v,  Goar,  i  Ind.  App.  38. 

the  statute  to  be  performed.     Dixon  An    action    of  replevin  cannot   be 

V.  State,  4  Blackf.  (Ind.)  313.  maintained  by  one  taking  up  an  estraj 

1.  State  V,  Anderson,  34  Tex.  611.  where  he  has  not  taken  the  steps  re- 

Aidmal  Wbose  Owner  la  Known. — In  quired  by  statute  to  have  the  animal 

State  V,  Fletcher,  35  Tex.  740,  an  in-  appraised  and  advertised.    Duncan  v, 

dictment  was  held  not  to  be  bad  be-  Starr,  9  Lea  (Tenn.)  338. 

cause  it  alleged  that  the  estray  was  So  a  person  who  has  taken  up  an 

one  '*  whose  owner  was  known  to  the  estray  animal  and  fails  to  advertise  as 

erand  jury."     It  was  held   that    the  required  by  the  law  cannot  maintain 

&ct  that  the  owner  of  the  animal  had  replevin  for  it  against  the  owner  who 

been  discovered  and  was  known  when  has    taken    it    from    his    possession, 

the  indictment  was  found  was  no  proof  Wright  ?'.  Richmond,  21  Mo.  App.  76. 

that  the  animal  was  not  an  estray  when  6.  A  Deolaratton  under  the  statute  to 

taken  up.  recover  the  value    of    stray    animals 

In  State  v.  Apel,  14  Tex.  428,  the  in-  found  and  taken  up  by  the  defendant, 

dictment  was  drawn  under  the  former  whereof    no   notice   has  ,  been  given, 

statute  (Hart.  Texas  Dig.,  art.  1254),  must  allege  that  the  owner  was  un- 

and  it  was  held  that  the  name  of  the  known.     Hardy  v.  Nye,  63  N.  H.  6i3. 

owner  of  the  estray  should  be  stated  if  6.  Aottonin  Name  of  Informer. — Under 

known.  chapter  50,  section  34,  Starr  &  C,  111. 

3.  This  was  decided  in  Brogden  7;.  Ann. Stat.  (Act  March 23, 1874), provid- 
State,  44  Tex.  103,  upon  the  ground  ing  a  penalty  against  any  person  taking 
that  the  gist  of  the  offense  is  the  un-  up  an  estray  and  failing  to  comply  with 
lawful  disposition  made  of  the  animal,  the  law  relating  thereto,  suit  may  be 

8.  See  Am.  and  Eng.  Encyc.  of  Law  brought  in  the  name  of  the  informer 
(2d  ed.),  tit.  Animals^  vol.  2,  p.  379.    for  the  use  of  himself  and  the  county. 

4.  See  McCrossin  v.  Davis,  100  Ala.     Ryder  v.  Hulscher,  40  111.  App.  77. 
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ESTREPEMENT,  WRIT  OF. 

See  article  WASTE. 


EVICTION. 

See  article  LANDLORD  AND  TENANT. 


EVIDENCE. 

By  E.  E.  Wiley. 


L  PiSABnrcM  ab  Eyidevoe  m  Oevesal,  2a 

1.  As  Proof  of  Facts  Admitted t  20. 

2.  Restrictions  on  the  Rule,  23. 

a.  Generally,  23. 

b.  By  Statute,  25. 

c.  Personal  Knowledge  of  Party  Necessary ^  25. 

3.  Pleadings  Superseded,  27. 

a.  By  Amendment,  27. 

b.  By  Withdrawal,  28. 

4.  Answer  under  Code,  29. 

n.  PLEABiirGs  nr  EauiTT  ab  Eyidbvgb,  29. 

1.  Bill,  29. 

a.  In  General,  29. 

b.  Sworn  or  Signed  Bill,  30. 

2.  Answer,  30. 

m  PiEADnrofl  nr  CBnavAL  Actiovs  as  Evidehce,  31. 

1.  Indictment  or  Complaint,  31. 

2.  Plea,  32. 

IV.  PiEADnros  nr  Abioealtt  as  Eyn>£vcE,  32. 
y.  BxABnro  PLXADmos  to  Jitrt,  32. 

CROSS-REFERENCES. 

As  to  Requisite  Allegations  in  Pleadings  in  Order  to  Admit  Evidence  in  Support 
of  Particular  Defenses,  sec  article  ANSWERS  IN  CODE 
PLEADING,  vol.  i,  p.  tj'j,  and  the  various  articles  throughout 
the  work  upon  the  subjects  involved  in  the  action  and  the  par- 
ticular defenses,  as  BREACH  OF  PROMISE,  vol.  3,  p.  683; 
CARRIERS,  vol.  3.  p.  812;  CONTRACTS,  vol.  4,  p.  913; 
CONTRIBUTORY  NEGLIGENCE,  vol.  5.  p.  i ;  ESTOPPEL; 
FRA  UD  ;  LIBEL  AND  SLANDER  ;  LIMITA  TIONS,  STA  T- 
UTE  OF;  PA  YMENT;  TENDER,  etc. 
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As  to  Witnesses  and  Their  Examination^  sec  articles  EXAMINA  TION  OF 
WITNESSES:  EXPERT  WITNESSES;  WITNESSES. 

Rule  against  Pleading  Evidence,  see  articles  BILLS  IN  EQUITY, 
vol.  3,  p.  355;  COMPLAINTS  AND  PETITIONS  IN  CODE 
PLEADING,  vol.  4,  p.  612;  DEFINITE  NESS  AND  CER- 
TAINTY IN  PLEADINGS,  vol,  6.  p.  146. 

Demurrers  to  Evidence,  see  article  DEMURRERS  TO  E  VIDENCE, 
vol.  6,  p.  438. 

Nonsuit  or  Dismissal  for  Want  of  Evidence,  see  article  DISMISSAL, 
DISCONTINUANCE,  AND  NONSUIT,  vol.  6,  p.  823. 

Directing  Verdict  ufion  Certain  States  of  the  Evidence,  see  article  DI- 
RECTING VERDICT,  vol.  6.  p.  667. 

Depositions  to  Obtain  Evidence,   see  DEPOSITIONS,  vol.  6,  p.  471. 

Discovery,  Obtaining  Evidence  by,  see  articles  DISCOVERY,  PRO- 
DUCTION, AND  INSPECTION,  vol.  6,  p.  728  ;  EXAMINA- 
TION OF  PAR  TIES  BEFORE  TRIAL. 

On  Cross-bills  and  Cross-complaints,  see  articles  CROSS-BILLS, 
vol.  5.  p.  624:  CROSS- COMPLAINTS,  vol.  5,  p.  673. 

Continuance  to  Procure  Evidence,  sec  article  CONTINUANCES,  vol. 
4,  p.  845,  et  seq. 

Review  of  Evidence,  see  articles  APPEALS,  vol.  2,  p.  i ;  BILLS 
OF  EXCEPTIONS,  vol.  3.  p.  374;  CASE  MADE  ON  AP- 
PEAL, vol.  3,  p.  879 ;  CERTIORARI,  vol.  4,  p.  I ;  ERROR, 
WRIT  OF,  vol.  7,  p.  817;  NEW  TRIAL. 

Assignments  of  Error  upon  the  Evidence,  sec  article  ASSIGNMENTS 
OF  ERROR,  vol.  2,  p.  945. 

Relation  of  Bill  of  Particulars  to  Evidence,  see  article  BILLS  OF  PAR- 
TICULARS,yo\.  3,  p.  517. 

Newly  Discovered  Evidence  as  Ground  for  Bill  of  Reinew  or  New 
Trial,  s^t  articles  BILLS  OF  REVIEW,  vol.  3,  p.  569;  NEW 
TRIAL. 

Comments  by  Counsel  on  Matters  Not  in  Eindence  and  on  Excluded 
Evidence,  see  ARGUMENTS  OF  COUNSEL,  vol.  a.  p.  727. 

Exceptions  and  Objections  to  Admission  of  Evidence,  see  articles  AR- 
REST OF  fUDGMENT,  vol.  2.  p.  873;  EXCEPTIONS  AND 
OBfECTIONS. 

Answers  in  Chancery  as  Evidence,  see  article  ANSWERS  IN 
EQUITY  PLEADING,  vol.  i,  p.  910. 

Exhibits  as  Evidence,  see  article  EXHIBITS. 

Findings  on  the  Evidence,  see  articles  FINDINGS  OF  COURT; 
SPECIAL  FINDINGS  OFfURIES;  VERDICTS. 

Charging  the  Jury  on  the  Evidence,  sec  article  INSTRUCTIONS. 

Pleading  Matters  Known  Judicially,  see  article  JUDICIAL  NO  TICE. 

I  PLEABnr0s  AS  EviDEVGE  DT  Oeniral — 1.  As  Proof  of  Pacts 
Admitted — How  Far  Evidenoe. — The  pleadings  of  a  party  in  a  suit  or 
action  may,  as  a  general  rule,  be  introduced  in  evidence  against 
him  *  in  another  or  subsequent  proceeding,*  as  proof  of  the  facts 

1.  nsadlngs  Boih  For  and  Acainsl. —  and  disprove  the  residue.  Mott  v.  Con- 
Where  a  party  gives  in  evidence  an  sumers'  Ice  Co.,  73  N.  Y.  543;  Brown 
admission  in  the  pleadings  of  his  ad-  v.  Klock  (Supreme  Ct.),  5N.  Y.  Supp. 
versary,  he  is  not  estopped  from  ques-  345 ;  Algase  v.  Horse  Owners'  Mut. 
tioning  a  portion  thereof  which  is  Indemnity  Assoc,  77  Hun  (N.  Y.)  472. 
against  him.  He  may  use  the  ad  mis-  3.  tn  the  Same  Proeeodl&f. — Of  course 
sion  so  far  as  it  makes  (n  his  favor,  admissions  in  pleadings  may  be  used 
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which  are  admitted  therein,^  and  of  collateral  facts,  the  establish- 
ment of  which  is  material  in  the  trial  of  the  cause.* 

against  the  p^rty  making  them,  in  the  cured  by  the  subsequent  Introduction 
same  action  in  which  they  are  filed,  of  evidence  which  renders  it  admissio 
This  question  seems  not  to  have  given  hie ;  and  where,  in  an  action  of  eject- 
rise  to  much  controversy.  Nearly  all  ment,  the  complaint  in  a  former  suit  in 
the  cases  seem  to  relate  to  the  use  of  ejectment  between  the  same  parties, 
pleadinp;s  in  another  suit.  See,  how-  when  offered  by  itself,  is  inadmissible, 
ever,  injra^  V.  Reading  Pleadings  to  the  introduction  in  evidence  of  the 
Jury,  And  see  Morris  v.  Hender-  pleas  in  said  former  suit,  as  being  rel- 
son,  37  Miss.  492 ;  Brown  v.  Klock  evant  to  the  issue  in  the  pending  suit, 
(Supreme  Ct.),5N.  Y.  Supp.  345;  Al-  renders  admissible  said  complaint,  as 
ease  V.  Horse  Owners' Mut.  Indemnity  being  necessary  to  render  the  pleas 
Assoc.,  77  Hun  (N.  Y.)472;  Mott  t;*  intelligible  and  applicable.  Ponder 
Consumers'  Ice  Co.,  73  N.  Y.543;  v.  Cheeves,  104  Ala.  307. 
Quinn  V.  Neeson( Buffalo  Super.  Ct.),  PlMuUngs  Wrltken  In  Fenotl. — All 
31  N.  Y.  Supp.  106,  in  which  cases  the  pleadings  should  properly  be  written 
pleadings  offered  in  evidence  were  with  ink,  and  the  court  may,  in  the 
those  filed  in  the  cases  on  trial.  "State-  exercise  of  Jts  discretionary  power, 
ments,  admissions,  and  allegations  in  refuse  to  allow  them  to  be  filed  if  not 
pleadings  are  always  in  evidence  for  so  written;  yet  a  demurrer  or  plea 
all  the  purposes  of  the  trial.  *  •  *  found  among  the  original  papers  of  a 
They  are  before  the  court  and  jury,  cause,  which  is  in  the  handwriting  of 
and  may  be  used  for  any  legitimate  the  defendant's  attorney,  cannot  be 
purpose."  Holmes  v.  Jones,  lat  N.  rejected  as  evidence,  when  so  offered. 
Y.  461.  But  in  Massachusetts  this  because  written  with  a  pencil.  Fail  v. 
matter  is  regulated  by  statute.  See  Presley,  50  Ala.  343. 
infra t  I.  2.  Restrictions  on  the  Rule —  Copy  Servtd  Ott  Attomey. — ^A  copy  of 
h.  By  Statute,  a  declaration  served  on  a  defendant's 

l.'0*Riley    V.  Clampet,   53  Minn,  attorney  may  be  admitted  in  evidence 

539 f  Garfield  v.  Knight's  Ferry,  etc.,  to  show  a  former  suit  and  the  cause  of 

Water  Co.,  14  Cal.  35;   Stockton  v.  action  therein    expressed.    It  is  not 

Knock,  73  Cai.  425;  Lyster  v.  Stick-  necessary  to  produce  an  exemplified 

ney,  4  McCrary  (U.S.)  109;  Fite  i),  copy  of  the  declaration  on  file.    Brown 

Black,  92   Ga.  3^;   Guy  v.  Manuel,  v.  Littlefield,  7  Wend.  (N.  Y.)  454. 

89  N.  Car.  83;  Adams  v,  Utley,  87  N.  Ooplaa  of  Loat  Pleadliica.— When  the 

Car.  356;  Soaps  v.  Eichberg,  43  111.  original    pleadings    in  another  case, 

App.  373;  Turner  v.  Baker,  64  Mo.  which  would  be  admissible  in  evidence 

228;  Dowzelot  V,  Rawlings,  58  Mo.  75 ;  in  the  pending  suit,  are  lost,  the  copies 

Snyder  v.  Chicago,  etc.,  R.  Co.,  112  thereof,  upon  which  the  proceedings 

Mo.  527 ;  Parsons  t».  Copeland,  33  Me.  in  the  former  case  were  had,  and  which 

370;  Ayres  v.  Hartford  F.  Ins.  Co.,  17  were  found  in  the  files  of  the  cause,  are 

Iowa  176;  Bliss  V.Nichols,  13  Allen  competent  evidence,  though  there  was 

(Mass.)  443.    See  also  McCord  t^.  Du-  no  indorsement  on  the  pleas  of  the 

rant,  134  Pa.  St.  184 ;  and  see  in  support  date  and  fact  ol  their  being  filed  in 

of  the  text  proposition  the  cases  cited  said  former  cause.   Ponders.  Cheeves, 

throughout  this  article.  104  Ala.  308. 

VpMBUwmalof  a  WMt«f  Watttf  to  B.  ToSliwrUiiillatlMaea.— Wherean 

recover  flats  towhtch  the  tenant  claims  action  of  audita  querela  was  brought 

title,  and  the  course  of  the  side  lines  of  to  recover  the  amount  paid  on  a  judg- 

wfaich  it  in  issue,  the  declaration  in  a  ment,  it  was  held  that  the  pleadings 

former  action    on  the  case,  brought  in  the  former  action  on  the  judgment 

against  the  demandant  by  the  tenant,  were  admissible  in  evidence  to  show 

describing  these  Aats  as  not  belonging  that  the  Issues  in  both  cases  were  the 

to  him,    Is   admissible    In    evidence  same.     RadclylTe  v.  Barton,  161  Mass. 

against  him.    Boston  «.  Richardson,  327. 

13  Allen  (Masa.)  146.  To  Shi&w  BeyudlatlaA  af  Title.— Where, 

■MoaeMM  IMAsiiee  Oftrad.— The  er-  In  an  action  of  ejectment,  the  issue  is 

roneotts     Introduction    of     evidence  as  to  the  adverse  possession  by  the  de- 

whlch  Is,  at  the  time,  inadmissible,  Is  fendant,  pleas  in  a  former  action  of 
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ITot  OoBoliiiiye. — Such  evidence,  however,  is  not  conclusive,  but 
may  be  rebutted  or  explained  by  the  party  against  whom  it  is 
offered.* 

Bwon  Pleadings. — When  a  pleading  is  made  under  the  oath  of  the 

party,  it  is  especially  competent  evidence  against  him  as  a  solemn 
admission  of  the  truth  of  the  facts  stated.^     And  it  is  even  held 

ejectment  between  the  same  parties  the  sale  was  enjoined.     Ryan  v.  State 

for  the  same  lands,  which  set  up  an  Bank,  lo  Neb.  524. 

adverse  claim  by  defendant  in  that  suit,  1.  Clemens  v.  Clemens,  28  Wis.  637 ; 

are  admissible  as  tending  to  show  that  Rich  v.  Minneapolis,  40  Minn.  82. 

the  defendant  in  the  pending  suit,  who  In  Blanks  v.  Klein,  53  Fed.  Rep. 

had  formerly  held  the  land  as  plaintiff's  436,  it  was  held  that  ''judicial  admis- 

tenant,  had  repudiated  plaintiff's  title,  sions  and  pleadings  of  a  party  in  an- 

Ponder  v,  Cheeves,  104  Ala.  307.  other  suit  than  the  one  under  consid- 

To  Ckmtnullct  WltneoB. — Where  the  eration  are  open  to  explanation  or 
plaintiff,  in  an  action  to  remove  a  cloud  rebuttal,  or  it  may  be  shown  that  they 
upon  a  title,  claimed  to  be  in  possession  were  made  by  mistake." 
through  one  O.  as  his  tenant,  and  testi-  "  Pleadings  of  a  party  in  one  suit 
fied  that  O.,  though  he  paid  no  rent,  may  be  used  in  evidence  against  him 
never  denied  to  him  that  he  was  his  in  another,  not  as  estoppel,  but  as 
tenant  or  set  up  any  claim  to  the  land,  proof,  open  to  rebuttal  and  explana- 
itwas  held  that  both  the  complaint  and  tion,  that  he  admitted  certain  facts." 
answer  in  an  action  of  ejectment  then  2  Whart.  Ev.,  4  838. 
pending  by  the  said  plaintiff  against  Aettoa  against  Admlnlitrator.  —  In 
O.,  for  the  same  premises,  should  Geary  v.  Simmons,  39  Cal.  224,  it  was 
have  been  admitted  in  evidence  for  the  held  that  material  allegations  of  the 
defendant  to  contradict  the  plaintiff's  complaint  in  a  suit  against  a  prior  ad- 
testimony,  and  as  tending  to  show  the  ministrator  must  be  taken  as  admis- 
nature  of  O.'s  possession.  Meade  v,  sions  of  the  truth  of  the  matters  so 
Black,  22  Wis.  241.  alleged  against  the  same  plaintiff,  in  a 

To  Show  Judgment  Banderad  In  Gate  subsequent  action  against  the  adminis- 

wltbln  Statute. — Upon  a  motion  to  dis-  trator  de  bonis  non  of  the  same  estate, 

solve  an  attachment  against  an  insol-  for  the  same  cause  of  action,  and  will 

vent  bank,  pleadings  in  an  action  by  be  binding  and  conclusive  upon  him  in 

the  people  under  the  Bank  Commis-  the  absence  of  any  evidence  tending  to 

sioners'    Act,   under  which  the  court  establish   that  such  allegations  were 

had  adjudged  the  bank  insolvent,  were  made  by  mistake  or  under  a  misappre- 

held  to  be  admissible  as  evidence,  for  hension  of  the  real  facts, 

the  purpose  of  showing  that  the  judg-  2.  Pope  v,  Allis,  115  U.  S.  363;  Gib- 

ment  was  rendered  in  a  case  within  son  v,  Herriott,  55  Ark.  85.     See  also 

the  statute.     Crane  v.  Pacific  Bank,  DelawareCounty  v.DieboldSafe,  etc., 

106  Cal.  64.  Co.,  133  U.  S.  473. 

To  8bow  Intention  to  Release  Delit. —  Petition  In  IQeetment.— In  Missouri 
In  an  action  against  a  member  of  a  it  was  held  that  a  petition  in  eject- 
dissolved  partnership  for  a  debt  of  the  ment,  which  was  required  to  be  sworn 
partnership,  where  the  defense  is  a  to,  amounted  to  a  solemn  admission 
release  of  the  defendant  by  the  creditor,  that  the  plaintiff  at  the  date  of  the  suit 
and  the  acceptance  of  the  new  partner-  was  out  of  possession.  Turner  v. 
ship  as  debtor,  the  pleadings  in  an  Baker,  64  Mo.  218. 
action  of  attachment  against  the  new  As  BTldence  In  Fatot  of  Pleader. — In 
partnership  by  the  creditor  for  his  Hunter  v,  Probst,  47  Ind.  359,  it  was 
debt  are  admissible  to  show  the  inten-  held  that  section  75,  2  G.  &  H.  lox, 
tion  to  release.  Baum  v.  Fry  rear,  85  and  section  785,  2  G.  &  H.  332,  should 
Mo.  151.  be  considered  with  reference  to  section 

To  Show  Grounds  for  Injunction. — The  80,  2  G.  &  H.    105,  and  construed  so 

pleadings  in  an  action  wherein  an  in-  that  the  fact  that  a  pleading  has  been 

junction  issued  against  the  sale  of  real  sworn  to  by  either  party  shall  not  on 

estate  under  execution  are  competent  the  trial  be  deemed  proof  of  the  facts 

CTidence  to  show  the  ground  on  which  alleged  therein,  nor  require  other   or 
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by  some  authorities  that  a  pleading  is  not  admissible  in  evidence 
unless  sworn  to  by  the  party  against  whom  it  is  to  be  used.^ 

iBtroftQAtira  of  Fiwt  of  a  Pleading. — A  portion  of  a  party's  pleading 
may  be  introduced  in  evidence  against  him.  But  it  is  necessary, 
in  such  case,  that  the  party  offering  it  point  out  definitely  the  part 
so  offered ;  otherwise  the  whole  or  none  should  go  to  the  jury.* 

A  PlM  in  Jutiiioation  in  an  action  is  competent  evidence  against 
the  defendant,  if  he  fails  to  establish  it.^  This  is  true  though  the 
plea  be  adjudged  bad  on  demurrer.* 

2.  Bestrictions  on  the  Enle  —  a.  Generally.  —  Generally 
speaking,  a  pleading  is  not  admissible  in  evidence  unless 
it   contains    allegations  of    fact^  which  are  material    to    the 

greater  proof  on  the  part  of  the  ad-  excluding  the  whole  of  the  record, 
verse  party  than  is  required  for  plead-  Wheeler  v.  Styles,  28  Tex.  240. 
ings  not  sworn  to,  except  when  the  Samalnder  of  Answer  ETldenoa  for  De- 
execution  of  a  written  instrument  is  fenilant. — When  a  plaintiff,  in  an  action 
thus  denied.  against  a  firm,  in  order  to  prove  that 
1.  Crump  v.  Gerock,  40  Miss.  765;  the  indorsement  of  its  name  was  written 
Co-operative  L.  Assoc,  v,  Leflore,  53  by  one  of  its  members,  reads  a  portion 
Miss.  I,  wherein  the  court  said :  '*  It  is  of  the  answer  of  one  of  the  Arm,  which 
undoubtedly  true  that  the  unsworn  answer,  while  stating  such  to  be  the 
pleadings  of  a  party  cannot  be  intro-  fact,  also  alleges  other  facts  which,  if 
duced  against  him  as  admissions  of  true,  would  be  a  defense  for  the  part- 
the  statements  therein  contained,  be-  ner  whose  answer  is  so  read,  the  latter 
cause  they  speak  the  language  of  the  is  entitled  to  have  the  other  parts  of 
lawyer,  and  not  of  the  client."  But  this  the  answer,  which  present  such  de- 
is  clearly  not  the  general  rule.  See  fense,  read  as  evidence  in  his  own  be- 
cases  cited  supra^  and  especially  Guy  half.  Gildersleeve  t;.  Mahony,  5  Duer 
V.  Manuel,  89  N.  Car.  83,  wherem  it  is  (N.  Y.)  383. 

expressly  held  that  the  admissions  con-  Paniipraph  of  Answer. — Under  a  code 

tained  in  the  pleadings  filed  in  a  cause  requirement  that  each  paragraph  of  an 

are  competent    evidence  against  the  answer  be  sufficient  in  itself,  a  single 

party,  whether  such  pleadings  are  veri-  paragraph  in  another  cause  between 

fied  or  not,  or  signed  by  the  party  or  the  same  parties  may  be  given  in  evi- 

his  attorney.  dence  against  the  pleader.     Kentucky, 

8.  Jones  V.  Grantham,  80  Ga.  472;  etc..  Cement  Co.  v.  Cleveland,  4  Ind. 

Tisdale  t*.  Delaware,  etc..  Canal  Co.,  App.  171. 

116  N.  Y.  416,  holding  that  the  court  8.  Jackson  v.  Stetson,  15  Mass.  48. 
may  allow  the  counsel,  in  summing  up  nea  Wltbdrawn. — Where  pleas  of  ju- 
a  cause  on  trial,  to  read  portions  of  the  risdiction  are  pleaded  and  withdrawn  in 
pleadings  of  the  adverse  party,  and  by  an  action  of  slander,  such  pleas  are  not 
proper  comments  to  explain  and  point  a  part  of  the  proceedings,  and  therefore 
out  the  facts  in  issue.  not  legal  evidence  for  the  jury.  Gil- 
It  is  competent  to  introduce  as  more  v.  Borders,  2  How.  (Miss.)  824. 
evidence  against  a  party  such  portions  4.  Alderman  v.  French,  i  Pick, 
of  his  pleadings  in  another  suit  as  are  (Mass.)  i. 

pertinent  to  the  issue  in  the  cause  on  MaUdona  Froseontlon. — In  an  action 

trial.      Such    other    portions    of    the  for  a  malicious  prosecution  it  was  held 

pleadings  as  tend  to  explain  or  vary  that  the  defendant  could  not  intro- 

the  portions  introduced  against  him  are  duce  a  plea  of  justification  by  the  de- 

admissible  in  his  favor.    But  if  he  offers  fendant  in  a  former  action,  to  which  the 

to  introduce  the  whole  record  of  the  plaintiff  had  filed  a  demurrer,  which 

other  cause,  when  but  a  small  part  of  had  been  sustained,  as  evidence  of  the 

it  is  competent,  and  fails  to  point  out  charge  made.     Stone  v.  Powell,  5  Mo. 

to  the   court   below   the   part  that  is  435. 

competent,   the  court  on  appeal  will  6.  Conolusions  of  Law. — Allegations 

not  revise  the  ruling  of  the  court  below  which  are  mere  conclusions  of  law  are 
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issue  ^  and  not  otherwise  established.* 

Party*!  Owm  £s  Fartt  itotaititBtB* — Except  in  the  case  of  an  answer 
in  a  chancery  suit,^  the  pleading,  to  be  admissible,  must  be  that 
of  the  adversary  of  the  party  offering  it.  His  own  ex  parte  state^ 
ments  in  his  own  pleading  cannot  be  used  in  his  favor.^ 

Suit  bttween  9ifferml  BartiM. — It  has  been  held  by  some  authorities 
that  in  order  to  render  the  pleadings  in  a  former  suit  admissible, 
such  former  suit  must  have  been  between  the  same  parties.^ 
Other  cases,  however,  maintain  the  contrary  doctrine,  and  hold 
that  allegations  in  a  former  pleading  may  be  used  as  evidence  of 
admissions,  although  the  parties  were  not  the  same  as  in  the 
suit  in  which  the  evidence  is  offered.^ 

Diftinet  ConnU  and  Fleas. — Where  there  are  two  or  more  distinct 
counts  or  pleas  the  issue  on  each  is  distinctly  tried,  and  an  alle- 
gation in  one  cannot  be  taken  as  an  admission  of  a  fact  distinct 
from  the  proof  of  the  issue  upon  that  one.' 

not  adroiaflible  as  evidence.    Olmstead  suit  it  is  error  to  allow  the  plaintiff  to 

V.  Koester,  14  Kan.  4^.  read  in  evidence  a  declaration  in  re- 

1.  HaraBzthj  v.  Shandel*  i  Colo,  plevin  previous!/  filed  bj  him,  since 
App.  137;  Missouri  Pac,  R.  Co.  v.  such  declaration  contained  mere  en 
Heldenheimer,  8a  Tex.  195.  parte  statements  in  pleading. 

If  not  material  the  pleading  is  not  S.  Combs  v.  Hodge,  31  How.  (U.  S.) 

admissible.    Snjder  v.  ChicagQ«  etc.,  397;  Gould  v.  Tatum,  ai  Ark.  339. 

R.  Co.,  iia  Mo.  537.  In  Hunt  t;.  Daniels,  15  Iowa  146,  it 

Mail  1>6  Katarlal  lo  laene  wlien  Madt.  was  held  not  to  be  erroneous  to  ex- 

«-In  an  action  for  the  disturbance  of  elude,  in  the  trial  of  a  cause,  the  plead- 

a  several  fishery  in  a  river,  a  plea  in  a  ings  in  another  action  between  difTer- 

former  action  against  the  plaintiff,  in  ent  parties.     But  see  Ajres  v.  Hart- 

which  he  alleged  that  the  fishery  was  ford  F.  Ins.  Co.,  17  Iowa  176,  85  Am. 

a  free  fishery,  cannot  be  given  in  evi-  Dec.  553,  where,  although  this  point 

dence  as  an  admission  by  him  that  he  was  not  discussed,  an  answer  filed  by 

had  no  title  to  a  several  fishery.    Said  the  plaintiff  in  another  suit  with  an- 

the  court:  *'Itis  obvious  that  it  was  other  party  was  admitted  in  evidence 

not  material  for  the  defendant  in  that  as  an  admission. 

action  to  set  up  a  several  and  exclusive  •.  Parsons  v,  Copeland,  33  Me.  370, 

fishery,  and  his  omitting  to  plead  it  as  citing  Ellis  v,  Jameson,  17  Me.  335 ; 

such  is  no  admission  that  he  had  no  Cragin  v,  Carleton,  21  Me.  493.    In 

such  exclusive  right."  Melvinv.Whit-  many  of  the  cases  where  this  point 

ing,  13  Pick.  (Mass.)  184.  does  not  seem  to  have  been  directly 

2.  Whete  the  only  purpose  of  offer-  raised,  the  pleadings  admitted  were 
ing  pleadings  in  evidence  was  to  show  plainly  in  cases  where  the  parties  were 
that  a  certain  person  claimed  the  land  not  identical.  See  Meade  v.  Black,  33 
in  dispute,  which  fact  was  shown  by  Wis.  341 ;  Johnson  v,  Russell,  144 
the  decree  in  the  suit,  and  the  admis-  Mass.  409;  Radclyffe  v.  Barton,  161 
sion  of  the  pleadings  could  only  have  Mass.  337 ;  Geary  v,  Simmons,  39  Cal. 
servedtomisleadandconfuse  tlie  jury,  334;  Snyder  V.Chicago,  etc.,  R.  Co., 
and  being  sworn  to  by  such  person  ii3  Mo.  537;  O'Riley  v,  Clampet,  53 
the  jury  might  consider  them  as  evi-  Minn.  539;  Printup  v,  Patton,  91  Ga. 
dence  of  the  facts  alleged  therein,  it  433.  In  other  cases  it  is  impossible  to 
was  held  that  such  pleadings  were  tell  from  the  report  whether  the  par- 
properly  excluded.  Macdonnell  v,  ties  were  the  same  or  not. 
Fuentes,  7  Tex.  Civ.  App.  136.  T.  Morris   v.    Henderson,   37  Miss. 

8.  See  article  Answers  in  Equity  493,  citing  i  Stark.  Ev.  (7th  Am.  ed.) 

Pleading,  vol.  i,  p.  910.  337;  Phill.  Ev.  (Cow.  &  Hill's  Notes) 

4.  Johnson  v.  Stone,  69  Miss.  836,  446. 

holding  that  on  the  trial  of  a  replevin  In  Massachusetts  it  is  the  rule,  by 
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b.  By  STATUTB.-^In  Massachusetts  it  is  expressly  enacted  by 
statute  that  the  pleadings  in  a  cause  shall  not  be  deemed 
evidence  on  the  trial,  but  allegations  only  whereby  the  party 
making  them  is  bound.  This  is  held  to  mean  that  the  pleadings 
are  not  evidence  in  the  suit  in  which  they  are  filed,  either  for  or 
against  the  party  filing  them,  and  cannot  be  commented  upon 
by  counsel  in  argument  to  the  jury.^ 

c.  Personal  Knowledge  of  Party  Necessary. — In  order 

that  the  pleadings  of  a  party  may  be  introduced  in  evidence 
against  him  as  his  admissions,  it  should,  according  to  some 
decisions,  appear  that  the  facts  were  inserted  in  such  pleadings 
with  his  knowledge  and  consent  or  by  his  direction ;  that  is, 
the  admissions  must  aopear  to  be  the  act  of  the  party,  and  not 
merely  of  his  attorney.^ 

itatute,  that  where  an  answer  sets  up  dlency  of  the  rule,  we  have  no  reason 

two  distinct  defenses,  statements  as  to  to  be  dissatisfied  with  it.    It  would  be 

the  one  are  not  competent  evidence  most  inconvenient  to  permit  a  jury  to 

sgalnst  the  defendant  on  the  trial  of  hear  evidence  and  decide  upon  the  cir* 

the  other.     Lyons  v.  Ward,  124  Mass.  cumstances  under  which  an  answer  has 

364..    The  contrary  rule,  enunciated  by  been  drawn  by  an  attorney,  whether 

the  case  of  Jackson  v.  Stetson,  15  Mass.  by  or  without  the  personal  directions 

^^  has  been  superseded  by  the  statute,  of  his  client ;  and  certainly  it  would  be 

And  in  Blackington  v»  Johnson,  ia6  most  unjust,  if  the  pleading  had  not 

Mass.    ai,  it    is  decided   that  under  been  specially  offered  as  evidence,  to 

Mass.  Gen.  Stat.,  c.  i3o,  4  7^f  the  alle-  permit  counsel  to  comment  upon  it  in 

gations  in  one  of  two  distinct  counts  In  argument  after  the  evidence  has  been 

a  declaration  are  not  conclusive  evi-  closed,   and  when  no  opportunity  of 

dence  against  the  plaintifi  upon  the  explanation  remains." 

trial  of  the  other.  In  Anolhar  Suit.— This  rule,  that  the 

■lailfliippl. — The  rule  is  the  same  pleadings  in  the  cause  are  not  evidence 

under  the  Mississippi  Pleading  Act  of  on  the  trial,  but  allegations  only,  is 

1850,  where  several  distinot  matters  of  limited  to  the  suit  in  which  Uiey  are 

defense  are  set  up  in  the  answer;  and  pleaded.   Johnson  v.  Russell,  144  Mass. 

hence  it  was  held  to  be  error  to  allow  409. 

the  plaintiff  in  an  action  of  ejectment  S.  Cook  v,  Barr,44  N.  Y.  156;  Bum 
under  that  act,  to  which  the  defendant  v.  Cornelius,  19  Neb.  107. 
had  answered  by  a  general  denial  and  FlMta  Stated  on  mfbzmatton  and  Beiiet 
also  by  aetting  up  a  claim  for  improve-  —In  New  York  v,  Tajf  53  Hun  (N.  Y.) 
ments  made  on  the  lands,  to  read  the  553,  it  was  held  that  where  the  plaintiifi 
latter  answer  in  evidence  to  prove  pos-  in  an  action  against  the  defendant  as  ex- 
session  of  the  iocus  in  que  by  defend-  ecutrix  of  K.,  alleged  that  K.  and  one  N. 
ant  Morris  v,  Henderson,  37  Miss,  were  partners  in  the  contract  sued  on, 
49a.  it  was  error  to  admit  in  evidence  a  por- 

1.  Walcott    V.    Kimball,   13    Allen  tion  of  the  defendant's  answer  in  an 

(Mass.)  460;  Brooks  v,  Wright,  13  Al-  action  brought  against  her  as  admin- 

len  (Mass.)  73;  Phillips  v,  8mhh,  no  istratrix  byN.,  wherein  she  alleged  on 

Mass.  61.     See  also  Lyons  v.  Ward,  information  and  belief  that  K.  and  N. 

124  Mass.  364 ;  Blackington  v.  Johnson,  were  jointly  interested  in  the  contract 

ia6  Mass.  ai.  here  sued  on. 

In  Walcott  V.   Kimball,   13   Allen  But  in  Pope  v.  Allis,  115  U.  S.  363, 

(Mass.)    460,    the  court  said :  **  The  it  was  said  that  the  fact  that  the  aver- 

statute  expressly  and  wholly  excludes  ments  are  made  on  information  and 

their  [the  pleadings]  use  as  evidence  belief  goes  only  to  their  weight  and 

in  the  cause.     Such  is  the  literal  inter-  not  to  their  admissibility  as  evidence, 

pretationof  its  language,  and  such  the  See  also  Doe  v.  Steel,  3  Campb.  1x5. 

historical  argument  in  its   favor.    If  In  MassaclmsettB  it  is  held  that  the 

we  go  further,  and  consider  the  expe-  averments  contained  In  a  pleading  in 
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Party*!  ttgnaton. — ^Where  the  pleadings  have  been  signed  by  the 
party  himself,  personal  knowledge  on  his  part  of  the  allegations 
therein  is  sufficiently  shown.^ 

Plaading  by  Attoraey. — But  pleadings  made  and  signed  by  the 
party's  attorney  only  are  not,  according  to  the  better  authority, 
admissible  in  evidence  against  such  party  as  proof  of  the  allega- 
tions therein  contained.*  Upon  this  point,  however,  the  rulings 
of  the  courts  are  not  uniform.' 


an    action    are    competent    evidence  Antliortty  of  AtUmMy   Pratomed   on 

against  the  party  therein,  in  another  AppoAL — ^Where  a  pleading  in  a  prior 

action  brought  against  him,  although  action  between   the  same    parties    is 

it  is  not  proved  that  he  dictated  or  had  signed  bj  an  attorney  and  not  by  the 

knowledge  of  the  precise  averments,  party  against  whom  it  is  offered,  but 

Gordon  v,  Parmelee,  2  Allen  (Mass.)  no  objection  to  its  admission  is  made 

212 ;  Johnson  v,  Russell,  144  Mass.  409 ;  on  that  ground,  it  will  not  be  presumed 

Bliss  V.  Nichols,  12  Allen  (Mass.)  443.  on  appeal  that  the  attorney  in  signing 

In  the   last   case,  however,  the  court  acted  without  authority.     Coward  v, 

expressly  stated  that   the  averments  Clanton,  79  Cal.  23. 

appear  to  have  been  made  by  author-  AoUon  InsUtatod  with  Party't  Oonsent. 

ity.     See  also  Currier  v.  Silloway,  i  — Where  an  action  is  brought  in  the 

Allen  (Mass.)  19.    And  in  Johnson  v.  name  of  and  for  the  benefit  of  a  party 

Russell,  144  Mass.  411,  the  court  said :  by  his  duly  authorized  attorney  in  fact, 

"  When  it  is  a  pleading  by  attorney  of  and  is  being  prosecuted  with  his  knowl- 

formal  allegations,  which  may  be  pre-  edge  and  consent,  it  is  held  that  such 

sumed   to  have   been    made    without  party  must  be  presumed  to  know  these 

special  instructions  from  his  client,  it  facts  and  to  have  assented  thereto ;  and 

is  not  competent.    But  particular  and  that  the  complaint  therein,  although 

specific  allegations  of  matters  of  action  not  signed  or  verified  by  him,  is  evi- 

or    defense,    which    cannot    be    pre-  dence  against  him  of  the  fact  of  the 

sumed  to  have  been  made  under  the  suit  brought  and  of  tlie  nature  of  the 

general  authority  of  the  attorney,  but  action.     Kamm  v.  State  Bank,  74  Cal. 

are  obviously  from  specific  instructions  191 . 

of  the  party,  are  competent."     Citing  8.  In  loira  it  is  held  that  an  answer 

Dennie  v.  Williams,  135  Mass.  28.  filed  for  a  defendant,  over  the  signa- 

1.  Hobson  V.  Ogden,  16  Kan.  388;  ture  of  his  attorney,  is  admissible  in 
Radclyffe  v.  Barton,  161  Mass.  327;  evidence  in  another  action  as  an  ad- 
Siebert  v.  Leonard,  21  Minn.  442.  mission  of  the  allegations  therein  set 

2.  McDermott  v.  Mitchell,  47  Cal.  out.  Its  weight  as  evidence  must  be 
249;  Dennie  v.  Williams,  135  Mass.  determined  by  the  jury.  Ayres  v.  Hart- 
28;  Vogel  V.  Osborne,  32  Minn.  167;  ford  F.  Ins.  C5o.,  17  Iowa  176. 
Johnson  xk  Plum  Creek  First  Nat.  Hi  lOaaoiirl  it  is  held  that  the  admis- 
Bank,  28  Neb.  792 ;  Delaware  County  v.  sions  contained  in  a  pleading  may  he 
Diebold  Safe,  etc.,  Co.,  133  U.  S.  473.  used  against  the  party  in  another  suit; 
See  also  Burns  x\  Maltby,  43  Minn.  161 .  and  this  wholly  regardless  of  the  ques- 
C<?iw/areGuy  V.Manuel,  89  N.  Car.  83.  tion  whether  the  person  himself  was 

In  Mississippi  unsworn  pleadings  of  cognizant  of  the  pleading.  The  act  of 
a  party  are  not  evidence  against  him,  the  attorney  in  such  case  is  considered 
in  another  suit,  of  the  declarations  the  act  of  the  party.  Dowzelot  v.  Raw- 
therein  contained  in  the  language  of  lings,  58  Mo.  75. 

counsel.      Meyer    v.  •  Blakemore,     54  But  the  testimony  of  the  attorney 

Miss.  570.  whose  name  is  signed  to  the  pleading. 

Different    PaxtleB.  —  In     Combs     v.  that  the  defendant  did  not  employ  him 

Hodge,   21   How.    (U.  S.)   397,   it  was  in  the  cause,  is  sufficient  to  overthrow 

held  that  tlie  pleadings  in  another  suit,  the  presumption  arising  from  his  name 

where  the  parties  were  different,  and  being  signed  as  defendant's  attorney, 

the  petition  and  answer  were  sipned  and   to   exclude  the  pleading  as  evi- 

by  counsel,  could  not  be  resorted  to  dence.     Anderson  v.  McPike,  86  Mo, 

for  admissions  of  the  respective  parties.  293. 
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S.  Pleadings  Superseded— ^i.  By  Amendment. — The  conflict  of 
authority  as  regards  the  admissibility  of  an  original  pleading 
which  has  been  superseded  by  amendment  renders  the  statement 
of  a  settled  rule  impossible.  The  majority  of  the  decisions  hold 
that  such  a  pleading,  duly  verified  when  necessary,  is  admissible 
in  evidence  as  proof  of  the  admissions  made  therein   by  the 

pleader.*  But  the  contrary  view  has  been  sanctioned  by  the  courts 

in  several  of  the  jurisdictions  in  the  United  States.* 

b  Vortli  Oarolliut  it  is  held  that  a  stated.  If  it  had  remained  as  a  part  of 
proposition  made  bj  a  party  in  one  ac-  the  pleading,  then  it  would  have  been 
tion  cannot  be  contradicted  bj  a  plead-  an  admission  of  record  and  conclusive, 
ing  prepared  by  his  attorney  involv-  But  when  it  was  *  sponged  out '  as  a 
ing  the  same  facts,  but  in  a  different  part  of  the  pleading — ^to  use  the  ex- 
action. Eigenbrun  v.  Smith,  98  N.  pression  found  in  some  of  the  cases — 
Car.  207.  it   lost  its  conclusive   character,  and 

1.  Colorado,  —  Barton  v.    Laws,   4  stood,  like  any  other  written  or  verbal 

Colo.  App.  213.  admission  which  the  defendant  may 

Missouri, — Schad  v.  Sharp,  95  Mo.  have  made,  open  to  explanation." 

573;  Spurlock  V.  Missouri  Pac.  R.  Co.,  Original  and  Amended  PetltlonB  Mate- 

125  Mo.  404;  Anderson  v,  McPike,  86  xlaUy  DUTerent. — Where  an  amended 

Mo.  203;  Bailey  V.  O'Bannon,  28  Mo.  petition   is  filed,  and   such   amended 

App.  39.    Compare  Corley  v,  McKeag,  petition  and  exhibits  attached  thereto 

9  Mo.  App.  41 ;  Owens,  etc.,  Mach.  Co.  differ  materially  from  the  allegations 
V.  Pierce,  5  Mo.  App.  576;  Brecken-  contained  in  the  original  petition,  it 
camp  V.  Rees,  3  Mo.  App.  585,  holding  has  been  held  not  to  be  error  to  per- 
that  an  abandoned  pleading  cannot  be  mit  the  defendant  to  offer  the  original 
read  in  the  same  case  in  which  it  is  petition  in  evidence  as  an  admission  of 
fijed.  But  this  doctrine  no  longer  pre-  the  plaintiff.  Juneau  v.  Stunkle,  40 
Tails  in  this  state.  Kan.  756;  Bunz  v.  Cornelius,  19  Neb. 

New     Tork,  —  New      York,     etc.,  107. 

Transp.  Co.  v,  Hurd,  44  Hun  (N.  Y.)  Patting  In  Evld«noe. — As  to  putting 

17;  Strong  V.  Dwight,  11  Abb.  Pr.  N.  amended   pleadings  in    evidence,  see 

S.  (N.  Y.  Supreme  Ct.)  319;   Fogg  v.  infra^  V.  Reading  Pleadings  to  Jury. 

Edwards,  20  Hun  (N.  Y.)  90;  Smith  Signature  by  Attorney.— where  the 

V,  Pelott  (Supreme  Ct.),  44  N.  Y.  St.  original  pleading  was  signed  and  veri- 

Rep.  242.     See  also  Bearss  v.  Copley,  fied  by  an  attorney,  it  was  held  to  be 

10  N.  Y.  93.  inadmissible  in  evidence  unless  it  were 
South  Carolina. — Hall  v.  Woodward,  clearly   shown   that  the  recitals  con- 

30  S.  Car.  564.  tained  therein  were  inserted  under  the 

Texas.  —  Barrett    v.    Featherstone  personal  direction  of  the  party  making 

(Tex.  1896),  36  S.  W.  Rep.  245,  ajKrm-  the  pleading  or  had  since  received  his 

ing  (Tex.  Civ.  App.  1896)  35  S.  W.  sanction  and  ratification.     Corbett  v. 

Rep.  II.     Compare  Coats  v,  Elliott,  23  Clough  (S.  Dak.  1896),  65  N.  W.  Rep. 

Tex.  606.  1074-     See    supra^   I.   2.   c.   Personal 

Utah. — Brown   v,  Pickard,  4  Utah  Knowledge  of  Party  Necessary. 

292;  Kilpatrick-Koch  Dry-Goods  Co.  2.  Holland  v.  Rogers,  33  Ark.  251; 

V.  Box  (Utah  1896),  45  Pac.  Rep.  629.  Ponce  v.  McElvy,  51  Cal.  222;  Wheeler 

In  Folger  v.  Boyinton,  67  Wis.  447,  v.  West,  71  Cal.  126;  Mecham  v.  Mc- 

it  was  held  that  after  a  pleading  has  Kay,  37  (ial.  154;  Johnson  v.  Powers, 

been  amended  the  original  pleading  65  Cal.  179;  Stern  v,  Loewenthal,  77 

cannot  be  used  or  referred  toon  the  Cal.  340;  Osment  7\  McElrath,  68  Cal. 

trial  as  proof  of  any  fact  unless  it  has  466. 

been  introduced  in  evidence.  But  see  Coward  v,  Clanton,  79  Cal. 

In  Hall  V.  Woodward,  30  S.  Car.  564,  23,  wherein  the  court,  without  any  rof- 
thc  court  said :  "  This  original  answer  erence  to  the  preceding  cases,  held 
was  competent  evidence,  just  as  a  letter  that  a  pleading  in  a  prior  action  be- 
er any  other  writing  signed  by  the  de-  tween  the  same  parties,  although  su- 
fendant  would  have  been,  but  it  was  persedcd  by  an  amendment,  was  ad- 
■ot  conclusive   of    the    facts    therein  mi.ssible  in  evidence  in  a  subsequent 
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Independent  Facts. — An  original  pleading,  although  superseded, 
may,  in  California^  be  introduced  in  evidence  to  support  some 
independent  fact  connected  with  the  case.* 

b.  By  Withdrawal. — A  pleading  which  contains  the  state- 
ments and  admissions  of  a  party,  and  which  has  been  withdrawn, 
is,  according  to  the  weight  of  authority,  competent,  though  not 
conclusive,  evidence  against  him.* 

action  against  the  party  filing  it,  as  an  o£Fer  to  fulfil  a  contract,  were  allowed 

admission  made  by  him.  to  introduce  in  evidence  the  original 

In  Holland  v.  Rogers,  33  Ark.  351,  complaint  containing  such  offer, 
the  court  said:  '''Hie  defendant  had  Mpeaclunent  of  Witaese. — Where  the 
read  as  evidence  the  original  declara-  original  pleading  is  not  offered  as  evi- 
tion  for  this  purpose.  It  was  certainly  dence  of  any  fact  other  than  the  fact 
allowable  to  the  plaintiff  to  show  that  that  the  party  made  the  statements 
the  declaration  was  afterwards  amend-  contained  therein,  such  pleading,  so 
ed.  It  could  no  longer  be  used  as  evi-  far  as  it  is  contradictory  of  or  incon- 
dence  in  its  original  state,  to  bind  the  sistent  with  his  statements  as  witness, 
plaintiff,  or  the  whole  benefit  of  the  Is  admissible  in  evidence  for  the  pur- 
amendment  would  be  lost.  The  court  pose  of  impeaching  him.  Johnson  t^. 
allows  or  disallows  amendments  to  Powers,  65  Cal.  179. 
pleadings  in  its  discretion,  but,  after  S.  Raridan  v.  Central  Iowa  R.  Co., 
allowance,  the  pleadings  stand  as  69  Iowa  527 ;  Lindner  v.  St.  Paul  F.  & 
amended,  in  place  of,  or  supplemental  M.  Ins.  Co.  (Wis.  1896),  67  N.  W. 
to,  those  originally  filed,  and  must  be  Rep.  1125;  Baltimore,  etc.,  R.  Co.  v. 
considered  altogether.  The  object  of  Evarts,  112  Ind.  533;  Boots  v.  Canine, 
amending  is  to  correct  mistaken,  im-  94  Ind.  408;  Daub  v.  Englebach,  109 
provident,    or  Imperfect    allegations,  111.  267. 

and  to  allow  the  pleader  to  stand  on  Mati«r  Btrlokea  Out. — Although  cer- 

grounds  better  considered."  tain  matter  in  a  pleading  has,  on  mo- 

In  Mecham  v,  McKay,  37  Cal.  154,  tlon  of  the  adverse  party,  been  stricken 
the  court  said :  '*  The  original  answers  out,  an  admission  contained  in  such 
were  offered  in  evidenceliy  the  plain-  matter  is  not  thereby  annulled.  Peck- 
tiff  as  an  admission  by  the  defendants  ham  Iron  Co.  v.  Harper,  41  Ohio  St. 
of  their  possession  and  occupation  of  100.  Admissionsby  an  ofiicerof  court, 
the  room  in  contest.  Whilst  it  is  true  in  an  answer  to  a  rule  against  him  for 
that  pleadings  in  a  cause  containing  money  collected,  may  be  considered  as 
admissions  of  facts  dispense  with  the  evidence  of  facts  necessary  to  establish 
necessity  of  proving  the  facts  admitted,  his  liability,  notwithstanding  the  court, 
the  rule  applies  only  to  the  subsisting  in  its  order  making  the  rule  absolute, 
pleadings  on  which  the  cause  is  tried,  may  improperly  go  further  and  order 
and  not  to  defunct  pleadings,  for  which  the  answer  to  be  stricken.  The  order 
other  and  amended  pleadings  have  to  strike  is  irregular,  and  may  be 
been  substituted.  It  has  doubtless  treated  as  surplusage.  Fite  t/.  Black, 
often  happened   that  a  pleading  con-  92  Ga.  363. 

tains  admissions  made  under  a  misap-  In  ^Texaft,  where  pleas  sworn  to  by 

prehension  of  the  facts.    In  such  cases,  one  of  the  defendants,   denying  the 

if  the  party  amends  his  pleading,  stat-  execution  of  a  note,  and  setting  up  a 

ing  the  facts  differently,  he  would  reap  failure  of   consideration,   were  with- 

no  benefit  from  his  amendment  if  the  drawn,  it  was  held  that  they  could  not 

adverse  party  were  at  liberty  to  use  be   given   in  evidence.  ,    Sweetzer  v, 

the  first  pleading  as  an  admission  to  Clanin,  74  Tex.  667. 

overthrow  the  amended  pleading.     It  Speclllcatlon  of  Beftaise. — Where    a 

cannot  be  a  sound   rule  of  evidence  defendant  withdrew  his  specification  of 

which  works  such  results  and  practi-  defense  and  went  to  trial  on  the  general 

cally  puts  it  out  of  the  power  of  a  party  issue  alone,  it  was  held   that  neither 

to  avoid  the  effect  of  a  mistake  in  the  the  fact  of  his  having  filed  and  with- 

original  pleading."  drawn  the  specification,  nor  the  aver- 

1.  Pfister    V,   Wade,    69    Cal.    133,  ments  contained  in  it,  can  be  given  in 

wherein  the  plaintiffs,  to  show  tlieir  evidence,  or  taken  into  consideration 
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4.  Aniwer  under  Code. — The  answer  in  code  pleading,  unlike 
the  answer  in  chancery,  cannot  be  given  in  evidence  for  the 
defendant;^  but  an  admission  in  an  answer  of  a  fact  stated  in 
the  complaint  is,  like  an  admission  in  any  other  pleadings  con- 
clusive evidence  against  him.* 

n.  Pleabihgb  nr  EaviTY  as  Etibekcb — 1.  Bill— d^.  In  Gen- 
eral.— According  to  the  early  English  decisions,  the  bill  in 
equity  was  entitled  to  considerable  weight  as  evidence  against 
the  complainant  where  proceedings  were  had  upon  it.^  The 
later  cases,  however,  have,  to  a  considerable  extent,  repudiated 
that  doctrine,  holding  that  the  bill,  its  allegations  being  taken 
as  mere  suggestions  of  counsel,  cannot  be  admitted  as  evidence 
against  the  complainant  in  another  suit,^  further  than  to  show 

by  the  jurj  for  any  purpose.     Bald-  chaticerj,  with  all  the  proceedings  and 

win  V.  Gregg,  13  Met.  (Mass.)  253.  decree  thereon,  could  not  be  read  in 

1.  Blankman  v,  Vallejo,  15  Cal.  639;  evidence  in  an  action  between  different 
Ames  V,  Hurlbut,  17  How.  Pr.  (N.  Y.  parties  from  those  named  in  the  pro- 
Supreme  Ct.)    185;    Stilwell  V.  Car-  ceedings. 

penter,  62  N.  Y.  639;  SUak  v,  Sigel-  BUlFUedbyWUii.— In  Stetson  t;.  Gold - 

kow,  I J  Wis.  234.     See  also  Voris  v,  smith,  30  Ala.  602,  it  was  held  that  a 

McCredy,   16  How.  Pr.   (N.    Y.    Su-  bill  in  chancery,  filed  by  the  wife  with 

preme  Ct.)  S7.  the  knowledge  of  the  husband,  against 

2.  Blankman  v.  Vallejo,  15  Cal.  639.  him  and  his  attachment  creditor,  as- 
t.  Buller's  Nisi  Prius,  p.  235,  states  serting  an  interest  in  a  stock  of  goods 

the  doctrine  as  follows:  ''The  bill  in  which  had  been  attached  as  the  prop- 
chancery  is  evidence  against  the  com-  erty  of  the  husband,  was  not  admissi- 
pUinant,  for  the  allegations  of  every  ble  evidence  against  the  husband  in  a 
man's  bill  shall  be  supposed  true ;  nor  suit  subsequently  instituted  against  the 
shall  it  be  supposed  to  be  preferred  by  a  attaching  creditor  to  recover  damages 
counsel  or  solicitor  without  the  party's  for  the  wrongful  and  malicious  suing 
privity,  and  therefore  it  amounts  to  out  of  the  attachment. 
the  confession  and  admission  of  the  Oeorgla  Biil«. — Under  the  system  of 
truth  of  any  fact,  and  if  the  counsel  pleading  prevailing  in  Georgia  it  is 
have  mingled  in  it  any  fact  that  is  not  held  that  the  positive  and  unqualified 
true,  the  party  may  have  his  action ;  charges  of  material  facts  contained  in 
but  in  order  to  make  the  bill  evidence  a  bill  in  equity  praying  for  relief  and 
against  the  complainant,  there  must  be  waiving  discovery,  though  the  bill  be 
proceedings  upon  it;  for  if  there  were  signed  by  counsel  only,  and  not  sworn 
DO  proceedings  upon  it,  it  should  to  by  the  complainants,  are  not  mere 
nther  be  supposed  to  be  filed  by  a  suggestions  of  counsel,  but  are  imput- 
•tranger  to  bar  the  party  of  his  evi-  able  to  the  complainants  as  declara- 
dence."  Citing  Snow  r.  Phillips,  i  tions  made  by  them,  and  in  other  suits 
Sid.  220.  to  which  they  are  parties  may  be  given 

4.  AdamsT/.  M'Millan,7Port.  (Ala.)  in  evidence  as  their  admissions.     La- 

73;  McRea  v.  Columbus  Ins.  Bank,  16  mar  v,  Pearre,  90  Ga.  377.     See  also 

Ala.  755;  Callan  V.  McDaniel,  72  Ala.  Robinson    v.   Woodmansee,    80    Ga. 

96;  Cooiey  XK  State,  55  Ala.  162;  Rees  349. 

V.  Lawless,  4  Litt.  (Ky.)  218;  Rankin  BUI  by  AsiSgnor — Mala  Fide  Confession 

V.  Mairwen,2  A.  K.  Marsh.  (Ky.)48a;  of  Judgment.— Where  a  bill  in  equity 

Vanneman  v.  Swedesboro  Loan,  etc.,  was  filed   by  an  assignor  in  another 

Assoc.,  42  N.  J.  Eq.  263;   Doe  v.  Sy*  proceeding,   alleging  that  judgments 

bourn,  7  T.  R.  2 ;  Boileau  v,  Rutlin,  a  confessed  by  him  and  his  partner  were 

Exch.  665;    Ferrers  v,  Shirley,  Fits,  confessed  without  consideration,  and 

19$;  Kilbee  V.  Sneyd,  2  Moll.  208.   See  for  the  purpose  of  hindering  and  de- 

also  Page  V.Page,  15  Pick.  (Mass.)  368.  laying  creditors,  it  was  held  that  such 

In  Dorsey  v,  Gassaway,  2  Har.  &  J.  bill  was    admissible    in    evidence  as 

(Md.)  402,  it  was  held  that  a  bill  in  declarations  of  the  assignor.     Kline  x>. 
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that  such  bill  did  exist,  and  that  certain  facts  were  in  issue 
between  the  parties.* 

b.  Sworn  or  Signed  Bill. — Where  the  allegations  of  the 
bill  in  equity  are  made  under  oath,*  or  the  bill  is  signed  by 
the  complainant,  such  bill  may  be  used  against  him  as  evidence 
of  the  facts  therein  contained.^ 

Pedigree. — The  rule  is  also  relaxed  in  cases  of  pedigree,  to  the 
extent  of  allowing  the  bill  to  be  given  in  evidence  against  the 
complainant  where  the  party  offering  it  claims  or  derives  title, 
in  some  manner,  under  the  plaintiff  or  defendant  in  the  chancery 
suit.* 

2.  Answer. — The  answer  in  equity  as  evidence  is  fully  treated 
of  in  the  article  ANSWER  IN  EQUITY  PLEADING,  vol.  i,  p.  910. 

Huntingdon    First    Nat.    Bank    (Pa.  ciple.      McLemore    v,    Nuckolls,    37 

1888),  15  Atl.  Rep.  433.  Ala.  662. 

Ayennents  In  BOX  Belatlve  to  BubM-  8.  Buzard  v.  McAnuIty,  77  Tex.  438. 
q^ent  Suit. — Where  an  action  was  tttgnatore  on  Note. — Where  the  issue 
brought  against  a  railway  company  to  to  be  tried  was  whether  a  signature  on 
recover  damages  to  land  by  the  con-  a  note  in  suit  was  that  of  the  de- 
struction of  a  railroad  and  appurte-  fendant,  it  was  held  that  admissions 
nances  over  the  same,  and  the  court  al-  contained  in  a  bill  in  equity  brought 
lowed  the  plaintiff  to  read  in  evidence  by  the  defendant  against  the  present 
,the  bill  in  equity  filed  by  one  of  the  plaintiff  were  competent  evidence,  if 
defendants  to  enjoin  the  prosecution  the  present  defendant  signed  and  made 
of  this  and  another  suit,  it  was  held  oath  to  the  bill,  or  if  it  was  signed  by 
that,  as  the  bill  related  to  the  same  sub-  counsel  authorized  by  him  to  bring 
ject-matter  of  litigation  and  contained  the  bill  for  a  purpose  which  implied 
various  averments  as  to  matters  of  fact  the  admission  of  the  signature  to  the 
involved  in  the  suit  being  tried,  it  was  note.  Brown  v.  Jewett,  120  Mass.  215. 
properly  admitted  in  evidence.  Kan-  4.  In  Owens  v,  Dawson,  i  Watts 
kakee,  etc.,R.  Co. -y.  Horan,  131  111.  290.  (Pa.)  149,  the  court  said:  "The  law 

Amended  Bill  as  Eyldence  against  Orlg-  seems  to  be  now  settled  that  a  bill  in 

Inal. — When  a  bill  in  chancery  is  of-  chancery  cannot  be  given  in  evidence 

fered  in  evidence,  in  another  suit,  as  as  an  admission  of  facts  against  the 

an  admission  of  the  complainant,  it  is  complainant    himself,   except    in  the 

held  to  be  governed  by  the  same  rules  case  of  pedigree,  and  not  even  then 

that  apply  to  all  other  admissions,  and  except  as  a  party  who  claims  or  derives 

consequently  the  plaintiff  cannot  use  title  in  some  manner  under  the  plain- 

his  amended  bill  as  rebutting  evidence  tiff  or  defendant  in  the  chancery  suit." 

against  the  original.     Pearsall  v,  Mc-  Knglliili  AdJudlcatioiifl. — In  Taylor  v. 

Cartney,  28  Ala.  no.     See  also  supra^  Cole,  7  T.  R.  3,  note  «,  it  was  held  that 

I.  3.  Pleadings  Superseded.  a  bill  in  chancery  by  an  ancestor  was 

1.  Adamsv.  M'Millan,  7  Port.  (Ala.)  evidence  to  prove  a  family  pedigpree 
73 ;  Doe  V,  Sybourn,  7  T.  R.  2 ;  Boileau  stated  therein,  in  the  same  manner  as 
V.  Rutlin,  2  Exch.  665.  See  also  an  inscription  on  a  tombstone  or  an 
Trimlestown  v.  Kemmis,  9CI.&  F.  749.  entry  in  a  Bible.     But  it  was  resolved 

2.  Durden  v,  Cleveland,  4  Ala.  225 ;  by  tne  judges  in  the  Banbury  Peerage 
McLemore  v.  Nuckolls,  37  Ala.  662 ;  Case,  2  Selwyn's  N.  P.  765,  on  a  ques- 
McRea  v.  Columbus  Ins.  Bank,  16  tion  put  to  them  by  the  House  of  Lords, 
Ala.  755 ;  Callan  i;.  McDaniel,  72  Ala.  that  a  bill  in  equity  could  not  be  re- 
96;  Stump?/.  Henry, 6 Md.  201 ;  Brown  ceived  in  the  courts  of  common  law, 
V.  Tewett,  120  Mass.  215 ;  Hall  v.  on  the  trial  of  an  ejectment  against  a 
Guthrie,  10  Mo.  621 .  See  also  Elliott  party  not  claiming  or  deriving  title  in 
V,  Hayden,  104  Mass.  180.  any  manner  under  the  plaintiff  or  de- 
Feme  Coyext. — ^The  fact  that  the  com-  fendant  in  the  chancery  suit,  either  as 

plainant  was  2ifeme  covert^  suing  by    evidence  of  the  facts  therein  deposed, 
her  next  friend,  does  not  vary  the  prin-    or  as  declarations  respecting  pedigree. 
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m.  Flbaddicni  nr  CsiimrAL  Acnon  as  Syxdevce— 1.  Indiotment 
or  Complaint — OtiMnlly. — ^While  an  indictment  or  complaint  cannot 
be  considered  as  evidence  against  the  accused  in  a  subsequent 
proceeding,  of  the  facts  alleged  therein,*  it  may  be  introduced 
to  establish  facts  which  are  independent  of  the  issue.^ 

MmlieloQi  FrM60ntloiL — In  an  action  for  malicious  prosecution  the 
plaintiff  may  read  in  evidence  the  indictment  which  it  is  alleged 
the  defendant  had  procured  against  him.' 

Ftojnry. — ^Where  an  action  for  damages  is  brought  for  causing 
the  plaintiff  to  be  indicted  for  perjury,  it  is  held  that  the  original 
indictment  may  be  given  in  evidence  unless  it  appears  that  the 
final  record  has  been  completed.^ 

fUie  imprifomttflBt — In  an  action  for  false  imprisonment,  the 
warrant  of  arrest  and  the  complaint  on  which  it  was  issued  are 

1.  Shaw  V,  Macon,  ai  Ga.  380,  hold-  panj  had  employed  counsel  to  prose- 
ing  that  a  presentment  which  has  not  cute  the  principal  under  it,  to  identify 
been  carried  into  judgment  is  not  ad-  the  bills  and  notes  therein  described 
missible  against  the  partj  presented,  as  the  subject-matter  to  which  the  im- 
as  evidence  to  show  him  guiltj  of  the  plied  admission  of  the  company  re- 
matter  charged  in  the  presentment.  lated,  and  that  an  indictment  for  the 

Fonnar  Indletmeiit  for  Same  Offenae. —  forgery  of  another  surety's  name  to 
Records  of  former  indictments  against  the  bond,  prepared  in  like  manner,  was 
a  prisoner  for  the  same  offense,  which  admissible  for  a  similar  purpose.  Fire- 
have  been  dismissed  by  nolle  prosequi  men's  Ins.  Co.  v.  McMillan,  29  Ala.  147. 
or  suspended  by  the  finding  of  a  sub-  To  Oontradlot  Complaiiiaiit. — ^A  certi- 
sequent  indictment,  are  not  admissi-  fied  copy  of  a  complaint  from  the  rec- 
ble  evidence  against  him.  Fanning  v.  ord  of  proceedings  in  a  police  court 
State,  14  Mo.  386.  is  held  to  be  competent  for  the  pur- 

2.  To  Show  KaUoo  In  Bomleldo. — On  pose  of  contradicting  the  testimony  of 
a  trial  for  murder,  the  fact  that  the  the  complainant  at  the  trial  before  the 
deceased  had  instituted  a  prosecution  jury  in  material  matters ;  but  it  is  not 
against  the  accused  for  the  offense  of  competent,  if  time  does  not  enter  into 
adultery  and  fornication,  alleged  to  the  nature  of  the  offense  charged,  for 
have  been  committed  with  the  unmar-  the  purpose  of  showing  that  the  time 
ried  daughter  of  the  former,  in  conse-  of  committing  it,  as  therein  alleged, 
quence  of  which  the  accused  bore  ill  was  different  from  that  now  testified 
will  against  the  deceased,  was  held  to  to  by  him.  Com.  v,  Goddard,  2  Allen 
be  relevant  as  tending  to  show  a  motive  (Mass.)  148. 

for  the  homicide  on  the  part  of  the  ac-  8.  Winemiller  v.  Thrash,  125  Ind. 
cused ;  and  the  warrant  charging  him  353 ;  Cooney  f .  Chase,  81  Mich.  203. 
with  the  misdemeanor,  and  the  bond  4.  Watts  v,  Clegg,  48  Ala.  561. 
given  by  himself  and  others  conditioned  Ctomplalnt  In  Action  wbero  Fm^Jiut 
for  his  appearance  to  answer  *<  said  was  Committed. — In  Higgenbotham  v, 
charge,"  were  properly  admitted  in  State,  24  Tex.  App.  505,  it  was  held  to 
evidence.  Butler  v.  State,  91  Ga.  161,  be  no  error  to  permit  the  state,  in  a 
citing  Kelly  v.  State,  49  Ga.  12.  trial  for  perjury,  to  read  in  evidence 
To  Idontti^  Papen  Deiorlbod  In  Indict-  the  complaint  filed  in  the  cause  upon 
mant. — In  debt  on  a  penal  bond  against  the  trial  of  which  the  perjury  was  al- 
the  surety  of  the  secretary  of  an  in-  leged  to  have  been  committed,  inas- 
corporated  company,  to  recover  the  much  as  such  evidence  was  competent 
amount  of  his  principal's  embezzle-  to  prove  that  the  alleged  false  state- 
ment, it  was  held  that  an  indictment  ments  were  made  in  a  judicial  pro- 
against  the  principal  for  the  embezzle-  ceeding  and  before  the  court  alleged 
ment,  drawn  up  bv  the  attorney  of  the  in  the  indictment;  but  having  admit- 
company  and  at  its  instance,  was  ad-  ted  such  evidence  the  trial  court,  in  its 
missible  as  evidence  for  the  defendant,  charge,  should  have  limited  its  effect 
ip  connection  with  proof  that  the  com-  to  such  purpose  only. 
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admissible  in  evidence  against  the  defendant.^ 

2.  Plea. — A  plea  of  guilty  in  a  criminal  charge  may  be  given 
in  evidence  against  a  party ;  but  it  is  not  to  be  considered  as 
conclusive  proof  of  the  commission  of  the  offense  charged.* 

Invalid  Plea  in  Bar. — Where  a  plea  in  bar,  drawn  by  the  defendant's 
attorney,  to  an  indictment,  is  filed  in  the  case  and  rejected  as 
invalid  by  the  court,  it  cannot  be  given  in  evidence  against  the 
defendant  on  the  trial  upon  his  plea  of  not  guUty.* 

IT.  PLBADnrOfl  IN  ADKIBALTT  as  EVIBBBCB—LibeL— Ordinarily 
a  libel  in  admiralty,  filed  by  a  party  in  another  suitj  cannot 
be  given  in  evidence  against  him  as  his  confession.*  Where, 
however,  suit  is  brought  by  one  as  trustee,  and  recovery 
is  had,  the  whole  record  may  be  introduced  to  show  such 
recovery.* 

Answer. — ^The  answer  in  admiralty  is  admissible  in  evidence 
against  the  party  making  it.® 

V.  Seabibo  Puadinqs  to  Jxtby. — The  pleadings  In  a  case  which 
make  up  the  issue  to  be  tried  are  before  the  court  and  jury  for 
all  legitimate  purposes,  and  it  is  unnecessary,  in  order  that  a 
party  may  avail  himself  of  the  allegations  contained  therein,  that 
they  be  formally  read  in  evidence.     It  is  not  error,  however,  for 

1.  In  an  action  for  false  imprison-  were,  in  substance  and  meaning,  though 

ment  against  three  defendants,  one  of  not  literally,  set  forth  as  the  basis  of 

whom  had  procured  the   issuance  by  the  criminal   charge.     Wischstadt  v. 

one  of  the  others,  who  was  a  justice  of  Wischstadt,  47  Minn.  358. 

the  peace,  of  a  warrant,  by  virtue  of  Oliaaffe  ef  fie*.  —  Where  a  plea  of 

which  the  third,  who  was  a  constable,  guilty  had  been  withdrawn  by  permis- 

had  arrested  and  imprisoned  the  plain-  sion  of  the  court,  and  a  plea  of  not 

tiff,    it    was    held    that    the    warrant  guilty  substituted  as  provided  by  the 

and   the  complaint  on  which   it  was  statute,  it  was  held   that  the  plea  of 

issued     were    properly    admitted    in  guilty  becameyWuc/r/j  o^cto,  and  could 

evidence.     Forbes   v.  Hicks,  27  Neb.  not  be  proved  upon  the  trial  as  an  ad- 

III.  mission  or  confession  of  the  defendant. 

t.  Jones  V,  Cooper  (Iowa  1896),  65  People  i/.  Ryan,  83  Cal.  617. 

N.  W.  Rep.   1000;    Clark  v.  Irvin,  9  B.  Com.  T%Lannan,  13  AJlen  (Mass.) 

Ohio  131.  563. 

Auavlt  and  Battery. — In  the  trial  of  4.  Church  v,  Shelton,  2  Curt.  (U. 

a  civil  action  to  recover  damages  for  6.)  271. 

an  assault  and  battery,  it  was  held  com-.  S.  Church  v,  Shelton,  2  Curt.  (U. 

petent  for  the  plaintiff  to  introduce  in  S.)  271. 

his  own  behalf  the  record  of  a  com-  6.  Rambler  i\  Choat,  i  Cranch  (C. 

plaint  made  before  a  justice   of  the  C.)  167;  Hutson  v.  Jordan,  Ware  (U. 

peace  for  the  same  offense,  with  the  S.)  393.     See  also  Evans  v,  Kvans,  2 

previous  proceeding  had  thereon,  as  Cranch  (C.  C.)  240. 

evidence  to  show  that  the  defendant  Aaawtr  to  IntanQfatoxlet. — ^The  an- 

then  pleaded  guilty  to  the  same  charge,  swer  of  the  respondent  upon  oath  in 

Green  v.  Bedell,  48  N.  H.  546 ;  Corwin  reply  to  interrogatories  does  not,  in  the 

V,  Walton,  18  Mo.  71.  admiralty,  constitute  positive  evidence 

Aotlitt  fbr  Blander. — In  an  action  for  in  his  own  favor.     Its  true  effect  is 

slander,  in  order  to  prove  the  uttering  either  to  furnish  evidence  for  the  other 

of  the  words,  it  was  held  that  the  plain-  party,  or,  in  a  case  doubtful  in  point  of 

tiff  might  prove  the  defendant's  plea  of  proof,  to  turn  the  case  in  favor  of  the 

guilty  in  a  criminal  proceeding  on  a  respondent.  Cushman  v.  Ryan,  i  Story 

warrant  in  which  the  slanderous  words  (U.  S.)  91. 
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the  court  to  permit  counsel,  in  addressing  the  jury,  to  read  the 
pleadings  or  a  portion  of  them,  although  not  put  in  evidence, 
and  by  proper  comments  explain  and  point  out  the  facts  in 

issue.*      But  pleadings  cannot  be  considered  by  the  jury  as 

1.  California, — Garfield  v.  Knights'  in  an  adverse  pleading  admit  of  no 

Ferry,    etc.,  Water  Co.,   14  Cal.  35;  controversy  and  require  no  proof." 

Knight  T'.  Russ,  77  Cal.  410.  Judge  Thompson,   in  his  work  on 

Illinois. — Boeker    v,    Hess,  34  111,  Trials,  §  260,  says,  as  to  the  propnety 

App.  332.  of  reading  pleadings  to  the  jury :   **  It 

Indiana. — Monticello  v.  Grant,  104  should  be  kept  in  mind  that  matters  con- 

Ind.  168 ;  Colter  v,  Calloway,  68  Ind,  cerning  the  pleadings  are  ordinarily 

219;   Boots  V.   Canine,  94  Ind.  408;  addressed  to  the  judge,  whose  duty  it  is 

New  Albany,  etc.,  Plank  Road  Co.  v,  to  state  the  issues  to  the  jury  when  he 

Stallcup,  62  Ind.  345.  comes  to  deliver  to  them  his  instruc- 

New   Tork. — Jennings  v.  Asten,  5  tions,  and  that  comments  on  the  plead- 

Duer  (N.  Y.)  695;   Claflin  v.  N.  Y.  ings  to  the  jury  are  in  general  out  of 

Standard  Watch  Co.  (City  Ct.),  23  N.  place,  and  sometimes  unprofessional." 

Y.Supp.  324;  Whiter;.  Smith,  46  N.Y.  In  Texas  it  is  held  that  neither  the 

418;  Rower.  Comley,  2  Civ.  Pro.  Rep.  filing  of  the  petition,  the  reading  of 

(N.  Y.  C.  PI.)  424;  Tisdale  f.  Dela-  the  same  to  the  court,  nor  he  fact  that 

ware,  etc.,  Canal  Co.,  116  N.  Y.  416;  it  is  a  matter  of  record  in  the  court, 

Huston  V.  Gilbert,   113  N.  Y.  622,  40  will  authorize  the  jury  to  consider  the 

Hun  (N.  Y.)  638;  Holmes  v.  Jones,  petition,  or  any  allegation  therein  con- 

121  N.  Y.  461 ;    Willis  v»  Forrest,  2  tained,  or  indorsement  thereon,  as  in 

Duer  (N.  Y.)  310.  evidence  before  them,  unless  the  same 

North  Carolina. — Smith  v.  Smith,  has  been   submitted   to  them  as  evi- 

106  N,  Car.  498.  dence.     Cotton  v.  Jones,   37  Tex.  34. 

South  Dakota, — ^Searls  v,  Knapp,  •  5  See  also  Smith  v.  Wilson  (Tex.  Civ. 

S.  Dak.  325.  App.  1892),  20  S.  W.  Rep.  11 19. 

Wisconsin. — Leavitt  v.   Cutler,    37  In  MasBachiiBettB,  where  the  statute 
Wis.  46.  (Pub.  Stat.,  c.  167,  ^  75)  expressly  ex- 
See  also  Secrist  v.  Petty,   109  111.  eludes  the  use  of  pleadings    as  evi- 
188;  Mc Kinney  v.  Hartman,  4  Iowa  dence,  the  pleadings  cannot  be  read  to 
154.  the  jury  and  commented  on  by  coun- 

The  subject  of  reading  pleadings  to  sel.      Walcott    v.  Kimball,  13  Allen 

the  jury    is  thus    ably  discussed  by  (Mass.)  460.  And  the  plaintiff's  counsel 

Vann,  J.,  in  the  case  of  Tisdale  V.Del-  is  not  entitled,  in  his  closing  argu- 

aware,  etc.,  Canal  Co.,  116  N.  Y.416:  ment,  to  comment  upon  the  filing  by 

"  The  object  of  pleadings  is  to  define  the  defendant  of  an  amended  answer 

the  issue  between  the  parties,  and  when  during  the  trial,  and  to  contend  that, 

an  issue  of  fact  is  tried   before  a  jury  by  comparison  of  the  amended  answer 

they  cannot  appreciate  the  evidence,  with  the  original  answer,  a  simulated 

as  it  is  given,  unless  they  know  the  defense  is  shown.    Taft  v,  Fiske,  140 

nature  of    the   issues  to    be  decided.  Mass.  250. 

Hence  it  is  customary  and  proper  for  Amended  neadlngs.  —  Where  plead- 

counsel,  in  opening,  to  tell  the  jury  ings  have  been   amended,   it  is  held 

what  the  i.ssues  are,  as  well  as  what  they  that  admissions  in  the  original  plead - 

expect  to  prove.     In  some  states  the  ings  will  be  considered  by  the  court 

case  is  ordinarily  opened  by  reading  without  formally  reading  them  in  evi- 

the  pleadings,     i  Thompson  on  Trials,  dence.    Smith  v.  Pelott  (Supreme  Ct.) , 

i  2^.    The  pleadings  are  before  the  18  N.  Y.  Supp.  301. 

court,  not  as  evidence,  but  to  point  out  But  see  Folger  v.  Boyinton,  67  Wis. 

the  object  to  which  evidence  is  to  be  447,  holding  3iat  the  original  plead- 

directed.    While  a  party    sometimes  ings  cannot  be  used  or  referred  to  on 

formally  reads  in  evidence  the  plead-  the  trial  as  proof  of  any  fact  unless 

ing  of  his  adversary,   or    some    part  they  have  been  introduced  in  evidence, 

thereof  containing  a  distinct  and  un-  And  in  Riley  v.  Iowa  Falls,  83  Iowa 

conditional  admission,   no    legal  ad-  761,  it  was  held  that  the  court  may  di- 

vantage  is  gained  thereby,  as  the  ad-  rect  counsel  to  refrain  from  discussing 

missions,  properly  so  called*  contained  a  pleading  which  has  been  withdrawn. 
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evidence   in  favor  of   the   pleader  to  prove  facts  required  to 
establish  his  case.^ 

XrroloTuit  IniMt. — ^Where  the  issues  raised  upon  the  pleadings 
are  irrelevant  and  immaterial,  the  court  may  withhold  from  the 
jury  the  pleadings  in  which  they  are  contained.* 

1.  Quinn  v.  Neeson  (Buffalo  Super.  2.  Willis  v.  Forrest,  2  Duer  (M. 
Ct.),  48  N.  Y.  St  Rep.  570.  Y.)  31a 
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EXAMINATION  IN  CRIMINAL  PROCEDURE 

See  article  PRELIMINARY  EXAMINATION. 


EXAMINATION  OF  PARTIES 
BEFORE  TRIAL. 

By  Johk  Lbhmav. 

L  VATUEE  07  THE  PBOCEEDIVe,  36. 

IL  HATXTBE  07  THE  BiGHT,  38. 

1.  In  General t  38. 

2.  Absolute  or  Resting  in  Discretion^  39, 

m.  The  Appucatiov  ahd  the  Okahtiho  ob  RETiraAL  Thebeof,  41. 

1.  Necessity  for  Application,  41. 

2.  Time  for  Making  Application,  42. 

3.  In  What  Court,  42. 

4.  Sufficiency  of  Application — When  Order  Granted^  43. 

a.  Bona  Fide  and  Meritorious,  43. 

b.  To  F^anu  Pleading,  44. 

e*  For  Discovery  of  Evidence,  46. 

(i)  Necessity  for  the  Examination^  46. 

(2)  As  to  Examination  at  the  THal^  48. 

5.  Criminating  Testimony,  49. 

6.  Against  Nonresidents,  50. 

7.  The  Affidavit,  51. 

a»   Who  may  Make f  ^l, 

b.  Form  and  Sufficiency,  51. 

(1)  Information  and  Belief ,  51, 

(2J  Cause  of  Action  or  Defense,  52. 

(3)  Action  '* About  to  be  Brought,**  53. 

(4)  Names  and  Residences  of  Forties,  53. 

(5)  TYust  Relation  Existing,  53. 

A   When  Facts  in  Affidavit  Admitted,  53. 

8.  ^ect  of  Denial  of  Facts  or  Knowledge,  53. 

I7>  Tee  Szamihatiov,  54. 

1.  Before  Whom,  54. 

2.  Extent  of  Examination,  54. 

a.  Confined  to  Applicants  Pleading,  54* 

k*  Tb  Ascertain  Cause  of  Action  or  Defense,  55. 

€•  JV'oduction  of  Books  and  Papers,  57. 

SThe  Right,  57. 
How  Enforced,  58. 
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d.  Parties  to  the  Examination^  58. 
(i)  In  General^  58. 

(2)  Corporations,  58. 

(3)  Suit  for  Another's  Benefit,  59. 

(4)  Party  in  Interest,  59. 

(5)  Party  in  Default,  59. 

^.  Limitation  of  Examination,  60. 
f  Second  Examination,  60. 
g.  Scope  of  Answers,  61. 

T.  Effect  of  Failube  to  Apfeab  ob  AmwEB,  6i. 

1.  In  General,  61. 

2.  Protection  to  Party,  62. 

3.  Remedies  Proinded,  63. 

4.  Extension  of  Time,  64. 

5.  Notice  of  Examination,  6$, 

TL  Pbooeedings  at  the  Teial,  66. 

1.  Introduction  of  the  Examination,  66. 

2.  Effect  of  Death,  67. 

3.  Examination  in  Another  Suit,  67. 

4.  Examined  Party  as  a  Witness,  6^, 

VIL  Appeal,  67. 

1.  Review  of  Order  Granting  Examination  or  Vacating  Such  Order, 

67. 

2.  Other  Orders  Touching  the  Subject,  68. 

3.  Objections  Not  Raised  Below,  69. 

CROSS-REFERENCES. 

As  to  the  Examination  of  Witnesses  Generally  before  Trial,  see  article  DEPO- 
SITIONS, vol.  6,  p.  471,  and  cross-references  thereunder. 

Effect  of  Statutes  for  the  Examination  of  Parties  before  Trial  upon  the 
Right  of  Discovery  by  Bill  in  Equity,  see  article  DISCO  VER  V, 
PRODUCTION,  AND  INSPECTION,  vol.  6,  p.  728. 

Examination  in  Garnishment  lyoceedings,  see  article  GARNISHMENT. 

L  Hatube  of  the  PBOCEEDnre. — The  examination  of  parties 
before  trial  is  strictly  a  statutory  proceeding,*  instituted  as  a 
substitute  for  the  bill  of  discovery  in  chancery,*  either  where  the 

1.  Witcher  v.  Tribune  Assoc.,  59  N.        Massachusetts, — Baker  v.  Carpenter, 
Y.  Super.  Ct«  224,  20  Civ.  Pro.  Rep.     127  Mass.  227. 

(N.  Y.)  283;  Stuart  v.  Allen,  45  Wis.        North  Carolina.— CoSLtes  v,  Wilkes, 

160;  Poindexter  f.  Davis,  6  Gratt.  (Va.)  92  N.  Car.  376;  Hudson  v.  Jordan,  108 

490.  N.  Car.  10;  Vann  v.  Lawrence,  iii  N. 

2.  Alabama, — Huggins  v.  Carter,  7  Car.  34;  Helms  v.  Green,  105  N.  Car. 
Ala.  631 ;  Saltmarsh  v.  Bower,  22  Ala.  251. 

231.  New  Tork. — Valentine  v,  Harbeck, 

Florida, — Jacksonville,  etc.,  R.  Co.  22  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 

7^  Peninsular  Land,  etc.,  Co.,  27  Fla.  448;   McVickar  v,  Greenleaf,  4  Robt. 

157.  (N.  Y.)  658;  Goldberg  v,  Roberts,  12 

Georgia, — Brown  v*  Mercer,  82  Ga.  Daly  (N.  Y.)  339;   Greer  v.  Allen,  15 

551.  Hun  (N.  Y.)  434;   Phoenix  v,  Dupy, 

/mdiama,^-'M.aaon  v.  Weston,  29  Ind.  53  How.  Pr.  (N,  Y.  C.  PI.)  158;  Shep- 

564.  moes  V,  Bowsson,  52  How.  Pr.  (N.  Y. 
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examination  is  oral  or  upon  interrogatories  filed  in  the  cause  or 
with  the  pleadings.^  The  proceeding  is  therefore  governed  by  the 
particular  statute  creating  it,  and  though  it  is  generally  taken  as 
a  substitute  for  a  bill  of  discovery  it  is  not  always  the  same  pro- 
ceeding to  the  extent  of  being  absolutely  controlled  by  the  rules 
governing  that  proceeding.* 

C.  PI.)  401;  Fraziert;.  Davids,  I  How.  gether  with   the  interrogatories  filed 

Pr.  N.  S.  (N.  Y.  City  Ct)  491 ;  Glenney  therewith,  and  the  answers  of  the  op-. 

V,  Stedwell,  64  N.  V .  120;  Kanter  v,  posite  party  thereto.     Hill  v.  Nisbet, 

Brophy,  i  Civ.  Pro.  Rep.  (N.  Y.  Ma-  100  Ind.  356.     Compare  Weatherby  v, 

rine  Ct.)  83,  note.  Brown,  106  Mass.  338,  holding  that  in 

Virginia. — Poindexter  v,  Davis,  6  an  action  on  an  amended  declaration 

Gratt.  (Va.)  490.  the  plaintiff  may  put  in  evidence  the 

Wisconsin. — Blossom  v.  Ludington,  deposition  of  a  witness  taken,  and  his 

32  Wis.  216;  Whereattv.  Ellis, 65  Wis.  answers  to  interrogatories  filed,  before 

639.  the  amendment. 

1.  Intbe  Federal  Practloe. — In  Ex  p.  2.  Thus,  in  Vann  v.  Lawrence,  iii 

Fisky    113  U.  S.  718,  it  was  held  that  N.  Car.   34,   the  court  approved  the 

parties  could  only  be  examined  as  pro-  cases  of  Coates  v.  Wilkes,  92  N.  Car. 

vided  by  the  acts  of  Congress  regulat-  376,   and   Hudson  v,   Jordan,   108  N. 

ing  the  taking  of  depositions,  and  that  Car.  10,  which  held  that  the  examina- 

the  statutes  in  New  York  as  to  the  ex-  tion  of  a  party  before  trial  was  a  sub- 

amination  of  parties  before  trial  were  stitute  for  the  old  bill  of  discovery; 

of  no  effect  in  the  United  States  courts,  but  qualified  the  statement  by  adding, 

and  the  Act  of  1872,  to  the  effect  that  **  That  is  to  say,  it  serves  the  same  pur- 

tn  all  cases,  etc.,  the  proceedings  shall  pose,  but  it  is  a  substitute  for  the  for- 

conform   as  near  as  may  be    to   the  mer  proceeding  and    not  the   same. 

practice,  etc.,  of  the  state,  does  not  This  is  explicitly  stated  in  section  590." 

stand  in  the  way  of  this  construction.  Citing  Helms  r.  Green,  105  N.  Car. 

Interrogatories  Filed  ivith   Plead-  251. 

. — Following  ^* /.  Fisk,  113  U.  S.  In  Alabama  it  is  held  that  answers 


tng, — 
718,  it 


was  also  held  that  a  plaintiff  in  to    interrogatories    propounded   to  a 

an  action  at  law  could  not  file  interrog-  party  before  trial,  under  the  statute, 

atories  to  be  answered  by  the  defend-  are  governed  by  ttie  same  rules  as  the 

ant.     Tabor  v.   Indianapolis    Journal  answers  to  bills  of  discovery  in  chan- 

Ncw5paperCo.,66Fed.  Rep.  423.    See  eery  in  relation  to  the  nature  of  the 

cases  in  preceding  note.  discovery  sought,  and  the  effect  of  the 

Time    of  FlUng    InterrogatozieB. — In  answers   as    evidence.     Saltmarsh    v, 

Indiana  the  provision  of  the  code  for  Bower,  22  Ala.  231. 

the  filing  of  interrogatories  to  be  an-  In  Wisconsin  it  is  held  that  the  ob- 

gwered  by  an  adversary  is  not  intended  ject  of  section  4096,  Rev.  Stat.  Wis.,  pro- 

to  restrict  the  right  to  file  such  inter-  viding  for  the  examination  of  a  party 

rogatories  at  the   time  of  filing  any  to  a  suit  upon  notice,  is  to  abolish  both 

particular  pleading,  but  they  may  be  the  form  and  the  substance  of  the  old 

filed  at  any  time  before  the  issues  are  bill  of  discovery.    Whereatt-jy.  Ellis,  65 

closed  or  before  the  right  to  file  plead-  Wis.  639. 

ingshas  terminated.   Shermans.  Hog-  In  Virginia  it  was  held  that  a  party 

land,  73  Ind.  474.  may  answer  interrogatories  tending  to 

But  in  Iowa  interrogatories  which  criminate  him,  and  object  to  their  in- 

were  filed  immediately  before  going  troduction  on  the  trial,  and  that  though 

to  trial  were  stricken  out  on  motion,  the  proceeding  is  a  substitute  for  a  bill 

Jones  V.  Berryhill,  25  Iowa  289.  of  discovery,  and,  under  the  latter  prac- 

Elfeet  of  Amended  Oomplalnt  upon  In-  tice,  if  the  defendant  submits  to  make 

ierrogataries  and  Answen. — When  in-  discovery  he  cannot  exclude  the  evi- 

terrogatories  are  filed  with  a  complaint  dence  on  the  common-law  trial,  yet,  in 

to  be  answered  by  a  defendant,   and  regard  to  interrogatories  propounded 

subsequently  thereto  an  amended  com-  under  the  authority  of  the  statute,  the 

plaint  is  filed,  the  amended  complaint  rule  is  different.     Poindexter  v.  Davis* 

supersedes  the  original  complaint  to-  6  Gratt.  (Va.)  492. 
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ner  provided  by  the  statute  to  compel  a  party  to  answer  inter- 

ceeding,  as  such,  distinct  from  kindred  tention  that  the  right  to  examine,  under 
proceedings,  has  been  more  extensive-  section  872  of  the  Code  of  Civil  Pro- 
ly  in  vogue  than  in  any  other  state,  it  cedure,  upon  mere  presentation  of  an 
was  first  held  under  section  391  of  the  affidavit  complying  in  form  with  the  re- 
old  Code  of  Procedure,  before  the  pro-  quirements  of  the  statute,  is  absolute, 
visions  of  the  Code  of  Civil  Procedure,  could  not  be  upheld ;  that  while  it  was 
that  the  examination  was  a  matter  of  obligatory  upon  the  judge  to  grant  the 
absolute  right.  Green  v.  Wood,  6  order,  under  section  873,  after  the  order 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  277;  Win-  is  granted,  the  party  against  whom  it 
ston  V.  English,  44  How.  Pr.  (N.  Y.  is  made  may  come  into  courtandmove 
Super.  Ct. )  398 ;  Cook  v,  Bidwell,  29  its  vacation,  which  proceeding  is  sub- 
How.  Pr.  (N.  Y.  Supreme  Ct.)  483.  jected  to  the  judicial  control  of  the 
See  also  cases  cited  in  note  to  Ten-  court.  See  also  Douglass  r-.  Meyer,  61 
ney  xk  Mautner,  i  Civ.  Pro.  Rep.  (N.  N.  Y.  Super.  Ct.  371 ;  Sumner  v.  IIos- 
Y.  Supreme  Ct.)  83.  Though  a  dis-  ford,  12  N.  Y.  Wkly.  Dig.  440. 
tinction  was  drawn  between  the  degree  So  in  Watts  v,  Wilcox,  23  Civ.  Pro. 
of  the  right  before  and  after  issue  Rep.  (N.  Y.  Supreme  Ct.)  69,  the  court 
joined.  Thus,  in  Winston  v,  English,  said  that  the  order  must  be  granted  for 
44  How.  Pr.  (N.  Y.  Super.  Ct.)  398,  the  examination  of  a  party  before  trial, 
the  court  held  that  when  a  party  ap-  where  the  action  is  pending,  and  tlie 
plied  for  an  order  for  the  examination  evidence  sought  is  material  and  proper, 
of  his  adversary  after  issue  joined,  the  etc.,  but  added :  **  We  do  not  intend  to 
application  was  usually  granted  as  a  hold  that  the  judge  to  whom  an  affidavit 
matter  of  absolute  right,  under  section  is  presented  is  deprived  of  <7// discretion. 
391  of  the  Code  of  Procedure ;  but  that  He  may  examine  the  paper  to  ascertain 
when  the  examination  was  sought  at  whether  the  testimony  sought  is  mate- 
an  earlier  stage,  it  was  not  an  absolute  rial  and  necessary ;  and  if  he  can  see 
right,  but  the  court  was  bound  to  as-  that  it  is  immaterial  and  unnecessary 
certain  that  the  examination  was  ma-  or  improper,  or  that  the  examination 
terial,  etc.  See  also  the  subsequent  is  desired  merely  for  annoyance  or  de- 
decision  in  Glenney  v.  Stedwell,  64  N.  lay,  he  may  deny  the  application." 
Y.  120,  wherein  it  maybe  inferred  that  But^  on  the  other  hand,  the  right  is 
the  same  distinction  was  drawn  on  the  declared,  in  a  large  number  of  recent 
cases  cited  in  note  to  Tenney  v,  Maut-  cases,  to  be  subject  to  the  discretion 
ner,  i  Civ.  Pro.  Rep.  (N.  Y.  Supreme  of  the  court.  Pots  v.  Herman,  7  Misc. 
Ct.)89.  Rep.  (N.   Y.   C.   PI.)   4;    Chapin   v. 

Subsequently^  under  section  870,  et  Thompson,  16  Hun  (N.  Y.)  55;  Sim- 

seq.^  of  the  Code  of  Civil  Procedure,  it  mons  v.  Hazard,  65  Hun  (N.  Y.)  612; 

was  also  held  in  some  cases  that  the  Hamilton  v.  Hudson  (Supreme  Ct.), 2 

court  must  grant  the  order.     Ludewig  N.  Y.  Supp.  146;  Glenney  v.  Stedwell, 

V.  Pariser,  54  How.  Pr.  (N.  Y.  Super.  64  N.  Y.  120;    Wahle  v.  McMillan,  2 

Ct.)498;  Webster t;.Stockwell, 3 Abb.  Misc.  Rep.  (N.  Y.  C.  PI.)  343;   Dorf 

N.   Cas.    (N.  Y.  Supreme  Ct.)    115;  v.  Walter  (City  Ct.),  i8  N.  Y.  Supp. 

McGuffin  V.  Dinsmore,  4  Abb.  N.  Cas.  434;  Galligan  t'.  August  (City  Ct.),  18 

(N.  Y.  Super.    Ct.)  244;    Hynes    v.  N.  Y.  Supp.  162;   Greer  v.  Allen,  15 

McDermott,  55  How.  Pr.  (N.  Y.  C.  Hun  (N.  Y.)  434;  Kelly  v.  New  York 

PI.)  259.     Thus,  in  Hardy  v.  Peters,  30  Cent.,  etc.,  R.  Co.,  23  Civ.  Pro.  Rep. 

Hun  (N.  Y.)  80,  the  court  held  that  (N.  Y.  Supreme  Ct.)  67;  Lichtenstein 

when  it  appeared  that  the  examination  v.  Lichtenstein,  6  Misc.  Rep.  (N.  Y. 

was  material  and  necessary,  and  the  City  Ct.)  629.     And  this  view  is  sus- 

application  w^as  made  in  good   faith,  tained  by  the  Court  of  Appeals.  Jenkins 

**it  is  almost  a  matter  of  course  under  f.  Putnam,  106  N.  Y.  272  ;  Herbage  v. 

our  statute  to  direct  the  examination  Utica,  109  N.  Y.  81.     And  see  further, 

in  furtherance  of  justice;  "  and  in  this  upon  this  subject,  /«/>«,  VH.  Appeal, 

case,  the  order  denying  the  examina-  Examination  as  to  Bill  of  Partlcalan. 

ti on  was  reversed  by  the  General  Term  — A  bill  of  particulars,  being  an  am- 

of  the  Supreme  Court.  plification  of  a  pleading,  though  not  a 

But  in  Levy  v,  Loeb,  5  Abb.  N.  Cas.  pleading  itself  in  the  strict  sense  of 

(N.  Y.  Super.  Ct.)  160,  affirmed  \n  75  the  term,  and  being  in  some  sense  a 

N.  Y.  609,  the  court  held  that  the  con-  part  of   the    pleading,  seems    to    be 
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rogatories  which  may  be  put  by  his  adversa^5^*  But  it  is 
generally  conceded  that  when  the  facts  presented  in  an  affidavit 
form  a  material  allegation  in  defense  to  or  in  support  of  the 
action,  if  proved,  it  is  not  only  proper  but  eminently  just  that 
an  examination  should  be  allowed.* 

m.  Thb  Appucatiov  ahb  the  Orahtikg  OB  Eefusal  Thebeop— 
1.  Veceitity  for  Application. — The  examination  of  a  party  before 
trial  is  usually  obtained  upon  an  order  of  court,  either  ex  parte 
or  upon  notice,'  or  an  order  requiring  interrogatories  filed  to  be 

brought  within  that  term  so  as  to  per-  control  the  examination  by  framing 
mit  an  examination  of  a  party  before  interrogatories,  or  in  some  way  re- 
trial in  aid  of  its  production,  and  the  stricting  its  limits;  otherwise  the 
court,  without  expressing  any  view  as  statute  might  become  the  means  of 
to  the  particular  cases  when  such  an  great  abuse  and  oppression,  for  a  partjr 
examination  should  be  allowed,  held  it  should  not  be  permitted  to  insist  upon 
to  be  within  the  power  of  the  court  to  the  examination  of  an  adverse  party 
exercise  its  discretion  in  ordering  the  for  discovery,  and  compel  the  disclo- 
exatnination.  Ball  xk  Evening  Post  sure  of  matters  wholly  impertinent  to 
Pub.  Co.,  48  Hun  (N.  Y.)  151.  his  case  merely  to  gratify  his  malice 

1.  In  HasBachiuetts  it  was  held  that  or  his  curiosity, 

where  the  court  erroneously  refused  See  also  infra^  IV.  a.  e.  Limitation 

to  order  the  examination  of  a  party  of  Examination, 

before  trial,  the  subsequent  introduc-  2.  New  York,  etc.,  R.  Co.  v,  Mc- 

tion  of  testimony  on  the  same  point  Henry  (Supreme  Ct.),  9  N.  Y,  St  Rep. 

will  not  cure  such   error.    Baker. v.  148. 

Carpenter,  127  Mass.  328,  overruling  Liberal  (knuitractloii. — ^The  statute  of 

dictum  in  Sheren  v.  Lowell,  104  Mass.  Wisconsin   providing  for   the  exami- 

24.     Contra^  Aylesworth  v.  Brown,  31  nation  of  parties  before  trial,  is  always 

Ind.  272.    But  the  affidavit  of  materi-  given  a  broad  and  liberal  construction 

ality  by  the  party  seeking  answers  to  in  favor  of  the  right.     State  v,  Baetz, 

interrogatories  is  not  conclusive.  Foss  86  Wis.  30,  citing  Kelly  v.  Chicago, 

V.  Noittinp,  14  Gray  (Mass.)  48^.  etc.,  R.  Co.,  60  Wis.  4J89;  Nichols  v. 

Ill  Ctoorgia,  under  the  Act  of  1847,  be-  McGeoch,  78  Wis.  360.  See  also  Big- 
fore  granting  an  order  requiring  inter-  ler  v.  Duryee,  73  Hun  (N.  Y.)  556; 
rogatories  to  be  answered,  it  was  held  Herbage  v.  Utica,  109  N.  Y.  82. 
that  the  court  must  be  satisfied  from  BelatJon  of  Trust  Ezlatliig.  —  Where 
the  oath  of  the  party,  or  otherwise,  the  relation  of  trust  and  confidence  has 
that  the  testimony  sought  is  material  existed  between  the  parties  to  an  ac- 
and  pertinent,  and  is  such  as  the  party  tion,  the  strictness  of  the  rule  govern- 
would  be  compelled  to  disclose  in  an  ing  the  granting  of  an  order  for  the 
answer  to  a  bill  of  discovery.  Thorn-  examination  of  a  party  before  the  trial 
ton  V.  Adkins,  19  Ga.  464.  will  be  relaxed.     Carter  v.  Good,  57 

In  WaaUngton  the  court  refused  to  Hun  (N.  Y.)  116;  Montrose  i'.  Wan- 

vacate  a  judgment    against    a    party  namaker,  21  Abb.  N.  Cas.  (N.  Y.  Su- 

which  had  been  entered  on  account  of  preme  Ct.)  482.     See  also  infra ^  III.  7. 

his  refusing  to  answer  interrogatories  h.  (5)  Trust  Relation  Existing, 

propounded    by    the    adverse    party,  8.'  In  Hew  Tork  the  usual  method  of 

under  section  1665,  Code  of  Civil  Pro-  obtaining  an  order  is  to  move  therefor 

cedure,  and  it  was  held  that  this  action  upon  proper  affidavits  ex  parte y  but 

of  the  court  was  discretionary.     Lives-  when  the  application  is  made  on  no- 

ley  r.  O'Brien,  6  Wash.  553.  tice  to  the  opposite  party,  who  ap- 

In  Wlieonalii,  in  the  case  of  Blossom  pears  and  resists  the  application  upon 

^.  Ludington,  33  Wis.  217,  the  court  counter  affidavits,  the  court  is  in  the 

held,  under  a  statute  providing  for  the  same  position  as  to  refusing  or  deny- 

cxamination  of  witnesses  before  trial  ing  the  order  as  it  would  be  in  case  it 

and  abolishing    bills     of    discovery,  had  granted  the  order  ex  parte  and  a 

*«*t  the  right  is  not  absolute  in  the  motion  were  made  to  vacate  the  same, 

■^oiethat  the  court  has  no  power  to  Witcher  v.  Tribune  Assoc,  20  Civ, 
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answered,^  though  in  some  states  neither  is  necessary  * 
2,  Time  for  MaViiig  Application. — The  fact  that  the  party  does 

not  apply  for  an  order  to  examine  his  adversary  as  soon  as 

possible  is  no  reason  why  the  order  should  not  be  granted  if  the 

necessity  exists  when  the  application  is  made.' 

8.  In  What  Court. — The  application  for  an  order  to  examine  a 

party  is  made  in  the  court  in  which  the  action  is  pending,  or 

in   some  court   having  jurisdiction  under  the  statute  for  that 

purpose.* 

Pro.  Rep.  (N.  Y.  Super.  Ct.)  284.  See  be  vacated  on  account  of  the  laches  of 

also  Blossom  v.  Ludington,  32  Wis.  the  party  at  whose  instance  the  order 

216;  State  V.  Baetz,  86  Wis.  29.  was  granted. 

In  Hebntaka,  in  an  action  by  cred-  Discretion  in  Entering  Oontfltlonal 
itors  to  have  real  estate  of  the  defend-  Order. — In  an  action  against  an  admin- 
ant  applied  to  the  payment  of  judg-  istrator  the  defendant  obtained  an  e* 
ments,  the  court  made  a  supplemental  parte  order  for  the  examination  of  the 
order  for  the  examination  of  one  of  the  plaintiff  before  the  trial,  for  the  pur- 
parties  while  the  action  was  pending,  pose  of  showing  personal  transactions 
before  trial,  without  requiring  notice  between  him,  the  plaintiff,  and  the 
to  be  g^ven  to  the  party  to  be  exam-  deceased.  Subsequently  a  counter  affi- 
ined  or  to  her  attorney.  The  court  davit  was  filed  by  the  plaintiff  on  a 
held  that  this  was  error,  and  that  no  motion  to  vacate  the  order,  setting  up, 
such  order  could  be  granted  except  among  other  things,  that  before  the 
upon  notice.  Farrington  v.  Stone,  35  commencement  of  the  action  he  had 
Neb.  459.  exhibited  to  the  defendant  for  inspec- 

1.  InterrogatOKles  cannot  1m  Taken  as  tion  all  the  notes  in  the  suit  inquired 
Confessed,  and  used  as  evidence,  with-  about ;  that  the  rder  for  the  examina- 
out  an  order  of  the  court  that  they  be  tion  was  applied  for  after  the  case  was 
answered  within  a  given  time,  and  noticed  for  trial,  was  procured  at  such 
notice  of  the  order  to  the  party  to  be  a  late  day  in  bad  faith  for  the  purpose 
interrogated.  Lapene  v,  Riche,  15  La.  of  delaying  the  trial,  that  he  had  no 
Ann.  612.  See  also  Graham  v.  Ben-  intention  other  than  to  be  personally 
jamin,  5  La.  Ann.  186;  Tillinghast  v,  present  at  the  trial  and  testify  in  his 
Nourse,  14  Ga.  643.  own  behalf,  and  that  he  was  willing  to 

Interrogatories  lUed  wltliont  Leare  of  give  security  for  his  appearance.  It  was 

court  may  be  disregarded  by  the  party  held  that  the  court  exercised  a  discre- 

called  upon  to  answer,  and  he  cannot  tion  in  entering  an  order  vacating  the 

be  defaulted  for  not  answering  such  former  order  of  examination  *'  unless 

interrogatories.     Wetherbee  v.   Win-  defendants  stipulate,  within  five  days 

Chester,    128  Mass.   296 ;    Hancock  v.  from  date  of  the  service  of  a  copy  of 

Franklin  Ins.  Co.,  107  Mass.  113.  this  order  on  defendants' attorney,  that 

2.  Vann  v,  Lawrence,  iii  N.  Car.  the  deposition  of  plaintiff  may  be  read 
33;  Strudwick  v,  Brodnax,  83  N.  Car.  on  the  trial  or  retrials  hereof  by  plain- 
401 ;  Livesley  v,  O'Brien,  6  Wash.  554.  tiff  in  case  defendants  fail  to  read  the 
hee  2\so  infra  J  V,  Effect  of  Failure  to  same."  Hubbard  v,  Nearpass  (Su- 
Appear  or  Answer,  preme  Ct.),  5  N.  Y.  Supp.  324. 

S.  Skinner  v.  Steele,  88  Hun  (N.  Y.)  4.  In  New  York  a  cause  was  pending 

309.                                          .  in  the  superior  court  of  Buffalo,  and 

In  Turner  v.  Kinghorn,  5  Abb.  N.  the  defendant  procured  an  order  from 
Cas.  (N.  Y.  Marine  Ct.)  157,  note,  it  the  county  judge  of  Tioga  county, 
was  held  that  where  a  party  waited  un-  While  section  872  of  the  Code  of  Civil 
til  the  case  was  upon  the  day  calendar  Procedure  did  not  authorize  this,  the 
for  trial,  the  delay  for  making  the  ap-  court  sustained  the  authority  under  sec- 
plication  for  the  order  of  examination  tion  277,  relating  to  superior  city  courts, 
must  be  explained  upon  affidavit,  and  which  provides  that  "in  an  action  or 
an  order,  under  such  circumstances,  special  proceeding  brought  in  the  su- 
for  the  examination  of  a  party,  made  perior  city  court  an  order  may  be  made 
returnable  in  less  than  five  days,  should  without  notice  •  ♦  ♦  by  the  county 

42  Volume  VIII. 


ApplKifttIm':                           BEFORE   TRIAL.  Oranting  or  Sehistl. 

4.  Sofldency  of  Application — ^When  Order  Oranted — a.  Bona 
Fide  and  Meritorious. — The  application  for  an  order  to 

examine  a  party  before  trial  must  be  honest  and  meritorious 
and  free  from  malicious  designs,^  and  must  show  the  existence 
of  facts  which  make  the  examination  material  and  necessary  * 

judge  of  the  countj  where  the  court  is  Wairer  of  OtiJectLon  1>7  Appearance. — 

situated,  or  of  the  county  where  the  at-  Where  the  court  has  general  jurisdic- 

tomejof  the  applicant  resides,  in  a  case  tion,  as  where  it  is  within  the  district, 

where  a  judge  of  the  superior  citj  court  but  not  within  the  county,  in  which  the 

might  make    the  examination  out  of  action  is  pending,  an  order  made  bj 

court,  and  with  like  eflPect."    Pratt  v.  such  a  court  for  the  examination  of  a 

Bray,  ID  Misc.  Rep.  (Buffalo  Super.  Ct.)  party  cannot  be  objected  to  when  the 

445.  party  appears  pursuant  to  the  order 

By  Court  at  Special  Term. — Under  and  testifies.     Bradley  Fertilizer  Co. 

sections  87a  and  873  of  the  New  York  v.  Taylor,  112  N.  Car.  145. 

Code  of  Civil  Procedure  an  order  for  Action  Begun   before    Justice  of  the 

the  examination  of  a  party  cannot  be  Peace.  —  The   right  to  file  interroga- 

made  by  the  court  at  special  term,  but  tories  in  the  Court  of  Common  Pleas, 

must  be  made  by  one  of  the  judges  in  a  civil  action  commenced  before  a 

of  the  court  if  made  at  special  term,  justice  of  the  peace,  is  not  defeated  by 

Heishon  v,  Knickerbocker  L.  Ins.  Co.,  having  filed  interrogatories  before  the 

77  N.  Y.  278.  justice  and  then  waiving  them.     Ken- 

Recorder. — In  Babcock  v.  Balston,  3  nedy  v.  Gooding,  7  Gray  (Mass.)  417. 

How.  Pr.  N.  S,  (N.  Y.  Supreme  Ct.)  Motion  to  Vacate.— In  Hamilton  v. 

261,  the  court  held,  reasoning  by  parity  Hudson  (Supreme  Ct.),  2  N.  Y.  Supp. 

upon  the  cases  of  Larkin  v.  Steele,  25  146,  it  was  said  that  although  a  motion 

Hun  (N.  Y.)  254,  Kinney  v.  Roberts,  to  vacate  is  ordinarily  made  before  the 

26  Hun  (N.  Y.)  166,  Babcock  v.  Clark,  judge  who  granted  the  order,  so  that 

23  Hun  (N.  Y.)  391,  and  Seymour  v.  he  may  correct  any  error  into  which  he 

Mercer,  13  How.  Pr.  (N.  Y.  Supreme  may  have  fallen,  it  is  not  necessary  to 

Ct.)  564,  that  the  recorder  of  the  city  be  so  made. 

of  Watertown   had   the  authority  to  1.  Bigler  v.  Duryee,  73  Hun  (N.  Y.) 

grant  an  order  for  the  examination  of  5^6;  Dalzelli;.  Fahys  Watch  Case  Co., 

a  party  before  trial  under  section  872  58  N.  Y.  Super.  Ct.  136. 

of  the  Code  of  Civil  Procedure,  confer-  In  an  Action  upon  a  Policy  of  Insnr- 

ring  that  power  upon  a  judge  of  the  ance  the  plaintiff  offered  proofs  of  loss 

court  in  which  the  action  is  pending,  which  were  refused  by  the  defendant 

a  county  judge,  etc.  insurance    company.    The    insurance 

In  QeoKiia,  under  the  Act  of  1847,  company  moved  for  an  order  to  exam- 
providing  that  in  actions  at  common  ine  the  plaintiff,  and  it  appeared  that 
law,  in  any  superior  or  inferior  court,  the  information  sought  was  contained 
one  party  may  compel  discovery  from  in  proofs  of  loss  which  had  been  re- 
his  adversary,  to  be  used  in  evidence  jected  by  the  insurance  company,  while 
at  the  trial,  by  filing  written  interrog-  other  information  sought  could  be  ob- 
atories  to  such  party  and  calling  upon  tained  by  an  examination  of  the  records, 
htm  to  answer  the  same  in  solemn  The  court  held  that  these  facts  made 
form,  etc.,  and  the  amendment  of  1850  it  appear  that  the  application  for  an 
of  said  act,  to  the  effect  that  in  order  order  to  examine  was  not  made  in 
to  take  advantage  of  the  act  of  1847,  eood  faith,  but  for  the  purpose  of  de- 
the  party  wishing  to  examine  his  ad-  lay,  and  the  order  was  therefore  va- 
versary  may  present  his  interroga-  cated.  Cross  v.  National  F.  Ins.  Co., 
tories  to  the  court  in  which  the  action  17  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
is  pending  or  to  a  judge  of  the  su-  Ct.)  199. 

perior  court  or  justice  of  the  inferior  3.  Jenkins    v,   Putnam,   106  N.  Y. 

court  in  vacation,  etc.,  it  was  held  that  276;    Wayne  County   Sav.    Bank    v. 

the  interrogatories  must  be  presented  Brackett,  31  Hun  (N.  Y.)  435;  Flucht- 

to  the  judge  in  the  court  in  which  the  wanger  v.  Dessar  (Supreme  Ct.),  23 

action  was  pending.    TUlinghast  v,  N.  Y.  St.  Rep.  380;  Levy  v.  Loeb,  5 

Nourse,  14  Ga.  643.  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  167, 
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b.  To  Frame  Pleading. — ^When  the  application  is  made  for 
the  purpose  of  enabling  the  applicant  to  frame  his  pleading, 
facts  must  be  stated  which  make  the  examination  necessary,* 

75  N.  Y.  609;  Robertson  v,  Russell,  20  coverj;  that  under  the  latter  decisions 

Hun  (N.  Y.)  244 ;  Weston  v.  Reich,  48  an  examination  of  an  adversary  could 

Hun  (N.  Y.)  320;  Spero  v.  West  Side  not  be  had  until  facts  had  been  shown 

Bank  (Supreme  Ct.)i  27  N.  Y.  St.  Rep.  which  were  formerly  necessary  to  be 

30;  Balcom  v,  Adams  (Supreme  Ct.)i  shown  under  the  rules  of  equity  plead- 

2  N.  Y.  Supp.  255.  ing  for  discovery,  but  under  these  sec- 

Kxfcmlnatlon  of  BeT«nl  Partlet.  —  tions  of  the  Code  of  Civil  Procedure  it 
When  an  order  is  sought  for  the  ex-  was  sufficient  to  state  in  the  affidavit 
amination  of  more  than  one  party  it  that  the  testimony  of  a  party  was  ma- 
should  be  shown  what  is  expected  to  terial  and  necessary  for  the  defense  of 
be  proved  by  each  witness,  because  it  the  action,  without  stating  any  facts 
is  said  that,  assuming  the  facts  to  be  which  made  it  imperative  upon  the 
material  and  necessary,  if  either  of  the  court  to  grant  the  order.  Section  872, 
witnesses  can  furnish  the  testimony,  in  addition  to  the  remedy  of  discovery, 
then  no  reason  exists  for  the  exami-  embraces  the  remedy  of  perpetuating 
nation  of  the  others,  and  if  only  a  part  testimony.  Daly,  C.  J.,  dissented^  be- 
of  the  examination  rests  with  one,  and  cause,  by  rule  89  of  the  court,  such  an 
another  part  with  the  other  of  the  wit-  affidavit  "  shall  specify  the  facts  and 
nesses  named,  then  the  information  circumstances  which  show,  in  conform- 
which  is  desired  from  each  should  be  ity  with  subdivision  4  of  section  872, 
set  out.  Simmons  v.  Hazard,  65  Hun  that  the  examination  of  a  person  is 
(N.  Y.)6i2.  material  and  necessary." 

Bxamlnatlon  of  Plaintiff  before  Com-        1.  An  Affidavit  Wldch  Bete  Forth  that 

plaint  Senred. — In  Winston  v.  English,  '*  deponent  further  says  that  he  is  ad- 

35  N.  Y.  Super.  Ct.  512,  a  defendant  vised,  and   verily  believes,  that  it    is 

was   not    permitted    to   examine   the  necessary  and  material,  in  the  prepa- 

plaintiff  before   service  of  the    com-  ration  of  his  answer,  ♦  •  ♦  that  he  be 

plaint,  because  it  could  not  be  neces-  permitted  to  examine  the  said  plain- 

sary  in  order  to  enable  the  defendant  tiff,"  without  stating  the  facts  which 

to  frame  an  answer,  for  the  reason  that  make    it  material  and    necessary,    is 

he  could  not  know  what  the  cause  of  insufficient.     Robertson  t'.  Russell,  20 

action   was,   nor  what  would  be  ma-  Hun  (N.  Y.)  244. 
terial  in  aid  of  his  defense,  until  the        To  Wbat  Extent. — ^There  should   be 

complaint  had  been  served.  such  a  particularity  of  statement  as  to 

Allegation  of  Ezistence  of  Facte. — It  the  subject-matter  referred  to  that  the 

was  held  in  Kirkland  v.  Moss,  11  Abb.  court,  under  section  873,  N.  Y.  Code 

N.  Cas.  (N.  Y.  Super.  Ct.)  421,  that  Civ.  Pro.,  may   "designate  and  limit 

when  one  party  desires  to  examine  his  the  particular  matters  as  to  which  a 

adversary  before  trial  it  is  not  sufficient  party  to  an  action  shall  be  examined." 

that  he  should  allege  in  his  affidavit  DeLacey  v,  Walcott,  59  N.  Y.  Super, 

that  he  desires  to  prove  certain  facts,  Ct.  139. 

but  he  must  allege  the  existence  of  the        Other  Remedies  Not  Ezbantted.  —  In 

facts  desired  to  be  proved.  Nathan  v.  Whitehill,  67  Hun  (N.  Y.) 

In   Hynes  v,  McDermott,  55  How.  400,  which  was  an  action  by  a  stock- 

Pr.   (N.  Y.  C.   PI.)  260,  it  was  held  holder,  against  directors  and  officers 

that  sections  870  and  872  of  the  Code  of  a   corporation,   to     reach     profits 

of  Civil  Procedure  are  not  mere  sub-  alleged  to  have  accrued  to  the  corpora- 

stitutes  for  a  bill  of  discovery,  but  that  tion  by  reason  of  transactions  had  by 

they  provide  a  simple  method  of  per-  the  directors   with    the    corporation, 

petuating  testimony,  and  that  the  case  it  was  held  that  the  plaintiff  was  not 

of  Phoenix  v.  Dupy,  53  How.  Pr.  (N.  in  a  position  to  ask  for  an  order  to  ex- 

Y.    C.    PI.)    158,    and    Shepmoes    v.  amine  said  directors  before  trial  upon 

Bowsson,  52  How.  Pr.  (N.  Y.  C.  PI.)  the  ground  that  he  was  unable  to  pro- 

401,  were  decided  under  the  old  Code  cure  the  evidence  of  the  transaction  in 

of    Procedure,    §§    389,    390,   391,   to  any  other  way,  because  he  had  not  ex- 

tlie  effect  that  the  proceeding  there-  hausted    his    remedy   to  procure    an 

under  was  a  substitute  for  a  bill  of  dis-  inspection  of  the  books  of  the  corpora- 
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and  the  statements  of  such  facts  have  been  variously  determined 

in  respect  of  their  sufficiency.*  But  the  examination  will  not 
be  ordered  when  it  appears  from  the  moving  papers  that  the 

applicant  has  already  sufficient  information  to  enable  him  to 
accomplish  his  purpose.^ 

tion,  which  it  was  said  he  should  have  matioti.     The  order  was  accordingly 

done  before  asking  for  the  examination  vacated. 

of  the  directors  before  trial.  Party  Not  Absolutely  Ktaowlng  Facta. — 

1.  Bulfteleiicy  of  Beasona. — ^An  exam-  In  Howe  v,  Learey,  62  Hun  (N.  Y.) 

ination   of  the  defendant,  for  the  pur-  241,  it  appeared  that  Thomas  Learej 

pose  of  enabling  the  plaintiff  to  frame  had  purchased  real  estate  encumbered 

his  complaint,  was  held  to  be  neces-  with  a  mortgage.     Subsequently,  the 

sarj  and   material  when  the  affidavit  mortgage  was  assigned  to  one  Howe, 

set  out   that  the  plaintiff  was  ignorant  who  brought  an  action  for  the  fore- 

of  the   particular  facts   sought  to  be  closure  thereof.      Learey's  wife  was  a 

discovered ;    this,     of    course,     when  party  to  the  suit,  and  set  up  that  her 

the  facta   themselves    are    necessary,  husband  had  furnished  the  money  to 

Frothingham   v.    Broadway,  etc.,  R.  Howe  for  the  purpose  of  buying  the 

Co.,  9  Civ.  Pro.  Rep.  (N.  Y.  Supreme  mortgage  on  the  property,  so  that  she 

Ct.)  304.  would     be    defeated  of   her    marital 

In  Farmer  v.  National  L.  Assoc,  73  rights.  Upon  an  application  to  ex- 
Hun  (N.  Y.)  523,  an  order  denying  amine  her  husband  and  said  Howe 
the  motion  made  by  the  plaintiff  to  before  answering,  for  the  purpose  of 
vacate  an  order  for  his  examination,  to  enabling  her  to  frame  her  answer,  the 
enable  the  defendant  to  frame  his  an-  court  held  that  the  statement  of  the 
swer,  was  appealed  from  and  affirmed  foregoing  facts  constituted  a  defense 
for  the  reason  that  the  information  on  her  part,  and  that  she  was  entitled 
sought  by  the  examination  was  essen-  to  have  said  parties  examined  for  the 
tial  to  enable  the  defendant  to  draw  its  above  purpose.  "  The  rigid  rule,  that 
answer,  and  such  information  was  in  if  a  party  do  not  actually  know  the  facts 
the  possession  of  the  plaintiff,  and  de-  which  make  the  defense,  no  order  to 
fendant  had  no  other  means  of  acquir-  examine  can  be  granted,  would  render 
ing  it.  the  section  of  the  case  in  question  of 

tn.  aa  Action  by  a  Bto6Uiold«r  and  Dl-  little  particular  use.  The  section  should 

rector  against  a  corporation  the  plain-  have  a  broader  scope.    Where  facts  and 

tiff    has    a    right    to    examine    other  circumstances  are  shown  which  justify 

directors  and  stockholders  of  the  com-  an  examination  of  a  party  so   that  a 

pany,  they  having  the  books  of  the  cor-  pleading  may  be  framed  for  the  trial  of 

poration  in  their  possession,  and  refus-  the  issue,  the  order  should  be  granted." 

ing  him  access  thereto,  for  the  purpose  2.  Pots  zk  Herman,   7    Misc.    Rep. 

of  enabling  him  to  draw  his  complaint  (N.    Y.   C.    PI.)  4;  Dalzell  v.  Fahys 

with  greater  certainty.     Holt  t;.  South-  Watch  Case  Co.,  58  N.  Y.  Super.  Ct. 

emFinishing, etc.,C;o.,  116N.Car.480.  136;  Martin  v.  Clews,  55  N.  Y.  Super. 

See  also  Campbell  v.  American  Zylon-  Ct.  552. 

ite  Co.,  53  N.  Y.  Super.  Ct.  131.  Amended  Complaint. — After    a   com- 

Kyamlning  Offlcers  of  Corporation. —  plaint  is  filed  an  order  will    not   be 

Id  Sherman  v.    Beacon  Constr.   Co.,  granted  for  an  examination  of  the  de- 

58  Hun  (N.  Y.)    143,  which  was  an  fendant  for  the  purpose  of  enabling  the 

action  to  enforce  an  agreement  made  plaintiff  to  file  an  amended  complaint, 

by  the  defendant  corporation  to  pay  when  it  appears  from  the  papers  that 

the  plaintiff  certain  compensation  for  the    plaintiff    has   sufficient    informa- 

»er\'ices,  an  order  had  been  made  for  tion  as  to   the   facts   constituting  his 

the  examination  of  one  of  the  officers  cause  of  action.     Bloom  v.  Patten,  58 

of  the  defendant   corporation.      The  N.   Y.  Super.  Ct.  225;    Williams    v. 

court  held  that  before  such  an  order  Western   Union  Tel.  Co.,  i  Civ.  Pro. 

should  have  been  granted,  application  Rep.  (N.  Y.  Super.  Ct.)  294. 

should  have  been  made  at  the  office  of  Ignorance  of  Detaila. — The  mere  ig- 

the  company,  or  to  some  person  con-  norance  of  details  and  particulars,  with- 

nected  with  it,  for  the  desired  infor-  out  specification   as    to    the    kind    of 
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0«n«ral  Denial. — Upon  application  made  by  a  defendant,  for  the 
purpose  of  enabling  him  to  frame  his  answer,  the  order  will  not 
be  granted  to  enable  him  to  file  a  general  denial.^ 

c.  For  Discovery  of  Evidence — (i)  Necessity  for  the 
Examination, — When  the  examination  is  sought  for  the  dis- 
covery of  evidence  the  necessity  for  the  examination  must 
also    be   made   to   appear,^   and   this   is    often    controlled    by 

details  or  particular! tj,  does  not  show  cient  objection  to  the  order  that  the 

that  the  plaintiff   is  not  possessed  of  facts  shown    clearlj   prove  that    the 

sufficient  knowledge  or  information  to  partj  makine  the  examination  was  in 

enable  him  to  properly  frame  his  com-  possession  o?  ample  material  to  pre- 

plaint  without    uncalled-for    minute-  pare  his  complaint.     Drake  v.  Wein- 

ness.     De  Lacey  v,  Walcott,  59  N.  Y.  man,  34  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.) 

Super.    Ct.    139;     Dalzell    v,    Fahvs  323,  12  Misc.  Rep.  (N.  Y.)  65;  Miller 

Watch  Case  Co.,  58  N.  Y.  Super.  C5t.  v.  Kent,  59  How.  Pr.  (N.  Y.  Supreme 

136.  Ct.)  323 ;  Talbot  v.  Dorin,  etc.,  Co.,  16 

But  in  State  v.  Baetz,  86  Wis.  w,  Daly  (N.  Y.)  174,  18  Civ.  Pro.  Rep. 
where  an  order  was  sought  for  the  (N.  Y.  C.  PI.)  304;  Fatman  v.  Fat- 
examination  of  a  party  for  the  purpose  man,  22  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.) 
of  enabling  the  framing  of  a  pleading,  149;  Green  v.  Carey,  81  Hun  (N.  Y.) 
the  court  held  that  while  the  plaintiff  496.  See  also  infra^  III.  7.  b,  (5) 
could  doubtless  frame  some  sort  of  a  Trust  Relation  Existing-, 
complaint  without  the  examination  1.  Bandmann  v.  Tones  (Supreme 
applied  for,  yet  it  was  manifest  that  Ct.),  27  N.  Y.  St.  Kep.  232;  Immig 
the  complaint  would  be  entirely  in-  v,  Haesloop  (Brooklyn  City  Ct.),  14 
definite  as  to  amounts  claimed,  and  N.  Y.  Supp.  638;  Bycroft  v.  Green 
would  necessarily  have  to  be  framed  in  (Supreme  Ct.),  43  N.  V.  St.  Rep.  229; 
a  most  general  way,  and  that  the  exam-  Golin  v,  Mooers  (Supreme  Ct.),  8  N. 
ination  should  be  permitted  in  order  Y.  Supp.  Z2. 

that    the    plaintiff    might    frame    his  But  see  Thebaud  v,  Hume  (BufiFalo 

complaint   in    a    definite  and   certain  Super.    Ct.),    15   N.   Y.    Supp.    665, 

manner  in  the  particulars  concerning  wherein  the  court  say  that  although 

which  the  discovery  was  sought.  the  defendants  could  answer  by  a  gen- 

And  in  Frothingham  v.  Broadway,  eral  denial,  yet  they  would  be  in  the 

etc.,  R.  Co.,  9  Civ.  Pro.  Rep.  (N.  Y.  dark,  **and  the  object  of  an  examina- 

Supreme  Ct.)  313,  where  an  affidavit  tion  of  the  plaintiff  would  be  to  enable 

alleged  that  the  plaintiffs  were  igno-  them  [defendants]   to  answer  intelli- 

rant  of  all  the  details  in  reference  to  gently,  to  enable  them  to  know  some- 

the  transactions  complained  of,   and  thing  about  what  they  are  setting  up 

about  which  they  sought  an  examina-  an    answer    against ;    what    the    title 

tion  of  the  officers  of  a  corporation  in  claimed  by  the  plaintiff  is,  what  source 

connection  with  the  books  of  the  cor-  it  comes  from." 

poration,  an  objection  that  the  affida-  2.  Dart  v.  Laimbeer,47N.  Y.Super. 

vit  failed  to  state  facts  which  showed  Ct.  492;  Woodhull  v,  Washburn  (Su- 

that  the  examination  of  persons  and  preme  Ct.),  16  N.  Y.  Supp.  79. 

books  was  necessary,  was  overruled,  BxamlAatton  of  Defendant  before  An- 

the  court  holding  that  these  were  facts  iwer   Served. — After    a    complaint    la 

necessary  to  a  proper  statement  of  the  served,  and  before  the  answer  is  filed, 

cause  of  action.  See  also  Holt  v.  South-  an  order  for  the  examination  of  the 

ernFinishing,  etc.,Co^ii6N.Car.  480.  defendant  will  be  vacated  where  the 

Relation  of  Tnut   Eidatlng. — Where  affidavit  for  such  order  does  not  show 

the  fiduciary  relation  of  principal  and  that  the  examination  was   necessary 

agent  exists,  and  the  facts  are  pecul-  in  order  to  enable    the    plaintiff    to 

iarly  within  the  knowledge  of  the  party  amend  his  complaint,  or  does  not  show 

sought  to  be  examined,  the  technical  some  special  circumstances  making  it 

rules  which   govern  the  granting  of  necessary  to  examine  the  defendant, 

such  orders  are  relaxed,  and  the  duty  because  the  court  cannot  see  how  such 

of  the  party  sought  to  be  examined  is  an  examination  can  be  necessary  be- 

one  of  full  disclosure,  and  it  is  no  suffi-  fore  any  issue  is  made.    Levy  v.  Loeb, 
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the  attendant  circumstances  of  each  case  as  it  is  presented.' 

5  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  i68,  particulars,  the  examination  will  not 

a  firmed  in  75  N.  Y.  609.  be  ordered. 

1.  AppMcatian  of  Forolfn  Plaintiff. —  To  Freyent  Bnrpriae  at  the  Trial. — ^An 
In  Rldert  v,  Blumenkrohn,  i  Misc.  order  will  not  be  granted  for  the  ex- 
Rep.  (N.  Y.  City  Ct.)  7,  the  plaintiff  amination  of  an  adversary,  when  the 
lived  in  a  foreign  country,  and  the  de-  avowed  purpose  is  to  prevent  surprise 
fendants  lived  in  New  York.  Upon  and  to  dispense  with  the  necessity  of 
application  of  plaintiff  an  order  was  procuring  witnesses  to  prove  racts 
granted  for  the  examination  before  which  may  be  admitted  by  the  party, 
trial.  Upon  affidavit  as  to  the  materi-  Broad-Street  Nat.  Bank  v.  Sinclair 
alily  of  the  evidence  and  the  necessity  (City  Ct.).  16  N.  Y.  Supp.  88. 
for  the  examination,  the  court  said :  But  in  Sweeney  v.  Sturgis,  2±  Hun 
"  Considering  the  fact  that  the  plain-  (N.  Y.)  162,  which  was  an  action  to 
tiff  resides  in  a  foreign  land,  that  he  recover  damages  for  personal  injuries 
could  not  with  any  certainty  anticipate  received  by  reason  of  the  negligence 
what  the  defendants  would  testify  to  at  of  the  defendant,  an  order  was 
the  trial,  their  examination  was  both  granted  upon  an  affidavit  stating 
^prudential  and  necessary  to  meet  the  that  it  was  necessary  to  prove  certain 
exigencies  of  the  trial.'*  facts  in  advance  of  the  trial  for  ike 

lS  Bl&ow  NegUgonco. — In  an  action  for  purpose  of  obtaining  admissions  of  the 
the  recovery  of  damages  for  personalin-  said  facts  in  issue^  and  to  prevent  sur- 
juries  to  the  plaintiff,  sustained  through  prise  upon  the  trial,  to  dispense  with 
the  conduct  of  the  defendant  in  know-  the  necessity  of  procuring  witnesses, 
ingly  selling  the  plaintiff  a  tool  which  is  and  to  establish  facts  which  might  be 
alleged  to  have  been  dangerous  and  un-  admitted  by  the  plaintiff  on  such  ex- 
fit  for  use,  the  plaintiff  may  have  an  or-  amination.  Dykeman,  }.,  dissented 
der  to  examine  the  defendant  in  order  because  it  appeared  to  nim  that  the 
to  prove  that  the  defendant  manufac-  object  of  the  examination,  as  disclosed 
tured  the  instrument.  Videtto  v.  Dud-  by  the  affidavit,  was  to  procure  infor- 
ley,  56  N.  Y.  Super.  Ct  600.  mation  and  enable    the    plaintiff    to 

Facta  Peenllarly   wltbin   Adyenazy's  prepare    for   trial,    and  especially  to 

iBOWladge. — It  is  held  to  be  a  sufficient  ascertain  whether  the  action  was  prop- 

reason  for  an  examination  before  trial  erly  brought  against  the   defendant, 

that  the  facts  sought  are  peculiarly  whereas  his  understanding  of  the  stat- 

within  the    knowledge    of   the  party  ute  authorizing  such  an  order  was  that 

to  be  examined.    Bloom  v.  Pond's  Ex-  the  affidavit  must  show  that  the  testi- 

tract  Co.,  27  Abb.  N.  Cas.  (N.  Y.  Su-  mony  is  material  and  necessary  for  the 

per.  Ct.)  366;  Grout  r.  Strong,  I  Misc.  prosecution  or  defense  of  the  action. 

Rep.  (N.  Y.  City  Ct.)  214 ;  Wahle  v.  and  must  specify  the  facts  and  circum- 

McMillen,  i  Misc.  Rep.  (N.  Y.  City  stances  showing  that  such  is  the  case. 

Ct)  89;  Carter  v.  Good,  57  Hun  (N.  See  also  Clark  v.  Wilcklow,75  Hun  (N. 

Y.)  116.  Y.)  290,  wherein  an  order  was  granted 

Ottier  Koaiia  of  Knowladgo. — And  it  upon  a  similar  affidavit,  the  court  say- 
has  also  been  held  unnecessary  that  ing:  *'Must  the  plaintiffs  await  the 
the  plaintiff  should  allege  in  his  mov-  day  of  trial  and  submit  to  the  surprise 
ing  papers  that  there  is  no  other  wit-  and  defeat  which  there  await  them  in 
ness  by  whom  he  can  establish  the  case  the  defendants  deny  the  copartner- 
facts,  Videtto  V.  Dudley,  56  N.  Y.  ship,  or  may  they  avail  themselves  of 
Super.  Ct.  600;  and  that  the  plea  that  the  process  furnished  by  the  code,  and 
other  means  of  knowledge  exists  has  ascertain  beforehand  whether  the  fact 
never  been  allowed  to  prevail,  Mont-  can  be  established  as  they  believe  it  to 
rose  V,  Wannamaker,  21  Abb.  N.  Cas.  be?" 
(N.  Y.  Supreme  Ct)  4S2.  DiaMdntion  of  Partnerahlp. — In  an  ac- 

But  in   Hamilton  v.   Hudson   (Su-  tion  for  the  dissolution  of  a  partnership 

preme  Ct.),  2  N.  Y.  Supp.  146,  it  was  and  for  an  accounting,  the  order  was 

held  that  when  the  purpose  of  the  ex-  refused,  under  the  following  circum- 

amination  is  to  ascertain  facts  which  stances :  upon  the  ground  that  no  ne- 

could  be  ascertained  in  the  usual  mode,  cessity  for  the  examination  of  the  de- 

by  motion  to  make  the  pleading  more  fendant  was  shown ;    the  plaintiff  al- 

definite  and  certain,  or  for  a  bill  of  leged  articles  of  copartnership ;  it  did 
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(2)  As  to  Examination  at  the  Trial. — The  right  to  the  exam- 
ination of  a  party  before  trial  applies  to  all  actions,  but  is 
restricted  to  such  evidence  as  the  witness  might  be  compelled  to 
give  at  the  trial.*  It  is  held,  on  the  one  hand,  that  the  order 
should  be  refused  or  vacated  when  no  necessity  is  made  to 
appear  for  the  examination  before  rather  than  at  the  trial,^  and 
that  the  applicant  should  show  in  his  affidavit  his  intention  to 
use  the  testimony  at  the  trial.*     On  the  other  hand,  the  fact  that 

not  appear  that  the  agreement,  which  Brent  is  within  the  jurisdiction,  his 
was  in  writing,  was  not  in  plaintiff's  attendance  at  the  trial  can  be  ob- 
possession ;  the  defendant  admitted  tained."  The  notice  of  the  case  made 
what  would  be  a  sufficient  breach  of  the  in  Britton  v.  MacDonald,  3  Misc.  Rep. 
alleged  contract,  and  all  that  was  neces-  (N.  Y.  C.  PI.)  514,  was  the  decision  of 
sary  to  be  shown  was  the  agreement  it-  the  Special  Term,  which  was  after- 
self.  It  was  further  held  that  the  order  wards  reversed  by  the  General  Term 
would  not  be  granted  for  the  purpose  in  Carter  v.  Good,  57  Hun  (N.  Y.)  116. 
of  going  into  the  question  of  account-  To  Ftame  Flaadiiig — ^Dtitlnettoii. — It  is 
ing.  Keenan  v.  O'Brien,  23  Abb.  N.  no  answer  to  an  application  for  an 
Cas.  (N.  Y.  Supreme  Ct.)  67.  But  see  order  to  examine  a  plaintiff  before 
Montrose  v.  Wannamaker,  21  Abb.  N.  trial,  in  order  to  enable  the  defendant 
Cas.  (N.  Y.  Supreme  Ct.)  480.  to  frame  his  answer,  when  the  facts 

1.  Douglass  V,  Meyer,  61  N.  Y.  sought  to  be  elicited  appear  to  be  nec- 
Super.  Ct.  370.  essarj  for  that  purpose,  that  the  exam- 

2.  Simmons  v.  i^azard,  65  Hun  (N.  ination  could  be  had  at  the  trial,  be- 
Y.)  612 ;  Chaskel  v.  Metropolitan  £1.  cause  the  issue  is  made  by  the  answer, 
R.  Co.  (Supreme  Ct.),  6  N.  Y.  Supp.  and  if  the  issue  is  made  without  con- 
369;  Jenkins  r.  Putnam,  106  N.  Y.  sidering  the  facts  sought  to  be  dis- 
272;  Glen  Cove  Mfg.  Co.  v.  Sutro  closed  the  examination  at  the  trial  is 
(Supreme  Ct.),  24  N.  Y.  St.  Rep.  restricted  to  the  issue  actually  made. 
1005;  Blennerhasset  xj.  Stephens,  58  Haynes  v.  Creighton,  58  Hun  (N.  Y.) 
Hun  (N.  Y.)  611, 36  N.  Y.  St.  Rep.  195.  142. 

In  Britton  v,  MacDonald,  3  Misc.  8.  Spero  v.  West  Side  Bank  (Su- 
Rep.  (N.  Y.  C.  PI.)  514,  it  was  held  preme  Ct.),  27  N.  Y.  St.  Rep.  30;  Bat- 
that  in  order  to  authorize  one  party  to  terson  v.  Sanford,  45  N.  Y.  Super.  Ct. 
examine  his  adversary  before  trial  it  127 ;  Russ  v.  Campbell,  i  Civ.  Pro. 
must  appear  that  the  testimony  is  ma-  Rep.  (N.  Y.  Supreme  Ct.)  41. 
terial  and  necessary,  and  that  proba-  But  this  is  said  to  be  unnecessary 
bly  it  could  not  be  obtained  on  the  when  the  examination  is  for  the  pur- 
trial,  and  that  the  absence  of  a  show-  pose  of  framing  a  pleading.  Brisbane 
ing  that  the  testimony  could  not  be  v.  Brisbane,  20  Hun  (N.  Y.)  48. 
obtained  at  the  trial  was  sufficient  in  Bnfflloieiiey  of  Bbowlng. — Moving  pa- 
itself  to  defeat  the  motion.  Citing  pers  for  the  examination  of  a  party, 
Williams  v.  Folsom,  54  Hun  (N.  Y.)  which  do  not  show  the  facts  from 
308,  and  Carter  v.  Good,  the  latter  which  the  court  can  judge  that  there 
case  being  reported  in  57  Hun  (N.  Y.)  is  any  necessity  for  the  examination, 
116,  which  also  cites  Williams  v,  Fol-  nor  tnat  the  testimony  of  the  witness 
som,  54  Hun  (N.  Y.)  308,  and  Jenkins  cannot  be  had  upon  tiie  trial  as  well 
V.  Putnam,  106  N.  Y.  272,  upon  the  as  before  the  trial,  nor  any  intention 
proposition  that  in  ordinary  cases  the  to  use  the  evidence  at  the  trial,  nor 
affidavit  in  Carter  v.  Good,  57  Hun  that  the  plaintiff  has  no  knowledge  of 
(N.  Y.)  116,  would  not  be  sufficient,  the  facts  in  relation  to  which  he  de- 
but that,  under  the  circumstances  of  sires  to  examine  the  defendant,  are 
that  case,  the  affidavit  was  good.  A  fatally  defective,  and  in  such  a  case  an 
part  of  the  affidavit  under  contention  order  for  the  examination  should  be 
was  as  follows:  "Deponent  does  not  vacated.  Woodhull  t;.  Washburn  (Su- 
know  whether  the  said  Brent  Good  preme  Ct.),  16  N.  Y.  Supp.  79. 
will  be  within  the  jurisdiction  at  the  Neceislty  of  Expreaa  Statement. — 
tiine  of  said  trial^  and  whether,  if  said  Where  the  purpose  of  the  party  to  use 
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a  party  might  be  examined  on  the  trial  has  been  held  insufficient 
of  itself  to  defeat  an  examination  before  trial.^ 

5.  Criminating  Testimony. — A  party  cannot  be  forced  to 
answer  questions  which  tend  to  criminate  him  or  to  subject  him 
to  a  statutory  penalty.  It  is  held  in  some  cases,  however,  that 
he  cannot  on  this  ground  resist  an  application  for  an  order  for 
his  examination,  but  may  avail  himself  of  his  privilege  at  the 
time  the  objectionable  questions  are  propounded  to  him  ;*  while 
in  others  it  is  held  that  if  the  only  material  evidence  sought  is 
criminating,  the  examination  will  not  be  allowed,*  otherwise  the 

the  evidence  at  the  trial  clearlj  ap-  material,  he  ought  not  to  be  required, 

pears,  the  omission  to  expressly  state  and  cannot  absolutely  be  required,  to 

such  intention   is  supplied  by   neces-  make  the  order."     But  in  Skinner  v. 

sary    intendment,    and    the   intention  Steele,  88  Hun  (N.  Y.)  309,  the  court 

need  not    be    expressed   in    so  many  reviews    these    cases,   distinguishing 

words.     Ridert     v.    Blumenkrohn,    i  them  as  above,  and  finally  holds  that 

Misc.  Rep.  (N.  Y.  City  Ct.)  7.     See  the  fact  that  the  party  might  be  ex- 

also    Dart  v,    Laimbeer,    47    N.    Y.  amined  on  the  trial  is  no  reason  why 

Super.  Ct.  492.  an  order  may  not  be  granted  for  his 

In  McCoon  v.  White,  60  How.   Pr.  examination  before  the  trial,  and  that 

(N.  Y.  C.  PI.)  150,  the  court  said  that  the  court  may,  in  its  discretion,  grant 

the   rule  was    unwarrantable    that    a  such  an  order. 

party  who  seeks  to  examine  his  adver-  Distinction  Drawn betireen  Cases  of  Oor- 
sary  must  swear  in  his  affidavit  that  porations  and  IndlTlduals. — In  Blocker 
he  intends  to  introduce  the  evidence  on  v.  Guild,  15  Daly  (N.  Y.)  348,  it  was 
the  trial,  but  that  it  is  eminently  prop-  held  that  the  statutes  were  to  be  more 
er  to  adhere  to  the  practice  in  equity,  stringently  construed  in  the   case  of 
which  requires  the  party  to  state  that  individuals,  to  protect  them  from  fish- 
he  expected  to  prove  by  the  examina-  ing  excursions,  while   in  the  case   of 
tion  the  facts  which  he  alleges  to  be  corporations  it  was  said  to  be  immate- 
pecuUarly  within    the  knowledge   of  rial  whether  the  testimony  could  be 
the  person  whom  he  seeks  to  examine,  had  at  the  trial  or  not.  • 

1.  Goldberg  r.   Roberts,    12     Daly  2.  Edison  Mfg.  Co.  t;.  Hazard,  58 

(N-  Y.)  339.  N.   Y.  Super.  Ct.  566;  Batterson  v, 

Bffset  of  Bight  to  Examine  at  tlie  Trial.  Sanford,   45   N.   Y.   Super.   Ct.    127; 

"■In  Williams  r.  Folsom,  54  Hun  (N.  McGuffin  v.  Dinsmore,  4  Abb.  N.  Cas. 

Y.)  308,  and  in  Waters  t'.  Shay ne  (Su-  (N.  Y.  Super.   Ct.)  244;  Sprague  v. 

premeCt.),  32  N.  Y.   St.  Rep.  435,  it  Butterworth,   22   Hun    (N.    Y.)    503; 

was  said  not    to    be    the  practice  to  Judah  v.  Lane,  14  Daly  (N.  Y.)  310; 

direct  a  party  to  submit  to  an  examina-  Greismann  v.    Dreyfus,   4  Civ.    Pro. 

tion  before  trial  at  the  instance  of  his  Rep.  (Brooklyn  City  Ct.)  37;  Corbett 

adversary,    although  the   evidence  of  v,  De  Comeau,  4  Abb.  N.  Cas.  (N. 

such  party  could  be  secured  on  the  Y.  Super.  Ct.)  253;  Frothingham  v. 

trial.    These  cases  were  based   upon  Broadway",  etc.,  R.  Co.,  9  Civ.  Pro. 

the  case  of  Jenkins  V.  Putnam,  106  N.  Rep.  (N.Y.  Supreme  Ct.)  312.   Contra^ 

Y.  272,  in  which  case  the  question  was  Poindexter  v.  Davis,  6  Gratt.  ( Va.)  493. 

whether  the  statute   was  mandatory,  3.  Canada  Steamship    Co.   v,   Sin- 

and  absolutely  required   the  judge  to  clair,   3  Civ.  Pro.  Rep.  (N.  Y.  Super. 

grant  the  order  for  the  examination  of  Ct.)  284;  Kinney  v.  Roberts,  26  Hun 

^  party,  or  whether  it  vested  a  discre-  (N.Y.)   166;  Farmer  v.  National  L. 

tion  in  the  judge  to  deny  the  order  Assoc,  73  Hun  (N.  Y.)  524;  Sprague 

when  he  could   see  that  such   an  ex-  v.  Butterworth,  22  Hun  (N.  Y.)  503. 

amination  was  unnecessary,  and  it  was  In  Franks  v,  Reimer  (City  Ct.),  9 

decided  in  the  latter  aspect,  the  court  N.  Y.  Supp.  273,  the  affidavit  made  by 

io  that  case  saying :  **  Where  the  judge  the  defendant  for  an  order  to  examine 

can  see  that  the  examination  is  sought  the  plaintiff  as  a  witness,  in  order  to 

merely  for  annoyance    or  for  delay,  enable  the  defendant  to  prepare  his 

*nd  that  it  is  not  in  fact  necessary  and  answer,   alleged   that  the  note  which 
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party  will  be  left  to  his  privilege  at  the  examination,^  and  this 
seems  to  be  the  general  rule.* 

6.  AgaiiLBt  Honresidents. — The  nonresidehce  of  a  party  sought 

to  be  examined  does  not  affect  the  proceeding  in  some  jurisdic- 
tions, as  where  the  examination  is  procured  by  filing  interroga- 
tories,* but  where  the  examination  is  before  the  judge  granting 

was  the  subject  of  the  litigation  was  Davies  v.  Fish,  35  Hun  (N.  Y.)  430; 

obtained  from  him  by  means  of  a  con-  Haynes  v.   Hatch  (Supreme  Ct.)»  39 

spiracj,  and  that  he  desired  to  ascertain  N.  Y.  St.  Rep.  805 ;  Andrews  v.  Prince, 

whether  the  plaintiff  was  a  party  or  66  How.  Pr.  (N.  Y.  Supreme  Ct.)  280. 

privy  to  the  crime.     The  court  vacated  Bestrictiiig  Bzamlnatlon. — Where  the 

the  order  for  the  examination.     In  this  examination  of  a  party  might  lead  to 

case  it  was  said  that  such  an  examina-  testimony  tending  to  criminate  him, 

tion  cannot  be  had  even  to  the  extent  the  court  thought  that  counsel  pur- 

of  compelling  the  witness  to  claim  his  sued  the  proper  course  by  moving  in 

privilege  as  an  excuse  for  not  answer-  advance  of  the  examination,  to  limit  the 

ing.     Citing  Corbett  v,  De  Comeau,  examination     to     legitimate    matters, 

44  N.  Y.  Super.  Ct.  306;  Kinney  v,  rather  than  by  objecting  to  the  sev- 

Roberts,   26   Hun   (N.  Y.)   166;  Ya-  eral  questions  as  they  might  be  pro- 

mato  Trading  Co.  v.  Brown,  27  Hun  pounded.    Greensward  r.  Union  Dime 

(N.  Y.)  248.  Sav.  Inst.,  59  How.   Pr.    (N.   Y.   Su- 

In  Roberts  v.  Press  Pub.  Co.,  18  preme  Ct.)  401. 
Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  256,  In  an  Aotton  of  Ubel  the  defendant 
the  matters  aimed  at  by  the  proposed  was  permitted  to  examine  the  plaintiff 
examination  were  such  as  would  call  for  as  to  the  truth  of  the  alleged  libel,  but 
an  examination  as  to  the  commission  the  court  restricted  the  examination  so 
of  a  crime,  or  matters  which  would  that  no  questions  should  be  asked,  the 
form  a  link  in  the  chain  of  proof  of  a  answer  to  which  might  in  any  way 
crime,  and  it  was  said  that  the  court  '*  tend  to  subject  her  to  a  criminal 
should,  in  the  exercise  of  the  discre-  prosecution  or  penalty,  or  render  her 
tion  vested  in  it,  vacate  an  order  for  infamous,  nor  will  the  witness  be  re- 
the  examination.  Such  an  examina-  quired  to  plead  her  privilege  as  an  ex- 
tion  would  produce  no  result  beneficial  cuse  for  not  answering  such  questions, 
to  the  party,  because  "hardly  anything  such  a  requirement  being  contrary  to 
can  be  more  improbable  when  it  is  the  spirit  and  extent  of  the  rule  re- 
foreseen  with  certainty  that  the  plain-  quiring  such  examination."  Funk  v» 
tiff  may  exercise  the  right  to  refuse  to  Tribune  Assoc,  4  Civ.  Pro.  Rep.  (N. 
answer,  and  especially  when  he  sets  up  Y.  City  Ct.)  409. 
his  right  a  short  time  before  the  ex-  8.  Hotle«  to  Attomej.  —  Interroga- 
amination  is  to  take  place.''  tories  may  be  filed  to  a  nonresident 
Qnestions  Propounded  by  Interrogato-  party,  and  notice  served  upon  his  at- 
rial which  tend  to  criminate,  w^ill  be  torney.  Huggins  v.  Carter,  7  Ala.  631. 
stricken  out  on  motion.  French  v.  Yen-  In  Georgia,  under  sections  3810  and 
neman,  14  Ind.  282,  381 1  of  the  Code,  a  party  may  be  ex- 
Bee  Generally,  as  to  the  objection  that  amined  by  his  adversary  before  trial, 
the  discovery  sought  may  criminate,  although  he  be  a  nonresident  of  the 
the  article  Discovery,  Production,  county  in  which  the  action  is  pending, 
AND  Inspection,  vol.  6,  p.  742.  in  the  same  manner  as  other  witnesses 

1.  See  cases  cited  in  preceding  note,  may  be  examined  by  deposition.    The 

2.  Skinner  t;.  Steele,  88  Hun  (N.Y.)  court  said:  "So  far  from  a  nonresi- 
311;  Mechanical  Orguinette  Co.  v,  dent  plaintiff  being  exempt  from  the 
Haynes,  19  N.  Y.  Wkly.  Dig.  535;  obligation  to  make  discovery  by  an- 
Ball  v.  Evening  Post  Pub.  Co.,  12  Civ.  swering  interrogatories,  it  is  the  sole 


Pro.   Rep.   (N.   Y.   Supreme  Ct.)  4;  mode  by  which  he  can  be  called  upon 

Yamato  Trading  Co.  v.  Brown,  27  Hun  for  discovery  at  law."   Brown  v.  Mer- 

(N.  Y.)  248;  Fogg  V.  Fisk,  30  Hun  (N.  cer,  82  Ga.  551. 

Y.)  61;  Andrews  v.  Prince,  31  Hun        Ih  HaasachnBeUe  the  Statute  of  1853, 

(N.  Y.)  233;  Davenport  Glucose  Mfg.  c.  312,  §  61,  authorizes  one  party  in  a 

Co.  V,  Taussig,  33  Hun  (N.  Y.)  32;  civil  action  to  propose  interrogatories 
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the  order,  and  provision  is  made  under  the  statute  restricting 
the  examination  in  respect  of  parties  within  the  jurisdiction,  it 
is  otherwise.* 

7.  The  Affidavit— a.  Who  may  Make.— The  affidavit  in 
support  of  the  motion  for  an  order  for  the  examination  before 
trial  may  ordinarily  be  made  by  the  moving  party  himself  or  by 
his  attorney.* 

b.  Form  and  Sufficiency— (i)  Information  and  Belief. — 
An  affidavit  of  a  party  which  is  made  upon  information  and 
belief  should  be  accompanied  by  the  affidavit  oPthe  informant, 
or  an   excuse  offered   for  its   nonproduction.^     So  when  the 

to  his  adversary  to  discover  the  facts,  that  of  his  residence  or  where  he 
and  makes  no  distinction  between  per-  might  be  served  with  a  summons,  it 
sons  residing  within  or  without  the  was  held  that  a  nonresident  of  a  county, 
state,  and  when  one  party  files  inter-  temporarily  within  the  county,  mlpht 
rogatories  to  be  answered  by  a  non-  be  served  with  summons  and  be  coni- 
resident  party,  it  is  the  duty  of  the  pelledtoattendinsuchcounty, although 
nonresident  party,  upon  notice  of  the  the  court  said  that  the  proceeding  op- 
fact,  to  answer  the  interrogatories,  erated  with  prejudice  and  should  be 
and  he  has  no  right  to  require  a  com-  corrected  by  rule  or  legislation.  Todd 
mission  to  be  issued  for  that  purpose,  v.  Lambden,  lo  Abb.  Pr.  N.  S.  (N.  Y. 
Townsend  r.  Gibbs,  iz  Cush.  (Mass.)  Supreme  Ct.)  384. 
159.  Though  under  the  Act  of  i8«,  2.  Hale  v,  Rogers,  33  Hun  (N.  Y.) 
c-  333,  §§  98  to  109  inclusive,  when  In-  19;  Simmons  v.  Hazard,  65  Hun  (N. 
terrogatories  were  filed  to  a  nonresi-  Y.)6i5. 

dent  party,  it  was  the  duty  of  such  3.  Matter  of  Bronson,  78  Hun  (N. 

nonresident  party  to  take  out  a  com-  Y.)  351. 

mission  and  have  the  interrogatories  Facto  upon  Wld4fli  Informatloa  Based. 

answered.     Sheldon    v.    Kendall,    11  — In  \he  Matter  of  Bronson,  78  Hun 

Cush.  (Mass.)  75.  (N.  Y.)  351,  it  was  held  that  an  affi- 

1.  TbQS,  1&  New  Toxk,  there  is  no  rea-  davit  in  support  of  a  motion  for  an 

son  why  an  order  for  the  examination  order  for  the  examination  of  a  party 

of  a  plaintiff  who  is  a  nonresident  of  before  trial,  to  enable  a  plaintiff  to 

the  state  should  not  be  made,  but  such  prepare  his  complaint,  is  fatally  defec- 

an  order  must  be  served  upon    the  tive  when  made  upon  information  and 

part  J  while  he  is  within    the    state  belief  if  it  does  not  set  out  the  facts 

before  it  can  be  made  effectual.     Wit-  upon  which  the  information  and  belief 

cher  r.  Jones,  15  Daly  (N.   Y.)  343;  are  based. 

Hesse  v.  Briggs,  45  N.  Y,  Super.  Ct.  In  Frothingham  v,  Broadway,  etc., 

4i7;l>udley  V.  PressPub.  Co.,53Hun  R.   Co.,    9    Civ.    Pro.    Rep.    (N.   Y. 

(N.  Y.)  347;    Gustaf    V.    American  Supreme  Ct.)  313,  it  was  held  that 

Steamship  Co.,  31  Hun  (N.  Y.)  96;  the  fact  that  the  affiant  fails  to  state 

Marsht).  Woolsey,  14  Hun  (N.  Y.)  I.  the    grounds    of    his    belief,    in    his 

And  if  an  order  is  made  for  the  affidavit  made  upon  information  and 

examination  of  a  nonresident,  and  it  belief  for  the  purpose  of  obtaining  an 

appears  at  the  time  the  order  is  return-  order  for  the  examination  of  a  party 

able  that  the  party  has  not  come  into  to  enable  him  to  frame  his  complaint, 

^^  state   and    is    not    expected    to  is  not  sufficient  to  deny  jurisdiction  in 

come,  it  is    discretionary    with    the  the  judge  to  issue  the  order. 

court  to  vacate  the  order  without  prej-  AllltoTll  upon  Faoto  la  neadlag. — In 

wice  to  an   application  for  another  Horton  v.   Barnes,  33  Civ.  Pro.  Rep. 

order  at  the  proper  time.    Witcher  v,  (N.  Y.  Supreme  Ct.)  195,  it  was  said 

Jones,  15  Daly  (N.  Y.)  243.  that  where  the  affidavit  is  upon  infor- 

Ttnfarary  Presence, — Under  sec-  mation  and  belief,  it  is  unnecessary 

tion  391  of  the  N.  Y.  Code    of  Pro-  to  disclose  the  source  of  affiant's  in- 

cedure,  which  provided  that  a  party  formation,  where  the  order  is  based 

should  not  be  compelled  to  attend  for  upon  the  pleadings  which  set  out  the 

examination  in  any  other  county  than  facts  as  well  as  upon  the  affidavit. 
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affidavit  upon  which  an  oidcr  for  examination  is  asked  is  made 
bjr  an  attorney,  it  must  shov  the  necessary  facts  upon  his  own 
Imowledge,  and  if  it  is  made  upon  infonnation  and  belief  it  should 
show  the  source  thereof,^  and  why  it  is  not  made  by  the  party 
who  has  the  information.* 

(2)  Cause  of  Action  or  Defmsi. — The  affi<iavit  of  the  defendant 
must  show  the  existence  of  the  defense  by  stating  the  nature 
thereof,'  and  the  affida\nt  of  the  plaintiff  must  show  the  existence 
of  a  cause  of  action  ^  under  the  statute  so  providing,  because  the 
court  cannot  see  how  the  facts  stated  in  the  afiida\it  are  perti- 
nent unless  it  knows  what  «s  the  cause  of  action  or  defense.^ 
But  it  is  not  necessary  that  the  complete  cause  of  action  be 
stated,  the  nature  thereof  and  judgment  demanded  being  suffi- 
cient,* 

1.  Hale  r.  Rogers,  22  Hon  (N.  Y.)  4.  Charchman  r.  Merritt,  51  Huh 

19;  Simmons  r.  Hauinl,  65  Hun  (N.  (N.  Y.)  376;  Simmons  r.  Vanderbilt, 

Y.)  615 ;  Cook  V.  New  Amsterdam  Real  59  How.  Pr.  (N.  Y.  Supreme  Ct.)  412 ; 

Estate  Assoc.,  ^  Hun  (N.  Y.)  419.  Muller  r.  Levr,  52  Hun  (N.  Y.)  123. 

Aftar  Daalh  of  flalBtlff.~\lliere  the  •.  Greer  r. 'Allen,  15  Hun  (N.  Y.) 

original  plaintiff  dies,  and  her  admin-  456. 

istrator  is  substituted  in  her  place,  an  C.  Fatman  r.  Fatman,  32  Civ.  Pro. 

affidarit  made  br  the  attomer  for  the  Rep.  (N.  Y.  C.  PI.)  151;  Kaufman  v. 

substituted  plaintiff,  for  an  order  for  an  Herzfeld,  i  How.  Pr.  N.  S.  (N.  Y.  Su- 

examination  of  the  defendant  before  prcme    Ct.)    444;     Frothingham    v, 

trial,  setting  out  the  death  of  the  origi-  Broadwaj,  etc.,  R.  Co.,  9  Civ.  Pro. 

nal  plaintiff,  and  that  the  substituted  Rep.  (N.  Y.  Supreme  Ct)  315;  Her- 

plaintiff  had  no  knowledge  of  theficts,  bage  r.  Utica,  109  N.  Y.  81 ;  Videtto 

sufficientlr  accounted  for  the  failure  of  r.  Dudley,  56  N.  Y.  Super.  Ct.  600; 

the  plaintiff  to  make  the  affidavit;  but  Muller  r.'Levj,  52  Hun  (N.  Y.)  124; 

the  affidavit  of  the  attorney  must  show  Heishon  r.  Knickerbocker  L.  Ins.  Co., 

that  he  has  personal  knowledge  of  the  45  N.  Y.  Super.  Ct.  54. 

facts,  and  is  not  sufficient  in  this  re-  Svflda&ey    of  Sbowliv.  —  Where    a 

spect  if  it  only  refers  to  the  complaint  suit  is  brought  to  reform  a  written  in- 

which  is  sworn  to  on  information  and  strument,  it  is  not  a  sufficient  compH- 

belief.     Simmons  v.  Hazard,  65  Hun  ance  with  the  code  requiring  the  na- 

(N.  Y.)  612.  ture  of  the  action  to  be  stated,  merely 

AAdaytt  \tf  Attomey'i  GleilL — ^An  af-  to  state  that  the  purpose  of  the  action 

fidavit  by  an  attorney's  clerk  is  not  is  to  reform  a  deed  or  mortgage  or 

sufficient,   where    the    affiant    is    not  other  paper,  as  the  case  may  be,  but 

stated  to  have  personal  knowledge  of  the    ground     upon    which    relief     is 

the  facts,  and  no  reason  is  given  why  sought  should  be  indicated  with  rea- 

they  are  not  stated  by  the  party.     Pitts-  sonable  certainty.  Churchman  v,  Mer- 

burgh  Bank  r.  Murphy  (Supreme  Ct.),  ritt,  51  Hun  (N.  Y.)  377. 

18  N.  Y.  Supp.  575.  '*Tlda  ActloB  Is  Brouglit  to  Boeo?or 

3.  Cross  V.  National  F.  Ins.  Co.,  17  Damacos  for  certain  breaches  on  the 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  part  Of  the  defendant,  of  a  contract  in 
199;  Pittsburgh  Bank  v.  Murphy  (Su-  writing,  •  •  •  for  the  manufacture  and 
preme  Ct.),  18  N.  Y.  Supp.  575;  New  sale  •  •  •  of  printed  wrapping  pa- 
York  Press  Club  v,  Loyd,  12  Misc.  per,"  is  not  a  sufficient  statement  of  a 
Rep.  (N.  Y.  Super.  Ct.)  210;  Koehler  cause  of  action.  Hale  v.  Rogers,  22 
V,  Seward  (Supreme  Ct.),  8  N.  Y.  Hun  (N.  Y.)  19. 
Supp.  504.  An  Allogatton  that  tho  Flalntur •  Aetton 

8.  Robertson  v,  Russell,  ao  Hun  (N.  is  for  a  recovery  under  chapter  19,  part 

Y.)  244;  McCoon  V,  White,  60  How.  i,  Rev.  Stat.,  is  an  allegation  without 

Pr.  (N.   Y.  C.  PI.)  149;    Roberts  v.  any  value  under  the  statute  requiring 

Press  Pub.  Co.,  18  Civ.  Pro.  Rep.  (N.  the  nature  of  the  action  and  the  sub- 

Y.  Sup^r.  Ct.)  253.  stance  of   the  cause   of  action  to  be 

52  Valume  \\\l. 


AppUeatte:  BEFORE   TRIAL.  GrantlBg  or  BefusaL 

(3)  Action  **About  to  be  Brought** — An  affidavit  is  defective 
which  does  not  show  that  an  action  is  about  to  be  brought,  and 
a  statement  therein  that  the  party  "  expects  to  bring  an  action" 
is  not  a  compliance  with  a  statute  permitting  such  an  examina- 
tion in  an  action  about  to  be  brought.^ 

(4)  Names  and  Residences  of  Parties. — Under  statutory  pro- 
visions requiring  a  statement  of  the  names  and  residences  of  the 
parties  to  the  action,  it  is  not  enough  to  state  that  the  residence 
of  a  party  is  unknown  to  the  affiant  without  further  showing  an 
unsuccessful  attempt  to  ascertain  it.* 

(5)  Trust  Relation  Existing. — It  has  been  held  that  where 
the  relation  of  trust  and  confidence  has  existed  between  the 
parties  to  the  action,  less  strictness  is  exercised  with  respect  to 
the  form  of  the  affidavit.* 

c.  When  Facts  in  Affidavit  Admitted. — When  a  motion 
for  the  vacation  of  an  order  of  examination  is  made  upon  the 
moving  papers  of  the  party  to  whom  the  order  was  granted, 
the  truth  of  the  facts  in  the  moving  affidavit  is  admitted.* 

8.  Effect  of  Denial  of  Facts  or  Knowledge. — A  denial  in  a  plead- 
ing is  no  protection  to  a  party  from  an  examination  to  prove  the 
fact  denied,  as  it  is  the  denial  which  renders  proof  necessary;^ 
nor  can  the  examination  before  trial,  when  the  right  to  it  is 
properly  made  to  appear,  be  defeated  by  a  counter  affidavit  of 
the  party  sought  to  be  examined  that  he  has  no  knowledge 
on  the  subject.* 

stated.    This  is  too  vague,  indefinite,  address  of  the  attorney,  the  party  who 

and  uncertain  to  be  the  foundation  of  moved  to  show  cause  why  the  motion 

tnj  judicial  proceeding.     Boorman  v.  for  the  order  of  examination  was  heard 

fierce,  56  How.  Pr.  (N.  Y.  C.  PI.)  253.  and  decided  waived  the  defect  in  the 

I.  /»  re  Dounce,  7  Civ.   Pro.   Rep.  affidavit  under  rule  37  of  the  general 

(1^.  Y.  Supreme  Ct.)  426.  rules  of  practice,  because  he  did  not 

1  Simmons  v.  Hazard,  65  Hun  (N.  specify  in  the  notice  of  his  motion  this 

V.)6i6;  Depierris  v.  Slaven,  74  Hun  defect  as  a  ground  thereof. 

(N.  Y.)  629;  Dunham  v.  Mercantile  5.  Olney  v.  Hatcliff,  37  Hun  (N.  Y.) 

Mut.  Ins.  Co.,  44  N.  Y.  Super.  Ct.  388.  287 ;  Sweeney  v,  Sturgis,  24  Hun  (N. 

8.  Thus  in  Drake  f.  Weinman,  24  Civ.  Y.)  162. 

Pn).Rep.  (N.  Y.  C.  PI.)  323,  i2Misc.  6.  Wallace  v.    Reinhart,    11    Misc. 

Rep.  (N.  Y.)  65,  the  affidavit  in  such  Rep.  (N.  Y.  Super.  Ct.)  519;  Davis  v. 

a  case  was  upon  information  and  belief ,  Stanford,  37  Hun  (N.  Y.)  531;  Matter 

*pd  neither  the  source  of  the  info rma-  of  Nolan,  70  Hun  (N.  Y.)  536;  Green 

tion  nor  the  ground  of  the  application  v.  Carey,  81  Hun  (N.  Y.)  496;  Sanger 

^as  stated,  and  the  affidavit  was  up-  v,  Seymour  (Supreme  Ct.),  4  N.   Y. 

^eW.   See  also  Talbot  v.  Dorin,  etc.,  St.  Rep.  451. 

^o>  16  Daly  (N.  Y.)  174,  18  Civ.  Pro.  Attempt  to  Brade  Ezamination.— On  a 

^^'  (N.  Y.  C.  PI.)  304.  motion  to  vacate  an  order  for  exami- 

*•  Judah  V.  Lane,  14  Daly  (N.  Y.)  nation  l)efore  trial,  the  party  resisting 

3^"  the  order  filed  an  affidavit  to  which  he 

/v  V '^  Ray  V.  Harriot,  66  How.  Pr.  annexed  an  account  purporting  to  fur- 

(jN-  Y.  Supreme  Ct.)  270,  it  was  held  nish  the  information  which  was  sought 

Jljat  where  an  order  was  granted  for  to  be  obtained,  and  stating  that  it  was 

'Reexamination  of  a  party  before  trial,  all  the  information  he  could  possibly 

2M  the  affidavit  upon  which  the  appli-  give    upon   examination.     The    court 

cation  was  granted   was  defective  in  refused  to  vacate  the  order  upon  such 

"^t  it  did  not  properly  contain  the  an  affidavit,    citing   the   language   of 
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17.  The  SZAMlVAnov — 1.  Befim  Wluim.— The  examination  of 
a  party  should  be  had  before  one  having  authority  for  that  pur- 
pose,  but,  except  under  statutory  provisions,  there  seems  to  be 
no  distinction  between  this  kind  of  examination  and  the  exam- 
ination of  witnesses  generally.* 

2.  Sztent  of  Bramiiiatioii  —  a.  Confined  to  Applicant's 
Pleading. — The  right  of  examination  before  trial  is  not  un- 
limited and  unrestricted  to  the  extent  of  permitting  a  party  to 
examine  his  adversary  with  a  view  of  ascertaining  in  advance 
of  .the  trial  the  testimony  in  support  of  his  adversary's  cause  of 
action  or  defense,  but  the  examination,  as  a  general  rule,  must 
be  confined  to  such  matters  as  support  the  cause  of  action  or 
defense  of  the  party  who  seeks  the  examination.* 

iudge  Davis,    in   Miller,  v.    Kent,  59  the  question  was  not  raised  in   such 

low.  Pr.  (N.  Y.  Supreme  Ct.)  322,  as  cases.     See,  for  example,  Drake  v, 

follows :  **A  commission   merchant  or  Weinman,  24  Ctv.  Pro.  Rep.  (N.  Y. 

broker  has  no  right  to  conceal  from  C.  PI.)  323, 12  Misc.  Rep.  (N.  Y.)  65; 

his  customer  any  portion  of  his  busi-  Majer  v.  Ehrlich,  33  Hun  (N.  Y.)  i. 

ness  and  dealings  in  relation  to  the  %.  Florida. — ^Jacksonville,  etc.,  R.  Co. 

property  alleged  to  have  been  bought  r.  Peninsular  Land»  etc.,  Co.,  37  Fla. 

and  sold ;  and,  where  he  withholds  the  157. 

fullest  information  on  that  subject,  Massachnsetis. — Wetherbee  v.  Win- 
the  right  to  examine  before  trial,  in  Chester,  128  Mass.  293;  Wilson  v. 
an  action  brought  to  recover  alleged  Webber,  2  Gray  (Mass.)  558;  Sheren 
profits,  or  to  adjust  the  unsettled  ac-  r.  Lowell,  104  Mass.  24;  Baker  r.  Car- 
counts,  should  be  fully  accorded;"  and  penter,  127  Mass.  226;  Davis  v.  Mills, 
added :  **  We  are  not  at  all  satisfied  163  Mass.  481. 

with  the  good  faith  of  the  alleged  prof-  Nev>  Tork. — Adams  r.  Cavanaugh, 

fers  of  the  examination  of  the  defend-  37  Hun  (N.  Y.)  235;  Sanger  v.   Sey- 

ant's  books,  etc.     The  disingenuous-  mour  (Supreme  Ct.),  4 N.Y.  St.  Rep. 

ness  of  the  attempt  thus  to  defeat  the  451 ;  Bird  v,  Kreiser,  7  Misc.  Rep.  (N. 

examination  of  defendant  as  a  witness  V.)  737;  Jersey  City  First  Nat.  Bank 

must  have  struck  the  court  below  as  it  v,  Lindenmeyer  (Supreme  Ct.),  8  N. 

does  this  court."     Drake  v.  Weinman,  Y.  Supp.  447;  Bigler  r.  Duryee,  73 

24  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  323,  Hun  (N.  Y.)  556;  Douglass  r.  Meyer, 

12  Misc.  Rep.  (N.  Y.)  65.  61    N.    Y.   Super.  Ct.   372;  Beach  v. 

1.  See  article  Depositions,  vol.  6,  New  York,  14  Hun  (N.  Y.)  79;  Chapin 

p.  471.  V.   Thompson,    16   Hun  (N.    Y.)    53; 

fit  NoTth  CazoUna,  under  sections  580  Hirschsprung  v.  Boe  (City  Ct.),  8  N. 

and  581  of  the  Code,  parties  are  per-  Y.  St.  Rep.  349;  Sheehan  v.  Albany, 

mitted  to  subject  each  other  to  exam-  etc..  Turnpike  Co.  (Supreme  Ct.),  28 

i nation  before  trial,  before  the  clerk  or  N.  Y.  St.  Rep.  20;  Fraeier  v.  Davids, 

judge,  or  a  commissioner  appointed  by  i   How.  Pr.  N.  S.  (N.Y.  City  Ct.) 

the  court  for  that  purpose.     Bradley  492 ;  Dalzell  v,  Fahys  Watch  Case  Co., 

Fertilizer  Co.  r.  Taylor,  112  N.  Car.  58  N.  Y.  Super.  Ct.    136;  Bloom    v. 

144;  Vann  r.  Lawrence,  iii  N.  Car.  Patten,    58  N.    Y.   Super.    Ct,    225; 

33;  Helms  V.  Green,  105  N.  Car.  251.  New  York  Fourth  Nat.  Bank  v.  Boyn- 

See  also    Blossom    v.  Ludington,  32  ton,  29  Hun  (N.  Y.)  441 ;  Schepmoes 

Wis.  216.  V.  Bousson,  i  Abb.  N.  Cas.  (N.  Y.  C. 

In  New  Tork  the  examination  of  a  PI.)  481. 
party,  under  sections  870,  872,  and  873  In  Carr  v.  Risher,  20  Abb.  N.  Cas. 
of  the  Code  of  Civil  Procedure,  can  (N.  Y.  Supreme  Ct.)  176,  which  was 
only  be  taken  before  the  judge,  and  an  action  upon  a  stale  claim  on  a  bond 
not  before  a  referee  appointed  for  that  more  than  twenty  years  old,  the  plain- 
purpose.  Berdell  v,  Berdell,  86  N.  Y.  tiff  was  not  the  original  owner  of  the 
521.  Examinations  have  been  had  be-  bond;  the  bond  was  issued  by  the 
fore  other  officers  in  New  York,  but  county  trustees,  of  whom  all  were  dead; 
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b.  To  Ascertain  Cause  of  Action  or  Defense.— Where 

the  examination  is  permitted  for  the  purpose  of  enabling  a  party 

the  answer  of  the  defendant  was  a  gen-  60  Wis.  21 ;  Stuart  v,  Allen,  45  Wis. 

eral  denial  and  the   statute  of  limi-  160. 

tations;  the  defendant  moved  for  an  Conoendng  Katten  Pleaded. — In /ndi- 

order  for  the  examination  of  the  plain-  ana  it  was  held,  under  section  509,  Rev. 

tiff,  setting  out  that  all  the  other  trus-  Stat.   1881,  that  a  party  to  an  action 

tees  of  tlie  company,  except  himself,  may  examine  his  adversary  concern- 

were  dead,  and  matters  which  he  in-  ing  any  matter  stated  in  the  pleading. 

tended    to  prove  under  his  plea  as  a  Bish  v,  Beatty,  iii  Ind.  403.     See  also 

defense  to  the  action,  which  he  alleged  Chaffin  v.   Brownfield,   88  Ind.    305; 

could  only  be  proved  by  the  plaintiff  Stevens  v.  Flannagan,   131  Ind.   122 ; 

himself,  and  averring  that  he  intended  Lrowe  v,  Thompson,  86  Ind.  503;  Wa- 

to  use  the  deposition  of  the  plaintiff  bash,  etc.,  R.  Co.  v,  Morgan,  132  Ind. 

on   the  trial  if  permitted  to   take  it.  436. 

The    order  was  granted.    The  court  Vain  or  Curious  Inquiry — Duty  of  the 

held  that  such  an  examination  was  not  Judire. — It  is  for  the  judge,  by  ruling  at 

a  fishing  examination,  but  would  fur-  the  examination  and  under  the  rules  of 

nish  the  defendant  only  with  informa-  practice,  to  ward  off  all  inquiry  which 

don  of  facts  which  it  would  be  impos-  is  vain   or  Curious.     Dorf  v,   Walter 

sible  for  him  to  establish  in  any  other  (City  Ct.),  18  N.  Y.  Supp.  434;  Glen- 

waj.  ney  v.  Stedwell,  64  N.  Y.  123;  Doug- 

Toattmony  Tending  to  Destroy  Adver-  lass  v.  Meyer,  61  N.  Y.  Super.  Ct.  371 ; 

'a  Oase. — While  one  party  has  no  Raymond  v.  Brooks,  59  How.  Pr.  (N. 


right  to  examine  his  adversary  for  the  Y.  Supreme  Ct.)  383 ;  Blossom  v.  Lud- 
purpose  of  prying  into  the  evidence  ington,  32  Wis.  218.     See  also  IV-  2. «. 
supporting  his  adversary's  case,  yet,  Limitation  of  Examination. 
if   the   evidence  sought  supports  the  Preparation    for    Trial. — In    Massa- 
case  of  the  party  applying  for  the  or-  chusetts  one  party  is  entitled   to  file 
der,  it  is  no  objection  to  the  order  interrogatories  to  be  answered  by  his 
that     the    testimony    sought    has    a  adversary  in  advance  of  the  trial  in 
tendency  to  defeat  the  case  of  the  party  order  to  assist  him  in  preparing  for  trial, 
sought   to  be    examined.     Sanger  v»  Baker  v.  Carpenter,  127  Mass.  227. 
Se3rxnour  (Supreme  Ct.),  4  N.  Y.  St.  But  in  Weston   v,  Reich,  48   Hun 
Rep.  451.    See  also  Thebaud  v.  Hume  (N.  Y.)  320,  which  was  an  action  for 
(Buffalo  Super.  Ct.),  15  N.  Y.  Supp.  the  foreclosure   of  a  mechanic's  lien 
664,  wherein  the  court  held  that  such  an  for  building  material,  the   defendant 
order  should  be  granted  to  the  defend-  answered  and  admitted  the  delivery  of 
ant  in  analogy  to  the  chancery  practice  the   lumber  in   accordance    with  the 
that  the  defendant  could  discover  from  allegations  of  the  complaint,  and  the 
the  plaintiff  when  the  defense  consisted  plaintiff  sought  to  examine  the  defend- 
in    destroying    the    plaintiff's    case,  ant  for  the  purpose  of  more  particu- 
while,  under  like  circumstances,  the  larly  disclosing  what  specific  items  the 
plaintiff  could  not  examine  into   the  defendant  admitted  to  have  received, 
defendant's  grounds  of  defense.     See  in  order  that  the  plaintiff  might  know 
also  Campbell  v,  American  Zy lonite  what  items  he  would  have  to  prove 
Co.,  53  N.  Y.  Super.  Ct.  131.  the  delivery  of,    further  stating  that 
QnesOon  of  Vezad^  between  tbe  Far-  the  plaintiff  could  not  safely  proceed 
ttea. — Where  the  question  involved  is  to,  or  prepare  for,  trial  until  the  exam- 
simply    one  of  veracity  between  the  ination  of    the   defendant    had    been 
moving  party  and  the   party  sought  made.     The  court  vacated  the  order 
to  be  examined,  the  order  will  not  be  for  the  examination  upon  the  ground 
granted.     Blocker  v.  Guild,  15  Daly  that  the  object  thereof  was  to  procure 
(N.  Y.)  348,  the  testimony  of  the  defendant  for  the 
teepe  Ooextenalye  wlUi  CrosB-ezamlna-  purpose  of  enabling  the  plaintiff  to 
tlon. — The  examination  of  a  party  be-  prepare  for  trial;  and  held  that  while 
fore  trial,  it  is  said,  may  be  as  broad  some  judges  have  granted  these  orders 
as  that  of    a  witness  on  cross-exami-  with  more  freedom  than  others,  they 
nation.  Kelly  v.  Chicago,  etc.,  R.  Co.,  have  never  been  granted  for  such  a 
60  Wis.  488;  Cleveland  v.  Burnham,  purpose  alone. 
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to  frame  his  pleading,  he  must  state  a  cause  of  action  or  defense, 
as  the  case  may  be,  and  an  examination  of  his  adversary  will  not 
be  permitted  for  the  purpose  of  enabling  him  to  ascertain  whether 
or  not  he  has  a  good  cause  of  action  or  defense.* 

1.  Dalzellt;.  Fahys  Watch  Case  Co.,  who  had  been  killed  in  a  mine  acci- 

58  N.  Y.  Super    Ct.  136;  Nathan  v,  dent,  it  was  held  that  she  was  entitled 

Whitehill,  67  Hun  (N.  Y.)  400;  Brit-  to  an  order  to  examine  tlie  superin- 

ton  V.   MacDonald,  3  Misc.  Rep.  (N.  tendent  of  the  mine  for  the  purpose  of 

Y.  C.  PI.)  514;  Govin  V,  DeMiranda  eliciting  information  as  to  who  would 

(Supreme  Ct.),  17  N.  Y.   Supp.  817;  be  proper  parties  defendant,  as  the  su- 

De  Leon  v,  De  Lima,  66  How.  Pr.  (N.  perintendent  of  the  mine  presumably 

Y.  Super.  Ct.)  287 ;  Frazier  v,  Davids,  knew  who  were  his  employers  and  who 

I  How.  Pr.  N.  S.  (N.  Y.City  Ct.)  493;  were  engaged  in  operating  the  mine. 

In  re  Dounce,  7  Civ.  Pro.  Rep.  (N.  Matter  of  Nolan,  70  Hun  (N.  Y.)  536. 

Y.  Supreme  Ct.)  426;  Roberts  v.  Press  Amendment  as  to  Parties. — When  the 

Pub.  Co.,   18  Civ.  Pro.  Rep.  (N.  Y.  answer  of  a  defendant  makes  it  neces- 

Super.  Ct.)  253.  sary  for  the  plaintiff  to  file  an  amended 

In  an  Action  by  an  Assignee,  brought  complaint,  the  examination  of  the  de- 
for  the  purpose  of  recovering  moneys  fendant  may  be  had  for  the  purpose  of 
alleged  to  have  been  procured  from  ascertaining  who  should  be  made  par- 
his  assignor  by  fraudulent  representa-  ties  defendant  to  such  amended  com- 
tions,  such  representations  being  to  plaint.  Baas  v.  Pain  (Supreme  Ct.), 
the  effect  that  the  defendant  had  24  N.  Y.  Supp.  583.  See  also  Blossom 
bought  and  sold  stocks  for  said  as-  v,  Ludington,  32  Wis.  216. 
signor  as  his  broker,  incurring  large  To  Determine  Cliaxacter  of  Action. — ^An 
losses,  the  assignee  alleged  that  no  examination  will  not  be  permitted  for 
such  sales  or  purchases  were  made,  the  purpose  of  assisting  the  plaintiff 
and  sought  to  discover  the  names  of  in  determining  whether  he  shall  bring 
the  vendors  and  vendees  of  such  an  action  at  law  or  a  suit  in  equity, 
stock,  setting  up  that  the  same  were  Green  v,  Carey,  81  Hun  (N.  Y.)  497. 
not  known  to  him  or  to  his  assignor.  Libel  and  Slander. — In  an  action  of 
It  was  held  that  the  assignee  should  slander  the  plaintiff  sought  to  examine 
be  afforded  an  opportunity  to  investi-  the  defendant  for  the  purpose  of  show- 
gate  the  good  faith  of  the  defendants,  ing  the  exact  language  used  by  the  de- 
and  that  the  application  was  not  simply  fendant  in  disseminating  the  alleged 
an  effort  to  ascertain  if  there  existed  a  scandal.  The  court  held  that  as  the 
cause  of  action,  but  that  the  proceed-  object  of  the  examination  was  obvious- 
ing  afforded  the  only  means  by  which  ly  to  compel  the  defendant  to  testify 
the  plaintiff  could  prove  that  the  trans-  as  to  his  guilt  of  the  offense  alleged, 
actions  were  not  had  in  good  faith,  the  order  could  not  be  granted,  be- 
Dyettv.  Seymour,  50  Hun  (N.  Y.)  278.  cause  a  party  shall  not  be  compelled 

To  Ascertain  Bmployees  of  Corpora-  to  disclose  facts  to  enable  the  plaintiff 

tlon. — In  Burritt  v.   Koster,  7    Misc.  to  sustain  an  action  for  slander,  upon 

Rep.  (N.   Y.  C.  PI.)  75,  application  the  authority  of  Bailey   7'.   Dean,   5 

was   made   for  the  examination  of  a  Barb.  (N.   Y.)  297;    De  Leon  v.  De 

party  before  trial  but  after  issue  joined,  Lima,  66  How.  Pr.  (N.  Y.  Super.  Ct.) 

in  an  action  against  a  corporation  for  288. 

an  assault  alleged  to  have  been  com-  In  an  action  of  libel  a  defendant  will 

mitted  by  servants  of  the  corporation,  not  be  permitted  to  examine  a  plaintiff 

The  purpose  of  the  examination  was  in  order  that  he  may  answer  that  the 

to  ascertain  whether  the  persons  who  libel  published  was  true.     He  should 

committed  the  assault  were  employees  have  known  the  truth  or  the  falsity  of 

of  the  corporation.     The  court  denied  the  libel  before  publishing  it.     Gray  t'. 

the   application,  because   to   grant   it  Baker,  69  Hun  (N.  Y.)  86;  Strakosch 

would  be  in  effect  to  allow  an  exami-  t;.  Press  Pub.  Co.,  53  Hun  (N.  Y.)  504. 

nation  for  the  purpose  of  ascertaining  See  also  Roberts  -•.  Press  Pub.  Co.,  18 

whether  the  plaintiff  had  a  cause  of  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  253. 

acMon  against  the  defendant.  In  an  action  of  «;lander,  the  plaintiff 

To  Ascertain  Employ  era. — In  an  action  moved  for  an  order  to  examine  the  de- 

by  the  administratrix  of  a  workman  fendant  upon  the  following  affidavit: 
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c.  Production  of  Books  and  Papers — (i)  The  Right. — The 

proceeding  for  the  production  and  inspection  of  books  and 
papers  is  one  which  is  distinguished  from  the  subject  under 
treatment,  though  such  production  is  sometimes  an  incident 
to  the  examination  of  a  party  before  trial.^  Such  production, 
however,  whether  expressly  provided  for,  or  whether  permitted 

as  coincident  to  the  right  of  examining  a  party  before  trial, 
cannot  be  had  for  any  purpose  except  to  aid  the  witness  in 
giving  his  testimony.* 

"  PlaintifPs  information,  however,  is  istence  of  facts  which,  if  established, 

of  such  a  nature  as  to  render  it  impos-  would  entitle  the  plaintiff  to  more  than 

sible  to  ascertain  from  it  the  extent  of  one  cause  of  action.    Judah  v.  Lane, 

defendant's  statements,  and   the  per-  14  Daly  (N.  Y.)  310. 

sons  to  whom   or  in  whose  hearing  1.  For  a  Full  Treatment  of  tbe  Bu1]t)ect 

thej  were   made,  or   the  amount  of  of  ProduotUm  of  Booln  and  Papers  for 

damage  caused  bj  said  statements  as  inspection  by  a  party,  see  article  Dis- 

aforesaid,  and  that  plaintiff  cannot  pre-  covsry.    Production,  and  Inspbc- 

pare  for  trial  without  an  examination  tion,  vol.  6,  p.  728. 

of  defendant  before  trial,  and  cannot  2.  Thus  in  New  Tork^  under  section 

with  any  degree  of  definiteness  or  pre-  873,  subdivision  7,  Code   Civ.    Pro., 

cision    frame    a    complaint    herein."  books  and  papers  of  a  corporation  must 

The  court  held  that  this  was  a  fishing  be  produced  by  the  officer  of  the  cor- 

expedition  by  which  the  plaintiff  ex-  poration  under  an  order  requiring  his 

pected  to  procure  a  statement  of  slan-  examination  before  trial,  but  only  for 

derous  observations  in  detail  if  in  fact  the  purpose  of  his  testimony  in  relation 

any  such  slanderous  observations  were  to  the  contents  of  such  books  and  papers 

madty  and  that  the  code  never  intend-  in  the  same  manner  as  individuals  are 

ed  any  such  purpose  for  this  proceed-  compelled  to  testify  at  the  trial,  and 

ing.    The  necessity  for  such  an  order  not    for    inspection    by    the    parties. 

must  be  substantial  and  must  rest  upon  Frothingham  v.   Broadway,   etc.,    R. 

a  frima  facie  cause    of   action,    and  Co.,  9  Civ.  Pro.  Rep.  (N.  Y.  Supreme 

not  a  mere  speculation.     Glen  Cove  Ct.)  312;  Chaffee  v.  Equitable  Reserve 

Mfg.  Co.  V.  Sutro  (Supreme  Ct.),  24  Fund  L.  Assoc,  56  N.  Y.  Super.  Ct. 

N.  Y.  St.  Rep.  1005.  272;  Bloom  v.  Pond's  Extract  Co.,  27 

Before  Suit  Brought, -—In  Matter  of  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  366; 

Bryan,  3  Abb.  N.  Cas:  (N.  Y.  Super.  Black  v,  Curry,  i  Civ.  Pro.   Rep.  (N. 

Ct.)  293,   the  court    was    of   opinion  Y.  Marine  Ct.)  193;  New  York,  etc., 

that  a  plaintiff  could  not  take  an  exam-  R.  Co.  v.  McHenry  (Supreme  Ct.),  9 

ination  of  a  defendant   in   an  action  N.  Y.  St.  Rep.  148;  Boorman  v.  At- 

for  slander  under  the  statute  govern-  lantic,   etc.,    R.    Co.,   78  N.   Y.  599; 

ing  examinations  of  parties  before  suit  Drake  v,  Weinman,  24  Civ.  Pro.  Rep. 

commenced,   for  the  purpose  of  ena-  (N.  Y.  C.  PI.)  323,  12  Misc.  Rep.  (N. 

bWng  him  to  frame  his  complaint.  Y.)65;  Fenlon  v,  Dempsey,  50  Hun 

Evidence    Criminating, — In    Funk  (N.    Y.)    133;    Levey   v.    New    York 

V.  Tribune  Assoc,  4  Civ.  Pro.  Rep.  Cent.,  etc.,  R.  Co.,  53  N.  Y.  Super. 

(N.  Y.City  Ct.)  409,  it  was  held  that  Ct.  263. 

while  a  defendant  could  not  be  com-  Prodaotlon  Available  at  Trial — ^Effect. 
pclled  to  furnish  evidence  in  an  action  — When  it  is  necessary  for  the  success- 
of  libei  and  slander,  a  discovery  from  ful  prosecution  of  a  suit  that  the  plain- 
the  plaintiff  may  be  had  of  the  truth  tiff  shall  examine  the  defendant  before 
of  the  libel  alleged,  where  such  a  dis-  trial,  and  there  is  no  other  source  from 
covery  will  not  subject  the  plaintiff  to  which  the  facts  can  be  obtained,  except 
4  criminal  prosecution  or  to  a  penalty  from  the  examination  of  the  defendant 
or  forfeiture,  or  render  him  infamous,  corporation's  books,  such  books  may 
Moretlian  One  Cause  of  Action  Shown,  be  ordered  to  be  produced  on  the  ex- 
—It  is  no  objection  to  an  order  for  the  amination  of  an  officer  of  the  corpora- 
examination  of  a  party  before  trial,  tion,  and  it  is  not  an  answer  to  the 
^t  the  moving  papers  allege  the  ex-  application  that  the   books   could  be 
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(2)  How  Enforced. — The  direction  for  the  production  of  books 
and  papers  in  such  a  case  may  be  embraced  in  the  order  of 
examination,  or  it  may  be  independently  enforced  by  a  subpoena 
duces  tecum  in  the  absence  of  an  express  direction  in  the  order.* 

d.  Parties  to  the  Examination— (i)  In  General, — Of  course 

the  proceeding,  in  so  far  as  it  is  preserved  independent  of  the 
examination  of  witnesses,  generally  applies  only  to  the  parties  to 
the  action  * 

(2)  Corporations, — Under  a  statute  authorizing  the  examina- 
tion of  the  officers  and  directors  of  a  corporation  which  is  a  party 
to  a  suit,  the  servants  and  employees  of  the  corporation  cannot 

produced  bj   subpceua  duces  tecum  at  v.   Spofford,  3  Abb.  N.  Cas.   (N.  Y. 

the  trial.      Chaffee  v.  Equitable   Re-  Supreme  Ct.)    135,  which   was   not  a 

serve  Fund  L.  Assoc,  56  N.  Y.  Super,  case    wherein     the     production     was 

Ct.  272.  sought  for  the  purpose  of  enabling  the 

Pazty  Not  a  Corporation. — It  is  also  witness  to  testify  more  accurately ;  and 
held  that  upon  granting  an  order  for  the  other  cases  seem  to  be  of  the  same 
the  examination  of  a  party  before  trial,  character.  And  in  People  v.  Dyck- 
such  party  may  be  required  to  pro-  man,  34  How.  Pr.  (N,  Y.  Super.  Ct.) 
duce  upon  examination  any  books  or  225,  cited  above  with  disapproval,  the 
papers  in  his  possession  necessary  to  court  went  so  far  as  to  say  that  the 
the  examination.  McGuffin  v.  Dins-  witness  might  not  only  be  required  to 
more,  4  Abb.  N.  Cas.  (N.  Y.  Super,  produce  the  books  for  the  purpose  of 
Ct.)  241 ;  People  v.  Dyckman,  24  How.  aiding  him  in  his  testimony,  but  that 
Pr.  (N.  Y.  Super.  Ct.)  225;  Smith  v.  he  might  also  be  required  to  read  out 
MacDonald,  i  Abb.  N.  Cas.  <N.  Y.  Su-  of  the  books  specific  items  to  which  he 
per.  Ct.)  350.  See  also  Ahlymeyer  v.  had  referred  in  his  testimony,  and  that 
Healy  (C.'Pl.),  12  N.  Y.  St.  Rep.  677,  such  items  might  be  incorporated  in 
wherein  the  production  was  ordered  his  evidence.  Thus  it  appears  that 
upon  the  witness  swearing  that  he  this  case  is  not  like  those  collected 
could  not  testify  without  assistance  which  hold  that  the  witness  might  be 
from  his  books  and  papers,  under  a  compelled  to  produce  books  and  pa- 
section  of  the  Code  of  Civil  Procedure  pers  for  the  purpose  of  refreshing  his 
not  expressly  relating  to  the  exami-  memory,  and  are  impliedly  overruled 
nation  of  parties  before  trial.  in  Wahed  El  Tazi  v.   Stein,  20   Civ. 

But  in  Wahed  El  Taai  v.  Stein,  20  Pro.  Rep.  (N.  Y.  Supreme  Ct)  125. 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)        1.  Ahlymeyer  r.  Healy  (C.  PL),  12 

125,  a  contrary  rule  was  laid  down,  to  N.  Y.  St.  Rep.  677 ;  Fenlon  v,  Demp- 

the  effect  that  the  provision  of  the  code  sey,  50  Hun  (N.  Y.)  133 ;  McGuffin  v, 

with  regard  to  the  examination  of  a  Dinsmore,  4  Abb.    N.    Cas.    (N.    Y. 

party  before  trial  did  not  authorize  the  Super.  Ct.)  241 ;  Smith  v.  MacDonald, 

production  of  books  and  papers  of  such  i  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  350; 

party  at  the  examination.     In  this  case  People  v,  Dyckman,  24  How.  Pr.  (N. 

the  court  referred  to  People  v.  Dyck-  Y,  Super.  Ct.)  225. 
man,  24  How.  Pr.  (N.  Y.  Super.  Ct.)         3.  See    supra,    II.   Nature    of   ike 

225,  and  McGuffin  v,  Dinsmore,  4  Abb.  Right. 

N.  Cas.   (N.  Y.  Super.  Ct.)  341,  and        FlctttUnu     Names    uuler    Statute. — 

said  that  they  were  not  entitled  to  be  When  a  suit  is  begun  against  a  firm, 

followed   as  authority ;  and  cited,  in  some  of  the  members  of  which  are  not 

support  of  the  rule  which  it  laid  down,  known   to  the    plaintiff,    the    known 

DeBary  v,  Stanley,  48  How.  Pr.  (N.  member  being  designated  as  John  Doe, 

Y.  C.  PI.)  349;  Hauseman  v.  Sterling,  and  a  summons   is  served   upon   the 

61  Barb.  (N.  Y.)  347,  and  assigned  as  a  known  member,  the  defendant  serx^ed 

further  reason  for  its  decision  that  the  may  be  examined  for  the  purpose  of 

Code  of  Civil  Procedure  makes  ample  disclosing  who  are  the  other  members 

provision  for  the  remedy  of  produc-  of  the  firm.     Baas  v.  Pain  (Supreme 

tion  and  inspection.     See  also  Martin  Ct.),  24  N.  Y.  Supp.  583. 
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be  examined,^  but  where  interrogatories  are  propounded  to  an 
officer  of  a  corporation,  his  answers  are  admissible  in  evidence 
against  the  corporation.^ 

(3)  Suit  for  Another's  Benefit. — The  fact  that  a  suit  is  brought 
for  the  benefit  of  a  third  person  does  not  deprive  the  defendant 
of  the  right  to  propound  interrogatories  for  discovery  from  the 
plaintiff  of  facts  material  to  his  defense.' 

(4)  Party  in  Interest. — Though  it  has  also  been  held  that  it  is 
not  sufficient  that  a  person  is  merely  a  party  in  interest^  but  he 
must  be  a  party  upon  the  record  to  come  within  the  provisions 
of  the  statute  regulating  the  examination  of  parties  before  trial.* 

(5)  Party  in  Default, — Where  a  party  is  in  default  he  stands 
upon  the  record  as  having  given  up  the  contest,  and  is  no  longer 

1.  Reichmann  v.  Manhattan  Co.,  26  himself  as  being  the  assistant  general 

Hun  (N.  Y.)  433.  manager  of  the  corporation.  Theintro- 

S.  Jacksonville,  etc.,  R.  Co.  v.  Pe-  duction  of  the  interrogatories  and  an- 

ninsular  Land,  etc.,  Co.,  27  Fia.  157.  swers   in  evidence  being  objected  to, 

Aettom    by    AUefOd    8tocklioli«r. — In  upon  the  ground  that  the  party  who 

an  action  against  an  officer  of  a  corpo-  answered  the  interrogatories  was  not 

ration,  by  a  person  claiming  to  be  a  shown  to  be  a  paK  of  the  defendant 

stockholder  therein,  for  an  account-  company,  and  was  of  such  a  grade  and 

ing,  etc.,  on  the  ground  of  waste  and  character  that  he  should  not  have  an- 

mismanagement,  if  the  ownership  of  swered,the  court  held  that  the  objection 

the  stock  claimed  by  the  plaintiff  is  should  have  been  supported  by  some 

in  dispute,  he  must  first  establish  his  affirmative  showing  to  that  effect,  and 

right  as  a  stockholder  by  proving  his  should  have  been  made  before  the  an- 

ownership,  before  he  can  have  an  ex-  swers  to  the  interrogatories  were  filed, 

amination  of  the  defendant  before  trial,  so  that  the  party  propounding  the  in- 

Lawson  v,  Stanley  (Super.  Ct.),  15  N.  terrogatories  might  not  be  ensnared  by 

Y.  Supp.  707.  an  answer  filed  in  compliance  with  the 

Itetar  Statnte  wliare  NaaiM  of  Farttes  statute,  and  an  exception  like  this  made 

UUbowh. — Under    N.   Y.  Code   Civ.  upon  the  trial.  Jacksonville,  etc.,  R.  Co. 

P^o-i  h  451*  ^  plaintiff  who  is  ignorant  v.  Peninsular  Land,  etc,  Co.,  27  Fia.  65. 

of  the  name  of  the  defendant  is  author-  Aaaodatton  Not  a  Ooxyoratlon. — The 

ized  to  designate  a  fictitious  name  in  officers  of  an  association  which  is  not 

the  summons.     Under  this  section   a  a  corporation  cannot  be  examined  as 

plaintiff  is  not  authorized  to  sue  a  fie-  parties  before  trial  when  they  are  not 

titious  person,  when  he  knows  the  name  parties  to  the  action,  under  the  statute 

of  the  real  defendant,  for  the  purpose  of  permitting  such  a  proceeding  in  the 

bringing  him  in  if  he  sees  it  would  case   of  a  corporation.     McGuffin  v. 

afterwards  suit  his  design ;  and  under  Dinsmore,  4  Abb.  N.  Cas.  (N.  Y.  Super, 

this  construction  a  plaintiff  who  sues  a  Ct.)  246. 

fictitious    person    cannot    afterwards  Im  Kassaehusefets,  in  order  to  entitle 

have  an  order  to  examine  the  officers  of  a  party  to  file  interrogatories  to  a  cor- 

a  bank  when  his  allegations  show  that  poration,  under  Gen.  Stat.,  c.  129,  he 

he  is  suing  the  corporation,  that  he  is  bound  to  show  to  the  satisfaction  of 

knew  the  names  of  the  officers,  and  the  court  that  the  adverse  party  is  a 

that  the  matters  inquired  about  show  corporation.    Gott  v.  Adams  Express 

individual  responsibilities  and  not  such  Co.,  100  Mass.  320. 

as  arc  connected  with  the  duties  of  the  Municipal  Corporution. — Gen.  Stat, 

parties  to  the  bank.     Hancock  v.  Ox-  Mass.,  c.  129,  §  50,  providing  for  filing 

ford  First  Nat.  Bank,  93  N.  Y.  85.  interrogatories  to  be  answered  by  offi- 

OldocUos  to  Paz^  AnawttTlBg. — Inter-  cers  of  corporations,  has  no  applica- 

rogatories  were  propounded  to  ''  the  tion  to  municipal  corporations.    Line- 

soperintendent "  of  the  defendant  cor-  han  v.  Cambridge,  109  Mass.  212. 

poration.     The   interrogatories  were  8.  Harding  t;.  Morrill,  136  Mass.  291. 

answered  by  a  person  who  described  4.  Seeley  v.  Clark,  78  N.  Y.  220. 
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a  party  litigant,  and  it  is  said  he  cannot  therefore  be  examined 
before  trial  under  the  statute  regulating  the  examination  of 
parties.^ 

e.  Limitation  of  Examination. — When  one  party  is  ordered 

to  testify  before  trial  for  the  purpose  of  enabling  his  opponent 

to  frame  his  complaint,  the  examination  should  be  limited  to 

such  matters  only  as  are  necessary  to  accomplish  this  purpose.* 

/.  Second  Examination. — A  second  examination  of  a  party 

before  trial,  though  not  a  matter  of  absolute  right,  may  be 
granted  in  the   discretion   of    the  court.*     But  when  the  first 

1.  Sharp  V.  Hutchinson,  48  N.  Y.  for  personal  injury,  etc.,  examination 
Super.  Ct.  Z03.  of  tlie  defendant  bj  the  plaintiff  was 

2.  Heishon  v.  Knickerbocker  L.  Ins.  restricted  to  defendant's  ownership 
Co.,  45  N.  Y.  Super.  Ct.  54.  of  the  elevator,  and  his  relation  to  the 

So,  also,  under  a  statute  providing  for  persons  in  charge  of  it,  and  the  name 

the  taking  of  a  party's  deposition  be-  of  the  physician  called  by  defendant 

fore  trial  as  other  witnesses,  the  court  to   attend    the  plaintiff.     Douglass  r. 

has   power  to  limit  the  examination.  Meyer,  61  N.  Y.  Super.  Ct.  372. 

Blossom  f.  Luding^on,  33  Wis.  216.  Inqnlrjr  into  Partnerelilp  Accounts. — 

As  to  Time  and  Place  of  Accident. —  In  an  action  by  the  administrator  of  a 

In  an  action  for  damages  for  personal  partner    against    surviving    partners, 

injuries  caused  by  the  driving  of  one  where  it  was  necessary  to  permit  an 

of  defendant's  horse  cars   upon    the  examination  of  the  defendant  in  order 

plaintiff,  an  order  for  the  examination  that  the  plaintiff  might  frame  an  or- 

of  the  plaintiff  was  restricted  to  the  derly  pleading,  by  the  ascertainment 

time  and  place  when  and  where  the  al-  of  facts  which  were  within  the  defend- 

leged  accident  occurred  and  to  the  resi-  ant's  knowledge    and  of    which    the 

dence  of  the   plaintiff  at  that   time,  plaintiff  was  ignorant,  the  examination 

The  court  said :  **  It  is  a  delicate  mat-  was  ordered  to  be  confined  to  these 

ter  in  this  class  of  cases  to  grant  an  matters  and  not  to  be  extended  to  an 

order  of  examination  that  will  cover  accounting  of  the  partnership  affairs, 

all  the  issues.     If  such  an  order  should  as  the  latter  inquiry  was  not  necessary 

be  granted  in  all  cases  there  would  be  for  the  preparation  of  the  complaint, 

great  and  unnecessary  consumption  of  Raymond  v.  Brooks,  59  How.  Pr.   (N. 

time  and  probably  hardship  to  plain-  Y.  Supreme  Ct.)  383. 

tiff."    Kinsella  V.  Second  Ave.  R.  Co.,  Before  and  after  lesae. — In  Kelly  v. 

19  N.  Y.  Supp.  189.  Chicago,  etc.,  R.  Co.,  60  Wis.  487,  it 

A8  to  Proper  Parties. — In  an  action  was  held  that,  under  section  4096,  Rev. 
for  damages  by  the  administratrix  of  Stat.  Wis.,  a  party  may  examine  his 
a  workman  who  had  been  killed  in  a  adversary  without  limit  as  to  the  ex- 
mine,  upon  application  for  an  order  tent  of  the  examination  after  the 
to  examine  the  superintendent  of  the  pleadings  are  at  issue,  but  when  the  ex- 
mine  to  ascertain  the  propet  parties  amination  is  sought  before  the  plead- 
dcfendant,  it  was  proper  to  limit  the  ings  are  at  issue,  the  court  may,  under 
examination  of  the  superintendent  so  the  statute,  limit  the  subject  to  which 
as  to  bring  out  information  as  to  who  such  examination  shall  extend, 
would  be  proper  parties.  Matter  of  iBsnea  Made  More  Definite. — While 
Nolan,  70  Hun  (N.  Y.)  536.  the  court  may  not  restrict  the  scope 

But  see  Reichmann  v.  Manhattan  of  the  examination  so  as  to  limit  the 
Co.,  26  Hun  (N.  Y.)  433,  wherein  it  is  issue,  where  the  issues  are  not  definite 
held  that  section  872  of  the  N.Y.  Code  the  court  may  define  more  clearly 
of  Civil  Procedure,  autliorizing  the  what  the  issues  are  and  the  general 
examination  of  officers  and  directors  of  scope  of  the  inquiry,  but  not  for  the 
a  corporation  which  is  a  party  to  a  suit,  purpose  of  narrowing  the  real  issues 
does  not  contemplate  the  servants  and  and  preventing  a  disclosure  of  all  mat- 
employees  of  such  corporation.  ters  relevant  to  the  controversy.    Kelly 

Personal  Injuries — Examination  Limited  v.  Chicago,  etc.,  R.  Co.,  60  Wis.  487. 

to  Ownership  of  Elevator. — In  an  action  8.  In  Massachasette  one  party  has  no 
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order  is  vacated  by  reason  of  the  insufficiency  of  the  moving 
papers,  the  second  order  is  more  readily  granted.* 

g.  Scope  of  Answers. — When  interrogatories  are  propounded 
to  an  adverse  party  under  a  statute  providing  therefor,  the 
answers  need  not  be  confined  so  as  to  be  purely  responsive  to 
the  bare  and  literal  wording  of  the  question,*  and  it  has  been 
said  that  the  answers  need  not  be  more  particular  than  the 
general  character  of  the  interrogatory  contemplates.* 

y.  Effect  of  Fahitbe  to  Appeab  ob  Ahswbb — 1.  In  General. — 
The  answers  to  interrogatories  or  to  the  examination  must  be 

right  under  the  statute  to  pursue  his  order,  and  he  could  not,  therefore,  set 

adversaries  with  fresh  interrogatories  up  such  former  order  as  a  valid  order, 

as  often  as  he  may  think  fit,  though,  by  But  see  Wetmore  v.  Hegeman,  3  Abb. 

a  liberal  construction,  the  court  may  N.    Cas.   (N.   Y.   Supreme    Ct.)   123, 

allow  interrogatories  to  be  amended,  wherein    the    examination    was    sus- 

and  may  also,  in  their  discretion,  per-  pended   pending  an  appeal   from   an 

mit  new  interrogatories  to  be  filed,  order,   because  the   determination  of 

Fowle  r.  Gardner,  14  Law  Rep.  456,  the  appeal  might  obviate  the  necessity 

cited  in  Hancock  v.  Franklin  Ins.  Co.,  of  the  examination. 

107  Mass.  115.  DiscretlOB. — It  is  discretionary  with 

In  H«w  York,  where  a  party  is  once  the  court  to  make  an  order  for  the  ex- 
examined  before  trial,  a  second  order  amination  of  a  party  after  a  former 
should  not  be  made  for  his  examina-  order  is  vacated.  New  York  Press 
tion  without  showing  to  the  court  Club  v.  Loyd,  12  Misc.  Rep.  (N.  Y. 
special  reasons  therefor,  as  that  new  Super.  Ct.)  210. 

facts  have  been   developed  requiring  2.  Analogy  to  Answer  to  BlU  of  Dls- 

his  further  examination,  either  on  ac-  eovery. — In  Saltmarsh  v.  Bower,  22  Ala. 

count  of  material  omissions  in  the  first  231,  the  court  said  that  the  answers  in 

examination,   or    on   account  of  new  such  a  case  must  not  be  tried  by  the 

questions  arising  upon  which  his  ex-  rules  governing  depositions,  but  must 

amination   is  im|>ortant.    Dambmann  be  regarded  as  answers  to  a  bill   in 

V.  Butterfield,  15  Hun  (N.  Y.)  495.  chancery,  and  their  construction  would 

L  Lmt«  of  Gonrt.  —  There  is  no  stat-  put  it  in  the  power  of  the  party  pro- 

ute  or  rule  of  practice  which  requires  pounding  the    interrogatories    to    so 

a  party  applying  for  a  second  order  frame   them  as   to  cover  up  material 

for  the  examination  of  his  adversary  to  testimony,   prevent  explanation,   etc. 

first  obtain  leave  of  court,  a  previous  Pritchett    v,   Munroe,    22    Ala.    508 ; 

order  having  been  vacated  by  reason  Crymes  xk  White,  37  Ala.  550;  Wilson 

of  the  insufficiency  of  the  papers  upon  r.  Maria,  21  Ala.  359.     See  also  Gwyer 

which  the  application  was  made.  Skin-  7;.  Figgins,  37  Iowa  521;  Hoover  v, 

ner  V.  Steele,  88  Hun  (N.  Y.)  307.  Miller,  6  La.  Ann.  204;  Williams  v. 

Appeal  on  Tint  Order  Pending. — In  Cheney,  3  Gray  (Mass.)  220;  Rails- 

Gawthrop  v,  Leary,  9  Rep.  260,  it  was  back  v,  Koons,  18  Ind.  274. 

held  that  when  the  court  has  refused  Interrogatorlee  to  Officer  of  Ciorpora- 

to  proceed  against  a  party  for  disobey-  tlon. — Interrogatories  propounded   to 

ing  an  order  requiring  him  to  testify  an  officer  of  a  corporation  need    not 

before  trial,  because  the  witness  fees  be  answered  when  they  do  not  call  for 

were  not  tendered  him  when  the  order  official  information  from  him  as  such 

was  served,  a  second   order  may  be  officer,  but  for  personal  knowledge  of 

made,  although  an  appeal  is  pending  such  facts  as  he  could  only  state  as  a 

as  to  the  first  order,  because  the  first  witness  on  the  stand  or  in  a  deposi- 

order,  though  nominally  in  force,  is  tion.     Hancock  v,  Franklin  Ins.  Co., 

actually  inoperative  on  account  of  the  107  Mass.  115. 

fact  that  the  fees  had  not  been  ten-  8.  Bird   v,   Bowie,  3  Martin  N.   S. 

dered.    The  defendant  took  advantage  (La.)  116;  Harrison  v.  Knight,  7  Tex. 

of  the  fact  that  the  fees  had  not  been  48;  Cleveland  v,  Hughes,  12  Ind.  514; 

tendered,  in  order  to  avoid   the  first  Deming  v,  Patterson,  10  Ind.  251. 
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made  by  the  party  himself  and  not  by  his  attorney,*  and  the 
court  may  punish  for  contempt  at  the  instance  of  the  officer 
taking  the  examination,  notwithstanding  such  officer  may  have 
concurrent  power  in  that  regard.* 

2.  Protection  to  Party, — When  a  party  is  examined  before  trial 
he  may  refuse  to  answer  improper  questions,  such  as  those 
which  are  directed  merely  to  the  discovery  of  his  own  evidence,* 

1.  Gollobitsch  V.  Rainbow,  84  Iowa  providing  for  witness  fees  to  be  paid 

569;  Harding  t«.  Noyes,  125  Mass.  572.  on   service  of  the  order  for  ezamina- 

8.  Bradley  Fertiliaer  Co.  v.  Taylor,  tion,  a  party  is  not  entitled  to  another 

112  N.  Car.  147.  fee  to  procure  his  attendance  at  an  ad- 

Mandamua  to  Compel  Answer. — When  journed  day.    Langerman  ?'.  McAdam, 

interrogatories  are  propounded  which  29  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  424. 

are  not  material  or  pertinent,  and  the  Flea  of  Usury — ^Tender. — Under   the 

party  refuses  to  answer  them,  the  court  Georgia  Act  of  1847,  a  defendant  filed 

cannot  be  compelled  by  a  mandamus  a  plea  of  usury  in  an  action  on  a  prom- 

to  grant  a  motion  to  compel  answers,  issory   note,  and    propounded    inter- 

and  the  question  as  to  whether  a  man-  rogatories  supporting  his  plea.     It  was 

damns  would  be  a  proper  recourse  in  held  that  it  was  not  necessary  that  he 

any  event  was  reserved.     Exp.  Grant-  should  tender  the  legal  principal  and 

land,  29  Ala.  69.  interest  to  enable  him  to  enforce  an- 

Before  and  after  Issue — Wisconsin, —  swers  to  his  interrogatories,  distin- 
When,  in  the  examination  of  a  party  guishing  the  principle  in  equity  that 
previous  and  ancillary  to  the  pleadings  a  party  must  tender  such  legal  princl- 
in  a  cause  and  as  a  substitute  for  a  bill  pal  and  interest  when  he  comes  into 
of  discovery,  he  refuses  to  answer  equity  for  affirmative  relief.  Zeigler 
proper  questions  already  settled  by  r\  Scott,  10  Ga.  391. 
the  court,  the  proper  course  is  for  the  In  Federal  Courts. —  United  States 
officer  to  report  to  the  court  granting  courts  sitting  in  New  York  have  no 
the  order,  as  such  conduct  of  the  party  power  to  compel  a  party  to  submit  to 
is  a  contempt  of  that  court,  and  it  has  an  examination  before  trial  under  the 
authority  to,  and  will,  punish  therefor.  New  York  statutes,  because  the  only 
But  if  the  examination  is  after  issue  ways  in  which  such  an  examination  can 
joined,  with  order,  upon  interrogatories  be  taken  in  the  United  States  courts 
or  orally,  it  seems  the  practice  would  are  fixed  by  acts  of  Congress  in  rela- 
obtain  as  in  taking  the  testimony  of  tion  to  procuring  the  testimony  of  wit- 
other  witnesses  to  be  used  on  the  trial,  nesses,  and  state  statutes  of  a  different 
Stuart  V,  Allen,  45  Wis.  161.  nature  are  inoperative.     Ex  /.  Fisk, 

Order      Improvldently     Granted. — A  113U.  S.  713. 

party  who  refuses  to  answer  under  an  S.  Davis   i\   Mills,    163  Mass.   481 ; 

order  for  his  examination  for  the  pur-  Fcis  v.  Raymond,  139  Mass.  100. 

pose  of  enabling  the  plaintiff  to  frame  Libel — Secret  of  Trade. — In  an  action 

his  complaint,  is  guilty  of  contempt,  for  libel  for  the  publication  of  alleged 

and  cannot  avoid  punishment  upon  the  libelous  matter  concerning  medicines 

ground  that  the  order  was   improvi-  manufactured  by  the  plaintiff,  to  the  ef- 

dently   granted,    as    he    should   have  feet  that  the  plaintiff  was  a  quack  and 

moved  to  vacate  the  order.     Langer-  his  medicines  worthless,  the  defendant 

man  v,  McAdam,  29  Abb.  N.  Cas.  (N.  justified  and  procured  an  order  for  the 

Y.  C.  PI.)  425.  examination  of  the  plaintiff  before  trial. 

Tender  of  Witness  Fees. — The  fees  of  It  appeared  that  the  plaintiff  had  prop- 

the  party  witness  must  be  tendered  to  agated    advertisements   to   the    effect 

him  before  he  can  be  held  in  contempt  that   the  medicines  in   question  were 

for  refusing  to  submit  to  an  examina-  composed  of  the  most  powerful  ingre- 

tion  before  trial.     Freiberg  v.  Brani-  dients     of    the    vegetable     kingdom, 

gan,  3  Abb.  N.  Cas.  (N.   Y.  Supreme  "harmless,   but   speedy   in    restoring 

Ct.)  121 ;  Elkhorn   First  Nat.  Bank  v,  healthy  action,"  etc.    The  defendant 

Wood,  2<5  Wis.  500.  inquired   as  to  the    ingredients  thus 

Attendance  on   Adjourned    Day. —  advertised,  and  the  plaintiff  refused  to 

Under  N.  Y.  Code  Civ.  Pro.,  ^  874,  answer,  and  the  court  held  that  a  partj 
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or  which  do  not  refer  to  any  matter  stated  in  the  pleadings,*  or 
which  seek  to  elicit  criminating  testimony,*  or  which  are  filed 
without  leave  of  court,  when  such  leave  is  necessary.*  And  if 
matters  which  the  party  is  bound  to  answer  are  embraced  in  a 
single  interrogatory  with  those  which  he  is  not  bound  to  answer, 
he  cannot  be  defaulted  for  imperfections  in  his  answer  without  a 
special  order  of  court  as  to  the  particulars  in  which  his  answer  is 
not  sufficient.* 

3.  Kemedies  Provided — Ploadingt  stricken  Out. — As  in  other  cases  of 
contempt,  the  remedy  for  failure  to  answer  proper  questions 
under  an  order  for  examination  before  trial  is  generally  provided 
by  statute.  Thus  it  has  been  provided  that  when  a  party  fails 
to  answer  proper  questions  his  pleading  may  be  stricken  out.* 

Mknlt  or  Koneuit. — In  like  manner  a  party  who  fails  to  answer 
proper  questions  has  been  defaulted  or  compelled  to  suffer  a 
nonsuit.® 

could  not  bring  an  action  for  injury  tion  that  the  numbers  of  the  answers 

alleged  to  be  done  to  his  trade  in  his  do  not  correspond  with  those  of  the 

medicines  by  denouncing  them  as  ar-  interrogatories.     Harrison  v.  Knight, 

rant  quackery,  and  at  the  same  time  7  Tex.  48. 

protect  himself  against  exposure  by  5.  Fitch  v.  Citizens  Nat.  Bank,  97 
claiming  them  to  be  valuable  secrets,  Ind.  211 ;  Trippe  v.  Carr,  80  Ind.  371 ; 
and  that  it  was  competent  to  disprove  Bish  v.  Beatty,  iii  Ind.  403. 
the  assertions  of  the  plaintiff  made  in  In  New  YoxK,  under  section  394  of  the 
the  advertisements  aforesaid.  Rich-  old  code,  a  party  who  refused  to  an- 
ards  V.  ]udd,  15  Abb.  Pr.  N.  S.  (N.  Y.  swer  questions  under  an  order  of  ex- 
Supreme  Ct.)  188.  amination  would  have  his  pleading 
1.  ChafHn  v.  Brownfield,  88  Ind.  305.  stricken  out.  Richards  v.  Judd,  15 
F1IT0I0118  Qaegtions. — The  court  may  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct) 
refuse  to  order  frivolous  or  unimpor-  184.  See  also  sections  853  and  874, 
tant  interrogatories  to  be  answered.  New  York  Code  Civ.  Pro. 
Hogaboom  v.  Price,  53  Iowa  703 ;  Ma-  i.  Huggins  v.  Carter,  7  Ala.  631 ; 
son  V,  Green,  32  Iowa  596.  Sully  t;.  Wilson,  44  Iowa  395.  Compare 

\.  Thornton  xk  Adkins,  19  Ga.  464;  Perry  v,  Heighton,  26  Iowa  452. 
Holt  V.  Southern  Finishing,  etc.,  Co.,  NeoeflsityfixrPrerloiis Order. — In  Mas' 
116  N.  Car.  480;   Bradley  Fertilizer  sachusetfsy  under  Pub.  Stat.,  c.  167,  ^§ 
Co.  I'.  Taylor,  112  N.  Car.  149.  49  to  60,   if  an   interrogatory  is  not 
8.  Wetherbee    z\    Winchester,     128  answered    and    the    party  refuses  to 
Mass.  296;  Hancock  v.  Franklin  Ins.  amend    or    answer    particularly,    the 
Co.,  107  Mass.  113.  court  may  order  the  imperfection  rem- 
But  when  no  such  leave  is  necessary,  edied  within  a  time  certain,  after  which, 
the  protection  does  not  apply.     Thus,  the  imperfection  not  being  remedied, 
under  section  1665,  Washingion  Code  the  court  may  order  a  nonsuit  or  de- 
Pro.,  a  judgment  was  rendered  against  fault,  as  the  case  may  require.     But 
a  party  for  failure  to  answer  interroga-  when  a  party  files  answers  it  is  not 
tories  propounded    by  his   adversary  within  the  discretion  of  the  court  to 
within  the  time  fixed  by  the  statute,  enter  a  nonsuit  or  default  because  the 
No  order  of  the  court  requiring  the  answers    are    deemed    insufficient  or 
interrogatories    to    be    answered  was  evasive,  without  any  further  proceed- 
necessary  to   support  the  judgment,  ing  against  the  party.     The  party  in- 
Livesley  v.  O'Brien,  6  Wash.  554.  terrogated  must  have  an  opportunity  to 
*.  Wetherbee    v.    Winchester,    128  amend  his  answer.   Fels  v.  Raymond, 
Mass.  253.  109  Mass.  100 ;  Amherst,  etc.,  R.  Co.  v, 
(iPUt^iana   and  Answers  Numbered. —  Watson,  8  Gray  (Mass.)  529;  Wether- 
When  all  the   interrogatories  are  in  bee    v.  Winchester,    128    Mass.  293; 
fact  answered,  it  is  not  a  good  objec-  Townsend  v.  Gibbs,  n  Cush.  (Mass.) 

^  Volume  Vm. 


SflbeC  of  7aUv»                     EXAMINA  TION  to  AppMr  or 

Optratimi  m  Coii2bhI«b. — So,  also,  the  failure  to  answer  or  an 
evasive  answer  has  been  taken  as  a  confession  of  the  interroga- 
tories,^ and  the  party  against  whom  such  confession  operates 
cannot  overcome  it  by  his  testimony  at  the  trial.* 

4.  Extention  of  Time. — The  court  is  generally  authorized  to 

159.     See  also  Hogaboom  v.  Price,  53  der  a  statute  requiring  each  inteiroga- 

Iowa  703;  Garvin  v.  Cannon,  53  Iowa  toir  to  be  answered  separately  and 

716;  McNamara  v.  Ellis,  14  Ind.  516;  fullj,  it  was  held  that  a  partj  was  not 

Rielaj    v.    Whitcher,    18    Ind.    458;  thereby  precluded  from  making  one 

Cleveland  v,  Hughes,  12  Ind.  512.  answer  to  several  interrogatories  when 

Affidavit  of  Materiality. — Affidavit  the  answer  was  full  and  responsive  to 

is  required  that  the  answers  would  sup-  each  and  all  of  the    interrogatories, 

port  the  claim  or  defense.    Hogaboom  Amherst,  etc.,  R.  Co.   v.  Watson,  8 

V.  Price,  53  Iowa  703.  Gray  (Mass.)  529. 

B«fti8al  to  Answer  a  Part. — A  party  But  in  Louisiana  it  was  held  that 
cannot  refuse  to  answer  a  part  of  the  if  a  party  answers  one  interrogatory- 
interrogatories  on  the  ground  that  evasively,  and  contends  that  the  an- 
they  are  immaterial  and  irrelevant,  swer  to  another  interrogatory  discloses 
but  he  should  answer  those  which  are  the  facts  not  stated  in  such  evasive  an- 
material  and  pertinent,  and  take  the  swer,  it  lies  on  him  to  show  that  the 
judgment  and  rule  of  the  court  upon  information  disclosed  in  the  question 
such  as  he  claims  to  be  imperfect,  answered  fully  and  satisfactorily  cures 
Harding  v.  Morrill,  136  Mass.  291.  the  defect.    Bird  t     Bowie,  3  Martin 

Compntatloii  of  Time  Allowed — Simdaar  N .  S.  (La. )  1 16. 

Intervening. — Under  a  statute  authoriz-  Heceeilty  of  Order  of  Court. — ^In  Louisi- 

ing  the  court  to  enter  a  nonsuit   or  ana  it  was  held   that  interrogatories 

default  upon  failure  of  a  party  to  an-  cannot  be  taken  for  confessed  without 

swer  interrogatories  for  ten  days  after  a  previous  order  of  court  that  they  be 

receiving  notice  of  the  filing  thereof,  answered  within  a  given  time.    Lapene 

a  Sunday  intervening  is  computed  as  v.  Riche,  15  La.  Ann.  612.     See  also 

a  part  of  the  ten  days.     Robbins  v,  Graham  v,  Benjamin,  5  La.  Ann.  186; 

Holnian,  11  Cush.  (Mass.)  26.  Knight  v.  Murchison,  i  Rob.  (La.)  31 ; 

Effect  of  Pleas  Pending. — In  Allen  v,  Tillinghast  v.  Nourse,  14  Ga.  643. 

Lathrop-Hatton  Lumber  Co.,  90  Ala.  It  Is  Vo  01:!)ectlon  to  the  operation  of 

490,   the  fact  that  pleas  were  on  file  the  failure  to  answer  as  a  confession 

was  held  not  to  change  the  rule  that  a  by  an  individual,  where  the  questions 

default  judgment  may  be  entered  for  are  propounded  by  a  corporation,  that 

failure  to  answer.  there  is  no  method  provided  by  which 

Renewal  of  Motion  for  Monanit.— -When  the  individual  could  take  the  testimony 
a  motion  for  nonsuit  on  account  of  the  of  the  corporation.  Gulf,  etc.,  R.  Co. 
failure  of  a  party  to  answer  interroga-  v.  Nelson,  5  Tex.  Civ.  App.  387. 
tories  is  made  and  overruled,  it  may  Gharaeter  of  Eyaaion  or  Reftual  Con- 
be  renewed  at  a  subsequent  term,  trolling. — A  party  was  requested  by  the 
Stern  v.  Filene,   14  Allen  (Mass.)  11.  officer  to  answer  a  question  yes  or  no, 

1.  Whiting  V.  Ivey,  3  La.  Ann.  649;  which  he  said  he  could  not  do.  There- 
Barrow  V.  Sterling,  2  Martin  N.  S.  upon  the  officer  told  him  that  under 
(La.)  55;  Knight  t;.  Murchison,  I  Rob.  the  circumstances  he  would  not  an- 
(La.)  31 ;  Graham  t».  Benjamin,  5  La.  swer  the  question  himself.  It  was  held 
Ann.  i8(5;  Walker  x\  Wingfield,  16  that  since  it  appeared  that  there  was 
La.  Ann.  300;  Belton  v.  Smith,  45  Ind.  no  wilful  evasion  or  refusal  to  answer, 
291.  the  interrogatories  should  not  be  taken 

Interrogatories  Properly  Answered. —  for  confessed.     Bounds  v.  Little,  75 

Interrogatories  will  not  be  altogether  Tex.  316.     But  it  has  also  been  said 

disregarded   because  the  answers  do  that  this  is  thefurthest  limit  of  leniency 

not  cover  every  point  therein,  but  they  to  which  the  cases  extend.    Gulf,  etc., 

should  be  taken  as  confessed  as  to  the  R.  Co.  xk  Nelson,  5  Tex.  Civ.  App. 

points  not  answered.    Meyer  v,  Claus,  391. 

15  Tex.  516.  2.  Gulf,   etc.,  R.  Co.  v.  Nelson,   5 

One  Answer  to  Several  Questions. — Un-  Tex.  Civ.  App.  387. 
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afford  a  party  an  opportunity  to  avoid  the  effect  of  a  failure 
to  answer  or  of  evasive  answers,  by  eKtending  the  time  within 
which  the  answers  may  be  made.^ 

5.  Votiof  of  KTaminfrtiw. — When  notice  of  the  order  for  the 
examination  of  a  party  is  required,  it  must  be  given  in  compli- 
ance with  the  statute,  or  the  failure  to  submit  to  the  examina- 
tion will  not  subject  the  party  to  the  penalties  of  contempt,^  as 

1.  B»  p.   McLenc)on,  33  AU.   376;  (N.  Y.)585;  Mayer  v.  Noll,  56  How. 

Pool  T'.  ikarrison,  18  Ala.  518;  Hard-  Pr.  (N.  Y.  Supreme  Ct.)2i4;  Brokaw 

ing  V.  Morrill,  136  Mass.  291 ;  Harding  v.  Culver,  23  Abb.  N.  Cas.  (N.  Y.  Su- 

V.  Noyesy  125  Mass.  573;  Townsend  v.  preme  Ct.)  225;   Riddle  v.  Cram,  3 

Gibbs,  IK    Cush,  (Mass,)  159;  Stern  v.  Abb,  N.  Cas.  (N.  Y,  Marine  CtO  117, 

Filene,  14  Allen  (Mass.)  11.  note;  Freiberg  v,  Branigan,   3  Abb. 

DefkiOfe  Judgment  Set  Ailde. — When  N.  Cas.  (N.  Y.  Supreme  Ct.)  121. 
interromtories  are  filed  in  the  nature  After  Issue, — In  Webster  v.  Stocl^- 
d  a  bill  of  discovery,  and  the  defend-  well,  3  Abb.  N.  Cas.  (N.  Y.  Supreme 
ant  fails  to  answer  the  same  within  Ct.)  115,  it  was  held  that  the  order 
sixty  days  from  service,  as  required  for  the  examination  of  a  party  after 
by  the  statute,  the  court  may,  in  its  issue  may  be  served  upon  his  attorney. 
discretion,  set  aside  a  default  judgment  See  also  Thompson  v.  Sickles,  3  Abb. 
rendered  in  consequence  of  such  fail-  N.  Cas.  (N.  Y.)  121,  note, 
ure  to  answer  and  extend  the  time  for  But  in  Tebo  v.  Baker,  77  N.  Y.  33, 
answering.  Goodwin  v.  Harrison,  6  cited  above,  the  same  statute  under 
Ala.  44  z.  which  the  last  two  cases  above  were 
JUuireni  after  OoattngeBCF  FUed  by  decided  was  construed  otherwise,  and 
Order. — Where  an  order  was  made  di-  the  result  reached  by  the  court  of  ap- 
recting  a  plaintiff  to  answer  within  peals  was  that  the  service  must  be 
one  hundred  and  twenty  days,  or,  in  upon  the  party  himself. 
default  thereof,  that  his  suit  should  In  Alabama  notice  of  the  filing  of 
stand  dismissed,  such  an  order  was  not  interrogatories  may  be  served  upon  the 
a  final  order,  and  the  plaintiff  having  attorney.  Huggins  v.  Carter,  7  Ala. 
answered  after  the  expiration  of  one  631.  But  even  under  this  condition  it 
hundred  and  twenty  days,  it  was  held  was  held  that  the  absence  of  personal 
that  the  court  had  a  right  to  vacate  the  service  would  justify  the  court  in  ex- 
order  at  any  time  after  the  lapse  of  one  ercising  its  discretion  in  extending  the 
hundred  and  twenty  days  and  before  time  for  answer.  Goodwin  v,  Harri- 
it  had  judicially  ascertained  that  the  son,  6  Ala.  441 . 

contingency   had    happened.     En  /.  Sabpcma — Copy  of  Order. -^It  is    not 

McLendon,  33  Ala.  277.  necessary  that  a  subpoena  should  be 

QrvonA    for    Goattammce. — A    mere  served  with  the  order  for  the  examina- 

failure  to  answer  is  not  a  ground  for  tion.     Pake  v,  Proal}    2  Abb.  N.  Cas. 

contintiaoce,  but  the  party  must  pur-  (N.  Y.  Super.  Ct.)  418. 

sue    his    remedy    under    the    statute.  In  Wisconsin  it  was  held  that  before 

Rice  Vn  Derby,   7   Ind.  651 ;  Lent  v,  an  order  to  compel  a  party  to  testify 

Knott*  7  Ind.  230.  for  his  adversary  could  be  enforced, 

Viam  flMdiog. — When  interrogate-  both  service  of  the  order  and  payment 

ries  appear  upon  their  face  to  be  sham  of  his  fees,  five  days  before  the  time 

pleadings  and  are  not  supported  by  for  the  examination)  were  necessary 

affidavitt  there  is  no  error  in  refusing  under  the  statute.    Elkhorn  First  Nat. 

a  coptinuance  for  one  day  for  the  pur-  Bank  c;.  Wood,  26  Wis.  500. 

pose  of  enforcing  answers.    Cleveland  Waiver  |^  Appewranoe.— A  party  may 

•a.  Hughes,  12  Ind.  514.  waive  the  necessity  of  service  of  the 

t.  Mm  Ike  vpoa  AttoresF. — ^A  party  order  for  his  examination  by  appear- 

cannot  be  punished  for  conternpt  for  ing  and  testifying.    Brokaw  'v,  Cul- 

Cailing  to  appear  at  an  examination  ver,  23  Abb.  N.  Cas.  (N.  Y.  Supreme 

when  the  order  for  the  examination  Ct.)  225. 

was  senred  upon  his  attorney  and  not  Aatliorised  Ascaptaaoe  by  Attorney, 

upon  him  personally.     Tebo  v.  Baker,  —In  a  suit  in  New  York  an  order  was 

77  N.  Y.  33;  Loop  v.  Gould,  17  Hun  procured   by  a  plaintiff  for  the    ex- 
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also  appears  from  the  cases  in  which  a  failure  to  answer  or  an 
evasive  answer  subjects  the  party  to  a  default  judgment  or  a 
nonsuit.^  And  after  the  examination  is  had,  if  the  answers  are 
insufficient,  notice  has  been  required  to  the  end  that  the  party 
may  have  an  opportunity  to  amend  before  suffering  the  penalty 
for  his  failure  to  properly  answer  * 

YL  PBOCEEDnroB  at  thi  Tsial — 1.  Xntrodnction  of  the  Examina* 
tion. — ^A  party  who  has  examined  his  adversary  before  trial  is 
not  compelled  to  use  the  testimony  on  the  trial,  nor  does  he,  by 
such  examination,  make  such  adversary  his  witness.'  Such  testi- 
mony may,  however,  be  read  at  the  trial  by  either  party,*  but  if  a 
party  reads  a  part  he  may  be  compelled  to  read  the  whole.* 

amination  of  the  defendant,  who  lived  N.  Y.  Supp.  764;  Barry  v.  Galvin,  37 

in  New  Jersey.     The  attorney  for  the  How.  Pr.  (N.  Y.  Supreme  Ct.)  312; 

defendant,  by  the  defendant's  authority,  Gellatly  v.  Lowery,  6  Bosw.  (N.  Y.) 

accepted  personal  service  of  the  papers  113.     See    Cockle    v.  Underwood,    3 

for  the  defendant  upon  condition  that  Duer  (N.  Y.)  676;  Plato  v.  Kelly,  16 

the  examination  would  not  proceed  Abb.  Pr.  (N.  Y.  C.  PI.)  188;  Watson 

until  a  future  date.     It  was  held  that  v.  Gage,  12  Abb.  Pr.  (N.  Y.  C.  PI.) 

under  such  authorized  acceptance  of  215;  Suydam  v.  Suydam,  11  How.  Pr. 

service,  the  court  acquired  jurisdiction  (N.  Y.  Supreme  Ct.)  518;  Green  v, 

and  the  case  was  brought  within  the  Wood,  15  How.  Pr.  (N.Y.  Super.  Ct.) 

provisions  of  section  886  of  the  Code  338;  Kelly  v.  Chicago,  etc.,  R.  Co.,  60 

of  Civil  Procedure,  which  permits  the  Wis.  488. 

examination  of  a  party  before  trial  Gontm. — In  Alabama  it  is  said  that 
provided  he  can  be  found  within  the  the  answers  must  be  taken  in  all  re- 
jurisdiction  of  the  court,  even  though  spects  as  if  they  had  been  obtained  on 
he  be  a  resident  of  another  state,  a  bill  of  discovery  in  chancery,  but  no 
Wallace  v.  Reinhart,  11  Misc.  Rep.  further  or  otherwise ;  under  the  statute 
(N.  Y.  Super.  Ct.)  519.  to  that  effect,  therefore,  if  the  party 
EIBm^  of  Bad  ServlM  upon  the  Order,  who  procures  the  examination  does 
— When  an  order  for  the  examination  not  desire  to  use  it,  it  cannot  be  used 
of  a  party  is  not  served  upon  him  per-  by  the  opposite  party  or  considered  by 
sonally,  he  cannot  be  punished  for  the  court.  Wilson  v,  Maria,  21  Ala. 
contempt,  but  his  failure  to  appear  361 ;  Wells  v.  Bransford,  28  Ala.  213; 
will  not  invalidate  the  order.  Brokaw  Branch  Bank  v.  Parker,  5  Ala.  731. 
V,  Culver,  23  Abb.  N.  Cas.  (N.  Y.  See  also  M' Far  land  v.  Hunter,  8  Leigh 
Supreme  Ct.)  225.  (Va.)    489;   Vaughn    v.  Garland,   11 

1.  Goodwin  v,  Harrison,  6  Ala.  440;  Leigh  (Va.)  260. 

Robbins  v.  Holman,  11  Cush.  (Mass.)  6.  Saltmarsh  v.  Bower,  22  Ala.  221. 

26;  Lapene  v.  Riche,  15  La.  Ann.  612 ;  See  also  M'Farland  v.  Hunter,  8  Leigh 

Graham  v,  Benjamin,  5  La.  Ann.  186;  (Va.)  489. 

Tillinghast  v,  Nourse,  14  Ga.  643.  As  to  the  rule  with  ordinary  deposi- 

2.  Fels  V.  Raymond,  139  Mass.  100;  tions  upon  this  point,  see  article  Dsp- 
Amherst,  etc.,   R.   Co.  v.  Watson,  8  ositions,  vol.  6,  p.  586. 

Gray  (Mass.)  529;  Wetherbee  v.  Win-  Qnallflcatlon  of  StatemeiLt  Kade. — If  a 

Chester,  128  Mass.  293.  party  calls  only  for  that  portion  which 

S.  Shober  v.  Wheeler,  113  N.  Car.  makes  in  his  favor,  he  cannot  thereby 

377;  Saltmarsh  v.  Bower,  22  Ala.  221,  exclude  the  other  portions  which  may 

overruling  Lake  v,  Gilchrist,  7  Ala.  appear  against  him,  and    an   answer 

955 1    Wilson  v.  Maria,   21  Ala.   361.  to  a  bill  of  discovery  is  no  exception  to 

See  also  supra.  III.  4.  c,  (2)  As  to  Ex-  the  printiple.     And  if  a  statement  or 

amination  at  the  Trial,  admission  is  inquired  into,  the  quali- 

4.  Gwyer  v.  Figgins,  37  Iowa  521 ;  fication  under  which  it  was  made  be- 

Whiting  V.  Ivey,  3  La.  Ann.  649 ;  Mc-  comes  evidence,  and  the  whole  must  be 

Vickar  v.  Greenleaf,  4  Robt.  (N.  Y.)  taken  together.     Pritchett  v,  Munroe, 

658;  Pupe  v-  Krekey  (Supreme  Ct.),  17  22  Ala.  508, 
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%,  Eflfeet  of  Death. — When  a  party  to  an  action  is  examined 
before  trial  after  issued  joined,  the  admissibility  of  the  examina- 
tion  upon  the  trial  is  not  affected  by  the  death  of  either  party.^ 

S.  Ezamination  in  Another  Suit. — In  Massachusetts  it  has  been 
held  that  answers  in  another  suit  are  competent  evidence  so  far 
as  they  contain  admissions  material  and  relevant  to  the  issue  in 
the  action  in  which  they  are  offered.* 

4.  Examined  Party  as  a  Witneis. — The  mere  fact  that  a  party 
has  been  examined  before  trial  will  not  preclude  his  examination 
as  a  witness  on  the  stand.' 

Vn.  Apral — 1.  Beview  of  Order  Granting  Examination  or  Vacat- 
ing Snch  Order. — Whether  or  not  the  decision  of  the  court 
granting  an  order  for  the  examination  of  a  party  before  trial 
or  vacating  such  an  order  is  reviewable  upon  appeal,  depends 
very  largely  upon  the  question  whether  the  power  of  the  judge 
to  act  is  discretionary.     If  it  is,  the  appellate   court  will   not 

1.  MacDonal  v.  Woodbury,  3  Civ.  vertence  to  ask  material  questions,  or 

Pro.  Rep.   (N.  Y.  Supreme  Ct.)  340;  to  prove  material  facts. 
Rice  V.  Motley,  24  Hun  (N.  Y.)  143.  Preniinptloii  ftom  FaUvre  to  Aiunrvr-^ 

5.  This  rule  is  laid  down  in  the  case  Elfect  upon  Introdaotlon  of  the  Party. — 

of  Williams  v.  Cheney,  3  Gray  (Mass.)  Under  a  statute  providing  for  answers 

220,  upon  the   principle  that   as  the  to  interrogatories,  and  that  a  failure  to 

party  had  full  opportunity  to  embrace  answer  will  operate  as  a  confession,  if 

in  his  answers  all  matters  relevant  to  the  party  to  whom  the  interrogatories 

the  issues  in  which  the  examination  are  propounded  fails  to  answer  them, 

was  4aken,   there  can  be  no  danger  he  cannot  overcome  the  operation  of 

or  hardship  in  allowing  such  admis-  the   failure  as  a  confession  by  testi- 

sions  to  be  used  just  as  other  admis-  fying  in  contradiction  thereto  at  the 

sions  of  a  party  may  be  read  against  trial,  and    the   fact  that  he   is  cross- 

him.  examined  at  the  trial  will  not  cure  the 

Dimdasal  of  One  Bolt  and  Itaitttatloa  error  in  allowing  the   witness   to  so 

of  AnoQior.  —  The   right  of    a  party  testify.     Gulf,  etc.,  R.  Co.  v.  Nelson, 

answering  interrogatories  to  use  them  5  Tex.  Civ.  App.  387. 

himself  where  his  adversary  does  not  Boope  of  Kramlnatlon. — When  a  party 

use  them  cannot  be  defeated  by  the  examines  his  adversary  before  trial,  he 

plaintiff  abandoning  his   suit    before  does  not  make  the  party  examined  his 

trial  and  without  having  used  the  in-  witness,  and  upon  the  introduction  on 

terrogatories.     Where,   after  such  an  his  own  behalf  at  the  trial  of  the  party 

abandonment,  the  plaintiff  institutes  a  previously    examined,    his    adversary 

second  action  for  the  same  cause,  de-  may  cross-examine  as  by  impeaching 

fendant  may  offer  in  evidence  his  an-  questions.    Shober  v,  Wheeler,  113  N. 

swers  in  the  first  case.     Whiting  v.  Car.  373. 

Ivej,  3  La.  Ann.  649.  Falloro  of  Goiporatloii  to  Answer  \tf 

3.  Douglass    V,  Meyer,  61   N.    Y.  Proper   Oflloer. — When  interrogatories 

Super.  Ct.   369;    Berdell  v,   Berdell,  are  propounded  to  a  railroad  corpora- 

27  Hun  (N.  Y.)  24;  Misland  v.  Bojn-  tion  and  are  not  answered  by  the  proper 

ton,    14    Hun    (N.   Y.>    625,    79    N.  agent  cognizant  of  the  facts,  as   re- 

Y.  630;  Smith  V.  Rosenham,  19  Ind.  quired  by  statute,  but  no  action  is  taken 

256.  upon  such  failure,  and  at  the  trial  the 

But  in  Wilmont  v,  Meserole,  ^o  N.  Y.  railroad  company  offers  the  agent  who 

Super.  Ct.  324,  it  was  held  that  if  a  should  have  answered  the  interrogato- 

party  procures  the  examination  of  his  ries,  as  a  witness  on  its  behalf,  the  fact 

adversary  before  trial  he  cannot  ex-  that  the  interrogatories  were  not  an- 

amine  such  party  at  the  trial  on  the  swered  by  him  will  not  preclude  his 

same  subject-matter,  unless  for  good  testifying  on  the  trial.     Mobile,  etc., 

c%iue,  such  lu  the  omission  by  inad-  R.  Co.  v,  Seales,  top  Ala.  368. 
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ordinarily  review  his  action.* 

8.  Other  Orden  Touching  the  Subject. — The  question  of  the  power 
of  the  court  of  last  resort  to  review  the  action  of  inferior  courts 
in  respect  of  the  examination  of  parties  before  trial  is  presented 
in  other  aspects  than  upon  appeals  from  orders  granting  the 
examination  or  vacating  orders  for  examinations,  as  where  the 
question  involves  the  action  of  the  court  in  refusing  to  compel 
answers  to  interrogatories  filed  or  granting  further  time  within 
which  the  answers  may  be  made.' 

1.  Thus,  in  New  Tork^  an  order  for  not  be  reviewed.  Pool  v. Harrison,  i8 
the  examination  of  a  partj  which  is  Ala.  518;  Goodwin  ti.  Harrison,  6  Ala. 
granted  without  a.presentation  of  the  440 ;  Allen  v,  Lathrop-Hatton  Lumber 
facts  required  bj  the  statute  involves  Co.,  90  Ala.  491. 
no  exercise  of  discretion  and  may  be  Order  Dtnetliic  Krimlnatliin  orar  Ob- 
reviewed  on  appeal ;  but  it  is  other-  jeotioiii. — An  order  of  the  court  direct- 
wise  when  the  order  is  granted  ing  the  examination  of  a  partj  to 
upon  proper  facts  shown.  Robinson  proceed  over  the  objection  of  a  partj 
V.  Cornish  (N.  Y.  C.  PI.)*  36  N.  Y.  being  examined  is  not  appealable. 
St.  Rep.  39;  Pots  V,  Herman,  7  Misc.  The  court  held  that  to  permit  a  pend- 
Rep.  (N.  Y.  C.  PI.)  4;  Wahle  v.  Mc-  ing  trial  to  be  stopped  for  the  purpose 
Millan,  2  Misc.  Rep.  (N.  Y.  C.  PI.)  343 ;  of  appealing  every  isolated  question  of 
Lichtenstein  v,  Lichtenstein,  6  Misc.  practice  or  the  like  would  protract  liti- 
Rep.  (N.  Y.)  629;  Woerishoffer  v.  gation  and  swell  the  costs.  Vann  -v. 
North  River  Const.  Co.,  99  N.  Y.  403;  Lawrence,  iii  N.  Car.  32. 
Finlaj  v.  Chapman,  119  N.  Y.  104;  But  where  the  question  involved  is 
Herbage  v.  Utica,  109  N.  Y.  81 ;  Stil-  whether  a  discovery  of  information 
well  V,  Priest,  85  N.  Y.  649;  Mer-  peculiarly  within  the  knowledge  of  the 
chants  Nat.  Bank  v.  Sheehan,  loi  N.  adverse  party  and  essential  to  the^suc- 
Y.  176.  cessful  prosecution  of  the  suit  should 

In  the  leading  case  of  Glenney  v.  be  enforced,  or  whether  the  party  to 

Stedwell,  64  N.  Y.  120,  it  was  held  be  examined  should  be  compelled  to 

that  '*  if  the  affidavit  discloses  such  a  give  evidence  which  would  expose  him 

case  as  gives  the  judge  power  to  act,  to  a  prosecution  for  a  crime,  it  was  held 

what  action  he  will   take  is  discretion-  that  the  ruling  of  the  court  below  is 

ary  with  him,  and  may  not  be  reviewed  always    subject    to    review.     Bradley 

here."     And   in   Jenkins   v.   Putnam,  Fertilizer  Co.  v.  Taylor,  112  N.  Car. 

106  N.  Y.  276,  the  court  arrived  at  the  149. 

conclusion  that   **it  is   one  of  those  Order  Appolntliiir  BeferM  to  Tain  Bs- 

matters    of    practice    and    procedure  amlnatton. — In  New    Tork  the  court 

which  should  always  be  left  to  thedis-  not  having  the  right  to  appoint  a  ref- 

cretion  of  the  court  of  original  juris-  eree  for  the  purpose  of  taking  such  an 

diction,  and  its  decision  should  not  be  examination,  such  an  order  affects  a 

reviewed  here  unless  it  appears  from  substantial    right  and   is  appealable, 

its  order  that  the  decision  was  placed  Berdell  v,  Berdell,  86  N.  Y.  519. 

upon  some  ground  of  law  not  involv-  In  Indiana  the  fact  that  the  court 

ing  discretion.*'  refused  to  compel  a  party  to  answer 

See  supra  J  H.  Nature  of  ike  Rigkt.  interrogatories  filed  by  his  adversary 

Ordor  upon  Some  Other  around  thaa  is  not  a  ground  for  a  new  trial,  but  the 

Discretion. — When  the  order  is  made  question  should  be  raised  by  exception 

upon  some  other  ground  than  that  of  at  the  time  of  the  ruling  and  an  as- 

discretion  in  the  court  it  may  be  re-  signment  of  error  based  thereupon, 

viewed  upon  appeal.    Jenkins  v.  Put-  Cates  v,  Thayer,  93  Ind.  156 ;  Reed  v. 

nam,  106  N.  Y.  276;  Herbage  v,  Utica,  Spayde,  56  Ind.  394. 

109  N.  Y.  81.  In   VlrglnlA  an   order   requiring   a 

%,  Setting  Aside  Defluilt  Judgment. —  party  to  answer  interrogatories  is  not 

In  Alabama  the  action  of  the  court  in  appealable,  but  the  party  must  await 

setting  aside  a  default  judgment  and  the  trial  and  judgment  in  the  case,  and 

granting  further  time  to  answer  will  an  appeal  from  that  judgment  brings 
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S.  Objeotioiui  Hot  Baised  Below. — The  general  principle  govern- 
ing objections,  to  wit,  that  objections  not  raised  below  will  not 
be  considered  when  presented  for  the  first  time  on  appeal, 
applies  to  those  proceedings.^ 

up    the   quefltion    whether  the  court  harmless  error.    Todd  v.  Bishop,  136 

erred  in  approving  the  interrogatories,  Mass.  386. 

and  requiring  them  to  be  answeredi  Otdatf  ioB<9iaiCi  ttfatorantliitarroga- 

Poindezter  v.   Davis,  6  Gratt.  (Va.)  tories. — If  interrogatories  proposed  bj 

492.  one  partj  to  an  action  to  be  answered 

Harmleaa  Bmr. — When    a   party  is  by  the  other  party  do  not  appear  to  be 

compelled  to  answer  interrogatories,  relevant,  the  judge  may  order  the  same 

and  the  same  are  not  introduced  in  evi-  to  be  expunged  \  to  such  order  no  ex- 

dence,  the  fact  that  his  adversary  had  ception  lies.    Elliott  v.  Lyman,  3  Al- 

no  rig^ht  to  compel  the  answers  would  len  (Mass.)  no. 

be  harmless  error.    Sherman  v.  Hog-  1.  Sully  v.   WHsoU,   ±jl  Iowa  395; 

land,  73  Ind.  474.  Saltmarsn  v.  Bower,  2d  Ala.  321. 

So  an  order  compelling  a  party  to  See  in  general,  upon  this  subject, 

answer  an  immaterial  interrogatory  i<  trtiole  fixCEt^rioKs  AitD  Objbctions. 
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By  W.  H.  Michakl. 

I  OSHSBAL  Sulks,  71. 

1.  Order  of  Examination ^  71. 

2.  Examination  by  the  Court,  71. 

3.  Control  by  the  Court,  74. 

a.  In  General,  74. 

b.  Method  of  Testifying,  75. 

c.  Showing  Materiality,  76. 

4.  Propriety  of  Questions,  76. 

a.  In  General,  ^6. 

b.  Assuming  Facts  neither  Admitted  nor  Proved,  yy, 

c.  Questions  Calling  for  Conclusions,  78. 

d.  Leading  Questions,  80. 

(i)  In  General,  80. 

(2)  Where  a  Witness  Is  Hostile,  86. 

(3)  Witness  Called  to  Contradict  Another,  88. 

(4)  Persons  of  Weak  or  Immature  Mind,  90. 

(5)  Suggestions  in  Aid  of  Memory,  91. 

(6)  Preliminary  Questions,  92. 

e.  Exclusion  from  the  Court  Room,  92. 
f  Interpreters,  95. 

n.  CSOfM-EXAlOKATIOV,  98. 

1.  Right  to  Cross-examine,  98. 

a.  Necessity  of  Witness  Being  Sworn  in  Chief,  98. 

b.  Death  of  Witness  after  Examination  in  Chief,  99. 

c.  Exclusion  of  Direct  Testimony,  100. 

d.  Admission  of  Irrelevant  Matter,  loi. 

2.  How  Far  Limited  to  Scope  of  Direct  Examination,  loi. 

a.  The  English  Rule,  102. 

b.  The  American  Rule,  102. 

3.  Discretion  of  the  Court,  109. 

4.  Of  Parties  Charged  with  Fraud,  III, 

5.  Testing  Reliability  of  Witness,  1 12. 

a.  In  General,  112. 

b.  Of  Witnesses  Who  Testify  to  Value,  1 14. 

c.  Of  Witnesses  to  Reputation,  115. 

6.  Questions  Tending  to  Discredit  the  Witness,  1 16. 

a.  Contradictory  Statements,  116. 

b.  Commission  of  Crime,  etc.  ,117. 

c.  Hostility,  Interest,  etc.,  120. 

7.  l^on  Written  Instruments,  121. 

8.  Leading  in  Cross-examination,  121. 

9.  Examination  of  Adverse  Party,  122. 
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m  SXDIBICT  EXAMIHATIOH,  1 23. 

I.  Purpose  and  Extent,  123. 

2«  Explanation  0/ Cross-examination,  124. 

3.  New  Matter  upon  Cross-examination,  125. 

4.  Collateral  Matters,  127. 

5.  RepeUtian  of  Direct  Testimony^  128. 

17.  BxcBO»-X3CAMnrATiov,  129. 

T.  BXCALLDTG  WlTHX88B%  129. 
VL   BSBITTTAL  AHB  SUHBSBUTTAL,  1 3 1. 

yn.  AnwxBs  XU8T  Be  BsspoNnvx  to  Quxsnov%  134. 

Yin.  SSFBXflHIHG  THX  MEXOXT,  135. 

1.  In  General,  135. 

2.  Time  of  Making  Memorandum,  137. 

3.  Memoranda  Made  by  Other  Persons,  138. 

4.  Use  of  Copies,  140. 

5.  Right  of  Party  to  Inspect  the  Paper,  142. 

6.  Papers  Which  may  be  Used,  143. 

7.  Admissibility  of  Memoranda  in  Evidence,  146. 

DL  SXAMDIATIOH  OF  ACCUBBD  IV  CBDOHAL  CAaii^  I47. 

I.  Direct  Examination,  147. 
2*   Cross-examination,  147. 

CROSS-REFERENCES. 

i4i  /^  Examination  of  Experts,  see  article  EXPERT  WITNESSES. 
Witnesses  Generally,  see  article  WITNESSES, 
Order  of  Introducing  Evidence,  see  article  ORDER  OF  PROOF. 

I  QsncftAL  Bulks — 1.  Order  of  Bxamination. — ^When  a  witness 
has  been  sworn,  he  is  first  examined  by  the  party  who  calls  him, 
after  which  the  other  party  is  at  liberty  to  cross-examine  him,  and 
then  the  party  who  first  examined  him  may  re-examine  him, 
and  this  closes  the  examination,  unless  the  court,  in  its  discretion, 
allows  the  witness  to  be  recalled  for  further  examination.^ 

2.  Examination  by  the  Court — Ommtlly. — The  trial  judge  may, 
at  any  time  during  the  progress  of  the  examination,  ask  the 
witness  such  questions  as  he  deems  necessary  to  elicit  the  whole 
truth  for  the  benefit  of  himself  and  the  jury,^  and  in  so  doing 

1.  aPhill.  Et.  877;  sTajlorEv.,  t  mer  statement.    Cherokee  Packet  Co. 

X404.  V,  Hilson,  95  Tenn.  x. 

It  is  within  the  discretion  of  the  S.  Palmer    v.    White,     lo     Cush. 

court  to  allow  the  examination  of  a  (Mass.)  321;  Com.  v,  Galavan,9  Allen 

witness  to  be  resumed  after  it  has  been  (Mass. )  271 ;   Epps  v.  State,  19  Ga. 

finished.     Doolittle    v.  Gambee,    88  103;  Lefever  v.  Johnson,  79lnd.  554; 

Hun  (N.  Y.)  364.  Long  v.  State,  95  Ind.481 ;  Sessions  v. 

OoKTsetlag  Ponner  Btatamenft.  —  The  Rice,  70  Iowa  306;  State  v,  Pagels,  93 

trial  court  ma/ allow  a  witness  to  goon  Mo.  310;  De  Ford  7^  Painter,  3  Okla. 

the  stand  a  second  time  to  correct  a  for-  80;  Bowden  v,  Achor,  95  Ga.  343; 
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he  is  not  bound  by  the  rule  excluding  leading  questioUSi^     He 

may  call  and  examine  a  witness  who  has  not  been  called  by  the 

parties^  if  he  deems  such  course  to  be  in  furtherance  of  justice  ;* 
and  he  may  also  recall  and  examine  a  witness  in  order  to  supply 
an  omission  of  proof  on  a  material  point  occasioned  by  an  over- 
sight of  counsel.* 

Schaefer  v.  St.  Louis,  etc.,  R.  Co.,  ii8  examination.     Upon  appeal,  this  was 

Mo.  64.  assigned  as  error.     t)iliard,  J.,  saidr 

In  State  v.  Pagels,  92  Mo.  310,  the  **  The  conduct  of  a  trial  is  generallj 

court  said :  **  There  can  be  no  doubt  under  the  management  of  the  solicitor 

of  the  right  of  a  trial  judge  to  interro-  and  the  counsel  of  the  prisoner,  with 

gate  a  witness  if  he  deems  it  necessarjr  the  right  and  duty  in  each  to  adduce 

to  supply  some  omitted  and  legitimate  their  testimony  to  the  facts  by  them 

question,  or  to  fully  develop  Uie  facts  deemed  material,  and  in  their  proper 

bearing  on  the  case.  "  order,  without  further  action  on  the 

1.  Com.  V.  Galavan,  9  Allen  (Mass.)  part  of  the  court  than  to  pass  upon  the 
271;  Lockhart  v.  State,  92  Ind.  452;  questions  which  may  arise  as  to  the  ad- 
Long  V.  State,  95  Ind.  487.  missibility  and  competency  of  thetesti- 

In  Huffman  v.  Cauble,  86  Ind.  596,  mony,  and  at  the  close  thereof  to  sum 
the  trial  judge  put  a  leading  question  up  the  evidence  and  declare  the  law  for 
to  one  of  the  witnesses  which  was  ob-  the  guidance  of  the  jury.  It  would  not 
jected  to  by  counsel  and  assigned  as  be  proper  for  the  judge,  in  the  course 
error.  Upon  appeal,  the  Supreme  of  a  trial,  to  usurp  the  place  and  duty 
Court  said :  **  A  circuit  judge  presid-  of  the  state's  counsel  on  the  one  hand, 
ing  at  a  trial  is  not  a  mere  moderator  and  prescribe  the  order  of  introduc- 
between  contending  parties ;  he  is  a  tion  of  the  witnesses  and  become  ac- 
sworn  officer,  charged  with  grave  pub-  tive  in  their  examination ;  nor  yet,  on 
lie  duties.  In  order  to  establish  jus-  the  other  hand,  to  take  the  place  of 
tice  and  maintain  truth  and  prevent  the  prisoner's  counsel  and  assume  the 
wrong,  he  has  a  large  discretion  in  the  duties  resting  on  him  in  the  general 
application  of  rules  of  practice,  and  his  conduct  of  the  defense.  But  it  is  ex- 
action in  this  respect  will  not  be  re-  pected  of  the  judge,  in  presiding  at  a 
versed  by  this  court,  unless  it  exhibits  trial,  in  the  exercise  of  a  perfect  im- 
an  abuse  of  discretion  resulting  in  in-  partiality,  to  see  the  law  properly  ad- 
justice. "  Ci7/«^Ferguson  V.  Hirsch,  ministered  and  justice  done  both  as 
54  Ind.  337;  Blizzard  v.  Applegate,  77  respects  the  state  and  the  accused.  If 
Ind.  516;  Lefever  v.  Johnson,  79  Ind.  a  fact  material  to  the  state  or  to  the 
B54-  prisoner  be  obviously  overlooked  atid 

a.  In  Reg.  V.  Holden,  8C.&  P.606,  about  to  be  omitted,  it  is  usual  in 
34  E,  C.  L.  547,  it  appeared  in  the  practice,  and  within  the  scope  of  the 
progress  of  the  trial  that  a  material  judge's  duty,  on  motion,  to  allow  a 
witness  then  in  court  had  not  been  witness  to  be  recalled  to  supply  the 
called  by  the  prosecution.  Patterson,  omitted  fact ;  or,  In  his  discretion,  to 
J.,  called  the  witness  and  personally  recall  the  witness  and  have  the  over- 
examined  him.  See  also  Coulson  v.  sight  repaired  under  his  own  examina- 
Disborough,  9  R.  390  (1894),  3  Q^.  B.'  tion.  It  would  be  a  reproach  to  our 
3*^-  system  if    a  judge  were  required   to 

8.  Rex  V.  Watson,  6  C.  &  P.  653,  25  sit  ^nd  see  a  prisoner  convicted  of  a 

E.  C.  L.  580.  crime,  or  his  acquittal  brought  about, 

In  State  V.  Lee,  80  K.  Car.  484,  through  a  failure  to  ask  a  particular 

which  was  the  tHal  of  an  indictment  question  of  a  witness  and  not  be   al- 

for    burglary,   the    solicitor    allowed  lowed  to  interpose  to  supply  so  obvi- 

the  prosecuting  witness  to  retire  with-  ous  an  omission.     In   many  cases   in 

out  having  proved  that  the  dwelling-  our  reports  it  has  been  decided  to  be 

house  in  which  the  offense  was  alleged  within  the  discretion  of  the  presiding 

to  have  been  committed  was  closed  on  judge  to  allow  an  omission^f  the  kind 

the  night  in  question.    The  trial  judge  under  consideration  to  be  repaired  by 

i-ecalled  the  witness  and  had  the  omit-  calling  back  a  witness ;  and  what  he 

tea    ptoof   supplied    under    his    own  may  allow  to  be  done  on  request,  may 

72  Volume  VIII. 


tami  itttiM.  EXAMINA  TION  OF  WITNESSES,     ittaiiutioa. 

IM  fUttiiua  OMM«— Indeed*  It  is  said  to  be  the  duty  of  the  court, 
especially  in  criminal  cases,  to  ask  such  questions  as  appear  to 

be  necessaty  for  the  complete  development  of  the  truth,^  but 
the  judge   had  no   greater  right  than  counsel   has  to   ask  an 

improper  question^  and  should  he  do  so,  against  objection,  the 
error  may  be  corrected  in  the  appellate  court.^ 

surelj  be  done  without  reC|U«st  hy  the  the  question  was  asked  by  the  court 

judge  of  his  own  head.    There  can  be  no   objection   or  exception   could  be 

no  doubt  about  the  question.*'  taken  to  it.    We  do  not  understand  that 

1.  In  State  v.  Nickens,  I33  Mo.  607,  the  court  has  any  greater  right  to  ask, 

the  court  said :   "  It  would  be  indeed  against  the  objections  of  counsel,  im- 

sttange  if  the  trial  judge  were  not  per-  proper  questions,  than  counsel  have, 

mitted  to  ask  such  questions  of  wit-  And  if,  against  objection,  he  asks  im- 

tiesses  during  the  trial  as  he  thought  proper  questions,  it  is  the  duty  of  the 

liecessiiry  for  his  own  information,  of  appellate  court  to  correct  the  error." 

that  of  the  jury,  without  being  subject  In  Sparks  r.  State,  59  Ala<  83,  it  ap* 

to  unjust  criticism.     It  was  not  only  peared  that  as  a  witness  for  the  prose- 

his  right,  but  his  duty,  to  do  so.''  cution  was  about  to  retire  from  the 

In  Epps  v»  State,  19  Oa.  tt8,  the  stand  the  court  called  him^  and  after  a 
court  said !  *'  We  know  of  no  limit  to  whispered  conversation  with  him  re- 
the  right  which  belongs  to  the  court  quested  him  to  state  any  further  facts 
of  interrogating  witnesses,  either  in  or  circumstances  within  his  knowledge 
civil  or  criminal  cases,  especially  the  which  had  not  already  been  stated, 
latter.  The  life  or  death  of  a  man  may  This  course  was  objected  to  by  coun- 
hang  upon  a  full  development  of  the  sel  for  the  defense.  Upon  the  over- 
truth.  The  presumption  that  this  lib-  ruling  of  the  objection,  an  exception 
erty  will  not  be  honorably  and  impar-  was  taken,  and,  upon  appeal,  it  was 
tially  ejtercised  Is  not  to  be  tolerated  held  that  the  judge  erred  in  so  doing, 
for  a  moment.  Counsel,  in  their  seal  The  court  said  J  **  It  is  the  duty  of  a 
to  acquit  their  clients,  seem  to  take  presiding  judge  in  all  cases,  civil  or 
it  for  granted  that  the  only  object  of  criminal,  to  give  strict  attention  to  the 
courts  18  to  convict.  Until  called  upon  evidence.  And  it  is  also  his  duty  to 
to  discharge  the  solemn  and  responsi-  propound  to  the  witnesses  such  ques- 
ble  functions  of  a  judge,  they  'never  tions  as  he  may  deem  necessary  to  elicit 
can  fully  appreciate  the  high  sense  of  any  relevant  and  material  evidence, 
obligation  under  which  they  act,  to  God  without  regard  to  the  eiTect  of  such  evi- 
and  their  fellow  citizens.  *  Thy  life  for  dence,  whether  it  may  benefit  or  preju- 
the  murderer's  life,  if  he  escape '  is  the  dice  the  one  party  or  the  other— the 
solemn  denunciation  of  the  Almighty !  development  and  establishment  of  the 
When  they  see,  therefore,  that  a  mate-  truth  is  his  purpose  and  duty.  But  we 
rial  fact  has  been  omitted,  which  ought  cannot  regard  it  as  within  his  province 
to  be  brought  out,  it  Is  not  only  the  to  converse  privately,  either  in  or  out 
right,  but  the  duty,  of  the  presiding  of  court,  with  a  witness,  to  ascertain 
judge  to  call  the  attention  01  the  Wit-  whether  he  has  knowledge  of  particu- 
ne»s  to  it,  whether  it  makes  for  or  lar  facts ;  or  to  suggest  to  the  witness, 
against  the  prosecution ;  his  aim  being  after  his  examination,  that  there  are 
neither  to  punish  the  innocent,  nor  facts,  other  than  those  to  which  he  has 
screen  the  guilty,  but  to  administer  testified,  within  his  knowledge.  A 
the  law  correctly.  And  let  it  be  re-  juror  would  not  be  allowed  to  call  a 
membered  that  counsel  seek  only  for  witness  to  him,  and  privately  inquire 
their  client*s  success;  but  the  judge  as  to  his  knowledge  of  facts,  and  then 
must  Watch  that  justice  triumphs."  so  shape  his  questions  as  to  elicit  the 

1  In  People  v,  Lacoste,  37  N.  Y.  facts  of  which  he  had  made  inquiry. 
i^,  it  appeared  that  the  trial  judge  The  questions  a  judge  or  a  juror  pro- 
asked  a  question  which  was  improper  pounds  to  a  witness  should  be  such  as 
tnd  should  have  been  rejected  if  it  had  are  suggested  by  the  evidence  given  on 
been  asked  by  counsel.  The  court  of  the  trial.  We  would  hesitate  to  affirm 
appeals  said:  "It  was  argued  by  the  any  judgment  of  conviction,  supported 
tpi)ellant8'  counsel  that  inasmuch  as  by  evidence  elicited   from  a  witnest^ 
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3.  Control  by  the  Court — a.  In  General. — ^The  examination  of 
witnesses  in  open  court  is  under  the  control  of  the  judge 
presiding  at  the  trial,  and  as  the  temper,  intelligence,  interest, 
bias,  memory,  and  other  characteristics  of  witnesses  are  so 
various,  it  follows  as  a  matter  of  necessity  that  the  trial  court 
has  a  large  discretion  as  regards  the  conduct  of  the  examination.^ 

Protraetad  Ezaminfttloiii. — The  court  may,  in  the  exercise  of  a 
sound  discretion,  interpose  to  put  an  end  to  an  unnecessarily 
protracted  examination  of  a  witness,  though  such  discretion 
should  be  exercised  with  considerable  caution.* 

Sapatition. — So,  also,  where  a  witness  has  testified  on  a  subject 
at  length  and  in  detail,  a  question  calculated  to  call  out  merely 
a  repetition  of  the  same  testimony  may  properly  be  excluded, 
in  the  absence  of  any  statement  from  counsel  that  another 
answer  is  sought  or  expected.* 

on  an  examination  by  the  presiding  In  Morein  v,  Solomons,  7  Rich.  (S. 
judge,  after  a  private  inquiry  of  the  Car.)  104,  the  court  said:  "Whilst  it 
witness,  by  the  judge,  as  to  his  knowl-  is  within  the  experience  of  every  judge 
edge  of  the  facts  of  the  case.  Espe-  that  the  examination  of  witnesses  is 
cially  if,  as  in  this  case,  the  witness  often  causelessly  protracted,  however 
had  been  examined  in  chief  for  the  delicate  the  responsibility,  his  discre- 
state,  and  the  defendant  had  declined  tion  must  be  recognized  and  occasion- 
to  cross-examine  him,  before  the  in-  ally  exercised  in  arresting  such  exam- 
quiries  and  examination  of  the  judge,  ination.  The  discretion  should  be 
We  do  not  impute  or  intend  to  impute  cautiously  and  soundly  exercised.  The 
intentional  impropriety  to  the  presid-  court  that  reviews  cannot  always 
ing  judge.  We  are  compelled  to  deal  readily  and  fully  ascertain  the  neces- 
with  facts  as  they  are  presented  by  the  sity  or  propriety  of  such  interposition, 
record."  Looking  to  the  report  of  the  case,  we 

1.  Clarke  v,  Saffery,  i  R.  &  M.  126,  are  not  warranted  in  the  conclusion 
31  E.  C.  L.  395 ;  Ferguson  v.  Hirsch,  that  light  has  been  excluded,  or  that 
54lnd.  337;  Duncan  v,  McCullough,  justice  has  suffered,  because  of  an  ex- 
4  S.  &  R.  (Pa.)  480;  Brown  v.  Burrus,  ercise  of  discretion  in  the  instance 
8  Mo.  26;  State  v,  Lee,  80  N.  Car.  484;  complained  of." 

State  V.  Fox,  25  N.  J.  L.  566.  S.  McGuire  v.  Lawrence  Mfg.  Co., 

In  Bastin  v.  Carew,  i  R.  &  M.  126,  156  Mass.  324;  Farnum  v.  Pitcher,  151 

21  E.C.  L. 395,  Abbott, C.  J.,  said:  ''I  Mass.  470;  State  v,   Berrier,    107  N. 

mean  to  decide  this,  and  no  further.  Car.  856;  Brown  v.  State,  72  Md.  477; 

that  in  each  particular  case  there  must  Simon  v.  Home  Ins.  Co.,   58  Mich, 

be  some  discretion  in  the   presiding  278 ;  Gutsch  v.  Mcllhargey,  69  Mich, 

judge  as  to  the  mode  in  which  the  ex-  377 ;  Gulf,  etc.,  R.Co.  v.  Pool,  70  Tex. 

amination  shall  be  conducted,  in  order  713 ;  Hughes  v.  Ward,  38  Kan.  452 ; 

best    to  answer  the  purposes  of  jus-  Remer  v.  Long  Island  R.  Co.,  48  Hun 

tice."  (N.  Y.)  352. 

2.  Mulhollin  v*  State,  7  Ind.  646;  Where  a  witness  has  been  examined 
Adriance  V.  Arnot,  31  M0.471;  Varona  and  cross-examined  on  a  point,  it  is 
V,  Socarras,  8  Abb.  Pr.  (N.  Y.  C.  PI.)  within  the  discretion  of  the  court  to 
302.  permit    further    questioning    on    the 

It  is  the  duty  of  the  judge,  of  his  own  same  point  upon  the  redirect  exam- 
volition,  to  put  an  end  to  impertinent  ination.  Manufacturers',  etc..  Bank  v. 
and  irrelevant  inquiries  which  waste  Koch,  105  N.  Y.  630;  Watson  Coal, 
the  time  of  the  court  without  throw-  etc.,  Co.  v.  James,  72  Iowa  184. 
ing  any  light  upon  the  matters  at  Repetition  Beqieitod  by  Judge. — ^A 
issue.  Wehrkamp  v,  Willet,  4  Abb.  judge  may  himself  request  a  witness 
App.  Dec.  (N.  Y.)554;  Peck  v.  Rich-  to  repeat  his  testimony.  Sanders  v 
mend,  2  E.  D.  Smith  (N.  Y.)  380.  Bagwell,  37  S.  Car.  145. 
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Isdaoent  ETidniM. — It  is  the  duty  of  the  judge  to  preserve  the 
dignity  of  the  court  and  to  see  that  the  decencies  of  life  are  not 
needlessly  violated,^  especially  in  the  examination  of  children 
and  female  witnesses;*  though  the  fact  that  evidence  is  indecent 
is  not  a  valid  objection  to  it  if  its  reception  is  necessary  for  the 
administration  of  justice.' 

iBtttrmption  of  Witnew. — ^The  court  may  also  prevent  the  inter- 
ruption of  a  witness  by  the  asking  of  a  question  before  a  prior 
one  has  been  fully  answered.* 

*.  Method  of  Testifying.— A  witness  may  be  permitted  to 
give  his  evidence  in  his  own  language  in  response  to  a  request 
to  tell  the  jury  all  he  knows  about  the  matter  in  controversy, 
since  the  court  will  restrain  him  if  he  attempts  to  travel  be- 
yond the  bounds  of  legal  evidence.*  But  the  court  may,  in 
its  discretion,  require  the  examination  to  proceed  by  question 

1.  State    V.    Laxton,    78    N.    Car.  him.  Northern  Pac.  R.  Co.  v.  Charless, 

568.  51  Fed.  Rep.  571;   Gould  v.  Day,  94 

I.  People  V.  White,  53  Mich.  537;  U.  S.  414. 

Skaggs  V.  State,  108  Ind.  53;  State  v.  In  Mann  v.  State,  23  Fla.  610,  Max- 

Laxton,  78  N.  Car.  568.  well,  C.  J.,  said :  **  The  second  error 

3.  Da  Costa  v.  Jones,  Cowp.   729.  assigned  is  *  in  overruling  defendant's 

Compare  Ditchbum  v.  Goldsmith,  4  objection    to    following    question    to 

Campb.    152;     Henkin    v.    Gerss,    2  Emile  Dubois:  *' Please  state  to  the 

Campb.  408;  Brown  v.  Leeson,  2  H.  jury  what  you  know  of  the  circum- 

Bl.  43.  stances  attending  the  death   of  your 

1.  In  State  v.  Scott,  80  N.  Car.  365,  son,  as  to  the  time  and  place  and  cir- 
dnring  the  cross-examination  of  the  cumstances  of  the  incident." '  This 
prosecutrix,  the  defendant's  counsel  rests  upon  fault  in  the  general  terms 
interrupted  her  in  the  midst  of  an  an-  of  the  question  objected  to.  It  is  not 
swer  to  a  question  in  order  to  pro-  an  uncommon  thing  in  practice  to  put 
pound  another  question.  The  trial  such  questions,  and  when  put  to  an 
court  interposed  and  allowed  her  to  intelligent  witness,  his  statement  would 
complete  her  answer.  Of  this.  Smith,  be  likely  to  save  the  time  of  the  court 
C.  J.,  speaking  for  the  court,  said :  and  facilitate  the  dispatch  of  the  case, 
"We  think  the  judge  properly  inter-  while  any  defects  in  it  as  evidence,  in 
posed  and  gave  the  witness  an  oppor-  theview  of  either  side,  may  be  supplied 
tunity  to  make  the  explanation  and  fin-  by  answers  to  subsequent  specific  ques- 
ish  what  she  was  then  prevented  from  tions.  The  only  objection  we  see  to 
saying.  This  was  an  exercise  of  that  such  a  mode  of  eliciting  evidence  is 
control  which  a  judge  has  over  pro-  that  the  witness,  in  ignorance  of  rules 
ceedings  conducted  before  him,  and  of  law  governing  testimony,  may  make 
necessary  to  the  proper  administra-  statements  obnoxious  to  those  rules; 
tion  of  the  law.  He  would  have  been  but  this  is  just  as  often  done  in  reply- 
derelict  in  duty  had  he  failed  to  inter-  ing  to  more  direct  questions,  and,  in 
fere  and  prevent  the  cutting  off  an  either  case,  counsel  exercising  due 
onfinished  sentence."  vigilance  can  have  such  statements  in- 

5.  Hicks  xf.  Riverside  Fruit  Co.,  72  tercepted  or  excluded  by  proper  ob- 

Cal-  303;    Northern   Pac.   R.  Co.  v.  jection.    If  the  witness  should   prove 

Charless,  51  Fed.  Rep.  570.  impracticable,  either  from  ignorance 

In  such  case  it  is  not  sufficient  to  or  perverseness,  it  would  be  the  duty  of 

object  merely  to  the  manner  of  con-  the  court  to  require  his  examination 

ducting  the  examination.     If  the  wit-  to  be  conducted  by  questions  directing 

nes8   narrate    irrelevant    matters,  the  hisattention  more  particularly  towards 

objecting  party's  remedy  is  to  move  the  facts  in  controversy.    The  court 

the  court  to  strike  them  out,  and  save  did    not    err    in  allowing    the    ques- 

iiis exception  if  the  court  rules  against  tion.  " 

76  Volume  VIII. 


e««r«i  Mm.  EXAMINA  TION  OF  WITNESSES. 

and  answer  in  accordance  with  the  usual  practice.^ 

c.  Showing  Materiality. — ^The  court  may  require  counsel 
to  explain  the  materiality  of  the  answer  sought  from  a  witness; 
and|  if  this  be  not  done,  the  exclusion  of  the  evidence  is  not 
available  error  on  appeal.^  So,  also,  it  is  within  the  sound  dis- 
cretion of  the  court  to  compel  counsel  to  disclose  what  he 
expects  to  prove  by  a  witness  before  he  is  examined  in  order 
that  no  irrelevant  matter  may  be  brought  before  the  jury.* 
It  has  been  held,  however,  that  if  a  competent  witness  is  offered, 
it  is  error  to  reject  him,  and  ground  for  reversal,  although  it  does 
not  appear  whether  his  testimony  would  have  been  material  or 
not.^ 

4.  Propriety  of  ftuostiont — a.  IN  General. — Questions  should 
be  so  framed  as  to  call  for  material  facts  within  the  knowledge 
of  the  witness.  Accordingly,  a  question  which  is  so  indefinite 
that  the  materiality  of  the  answer  cannot  be  foreseen  may 
properly  be  excluded.*  But  it  is  not  necessary  that  every  ques- 
tion put  to  a  witness  should  call  for  an  answer  which,  standing 
alone,  would  be  material  evidence.  It  is  sufficient  if  the  expected 
answer  will  be  material  as  a  link  in  a  chain  of  evidence,  thus 
tending  to  prove  or  disprove  the  matters  in  issue.®     It  is  within 

1.  In  Clark  v.  Field,  43  Mich.  343,  (N.  Y.)  iii,  Sutherland,  J.,  said;  "It 
the  trial  judge  refused  to  allow  a  wit-  is  undoubtedly  a  matter  of  diacretioa 
ness  to  give  his  testimonj  without  with  the  court  whether  they  will  or 
questioning,  and  it  was  held  that  this  will  not  compel  counsel  to  disclose 
was  a  matter  within  his  discretion,  what  they  expect  to  prove  by  a  wit* 
Graves,  J.,  said:  **  The  refusal  to  allow  ness,  before  he  is  examined.  Where 
him  to  give  his  testimony  spontane-  the  case  is  one  of  delicacy  and  impor- 
ously  and  without  questioning  was  a  tance,  and  the  evidence  is  nicely  bal* 
reasonable  exercise  of  discretion.  It  anced,  and  the  scale  liable  to  be 
was  regular  to  require  the  investiga-  affected  by  slight  circumstances,  the 
tion  to  proceed  by  questions  and  an-  court  will  be  exceedingly  vigilaiit  in 
swers,  and  thereby  enable  the  opposing  preventing  any  extraneous  or  irrele* 
party  to  arrest  the  introduction  of  vant  matter  from  being  brought  before 
matter  supposed  to  be  improper,  by  an  the  jury.  In  such  cases,  it  is  proper 
objection  to  the  question.  Undoubt-  to  require  counsel  to  state  the  sub* 
edly  cases  occur  which  justify  such  stance  of  what  they  expect  to  proTe  in 
indulgence  as  was  sought  here.  And  order  that  if  irrelevant,  or  improper, 
the  trial  judge  may  be  expected  to  the  evidence  may  not  be  given. 
decide  wisely  when  to  allow  it  and  Where  the  lines  of  the  case  are  mora 
when  not,  and  the  case  must  be  a  very  broadly  marked,  less  caution  is  neces- 
unusual  and  extreme  one  to  warrant  sary.  The  right  of  parties  may  be 
interference  by  an  appellate  court. '*  sufficiently  protected  by  the  court  dc- 

2.  Votaw  V,  Diehl,  62  Iowa  678;  ciding  upon  the  competency  or  rele* 
Mitchell  V,  Harcourt,  62  Iowa  349;  vancy  of  the  evidence  as  it  falls  from 
Jenks  t'.  Knott's  Mexican  Silver  Min.  the  witness." 

Co.,   58  Iowa    552,    citing   Mays    v.  4.  Force   v.   Smith,   i    Dana  (Ky.) 

Deaver,  i  Iowa  216;  Speers  v.  Fortner,  151. 

6  Iowa  553 ;  Thurston   v.  Cavenor,  8  5.  Morris  v.   Eighth  Ave.  R.  Co., 

Iowa  155;  Hanan  v.  Hale,  7  Iowa  153;  68  Hun  (N.  Y.)  39;  Winchell  v,  Na- 

State  V,  Keeler,  28  Iowa  551;   Iowa,  tional  Express  Co.,  64  Vt.  15;  Fetsch 

etc.,  R.  Co.  V,  Perkins,  28  Iowa  281;  v.   Mandehr,   36  Minn.   295;  Hill   v. 

Emerick  v,  Sloan,  x8  Iowa  139;  Mosier  State,  91  Tenn.  521. 

V,  Vincent,  34  Iowa  478  «.  Schuchardt    v.   Aliens,    i   WalL 

8.  In  People   v.  White,  14  Wend.  (U.  S.)  359;  Atchison,  etc.,  R.  Co.  ir« 
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the  discretion  of  the  court  to  exclude  3kilfully  framed  questions 
designed  to  call  out  sonie  of  the  facts  and  exclude  others  con- 
nected with  the  same  transaction,^ 

b.  Assuming  Facts  neither  Admitted  nor  Proved. — It 

is  not  permissible  for  counsel  so  to  frame  their  questions  as  to 
assume  the  existence  of  facts  which  have  neither  been  admitted 
nor  proved.  The  reason  of  this  rule  does  not  rest  merely  on 
the  consideration  that  such  questions  are  calculated  to  mislead 
the  witness.  There  is  also  danger  that  the  assumptions  of  coun- 
sel may  become  confused  in  the  minds  of  the  jurors  with  the 
evidence  in  the  case,* 
Appliflatioa  of  Sols. — This  rule  applies  as  well  to  the  examination 

Stanford,  12  Kan.  354;  Seller  v,  Jen-  X,  Tjrler  n.  Waddingham,  58  Conn, 

kins,  97  Ind.  430.  375. 

&  ii  Hot  Umunal  tn  Pnustloe  for  the  2.  California. — People  v.  Graham, 

court  to  permit  counsel  to  ask  quesi-  2iCal.2^. 

tlons  concerning  matters    which  are  Connecticut.  —  State    v.    Smith,   49 

apparently  immaterial,  upon  a  prom-  Conn.  376;  State  v.  Duffy,  57  Conn, 

ise  to  follow  such  testimony  with  evi-  525 ;     Bassett    v.    Shares,    63    Conn, 

dence  of  other  facts  which  will  make  43. 

It  material  and  relevant.     If  the  prom-  Georgia, — Thompson    v,    Ray,   92 

ise  be  not  fulfilled,  however,  the  ob-  Ga.  285;  Chattanooga,  etc.,  R.  Co.  v. 

jectionable  evidence  will  be  stricken  Huggins,  89  Ga.  494;  Travelers*  Ins. 

out  upon    motion    of    the    objecting  Co.  v.  Sheppard,  85  Ga.  751. 

party.    Winchell  v.  National  Express  Illinois, — Haish  t»,  Munday,  12  111. 

Co.,  64  Vt.  15.  App.  545 ;  Carpenter  v.  Ambrosoni  20 

In  Wyngert  V.  Norton,  4  Mich,  289,  111.  172;  Cannon  v.  People,   141   111. 

the  court  said :  **  Whether  the  court  270. 

erred  in  sustaining  the  objection  to  the  Indiana, — Jones  v.  Layman,  123  Ind. 

question  depends  upon  whether   the  569;  Dei  Iks  v.  State,  141  Ind.  23. 

question  was  apparently  susceptible  of  Iowa, — Robinson  v,  Crayer,  Sb  Iowa 

any  answer  that  would  tend  to  prove  a  381. 

hiring  by  the  year,  the  purpose  for  Maryland, — Baltimore,  etc.,  R.  Co. 

which  it  was  offered.     We  are  quite  v.  Thompson,  10  Md.  76. 

unable  to  see  that  it  was,  as  an  isolated  Michigan.  —  People    v,    Lange,  90 

question,     susceptible    of    any    such  Mich.  454, 

answer.    Admitting  the  answer  to  the  Mississippi. — Turney    v.    State,   8 

question  would   have  been   what  the  Smed.  &  M.  (Miss.)  104. 

counsel  seems  to  have  anticipated,  that  N^w    Tork. — People   v.  Mather,  4 

the  settlement  was  made  at  the  expi-  Wend.  (N,  Y.)  229;   Mattice  v.  Wil- 

rationofthe  first  year,  no  presumption  cox,  71   Hun  (N.  Y.)  490;  People  x\ 

certainly  could  legitimately  have  been  Brow,  90  Hun  (N.  Y.)  509;  Cornwell 

drawn  by  the  jury  from  the  isolated  f.   Cogwin  (Supreme  Ct.),  17  N.  Y. 

fact  that  the  subsequent  hiring  was  by  Supp.  299. 

the  year  rather  than  by  the  day.  And  to  7>*a#.— Hays  t;.  State  (Tex,  Crim. 

make  a  question,  in  itself  apparentlv  App.  1892),  20  S.  W.  Rep.  361. 

irrelevant,  proper  to  be  put  as  a  link  Wisconsin. — Klock  v.  State,  60  Wis. 

in  a  chain  of  evidence,  the  proposed  574. 

question  must  be  accompanied  by  a  R  is  Hot  Propor  S^uxnlnatloii  to  frame 

proposition  to    follow  it    up  at    the  the  question  so  as  to  assume  that  the 

proper  time  by  proof   of    o&er  facts  witness  himself  has  said  what  he  has 

which,  if  true,  would  make  the  ques-  not  said,  or  denies  having  said.     San- 

tion  put  legitimately  operative.     But  derlin  xy.  Sanderlin,  24  Ga.  583;  Peo- 

the  court  is  not  bound  to  spend  its  time  pie  v.  Fong  Ah  Sing,  70  Cal.  8.     Com- 

in  an  inquiry  which    apparently,   or  fare  Harris  v.  Central  R.,  etc.,  Co., 

from  the  showing  of  the  party,  can  78  Ga.  525;  State  v.  Duffy,  57  Conn, 

produce  no  proper  results."  525. 
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of  expert  witnesses  as  to  that  of  ordinary  witnesses,  because  the 
jury  must  judge  of  the  facts  upon  which  their  opinions  are 
based.  ^  And  the  rule  is  the  same  upon  the  cross-examination 
as  upon  the  examination  in  chief.*  It  is  no  ground  of  objection 
to  a  question,  however,  that  it  assumes  the  existence  of  a  fact 
which  has  been  proved,*  or  is  not  disputed.* 

c.  Questions  Calling  for  Conclusions— Oondiiirian  of  uw.— 

Unless  a  witness  is  testifying  as  an  expert,  his  testimony  should 
be  confined  to  the  statement  of  material  facts  within  his  knowl- 
edge. As  the  court  is  judge  of  the  law,  it  is  in  all  cases  mani- 
festly improper  for  counsel  to  propound  questions  which  call  for 
answers  involving  conclusions  of  law.* 

ConolQiioii  M  to  FMti. — Neither  is  it  permissible  so  to  frame  ques- 
tions as  to  call  for  opinions,  deductions,  or  inferences  upon  a 

1.  Bostic  V.  State,  94  Ala.  45 ;  Polk  he  determines  that  what  he  knows  is 

V,  State,  36  Ark.  117;  Cannon  v.  Peo-  both  relevant  and  true.   The  relevancy 

pie,  141  111.  270;  Louisville,  etc.,  R.  of  the  facts  must  be  determined  by  the 

Co.  V.  Falvey,  I04lnd.409;  Guetig  v.  court;  their  truth  by  the  jury.     The 

State,  66  Ind.  94 ;  Reid  v.  Piedmont,  witness  cannot  pass  upon  such  ques- 

etc.,   L.  Ins.  Co.,   58  Mo.   425;   Van  tions.     He  must  give  his  opinion  upon 

Deusen  r.  Newcomer,  40  Mich.  120;  facts  testified   to  by  him,  other  wit- 

Kempsey  t;.  McGinniss,  21  Mich.  123;  nesses,  or  upon  facts  agreed  to  or  as- 

Haggerty  v,  Brooklyn  City,  etc.,  R.  sumed  hypothetically." 

Co.,  61    N.  Y.  624;    Baltimore,  etc.,  S.  People  v,  Mather,  4  Wend.  (N. 

R.  Co.  V.  Shipley,  39  Md.  251 ;  Rouch  Y.)   249;   Cornwell   v.   Cogwin    (Su- 

V.  Zehring,  59  Pa.  St.  74.  preme  Ct.),    17    N.    Y.    Supp.    299; 

In  Burns  v,  Barenfield,  84  Ind.  48,  Haisch  v.  Munday,  12  111.  App.  545. 

the  court   said:  '*The  opinion  of  an  8.  Robinson  v.  C raver,  88 Iowa  381; 

expert  must  be  based  upon  proved  or  State  v.  Woodward,  84  Iowa  172 ;  Fos- 

admitted  facts,  or  upon  such  as  are  as-  ter  v.  Dickerson,  64  Vt.  233. 

sumed  for  the  purpose  of  a  hypothet-  Awnmliig  Truth  of  Prior  Testlmoiiy.-^ 

ical  question.     The  answer  of  the  wit-  It  is  no  objection  to  a  question  that  it 

ness  was  not  based  upon  facts  stated  assumes  the  truth  of  what  the  witness 

by  him.     What  he  knew  about  the  case  has   thus   far  testified   to.     Bamdt  v. 

might,   and    doubtless    did,   embrace  Frederick,  78  Wis.  i. 

much  more  than  he  had  stated  to  the  4.  Willey  v,  Portsmouth,  35  N.  H. 

Jury;   how  much   or  what    he  knew  303;  Hays  v.  State  (Tex.  Crim.  App. 

about  the  case  was,  in  a  great  measure,  1892),  20  S.  W.  Rep.  361. 

unknown  to  the  court  and  the  jury.  6.  Alabama. — Hogan   v,  Reynolds, 

It  is  the  clear  right  and  duty  of  the  8  Ala.  59;  Wall  v.  Williams,  11  Ala. 

jury  to  judge  of  the  truth  of  the  facts  826. 

upon  which  the  opinion  of  the  expert  •  Georgia, — ^McCaula  v.  Murphy,  86 

is  based.     If  his  opinion  is  based  upon  Ga.  475. 

what  he  may  suppose  he  knows  about  Illinois. — Tomlin  v.  Hilyard,  43  III. 

the  case,  upon  facts,  it  may  be,  alto-  300;  Austin  v.  Underwood,  37  111.  441; 

gether  irrelevant  and  unknown  to  the  Springfield  Consol.  R.  Co.  v.  Welsch, 

jury,  it  would  be  impossible  for  them  to  155   111.  511;  Johnson  v.  Glover,   121 

pass  upon  the  truth  of  the  facts  upon  111.  283. 

which  the  opinion  may  be  based,  or  to  Maryland.  — Blake    v.    Stump,    73 

apply  the  opinion  of  the  expert  to  the  Md.  160. 

facts.      Neither  court  nor   jury  can  New  fork. — Caspar  v.  O'Brien,  15 

know  the  facts  upon  which  the  opinion  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  402 ; 

rests.     It  is  obvious  that  where  the  ex-  Braman  v,  Bingham,  26  N.  Y.  490; 

pert  delivers  his  opinion  from  what  he  Rehm  v.  Weiss,  8  Misc.  Rep.  (N.  Y. 

supposes  he  knows  about  the  case,  he  City  Ct.)  525. 

must  assume    and  exercise  both   the  Texas. — Rosenthal  v»  Middlebrook. 

functions  of  the  court  and  tlie  jury —  63  Tex.  334. 
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state  of  facts.     It  is  for  the  jury  to  draw  inferences  from  the 
(acts  proved.^ 

1.  Alabama. — Hall   v.  Goodson,  3a  upon    the    mind    of  the    court    was 
Ala.  977;  Walker  V.Walker,  34  Ala.  469.  harmless.    Counsel   should  not  have 
California. — ^People  v.  Westlake,  63  taken  the  risk  of  such  a  question.  The 
Cal.  305;  Conner  v.  Stanley,  67  Cal.  objection,  having  been  interposed  in 
316.  apt  time  and  terms,  should  have  been 
Iowa. — State  v.  Brown,  86  Iowa  13 1.  heeded,  and  the  question  withdrawn  or 
Louisiana. — State  v.  Parce,  37  La.  modified." 
Ann.  368.  In  Morehouse  v.  Mathews,  3  N.  Y. 
Massackmsetis, — Campbell  v.    Rus-  514,  Shankland,  }.,  said :  *'  The  gen- 
sell,  139  Mass.  378.  eral   rule    upon    the  subject    is   that 
New  ITork, —  Morehouse  v.  Math-  witnesses  must  be  confined  to  the  com- 
ewB,  3  N.  Y.  514;  Teall  v.  Barton,  40  munication  of  facts,  and  not  opinions  or 
Barb.  (N.  Y.)  137.  conclusions  which  they  have  formed 
Tennessee.— Shepherd  v.  Hamilton  from   facts,  whether  known  to  them- 
Countj,  8  Heisk.  (Tenn.)  380.  selves  or  derived  from  the  testimony  of 
Texas. —  Harrison  t;.  State,  16  Tex.  others.     It  is  the  special  duty  of  the 
App.  335.  jury  to  draw  conclusions,  and  not  of  the 
United  States. — Union   Pac.  R.  Co.  witness.  •  •  ♦  The  exceptions  to  the 
V.  O'Brien,  161  U.  S.  451.  general  rule  are  confined  to  questions 
In  Combs    v.    Agricultural    Ditch  of  science,  trade,  and  a  few  others  of  the 
Co.,  17  Colo.  146,  the  court  said :  '*An-  same  nature,  but  cannot  be  extended  to 
other  mritness  for  the  defense,  upon  his  a  case  like  the  one  under  discussion. 
eiamination  in  chief,   was  asked  this  It  is  allowable  for  a  witness  who  deals 
question ;  *  From  your  experience  as  a  in,  or  is  acquainted  with  the  value  of, 
farmer,  and  in  irrigation  in  connection  cattle,  or  horses,  to  testify  as  to  the 
with  it,  is  there  water  enough  in  that  value  of  such  animals,  because  he  then 
ditch  now,  or  has  there  been  for  the  last  speaks  of  facts  as  derived   from   the 
two  years,  to  irrigate  the  lands  which  market   price    of   such   property.     In 
have  heretofore  been  irrigated  by  that  such  a  case  his  testimony  would  not 
ditch?'    This  question  was  objected  be  opinion,  it  would  be  knowledge.'' 
to,  first,  on  the  ground  that  it  did  not  In  aa  Aetton  to  Eacover  Damaires  sus- 
appear  that  the  witness  had   knowl-  tained   by    the    plaintiff    by    the    de- 
edge,  and  second,  because  the  matter  struction    of    his    property    by    fire, 
embraced  in  the  question  was  the  ques-  communicated   from   the  defendant's 
tion  then  at  issue  and  on  trial.     The  steam  dredge,  it  was  held  improper  to 
objection  was  overruled.     The  ruling  ask  a  witness  if  he  considered  it  dan- 
was  excepted  to  and  is  assigned  for  er-  gerous  to  use  the   dredge  without  a 
ror.    Without  noticing  the  first  ground  spark-arrester.      The  court  said:    **It 
of  objection,  it  is  clear  that  the  objec-  was  the  very  issue  to  be  tried  and  de- 
tion  was  well  taken  upon  the  second  termined  by  the  referee  upon  all  the 
ground  and  should  have  been  sustained,  evidence.     This,  had  it  been  allowed. 
The  question  was  not  merely  introduc-  would  have  put  the  witness  in  the  place 
tory ;  it  embraced  the  very  substance  of  the   referee  in  respect  to  the  very 
of  the  issue  which  the  court  was  then  matter  to  be  passed  upon."    Teall  v. 
trying;  and  a  categorical  answer,  such  Barton,  40  Barb.  (N.  Y.)  143,  affirmed 
aa  the   question  called  for,  would,  if  in  35  N.  Y.  544. 

accepted  by  the  court,  have    been  a  In  a  Prosecution  for  Bednetion,  the 

complete  determination  of   the  issue,  prosecuting  witness  was  permitted  to 

It  is  an  elementary  rule  that  such  ques-  testify,  against  the  objection  of  the  de- 

tions  are  inadmissible.     We  are  aware  fendant,  that  he  **  commenced  keeping 

that  direct  questions  are  not  always  to  company  "  with  her  at  a  certain  time, 

be  regarded   as  objectionable;    there  and  that  he  treated  her  "very  afFec- 

are  exceptions  to  the  rule ;  but  certainly  tionately."     It  was  held  that  the  phrase 

the  foregoing  is  not  one  of  them.  The  '*  keeping  company  "  did  not  involve  a 

answer  in  this  case,  though  not  very  conclusion  of  the  witness.   Concerning 

direct,  was  of  such  a  sweepilig,  gen-  the  other  statement,  however,  that  the 

eral,  and  argumentative  character  that  defendant  treated  her  *'  very  affection- 

it  is  impossible  to  say  that  its  effect  ately,"  the  court  said :  **  But  we  think 
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CoiMlviioii  M  U  ICffitt. — Even  in  the  examination  of  expert  wit- 
nesses, it  is  not  permissible  to  invade  the  province  of  the  jury  by 
calling  for  opinions  on  the  merits  of  the  matter  in  controversy.* 

d.  Leading  Questions — (i)  In  General. — ^A  question  is  said 
to  be  leading  when  it  suggests  the  answer  expected,  or  is  in  such 
form  that  it  embodies  a  material  fact  and  admit?  of  a  mere 
affirin^tive  or  negative  answer,^    As  there  is  a  supposition  that 


the  court  erred  in  permitting  the  wit-  v.  Springfield,  etc.,  R.  Co.,  6y  111.  142; 

nes6  to  state  that  the  defendant  treated  Henry  v.  Hall,  13  111.  App.  343. 

her    ♦  very    affectionately.'      The  an-  Indiana, — Boor  v.- Lowrey,  103  Ind 

swer  was  in  the  nature  of  a  conclusion  480. 

of  the  witness.     The  facts  upon  which  Iowa. — Smith  v.  Hickenbottora,  57 

it  was  based  should  have  been  stated,  Iowa  733 ;    Pelamourges  v,  Clark,  9 


and  the  jury  permitted  to  determine 
their  effect."  State  v.  Brown,  86  Iowa 
121. 

Aotto^  on  BuUdlng  Oontnust. — In 
Campbell  v,  Russell,  139  Mass.  278, 
which  was  an  action  to  recover  the 
balance  due  on  a  contract  for  building 


Iowa  I ;  Muldowney  v.  Illinois  Cent. 
R.  Co.,  39  Iowa  615. 

Maiue.^HiW  v.  Portland,  etc.,  R. 
Co. ,-55  Me.  444. 

Maryland, — Baltimore,  etc..  Turn- 
pike Co.  V.  Cassell,  66  Md.  41"^ 

Michifran, — Clark  v,  Detroit  Loco- 


a  house,  the  defendant  contended  that  motive  Works,  32  Mich.  346. 

the  building  was  not  completed  at  the  Missouri, — ^Tingley  v.  Cowgill,  48 

date  stipulated  therefor,  and  the  plain-  Mo.  294. 

tiff  in  turn  contended  that  the  delay  New  Tork, — Jefferson   Ins.    Co.   v. 

had    been   occasioned  by  extra  work  Cotheal,  7  Wend.  (N.  Y.)  72;   KeHer 

done     at     the     defendant's     request,  tj.  New  York  Cent.   R.  Co.,  2  Abb. 

Upon  the  trial,  the  defendant  asked  App.  Dec.  (N.  Y.)48o. 

the  architect  whether  the  extra  work  North  Carolina. — State  v.  Cole,  94 

and  alterations  made  in  the  building  N.  Car.  958. 

were  of  such  a  character  as  to  render  England,  —  Ramadge    v,    Ryan,    9 

it  impossible  for  the  plaintiff  to  com-  Bing.  333,  23  E.  C.  L.  296;   Jameson 

plete  it  on  the  date  stipulated  for  its  r.  Drinkald,  12  Moore  148,  22  E.  C.  L. 

completion.     It     was    held    that    the  442;    Sills  v.  Brown,  9  C.  &  P.  601,  38 


question  was  rightly  excluded.  Mor- 
ton, C.  J.,  said:  "The  court  excluded 
this  question,  but  ruled  that  the  de- 
fendant might  show  what  extra  work 
and  alterations  had  been  done,  and 
how  long  it  would  take  to  do  the 
same,  and  the  witness  testified  to  such 
facts.     The  ruling  was  correct.     The 


E.  C.  L.  245. 

CaimeitF  to  Kalw  a  WQl  is  a  conclu- 
sion which  the  law  draws  from  certain 
facts  as  premises.  Hence,  it  is  im- 
proper to  ask  a  medical  witness  his 
opinion  as  to  the  capacity  of  a  testator 
to  make  a  will.  Walker  7*.  Walker,  34 
Ala.  473;   May  v.  Bradlee,  127  Mass. 


amount  of  extra  work  which  had  been  414;  White  v,  Bailey,  10  Mich.  155; 
done  was  in  dispute.  If  the  witness  Farrell  v,  Brennan,  32  Mo.  328;  Mc- 
had  been  allowed  to  answer  the  loose  Clintock  v.  Curd,  32  Mo.  411;  Gibson 
and  general  question  put  to  him,  it  v,  Gibson,  9  Yerg.  (Tenn.)  329. 
would  be  impossible  for  the  jury  to  IXacoiint  of  Note. — The  witness  may 
know  what  extra  work  he  had  in  his  not  be  asked  whether  a  promissory 
mind  as  the  basis  of  his  opinion.  The  note  was  discounted  or  transferred  in 
court  properly  required  that  he  should  the  ordinary  course  of  business.  Such 
specify  what  he  considered  as  extra  a  question  calls  for  an  expression  by 
work,  and  that  he  then  might  testify  the  witness  of  his  judgment  of  the 
how  long  it  would  take  to  do  it.  He  legal  result  of  facts.  C lough  v,  Pat- 
was  thus  permitted  to  answer  the  sub-  rick,  37  Vt.  421 ;  Chelsea  Nat.  Bank  -o, 
stance  of  the  question,  when  put  in  a  Isham,  48  Vt.  593. 

form  which  had  no  tendency  to  mis-        a.  2  Phill.  Ev.  889;   Harvey  cr.  Os- 

lead.     The  defendant  has  no  ground  born,  55  Ind.  535 ;  Alabama  G.  8.  R. 

if  exception."  Co.  r.  Hill,  93  Ala. 520;  Proper  v.  State, 

1.  ///i0<»i>.— Chicago,   etc.,  R.   Co.  85  Wis.  626;  U.  3.  v,  Angell,  11  Fed. 
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a  witness  is  favorably  disposed  to  the  party  who   calls  him,  it 

follows  that  as  a  general  rule  the  party  is  not  allowed  to  put 

Rep.  34;  Daly  v,  Melendj,  32   Neb.  counsel  maj  properlj  ask  his  client  if 

853.  he  believed  the  statements  of  the  de- 

"  If  questions  are  asked  to  which  the  fendant  when  he  entered  into  the  con- 

tnswer  '  jes  'or  *  no '  would  be  conclu-  tract  complained   of.     Castenholz  v, 

tiTe,theT  would  certainly  be  objection-  Heller,  82  Wis.  30. 

able."   Lord  Ellenborough  in  NichoUs  So,   also,   a    preliminary    question, 

V,  Dowding,  i  Stark.  81,  2  £.  C.  L.  40.  such  as  asking  a  witness  if  he  knows  a 

Compare  R.  v.  Rosewell,  10  How.  St.  party  to  the  action,  is  not  open  to  the 

Tr.  190;  Gregory  v.  Marychurch,  12  objection  that  it  is  leading.     Paschal 

Beav.  398;  Lincoln  v,  Wright,  4  Bear,  v.  State,  89  Ga.  303. 

166.  Nor  a  question  to  a  witness  on  trial 

QoMllHUi  AnswaraUto  by  **Tm"  «r  for  perjury,  in  the  language  of  the  in- 
'*  lo "  Vok  VecMoarny  Leadlns. — '<It  is  dictment,  as  to  whether  defendant  so 
a  mistake  to  suppose  that  such  only  is  testified.  Rogers  7-.  State  (Tex.  Crim. 
a  leading  question  to  which  'yes*  or  App.  1895),  32  S.  W.  Rep.  1044. 
•  no '  would  be  a  conclusive  answer.  A  The  question  *  *Do  you  know  whether 
question  is  leading  which  puts  into  a  or  not  he  [the  defendant]  bought  his 
witness's  mouth  the  words  that  are  to  father's  homestead?"  was  held  to  be 
be  echoed  back,  or  plainly  suggests  the  neither  leading  nor  suggestive.  Rob- 
answer  which  the  party  wishes  to  get  inson  v.  Craver,  88  Iowa  381. 
from  him."  Marcy,  J.,  in  People  v.  If  tbe  Question  Buggesta  the  Anawar 
Mather,  4  Wend.  (N.  Y.)  247.  See  also  desired,  or  is  more  suggestive  of  one 
Weber  v.  Kingsland,  8  Bosw.  (N.  Y.)  than  of  another,  it  is  leading.  Prop- 
439.  er  V.  State,  85  Wis.  626;  Hardtke  v. 

A  question  which   suggests  the  de-  State,  67  Wis.  552 ;  Spear  v.  Richard- 
sired  answer  is  none  the  less  leading  son,  37  N.  H.  26. 
because  it  is  put  in  the  alternative  form.  Questloiia  Held  OI4ec(ioiuit»le  as  Lead- 
State  V.  Johnson,   29  La.   Ann.  717 ;  Ixig. — A  question  to  the  motorman  of  a 
Bartlett  v.  Hort,  33  N.  H.  151.  grip  car  as  to  whether  he  had  done  all 

A  question  wnich  may  be  answered  by  he  could  to  prevent  the  car  from  run- 

**yes"  or  **no"  is  not,  however,  nee-  ningover  the  person  injured.     Spring- 

essarily  leading  within  the   mischief  field  Consol.    R.  Co.  v,   Welsch,   155 

guarded  against  by  the  rule.     Wool-  111.  511. 

heather  v.  Risley,  38  Iowa  488 ;  Coch-  A  question  requiring  witness  to  state 

ran  v.  Miller,  13  Iowa  128;    Stater,  whether  a  certain  person  told  him  that 

Watson,   81    Iowa   382;    Robinson  v»  he  claimed  ownership  of  the  land  in 

Crarer,    88  Iowa  381;    McKeown  v.  controversy.     Reeves  v.  Low  (D.  C. 

Harvey,  40  Mich.  226.  App).,  24  Wash.  L.  Rep.  113. 

ttia  Somattm—  HocoMary  to  Aaalgt  the  A  question  to  a  party  in  an  eject- 

WU11M8  by  directing  his  attention  to  ment  suit  a^  to  whether  he  had  ever 

particular  matters.     Graves  v.   Mer-  admitted  that  the  land  in  controversy 

chaots,  etc.,   Ins.  Co.,  82  Iowa  644;  did  not  belong  to  him.     Watrous  v, 

Robinson  v.  Craver,  88  Iowa  381 ;  Mc-  Morrison,  33  Fla.  261. 

Donald  v.  Illinois  Cent.   R.  Co.,  88  A  question  asking  an  officer  if  he 

Iowa  345;  Stater;.  Walsh,  44  La.  Ann.  was  instructed  to  go  to  a  certain  place 

II23.    And  it  is  frequently  difficult  to  for  several  days  before  an  attachment 

propose  a  question  in  terms  adapted  to  in  suit  was  levied.     Goeschei  v.  Fisher 

avoid  leading  the  mind  of  the  witness  (Mich.  1896),  65  N.  W.  Rep.  965. 

to  the  answer  without  making  it  so  A  question  to  defendant  in  a  suit  by  a 

general  as  to  fail  to  direct  his  attention  commission  merchant  for  advances  on 

to  the  particular  matter  in  relation  to  certain  consignments,  whether  it  was  in 

which  information  is  sought.    Bartlett  accordance  with  a  certain  negotiation 

V.  Hoyt,   33   N.  H.  151;    Hopper  t'.  that  he  finally  made  the  consignment. 

Com.,  6  Gratt.   (Va.)   684;    State  v.  Willard  v.  Mellor,  19  Colo.  534. 

Henderson,  29  W.  Va.  147.  A  question  to  a  surveyor,  **  Wer€ 

Thus,  where  the  cause  of  action  is  there  any  marks  there  to  snow  that  anj 
alleged  fraudulent  representations  persons  other  than  those  you  have  men- 
made  by  the  defendant,  the  plaintiff 's  tioned   *  *  *   ever    got    any    of    this 
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leading  questions  to  his  own  witness  upon  material  points  in 
controversy.* 

land?"     Raplej  v.  Klugh,  40  S.  Car.  onlj  whose  testimony  he  thinks  most 

154.  likely  to  serve  him.     The  assumption, 

1.  Illinois. — Crean  v.  Hourigan,  158  therefore,  that  the  witness  is  favor- 
Ill.  301 ;  Iglehart  v.  Jernegan,  x6  111.  able  to  the  partj  who  calls  him  is  not 
513.  unreasonable,  and  in  practice  the  fact 

Kentucky. — Doran  v.  Shaw,  3  T.  B.  is  well  known  to  support  it."     2  Phill. 

Mon.  (Ky.)  413.  Ev.  889. 

Maine, — Hanson  v,  Kelley,  38  Me.  In  Galveston,  etc.,  R.  Co.  v.  Duelin, 

456.  86  Tex.    450,   which    was    an    action 

Maryland, — Lee  v.  Tinges,  7  Md.  against    the    defendant    for  personal 

215.  injuries  received  on   its  track  by  the 

Mississippi, — Torrance   v.    Hurst,  plaintiff,    the    defendant    placed    the 

Walk.    (Miss.)    403;    Stringfellow    v.  engineer  who  had  been  in  charge  of 

State,  26  Miss.  157.  the  train  which  did  the  injury  upon 

Missouri. — Evans  v.  Greene,  3i  Mo.  the  stand,  and  he  was  asked :  "  From 

170.  your  knowledge  and  experience  as  an 

New  Hampshire, — Page  v,  Parker,  engineer,    was    it     possible    to    have 

40  N.  H.  47.  stopped   the  train  after  you  saw  de- 

New   Tork, — People   v.    Mather,  4  fendant  in  his  wagon  coming  on  the 

Wend.  (N.  Y.)  229;  Hubbell  v,  Bowe,  track  at  the  crossing,  and  prevented  a 

.9  N.  Y.  Super.  Ct.   131;    Weber  v.  collision  with  it?"     It  was  held  tliat 

ingsland,  8  Bosw.  (N.  Y.)  438.  the  question  was  properly  excluded  as 

Pennsylvania. — Snyder  v.  Snyder,  leading. 

6  Binn.  (Pa.)  483;   Farmers'  Mut.  F.  Upon  the  trial  of  an  indictment  for 

Ins.    Co.   V.    Bair,    87    Pa.    St.   124;  stealing  cattle,  a  witness  for  the  state 

Sheeler  v.  Speer,  3  Binn.  (Pa.)  130.  was  shown  a  facsimile  of  a  brand,  and 

South  Carolina, — Rapley  v,  Klugh,  then  asked :    "  Is  this  the  brand  that 

40  S.  Car.  134.  was  on  the  animal  killed  ?  "  It  was  held 

Texas, — Able  v.  Sparks,  6  Tex.  349;  that  the  witness  should  not  have  been 

Galveston,  etc.,  R.  Co.  v.  Smith  (Tex.  permitted  to  answer  the  question  in  the 

Civ.  App.  1894),  28  S.  W.  Rep.  410;  face  of  an  objection  that  it  was  leading. 

Mathis  V.  Buford,  17  Tex.   152 ;  Ken-  Rangel  v.  State,  22  Tex.  App.  642. 

nedy  v.  State,  19  Tex.  App.  620;  Tins-  Upon  a  trial  for  murder,  the  district 

ley  V.  Carey,  26  Tex.  350;  Rangel  v.  attorney  inquired  of  a  witness  for  the 

State,  22  Tex.  App.  6a^\  Galveston,  state:    "Would    the    defendant,  after 

etc.,  R.  Co.  V,  Smith  (Tex.  Civ.  App.  having  struck  the  deceased  with  a  rail, 

1894),  28  S.  W.    Rep.    no;   Long  v,  have  had  time  to  pull  his  knife  out  of 

Steiger,  8  Tex.  460.  his  pocket,  open  it,  and  cut  the  man 

Wisconsin. — Klock  v.  State,  60  Wis.  when  he  did?"     It  was  held  that  the 

574 ;  Hardtke  v.  State,  67  Wis.  552.  question  was  open  to  the  two-fold  ob- 

United  States. — Harrison  i'.  Rowan,  jection  that  it  was  leading,  and  that  it 

3  Wash.  (U.  S.)58o;  U.  S.  v,  Dickin-  called   for  an  expression  of  opinion, 

son,  2  McLean  (U.  S.)  325.  States.  Parce,  37  La.  Ann.  268. 

England. — Parkin    v.   Moon,   7   C.  Hannlew  Error. — The  error  of  per- 

&  P.  408,  32  £.  C.  L.  559;  Courteen  mitting  the   leading    question  to    be 

V,  Touse,  I  Campb.  43.  answered  may  be  harmless  where  the 

Mr.  Phillips  says:  "This  rule  pro-  matter  inquired  about  is  immaterial, 

ceeds  partly  on  the  supposition  that  the  Tredway  v.  Antisdel,  86  Mich.  82. 

witness  is  favorable  to  the  party  who  A  Oemeral  Questioii,  such  as  asking  a 

calls  him,  and  accordingly  it  is  relaxed  witness  to  tell  all  be  knows,  about  a 

whenever  it  clearly  appears  that  the  certain  matter,  is  not  objectionable,  as 

witness   is    hostile,    or  that    a    more  the  court  will  restrain  the  witness  if  he 

searching  mode  of  examining  him  is  goes  beyond  the  bounds  of  legal  evi- 

necessary  to  elicit  the  truth.     A  party,  dence.     Hicks  v.  Riverside  Fruit  Co., 

in  preparing  to  support  his  case  by  72Cal.303;  Mann  v.  State,  23  Fla. 610. 

testimony,  has  the  opportunity  of  ex-  Wltncwis  as  to  Mental  Capacity. — It  is 

amining  the  witnesses  before  the  trial,  not  proper  for  a  party  who  calls  a  wit* 

an4  of  producing  at  the  trial  those  ness  to  prove  the  mental  incapacity  of 
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When  TiiwiillTig  Qneitioiii  HamdeM. — A  question,  though  leading  in 
fonn,  is  not  objectionable  if  the  matters  to  which  it  refers  have 
already  been  brought  out  in  the  testimony  of  the  witness  by 
means  of  proper  questions.*  And  a  judgment  will  not  be 
reversed  because  a  leading  question  has  been  asked  and  answered 
on  direct  examination,  if  the  same  question  is  subsequently 
asked  and  answered  on  cross-examination.^ 

BiMratioii  M  to  li0ftdiBg  Qnestioiii. — The  propriety  of  admitting  or 
excluding  a  leading  question,  put  by  a  party  to  his  own  witness, 
is  a  matter  within  the  sound  discretion  of  the  trial  court.  And, 
as  the  attitude  of  the  witness  and  the  other  circumstances  to  be 
considered  by  the  judge  in  making  his  ruling  cannot  be  made  a 
matter  of  record,  such  ruling  is  not  reviewable  upon  appeal  or 
error,  unless  there  is  a  manifest  abuse  of  discretion  or  a  palpable 
violation  of  some  established  rule  of  law.' 

a  person  since  deceased  to  ask  him  if  130 ;  Weber  Wagon  Co.  v.  Kehl,   139 

he  had  not  suggested  the  appointment  111.  644;  Greenup  v.  Stoker,  7  111.  688; 

of  a  guardian  ror  such  person.     Ducker  Funk  v.  Babbitt,  156  111.  408;  Cling- 

V.  Whitson,  112  N.  Car.  44.  man  v,  Irvine,  40  111.  App.  606. 

DyliiC     D«elaratlim8. —  Answers     to  Indiana, — Blizzard  v,  Applegate,  77 

leading  questions  put  to  one  who  is  in  Ind.   529;  Gondj  v.  Werbe,  117  Ind. 

articnlo  mortis   may  be  admitted  as  154;  Hunsingerv.  Hofer,  no  Ind.  390; 

djing  declarations.     Vass  v.  Com.,  3  Lake  Shore,  etc.,  R.  Co.  v,  Anthony, 

Leigh  (Va.)  786;  Hopper  v.  Com.,  6  12  Ind.  App.  126. 

Gratt.  (Va.)  684.  /<>wa.— -iState    v.  Pugsley,   75   Iowa 

1.  People  V,  Fong  Ah  Sing,  70  Cal.  742. 

12;  Tift  t^.  Jones,  77  Ga.  181;  Hess  v,  Michigan, — Langerhausen  v.  Crit- 

Com.  (Ky.  1887),  5  S.   W.  Rep.  751 ;  tenden,    103     Mich.    173;  Badder    v, 

Brlce  V.  Miller,  35  S.  Car.  537;  State  Keefer,  91  Mich.  611. 

v.  Fontenot,  48  La.  Ann.   220.     See  Minnesota, — Couch  v.  Steele  (Minn. 

also  Houck  v.  Linn  (Neb.  1896),  66  N.  1896),  65  N.  W.  Rep.  946. 

W.  Rep.  H03.  Missouri, — Chaney  v.  Phoenix  Ins. 

And  the  same  is  true  if  the  matter  Co.,  i  Mo.  App.  703. 

inquired  about  is  immaterial.     Tred-  Nebraska. — St.  Paul  F.  &  M.    Ins. 

'^r  ^'- Antisdel,  86  Mich.  82.  Co.  v,  Gotthelf,  35  Neb.  351;  Ober- 

In  Birely  v.  Staley,  5  Gill  &  J.  (Md.)  nalte  v,  Edgar,  28  Neb.  70;  Baum  Iron 

4^2,  it  was  held  that  evidence  obtained  Co.  v.  Burg,  47  Neb.  21. 

00  leading  interrogatories  should  not  New  yersey. — West  v.  State,  22  N. 

be  r^ject^  at  the  hearing,  where  the  J.  L.  212. 

same  facts  were  obtained  from    the  New    Tork. — Cope   v,    Sibley,    12 

»aie   witness   upon   other   interroga-  Barb.  (N.   Y.)  521 ;   King  v.   Second 

tones  which  were  not  subject  to  that  Ave.    R.  Co.,   75    Hun    (N.    Y.)    17; 

objection.  Woodin  v.  People,  i   Park.  Cr.  Rep. 

••  I'^ox  V.  Steever,  156  111.  622.  (N.  Y.  Supreme  Ct.)  465;  Duryea  t'. 

.7'  ^ Bahama. — Anderson  v.  State,  104  Vosburgh    (Supreme    (it.),    i    N.    Y. 

^^  03.  Supp.  833;  Budlong  V,  Van  Nostrand, 

^^iifornia. — People  v.  Goldenson,  24  Barb.  (N.  Y.)  2<;;  O'Neill  v,  Howe, 

?t^^*- 328;  Whiter.  White,  82  Cal.  16  Daly    (N.    Y.)    i8x ;   Cheeney   v. 

W;  People  V,  Fong  Ah  Sing,  70  Cal.  8.  Arnold,  18  Barb.  (N.  Y.)  434;  Walker 

^^^necticut. — Stratford  v.  Sanford,  v,  Dunspaugh,  20  N.  Y.  170;  Brooker 

9^«»n.  284.  V,  Filkins,  9  Misc.  Rep.  (N.  Y.  C.  PI.) 

. **r(?^'fl— Cade  V.  Hatcher,  72  Ga.  146. 

^^">  Howard  r.  Johnson,  91  Ga.  319;  North  Carolina. — Ducker  v,  Whit- 

Vatker  v.  Georgia  Pac.  R.  Co.,  83  Ga.  son,  112  N.  Car.  44. 

S3S>.  Oregon, — State  v.  Chee  Gong,   ly 

/Wi»OM.— Williama  v.  Jarrott,  6  111.  Oregon  635. 
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Whtth«r  niMTttiim  SevlowaU*. — And  in  some  jurisdictions  it  ta  held 
that  the  trial  court's  exercise  of  discretion  in  this  regard  is  not 
subject  to  review  at  all.^  It  is  believed,  however,  to  be  the  safer 
doctrine  that  a  flagrant  abuse  of  discretion,  manifestly  prejudicial 
to  the  objecting  party,  should  be  subject  to  correction  by  an 
appellate  tribunal.^ 

South  Carolina, — State  v,  Johnson,  which  were  sustained.  Th«  reMoo  for 

43  S.  Car.  123.  this    is    manifest.      The    form    of    a 

Texas. —  Hartsiield   xk   State   (Tex.  question,  whether  it  shall  be  put  as 

Crim.  App.  1895),  29  S.  W.  Rep.  777.  leading  or  otherwise,  depends  not  upon 

Virginia. — HausenfluckT/.  Com.,  85  an  inflexible  rule,  but  upon  a  varietj 

Va.  702.  of  circumstances  which  must  of  neces- 

Wisconsin. — Proper  7»,  State,  85  Wis.  sity  be  left  to  the  discretion  of  the 

615;    Porath  V.   State,   90   Wis.   527;  court  below." 

Carlvle  t>.  Plumer,  11  Wis.  96;  Barton  In   Hopkinson  v.  Steel,  IJ  Vt.  582, 

V.   Kane,   17  Wis.  37 ;  McPherson  x\  the   leading  question    CQmplaine4   of 


Rockwell,  37  Wis.  159;  Cogq^swell  v, 
Davis,  65  Wis.  191 ;  Castenholz  ^^  Hel- 
ler, 82  W-is.  30. 

United  States.— St.  Clair  v.  U.  S., 
154  U.  S.  134;  Union  Pac.  R.  Co.  v, 
O'Brien,  49  Fed.  Rep.  538;  Sanger  v. 
Flow,  4S  Fed.  Rep.  15a. 

Engiand. — Nichoils  v.  Dowdlngf,  i 
Stark' 81,  a  E.  C.L.  40',  Reg.  v.  Mur- 
phy, 8  C.  &  P.    297,  34  E.  C.  L.  397. 

1.  Alabama. — Brassell  v.  State,  91 
Ala.  45;  Huntsville  Belt  Line,  etc., 
R.  Co.  V.  Corpening,  97  Ala.  681. 

Florida. — ^Southern  Express  Co.  v. 
Van  Meter,  17  Fla.  783. 

Maine. — State  v.  Lull,  37  Me.  246; 
Parsons  v.  HuflF,  38  Me.  137. 

Massachusetts. — York  i'.  Pease,  a 
Gray  ( Mass. )  282 ;  Moody  v.  Rowell, 
17  Pick.  (Mass.)  498;  Green  v.  Gould, 
3  Allen  (Mass.)  465. 


was  in  a  deposition,  and  the  rejection 
of  the  question  and  answer  would  have 
deprived  the  partr  offering  It  of  mate- 
rial evidence.  The  court  noted  the 
distinction  between  such  a  case  and 
the  examination  of  a  witness  In  open 
court,  where,  upon  objection  being 
made,  the  question  may  be  put  in 
proper  form ;  but  Intimated  that  in  both 
cases  the  matter  was  within  the  sole 
discretion  of  the  trial  court. 

In  Donnell  v.  Jones,  13  Ala.  507,  the 
court  said :  *'  Every  question  may  be 
said  in  some  sense  to  be  leading,  and 
it  would  be  impossible  to  lay  down  any 
exclusive  peremptory  rule  on  the  sub- 
ject. The  due  administration  of  jus* 
tice  requires  that  much  discretion  must 
be  left  to  the  court  trying  the  cause,  to 
be  exercised  In  reference  to  the  char- 
acter of  the  investigation,  the  condi- 


Missouri. — Smith  t'.  Hutchings,  30    tion  and  disposition  of  the  witness,  and 
Mo.   384;    King  V.    Mittalberger,   50    the  peculiar  circumstances  attending 


Mo.  183;  St.  Louis,  etc.,  R.  Co.  v. 
Sliver,  56  Mo.  265 ;  Wilbur  r.  Johnson, 
58  Mo.  600;  Meyer  r.  People's  R.  Co., 
^3  Mo.  523;  Carder  v.  Primm,  52  Mo. 
App.  102;  State  V.  Martin,  52  Mo. 
App.  511. 

See  also  Lawder  v.  Lawder,  5  Ir. 
C.  L.  R.  27. 

In   Farmers*   Mut.    F.   Ins.    Co.   v. 


the  examination.  There  must  be  a  pal- 
pable violation  of  some  established  rule 
of  law  to  justify  this  court  in  interfer- 
ing with  the  exercise  of  that  discre- 
tion.*'  Citing  Blevins  v.  Pope,  7  Ala. 
371 ;  Watson  v.  Anderson,  11  Ala.  43. 
3.  Turney  v.  State,  8  Smed.  &  M. 
(Miss.)  104;  Van  Doren  v.  Jelliffe,  i 
Misc.  Rep.  (N.  Y.  C.  PI.)  354;  Tred- 
Bair,  87  Pa.  St.  127,  Paxson,  J.,  said:  way  v,  Antisdel,  86  Mich.  82 ;  McPher> 
"While  there  are  instances  in  the  son  v,  Rockwell,  37  Wis.  159;  Barton 
books  where  judgments  have  been  re-  v,  Kane,  17  Wis.  37;  App  v.  State,  90 
versed  for  the  refusal  to  allow  leading  Ind.  73;  Rangel  v.  State,  2a  Tex.  App. 
questions  where  the  party  was  entitled  642;  Kennedy  v.  State,  19  Tex.  App. 
to  put  them,  I  know  of  no  reversal  in  620;  Mathis  v.  Buford,  17  Tex.  152; 
Pennsylvania  for  allowing  a  leading  Tinsley  n.  Carey,  a6  Tex.  350.;  State  v. 
question.  Susquehanna,  etc.,  R.,  etc.,  Johnson,  29  La.  Ann.  717. 
Co.  V.  Quick,  61  Pa.  St.  328,  is  not  an  New  Tork.-^ln  People  v.  Mather, 
exception,  as  in  that  case  there  were  a  4  Wend.  (N.  Y.)  229,  the  court  said: 
number  of  other  assignments  of  error    *'  Considerable  discretion  is  left  to  ^ 
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The  XejMtloiL  of  AnfWttrs  to  questions  which  are  not  objectionably 
leading  is  good  ground  for  exception  when  the  complaining 

jtid^  ithb  presides  at  a  trizil  to  regu-  jected  to  was  injuriously  leading,  sdid : 
late  and  cofitrc^  the  examination  df  *' It  having  been  determined,  then,  that 
witnesses,  and  this  court  are  cautious  leading  questions  were  addressed  to 
to  avoid  encroaching  upon  the  proper  this  witness,  and  that  they  were  not 
exercise  df  this  discretion.     If,  how-  essential  to  the  ends  of  justice  in  this 
ever,  an  established  rule  of  law  has  instance j  It  remains  solely  to  inquire, 
been   violated,  the  party  injured  has  in  this  connection,  whether  this  court 
an  undoubted  right  to  relief,  and  the  will   undertake   to  interfere  with  the 
court  feel  ho  reluctance  in  such  case  to  discretionary  power  which  is  admitted 
grant  it."  to  subsist  with  the  courts  who  preside 
Illinois, — On  the  trial  of  an  indict-  over  the  examination  of  witnesses.     It 
ment   for  murder,   a  witness  for  the  is  true  that  it  has  been  held  in  the  nisi 
prosecution  testified  that  all  he  heard  friui  courts  of  England  that  the  rules 
the  dec  eased  say  was**  keep  still,  "and  it  of  evidence  are  exactly  the  same  in 
Was  held  error  to  permit  the  prosecut-  civil  and  in  criminal  cases,  and  that 
ing  attorney  to  ask  him  if  he  did  not  in  both   it  is   in   the  discretion  of  the 
hear  him   say   "don't."    Cannon    v.  judge  how  far  he  will  allow  the  exam- 
People,  141  111.  270.  ination  in  chief  of  a  witness  to  be  by 
New    Hufhfshire, — In     Bundy     v.  leading  questions,  or,  in  other  words, 
Hyde,  50  N.  H.  120,  the  court  said :  "In  ho^  far  it  shrill  assume  the  form  of  a 
some  jurisdictidhs  it  is  held  that  Aiis  cross-examination.     Reg.  v.  Murphy, 
discretion  is  unlimited,  and  the  exer-  8  C.  &  P.  29^7,  34  E.  C.   L.  397.     But 
else  of  it  not  subject  to  revision  upon  the  decisions  above  quoted  from  this 
a  case  reserved.     This  seems  to  be  the  country,  wherein  it  was  held  that  the 
doctrine  in  Maine.     State  v.  Lull,  37  matter  of  judicial  discretion  respect- 
Me.  246;  Parsons  v.  Huff,  38  Me.  137.  ing  the  examination  of  witnesses  was 
And  also  in  Massachusetts,    Moody  v.  not  such  as  upon  which  to  base  an  ap- 
Rorwell,  17  Pick.  (Mass.)  498.    Such,  plication  for  a  new  trial,  or  which  can 
however,  is  not  the  rule  in  this  state,  be  assigned  for  error,  were   made  in 
The  discretion  to  admit  leading  qiies-  civil  and  not  in  criminal  cases.     Yet 
tions  cah  only  be  exercised  in  a  proper  in  the  case  of  Duncan  v.  McCullough, 
ease;  that  is,  a  case  falling  within  the  4  S.  &  R.  (Pa.)  482,  which  was  a  civil 
exceptions  to  the  general  rule  exclud-  action,  the  Supreme  Court  of  Penn- 
ing  such  questions.    Those  exceptions  sylvania^  admitting  the  rule  that  the 
are  nomerous,  but  so  lirell  defined  that  manner  df  examining  witnesses  is  a 
there  can  be  little  danger  of  error  in  matter  very  much  in  the  discretion  of 
the  recognition  of    them.  *  *  *  The  the  court  presiding  upon  the  trial,  in- 
proprrety  of  admitting  or  excluding  a  timate  that  they  would  entertain  the 
leading  question  is  a  matter  most  con-  question    whether  that  court  would 
venientlyand  satisfactorily  determined  reverse  for  error  on  a  point  in  which 
at  the  trial,  upon  personafexamination  the  law  permits  the  court  below  to 
of  the  witness,  and  in  view  of  all  the  exercise  their  discretion,  provided  it 
circnmstances  of  the  case.     But  it  is  appeared    that    there    had    been  any 
quite  proper  at  any  time,  and  certainly  abuse    of    discretion.     In  the  case  of 
expedient   in  a  case  of  considerable  People  v.  Mather,  4  Wend.  (N.   Y.) 
doubt  and  difficulty,  for  the  presiding  247,  which  was  the  case  of  an  indict- 
justice  to  reserve  the  question  of  dis-  ment  for  a  conspiracy  in  the  abduction 
cretion  for  the  revision  of  the  whole  of  William  Morgan,  the  court,  while 
court.     But  when  it  is  not  reserved,  it  also  admits  the  doctrine  that  consid- 
it  will  always  be  presumed  that  the  erable  discretion  is  left  to  a  judge  who 
discretion  has    been    properly    exer-  presides  at  a  trial  to  control  and  reg- 
cif*d."     Citing  Severance  v.  fcarr,  43  ulate   the  examination   of    witnesses, 
N.  H.  66;  Steere  v.  Little,  44  K.  H.  and  that  appellate  courts  should  cau- 
613;  Kendall  v.  Brownson,  47  N.  H.  tiously  avoid   encroaching  upon    the 
188.  proper  exercise  of  this  discretion,  yet 
Misslssiffi. — In  Turney  v.  State,  8    held  that  if  an  established  rule  of  law 
Smed.  ft  M.  (Miss.)    114,  the  court,  has  been  violated,  the  party  injured 
after  determining  that  the  question  oh-  has  an  tindotibrted  right  to  relief,  and 
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party  is  thereby  deprived  of  material  evidence.* 

(2)  Where  a  Witness  Is  Hostile, — As  has  been  seen,  the  chief 
reason  for  prohibiting  a  party  from  putting  leading  questions  to 
his  own  witnesses  is  that  they  are  presumed  to  be  favorably 
disposed  to  him,  but  when  the  reason  for  the  rule  ceases,  the 
rule  itself  may  properly  be  laid  aside.  If,  therefore,  in  the  course 
of  the  direct  examination  of  a  witness  it  becomes  apparent  that 
he  is  hostile  to  the  party  who  called  him,  it  is  within  the  discre- 
tion of  the  court  to  permit  counsel  to  put  leading  questions  to 
him,  in  like  manner  as  upon  the  cross-examination  of  the  witness 
called  by  the  opposing  party.* 

that  the  court  would  feel  no  reluctance  &  P.  297,  54  E.  C.  L.  397;  Reg.   v. 

to  grant  it.    The  rule  thus  laid  down  Chapman,  5  C.  &  P.  558,  34  E.  C.  L. 

by  the  Supreme  Court  of  New   Tork  523;  Melhuish  v.  Collier,  150^3.878, 

seems  most  consonant  to  the  object  of  69  E.  C.  L.  878;   Reg:,   v.  Ball,  8  C.  & 

public  justice,  which  is  more  the  pro-  P.  745,  34  E.  C.  L.  616;  Reg.  v,  Farr,  8 

tection  of  the  innocent  than  the  pun-  C.  &  P.  768,  34  E.  C.  L.  627;  Bastin  v, 

ishment  of  the  guilty.*'  Carew,  cited  in  R.  &  M.  126,  21  E.  C. 

Wisconsin. — In  Hardtke  v.  State,  67  L.  395;   Ohlsen  r.  Terrero,  L.  R.    10 

Wis.  552,  there  was  an  abuse  of  discre-  Ch.  129. 
tion  which  was  held  to  be  error.  Upon  the  trial  of  an  issue  devisa-vit 

1.  Parsons  v.  Bridgham,  34  Me.  240;  vel  non,  the  plaintiff,  as  he  was  obliged 
Gunter  ik  Watson,  4  Jones  (N.  Car.)  to  do,  called  all  the  attesting  witnesses 
455.  to  the  will.     One  of  them  gave   cvi- 

2.  Alabama, — Towns  v.  Alford,  2  dence  adverse  to  the  plaintiff,  and  his 
Ala.  378.  counsel  was  permitted  to  put  questions 

Connecticut. — State  v,  Stevens,  65  to  the  witness  in  the  nature  of  cross- 
Conn.  93.  examination.     Bowman    r.    Bowman, 

Illinois. — Bradshaw  v.  Combs,  102  2  M.  &  Rob.  501. 
111.  428;  Williams  v.  Jarrot,  6111.  120;         In  State  v.  Benner,  64  Me.  279,  Ap- 

McDonald  v.  People,  49  111.  App.  357 ;  pleton,  C.  J.,  said :   **  But  it  may  hap- 

Meixsell   r.  Feezor,  43  111.  App.  iSo.  pen  that  the  witness  may  be  adverse 

Indiana. — Conway  T^  State,  118  Ind.  in  sympathy  and  interest  to  the  party 

482.  by  whom  he  is  called.     Cross-exami- 

lowa. — Rosenthal  v.  Bilger,  86  Iowa  nation  of  an  opponent's  witness  is  al- 

246.  lowable.    Why?    Because,  being  called 

Massachusetts. — Com.  v.  Thrasher,  by  him,  it  has  been  imagined  that  there 

II  Gray  (Mass.)  57.  was  some  tie  of  sympathy  or  interest 

Michigan, — McBride  v.  Wallace,  62  which  would  induce  partiality  on  the 

Mich.  451.  part  of  the  witness  in  favor  of  6ie  party 

Minnesota. — State  v.  Tall,  43  Minn,  who  called  him.     If  the  witness  is  from 

273.  any  cause  adverse  to  the  party  calling 

Missouri. — Walsh  v.  Agnew,  12  Mo.  him,  the  same  reasoning  which  author- 

520;  State  V.  Keith,  53  Mo.  App.  383.  izes  and  sanctions  cross-examinatiou 

New  Tork. —  People  r.  Mather,  4  more  or  less  rigorous  equally  requires 
Wend.  (N.  Y.)  257;  Bullard  v.  Pear-  it  when  the  party  finds  that  the  wit- 
sail,  53  N.  Y.  230.  ness  whom  the  necessities  of  his  case 

Pennsylvania. — Bank   of    Northern  has  compelled  him  to  call  is  adverse 

Liberties  r.   Davis,  6  W.  &   S.  (Pa.)  in  feeling,  is  reluctant  to  disclose  what 

285 ;  Fisher  xf.  Hart,  149  Pa.  St.  232.  he  knows,  is  evasive  or  false.     Impor- 

Texas. — Navarro   v.    State,  24  Tex.  tant  as  interrogation  may  be  if  the  wit- 

App.  378;    Taylor   v.    State,  22   Tex.  ness  is  friendly,  to  remove  uncertainty 

App.  529.  and  indistinctness  and  to  give  fullness 

Wisconsin. — Klock  v.  State,  60  Wis.  and  clearness,  doubly  important  is  it  if 

574;  Schuster  v.  State,  80  Wis.  107.  the  witness  be  dishonest  and  adverse. 

United  States. — St.  Clair  v.  U.  S.,  to  extract  from  reluctant  lips  facts  con- 

154  U.  S.  134.  cealed  from  sympathy,  secreted  from 

England. — Reg.   v.  Murphy,  8  C.  interest,  or  withheld  from  dishonesty 
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Aid  wKm  th«  WtiMM  Ii  XniiTo  and  avoids  answering  proper  ques- 
tions, the  court  may,  in  its  discretion,  allow  counsel  to  put 
leading  questions  to  him.^ 

Innimtioa  of  Ftety  m  WitneM. — Statutes  authorizing  one  party  to 

an  action  to  call  and  examine  the  other  generally  proceed  on 
the  assumption  that  such  a  witness  will  be  hostile  to  the  party 

calling  him,  and  provide  that  such  examination  may  be  con- 
ducted in  the  same  manner  as  is  the  cross-examination  of  other 
witnesses.* 

Cross-examination  may  be  as  neces-  Case   (Mich.  1895),  62   N.   W.    Rep. 

sary  to  elicit  the  truth  from  one's  own  1017. 

as    from    one's    opponent's    witness.  S.  Childs  v.  Merrill,  66  Vt.  302 ;  In 

When  the  necessity  exists,  equal  lati-  re  Brown,   38  Minn.    112;   Coates  v, 

tude  should  be  allowed  in  the  one  case  Wilkes,  92  N.   Car.  376,   overruling 

as  in  the  other.  The  occasion  for  the  ex-  Strudwick  v,  Brodnax,  83  N.  Car.  401. 

ercise  of  this  right  must  be  determined  In  Englaiid,  however,  where  the  stat- 

bj  the  justice  presiding.     It  can  be  bj  ute  appears  to  be  silent  as  to  the  mode 

no  one  else.     Its  allowance  is  a  matter  of  conducting  such  examination,  it  is 

of  discretion,  and  not  the  subject  of  held  that  a  party  who  calls  his  oppo- 

exception.  The  presiding  justice,  find-  nent  may  not  cross-examine  him  as  a 

ing  Motz  to  be  an  unwilling  witness  matter  of  right.     It  is  a  matter  of  dis- 

forthestate,  allowed  leading  questions  cretion    with   the  court  whether  the 

to  be  proposed  and  permitted  him  to  witness  shows  himself  so  hostile  as  to 

be  cross-examined  by  the  counsel  call-  justify  his  cross-examination  by  the 

ing  him.    This  was  in  manifest  further-  party  calling  him.     Thus,  in  Price  v, 

ance  of  justice  and  in  entire  accordance  Manning,  42  Ch.  Div.  372,  Cotton,  L. 

withjudicial decisions."  CfVf  11^ Moody  T.,said:  **  The  plaintiff  contends  that 

z\  Rowell,  17  Pick.  (Mass.)  490;  York  having  called  the  defendant  as  a  wit- 

f'.  Pease,  a  Gray  (Mass.)  282 ;  Green  t\  ness  he  was  entitled  as   of  right  to 

Gould,  3  Allen  (Mass.)  465.  cross-examine  him,  and,  in  support  of 

In  St.  Clair  v.  U.  S.,  154  U.  S.  150,  this  contention,  Clarke  v.  Saffery,  R. 

Harlan,  ].,  said:  "An  exception  was  &  M.  126,  21  £.  C.  L.  395,  is  relied  on. 

taken  to  the  mode  in  which  the  dis-  But  in  my  opinion  that  is  a  matter  in 

trict  attorney  was  permitted  to  examine  the  discretion  of  the  judge.     He  sees 

one  of  the  witnesses  introduced  by  the  the  witness  and  can  determine  from 

government.    The  attorney  announced  his  manner  whether  he  is  so  hostile 

that  the  answers  of  the  witness  had  that  the  plaintiff  should  be  allowed  to 

taken  him  by  surprise,  and  asked  that  cross-examine    him.      In    Clarke    v. 

he  be  permitted  to  put  leading  ques-  Saffery,  R.  &  M.  126,  21  E.  C.  L.  395, 

tions  to  him.    This  was  allowed,  and  Chief  Justice  Best  is  reported  to  have 

we  cannot  say  that  the  court  in  so  nil-  said  that  '  if  a  witness  called  stands  in 

ing  committed  error.     In  such  matters  a  situation  which  of  necessity  makes 

much  must  be  left  to  the  sound  discre-  him  adverse  to  the  party  calling  him, 

tion  of  the  trial  judge,  who  sees  the  as  is  the  case  here,  the  counsel  may, 

witness  and  can,  therefore,  determine  as  a  matter  of  right,    cross-examine 

in  the  interest  of  truth  and  justice  him.'     But  in  Bastin  v,  Carew,  R.  & 

whetherthecircumstances  justify  lead-  M.  126,  21  E.  C.  L.  395,  reported  in  the 

ing  questions   to   be   propounded    to  next  page.  Chief  Justice  Abbott  said 

a   witness    by    the    party    producing  that  in  each  particular  case  there  must 

him."  be  some  discretion   in  the  presiding 

1.  State  V.  Duncan,  116  Mo.  288;  judge  as  to  the  mode  in  which  the  ex- 
State  V.  Farley,  87  Iowa  22 ;  Bradshaw  amination  shall  be  conducted.  In  my 
t'.  Combs,  102  111.  429;  Hopkinson  v,  opinion,  whether  the  plaintiff  should 
Steel,  12  Vt.  582;  Baker  v.  State,  69  be  allowed  to  cross-examine  this  wit- 
Wis.  32;  Cassem  v,  Galvin,  158  111.  30;  ness  was  a  matter  in  the  discretion  of 
State  V.  Bauerkemper  (Iowa  1895),  ^  *^^  Ju<^S^»  siJ^d  the  judge  has  exercised 
N.  W.  Rep.  609;  Peoples.  Caldwell  his  discretion,  and  we  oupht  notto  in- 
(Mich.  1895),  65  N.W.  Rep.  213;  State  terfpre  with  the  exercise  of  that  dis- 
V,  Keith,  53  Mo.  App.  383;  People  x*.  cretion."     Fry,  L.  J.,  added:  **  I  am 
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(3)   Witness  Called  to  Contradict  AnotAer.-^The  propriety  of  J 

propounding  leading  questions  to  a  witness  who  is  called  to  con* 
tradict  another  witness  is  a  matter  upon  which  the  decisions  are 
not  in  harmony. 

DietriiM  IkolofiAf  LMdlng  Oteitloiia. — On  the  one  hand  it  is  held 
that  this  is  no  exception  to  the  general  rule  excluding  such 
questions.     One  of  the  tests  of  the  reliability  of  a  witness  is  his  1 

accuracy  of  memory,  and  it  is  contended  with  much  force  and 
reason  that  the  jury  should  not  be  deprived  of  the  benefit  of  this 
test  in  the  case  of  an  impeaching  witness.  Where  this  rule  ob- 
tains, the  proper  course  is  to  ask  the  witness  what  was  said  or  done 
on  the  particular  occasion  in  question,  and  when  he  has  exhausted 
his  recollection,  his  attention  may  then  be  directed  to  the  par- 
ticular matter  desired  to  be  proved.* 

entirely  of  the  sitme  opinion.  It  has  a  witness,  on  cross-examination,  were 
been  urfz^ed  before  us  that  although  the  to  deny  that  he  ever  gave  a  different 
plaintiff  called  the  defendant  he  had  account  of  the  transaction,  or  that  hi 
the  right  to  cross-examine  him.  Mr.  conrersing  upon  the  subject  with  a 
Justice  Kay  refused  to  accede  to  this  third  person  he  used  certain  words  or 
▼iew  and  in  my  opinion  he  did  right,  expressions  imputed  to  him,  it  is  a 
The  plaintiff  ht»d  no  right  to  cross-ex'  question  whether  it  wouhl  be  compe- 
amine  the  witness  he  had  called.  Ht  tent  to  the  counsel,  in  examinin^^  the 
could  only  do  so  with  the  sanction  of  third  person  in  chief  as  his  witness  for 
the  presiding  judge."  the  purpose  of  contradicting  the  former 
1.  Hallett  1'.  Cousins,  2  M.  A  Rob.  witness,  to  ask  him  in  the  &st  instance 
238;  Wood  V.  State,  31  Fla.  321.  whether  the  former  witness,  in  con- 
In  Allen  V.  State,  28  Ga.  396,  the  versing  with  him,  said  so  and  so, 
court  said  :  **  The  questions  put  to  the  or  used  such  and  stich  expressions, 
impeaching  witness  in  this  case  were  This  form  of  putting  the  question  is 
excessively  leading,  and  we  think,  for  certainly  not  uncommon,  and  fre- 
that  reason,  were  irregular  and  im-  quently  passes  without  objection.  But 
proper.  There  can  be  no  good  reason  a  very  little  consideration  will  show 
for  relaxing  in  favor  of  an  impeaching  that  such  a  leading  question  is  irreg^- 
witness  the  general  rule  against  the  lar.  For,  in  the  first  place,  it  must  evt- 
asking  of  leading  questions.  This  is  dently  be  quite  mmecessary  to  lead 
a  case  where  it  devolves  upon  the  jury  the  witness  to  such  a  length ;  it  would 
to  weigh  testinrony  in  a  peculiar  sense,  be  sufficient  to  lead  him  up  to  the  sub- 
and  it  is  therefore  important  that  the  jectof  the  conversation;  and,  that  being 
witness  should  first  be  left  to  exhaust  done,  the  most  regular  course  would 
Ws  memory  on  the  subject,  without  the  be  to  inquire  generally  what  the  former 
aid  of  leading,  in  order  that  the  jury  witness  said,  or  what  account  he  gave 
may  see  how  far  he  speaks  from  his  relative  to  the  transaction  in  question, 
own  menK>ry  and  how  far  from  sug-  thus  leaving  him,  as  in  fairness  he 
gestion.  This  is  an  important  test  in  ought  to  be  left,  to  the  use  of  his  own 
weighing  the  value  of  testimony."  memory.  If  the  witness  has  a  distirct 
The  case  of  Snyder  v.  Snyder,  6  recollection  of  the  conversation  and  of 
Binn.  (Pa.)  4S3,  is  frequently  cited  in  the  representation  made  by  the  other 
support  of  this  rule,  but  an  examination  person,  whose  account  is  now  disputed, 
of  the  case  shows  that  the  question  to  he  requires  only  to  have  his  attention 
which  an  objection  was  sustained  was  directed  to  the  subject  to  enable  him 
clearly  leading,  and  was  proposed  to  the  to  speak  what  he  knows ;  if  he  has  not 
witness  upon  the  taking  of  his  deposi-  that  distinct  recollection,  he  is  ill- 
tion,  which  was,  of  course,  before  the  qualified  to  contradict  the  other  wit- 
trial,  ness  as  to  the  expressions  supposed  to 
Mr.  Phillips  very  ably  presents  the  have  been  used  by  him ;  in  other 
arguments  in  favor  of  this  rule  in  the  words,  he  is  incompetent  for  the  pur- 
following  language  :  **  If,  for  example,  pose  for  which  he  is  called.    The  plea 
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itoetHiitf  AUoMiir  IdMUUn^  tfteii;i<Mi. — On  the  Other  hand,  it  is  urged 
that  such  a  coUfse  frequently  results  in  drawing  from  the  wit- 
ness loftg,  rambling  statements  of  irrelevant  matter,  and  generally 
results  in  more  or  less  unnecessary  delay  which  can  easily  be 
aroided  by  leading  his  mind  directly  to  the  point  upon  which  his 
testimony  is  desired.  Besides,  the  negative  of  a  proposition  can- 
not be  directly  proved  by  calling  on  the  witness  to  state  all  that 
was  said  or  done.  It  appears  thefefofe  to  be  the  better  opinion 
that  in  such  cases  the  coUrt  may  properly  permit  leading  ques- 
tions to  be  askcd.^ 

of    necessitj,     therefore,    altogether  The  defendant  had  called  as  a  witness 

fails.    But  the  principal  objection  to  George    Wamick,    who     testified    to 

such  leading  questions  appears  to  b^  matters  tending  to  show  that  the  de- 

Ihat  they  suggest  the  desired  answer  cerised  had  not  kept  a  vigilant  watch 

90  broad I7  and  obviously  that  a  wit-  for  obstructions  on  the  track,  and  on 

ness  of  the  dullest  intellect  and  weak-  cross-examination  he  was  a$;ked  wheth- 

est  memory  can  hardly  fail  to  take  the  er,  shortly  after  the  accident,  he  did 

bint,  and  may  easily  shape  his  evidence,  not,  in  reply  to  questions  put  to  him  by 

if  he  is  so  disposed,  as  may  best  serve  the  witness  O'Brien,  state  that  neither 

the  interest  and  wishes  of  the  party  he  nor  the  engineer  were  to  blame  for 

who  calls  him.     In  effect,  the  ques-  the  accident.     For  the  purpose  of  im- 

tion  puts  into  the  mouth  of  the  wit-  peachingthewitnessWarnick,  O'Brien 

ness  the  very  words  which   he  is  to  was   called    in   rebuttal,   and  he    was 

echo  back  either  in  the  affirmative  of  jfsked  directly  whether  he  had  put  cer- 

in  the  negative — thus  supplying  a  for-  tain  questions,  which  were  deta^ed  to 

getful  witness  with  a  false  memory,  him,  to  Warnick,  and  whether  the  lat- 

and  an  artful  witness  with  a  prompt  ter  had  not  answered  them  *  yes '  and 

and  concerted  answer.     Is  there  then  *no.'     When  impeaching  testimony  of 

anything  in  the  nature  of  this  particu-  this  character  is  sought  to  be  intro- 

lar  case  which  ought  to  exempt  H  f  fom  dnced,  it  is  within  the  discretion  of 

the  general  rule  applicable  to  examina-  the  trial  court  to  permit  a  categorical 

tions  in  chief?    On  the  contrary,   if  or  leading  question  to  be  put  to  the 

there  is  any  case  in  which  that  general  witness,  where  that  mode  of  Interroga- 

rule    against    leading    ought    to    be  tion  is  best  calculated    to    elicit  the 

strictly  maintained,  it  is  the  one  now  truth." 

nnder  consideration,  where  a  witness  In  Farmers'    Mut.    F.  Ins.  Co.    v, 

is  called  for  the  purpose  of  proving  Bair,  87  Pa.  St.  128,  Paxson,  J.,  said: 

the  account  given  by  anothef  witness  "The  witness  Hertzler  was  called  by  the 

to  be  inconsistent  With  some  former  plaintiffs  to  contradict  Hendrickson,  a 

statement  supposed  to  have  been  made  witness  called  by  the  defendants,  after 

by  him.   Whether  the  question  at  issue  the  ground  had  been  previously  laid  by 

between  the  two  witnesses  is  a  quefs-  the  cross-examination  of  Hendrickson. 

tion  of  credit,  or  whether  it  is  to  be  'thus,  taking  the  first  assignment  of  er- 

considered  rather  as  a  question  of  m^re  for  as  an  illustration,  Hendrickson  had 

memory,  the  leading  is  in  eithet  ptAttt  been  asked   upon  his   cross-examina- 

of    view    equally    objectionable."     2  tion :  *  Did  you  not  state  to  Mr.  Barr,  in 

Phill.  Ev.  893.  presence  of  H.  B.  Ilertzler,  that  his 

1.  U.  S.  r.  Angell,  ti  Fed.  Rep.  39;  policy  would  soon  expire ;  that  he  must 
Rounds  V.  State,  57  Wis.  53;  Ketch-  not  neglect  it?'  The  ground  having 
ingman  v.  State,  6  Wis.  ^26;  Douglass  thus  been  laid,  the  plaintiffs  called  Mr. 
V.  Leonard  (C.  PI.),  17  N.  Y.  Supp.  Hertzler  to  the  stand  to  contradict 
591 ;  Gunter  v.  Watson,  4  Jones  (N.  Hendrickson  as  to  this  particular  mat- 
Car.)  455.  ter.  Mow  was  this  to  be  done?  Clearly 

In  Union  Pac.  R.  Co.  v.  O'Brien,  49  by  putting  the  question  to  the  witness 

Fed.  Rep.  541,  Shiras,  J.,  said:  "The  in  the  same  language  in  which  it  had 

third  assignment  of  errors  is  that  the  been   put  to   Hendrickson.     Hertzler 

court  erred  in  permitting  leading  ques-  was  therefore  asked  :   *  Did  Mr.  Hen- 

tions  to  be  put  to  the  witness  O'Brien,  drickson  state  to  John  K.  Barr,  in  your 
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(4)  Persons  of  Weak  or  Immature  Mind. — Where  a  witness  is 
very  ignorant,  or  is  a  person  of  feeble  intellect,  and  it  is  difficult 
to  obtain  his  evidence  by  the  regular  mode  of  examination,  the 
court  may,  in  its  discretion,  permit  counsel  for  the  party  who 
called  the  witness  to  ask  him  leading  questions.^    And  the  same 

presence,  that  his  policy  of  insurance  to  detail  the  whole  of  several  such 
would  soon  expire,  and  that  he  must  conversations,  where  the  use  of  the  al- 
not  neglect  it  ? '  Nothing  less  than  leged  expressions  or  words  was  not 
this  would  have  been  just  to  the  limited  to  any  conversation  in  particu- 
witness  sought  to  be  contradicted,  lar.  And,  after  all,  the  evidence  would 
Nothing  less  would  amount  to  a  contra-  not  be  complete  and  satisfactory  to 
diction.  Unless  it  is  a  denial  in  terms,  establish  the  negative,  unless  sooner 
it  is  no  denial  at  all.  I  have  always  or  later  the  question  as  to  the  use  of 
understood  this  to  be  the  practice,  and  the  particular  expressions  were  to  be 
I  am  not  aware  of  any  authority  against  directly  put,  for  till  then  the  evi- 
it."  dence  would  show  only  that  the  wit- 
In  Potter  V.  Bissell,  3  Lans.  (N.  Y.)  ness  did  not  remember  their  use.  But 
305,  which  was  an  action  to  recover  a  the  direct  negative,  after  the  attention 
balance  claimed  to  be  due  the  plaintiff,  of  the  witness  had  been  excited  by  the 
the  plaintiff  was  sworn  in  his  own  be-  suggestion  of  the  very  expressions, 
half,  and  testified  that  the  defendant  at  would  go  much  further.  It  may  fre- 
the  time  of  making  a  paymeht  had  quently  happen  that  a  witness,  unable  to 
said  and  admitted  that  there  was  a  detail  even  the  substance  of  a  particular 
balance  due.  The  defendant  testified  conversation,  may  j^t  be  able  to  nepja- 
to  the  conversation  at  the  time  men-  tive  with  confidence  proposals,  oflfers, 
tioned,  and  his  version  of  it  contra-  statements,  or  other  matters  sworn  to 
dieted  the  plaintiiT  as  to  the  alleged  have  been  made  in  the  course  of  aeon- 
admission.  He  was  then  asked  by  his  versation.  In  such  cases,  therefore, 
counsel  if  at  the  time  he  made  the  pay-  this  form  of  inquiry  is  absolutely  nec- 
ment  he  had  admitted  that  there  was  a  essary  for  obtaining  complete  infor- 
balance  due,  and,  upon  objection,  the  mation  on  the  subject.  So  where  a 
question  was  excluded  as  leading.  It  witness  is  called  to  prove  affirmatively 
was  held,  however,  that  the  defendant  what  a  witness  on  the  other  side  has 
was  entitled  to  the  benefit  of  his  posi-  denied,  as,  for  instance,  to  prove  that 
tive  and  unequivocal  denial  of  the  ad-  on  some  former  occasion  that  witness 
mission,  and  that  the  exclusion  of  the  gave  a  different  account  of  the  trans 
question,  under  the  objection  made,  action,  a  difficulty  may  frequently 
was  error.  arise  in  proving  affirmatively  that  the 
In  support  of  this  rule,  Mr.  Starkie  first  witness  did  make  such  other 
says :  **  So  where  a  witness  is  called  in  statement,  without  a  direct  question  to 
order  to  contradict  the  testimony  of  a  that  effect.'*  Stark.  Ev.  169. 
former  witness,  who  has  stated  that  1.  Armstead  v.  State,  22  Tex.  App. 
such  and  such  expressions  were  used,  51 ;  Rodriguez  v.  State,  23  Tex.  App. 
or  such  and  such  things  were  said,  it  503. 

is  the  usual  practice  to  ask  whether  Penoiu    AfUcted    wltli    ParaJjais. — 

those     particular     expressions    were  Where  a  witness  is  paralytic,  and  can 

used,  or  those  things  were  said,  with-  only   answer    questions    in    monosyl- 

out  putting  the  question  in  a  general  lables,   it  is  permissible  to  ask    him 

form  by  inquiring  what  was  said.     If  leading  questions.     Belknap  v.  Stew- 

this  were  not  to  be  allowed,  it  is  ob-  art,  38  Neb.  304. 

vious  that  much  irrelevant  and  inad-  Discretions^  wltli  Court. — In  Doi-an 

missible  matter  would  frequently  be  v.  Mullen,  78  111.  345,  the  court  said: 

detailed   by   the  witness.     The  nega-  **  It   is   urged    that    the   court   below 

tive,    if    not    allowed   to  be   directly  erred  in  permitting  appellee  to  ;»sk  the 

proved,   could  only    be   proved  indi-  witnesses  leading  questions.     Such  a 

rectly   by   calling  on  the   witness    to  course  of  examination  is  discretionary 

detail  the  whole  of  what  was  said  on  with  the  court.     Where  a  witness   is 

the   particular   occasion,  if  any   such  unwilling,  or  very  ignorant,  the    fair 

were  singled  out  by  the  evidence,  or  administration  of  justice  requires  that 
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rule  applies  to  the  examination  of  children  of  tender  years;* 
and  also  to  the  examination  of  persons  who  are  ignorant  of  the 
English  language,  or  have  an  imperfect  knowledge  of  the  same.* 

(5)  Suggestions  in  Aid  of  Memory — Btatenwnt  of  Bole. — Another 
exception  to  the  rule  under  consideration  is  made  where  a 
witness,  undergoing  examination  in  the  regular  manner,  fails  to 
remember  a  material  fact  upon  which  his  testimony  is  desired. 
In  such  case,  it  is  allowable  for  counsel  so  to  shape  his  questions 
as  to  lead  the  mind  of  the  witness  to  the  topic  upon  which  his 
memory  is  deficient.* 

Apptteationi  of  Boetrime. — ^Thus,  where  the  transaction  involves 
numerous  items  or  dates,  some  of  which  have  escaped  the  recol- 
lection of  the  witness,  his  attention  may  be  drawn  directly  to 
them.*  In  order  to  refresh  the  recollection  of  a  witness,  his 
attention  may  be  called  to  his  testimony  in  regard  to  a  particular 
matter  at  a  former  hearing.^ 

such  a  course  be  allowed.    In  this  case  v.  Hadden,  a  C.  &  P.  184,  12  E.  C. 

we  judge  from  the  record  that  these  L.  83. 

witnesses  were  far  from  being  persons  4.  i  Greenl.  £v.,  f  435;  Strawbridge 

well  informed,  if  they  were  not  really  v.  Spann,  8  Ala.  820;  Mathis  v,  Buford, 

ignorant."  17  Tex.  152 ;  Stuart  v,  Binsse,  10  Bosw. 

1.  Moody  V,  Rowell,  17  Pick.  (Mass.)  (N.  Y.)  436;  Huckins  v.  Peoples'  Mut. 

498;  Sullivan  v.  Sullivan,  48  111.  App.  F.  Ins.  Co.,  31  N.  H.  238. 

435;   Poison  V.  State,  137   Ind.  519;  1&  an   Action  agalnat  an  Xnauranco 

State  r.  Watson,  82  Iowa  380;  Hodge  Company  to   recover  on  a  policy  for 

r.  State,  36  Fla.  11 ;  Ulrich  v.  People,  property  destroyed  by  fire,  it  is  within 

39  Mich.  251.  the  discretion  of  the  trial  court  to  per- 

%.  People  V.  Jensen,  66  Mich.  711;  mit  counsel  to  aid  the  memory  of  a 

Navarro  v.  State,  24  Tex.  App.  378;  witness,  who  testifies  concerning  the 

Rodriguez  v.  State,  23  Tex.  App.  503.  property  on  hand  at  the  time  of  the  fire, 

S.  Alabama. — Louisville,  etc.,  R. Co.  by  asking  him  leading  questions  con- 

V.  Hurt,  loi  Ala.  34.  cerning  articles  not  enumerated  in  his 

Iowa. — Rosenthal  T'.  Bilger,  86  Iowa  general  statement.      Graves  v.   Mer- 

246;  Shields  v.  Guffey,  9  Iowa  322;  chants,  etc.,  Ins.  Co.,  82  Iowa  637. 

Lowe  V.  Lowe,  40  Iowa  220.  6.  Stanley  v.  Stanley,  112  Ind.  143; 

Louhiaua.—StBLtt  v,  Walsh,  44  La.  People  v.  Palmer  (Mich.  1895),  63  N. 

Ann.  1 122.  W.  Rep.  656. 

Massackuitetts. — Farrell   v.  Boston,  In  Ehrisman  v,  Scott,  5  Ind.  App.  596, 

161  Mass.  106.  the  court  said :  *'  As  to  the  contention 

New  Tork, — O'Hagan  v,  Dillon,  76  that  error  was  committed  in  respect  to 

N.  Y.  170.  the  examination  of  a  witness,  it  may  be 

North  Carolina. — Gunter  v,  Watson,  said  that  the  witness,  one  Hatwood,  was 

4  ]oDe8  (N.  Car.)  455.  interrogated  regarding  the  transaction 

Pennsylvania. — Kemmerer  v.  Edel-  in  controversy,  and  failing  to  testify  as 

nan,  23  Pa.  St.  143.  fully  as  counsel  for  appellee,  who  had 

7«yaj.  —  LaflFerty     v.    State    (Tex.  called  him,  desired,  a  paper  was  sub- 

Crim- App.  1893),  24  S.  W.  Rep.  507;  mitted  to  him   containing  an  exami- 

Hartsiield  v.  State  (Tex.  Crim.  App.  nation  of  the  witness  upon  the   same 

1895)'  29  S.  W.  Rep.  777 ;    Long  v.  subject  at  a  previous  trial.     From  this 

Steiger,  g  Tex.  460.  paper,  extracts  were  read  to  the  wit- 

l^wojtjiu. — Born   t'.    Rosenow,  84  ness  for  the  purpose  of  refreshing  his 

Wis,  6ao.  memory,  and   he   was   a$)ked   if,  after 

^^gland. — Acerro    v.    Petroni,    i  having  heard  such  passage's  read  over 

Stark.  100,  2  E.  C.  L.  47;  Courteen  xk  to  him,  he  did  not  now  recollect  the 

Tome,  iCampb.  43;  Edmonds  v.  Wal-  facts  as  he  formerly  testified,  to  which 

**f«  3  Stark.  7,  14  E.  C.  L.  145;  Rex  he  made  an  affirmative  response.     The 
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no  misconduct,  the  judge  has  no  right  to  reject  the  witness  on 

this  ground,  however  much  his  wilful  disobed'cnce  of  the  order 

may  lessen  the  value  of  his  testimony.^     But  in  civil  cases  it  is  ) 

■ 

395 1    Sidg^eaves    r.    Mjatt,    22    Ala.  judge,  and  he  mav  fine  a  witness  for                I 

617.  disobeying  this  order,  the  better  opin-                ! 

Arkansas.  —  Pleasant    z*.    State,  15  ion  seems  to  have  been  that  his  powet 

Ark.  624.  is  limited  to  the  infliction  of  the  fine, 

Georgia, — Rooks   i'.   State,  65   Ga.  and  that  he  cannot  lawfully  refuse  to 
330;    Lassiter  r.   State,  67   Ga.  742;  permit   the  examination   of  the  wit- 
Bone  V.  State,  86  Ga.  108;  Metropoli-  ness." 
tan  St  R.  Co.  v.  Johnson,  90  Ga.  500.  In  May  v.   State,   90  Ga.  793,   the               j 

Illinois. — Bulliner  v.  People,  95  111.  court  said:  **  Where  a  witness  has  been               / 

394.  sworn  and  placed  under  the  rule,  the 

Mississippi. — Sartorious  v.  State,  24  fact  that  he  disobeys  the  order  of  the 

Miss.  602.  court,  remains  in  the  court  room,  and 

North  Carolina. — State  r.  Sparrow,  hears  a  portion  of  the  testimony,  will 

3  Murph.  (N.  Car.)  487.  afford   no  reason    for    excluding    his 

Ohio. — LaughlinT^  State,  18  Ohio  99.  testimony.      The   misconduct   of   the 

Virjarinia. — Hopper  r.  Com.,  6  Gratt.  witness  does  not  operate  to  disqualify 

(Va.)  684.  him,   but  simply   renders  him  amen- 

England. — R.  v.  CoUey,  M.  &  M.  able  to  the  court  for  contempt  in  dis- 

329,  22  E.  C.  L.  325;  Rex  t'.  Brown,  4  obeying  its  order." 

C.  &  P.  588,  note  *,  19  E.  C.  L.  538,  In  Davis  r.  Byrd,  94  Ind.  525,  the 

note  b.  court  said :  **  A  witness  who  di.«»obeys 

Where  neither  the  Wltnen   nor  the  the  order  of  the  court  excluding  hi'm 

Pvrty  GalUnif  Him  Is  at  Fault,  his  testi-  from  the  court  room  should  he  pun- 

mony  should  not  be  excluded.     Thus  ished,  and  severely  pimished,  for  his 

where,  in  the  progress  of  a  trial,  it  be-  disobedience,    but'    this    puniFhment 

comes  apparent  that  a  person  in  the  should  fall  on  the  guilty  person  and 

court  room,  who  was  not  expected  to  not  on  an  innocent  party.     It  is  dif- 

be  a  witness,  would  be  an  important  ficult  to  imagine  any  principle  of  law 

witness  for  a  party,  he  may  be  called  w^hich  will  justify  the  punishment  of 

and  examined,  notwithstanding  he  has  an  innocent    party  for  the  contuma- 

heard  the  testimony  of  the  other  wit-  cious  behavior  of  a  witness.    A  litif^nt 

nesses.    State  v.  Thomas,  1 1 1  Ind.  5x5 ;  has  no  authority  over  the  witnesfossub- 

Woods   V.    McPheran,   Peck   (Tenn.)  pcenaed  by  him,  and  is  not  answerable 

371-  for   their   wrongful   conduct,   and  he 

1.  2  Tayl.  Ev.,  ^  1401 ;  Chandler  v.  ought  not  to  be  denied  a  right  because 

Home,  2   M.   &    Rob.  423;    Cook  v.  a  wrong  has  been  committed  for  w^hich 

Nethercote,  6  C.  &  P.  741,  25  E.  C.  L.  he  is  neither  morally  nor  legally  re- 

627;   Cobbett  V.  Hudson,  22  L.  J.  Q^.  sponsible.     It  may  be  a  very  serious 

B.  II ;  Burk  v.  Andis,  98  Ind.  59;  State  punishment  to  be  deprived  of  the  testi- 

V.  Thomas,  iii   Ind.  515;  Grimes  v.  mony  of  a  witness,  and  if  the  party  is 

Martin,   10   Iowa   347 ;    Davenport  v.  himself  free  from  fault,  this  punish- 

Ogg,  15  Kan.  363;    Keith  r.  Wilson,  6  ment  should  not  be  visited  on  him; 

Mo.  435;  Hubbard  v.  Hubbard,  7  Ore-  if,  however,  he  is  in  fault,  if  he  has 

gon43;  Hey  t'.  Com.,  32  Gratt.  (Va.)  directly  or  indirectly   influenced  the 

946.  witness  to  disobey   the  order  of   the 

In  the  trial  of  revenue  cases  in  the  court,  or  if  he  has  knowingly  suffered 

exchequer,  it  is  the  English  practice  it,  then  it  is  but  just  that  he  should 

peremptorily  to  exclude  a  witness  who  pay  the  penalty  of  his  wrongful  act  by 

has  remained  in  court  after  an  order  the  loss   of    the   witness's   testimony, 

of  exclusion.     Atty.-Gen.  r.  Bulpit,  9  We   hold    the   true   rule   to  be   this: 

Price  4;  Parker  v.  M*  William,  6  Bing.  Where  a  party  is  without  fault,  and 

683,  19  E.  C.  L.  204.  a  witness  disobeys  an  order  directing 

In  Cobbett  x\  Hudson,  i   El.   &  Bl.  a  separation  of  witnesses,  the  party 

II,  72  E.  C.  L.  II,  Lord  Campbell,  C.  shall  not  be  denied  the  right  of  having 

J.,  said:  "With   respect  to  ordering  the  witness  testify;   but  the  conduct 

the  witnesses  out  of  court,   although  of  the  witness  may  go  to  the  )\xry  upon 

this  is  clearly  within  the  power  of  the  the  question  of  his  credibility.     The 
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within  the  discretion  of  the  trial  court  to  reject  his  testimony 
where  the  party  calling  him  has  connived  at  his  disobedience  of 
the  order,  or  has  managed  to  have  him  remain  in  court.^  In 
criminal  cases,  however,  a  competent  and  material  witness  for 
the  defense  should  never  be  rejected  for  this  reason.* 

/.  Interpreters. — ^If  a  Wltnen  is  Unable  to  Speak  thA  English  Language 
inteUigibly,  an  interpreter  should  be  called  who  understands  and 
can  speak  both  the  vernacular -of  the  witness  and  the  English 
language.  The  interpreter  is  then  sworn  truly  to  interpret 
between  the  court  and  jury  and  the  witness.*  The  practice  is 
the  same  upon  the   taking  of  depositions.*     Where  a  witness 

modern   authorities  are    OYerwhelm-  ject  the  testimony  amounts  to  a  dis- 

ingly  in  favor  of  this  doctrine."  cretion  to  take  the  prisoner's  life  or  to 

1.  Thomas  v.  Darid,  7  C.  &  P.  350,  spare  it.  The  wise,  just,  and  merciful 
32  E.  C.  Lr.  537 ;  Beamon  v.  Ellice,  4  provisions  of  our  criminal  law  do  not 
C.  &  P.  585,  19  E.  C-  L.  537;  Rex  V.  place  human  life  on  such  an  uncertain 
Wylde,  6  C.  &  P.  380, 35  E.  C.  L.  447;  tenure.  A  man*s  life  and  liberty  are 
Dyer  r.  Morris,  4  Mo.  214 ;  Keith  v,  protected  by  fixed  rules  prescribed  by 
Wilson,  6  Mo.  441.  the  law  of  the  land,  and  are  not  enjoyed 

In  Jackson  v.  State,  14  Ind.  327,  the  at  the  discretionary  forbearance  of  any 

coart  refused  to  reverse  the  judgment  tribunal.     All  suggestions  of  this  kind 

in  a  criminal  case  where  the  defendant,  are  alien  to  the  spirit  and  genius  of 

in  violation  of  an   order  directing  a  our  jurisprudence." 

separation  of  the  witnesses,  kept  one  of  8.  Norberg's    Case,     4    Mass.    81; 

his  witnesses  in  the  court  room  during  Amory  v.  Fellowes,  5  Mass.  219. 

the  trial,  for  which  the  trial  court  re-  An   interpreter  called   in   court  to 

fused  to  let  the  witness  testify.  translate  instruments  written  in  a  for- 

2.  It  can  never  be  tolerated  that  the  eign  language  must  always  be  sworn, 
life  or  liberty  of  an  accused  person  Vandervoort  v.  Smith,  2  Cai.  (N.Y.) 
shall  hang  upon  the  discretion  of  the  155.  And  if  the  translation  is  made 
court  Besides,  to  deprive  him  of  evi-  out  of  court,  it  should  be  accompanied 
dence  necessary  for  his  defense  on  ac-  by  the  original  document  or  a  certified 
count  of  the  misbehavior  of  another  copy  thereof.  Bixby  v.  Bent,  51  Cal. 
person  is,  in  effect,  a  violation  of  his  590. 

constitutional  rights.     People  v.  Bos-  Where  a  witness,  from  his  physical 

coritch,  20  Cal.  436;  Rooks  v.  State,  condition,  was   unable  to  speak  loud 

^  Ga.  330 ;  State  V.  Salge,  2  Nev.  321;  enough  to  be  heard  by  the  court  or 

Gregg  V,  State,  3  W.  Va.  705 ;  Smidi  f.  jury,  the  judge  allowed  his  answers  to 

State,  4  Lea  (Tenn.)  428 ;  Boatmeyer  be  repeated  by  a  sworn  officer  of  the 

t^.  State,  31  Tex.  Crim.  Rep.  474.  court.     Conner  v.  State,  25  Ga.  521. 

In  Parker  v.  State,  67  Md.  331,  the  4.  People  v.  Dowdigan,  67  Mich.  95. 

court  of  appeals  said :   **  Since  such  Judge  Taylor  gives  the  following  as 

great  care  has  been  taken  to  secure  the  the  correct  form  of  the  interpreter's 

right  of  an  accused  person  to  prove  oath  before  commissioners  appointed 

the  truth  relating  to  the  accusation  to    examine    witnesses :    "  You    shall 

against  him,  it  would  be  very  strange  truly  and  faithfully,  and  without  par- 

if  he  should  forfeit  this  most  precious  tiality  to  any  or  either  of  the  parties 

privilege  by  the  misbehavior  of  a  wit-  in  this  cause,  and  to  the  best  of  youi 

ness.    Authorities  were  cited  at  the  ability,  interpret  and  translate  the  oath 

bar  for  the  purpose  of  showing  that  in  or  oaths,  affirmation    or   affirmations 

some  jurisdictions  it  was  within  the  which  shall  be  administered  to,  and 

discretion  of  the  judge  to  refuse  to  all    and    every    the    questions    which 

permit  a  witness  to  testify  under  the  shall  be  exhibited  or  put  to,  all  and 

circumstances  stated  in  the  second  ex-  every    witness    and     witnesses    pro- 

ception.    If  the  evidence  of  such  wit-  duced   before  and    examined  by  the 

ness  would  show  the  innocence  of  a  commissioners  named  in  the  commis- 

prisoner  on  trial  for  his  life,  then  the  sion  within  written,  as  far  forth  as  you 

discretion  of  the  judge  to  admit  or  re-  are  directed  and  employed  by  the  said 
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is  called,  however,  simply  to  give  an  English  translation  of  a 
conversation  in  a  foreign  language  heard  by  him  out  of  court, 
he  need  not  be  sworn  as  an  interpreter;  his  testimony  is  covered 
by  his  oath  as  a  witness.^  After  the  interpreter  is  sworn,  the 
oath  is  administered  to  the  witness  through  tlie  interpreter,  who 
translates  it  into  the  vernacular  of  the  witness.* 

D«af  and  Somb  WitneM.  -In  respect  to  a  deaf  and  dumb  witness, 
it  is  doubtless  better  to  have  him  write  his  answers  where  he  is 
able  to  do  so  accurately;^  otherwise  he  may  be  sworn  and  give 
evidence  through  an  interpreter  who  is  familiar  with  the  sign 
language  used  by  such  persons,  provided  the  witness  is  not 
rendered  incompetent  to  testify  in  the  case  upon  some  other 
ground.* 

Impeacliing  JnUrprater. — An  interpreter  should  give  a  correct  and 

commissioners  to  interpret  and  trans-  8,  Norberg^s  Case,  4  Mass.  81. 

late  the  same  out  of  the  English  into  3.  Best,  C.  J.,  in  Morrison  v.  Len- 

the  language  of  such  witness  or  wit-  nard,  3  C.  &  P.  127,  14  E.  C.  L,  238. 

nesses,    and   also   in    like   manner    to  The   learned  chief  justice  was  of  the 

interpret  and  translate  the  respective  opinion  in  the  above  case  that  answers 

depositions  taken  and  made  to  such  expressed  in  writing  would  be  more  ac- 

questions  out  of  the  language  of  such  curate  and  definite  than  those  given  by 

witness  or  witnesses  into  the  English  means  of  signs. 

language.   So  help  you  God."    i  Tayl.  In  a  Connecticut   case  it  appeared 

£v.  457.  that  the  prosecuting  witness  was  well 

In  Leetch  v.  Atlantic  Mut.  Ins.  Co.,  instructed  in  the  use  of  signs  and  could 

4  Daly  (N.  Y.)   525,   it  appeared  that  relate  facts  correctly  in  that  way,  and 

Mexican  witnesses  were  examined  un-  that  she  could  read  and  write  and  com- 

der  a  cuniniission  sent  to  a    United  municate   her    ideas    imperfectly    by 

States  consul  in  that  country.     It  did  writing.      In   such   case  it  was  held 

not  appear   that  an    interpreter    was  proper  to  allow  her  to  testify  through 

called  and  sworn.     But  the  court  held,  an  interpreter,  though  she  was  able  to 

in  the  absence  of  instructions  from  the  write  to  some  extent.     The  court  said  : 

parties,  that  it  was  no  objection  that  **  The  objection  thus  viewed  presents 

the  vice-consul  who  examined  the  wit-  this  absurdity,  that  the  court  erred  in 

nesscs  acted  as  interpreter  himself.  resorting  to  the  most  perfect  mode  of 

In  Kuhtman  v.  Brown,  4  Rich.  (S.  ascertaining  the  truth."  State  xk  De- 
Car.)  479,  a  commission  was  sent  to  Wolf,  8  Conn.  93. 
Germany,  and  the  commissioners  re-  4.  Ruston's  Case,  i  Leach  C.  C.  408; 
turned  the  an.swers  in  German  an-  Snyder  v.  Nations,  5  Blackf.  (Ind.) 
nexed  to  a  German  translation  of  the  295;  State  f.  Howard,  118  Mo.  143; 
questions.  The  commission  was  ob-  State  v.  Weldon,  39  S.  Car.  318. 
jected  to  on  the  ground  that  the  return  In  Territory  T^  Duran,  3  N.  Mex. 
should  have  been  in  English.  The  134,  a  deaf  and  dumb  child  who  had 
objection  was  overruled,  and  at  the  never  been  instructed  in  sign  language 
trial  an  interpreter  was  sworn  who  was  offered  as  a  witness.  He  could  not 
translated  the  answers  viva  voce  to  the  be  made  to  understand  anything  of 
jury.  The  court  refused  to  reverse  the  nature  of  an  oath  and  did  not  have 
the  judgment,  but  said  that  if  it  had  sufficient  intelligence  to  undergo  ex> 
been  insisted  that  the  party  offering  amination  and  cross-examination,  but 
the  commission  should  furnish  a  sworn  simply  gave  his  own  account  of  what 
writtc»n  translation,  it  might  have  been  he  had  seen.  The  prisoners  were  tried 
required  of  him.  and  convicted  mainly  on  his  evidence. 

1.  Com.  T'.  Kepper,  J14  Maes.  278;  It  was  held,  however,  that  he  was  not 

People  r.  Ah  Wee,  48  Cal.  236.     Com-  a   competent  witness,  and  the  judg- 

pare    Ulrich    ik    People,    39    Mich,  ment  was  reversed  on  account  oi  the 

245.  reception  of  his  testimony. 
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full  translation  of  all  the  witness  says.  It  cannot  be  left  to  him 
to  judge  as  to  what  is  hearsay ;  *  and  he  may  be  impeached  by 
attacking  his  translation  for  want  of  accuracy  or  completeness,* 

though  the  witness  may  not  be  impeached  at  a  subsequent  trial 

1.  People    T.   Wong  Ah   Bang,   65  the  intention  of  the  party  employing 
Cal.  305.                                          *  the  language.      When  the   language 
8.  U.  S.  V.  Gibert,  2  Sumn.  (U.S.)  used  by  the  party,  and  testified  to  by 
19.  the  witness,  is  understood  by  the  triers, 
In  Schnier  v.  People,  23  111.  17,  the  they  can  have  no  difficulty  in  arriving 
court  said  :  *' On  the  trial  of  this  cause  at  tihe  meaning  attached  to  it  by  the 
in   the   court    below,  Gerhardt  Bor-  person  using  it.     But  to  do  so,  it  is 
chel  was  sworn  and  examined  through  always  desirable  that  the  witness  shall, 
an  interpreter,  he  not  being  able  to  as  far  as  possible,  detail  to  the  jury  the 
speak    the    English   language.      This  very  same  language,  in  precisely  the 
witness  testified  that  when  he  got  to  same  connection,  in  which  it  was  em- 
the  place  where  the  occurrence    had  ployed  by  the  person  using  it ;  other- 
taken  place,  that  plaintiff  in  error  and  wise,  it  will  necessarily  be  merely  an 
his  wife  were  holding  deceased  up,  and  accident  if  the  jury  obtain  the  sense  in 
the  blood  was  running  from  his  nose,  which  it  was  spoken.     When  the  facts, 
and  he  was  unable  to  speak.     Witness  conversations,  or   admissions,  admis- 
inquired  what  was  doing,  when  Schnier  sible  in  evidence  are  know^n  to  a  person 
replied,  *  the  stroke  was  rather  hard,  who  does  not  understand  and  speak  the 
but  he  was  sorry  for  it.'    The  prosecu-  language  in  which   the   trial   is  con- 
tion  then  proved  by  the  witness  his  ducted,  then  the  only  means  by  which 
understanding  of  the    German   word  the  jury  or  court  trying  the  issue  can 
tcklag^  as  used  by  plaintiff  in  error,  arrive  at  the  facts  is  from  the  evidence 
and  also  the  sense  in  which  witness  through    an   interpreter    who  under- 
used the  word  in  his  testimony.     This  stands    and    speaks    both    languafres. 
evidence  was  received  by  the  court  And  when  he  is  so  employed,  it  is  his 
against  the  objection  of  the  accused,  duty  to  translate  the  evidence  given  by 
'ftc  defendant  then  offered  to  prove  the  witness  into  equivalent  terms  of  the 
by  a  German,  C.  H.  Githous,  that  the  language  employed   by    the   tribunal 
German   word    schlag   means  a  fall  trying  the  cause.  All  persons  are  aware 
more  frequently  than  a  blow,  but  the  of  the  fact  that  the  power  to  make  a 
court  rejected  the  evidence.     The  de-  literal  translation  from  one  language 
iei\dant   then   offered   to  prove  by  a  to  another,  so  as  to  preserve  in  the 
German  scholar  the  meaning  of  the  translation  the  precise  meaning  of  the 
German  word  schlag  as  used  by  ac-  original,    depends   upon  an  accurate 
cused  when   speaking  to  the  witness  knowledge  of  both  languages  by  the 
Borchel,  which  the  court  held  to  be  in-  translator.     This  being  the  office  of  an 
comp€tent,and  it  was  rejected,  to  which  interpreter,  if  the  person  employed  is 
the  accused   excepted.     The     object  not  well  versed  in  each  language  he 
of  all  evidence  is  to  inform  the  jury  or  is  liable  to  fail  in  giving  the  jury  the 
tribunal  to  whom  the  issue  is  submit-  facts,    circumstances,     conversations, 
ted  of  all  the  facts  in  dispute,  precise-  and  admissions,  just  as  they  were  de- 
ly  as  they  occurred.     The  nearer  that  tailed  by  the  witness,  and  if  that  is  not 
tribunal  can,  through  the  aid  of  evi-  done,    the   party    against    whom   the 
<l«nce,  become  eye  and  ear  witnesses  mistake  is  made   must  suffer  wrong, 
of  the  transaction,  the  nearer  will  they  unless  he   shall  be  permitted   to  call 
be  enabled  to  do  strict  justice  between  others  who  are  more  capable  of  trans- 
the  parties.     Hence  witnesses  are  re-  latin g  the  language  accurately.    This, 
quired  to  detail  what  the  parties  did  we  think,  is  the  right  of  the  party.    It 
and  said.    And  in  detailing  conversa-  cannot  be  the  law  that  because  an  in- 
tions  or  admissions,  the  rules  of  evi-  terpreter  is  called  who  is  not  capable 
dence  require  that,  as  far  as  practicable,  of  correctly  translating  the  evidence, 
the  language  employed  by  the  party  or  from  bias  or  partiality  renders  it 
ihoDid  fe  detailed  by  the  witness.   It  is  incorrectly,  that  parties  must  be  bound 
fcy  this  means  that  the  jury  or  court  by  it,  although  it  may  affect  their  most 
tlTing  the  issue  is  enabled  to  arrive  at  vital  and  important  rights.'* 
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of  the  cause  by  proof  of  the  interpreter's  translation  of  his 
testimony.  For  this  purpose  the  interpreter  himself,  or  some 
other  person  who  heard  and  understood  the  testimony,  must  be 
called.* 

n.  CB088-EXAMIHATI0K — 1.  Bight  to  Cros8-examiiie — a.  Neces- 
sity OF  Witness  Being  Sworn  in  Chief. — Before  entering 
upon  the  cross-examination,  the  preliminary  question  sometimes 
arises  aa  to  whether  the  witness  has  so  far  given  evidence  in 
chief  as  to  subject  him  to  cross-examination.  Thus  a  witness 
who  attends  a  trial  in  obedience  to  a  subpoena  duces  tecum,  for 
the  purpose  of  producing  a  paper  in  his  possession,  need  not,  as 
a  rule,  be  sworn.*  And  if  he  is  not  sworn  in  chief,  he  is  not 
subject  to  cross-examination.'  The  same  is  true  if  he  is  sworn 
by  mistake,  and  a  question  is  put  to  him  which  he  does  not 
answer,*     But  if  the  witness  is  sworn,  and  gives  any  evidence, 

1.  People  V,  Lee  Fat,  5^  Cal.  527 ;  fact  that  the  witness  was  reading  from 

People  v.  Lee  Ah  Yute,  00  Cal.  96;  his  shorthand  notes  to  the  jury  when 

Schearerv.  Harber,  36  Ind.  540.  the  objection  was  interposed  to  his  tes- 

In  People  v.  Ah  Yute,  56  Cal.  120,  timony  and  overruled,  and  that  he 
the  court  said :  *'  On  the  trial  of  the  continued  to  testify  in  the  same  'waj, 
case,  the  defendant,  Ah  Yute,  testified  for  the  supposed  statements  of  the  de- 
as  witness  in  his  own  behalf,  and  upon  fendant,  as  the  reporter  testified  to 
cross-examination  he  was  asked  by  the  them,  are  given  In  tne  record  as  quoted 
prosecuting  attorney  whether  he  had  from  his  notes.  These  statements 
made  certain  statements  at  a  former  were  not  spoken  by  the  defendant  in 
trial  of  the  case  before  the  judge  of  the  English.  They  were  spoken  in  a  for- 
late  P  ifteenth  District  Court.  The  eign  language,  and  translated  into  the 
witness  denied  having  made  the  state-  English  language  for  the  use  of  the 
ments.  To  prove  that  he  had  made  court,  the  jury,  and  the  reporter.  In 
them,  the  district  attorney,  in  rebut-  taking  them  down  in  shorthand,  the 
tal,  called  as  a  witness  the  shorthand  reporter  received  them  from  the  lips 
reporter  of  the  court,  who  had  reported  of  the  interpreter,  and  not  from  the  de- 
the  testimony  on  that  trial.  The  record  fendant.  It  is  therefore  evident  that 
before  us  shows  that  at  that  trial  the  the  reporter  did  not  understand  the 
testimony  of  the  defendant  had  been  language  in  which  the  defendant  spoke, 
taken  through  an  interpreter,  and  that  and  that  he  did  not  pretend  to  testify 
the  reporter  had  taken  down  in  short-  from  his  own  knowledge  or  recollec- 
hand  the  statements  of  the  defendant  tion  of  what  the  witness  said,  but  from 
as  they  were  translated  by  the  inter-  the  shorthand  notes  of  what  the  inter- 
preter. In  giving  his  testimony,  the  preter  had  said.  The  interpreter,  or 
reporter  read  from  his  shorthand  notes  some  other  witness  who  heard  and  un- 
to the  jury,  when  the  counsel  for  the  derstood  the  language  in  which  the 
defendant  objected  to  such  testimony  statementsof  the  defendant  were  made, 
as  incompetent.  The  objection  was  should  have  been  called  to  prove  them, 
overruled,  and  the  defendant  excepted.  The  court  therefore  erred  in  overruling 
Against  the  defendant's  objection,  the  the  objection  of  the  defendant." 
witness  then  testified  that  upon  the  3.  See  article  Subpcena. 
former  trial  the  defendant  made  certain  8.  Perry  v.  Gibson,  i  Ad.  &  El.  48, 
statements,  which  are  the  statements  28  E.  C.  L.  32;  Davis  v.  Dale,  i  M.  & 
referred  to  by  the  district  attorney.  M.  5i4;Summersi;.  Moseley,  2  Cromp. 
It  is  urged  that  the  court  cannot  pre-  &  M.  477;  Rush  v.  Smith,  i  C.  M.  & 
sume  mat  the  reporter,  in  testifying  R.  9<f ;  Reed  v,  James,  i  Stark.  132,  2 
as*a  witness,  read  from  his  notes  the  E.  C.  L.  58;  Rex  v.  Murlis,  M.  &  M. 
testimony  which  had  been  given  on  the  515 ;  Simpson  v.  Smitli,  cited  in  2  Phill. 
former  trial  through  an  interpreter.  Ev.  899;  Griffith  v.  Ricketts, 7  Hare  301. 
But  it  is  unnecessary  to  indulge  in  pre-  4.  Rush  v.  Smith,  i  C,  M.  &  R.  94 ; 
9umptionfl,for  the  record  discloses  the  Clifford  r.  Hunter,  3  C.  &  P.  16,  14 
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the  other  party  is  entitled  to  cross-examine  him.^ 

b.  Death  of  Witness  after  Examination  in  Chief.— The 

benefit  of  cross-examination  is  an   essential   condition  to  the 

reception  of  direct  testimony,*  Accordingly,  where  a  witness 

dies  after    his   examination   in  chief,  but    before  he   is   cross- 
examined,  his  direct  testimony  should  be  laid  out  of  the  case.' 

E.  C.  L.  189;  Wood  V.  Mackinson,  2  4;  Kissam  v,  Forrest,  25  Wend.  (N. 

M.  &  ^oh,  273.  Y.)  651. 

Where  a  witness  has  been  asked  onlj  Where  a  witness  died  after  exami- 

one  question,  which  is  immaterial,  and  nation,  but  before  he  had  signed  the 

the  examination  has  been  stopped  bj  deposition,  it  was  held  that  the  depo- 

the  judge,  the  other    party    has    no  sition  would  not  be  read  in  evidence, 

right  to  cross-examine    the    witness.  Copeland  v,  Stanton,  i  P.  Wms.  414. 

Creevy  v.  Carr,  7  C.  &  P.  64,  32  E.  C.  In  Sperrj  v,  Moore,  42   Mich.  353, 

Lr.  430.  the  plaintiff  brought  his  action  to  es- 

In  England  it  is  held  that  where  a  tablish  a  claim  against  the  estate  of  one 
competent  witness  is  purposely  called  Franklin  Moore.  The  matter  was 
and  sworn,  the  party  who  called  him  contested  before  the  claim  commis- 
cannot  deprive  his  adversary  of  the  sioners,  and  during  the  proceedings  the 
right  of  cross-examination  by  refusing  claimant  called  his  assignor  as  a  wit- 
to  examine  the  witness  in  chief.  Rex  ness.  Graves,  J.,  stated  the  facts  and 
V.  Brooke,  2  Stark.  473,  3  E.  C.  L.  the  opinion  of  the  court  as  follows; 
jm;  Phillips  v.  Eamer,  i  Esp.  357;  "Whilst  the  claim  as  originally  pre- 
Dickinson  r.  Shee,  4  Esp.  67 ;  R.  v.  sented  was  being  heard  before  the  com- 
Murphy,  i  Arm.  M.  &  O.  206.  But  missioners,  the  claimant,  as  we  have 
if  he  has  given  no  testimony  in  chief  seen,  called  as  a  witness  his  assignor, 
he  cannot  be  cross-examined  for  the  William  B.  Stewart,  and  he  was  sworn 
purpose  of  discrediting  him.  Brace-  and  examined  at  some  leng^,  and  the 
girdle  v,  Bailey,  i  F.  &  F.  536.  defense  commenced  cross-examining. 

1.  Rex  V.  Brooke,  2  Stark.  473,  3  E.  But  the  claimant  interposed,  and  asked 
C.  L.  493;  Morgan  v,  Brvdges,  2  the  defense  to  suspend  this  cross-ex- 
Stark.  314,  3  E.  C.  L.  424;  Philups  v,  amination  and  allow  Robert  Stewart, 
Eamer,  i  Esp.  357.  who  desired  to  leave,  to  be  then  exam- 
One  Wlio  Hakes  an  AilUUvlt  to  be  used  ined.  The  estate  consented,  and  the 
l>efore  the  court  is  liable  to  cross-ex-  rest  of  the  day  was  occupied  in  the  ex- 
amination, and  the  withdrawal  of  the  amination  of  this  witness.  On  the  ar- 
afSdavit  will  not  exempt  him  from  rival  of  the  hour  for  adjourning,  it  was 
such  liability.  In  re  Quartz  Hill  agreed  that  William  B.  Stewart  should 
Consol.  Gold  Min.  Co.,  21  Ch.  Div.  be  produced  for  the  purpose  of  having 
642,  51  L.  J.  Ch.  940.  his    cross-examination    pursued    and 

S.  Campbell,  C    J.,    in    Heath    v,  completed  at  the  adjourned  time  in  the 

Waters,    40   Mich.    471 ;   Lothrop  v,  morning.     He  was  sent,  however,  by 

Roberts,  16  Colo.  250 ;  Martin  v.  Elden,  the  claimant  to  subpoena  witnesses,  and 

33  Ohio  St.  282;  Tate  v.  State,  86  Ala.  failed  to  return  until  the  afternoon  of 

33;  Grimes  v,  Cannell,  23  Neb.  187.  the  next  day,  and  did  not  appear  at  all. 

It  is  sufficient  ground  for  the  rejec-  and  in  the  succeeding  night,  and 
tion  of  a  deposition  if  the  deponent  has  before  the  defense  was  given  any  op- 
refused  to  answer  a  material  question  portunity  to  cross-examine,  he  di sap- 
on  cross-examination.  Thill  v.  Per-  peared,  and  was  never  afterwards  seen 
kins  Electric  Lamp  Co.,  63  Conn.  478.  alive.     A  few  days  later  his  body  was 

A  Party  who  is  called  and  examined  found  floating  in  the  river.     The  cir- 

by  his  adversaiT  has  a  right  to  be  cuit  judge  excluded  the  offer  to  show 

cross-examined  by  his  own   counsel,  the  portion  of  testimony  the  deceased 

Reeve  v,  Dennett,  141  Mass.  207.  witness  had   given  when  he  was  re- 

Iiit«i¥euar. — Both  the  plaintiff  and  moved  from  the  stand  for  the  clalm- 

thc  defendant  have  the  right  to  cross-  ant*s  accommodation,  and  this  is  now 

examine  the  witnesses  of  an  intervener,  urged  as  error.     The  ruling  was  rcp'u- 

Townsend's  Succession,  40  La.  Ann.  66.  lar,  and  is  borne  out  by  common  juFtice 

9.  Cazenove  v,  Vaughan,  i  M.  ft  S-  as  well  as  authority.    *The  benefit  of 
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In  Chaaotrj,  however,  the  admissibility  of  such  testimony  is 
within  the  discretion  of  the  court,  the  cross-interrogatories  not 
being  considered  so  vitally  important  as  the  cross-examination 
of  a  witness  who  testifies  viva  voce  at  nisi  prius ;  *  though  it  is 
said  that  the  want  of  the  cross-examination  ought  to  abate  the 
force  of  the  direct  testimony.* 

c.  Exclusion  of  Direct  Testimony  —If  for  any  reason  the 
direct  testimony  of  a  witness  upon  any  matter  is  excluded  in 
the  first  instance,  or  is  afterwards  stricken  out,  no  cross-examina- 
tion thereon  is  permissible.^ 

cross-examination  is  an  essential  con-  ness  and  subsequent  death  of  the 
dition  to  the  reception  of  direct  testi-  witness.  His  lordship  seemed  to  be 
mony,*  Heath  v.  Waters, 40  Mich.  471,  of  the  opinion  that  if  a  witness  sud- 
and  the  virtue  of  the  principle  c^n  denlj  dropped  dead  at  nisi  prius  after 
never  be  more  apparent  than  in  a  case  his  direct  examination,  but  before 
where  a  claimant,  in  character  of  as-  his  cross-examination,  the  partj 
signee,  is  seeking  to  establish  a  claim  who  called  him  would  not  lose  the 
against  an  estate  bj  the  oath  of  his  as-  benefit  of  his  evidence.  But  in  this  he 
signor.  In  a  great  variety  of  cases  the  was  mistaken,  as  it  was  settled  by  the 
effect  of  a  witnesses  testimony  must  re-  subsequent  decision  of  Lord  Ellen- 
main  a  matter  of  complete  uncertainty  borough  in  Cazenove  v,  Vaughan,  i 
during  the  continuance  of  the  right  of  M.  &  S.  4.  See  also  the  opinion  of 
cross-examination,  and  enough  is  dis-  Nelson,  C.  J.,  in  Kissam  v,  Forrest, 
covered  in  this  record  to  suggest  that  25  Wend.  (N.  Y.)  652. 
such  was  probably  the  fact  here.  Ihe  Where  the  deposition  of  a  witness 
doctrine  as  laid  down  is  that,  in  order  was  taken  and  the  direct  examination 
to  render  the  testimony  taken  admis-  was  duly  signed  by  the  magistrate,  but 
sible,  it  must  appear  that  the  party  the  cross-examination  taken  on  a  sub- 
against  whom  it  is  to  be  used,  or  those  sequent  day  was  not  signed,  and  the 
in  privity,  had  opportunity  to  cross-  witness  afterwards  died,  the  whole 
examine.  Bull.  N.  P.  239,  242;  i  deposition  was  suppressed.  Reg.  v. 
Stark.  Ev.  61,  62,  409,  34;  Best  Ev.  France,  2  M.  &  Rob.  207. 
(Wood's  ed.),  §  496;  i  Greenl.  Ev.,  Beftiua  of  Witneas  to  Aniwer  OrosB-ln- 
\  163;  I  Whart.  Ev.,^  177.  There  was  totrogatorlM. — If  a  witness,  after  an- 
here  no  such  opportunity,  and  the  swering  the  direct  interrogatories, 
want  of  it  was  caused  by  the  act  of  the  should  refuse  to  answer  cross-interrog- 
claimant,  and  the  estate  was  in  noway  atories,  the  party  producing  the  wit- 
answerable  for  it.  If  the  claimant  had  ness  will  not  be  deprived  of  his  evi- 
allowed  the  examination  of  the  witness  dence,  for  upon  application  to  the 
to  proceed,  there  is  every  reason  to  court  the  witness  would  have  been 
suppose  it  would  have  been  completed,  compelled  to  answer  upon  cross-exam - 
and  the  case  is  therefore  stronger  than  i nation.  Courtenay  v,  Hoskins,  2 
it  would  be  if  the  interruption  had  Russ.  255.  But  if  the  witness  should 
been  due  exclusively  to  the  witness's  secrete  himself  to  prevent  cross-exam- 
death."  ination,  the  court  might  then  properly 

1.  Arundel  v.  Arundel,  i  Ch.   Rep.  suppress     the      direct      examination. 

90;  Nolan  V.  Shannon,  i  Moll.  157.  Flowerday  v.  Collet,  Dick.  288. 

**  It  seems  clear  that  in  equity  a dep-  2.  O'Callaghan  v.  Murphy,  2  Sch. 

osition  is  not  of  course  inadmissible  in  &  Lef.  158;  Story,  }.,  in  Gass  v.  Stin- 

evidence,  even  if  there  has  been   no  son,  3  Sumn.  (U.  S.)  107. 

cross-examination,  and  no  waiver  of  3.  Jones  v.  State,  35  Fla.  289.     In 

the  right."     Story,  J.,  in  Gass  v.  Stin-  Callison  v.  Smith,  20  Kan.  36,  Brewer, 

son,  3  Sumn.  (U.  S.)  106.  J.,  said:    "Ag^in,  error  is  alleged  in 

In  O'Callaghan  v.  Murphy,  2  Sch.  admitting    certain    impeaching  testi- 

&  Lef.  158,  Lord  Redesdale  allowed  a  mony  in   the  cross-examination  of  a 

deposition  to  stand  where  the  cross-  witness  whose  testimony  was  taken  by 

examination     had    been     postponed,  deposition.  The  facts  are  these :  Antic- 

and  was  finally  prevented  by  the  ill-  ipating  that  the  husband  of  the  plain- 
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d.  Admission  of  Irrelevant  Matter.— On  the  other 
hand,  if  a  witness  makes  a  voluntary  statement  of  irrelevant 
matter,  or  states  such  matter  in  response  to  a  question  which  is 
not  objected  to,  and  no  motion  is  made  in  either  case  to  strike 
out  such  testimony,  it  does  not  follow  that  the  opposing  party 
has  a  right  to  cross-examine  the  witness  concerning  the  same,* 
though  it  is  not  error  to  permit  him  to  do  so.* 

2.  How  Far  Limited  to  Scope  of  Direct  Examination.     {As  to  the 

tiff  would  be  called  as  a  witness,  the  must  therefore  be  treated  as  evidence 

defendant  took  the  depositions  of  cer-  given  on  the  part  of  the  partj  calling 

tain  parties  in  Indiana  for  the  purpose  the  witness.'    It  follows  from  this  that 

of  impeaching  his  testimony  by  proof  the  testimony  elicited  upon  the  cross- 

of  different  statements  outside  of  court,  examination  of    the    witness  by    the 

In  such  depositions,  certain  questions  plaintiff  must  be  taken  as  evidence  on 

were  asked   and    answered   upon   the  the  part  of  the  defendant." 

direct  examination  as  to  statements  In  mcblgaii    it  is  held  that   if  the 

made  by  Callison.    On  cross-examina-  direct  interrogatory  and   the  answer 

tion  further  inquiry  was  made  as  to  thereto  are  stricken  out  as  irrelevant, 

these  statements.    Now,  upon  the  trial,  the  cross-interrogatory    and   answer, 

the  court  excluded  the  testimony  in  being    dependent    upon    the    direct, 

chief  in  the  depositions  respecting  the  should  also  be   rejected.     Angell   v, 

statements,  for  lack  of  a  sufficient  iden-  Rosen  bury,  12  Mich.  241.    But  if  the 

tification   of  time  and  place,  but  ad-  answers  to  the  cross-examination  are 

mitted     the    cross-examination,     and  relevant  to  the  issue  the  trial  court  is 

admitted  it,  too,  upon  the  offer  of  the  not  authorized  to  strike  them  out  with- 

defendant  and  over  the  objection  of  out  the  consent  of  both  parties.   Turn- 

the  plaintiff.     In  this  the  court  erred,  bull  v.  Richardson,  69  Mich.  400. 

As  a  rule,  the  admissibility  of  a  cross-  1.  People  v.  French,  95  Cal.  371. 

examination   depends    upon    the    ad-  In  Phelps   v.   Hunt,   43  Conn.  200, 

missibility  of  the  direct  examination.  Loomis,  }.,  said  :  "  It  is  doubtless  true 

If  upon    any    matter    the    testimony  that  the    inquiries  ruled   out  on  the 

in  chief  is  excluded,  no  cross-examina-  cross-examination  were  in   the  main 

tion  thereon  is  allowed.   The  fact  that  pertinent  to  the  matter  testified  to  in 

testimony  has  been  taken  by  deposition  chief,  and  if  the  irrelevant  matter  in 

before    tne  trial  in  no  manner  affects  chief  was  allowed  to  have  any  effect,  it 

the  question   of  the    competency    of  would  have  been  more  just  and  fair  to 

each  armd  every  part  of  it.     Its  compe-  have  allowed  a  reasonable  opportunity 

tency  is  determined  in  the  same  manner,  for  cross-examination  upon  the  same 

and  upon  the  same  principles,  as  though  subject.     And  if,  when  the  questions 

the  witness  was  present  on  the  stand  on    the    cross-examination    were    ex- 

and  bei  Jig  interrogated  in  person.     A  eluded,   the   plaintiff    had  asked    the 

question  which,  if  the  witness  were  court  to  reject   also   all   the  kindred 

present,  counsel  could  not  ask,  cannot  matter  previously   received,   and   the 

be  asked  in  deposition ;  and  if  asked  court  had  refused,  the  plaintiff  would 

and  answered,  must  be  stricken  there-  have  had  a  just  ground  for  a  new  trial. 

from.    In  the  case  of  Wilson  v.  Wagar,  But  no  objection  whatever  was  made 

36  Mich.  452,  the  court,  by  Christiancy,  to  the  testimony  in  chief,  neither  at  the 

J.,  says:    'All  testimony    elicited  on  time  it  was  offered  nor  afterwards.'* 

such  cross-examination,  consisting,  as  2.  Apple  v.  Marion  County,  127  Ind. 

it  does,  of  facts  which,  relating  to  the  553. 

direct  examination,  may    have    been  Irrtfevant  Hatter  Admitted  over  Objeo- 

omitted  or  concealed  in  that  examina-  tion. — If,    however,    such    irrelevant 

don,  or  facts  tending  to  contradict,  matter  is  admitted  in   the  face  of  a 

explain,   or    modify    some    inference  proper  objection,  where  the  opposing 

which  might -otherwise  be  drawn  from  party  is  denied  the  privilege  of  cross- 

thcm,   must,   in   the  nature  of  things,  examination    thereon,  he    may    have 

constitute  a  part  of  the  evidence  given  just  ground  for  a  new  trial.    Phelps  v. 

in  chief,  and  both  alike  and  together  Hunt,  43  Conn.  200. 
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cross-examination  of  the  defendant  in  a  criminal  case^  see  infra^ 
IX,  Examination  of  Accused  in  Criminal  Cases ^ — a,  THE 
English  Rule. — According  to  the  English  rule,  when  a  party 
produces  a  witness  who  is  sworn  and  examined,  the  oppos- 
ing party  is  not  confined  in  his  cross-examination  to  the 
matters  upon  which  the  witness  was  examined  in  chief.  He 
may  cross-examine  him  upon  every  issue  in  the  case.^  The 
practice  is  the  same  In  the  courts  of  Ireland^  and  has  been 
made  so  in  Scotland  by  statute.*  This  rule  has  also  been 
adopted  in  a  number  of  American  jurisdictions*  and  the  fact 
that  the  witness  would  be  incompetent  to  testify  were  he  called 
by  the  cross-examining  party  does  not  affect  the  rule.  The 
party  who  would  have  the  right  to  make  such  objection  effectu* 
ally  waives  it  by  calling  the  witness  and  examining  him  upon  a 
single  point,  and  the  other  party  is  then  at  liberty  to  cros»- 
examine  him  generally.* 

b.  The  American  Rule. — ^According  to  the  weight  of  author- 
ity in  the  United  States,  however,  cross-examination  is  confined  to 
much  narrower  limits  than  under  the  English  rule.  Under  this  rule, 
which  is  sometimes  called  the  American  rule,  the  cross-examina- 
tion is  limited  to  an  inquiry  into  the  facts  and  circumstances 
connected  with  the  matters  stated  in  the  direct  examination  of 

1.  Berwick-upon-Tweed  v.  Murray,  Springer,  94  Mich.  343;  Hay  v,  Reid, 
19  L.  J.  Ch.  281;  Morgan  v,  Brjdges,  85  Mich.  296;  Ireland   v,  Cincinnati, 
3  Stark.  3x4,  3  E.  C.  L.  424;   R.  v.  etc.,  R.  Co.,  79  Mich.  163. 
Murphy,  I  Arm.  M.  &  O.  206.  Missouri, — Page  v.   Kankej^  6  Mo. 

2.  2  Taylor  Ev.,  §  1432.  433;  Brown  v,  Burrus,  8  Mo.  26;  St* 
S.  Stat.  3  and  4  Vict.,  c.  59.  {  4.  Louis,  etc.,  R.  Co.  v.  Silver,  56  Mo* 
4.  Alabama, — Huntsville  Belt  Line,    265;  tones  v.  Roberts,  37  Mo.  App. 

etc.,    R.   Co.  V,  Corpening,  97  Ala.  163;  Walters.  Hoefifner,  51  Mo.  App. 

681.  50;  State  V,  Brady,  87  Mo.  Z42. 

Arizona, — Rush  v,  French,  i  Ari-        South    Carolina. — Kibler  v,   Mcll- 

zona  99.  wain,  16  S.  Car.  551 ;  Dillard  v,  Sam- 

Georgia, — ^Dawson  v,  Callaway,  18  uels,  25  S.  Car.  322. 
Ga.  573;   Aiken  v,  Cato,  23  Ga.  154;        In  Walter  v,  Hoeffner,  51  Mo.  App. 

Lunday  v,  Thomas,  26  Ga.  537 ;  News  50,  the  court  said :  **  The  rule  on  this 

Pub.  Co.  V.  Butler,  95  Ga.  559.  subject  in  this  state  is,  and  always  has 

Massachusetts. — Moody  v,  Rowell,  been,  that  a  witness  called  for  either 
17  Pick.  (Mass.)  490;  Beal  v.  Nichols,  party,  to  prove  any  fact,  is  his  witness 
2  Gray  (Mass.)  262;  Blackington  v.  tor  all  purposes,  and  may  be  cross- 
Johnson,  126  Mass.  21.  examined  by  the  adverse  party  on  the 

Michigan. — Bulen  v.  Granger,  58  whole  case.  This  is  in  substance  the 
Mich.  274;  Detroit,  etc.,  R.  Co.  tr.  Van  English  *rule,  which  is  followed  in 
Steinburg,  17  Mich.  108 ;  Thompson  v.  many  of  our  states,  though  not  in 
Richards,  14  Mich.  183;  Chandler  others,  nor  in  the  federal  courts.  It 
V.Allison,  10  Mich.  475;  O'Donnell  was  stated  as  the  correct  rule  in  Page 
V.  Segar,  25  Mich.  370 ;  New  York  v.  Kankey,  6  Mo.  A33,  by  Judge  Nap- 
Iron  Mine  v.  Negaunee  First  Nat.  ton,  and  has  been  tolloweci  ever  since 
Bank,  39  Mich.  660;  Wilson  v.  Wagar,  in  this  state.'* 

d6  Mich.   452;    Darling  v.  Hurst,  39        6.  Merrill   v.   Berkshire,    iz    Pick. 

Mich.  768;    Lyman  v.  Becannon,  29  (Mass.)   269;    Varick   v,    Jackson,   2 

Mich.  469;    Lichtenberg  v.  Mair,  43  Wend.   (N.  Y.)  166;  Jackson  v.  Var- 

Mich.  388;  People  v.  Liphard  (Mich,  ick,  7  Cow.  (N.  Y.)  238;  Jackson  v, 

*895),  02  N.  W.  Rep.  1022 ;  Edwards  v,  Parkhurst,  4  Wend.  (N.  Y.)  375 ;  Legg 

Heuer,    46    Mich.    95 ;    Austrian    v.  v,  Drake,  i  Ohio  St.  286. 
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the  witness.*     If  the  party  wishes    to   examine  as   to   other 
matters,  he  must  do  so  by  making   the   witness  his  own  and 

1.  California. — ^People  v,  Denby,  Kansas.  —  State  v.  Zimmerman 
loSCal.  54;  People  v.  Baird,  104  Cal.  (Kan.  App.  1895),  42  Pac.  Rep.  828; 
463;  In  re  Westerfield's  Estate,  96  Atchison  t;.  Rose,  43  Kan.  605;  Law- 
Cal-  113;  People  v.  Deegan,  88  Cal. 
602;  Last  Chance  Water  Ditch  Co. 
V,  Heilbron,  86  Cal.  1 ;  McFadden   v. 


Santa  Ana»  etc.,  R.  Co.,  87  Cal.  464; 
Anderson  v.  Black,  70  Cal.  336;  Peo- 


der  V.  Henderson,  36  Kan.  754. 

Louisiana. — State  v.  Southern.  48 
La.  Ann.  628;  State  v.  Wright,  40  La, 
Ann.  589;  State  v.  Johnson,  41  La. 
Ann.   X076;  State  v.  Taylor,   45    La. 


pie  V.  Miller,  33  Cal.  99;  Landsberger    Ann.  1303. 

V.  Gorham,    5    Cal.    450;    Braly    v.        Montana. — McCormick  v.  Gliem,  13 

Henrj,  77  CaL  324,  a^rm<;<^  in  31  III.     Mont.  469;  Jorgenson  v.  Butte,  etc., 


6io;  People  v.  Bishop,  8z  Cal.  113; 
Sharp  V.  Hoffman,  79  Cal.  404 ;  Ben- 
nett V.  Morris  (Cal.  1894),  37  P^^- 
Rep.  929;  Townsend  v.  Briggs  (Cal. 

1893)*  33  Pac.  Rep.  307. 

Connecticut. — Russell    v.    Crutten- 
den,  53  Conn.  564. 

Dakota. — ^Wendt  v.  Chicago,  etc., 
R.  Co.,  48  Dak.  476. 

Florida. — ^Tischler  v.  Apple,  30  Fla. 
132;  Williams  v.  State,  32  Fla.  315; 
Adams  v.  State,  38  Fla.  51  z. 

Fllinoi.n. — Mt.  Vernon  v.  Brooks,  39 
111.  App.  426 ;  Hansen  v.  Miller,  145  III. 
538;  Anheuser-Busch  Brewing  Assoc. 
V.  Hutmacher,  127  III.  652;  Poppers 
V.  Meagher,  148  111.  192 ;  Hartshorn  v. 

Byrne,  147  111.  418;  Rigdon  v.  Conlej,  Ct.,  83  N.  Y.  436;  Knight  v.  Cunning- 
141  III.  565,  affirming  31  111.  630.  ton,  6  Hun  (N.  Y.)  loo;  Hardy  v.  Nor- 

Indiana. — Siberry  v.  State  (Ind.  ton,  66  Barb.  (N.  Y.)  527.  And  see 
'895),  39  N.  E.  Rep.  936;  Chandler  v.  Fulton  Bank  v.  Stafford,  2  Wend. 
Beal,  132  Ind.  596;  Pennsylvania  Co.  (N.  Y.)  283;  Livingston  v.  Keech,  34 
V.  Ncwmeyer,  129  Ind.  401 ;  Wabash,  N.  Y.  Super.  Ct.  547. 
etc.,  R.  Co.  V.  Morgan,  132  Ind.  430;  Oregon. — Willis  v.  Lance,  28  Or- 
Brosnan  v.  Sweetser,  127  Ind.  i ;  Moel-    egon  371. 

leringi'.  Evans,  121  Ind.  195;  Wabash  Pennsylvania. — Lafferty's  Estate,  4 
Printing,  etc.,  Co.  v.  Crumrine,  123  Pa.  Dist.  Rep.  90;  Farmers'  Bank  v. 
Ind.  89;   Cincinnati,  etc.,   R.  Co.  v.    Strohecker,  9  Watts  (Pa.)  237;  Com. 


Commercial  Co.,  13  Mont.  288. 

Nebraska. — Mordhorst  v.  Nebraska 
Telephone  Co.,  28  Neb.  610;  Planck  t;. 
Bishop,  26  Neb.  589;  Woodruff  v. 
White,  25  Neb.  7.15. 

Netv  Tork. — The  decisions  in  this 
stade,  while  clearly  favoring  the  Ameri- 
can rule,  seem  to  allow  the  whole  mat- 
ter to  rest  in  the  discretion  of  the 
court.  Neil  v.  Thorn,  88  N.  Y.  270; 
Hartness  v.  Boyd,  5  Wend.  (N.  Y.) 
563;  Ker  Ker  v.  Carter,  i  Hill  (N.  Y.) 
xoi ;  Bedell  v.  Powell,  13  Barb.  (N. 
Y.)  183;  Allen  v.  Bodine,  6  Barb.  (N. 
Y.)  383;  Fry  v.  Bennett,  3  Bosw. 
(N.  Y.)  200;  Mayer  v.  People,  80  N. 
Y.  364;  People  V.  Oyer  &  Terminer 


Lutes,   112    Ind.  276;    Hunsinger  v. 

Hofer,  110  Ind.  390 ;  McDonald  v.  Mc- 

I>onald,  142  Ind.  55. 

fowa .-—Gadbois  v.  Chicago,  etc.,  R. 
Co.,  75  Iowa  530;  State  v.  Farrington, 
90  Iowa  673;  Butler  v.  Chicago,  etc., 
R-  Co.,  87  Iowa  206;  State  v.  Munch- 
nth,  78  Iowa  268;  Linden  v.  Green, 


V.  Nicely,  130  Pa.  St.  261 ;  Ellmaker  v. 
Buckley,  16  S.  &  R.  (Pa.)  77;  Castor 
V.  Bavington,  2  W.  &  S.  (Pa.)  505 ;  Mc- 
Neal  V.  Pittsburgh,  etc.,  R.  Co.,  131 
Pa.  St.  184;  Wolf  7;.  Wolf,  158  Pa.  St. 
621 ;  Denniston  v.  Philadelphia  Co., 
161  Pa.  St.  41 ;  Boyd  v.  Conshohocken 
Worsted  Mills,  149  Pa.  St.  363 ;  Lee- 


81  Iowa  365;  Halleyv.  Gregg,  82  Iowa    dom    v.   Leedom,    160  Pa.    St.   273; 


623;  Hall  V.  Rankin,  87  Iowa  261; 
Riordan  v.  Guggerty,  74  Iowa  688; 
Krager  v.  Pierce,  73  Iowa  359;  Mc- 
Cormick  Harvesting  Mach.  Co.  v. 
Jacobson,  77  Iowa  582 ;  State  v.  Weems 
(Iowa  18^),  65  N.  W.  Rep.  387 ;  State 
f.  Hamil  (Iowa  1895),  65  N.  W.  Rep. 
395;  State  V.  Judiesch  (Iowa  1895), 
6j  N.  W.  Rep.  157 ;  Kelly  v.  Stone 
(Iowa  1895),  62  K.  W.  Rep.  842. 


Hughes  V.  Westmoreland  Coal  Co., 
104  Pa.  St.  213. 

Rhode  Island. — State  v.  Ellwood,  17 
R.  I.  763. 

South  Dakota. — Rosum  v.  Hodges, 
I  S.  Dak.  308;  Wendtt;.  Chicago,  etc., 
R.  Co.,  4S.  Dak.  476. 

Texas. — Cheek  v.  Herndon,  82  Tex. 
146 ;  Washington  v.  State,  17  Tex.  App. 
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calling  him  as  such  in  the  subsequent  progress  of  the  cause,^ 
and  his  doing  this  may  cure  an  error  in  refusing  to  permit  proper 
cross-examination.*  But  if  he  does  not  call  the  witness,  the  fact 
that  he  has  the  right  to  do  so  will  not  cure  such  an  error.  A 
party  is  not  obliged  to  give  credit  to  a  hostile  witness  called  by 
the  opposing  party.' 

Utah, — People  v,  Thiede»  ii    Utah  that    state,    was  error.    It  was   con- 

241.  tended  on  appeal  that  the  defendant 

Vermont, — Houston    v.    Brush,    66  had  a  right  to  call  the  agent  as  his 

Vt.  53Z ;   Stiles  v,  Estabrook,  66  Vt.  own  witness,  and,  having  failed  to  do 

535.  so,  he  had  no  ground  of  complaint. 

Wtuhington,  —  Patchen   i>.     Parke,  Judge  Cooley,  delivering  the  opinion 

etc.,  Machinery  Co.,  6  Wash.  486.  of  uie  court,   said:  "Here  was    the 

Wisconsin. — Welcome  v.  Mitchell,  principal    actor    in    the    transaction 

81  Wis.  566;  Morawetz  v.  McGovern,  under  investigation  brought  forward 

68  Wis.  31a ;  Perrin  v.  State,  81  Wis.  as  a  witness  to  support  his  own  acts, 

135.  but  carefully  examined  in  such  a  man- 

United  States. — ^Turner  v.  U.  S.,  30  ner  as  to  avoid  having  him  utter  a 
U.  S.  App.  108 ;  Northern  Pac.  R.  single  word  regarding  the  main  fact, 
Co.  V.  Urlin,  158  U.  S.  271;  Ballewt;.  though  it  was  peculiarly  within  his 
U.  S.,  160  U.  S.  187;  Houghton  v.  own  knowledge,  and  even  his  hand- 
Jones,  I  Wall.  (U.  S.)  702;  Philadel-  writing  was  left  to  be  proved  by  an- 
phia,  etc.,  R.  Co.  v.  Stimpson,  14  Pet.  other.  In  that  manner  he  was  made 
(U.  S.)  461;  Harrison  v.  Rowan,  3  to  conceal  not  merely  a  part  of  the 
Wash.  (U.  S.)  580;  Seymour  v.  Mai-  transaction,  but  the  principal  part,  and 
colm  McDonald  Lumber  Co.,  58  Fed.  made  to  tell  not  the  whole  truth  ac- 
Rep.  957 ;  Moxie  Nerve-Food  Co.  v.  cording  to  the  obligation  of  his  oath, 
Beach,  35  Fed.  Rep.  465.  but  a  small  fraction  of  the  truth  only; 

1.  Philadelphia,  etc.,  R.  Co.  v,  a  fraction,  too,  that  was  important 
Stimpson,  14  Pet.  (U.  S.)  448;  Boggs  only  as  it  bore  upon  tlie  main  fact 
V.  Thompson,  13  Neb.  403;  Hurlbut  which  was  so  carefully  kept  out  of 
V.  Hall,  39  Neb.  889;  State  v.  Smith,  sight  while  this  witness  was  giving 
49  Conn.  376;  Tourtelotte  t;.  Brown,  i  his  evidence.  It  is  true  the  defense 
Colo.  App.  408 ;  Alexander  v.  Mande-  was  at  liberty  to  call  the  witness  sub- 
ville,  33  111.  App.  589;  Williams  v.  sequently,  but  this  is  no  answer.  The 
State,  32  Fla.  315.  defense  was  not  compellable  to  give 

2.  Hemminger  v.  Western  Assur.  credit  to  the  plaintiff  *s  witness  as  its 
Co.,  95  Mich.  355;  Grubbv.  State,  117  own  for  the  purposes  of  an  explana- 
Ind.  277.  tion  of  facts  constituting  the  plaintiff's 

To    the   contrary,    see    Dillard     v.  case,  and  a  part  of  which  the  plainti£P 

Samuels,  25  S.  Car.  318;  Territory  v.  had  put  before  the  jury  when  examin- 

Rehberg,  6  Mont.  467.  ing  him.     One  of  the  mischiefs  of  the 

8.  In  New  York  Iron  Mine  v.  Ne-  rule  in  People  v.  Horton,  4  Mich.  67, 
gaunee  First  Nat.  Bank,  39  Mich.  644,  was  that  it  encouraged  a  practice  not 
which  was  an  action  on  a  promissory  favorable  to  justice,  whereby  a  party 
note  made  by  an  agent,  and  the  princi-  was  compelled  to  make  an  unfriendly 
pal  question  related  to  the  agent's  au-  witness  his  own,  after  the  party  call- 
thority,  the  plaintiff  called  the  agent  as  ing  him  had  managed  to  present  a 
a  witness  and  examined  him  in  such  a  one-sided  and  essentially  false  account 
skilful  manner  as  not  to  bring  out  the  of  the  facts  by  artfully  aiding  the  wit- 
whole  transaction  upon  the  direct  ex-  ness  to  give  such  glimpses  of  the 
amination.  Upon  the  cross-examina-  truth  only  as  would  favor  his  own  side 
tion,  the  defendant  attempted  to  extract  of  the  issue.  What  has  been  said  on 
from  the  witness  the  whole  transac-  this  point  has,  in  substance,  been  said 
tion,  but  upon  plaintiff's  objection,  many  times  before.  Haynes  v.  Led- 
the  cross-examination  as  to  such  facts  yard,  33  Mich.  319;  Hamilton  v.  Peo- 
as  were  not  brought  out  in  the  exam-  pie,  29  Mich.  173;  Campau  v.  Traub, 
ination  in  chief  was  prevented  by  27  Mich.  215;  Wilson  x\  Wagar,  26 
the  court,  which,   under  the  rule  in  Mich.  452;   O'Donnell   v.   Segar,    35 
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AppHotion  of  tlM  Bole. — The  rule  under  consideration  is  not 
always  easily  applied,  as  it  is  frequently  difficult  to  determine 
whether  or  not  a  given  question  relates  to  any  matter  brought 
out  on  the  direct  examination.  Hence,  it  follows  as  a  matter  of 
necessity  that  much  is  left  to  the  sound  discretion  of  the  trial 
judge  in  the  application  of  the  rule.^  A  cross-examination  is 
not  limited  to  the  very  day,  and  the  exact  fact,  named  in  the 
direct  examination.^  Thus  where  a  witness,  in  his  direct  testi- 
mony, gives  only  a  portion  of  a  material  transaction  or  conversa- 
tion, it  is  the  right  of  the  party  against  whom  he  testifies  to 
cross-examine  him  in  detail  concerning  the  omitted  portion.^ 

Mich.  367 ;  Detroit,  etc.,  R.  Co.  v,  American  rule  the  cross-examination 
Van  Steinburg,  17  Mich.  99;  Thomp-  niaj  extend  to  other  matters  which 
sod  r.  Richards,  14  Mich.  172;  Dann  t;.  limit,  qualify,  or  explain  the  facts 
Cudney,  13  Mich.  239.  The  necessity  stated  on  the  direct  examination,  or 
of  repeating  it  is  a  singular  illustration  modify  the  inferences  deducible  there- 
of the  difficulty  with  which  a  mischiev-  from,  provided  only  that  such  matters 
0U8  but  plausible  precedent  is  some-  are  directly  connected  with  the  facts 
times  got  rid  of."  The  mischievous  testified  to  in  chief.  Blake  t*.  Powell,  26 
precedent  alluded  to  by  the  learned  Kan.326;  Haynes  v.  Ledyard,33Mich. 
judge  was  that  set  in  the  cases  of  Peo-  319.  See  also  Callison  v.  Smith,  20 
pie  r.  Horton,  4  Mich.  67,  and  Campau  Kan.  28;  Wilson  i;.  Wagar,  26  Mich. 
V.  Dewey,  9  Mich.  381,  which  have  452;  Langworthy  v.  Green  Tp.,  88 
both  been  overruled.  Mich.  207;  Thomas  v.  Miller,  151  Pa. 

1.  Huntsville   Belt    Line,    etc.,    R.  St.  482;  Mayer  v.  People,  80  N.    Y. 

Co.  V.  Corpening,  97  Ala.  6i3i ;  Neil  v,  364;  Baird  v.  Daly,  68  N.  Y.  547. 

Thorn,  88  N.  Y.  270;  Bedell  v.  Pow-  8.  Alabama. — Perdue  v.  Louisville, 

ell,   13  Barb.  (N.   Y.)  183;  Briggs  v.  etc.,  R.  Co.,  100  Ala.  535. 

Gardner,  60  Hun  (N.  Y.)  543,  21  Civ.  California. — People    v.    Dixon,  94 

Pro.  Rep.  (N.  Y.)  42;  U.  S.  v.  Elia-  Cal.  255;  Watrous  V.Cunningham,  71 

son,   18  D.   C.  104;  Bailey  v.  Bailey  Cal.  30. 

(Iowa   1895),    ^    N.    W.    Rep.  341 ;  Colorado. — Patrick    v.    Crowe,    15 

Payne  v.  Goldbach,  14  Ind.  App.  100;  Colo.  543. 

Gilliland  v.  State,   13  Ind  App.  651 ;  Illinois. — Black  v.  Wabash,  etc.,  R. 

News  Pub.  Co.  r.  Butler,  95  Ga.  559;  Co.,  iii  111.  351. 

Brooks  V.  Rochester  R.  Co.,  10  Misc.  Indiana.— CdLY^y  v.  Richmond,  92 

Rep-  (N.  Y.  Supreme  Ct.)  88.  Ind.  259;  Vogeli'.  Harris,  112  Ind.  494. 

In  Glenn  t*.  Gleason,  61  Iowa  32,  the  Michigan.  —  Aulls    v.    Young,  98 

court  said  :  "As  to  what  are  and  what  Mich.  231. 

are  not  circumstances  connected  with  Missouri. — State  t/.  Adams,  108  Mo. 

the  testimony  in  chief   is  sometimes  208. 

very  difBcult  of  determination,  owing  New  Mexico. — Kirchner  v.  Laugh- 
to  the  remote  connection  between  the  lin  (N.  Mex.  1892),  28  Pac.  Rep. 
direct  examination  and  the  facts  sought  505. 

to  be   elicited  by  the  cross-examlna-  New  fork, — Murray  v.  Great  West- 

tion.    And  unless  a  trial  court  should  ern  Ins.   Co.,  72   Hun  (N.  Y.)  282; 

so  far  overstep  the  bounds  as  to  admit  Clapper  v,  Waterford,  62  Hun  (N.  Y.) 

that  in  cross-examination  which  clearly  170;  Radman  t;.  Haberstro  (Supreme 

hns  no  connection  with  the  direct  tes-  Ct.),  i  N.  Y.  Supp.  561. 

timony,  an  appellate  court  would  not  Oregon. — Ah    Doon    v.   Smith,   25 

be  justified  in  reversing  a  judgment  Oregon  89;  Sayrest;.  Allen,  25  Oregon 

for  such  cause,  especially  where   the  211. 

cro5s-exam*  lation  is  upon  facts  com-  Texas,  —  Labbe    v»    Corbett   (Tex. 

petent  to  be  proved  under  the  issues  1888),  6  S.  W.  Rep.  812;  Yarborough 

in  the  case.     In  such  questions,  very  v.  Davis  (Tex.  App.  1891),  15  S.  W. 

much  must  be  >ift  to  the  discretion  of  Rep.  713. 

the  trial  court."  Vermont. — Currier  v,  Robinson,  61 

S.  «o  Sfcdct  Umttatloii^-Under  the  Vt.  196. 
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It  Is  also  permissible  to  interrogate  the  witness  concerning 
matters  which,  if  true,  are  inconsistent  with  his  direct  testimony, 
or  render  his  statements  improbable.^     But  it  is  not  permissible 

Wisconsin, — Weadock  v,  Kennedj,  cross-exatninatlon,  and  the  objection 

80  Wis.  449^  should  not  have  been  sustained.  " 

See  also  People  v.  Strong,  30  Cal.  In  Gilmer  v.  Hlgley,  no  U.  S.  47, 
151 ;  People  v,  Smallman,  55  Cal.  1B5 ;  reversing-  3  Mont.  90,  which  was  a  suit 
Phares  v.  Barber,  61  111.  271 ;  Metner  hy  a  passenger  on  a  stage  coach 
V.  State,  39  Ind.  596;  Perlmutter  v»  against  the  proprietors  as  common 
Highland  St.  R.  Co.,  lax  Mass.  497;  carrier^  to  recover  damages  for  per- 
Shackelford  v.  State,  43  Tex.  13&;  sonal  injuries  sustained  by  the  upset- 
Mason  V,  Tallman,  34  Me.  472;  ting  of  the  coach,  the  plaintiff,  as  a 
Roberts  x).  Roberts,  85  N.  Car.  9;  Ad-  witness  in  his  own  behalf,  stated  that 
dison  V.  State,  48  Ala.  478.  he  was  received  by  the  driver  as  a  pas- 

Kvidence  drawn  out  on   the  cross-  senger  from  Boufder  to  Helena  with- 

examination  of  a  witness  which  has  a  out  charge,  and  one  of  the  defendants 

bearing  on  the  testimony  given  hy  him  had,  since  the  accident,  stated  that  the 

on  his  direct  examination  is  competent,  driver  had  orders  to  carrj  him  without 

especially  where  it  relates  to  a  part  of  fare  to  Helena.     On  cross-examination 

the  conversation.     Home  Ben.  Assoc,  he  was  asked  whether  his  fare  was  not 

V.  Sargent,  14a  U.  S.  691.  demanded  before  the  accident  at  Jeffer- 

In  Eames  v.  Kaiser,  142  U.  S.  488,  son,  a  station  between  Boulder  and  He- 
the  plaintiff  sued  the  defendant  to  re-  lena,  and  whether  he  had  not  refused  to 
cover  damages  for  levying  a  wrongful  pay  it  or  to  leave  the  coach  when  re- 
attachment upon  his  property.  On  quired  to  do  so.  These  cross-questions 
the  trial  of  the  case,  proof  was  made  were  objected  to  and  the  objection  was 
tending  to  show  fraud  on  the  part  of  sustained  in  the  court  below.  For  this 
the  plaintiff,  at  or  about  the  time  the  error  the  judgment  was  reversed.  Mil- 
attachment  was  levied,  by  putting  his  ler,  }.,  said :  **  It  is  said  that  the  qucs- 
property  into  such  shape  as  to  get  it  tions  were  not  legitimate  cross-exam- 
beyond  the  reach  of  his  creditors,  and,  ination.  We  are  of  a  different  opinion, 
among  other  things,  he  testified  as  a  Plaintiff,  offering  himself  as  a  witness 
witness  in  his  own  behalf  that  on  the  to  show  that  he  was  rightfully  in  the 
day  of  the  levy,  or  the  next  day,  a  coach  as  a  regular  passenger  under  the 
large  amount  owed  to  him  was  put  usual  conditions,  told  his  story  of  how 
into  negotiable  notes.  Upon  cross-ex-  he  got  in  at  Boulder,  that  he  was  taken 
amination  he  was  asked  what  he  had  as  a  passenger  by  the  driver,  who  re- 
done with  those  notes.  His  counsel  ceived  him  as  sucn,  and  that  one  of  the 
objected,  and  the  objection  was  sus-  defendants  said  he  had  ordered  his 
tained.  Fuller,  C.  J.,  said:  "Indeed,  drivers  to  receive  him  without  fare, 
as  the  evidence  tended  to  show  an  in-  It  seems  very  clear  that  to  require  him 
tent  on  Kaiser's  part,  at  the  time  of  the  to  state  whether  his  fare  was  demanded 
suing  out  of  the  attachment,  to  defraud  of  him  by  the  regular  agent  of  this 
his  creditors  by  putting  his  property  company,  and,  on  his  refusal  to  pay,  he 
into  the  shape  of  notes  and  placing  was  ordered  to  leave  the  coach,  and  re- 
them  beyond  their  reach,  proof  <3  fused,  was  an  examination  in  regard  to 
Kaiser's  acts  of  a  similar  nature,  oc-  the  very  thing  about  which  he  testified 
curring  immediately  after  the  attach-  in  chief.  To  permit  a  party  to  the 
ment  writ  issued,  would  have  been  ad-  suit  to  tell  his  own  tale  of  a  transaction 
missible  if  in  casual  relation  with  what  like  this,  and  to  conceal  what  is  impor- 
the  whole  evidence  showed  was  one  tant  to  the  defendant  in  regard  to  the 
transaction.  Of  course,  this  would  not  same  occurrence  and  at  the  same  time, 
be  so  as  to  Independent  and  isolated  would  be  a  gross  perversion  of  justice, 
action  after  the  issue  of  the  writ,  but  and  would  bring  into  discredit  the 
when  happening  in  immediate  connec-  policy  of  permitting  parties  to  actions 
tion  with  what  preceded,  and  as  part  to  testify  in  their  own  behalf." 
of  one  whole,  the  evidence  would  be  1.  Little  v.  Lichkoff,  98  Ala.  321 ; 
admissible;  and  we  are  clear  that,  Olson  v.  Peterson,  33  Neb.  358: 
tested  by  the  record  before  us,  the  Thomas  v.  Chicago,  etc.,  R.  Co.,  80 
question  was  legitimate  and  proper  on  Mich.  496;  Hamilton  Provident,  etc., 
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for  the  defendant,  In  cross-examining  the  plaintiff's  witness,  to 
inquire  of  matters  Which  constitute  an  affirmative  defense.    Such 

Soc.    V.    Northwood,  86  Mich.  333 ;  with  his  elpressed  opinion.    Yeaw  t;. 

Matter  of  Mason,  60  Hun  (N.  Y.)  46;  Willliims,  15  R.  I.  30. 

Stanley  v.  Pickhafdt,  57  N.  Y.  Sut>er.        taltM  ef  Hotm  Xllldd.^ln  an  action 

Ct  147 ;  State  v.  Flint,  60  Vt.  304.  aeainst  a  railway  company  to  recover 

lA  an  AMon  agallut  a  IIiUBiolpal  Oor-  the  value  of  a  horse  killed  on  its  track, 

portllOB  to  recover  damages  occasioned  the    plaintltf   testified    to   the    value 

bt  the  plaintiff's  falling  on  a  defective  of  the  horse,  and  it  was  held  that  he 

sidewalk,  several  witnesses  fot-  the  de-  might  be  asked  on  cross-examination 

fcnse  testified  that  the  plaintiff  was  how  much  he  had  paid  for  It  and  from 

drunk  at  the  time    of   Uie  accident,  whom  he  bought  it.    The  court  said : 

This  the  plaintiff  denied,  and  it  was  '*The  plaintiff  testified  in  his  own  behalf, 

held  that  he  might  be  asked  on  cross-  and  upon  cross-examination  the  defend- 

examination  whether  he  was  not  in  the  ant  asked  what  he  paid  for  the  horse 

habit  of  getting  drutik.    McCracken  and  of  whom  he  bought  it.    The  ques- 

r.  Markesan,  76  Wis.  499.  tion  was  objected  to  by  his  attorney, 

AjcUoii  on  AgraedMUi  to  ftttppMt. — In  and  he  answered  that  he  paid  forty- 

an  action  against  a  father  and  his  two  five  dollars  for  it  and  bought  it  of  one 

•ons  to  recover  on  an  agreement  to  Foster.    The  court  excluded  the  an- 

contribute  to  the  support  of  an  indi-  swer  and  the  defendant  excepted.   Was 

gent  relative,  one  of  the  sons  testified  it  admissible?    It  is  certainly  true  that 

that  the  contract  was  made  with  his  the  value  of  the  horse  when  it  was 

father,   and   that  he  and  his  brother  killed,  and  not  what  plaintiff  paid  for 

were  not  parties  to  it.     It  Was  held  it,  was  the  measure  of  his  damages; 

proper  to  ask  him  on  Cross-examina-  but  as  the  witness  had  given  his  opin- 

tion  if  his  father  had  not  distributed  ion  as  to  the  value  of  the  horse,  we 

his  property  among  his  children,  the  think  the  question  came  within  the  le- 

witness  himself  receiving  a  portion,  gltlmate  scope  of  cross-examination, 

as  such  fact,  if  true,  would  tend  to  and  that  the  answer  should  have  been 

show  the  improbability  of  his  story  left  for  the  jury  to  consider  In  deter- 

totd  on  direct  examination.     Kenyon  mining  the  weight  to  be  given  his  testi- 

V,  Kenyor,  73  Wis.  234.  mony  as  to  value.**    St.  Louis,  etc.,  R. 

flnllnc  JICTMOiMLt  wlttuMit  Eaadint  tt.  Co.  v,  Sageley,  56  Ark.  550. 

—Where  a  witness  testifies    that  he        ft^iiry  to  BaUroad  Zmployee. — In  an 

signed  a  certain  instrument  without  action  by  an  employee  against  a  rail- 

rnding  it,  it  Is  permissible  to  cross-  foad  company  to  recover  damages  for 

examine  him  concerning  his  previous  an  injury  received  in  coupling  cars,  a 

business  in  order  to  show  that  he  is  a  witness  for  the  defendant  gave  evi- 

man  of  experience  and  affaits.    Pop-  dence  tending  to  show  that  the  plaintiff 

pers  f>.  Peterson,  43  111.  App.  571.  had  used  an  improper  implement  fot 

TMttiiiony  as  to    OOM   Chtt^iOtt^. —  the  purpose.    It  was  held  that  he  might 

Where  a  witness  has  testified  to  the  properly  be  asked  on  cross-examina- 

good  character  of  the  defendant  in  a  tion  what  kind  of  implements  the  com- 

crhttitial  prosecution,  he  may  be  asked  pany  furnished  for  the  purpose,  in  or- 

on  cross-examination  if  he  has    not  der  to  show  that  the  implement  used 

heard  of  other  similar  charges  against  was  as  good  as  those  furnished  by  the 

the  defendant.     Randall  v.  State,  132  company  to  their  servants.    Richmond, 

Ind.  539;  People  v.  Ah  Lee  Doon,  97  etc.,  R.  Co.  v.  Hissong,  97  Ala.  187. 

Cal.  171;  Holmes  v.  State,  88  Ala.  i6;        AltenHon  of  Ftomiasory  Vote.— Where 

Anetls  t;.  People,  134  111.  401.  the  maker  of  a  promissory  note  re- 

ItttMtiltf  dauM  «f  Aeoident. — Where  sisted  payment  on  the  ground  that  It 

A  surtejor  of  highways  has  testified  had  been  altered  by  raising  the  amount, 

^t  he  did  not  consider  the  position  and  testified  on  his  direct  examination 

^  A  post,  which  had  been  the  occasion  that  sufiicient  space  was  left  in  the 

of  an  accident,  to  be  dangerous,  he  note  for  the  words  and  figures  claimed 

inajr  properly  be  asked  upon  cross-ex-  to  have  been  inserted,  it  was  held  that 

tminatioti  If  he  did  not,  after  the  accl-  he  might  be  asked  on  cross-examina- 

dcnt,  remove  the  post,  as  tending  to  tion  why  he  did  not  put  marks  in  those 

'^  that  his  conduet  was  iutonsistent  spaces,  and  if  he  did  not  know  that  this 
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a  course  is  open  to  the  two-fold  objection  that  it  is  not  proper 
cross-examination,  and  that  it  reverses  the  order  of  proof.* 

was  ordinarily  done,   as  these  ques-  Bank  v.  Smith  (S.  Dak.  1895),  65  N. 

tions  had  a  direct  bearing  on  the  prob-  W.  Rep.  ^39. 

ability  of  the  genuineness  of  the  note.        In  Neil   v.  Thorn,  88  N.   Y.  370, 

Pearson  v.  Hardin,  95  Mich.  360.  which  was  an  action  to  recover  dam- 

niegal  Conaidonitlon  fior  Hate. — Where  ages  for  false  imprisonment,  the  plain- 
the  first  indorsee  of  a  promissory  note,  tiff  called  as  a  witness  the  magistrate 
who  was  the  assignor  of  the  plaintiff,  who  issued  the  warrant  for  the  arrest 
testified  that  he  purchased  the  note  in  complained  of.  Upon  cross-examina- 
question  for  a  valuable  consideration,  tion  the  defendant  attempted  to  prove 
it  was  held  proper  to  ask  him  upon  that  the  witness  had  advised  him  to 
cross-examination  as  to  whether  he  make  the  complaint,  and  an  objection 
knew  it  was  executed  for  an  illegal  to  the  question  was  sustained.  Upon 
consideration  at  the  time  he  had  bought  this  point  the  court  said:  "The 
it,  and  that  all  persons  had  been  offer  was  of  new  matter.  If  true,  it 
warned  by  the  maker,  through  a  news-  would,  to  some  extent,  perhaps,  sup- 
paper  notice,  not  to  purchase  it,  on  the  port  the  allegations  in  the  answer; 
ground  of  illegal  consideration.  Gra-  but  it  was  not  called  forth  by  any  part 
ham  V.  Larimer,  83  Cal.  173.  of  the  direct  examination  of  the  wit- 

Oharaoter  WlfeneM. — It  is  idle  and  use-  ness,  and  was  in  violation  of  the  gener- 
less  to  ask  a  character  witness  if  he  al  rule  that  a  party  cannot  introduce 
would  believe  the  person  in  support  of  his  case  to  the  jury  by  cross-examin- 
whose  character  he  was  called  if  he  ing  the  witness  of  his  adversary.  Hart- 
were  to  swear  to  something  different  ness  v,  Boyd,  5  Wend.  (N.  Y.)  563; 
from  what  the  witness  swore.  To  Kerker  v.  Carter,  1  Hill  (N.  Y.)  loi. 
prove  that  a  person  would  not  believe  It  was,  therefore,  in  the  discretion  of 
another  in  preference  to  himself  can  the  trial  judge  to  admit  or  exclude  it 
add  nothing  to  human  information,  at  that  time.  The  orderly  conduct  of 
Ramsey  v.  State,  89  Ga.  198.  the  trial  might,  in  his  opinion,  require 

1.  Schmidt  v.   Schmidt,   47   Minn,  that  the    evidence    for    the    plaintiff 

451;  Sterling  v.   Bock,  37  Minn.   39;  should  be  first  concluded,  before  the 

Hull  v.  State,  93  Ind.  128;  Wendt  v.  defense  was  introduced,  or  matter   in 

Chicago,  etc.,  R.  Co.,  4  S.  Dak.  476;  support  of  the  defense.     His  decision. 

Da  Lee  v.  Blackburn,   11    Kan.  190;  if  made  on  that  ground,  could  not  be 

Malone  v.  Dougherty,   79  Pa.  St.  46;  reviewed."     Citins^  Bedell  v.  Powell, 

Ellmaker  v.  Buckley,  16  S.  &  R.  (Pa.)  13  Barb.  (N.Y.)  183;  Allen  v,  Bodlne, 

72;  Mackinleyv.  McGregor,  3  Whart.  6  Barb.  (N.  Y.)  383;  Fry  v.  Bennett,  3 

(Pa.)  370;  Floyd  v.  Bovard,  6  W.  &  Bosw.  (N.  Y.)  200. 
S.  (Pa.)  75;  Henderson  v.  Hydraulic        In  Britton  v.  State,  115  Ind.  55,  the 

Works,  9  Phila.  (Pa.)  100.  court  said:  <*  It  is  claimed  on  behalf 

If  the  defendant  sets  up  a  defense  of  defendant  that  the  court  below 
not  necessarily  involved  in  the  denial  erred  in  excluding  evidence  tending 
of  the  plaintiff's  case,  but  consisting  to  prove  that  at  the  time  he  signed  the 
of  new  matter,  then  the  defendant  bond  in  suit  he  ordered  the  clerk  of  such 
must  wait  until  after  his  opening  be-  court  not  to  accept  the  bond  without 
fore  he  offers  proof  of  this  new  matter,  another  surety  thereon,  and  that  the 
But  the  rule  is  different  when  all  the  clerk  refused  to  accept  such  bond, 
defendant  on  cross-examination  wishes  Manifestly,  this  evidence  wasoffered  by 
to  disprove  by  the  plaintiff's  witness  is  defendant  in  support  of  his  plea  of  non 
the  very  case  made  out  by  the  witness,  est  factum  y  and  for  no  other  purpose. 
Jackson  v.  Feather  River,  etc.,  Water  But  it  is  shown  by  the  record  that  de- 
Co.,  14  Cal.  19;  Wendt  v,  Chicago,  fendant  offered  such  evidence  on  his 
etc.,  R.  Co.,  ^  S.  Dak.  476.  cross-examination  of  a  witness  intro- 

TTie  defendant  should   not  be  per-  duced   by  relatrix  in   support   of  her 

mitted  to  introduce  evidence  of  a  new  cause  of  action.    The  evidence  offered 

defense  upon  the  cross-examination  of  was    not    competent    or    legitimate, 

the  plaintiff  's  witnesses  called  in  re-  strictly  speaking,   on   cross-examina- 

buttal.     Erie,  etc..  Dispatch  i'.  Stan-  tion,  and  we  may  well  suppose  that  it 

ley,   133  111.  158;    Pierre   First  Nat.  was  on  this  ground  such  evidence  was 
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3.  JUansfMoiXL  of  the  Court — in  General. — As  we  have  seen,  the 
opp%rtuMity  of  cross-examining  the  opposing  party's  witness  is  a 
matter  of  right,  but  the  latitude  allowable  in  cross-examination 

excluded  bj  the  learned  judge  of  the  the  question  of  consideration,  or  rather 

trial  court."     Ci/fii^  Cincinnati,  etc.,  the  want  of  it,  as  a  matter  of  defense. 

R.  Co.  V.  Lutes,  112  Ind.  276.  The  defendant  could  not  go  into  his 

In  Bulllss  t\  Chicago,  etc.,  R.  Co.,  defense  until  the  plaintiff  had  rested. 

76  Iowa  680,   the  court  said:   "The  The  proposed  line  of  cross-examination 

plaintiff  is  a  married  woman,  and  her  did  not  relate  to  anything  that  might 

Ausband  was  a  witness  in  her  behalf,  have  occurred  at  the  time  of  writing 

and  gave  evidence  tending  to  show,  as  or   signing   the   note,  and  hence  did 

the  olaintiff  claims,  that  she  owned  the  not  pertain  to  the  res  gestas  as  sug- 

haj  that  was  burned;  and  on  cross-ex-  gested  by  counsel." 

^inadon,  that  he  had  put  up  all  the  in  a  Bastardy  Case  it  was  held  that 

haj,  and  one  stack  for  himself  individ-  counsel  for  the  defendant  might  not 

uallj;  that  he  worked  for  the  plaintiff,  ask  the  prosecutrix,  upon  cross-exami- 

and  received  therefor  his  board, clothes,  nation,  what  was  the  color  of  the  eyes 

and  spending-money.    Thereupon  the  and  hair  of  the  child,  she  having  said 

defendant  sought  to  show  by  the  wit-  nothing  on  the  subject  in  her  direct 

ness,  in  substance,  the  terms  and  condi-  examination.     Hull  v.  State,  93  Ind. 

tions  of  the  contract  between  him  and  128. 

his  wife.  Objections  to  the  questions  The  Beading  of  Extracts  ftem  Medical 
asked  were  made  and  sustained,  and  in  Works,  and  asking  an  expert  witness  if 
ro  doing,  the  defendant  insists  that  the  he  agrees  with  the  author,  is  not  per- 
•onrt  erred.  The  defendant  pleaded  missible  on  cross-examination  where 
that  the  plaintiff  was  not  the  owner  of  the  extracts  do  not  contradict  the  evi- 
the  property  destroyed,  and  was  not  dence  of  the  witness,  and  are  evidently 
the  real  party  in  interest.  The  object  intended  to  sustain  the  theory  of  the 
of  the  proposed  evidence  was  to  estab-  cross-examining  party.  Fisher  v, 
lish  this  issue.  We  are  of  the  opinion  Southern  Pac.  R.  Co.,  89  Cal.  399. 
that  this  could  not  be  done  on  cross-  Court's  Discretion. — In  Hughes  v, 
examination  of  the  plaintiff's  witness  Westmoreland  Coal  Co.,  104  Pa.  St. 
:o  any  greater  extent  than  was  allowed.  213,  the  court  said  :  "It  has  been  re- 
Of  course,  it  was  competent  for  the  iterated  in  this  state  that  cross-exam- 
defendant  to  establish  such  fact  by  the  ination  must  be  confined  to  matters 
introduction  of  evidence  in  its  own  whichhavebeen  stated  in  the  exa mlna- 
behalf,  but  not,  we  think,  in  the  manner  tion  in  chief,  and  to  such  questions  as 
attempted."  may  tend  to  show  bias'  and  interest  in 

Aetton  on  Hoto— Oennineness  and  Con-  the  witness ;  that  to  permit  a  party  to 
lAdsnllon. — In  Youmans  v,  Carney,  62  lead  out  new  matter,  constituting  his 
Wis.  580,  the  direct  testimony  of  a  own  case,  under  the  guise  of  cross-ex- 
witness  called  for  the  plaintiff  was  con-  amination,  is  disorderly  and  often 
fined  to  the  question  of  the  genuine-  unfair  to  the  opposite  party ;  and  that 
ness  of  the  signature  to  the  note  sued  on.  these  rules  are  established  for  the 
Upon  cross-examination,  questions  rel-  purpose  of  eliciting  truth  and  preserv- 
ative to  the  consideration  of  the  note  ing  equality  of  the  rights  of  parties  in 
were  excluded.  Of  this,  the  court  trials  of  causes.  The  purpose  might 
said:  "  It  .will  be  observed  that  the  of  ten  be  defeated  by  a  rigid  enforce- 
proposed  line  of  cross-examination  was  ment  of  the  rules  in  all  cases.  In  the 
excluded  on  the  ground  that  it  was  not  order  of  examination  of  witnesses  and 
only  a  matter  of  defense,  but  also  im-  the  introduction  of  testimony,  much 
proper  cross-examination.  On  her  must  be  left  to  the  discretion  of  the 
direct  examination,  the  witness  had  court  below.  This  court  has  rarely,  if 
given  no  testimony  as  to  the  consider-  ever,  reversed  for  an  error  in  permit- 
ation  of  the  note,  and  had  not,  there-  ting  a  violation  of  the  rules  relating  to 
fore,  laid  the  foundation  for  being  cross-examination  which  did  not  re- 
cross-examined  on  that  subject.  TTie  suit  to  the  prejudice  of  a  party.  Where 
plaintiff,  relying  upon  his  prima  facie  the  defendant  is  improperly  allowed 
case  made  by  the  introduction  of  the  to  cross-examine  the  plaintiff's  witness 
note  and  proof  of  signature,  had  left  and  educe  matter  of  defense,  the  jury 
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is  very  largely  within  the  discretion  of  the  trial  court,  and  an 
appellate  court  will  not  interfere,  unless  that  discretion  is  oppres- 
sively abused.* 

limitiiig  Extant  of  GroM-azamiiiAtioii. — Thus,  where  a  witness  has  been 
fully  cross-examined,  the  court  may  interpose  and  put  an  end  to 
a  needless  prolongation  of  the  examination.^  So  also  it  is  dis- 
cretionary with  the  court  to  prohibit  unnecessary  repetition  of 
questions  upon  cross-examination,'  or  to  permit  further  cross- 
should  consider  the  testimony  so  District  of  Columbia^  —  U.  S.  v. 
drawn  out  as  if  the  witness  had  been  Cross,  30  D.  C.  365. 
called  and  examined  in  chief  on  the  Georgia. — Woolfolk  v.  State,  85 
part  of   the  defendant.     Under  such  Ga.  69. 

circumstances,  it  is  error  for  the  court  Illinois,  — Truesdale  Mfg.  Co.  v. 
to  order  a  nonsuit  on  the  ground  that  Hoyle,  39  111-  App.  538;  Birmingham 
the  plaintiff's  own  witness  had  testified  F.  Ins.  Co.  v.  Pulver,  126  111.  339. 
to  matter  constituting  a  good  defense."  Indiana. — South  Bend  v,  Hardjr,  98 
C///»^  Jackson  i;»  Litch,  63  Pa.  St.  451;  Ind.  577;  Christie  v,  Henley,  5  Ind. 
Hopkinson  v.  Leeds,  78  Pa.  St.  396;  App.  59;  Pennsylvania  Co.  v.  New- 
Fulton  V,  Central  Bank,  92  Pa.  ^t.  meyer,  129  Ind.  401. 
112.  Iowa,  —  Riordan    v.    Guggerty,  74 

Buaunaxy   of    Rvlee. — In    Rush    v,  Iowa  688;   Baldwin  v.  St.  Louis,  etc., 

French,  i   Arizona  139,  after  an   ex-  R.  Co.,  75  Iowa  297. 

haustive  examination  of  the  author!-  Kansas, — ^Hamilton   v.   Miller,   46 

ties  by  the  court,  the  following  rules  Kan.  486. 

were  laid  down:  **  i.  When  an  adverse  Massachusetts. — Roberts  v,  Boston, 

witness  has  testified  to  any  point  ma-  149  Mass.  346;*  Wallace  t^.  Taunton  St. 

terial  to  the  party  calling  him,  he  may  R.  Co.,  119  Mass.  91 ;  Com.  v.  Lyden, 

then  and  there  be  fully  cross-examined  113  Mass.  452. 

and  led  by  the  adverse  party  upon  all  Michigan, — Coller    v.    Porter,    88 

matters  pertinent  to  the  case  of  the  Mich.  549. 

party  calling  him,  except  exclusively  Minnesota. — Lukens  v.  Hazlett,   37 

new  matter;    and    nothing    shall   be  Minn.  441. 

deemed  new  matter  except  it  be  such  as  Jf  wo«ri.— Dunn  v,  Altman,  50  Mo. 

could  not  be  given  under  a  general  de-  App.   231;    State    v.  Miller,  93   Mo. 

nial.    2.  The  fact  that  evidence  called  203. 

forth  by  a  legitimate  cross-examina-  ATew  Torh. — Doyle  v,  Beaupre  (Su- 
tion  happens  also  to  sustain  a  cross-  preme  Ct.),  17  N,  Y.  Supp.  287;  Pry 
action  or  counter-claim  affords  no  v,  Bennett,  3  Bosw.  (N.  i .)  200,  af- 
reason  why  it  should  be  excluded.  3.  firmed  in  28  N.  Y.  324. 
The  party  entitled  to  cross-examine  Pennsylvania.  —  Hughes  v.  West- 
may  waive  his  rights  to  do  so  at  moreland  Coal  Co.,  104  Pa.  St.  213; 
the  time,  and  recau  the  witness  and  Bohan  v,  Avoca,  154  Pa.  St.  ^104. 
cross-examine  him  after  he  opens  his  South  Carolina, — State  v.  May, 
case.  4.  The  court,  in  its  discretion,  S.  Car.  39;  Willis  v,  Hammond,  41 
may  forbid  the  cross-examining  party  Car,  153. 
putting  leading  questions  when  the  ob-  Teteas. — ^Texas  Standard  Oil  Co.  t. 
jection  is  made  that  the  witness  Is  Hanlon,79Tex.  678;  Brookin  t^.  State, 
biased  in  favor  of  the  party  cross-ex-  26  Tex.  App.  i3i. 

amining,  and  the  court  is  satisfied  that  Wisconsin, — Norrls    v,   Carglll,    57 

the  objection  is  good."  Wis.  251;   Lueck  v.  Heisler,  87  Wis. 

1.  Alabama,-— ^toudetiTReitr  ti.  Wil-  644. 

liamson,  29  Ala.  558.  3.  Allen    v.    Kirk,    81   Iowa     658; 

California, — Salle  v.  Mayer,  91  Cal.  Woolfolk  v.  State,  85  Ga.  69;  Toledo, 

165.  etc.,  R.  Co,  V,  Bailey,  43  111.   App. 

Colorado. — Osbiston  v,  Kaufman,  I  292;  Tones  v.  Stevens,  36  Neb.  849; 

Colo.  App.  333.  Hamilton  v.  Hulett,  51  Minn.  308. 

Connecticut. — Steene  v.  Aylesworth,  S.  Jones  v,  Stevens,  36  Neb.  849; 

18  Conn.  344.  Mason  v.  Hinds  (Buffalo  Super.  Ct.), 
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examination  after  the  cIo$e  of  the  redirect  examination.^ 

ProtMtion  of  Witn^MM. — Witnesses  are  entitled  to  respectful  con* 
sideration,  and  it  is  the  duty  of  the  court  to  see  that  they  are 
protected  from  unnecessary  insinuations  and  attacks  of  counsel.* 
Baqviiiny  Gompletloii  of  OroM-exMniMtion  whero  ComnoAoed. — The  court 
may  require  the  attorney  who  begins  the  cross-examination  to 
complete  it,  unless  he  is  for  some  reason  unable  to  do  so.*  This 
may  be  done  where  several  parties  have  different  attorneys,  if 
the  interests  of  such  parties  are  identical.*  It  is  otherwise,  how- 
ever, if  their  interests  are  antagonistic.  Thus  the  plaintiff  and 
defendant  are  both  at  liberty  to  cross-examine  the  witnesses  of 
an  intervener.* 

4.  Of  PartiM  Charged  with  Fraud— eroot  Latitndo  Aiiowod. — It  is 
customary  to  allow  great  latitude  in  the  cross-examination  of 
witnesses  who  are  charged  with  being  parties  to  a  fraudulent 
transaction  which  is  the  subject  of  investigation,  since  it  is 
manifest  that  such  witnesses  are  interested  in  concealing  every 
fact  which  will  tend  to  expose  the  fraudulent  character  of  their 
dealings.^ 

19  N.  Y.  Supp.  996;  Baldwin  v.  St  174;  Mason  v,  Ditchbourne,  i  M.  ft 

Louis,  etc.,  R,  Co.,  75  Iowa  297;  De-  Kob.  462,  note. 

nierritt  v.   Randall,   116  Masa,    331;  6.  Townsend's   Succession,   40  La. 

Simon  v.  Home  Ins.  Co.,  58  Mich.  Ann.  66. 

378;  Ulrich  V.  People,  39  ^Iich.  245;  Ordor  of  Bnunlnatloii.— In  cases  of 


Beers    r*.    Payment,    95    Mich.    261;     such  opposing  interest,  the  order  in 

"*        *   5,  w  Mich.    413; 
Young  V,  Harris,  4  Dakota  367 ;  Gil-     cross-examine  the  witnesses  rests   in 


Zucker  v.   Karpeles,  &  Mich.    413;    which  the  parties  shall  examine  and 


liam  V.  Davis  (Wash.   1896),  44  Pac.  the  sound  discretion  of  the  trial  court. 

Rep.  152;  Foster  v,  Tanenbaum,  2  N.  Fletcher  v.  Crosbie,  2  M.  &  Rob.  417. 

Y.  App.  Div,  i68.  6.  Pickard  v,  Bryant,  92  Mich.  430; 

1.  State  V.  Morris,  109  N.  Car.  820;  Daniels  v.  Weeks,  90  Mich.  190;  Col- 
Knight  f.  Cunnington,  6  Hun  (N.  Y.)  ler  v.  Porter,  88  Mich.  549;  Anderson 
100.  V.  Walter,  34  Mich.  113;  tacobson  v. 

S,  People  V.  Cahoon,  88  Mich.  456;  Metzger,  35  Mich.  103;    Schuster  v. 

French  v.  Wilkinson,  03  Mich,  322;  Stout,  30  Kan.  529;  Bowers  v.  Mayo, 

Sullivan  V,  Deiter,  86  Mich.  404;  Peo-  32    Minn.    241;    Dobson    v,    Warner 

pie  V.  O'Brien,  96  Mich.  630;  Fox  v.  (Supreme  Ct.),  11  N.  Y.  Supp.  760; 

Peninsular  White  Lead,  etc..  Works,  Kalk  v.   Fielding,  50  Wis.  339;  Rob- 

92  Mich.  243;  Rains  V.  State, 88  Ala.  91.  erts  v.  Miller  (Tex.  Civ.  App.  1895), 

fastnttlwg  QfMstloot. — In  an  action  30  S.  W.  Rep.  381 ;  Trumbull  v,  Hew- 
against  a  street-railway  company  for  itt,  65  Conn.  60;  Chapman  v.  James, 
personal  injuries,  plaintiff's  attorney  (Iowa  1895))  64  N.  W.  Rep.  795;  Tot- 
asked  a  witness  for  defendant:  '*Are  ten  v.  Burhans,  103  Mich.  6;  Alt- 
you  tlie  man  that  proposed  to  these  schuler  v,  Coburn,  38  Neb.  881 ; 
peoplt  that  were  succoring  this  injured  Klotz  v,  James  (Iowa  1895),  64  N.  W. 
man  that  they  carry  him    on    their  Rep.  618. 

backs  to  the  drug  store,  instead  of  In  Clark  v.  Reiniger,  66  Iowa  510, 
bothering  your  train  to  carry  him?  the  court  said :  **  Plaintiff  was  exam- 
Are  you  that  conductor,  or  was  it  the  ined  as  a  witness  in  his  own  behalf,  and 
other  fellow?'*  It  was  held  ground  for  testified  that  he  purchased  the  prop- 
reversal.  West  Chicago  St.  R.  Co.  v.  ertv  of  E.  M.  Clark  (who  is  plaintiflf's 
Groshon,  51  111.  App.  463.  father),  and  that  he  derived  the  means 

S.  Olive  V.  State,  11  Neb.  26;  Bau-  with    which    he  made    the  purchase 

mier  v.  Antiau,  65  Mich.  31.  from  the  sale  of  a  tract  of  land  which 

t.  Chippendale  v,  Masson,  4  Campb.  he  and  bis  father  had  owned  jointly. 
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6.  Twting  Eeliability  of  WitneM— a.  In  General.— Much  Uti- 
tude  is  also  allowable  in  a  cross-examination  the  object  of  which 
is  to  test  the  reliability  of  the  witness  by  probing  and  sifting  his 
direct  testimony,  showing  the  extent  of  his  knowledge  and  his 
means  of  knowledge,  his  interest  in  the  matter  in  controversy, 
his  bias  and  prejudice,  his  feelings  of  hostility,  the  accuracy  of 
his  memory,  and  the  like,  since  it  is  proper  that  the  Jury  should 
have  a  knowledge  of  these  matters  in  order  to  estimate  correctly 
the  weight  to  be  given  to  his  testimony,*     The  extent  to  which 

On    crosB-ezami nation    he  wai  asked  93  Cal.  506;  People  v.  Lee  Ah  Chuck, 

whether,  at  the  time  he  purchased  (he  66  Cal.  663 ;  Davis  v.  California  Pow- 

propercv,  he  did  not  have  knowledge  der-works,   &i  Cal.  617;  Hartman  v. 

ofcerCainjudgmentsaKainsthisfather,  Rogers,  69  Cat.   643;    People  v.   Un 

and  of  suits  which  had  been  instituted  "              -  ^  .  n 
by  the  judgment  creditors  for  the  pur- 
pose of  subjecting  certain  property  tf 

said  judgments,  and  whether  he  sup-  v-onn.  300, 

posed,  when  he  made  the  purchase,  that  FJerida. — Williams  ■o.  State,  33  Fla. 

his  father  was  solvent,  and  whether  he  151. 

did  not  know  that  his  father's  personal  Indiana. — Hrland  v.  Milner,  99lnd. 

property  was  covered  by  chattel  mort-  308;  Pence  v.  Waugh,  135  Ind.  143. 

gages.      PlaintifT    objected   to    all    of  lataa. — Damon  w.   Weston,  77  low* 


I   questions    on   the  ground  that  359. 

they  were  not  proper  on  cross-eiam-  Kansas. — StateT.Colllns,33Kan. 77. 

ination,  were  Immaterial,  and  incom.  Louisiana. — State  v.   Kane,  36  La. 

petent.     The  objection  was  overruled,  Ann.  153;  State  t>.  Brown,  4  La.  Ann. 

and  plaintiff  was  required  lo  answer  505. 

the  questions.     This  rullngis  assigned  Maine. — New   Gloucester  v.  Bridg- 
es error.     Under  the  issue,  it  was  ma-  ham,  38  Me.  60. 

terial  to  inquire  as  to  the  financial  con-  Mary  land. ^Someraet    Countf     v. 

dition  of  E.  M.  Clark  at  the  time  of  Minderlein,  67  Md.  566. 

the   sale;   and   whether   plaintiff  had  MassachustHs.  —  Lewis    v.    Boston 

knowledge  of  that  condition  when  he  Gaa  Light  Co.,  165  Mass.  411 ;  Com. 

made  the  purchase  was  also  a  material  v.  Flrnn,  165  Mass.  153. 

inquiry.     The  materiality  of  the  facts  Michigan. — Hart    v.    Walker,    loa 

sought  to  be  elicited  by  the  questions  Mich.  401S. 

objected  to  cannot  bedoubted,  and  we  Minnesota. — Christie    v.    Chicago, 

also  think  they  were  properly  allowed  etc.,  R.  Co.,  61  Minn.  161. 

on  cross-examination.     On  his  exam-  Nebraska. — Basye  v.  State,  45  Neb. 

ination  in  chief,  it  Is  true,  the  witness  361. 

had   been    examined    only  as   to   the  Ne-iv    Tart.  —  People    ti.    Fleming 

of  the   purchase   of   the  (Snpre 

that  in  which  he  claimed  Richar 

obtained  the  means  with  which  3  N.  Y.  Supp.  31;  Miles  i>'.  Sackett,  30 

;  the  purchase.    But  under  an  Hun  (N.  Y.)  68. 

this  character  a  good  deal  of  Souli    Carolina. — State    v.    Merri- 

is  allowed  in  the  cross-exam-  man,  34  S.  Car.  16;   State  v.  Rhodes, 

of  the  parties  to  the  iransac-  44  S.  Car.  335. 

question,  and   they  may  be  in-  Texas.  —  Gulf,    etc.,      R.    Co.     v. 

ai  concerning   matters  which  Younger  (Tex.  Civ.  App.  1895),  ag  S. 

0   the   transaction,  and  which  W.  Rep.  948;  Cunningham  K.Austin, 

show  the  motives  of  the  parties  etc.,  R.  Co.,  88  Tex.  534;   Dtttman  v. 

ing  into  it,  even  though  no  in-  Weiss  (Tei.  Civ.  App.  1895),  31  S.  W. 

as  made  In  the  examination  in  Rep.  67. 

th  reference  to  them."  Wisransin. — Kellogg   n.    Nelson,  5 

iftrrna.— Noblln  r.   State,   100  Wis.  135. 

Davis  V.  Hays,  89  Ala.  563.  Uniltd  Statts. —Cochnn  o.  U.  S., 

?r*fa.— People   v.   Thomson,  157  U.  S.  386;   Southern  Bell  Tele- 
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such  cross-examination  may  be   carried    is   largely  within  the 
discretion  of  the  trial  court.*     In  criminal  cases,  however,  it  is 
error  to  deny  the  defendant  the  privilege  of  cross-examining  for 
the  purpose  of  showing  bias  and  ill-will.*     In  such  cross-exam- 
phone,  etc.,  Co.    V,  Watts,  66  Fed.  AccoxniALce  Witness  for  State. — It  is 
Rep.  460.  proper  to  ask  an  accomplice  who  is  a 
Interest. — ^The  witness  may  alwajs  witness  for  the  state  if  he  expects  to 
be  cross-examined  concerning  his  in-  escape  punishment.    People  v.  Christj, 
terest  in  the  result  of  the  trial,  to  en-  65  Hun  (N.  Y.)  349. 
able  the  jury  properly  to  weigh  his  Murder  Case. — In  People  t;.  Thomson, 
testimony  and    intelligently    to  pass  92  Cal.  509,  which  was  a  trial  for  mur- 
upon  his  credibility.     State  v.  Olds,  der,  an  important  witness  for  the  pros- 
18  Oregon  440;  Holdridge  v,  Lee,  3  ecution    testified    upon    cross-exami- 
S.  Dak.    134;    Hanson   v.    Red   Rock  nation  that  shortly  after  the  shooting 
Tp.  (S.  Dak.  1895), 63  N.  W.  Rep.  156;  he  went  to  the  scene  of  the  homicide 
Cambeis  v.  Third  Ave.  R.Co.,  i  Misc.  and  took  his  rifle  with  him.    The  cross- 
Rep.  (N.  Y.  C.  PI.)  158;  Blenkironu.  examining    counsel   then    asked   him 
State,  40  Neb.  11;  Freeman  v.  Hutch-  what  he  took  his  rifle  with  him  for. 
inson    (Ind.    App.    1896),  43    N.    £.  An  objection  to  the  question  was  sus- 
Rep.  16.  tained  upon   the  ground   that  it  was 
Weaning  of  Question. — It  is  not  objec-  not  cross-examination.     Upon  the  re- 
tionable  to  ask  a  witness  whether  he  direct  examination  the  witness   said, 
understood  the  meaning  of  a  question  '*  I  am  sorry  the  defendant  got  into 
propounded  to  him  on  his  direct  ex-  that  trouble,"  whereupon  counsel  for 
amination.     Pence  v.  Waugh,  135  Ind.  the  defense  asked :  "And  you  expressed 
143.  your  sorrow  by  going  out  toward  the 
Expert  Witness. — In  order  to  test  the  house  with  a  Winchester  rifle?"     The 
learning  of  an  expert,  it  is  proper  to  same  objection  was  made  to  this  ques- 
refer  to  books  of  approved  authority  tion,    and   sustained   upon   the  same 
on   the   subject    under  investigation,  ground.     Upon  these  rulings  the  Su- 
Hessr.  Lowrey,  122  Ind.  225.    See  also  preme  Court  said:  "It  is  elementary 
article  Expert  Witnesses.  law,  supported  by  all  authority,  that 
Cofrectness  of  Hap. — Where  a  wit-  the  state  of   mind  of  a  witness  as  to 
nesshas  testified  as  to  the  correctness  of  his  bias  or  prejudice,  his  interests  in- 
a  map  and  as  to  the  location  of  objects  volved,  his  hostility  or  friendship  to- 
marked  thereon,  he  may  be  asked  on  ward   the  parties,  are  always  proper 
cross-examination  as  to   other  points  matters  for  investigation,  in  order  that 
and  distances  of  the  locality  on  the  truth  may  prevail  and  falsehood  And  its 
same  map,  to  test  the  accuracy  of  his  proper  level.     If  the  inner  workings  of 
knowledge  and  observation.     Derk  t;.  a  witness's  mind  are  actuating  his  testi- 
Northem  Cent.  R.  Co.,  164  Pa.  St.  243.  mony,  and  the  workings  of  that  mind 
1.  Hinchcliffe  v,  Koontz,   121    Ind.  are  brought  forth  to  the  light  and  held 
422;  Czezewzka   v.  Benton -Belief  on-  up  in  full  view  before  the  jury,  results 
taine  R.  Co.,    121   Mo.   201 ;    A.   G.  will  be  obtained  much  more  in  accord 
Rhodes   Furniture    Co.    v.    Weedon  with  truth  and  justice  than  though  the 
VK\a.  1896),  19  So.  Rep.  318 ;  Spear  v.  witness's  testimony  is  weighed    and 
Sweeney,  88  Wis.  545.  measured  by  his  words  alone.     If  the 
toulmeufcingwltti  Witness 'sEyesiglit.  feelings  of  the  witness  Norris  were  so 
—Thus  the  court  may  refuse  to  permit  hostile  toward  the  defendant  that  when 
a  witness's  power  of  vision  to  be  tested  he  went  to  the  scene  of  the  homicide 
by  requiring  him  to  look  at  an  object  he  took  his  rifle  with  him  for  the  pur- 
on  the  street  not  visible  to  the  judge  pose  of  wreaking  vengeance  upon  the 
and  jury  from  their  positions  in  the  slayer  of  his  friend,  that  would  be  a  fact 
court  room.  Heath  v.  State,  93  Ga.  446.  proper  to  be  placed  before  the  jurors  as 
'•  People  V.  Lee  Ah  Chuck,  66  Cal.  throwing  light  upon  the  state  of  the 
^1  People  V.  Benson,  52  Cal.  380;  witness's  mind,   in  order   that    they 
People  t;.  Blackwell,  27  Cal.  67;  Peo-  might  properly  weigh  his  testimony." 
P^^p-  Wasson,  65  Cal.  538;  People  7;.  Aiding  Proseontlon  FlnanciaUy. — So  is 
^*"^»53  Mich.  537 ;  State  v.  Krum,  32  it  proper  to  ask  a  witness  for  the  pros- 
"^•ST^;  State  v.  Collins,  33  Kan.  81.  ecution  if  fee  iias  not  given  money  to 
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ination,  counsel  may  enter  into  details  and  particulars  of  the 
transaction ;  he  is  not  confined  to  general  statements,*  and  it  is 
not  necessary  for  him  to  explain  the  relevancy  of  the  answer 
expected.  To  require  him  to  do  so  would  frequently  defeat  the 
very  object  of  cross-examination  by  putting  a  shrewd  witness  on 
his  guard.* 

b.  Of  Witnesses  Who  Testify  to  Value. — Great  liberality 

is  properly  extended  in  the  cross-examination  of  witnesses  who 
give  their  opinions  as  to  the  value  of  property,  in  order  that 
their  knowledge,  judgment,  and  bias  maybe  thoroughly  tested.' 
Thus  experts  as  to  the  market  value  of  land  may  be  interrogated 
concerning  sales  of  adjoining  land,^  and  may  be  cross-examined 

aid  the  prosecution.    State  v.  Elkins,  insurance  on  the  same  property  at  the 

10 1  Mo.  S44*     Such  fact  goes  to  the  valuation  of   four    thousand  dollars, 

credibility  of  the  witness.     People  v,  Markel  v,  Moudy,  13  Neb.  J23. 
Cunningham,  i  Den.  (N.  Y.)  52^.  Where  a  witness  has  testified  to  the 

Barcairtio  Question. — ^This   privilege,  value  of  land  at  a  given  date,  he  may 

however,   should   not  be  carried   be-  be  asked  on  cross-examination  what  ft 

yond  the  bounds  of  propriety.     Thus  is  worth  at  the  time  of  the  trial,  for  the 

It  is  improper  for  counsel  for  the  de-  purpose  of  showing  the  value  of  his 

fendant  to  ask  the  prosecuting  witness,  opinion.    Damon  v.  Weston,  77  Iowa 

sarcastically,  "Don't  you  love  the  de-  359. 

fendant?"     Blunt   v.    State,    9   Tex.        In  Miller  v.  Smith,  112  Mass.  470, 

App.  25J..  which  was  the  trial  of  an  action  for  a 

1.  Hyland  v.  Milner,  99  Ind.  308;  breach  of  warranty  of  the  soundness 

Glenn  v.  Gleason,  61   Iowa  28;  Wal-  of  a  fast  trotting  horse,  alleged  to  be  a 

lace  V.  Wallace,  62  Iowa  651.  cribber,  the  defendant  testified  in  chief 

Where  a  witness  has,  upon  direct  that  the  horse  was  cheap  when  sold  for 

examination,  given  the  substance  of  a  nine  thousand  dollars,  the  price  paid, 

conversation,  ne  may  be  interrogated  and  had  since  impioved.     On  cross- 

upon  cross-examination  as  to  the  ex-  examination  he  was  asked  if  he  would 

act  language  used.    People  v.  Johnson,  now  give  three  tliousand  dollars  for 

140  N.  Y.  350.  the  horse.     The  court,  against  the  ob- 

3.  Hyland  v,  Milner,  9^  Ind.  310;  jection  of  the  defendant,  allowed  the 

Wood  V.  State,  92  Ind.  2^;  Harness  question  to  be  put.     The  witness  then 

v.  State,  57  Ind.  i.  said  he  had  no  money.   Being  asked  if 

3.  Santa  Ana  v,  Harlin,  99  Cal.  545 ;  he  would  give  his  note,  he  said  he  did 
McCarty  v.  Chicago,  etc.,  R.  Co.,  34  not  wish  to  purchase.  Of  this  mode 
111.  App.  279;  Wells  V.  Kelsey,  37  N.  of  examination,  Gray,  C.  J.,  said:  "It 
Y.  143;  Vincent  v,  Defield  (Mich,  does  not  appear  to  us  that  the  judge 
1895),  ^3  N.  W.  Rep.  302;  Green  r.  exceeded  his  authority  in  this  respect. 
Skoqvist,  57  N.  J.  L.  617 ;  Schaible  v.  The  appearance  and  conduct  of  the  de- 
Lake  Shore,  etc.,  R.  Co.,  3  Ohio  Dec.  fendant  and  of  his  witness  may  have 
^33 ;  St.  Louis  Southwestern  R.  Co.  been  such  as  to  satisfy  the  judge  that 
V.  Denson  (Tex.  Civ.  App.  1894),  26  the  manner  in  which  each  of  them  met 
S.  W.  Rep.  265 ;  Dittman  v,  Weiss  and  answered,  or  hesitated  or  refused 
(Tex.  Civ.  App.  1895),  31  S.  W.  Rep.  to  answer,  the  question  whether  he 
67;  Buist  V.  (juice,  105  Ala.  518;  Cran-  would  now  give  tor  the  mare  a  third 
iner  v.  Building,  etc.,  Assoc.  (S.  Dak.  of  what  he  had  testified  she  was  worth, 
1894)1  61  K.  W.  Rep.  35;  Buck  v.  Bos-  might  assist  the  jury  in  judging  what 
toni  165  Mass.  509.  reliance  they  could  place  upon  his  tes- 

|Uii9tratlonf  of  Rul«. — Where  a  wit-  timony." 
ness  had  estimated  the  value  of  prop-        4.  Cfhicago,  etc.,  R.  Co.  v,  Stewart, 

erty  at  three  thousand  dollars,  it  was  47  Kan.  704;  Kansas  City,  etc.,  R.  Co. 

held  that  he  might  be  asked  on  cross-  v,  Vickroy,  46  Kan.  248;  Gulf,  etc.,  R. 

examination    if   he    had  not,    as    an  Co.  v.  Hepner,  83  Tex.  136;  Pierce  v. 

Insurance  agent,  written  a  policy  of  Boston,  X64  Mass.  92. 
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at  length  in  regard  to  the  reasons  for  their  opinions,  that  the 
jury  may  have  the  fullest  means  of  estimating  the  value  of  their 
testimony.* 

c.  Of  Witnesses  to  Reputation. — A  witness  who  testifies 
to  the  good  reputation  of  a  party  or  another  witness  may  be 
cross-questioned  concerning  specific  facts  and  rumors  which  are 
inconsistent  with  his  direct  testimony*     This  is  permitted,  not 

for  the  purpose  of  proving  such  facts,  but  to  weaken  the  force  of 
his  direct  testimony.^    So,  also^  a  witness  who  testifies  to  the 

In  Lentz  v.  Carnegie,  145  Pa.  St.  the  defendant  was  a  thief  and  a  mem- 
day,  the  court  said :  ''The  witness  had  ber  of  a  gang  of  robbers.  On  appeal, 
put  a  value  upon  the  plaintiff's  farm,  it  was  insisted  that  this  was  error. 
The  defendants  had  a  right  to  test  his  iThe  court  said :  "Truth  or  veracitj  is  a 
knowledge  and  his  fairness  as  a  wit-  traitof  the  man  of  integrity  or  honesty; 
ness,  upon  cross-examination.  For  this  it  is  never  a  trait  of  the  thief  or  rob- 
purpose  it  was  proper  to  ask  him  if  he  ber.  'The  reputation  for  dishonestj  or 
did  not  know  of  sales  of  farm  lands  in  criminal  conduct  is,  we  think,  utterly 
the  same  viclnitj  at  a  much  less  price  inconsistent  with  a  good  reputation 
than  he  had  put  upon  the  farm  of  the  for  truth  and  veracity.  We  mean,  of 
plaintiff.  If  he  did  know  of  such  sales,  course,  such  dishonesty  or  criminal 
but  disregarded  them  in  fixing  the  conduct  as  was  imputed  to  Lee  in  the 
price  of  the  plaintiff's  land,  that  cir-  questions  propounded  by  the  state  to 
cumstance  was  calculated  to  affect  his  Stapp  and  Wilson,  and  complained  of 
credibility,  unless  it  was  explained  to  by  tne  appellant.  When  Stapp  and 
the  satisfaction  of  the  jury."  Wilson  had  testified  that  the  reputa- 
1.  Atchison,  etc.,  R.  Co.  v.  Black-  tion  of  Lee  for  truth  and  veracity  was 
shire,  10  Kam.  477;  Missouri,  etc.,  R.  good,  it  was  competent  for  the  state  to 
Co.  V,  Haines,  10  Kan.  439;  Central  show,  upon  cross-examination,  that 
Branch  Union  Pac,  R.  Co.  v.  Andrews,  Lee  had  been  reputedly  under  arrest, 
30  Kan.  590;  Curren  v,  Ampersee,  96  or  in  the  station-house,  on  a  charge  of 
Mich.  553.  felony.  If  the  witness,  Stapp,  had 
B.  Montgomery  v,  Crossthwalt^  90  answered  the  questions  propounded  to 
Ala.  ^53;  I)eArman  v.  State,  71  Ala.  him  by  saying  that  he  had  heard  of 
352 ;  Tesney  v.  State,  77  Ala.  33 ;  Mc-  Lee*s  arrest  ^or  grand  larceny,  and  of 
Done]  V.  State,  90  Ind.  320;  Carpen-  his  giving  the  name  of  William  Smith, 
ter  V,  Blake,  10  Hun  (N.  Y.)  358;  and  of  his  being  in  the  station-house, 
Morrison  v.  Press  Pub.  Co.,  59  N.  Y.  such  evidence  would  have  been  as  in- 
Super.  Ct.  3i6;  State  tr.  Crow,  107  Mo.  consistent  and  as  completely  at  vari- 
341;  State  V.  Pain,  48  La.  Ann.  311;  ance  with  his  evidence  in  chief  as  it 
People  V.  t^rckett,  99  Mich.  613 ;  would  have  been  if  he  had  testified,  on 
People  V,  McKane,  143  N.  Y.  455.  cross-examination,  that  he  had  heard 
A  witness  who  has  testified  to  the  that  Lee^s  general  reputation  for  truth 
reputation  of  the  defendant  in  a  crim-  and  veracity  was  not  good.  If  Stapp 
inal  prosecution  may  be  asked,  on  had  answered  the  questions  put  to  him 
cross-examination,  if  he  has  not  heard  by  the  state  in  the  affirmative,  his  tes- 
that  the  defendant  stole  certain  prop-  timony  would  not,  of  course,  have 
er^  at  a  time  and  place  named,  proved  that  Lee  was  gjuilty  of  the 
Thompson  v.  State,  100  Ala.  70,  citing  larceny  mentioned  therein ;  but  such 
Ingram  v.  State,  67  Ala.  67 ;  Baker  v.  answers  would  have  strongly  tended 
Trotter,  73  Ala.  a8i ;  Jackson  v.  State,  to  show  that  Stapp's  evidence  in  chief 
78  Ala,  471;  Lowery  v.  State,  98  Ala,  was  unworthy  of  belief." 
45.  So,  too,  such  witness  may  be  cross- 
In  Wachstetter  v.  State,  99  Ind.  990,  examined  as  to  what  he  himself  said  at 
a  witness  was  called  in  support  of  the  a  particular  time  and  pl^ce  as  to  mat- 
defendant*s  reputation  for  truth  and  ters  affecting  the  character  of  a  person 
veracity,  and  testified  that  it  was  good,  to  whose  good  reputation  he  has  testi- 
Whereupon,  counsel  for  the  state  inter-  fied.  Thus  in  Jackson  v.  State,  78 
rogated  him  concerning  rumors  that  Ala.  473,  the  court  said  1  **  The  witness 
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bad  character  or  reputation  of  another  person  may  be  cross- 
examined  as  to  the  specific  facts  upon  which  his  conclusion  is 
based,  in  order  that  the  jury  may  properly  estimate  the  value  of 
his  testimony.* 

6.  anettionf  Tending  to  Diierodit  the  Witneie— a.  Contradict- 
ORY  Statements. — It  is  competent  for  the  purpose  of  affect- 
ing the  credibility  of  a  witness  to  ask  him  upon  cross-examina- 
tion if  he  did  not,  at  a  certain  time  and  place,  make  statements  to 
a  person  named  which  are  at  variance  with  his  direct  testimony.* 
He  may  be  asked  if  he  did  not  testify  differently  at  a  former 

Tajlor  having   testified  in    behalf  of  chael,  49  Kan.  388 ;  State  f .  Baldwin, 

the  state  that  the  general  character  of  36  Kan.  i. 

the  deceased  was  good,  it  was,  in  our  Illinois. — Central  R.  Co.  v.  Allmon, 

opinion,  competent  for  the  defendant,  147  111.  471,  afrming  ^^  111.  App.  389. 

on  cross-examination,  to  ask  him  if  he  Indiana. — Gemmill  v.  State    (Ind. 

had  not  said,  at  a  time  and  place  speci-  App.  1896),  43  N.  E.  Rep.  909. 

fied,  that  the  deceased  was  a  bad  man.  Iowa. — Hall  v.   Chicago,    etc.,   R. 

It  would  certainlj  have  been  compe-  Co.,  84  Iowa  311. 

tent   to  prove   that  the  witness    had  Lonisiana.—%XsX^  v.  Nixon,  47  La. 

heard  one  or  more  persons  residing  in  Ann.  836. 

the  community  make  such  an  assertion.  Massachusetts, — Hathawaj  v.Crock- 

Whj  not,  then,  that  he  himself  had  er,  7  Met.  (Mass.)  262. 

done  so,  as  he  was  as  much  a  constitu-  Minnesota, — Olson   v.  Swensen,  53 

ent  part  of    the  community  as    anj  Minn.  516. 

other    single    individual    would    be?  Missouri. — State  t.  Smith,  125  Mo. 

The  court  erred  in  excluding  this  evi-  2 ;  Mejberg  v.  Jacobs,  40  Mo.   App. 

dence.*'  128;  Spohn  v.  ftlissouri  Pac.   R.  Co., 

1.  In   Leonard  v.   Allen,    11   Cush.  122  Mo.  i. 

(Mass.)    245,    the    court    said:  "The  Nebraska. — Fremont    Butler,    etc., 

propriety  of  allowing  the  partj  whose  Co.  v.  Fetters,  45  Neb.  356;  Lamb  v. 

character  is  impeached  by  a  general  Briggs,  22  Neb.  138. 

statement  of  his   bad   reputation  for  New  Tork. — Knight  v.  Forward,  63 

moral  worth  to  elicit  particulars  on  a  Barb.     (N.  Y.)    311;     Woodrick    v. 

cross-examination,  seems    to     follow  Woodrick,  141  N.  Y.  457. 

from  the  general  practice  in  reference  Ohio. — Finnegan  v.  Sullivan,  i  Ohio 

to  evidence  of  bad   reputation    of  a  Dec.  231. 

party,   more  frequently  occurring  in  Texas. — Missouri,   etc.,  R.  Co.   v. 

the    case    of   witnesses  who  are  im-  Sanders  (Tex.  Civ.  App.  1895),  33  S- 

peached.     It  has  been  thought  useful  W.  Rep.  245;  Donahoo  v.  Scott  (Tex. 

and   favorable  to   the  elucidation   of  Civ.  App.  1895),  30  S.  W.  Rep.  38c; 

truth  in  such  cases  to  allow,  on  cross-  Cerda  v.  State,  33  Tex.  Crim.  Rep.  458; 

examination,  an  inquiry  as  to  particu-  Exon  v.  State,  33  Tex.  Crim.  Rep.  ^i. 

lars  in  the  charges,  and  also  in  refer-  Virginia. -—^xsix^  v.  Watson,  82  Va. 

ence  to  the  persons  who  made  them,  or  712. 

gave  their  opinion  as  to  the  character  Wisconsin. — Waterman  v.  Chicago, 

of  the  individual  impeached."  etc.,  R.  Co.,  82  Wis.  613. 

Tn  State  v.  Merriman,  34  S.  Car.  38,  It  The  Rule  ApidlM  to  a  Defendant  tn  m 
was  held  that  a  witness  {or  the  defense  CSIvU  Action  the  same  as  to  any  other 
who  testified  to  the  violent  character  of  witness,  notwithstanding  the  fact  that 
the  deceased,  as  well  as  to  the  peaceable  the  plaintiff  might  have  proved  his  ad- 
character  of  the  prisoner,  might  be  missions  against  interest  as  a  part  of 
cross-examined  as  to  his  own  charac-  his  own  case.  Cravens  v.  Bennett,  17 
ter  in  respect  to  violence.  Colo.  419. 

2.  California. — People  v.  Kruger,  Witness'!  Letter. — So  a  witness  may 
100  Cal.  523;  Wixom  v.  Goodceil,  90  be  impeached  by  his  own  letter  con- 
Cal.  622.  taining  a  statement  of  facts  different 

Kansas. — State  v.  Sorter,  52  Kan.  from  that  in  his  direct  testimony. 
531 ;  Soutliern  Kansas  R.  Co.  v.  Mi-    State  v.  Tall,  43  Minn.  273. 

116  Volume  VIII. 


k 


EXAMINA  TION  OF  WITNESSES.     Sxaminatioa. 

trial  of  the  cause,^  and,  in  a  criminal  case,  if  his  testimony  was 
not  different  at  the  hearing  before  the  committing  magistrate,* 
or  at  the  coroner's  inquest.*  So  also  a  party  may  be  cross- 
examined  concerning  discrepancies  between  his  testimony  in 
chief  and  sworn  allegations  in  his  pleadings.*  Questions  of  the 
above  description  concerning  relevant  and  material  matters  may 
always  be  asked,  in  order  to  lay  a  foundation  for  impeaching  the 
witness.* 

b.  Commission  of  Crime,  etc. — For  the  purpose  of  testing 
the  credibility  of  a  witness,  he  may  be  interrogated  respecting  his 
past  life.  He  will  not  always  be  compelled  to  answer  the  ques- 
tions,* but  he  may  be  cross-examined  in  regard  to  alleged  crimes 
or  any  improper  conduct  on  his  part  which  would  tend  to 
diminish  his  credit  before  the  jury.''^     Where  the  right  to  such 

1.  Waterman   v.  Chicago,  etc.,  R.  give  no  more  than  due  weight  to  his 

Co.,  83  Wis.  613;  Lamb  xk  Briggs,  23  testimony." 

Neb.  138;  People    v.  Dillwood  (Cal.  5.  Pje    v.   Bakke,    54    Minn.    107; 

1895),  39  Pac.  Rep.  438.  Freeman  v.  Hensley  (Cal.   1892),  30 

S.  Youree  v.     Territory    (Arizona  Pac.  Rep.  792 ;  Bruner  v.  Nisbett,  31 

1892),  29  Pac.  Rep.  894;  State  v.  Bald-  111.  App.  517;  Central  R.  Co.  v.  AIl- 

win,  36  Kan.  i.  mon,  147  III.  471,    affirming   45  111. 

S.  State  V,  Merriman,  34  S.  Car.  16.  App.  389;  State  v.  Downs,  91  Mo.  19; 

4.  Phoenix  Ins.  Co.  v.  (iopeland,  86  State  v,  Krum,  32  Kan.  372;  Seller  v, 

Ala.  551;  Hare  v.  Mahonj  (Supreme  Jenkins,  97  Ind.  430;  Hill  v.  State,  91 

Ct.),  14  N.  Y.  Supp.  81.  Tenn.  531.    See  article  Impeachment 

In  Hall  V.  Chicago,  etc.,  R.  Co.,  84  and  Corroboration  of  Witnesses. 

Iowa  311,  the  court  said :  **  During  the  6.  See  Am.  and  Eng.  Encyc.  of  Law, 

trial  the  plaintiff,  as  a  witness,  stated  title   Witnesses,    XI.   Privilege   oj 

on  direct  examination  that  the  engineer  Refusing  to  Answer, 

obeyed  his  signal,  and  that  he  thought  7.  Alabama, — Smith  v.   State,    103 

that  the  cars  stopped.     On  cross-ex-  Ala.  57 ;  Long  v.  Booer,  106  Ala.  570. 

amination  he  was  asked  if  he  did  not  California. — People  v,  Crowley,  100 

swear  in  the  petition,  and  if  it  was  not  Cal.  478 ;  People  v.  Knight  (Cal.  1895), 

true,  that  the  engineer  did  not  stop.  43  Pac.  Rep.  6. 

An  objection  to  the  question  as   not  Illinois. — Bow  v.   People,   160  111. 

proper  on  cross-examination  was  sus-  438;  Silvis  v,  Oltmann,  53  111.  App. 

tained.     We  think  the  ruling  was  er-  392. 

roneous.    In  view  of  what  the  witness  Indiana. — Pelley  v.  Wills,  141  Ind. 

had  testified  to  on  direct  examination,  688. 

it  was  entirely  proper    to    show  on  Iowa. — State  v.  Philpot( Iowa  1896), 

cross-examination  that  he  had  made  66  N.  W.  Rep.  730;  State  v.  Mecum 

contradictory  statements  in   his  peti-  (Iowa  1895),  64  N.  W.  Rep.  2865. 

tion  or  otherwise.   The  fact  that  he  had  Kansas .—S\Ate  v.  Wells,   54   Kan. 

stated  in  his  original  petition  that  the  161. 

negligence  of  the  defendant  consisted  Maine. — Pease  v.  Burrowes,  86  Me. 

in  the  failure  of  the  engineer  to  stop  153. 

would  not  prevent  his  amending  his  Maryland. — McLaughlin  t^.Mencke, 

petition,  and  showing  that  the  negli-  80  Md.  83. 

gence  of  the  defendant  related  to  the  Michigan. — People   v.   Sutherland, 

starting  of  the  train.    He  may  not  have  104  Mich.  468;  Johnston  v.   Farmers' 

known  which  theory  of  the  case  was  F.    Ins.   Co.  (Mich.   1895),  64  N.  W. 

correct,  and  was  entitled  to  rely  upon  Rep.  5;  People  v.  Arnold,  40  Mich. 

the  one  which  the  evidence  supported ;  710;  People  v.  Rice,   103  Mich.  350; 

but  it  was  the  right  of  the  defendant  to  People  v.  Liphardt    (Mich.   1895),  62 

show  that  the  plaintiff  had  made  contra-  N.  W.  Rep.  1022. 

dictory  statements  in  regard  to    the  Missouri. — State     v.     Taylor,    118 

matter,  in  order  that  the  jury  might  Mo.  153;  State  v,  Pratt,  121  Mo.  566; 
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cross-^xairliristtioh  is  hot  statutory,  it  is  within  the  discretion  of 
the  presidihg  judg6  to  determine  whfcther,  iri  view  of  the  evidence 

Creviously  itltrddiiced  and  of  the  nature  of  the  testimony  given 
y  the  witness  ih  his  examination  in  chief,  it  is  proper  that  suck 
questions  should  be  oyei-ruled,  arid  to  what  extent  such  cross- 
e^i^rhinatWh  shall  be  allowed.^ 

Elunin&iiott  as  to  dollaioral  i(atteri. — 't'his  discretion  is  to  be  exer- 
cised in  the  regulation  of  cross-examination  for  the  purpose  of 
disparaging  ok  discrediting  the  witness  by  his  own  answers  to 
questions  put  to  him  cohcerhirig  ihatters  which  are  collateral 
to  the  issue,^   but  it  does   not  extend  to   matters  which  are 

Statft  V.  Hack,  <iS  Mo.  92;  State  v.  has  been  offered  a  reirard  by  ilzij  one 

^lartin,.  12^  Mo.  514;  Mailer  v,  St.  on  behalf  of  the  govemmeht.    uom. 

Louis   Hospital  Assoc,  73   Mo.   243,  v.  Sacket,  22  Pick.  (Mass.)  394. 

affirming  5  Mo.  App.  390.  .  OonlLned  la  Pflfton. — ^A  witness  maj 

Aiontana. — State  v.  Black,  15  Mont,  be  asked  if  he  has  been  coinfined  in  a 

143.  state   prison.     It  is  not  necessary  to 

Nebraska. — Hill   v.  State,  42   Neb.  produce  the  record  of  his  conviction, 

503;    Wiilis  V,   State,  43  Neb.   102;  because  a  party  cannot  be  expected  to 

Stoppert  V.  Nierlcj  45  Neb.  loc.  know  in  advance  who  will  testify^  or 

New  Mexico. — Territory  v,  be  Gut-  what  may  be  the  character  of  the  wit- 
man  (N.  Mex.  1895),  42  Pac.  Rep.  66.  nesses  for  the  adverse  party.     Wilbur 

New  ITork. — Bernstein  v.  Singer,  i  v.  Flood,   16  Mich.   40;    Clemens   v. 

}J.  Y.  App.  ,t)iv.  63;   People  y.   Jef-  Conrad,  19  Mich.  170. 

ferey,    62   Hqn   (N.  Y.)  409;  Matter  1.  Storm  v.  U,  S.,  94  U.S.fe.     See 

of  Cross,  85  Hun  (N.  Y.)  343;  Vaughn  also  Rex  v.  Pitcher,  i  C.  &  P.  85,  11 

V.  Westover,  ^  Hun  (N.  Y.)  43;  Maine  E.  C.  L.  323;  Real  v.  People,  42  N. 

V.  f*eople,  9  Hun  (N.  Y.)  113;  Ryan  v,  Y.  270;  Ryan  v.  People,  79 N.  Y.593, 

People,  19  riun  (N.  Y.)  190;  Allen  v.  affirming  19  Hun  (N.  Y.)  190;  Third 

Bodine,  6  Barb.  (N.  Y.)  383;  RusseU  Great  Western    Turnpike-Ro^d    Co. 

V.  St.  Nicholas  ^.  Ins.  Co.,  51   N.  Y.  y,  Loomis,  32  N.  Y.  127;  Tobias   v. 

64 j;  Stokes  v.  People,  53  N.  Y.   164;  Treist,  103  Ala.  664. 

Howard  v.  City  F.  Ins.  Co.,  4  Den.  It  seems  that  the   mere  fact  that  a 

(N.  Y.)  502.  witness  has  been  indicted  cannot  legit- 

Texas. — Exon    v.    State,    33    Tex.  imately  tend  to  discredit  him,  and  that 

Crim.    ^ep.   461;  Magruder  t^..  State  evidence     thereof     is      incompetent. 

(Tex.  Crim.  App.  1895),  33  S.  W.  Rep.  Ryan  v.  People,  79  N.  Y.  593;  People 

233;  Texas,  etc..  Coal  Co.  v.  ILawson  v.  Cr^po,  76  N.  Y.  288. 

(Tex.  Civ.  App.  1895),  31  S.  W.  Rep.  .2.  Maine, — Sturgis   v.  Robbins,   6b 

8^3;  Sentell  v.  State  (Tex.  Crim.  App.  Me.  .289. 

1^95) »  30  S.   W.  Rep.  226;  Carroll  v,  Massachusetts. — Prescott  v.  Ward, 

State,  32  Tex.  Crim.  Rep.  431.,  10    Allen   .(Mass.)   209;    Mayhew    v. 

Uian. — Fenstermaker  .  v.    Tribune  Thayer,  8  Gray  (Mass.)  172. 

Pub.  Co.  (Utah  1895),  43  Pac.  Rep.  112.  New  Hampshire. — Plummer  v.  Ossi- 

England. — Harris     v,    Tippett,     2  pee,  59  N.   H.  55;  Free  v.   Bucking- 

Campb.  638;  Rex  v.  Watson,  2  Stark,  ham,  59  N.  H.219;  Merrill  v.  Perkins, 

149,3  E.  C.  L.  354;,  Rex  y.  Yewin,  59  N,  H.  343;  Perkins  v.  Towle,  59  N. 

cited  in  2   Campb.  639;    Rex  v,  Ed-  H.583;  Gutterson  v.  Morse,  58  N.  H. 

wards,  4  T.   R.  440;   Frost  v.  Hollo-  165. 

way,  cited  in  2  Phill.  Ev.  949;  Rex  v.  .  New   Torh. — People  v.    Oyer    and 

Barnard,  i  C.  &  P.  85,  note  (a),  11  E.  Terminer  Ct.,  83  N.   Y..  46D;  Soutfa- 

C.  L.  323,  note  (a);  Rex  v.  English*  worth  v.  Bennett,. 58  N.  Y.  659;  Ryan 

I  C.   &  P.  85,  note  (a),  11  E.  C.  L.  v.  People,  79  N.  Y.  593,  affirming  19 

323,  note  (a) ;  Rex  v.  Clarke,  2  Stark.  Hun  (N.  Y.)  190;  Brandon  v.  People* 

241,  3  E.  C.  L.  393 ;  Thomas  v.  David,  42  N.  Y.  265 ;  People  v.  Gay,  7  N.  Y. 

7  C.  &  P.  350,  32  *E.  C.  L.  537.  378;   Lipe    v.    Eisenlerd,    32    N.   Y. 

(MTdred  Bsward. — it  is  competent  to  229. 

ask  a  witness  for  the  prosecution  if  he  Ohio. — Wroe  v.  State,  20  Ohio  St. 
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relevant  and  material.    It  is  error  to  exclude  evidence  of  such 
matter  unless  the  witness  himself  claims  his  privilege.^     It  is 

160;  Cadiz    Bank    v»    Slemmona,  34  the  first  edition  of  his  work  as  to  the 
6hio  St.  143.  Hght  to  put  such  questions,  and  adds 
The  extent  to  which  a  witness  maj  that  'as  it  maj  now  be  considered  as 
be  crofis-ezamined  as  to  facts  other-  settled  that  matters  wholly  foreign  to 
wise  Immaterial,  for  the  purpose  of  the  cause  cannot  be  inauired  into  from 
testing  his  bias  and  credibility,  Is  or-  the  witness  himself,  those  arguments 
dinarlly  within  the  discretion  of  the  are  now  reprinted  in  the  appendix.' 
judge  presiding  at  the  trial.    Com.  v.  Norris's  Peake  204.     But  when  we  re- 
Shaw,  4  Cush.  (Mass.)  5^;  Odiorne  fleet  that  both  authors  in  what  they 
V.  Bacon,  6  Cush.  (Mass.)  1S5;  Com.  T^  wrote  had  in  view  the  existing  prac- 
Savory,  lo  Cush.  (Mass.)   535;  Rand  tice  of  England,  by  which  the  limits 
V.  Newton,  6  Allen  (Mass.)  38 ;  Mil-  of  collateral  examination  were  under 
ler  r.   Smith,    zi3   Mass.  470;  Com.  the  control  of  the  presiding  judge,  the 
V.  Lyden,  113  Mass.  452;   Wallace  v.  seeming  conflict  disappears,  and  their 
Taunton  St.   R.    Co.,  119  Mass.  91;  respective  conclusions  harmonise  with 
State  V.  McCartey,  17  Minn.  76 ;  Mc-  each  other  and  with  the  cases  on  which 
Ardle  v,  McArdle,  la  Minn.  98;  Jones  they  rest.    It  is  entirely  true,  as  af- 
V.  Mechanica'  F.  Ins.  Co.,  36  N.  ].  firmed  by  Roscoe,  that  inquiries   on 
L.  29.              *  irrelevant  topics,  to  discredit  the  wit- 
In  Third  Great  Western  Turnpike-  ness,  may  be  permitted  on. the  trial  in 
Road  Co.  V.  Lroomis,  32  N.  Y.  135,  the  discretion  of  the  judge;  and  equally 
the  court  said :   "  Much  confusion  and  true,  as  affirmed  by  Peake,  that  such 
conflict  in  the  treatment  of  this  sub-  inquiries  may  be  excluded  without  in- 
ject is  apparent  In  the  English   text  fringing  any  legal  right  of  the  parties, 
books,  as  well  as  our  own.    This  is  The  writers  on  evidence  have  endeav- 
mainly  due  to  the  fact  that  the  ques-  ored  to  aid  the  courts  in  the  exercise 
tion  usually  arises  only  at  nisi  prlus.  of  this  discretion  with  such  results  as 
The  rulings  of  the  judges  in  different  they  supposed  to  be  deducible  from 
cases,  being  on  a  mere  question  of  prac-  the   various  decisions    at  nisi  prius, 
tice  «it  the  trial,  are  not  the  subject  of  re-  but  from  the  nature  of  the  case  no 
view,  and  are  necessarily  acquiesced  in  fixed  rule  could  be  devised,  defining 
b>  the  parties.    The  decisions  in  these,  the  right  and  limiting  the  extent  of  if- 
as  in  all  other  cases  resting  in  mere  relevant  inquiry,  which  would  be  just 
discretion,  have  been,  of  course,  inhar-  or  safe  in  universal  application.  ♦  •  • 
monious,  according  to  the  views  of  dif-  In  four  of  the  cases  cited,  the  exclu- 
ferent  judges  and  the  varying  circum-  slon  of  the  discrediting  evidence  was 
stances  of  the  cases  in  which  the  ques-  held  to  be  erroneous;    in  neither  of 
tion  was  presented.    The  text  writers  them  did  the  witness  claim  his  priv- 
as  well  as  the  judges  differ  in  their  liege.    In  each  the  proof  offered  and 
views  as  to  the  rules  which  should  con-  rejected  was  adjudged  to  be  material 
trol  the  exercise  of    this  discretion,  and  relevant  to  the  issue.     Jackson  v. 
some  being  predisposed  in  favor  of  Humphrey,   i    Johns.   (N.   Y.)    498; 
the    liberal    allowance    of    irrelevant  Southard  v.  Rexford,  6  Cow.  (N.  Y.) 
crimination,  and  others  preferring  the  254;  People  v.  Abbott,  19  Wend.  (N. 
practice  of  rigid  exclusion.     Thus  two  Y.)  102;  People  v,  Bodine,  1  Den.  (N. 
writers,  as  acute  and  discriminating  as  Y.)  281 .    None  of  these  decisions  tend 
Roscoe  and  Peake,  cite  respectively  to  sustain  the  proposition  that  the  ex- 
^he  case  of  Rex  v.  Yewin,  cited  in  2  elusion  of  inquiries  as  to  particular 
Campb.  638,  and  that  of  Spenceley  v.  transactions,  wholly  irrelevant  to  the 
De  Willott,  7  East  108,  as  authority  issue,  for  the  purpose  of  degrading  the 
for  propositions  in  apparent  antago-  witness,  is  cause  for  reversal  by  any 
nism.     Roscoe  regards  those  cases  as  appellate  tribunal." 
establishing  the  rule  *that  questions  1.  People  v.  Bodine,  i  Den.  (N.  Y.) 
not  relevant  may  be  put  to  the  witness  381 ;  People  v.  Abbot,  19  Wend.  (N. 
for  the  purpose  of  trying  his  credibil-  Y.)  192;  Southard  v.  Rexford,  6  Cow. 
ity.*     Roscoe    Cr.    Ev.    181.     Peake  (N.    Y.)   254;   Lohman   v.  People,  i 
quotes  the  same  cases  as  superseding  N.  Y.  385;  Third  Great  Western Turn- 
nis  elaborate  discussion  in  the  text  of  pike- Road  Co.  v.  Loomis,  32  N.  Y« 
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also  error  to  permit  cross-examination  upon  collateral  and 
irrelevant  matters  which  do  not  tend  to  discredit  the  witness, 
and  are  at  the  same  time  prejudicial  to  the  party  who  called  him.* 
c.  Hostility,  Interest,  etc. — It  is  always  competent  to 
show  that  a  witness  is  hostile  to  a  party  against  whom  he  is 
called.  The  inquiry  goes  directly  to  the  credit  of  the  witness  in 
the  particular  case.*  Such  inquiry  is  material,  and  the  party 
has  the  right,  within  reasonable  limits,  to  bring  to  the  attention 
of  the  jury  the  animus  of  a  witness  called  to  testify  against  him,* 
especially  in  criminal  prosecutions.*  Indeed,  it  is  said  that  a 
party  may  show  anything  which  might,  in  the  slightest  degree, 
affect  the  credit  of  an  opposing  witness.^  Thus  it  may  be 
shown  that  the  witness  is  under  obligations  to  the  party  calling 
him,*  and  he  may  always  be  cross-examined  respecting  his 
interest  in  the  result  of  the  trial.'' 

137.     Compare  Rex  v.  Martin,  6  C.  &  People  v.  Lee  Ah  Chuck,  66  Cal.  662; 

P.  562,  ?5  E.  C.  L.  544.  People  v,  Benson,  52  Cal.  380;  People 

1.  Madden  V.  Koester,  52  Iowa  692 ;  v.  Furtado,  57  Cal.  345;  People  v. 
Pooler  V.  Curtiss,  3  Thomp.  &  C.  (N.  Blackwell,  27  Cal.  67;  People  v.  Was- 
Y.)  218.  Compare  McConnell  v,  son,  65  Cal.  538;  People  t;.  White,  53 
Osage,  So  Iowa  293.  Mich.  537 ;  State  v.   Krum,  32  Kan. 

2.  P.fx  V.  Y evf in,  ci fed  in  2  Campb.  372;  State  v.  Collins,  33  Kan.  81; 
638;  Aity.-Gen.  v.  Hitchcock,  i  Exch.  State  v.  Dee,  14  Minn.  35;  McFarlin 
91;  Atvfood  t'.Welton,  7  Conn.  66;  Com.     v.  State,  41  Tex.  23. 

V.  Byron,  14  Gray  (Mass.)  31;  Cooley  Belattons  of  Witnesses  wltli  Accused. — 

T'.  Norton,  4  Cush.  (Mass.)  93;  Long  V.  The  prosecution    may  examine  wit- 

Lamkin,  9  Cush.  (Mass.)  361;  Chap-  nesses  of  defendant  as  to  their  relations 

man  v.  Coffin,  14  Gray  (Mass.)  454;  with   the  accused   in   order   to  affect 

Martin   zf.   Farnham,  25   N.  H.    195;  their  credibility,  and  the  fact  that  such 

Drew  V.  Wood,  26  N.  H.  363;  Starks  examination  may  bring  out  matter  not 

v.  People,  5  Den.  (N.  Y.)  108;  Newton  touched   on   in    the    direct   examina- 

V,  Harris,  6  N.  Y.  345;  Miles  v.  Sack-  tion  does  not  affect  the  right.     State 

ett,  30  Hun  (N.  Y.)  68;  Drum  v.  Har-  f.  Willingham,  33 La.  Ann.  538;  State 

rison,  83   Ala.  384;  Alward   v.   Oaks  v.  Gregory,  33  La.  Ann.  737;  State  v. 

(Minn.  1895),  ^5  ^.  W.  Rep.  270.  Johnson,  48  La.  Ann.  437. 

In  an  Action  for  Criminal  OonTersation,  6.   Cameron  v,  Montgomery,  13  S. 

a    witness  for  the    plaintiff    may  be  &  R.  (Pa.)  128;   Batdorff  v.  Farmers* 

cross-examined  concerning  his  unsuc-  Nat.   Bank,  61   Pa.   St.    183 ;    Ott  v. 

cessful  candidacy  for  the  favors  of  the  Houghton,  30  Pa.  St.  451 ;   Atchison^ 

plaintiff  *8  wife.     Dance  xk  McBride,  etc.j  R.  Co.  v.  Blackshire,  10  Kan.  477. 

43  Iowa  624.  6.  Com.  v,  Gallagher,  126  Mass.  54; 

8.  Starks  v.  People,  5  Den.  (N.  Y.)  Cameron  v.  Montgomery,  13  S.  &  R. 

108;  Newton  v.  Harris,  6  N.   Y.  345;  (Pa.)  132. 

Watson  V.  Twombly,  60  N.  H.  492;  7.  State  v.  Olds,  18  Oregon  440; 
Martin  V.  Farnham,  25 N.  H.  195;  Fol-  Holdridge  v.  Lee,  3  S.  Dak.  134; 
som  V.  Brawn,  25 N.  H.  114;  Combs  Blenkiron  v.  State,  40  Neb.  11;  Cam- 
V.  Winchester,  39  N.  H.  14;  Carr  v.  beis  v.  Third  Ave.  R.  Co.,  i  Misc.  Rep. 
Moore,  41  N.  H.  131 ;  Sumner  v.  Craw-  (N.  Y.  C.  PI.)  158;  Vaughn  v.  West- 
ford,  45  N.  H.  416;  Davis  v.  Roby,  64  over,  4  Thomp.  &  C.  (N.  Y.)  316; 
Me.  427 ;  New  Portland  v.  Kingneld,  Phoenix  Ins.  Co.  7;.  Sholes,  20  Wis. 
55  Me.  172;  Day  v.  Stickney,  14  Allen  35;  Cornell  v.  Barnes,  26  Wis.  473; 
(Mass.)  255;  Swett  v,  Shumway,  102  Hanson  v.  Red  Rock  Tp.  (S.  Dak. 
Mass.  365;  Brewer  t;.  Crosby,  11  Gray  1895),  ^3  N.  W.  Rep.  156;  People  v. 
(Mass.)  29;  Collins  v.  Stephenson,  8  Rice,  103  Mirh.  350;  Marschall  v. 
Gray  (Mass.)  438.  Laughraii,  47  111.  App.  29. 

4.  People  V.  Thomson,  92  Cal.  509;  In    Suit  v.   Bonnell,   33   Wis.    183, 
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7.  XTpon  Written  ImtmmentB. — If  a  party  wishes  to  cross- 
examine  a  witness  upon  the  contents  of  a  paper,  he  should 
introduce  the  paper  in  evidence  as  part  of  the  cross-examina- 
tion.* 

Menumadmii. — But  where  the  witness  has,  upon  his  direct 
examination,  used  a  memorandum  with  which  to  refresh  his 
memory,  the  opposing  party  may  cross-examine  him  on  the 
same  without  introducing  it  in  evidence,  and  is  entitled  to  an 
inspection  of  the  paper  for  that  purpose.* 

8.  Tiftailiiig  in  Cross-exanunation — GeneraUy  Unoigeetioiiabls. — Lead 
ing  questions  are  rarely  objectionable  upon  cross-examination. 
It  is  customary  to  lead  the  witness  directly  to  the  point.' 

Where  OlQ'eetioiiable. — But  if  the  witness  is  hostile,  the  court  may 
prevent  the  opposing  party  from  leading  such  witness  upon 
cross-examination.*  And  where  a  defendant  seeks  to  travel 
beyond  the  direct  examination,  and  bring  out  upon  cross- 
examination  new  matter  constituting  an  element  of  his  defense, 
he  should  not  be  permitted  to  lead  the  witness,  because  he  has, 
in  effect,  made  him  his  own  witness.* 

Dixon,  C.  T.»  said:    *'It  was  clearly  2.  Duncan  v,  Seeley,  34  Mich.  369; 

error  for  the   court  to  rule  out  the  People  v.  Lyons,  49  Mich.  78;  Cort- 

question  put  bj  the  defendant  to  the  land  Mfg.  Co.  v.  platt,  83  Mich.  428; 

plaintiffs'  witness,  Shears,  the  object  Chattanooga,  etc.,  R.  Co.   v,  Owen, 

of  which  was  to  show  that  the  witness  90  Ga.  265 ;  Little  v.  Lichkoff,  98  Ala. 

was  interested  in  the  event  of  the  suit.  321 ;  Stoudenmire  v.  Harper,  81  Ala. 

It  is  true  that  such  interest  does  not  dis-  242 ;  Acklen  v.  Hickman,  63  Ala.  498. 

qualify  the  witness  from  testifying,  but  S.  2  Phill.  Ev.  907;  Parkin  v.  Moon, 

Ae  fact  may,  nevertheless,  be  shown  7  C.  &  P.  408,  32  E.  C.  L.  559;  Hardy's 

for  the  effect  it  may  have  upon  his  Case,  24  How.  St.  Tr.  755. 

credibility.    It  may  be  shown  for  the  4.  2  Phill.  Ev.  908.     **  The  court,  in 

purpose  of  better  enabling  the  court  its  discretion,  may  forbid  the  cross-ex- 

or  jury  to  determine  the  degree  of  amining  party  putting  leading  ques- 

credit  to  be  given  to  his  testimony,  or  tions  when  the  objection  is  made  that 

to  disregard  it  entirely,  where,  upon  the  witness  is  biased  in  favor  of  tlie 

that  fact  alone,  or  taken  in  connection  party  cross-examining,  and  the  court 

with  others,  the  proofs  are  of  a  kind  is  satisfied  that  the  objection  is  good." 

to  produce  such  conviction."  Rush  v.  French,  i  Arizona  140. 

FoniMr&ittrMtintiitt. — Even  though  5.  Harrison  7'.  Rowan,  3  Wash.  (U. 

the  witness  has  no  interest  in  the  suit  S.)  580. 

at  the  time  of  trial,  it  is  competent  to  In  People  v.  Oyer  and  Terminer  Ct., 

show  that  he  has  been  interested  in  it,  83  N.  Y.  459,  the  court  said  :  **  Upon 

the  extent  of  such  interest,  and  the  cir-  the  cross-examination  of  Davidson,  the 

cumstances  under  which  he  parted  with  defendant's  counsel,  while  seeking  to 

it.   Trinity  County   Lumber  Co.    r.  elicit  new  matter  constituting  an  ele- 

Dcnham,  88  Tex.  203.  ment  of  the  intended  defense,  claimed 

^- Qiieen's  Case,  2  Brod.  &B.  286,6  the   right   to   put    leading  questions, 

EC.  L.  148;  O' Riley  v,  Clampet,  53  which  was  denied  by  the  court.     The 

Minn.  5^9.  rule  in  such  case  was  very  fully  and 

^^  a  witness  be  cross-examined  on  ably  discussed  in  the  opinion  of  Judge 

?**  contents  of  a  letter,  and  the  letter  Brady  at  General  Term  and  the  au- 

i<  pot  in  evidence  at  a  subsequent  stage  thorities  cited.     Harrison  v.  Rowan,  3 

^  the  trial,  this  is  a  sufficient  compll-  Wash.  (U.  S.)  580;  Ellmaker  7'.  Buck- 

*"ce  with  the  rule.     Foss-Schneider  ley,  16  S.  &  R.  (Pa.)  77;  Philadelphia, 

°^wing  Co.  V.  McLaughlin,  5   Ind.  etc.,  R.  Co.  v,  Stimpson,  14  Pet.  (U. 

%'4i5.  S.)  448;  Castor  v.  Bavington,  2  W.  & 
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0.  Examination  of  Adverse  Party.  —  There  are  statutes  in  a 
number  of  jurisdictions  providing  that  a  party  may  examine  the 
adverse  party,  either  at  or  before  the  trial,^  or  may  even  examine 
a  person  who  is  expected  to  be  a  party  to  an  action  not  yet 
brought,  though  it  is  within  the  discretion  of  the  court  to  order 
such  examination,  and  it  is  said  that  it  can  rarely  happen  that 
justice  will  be  promoted  by  granting  an  order  ort  the  application 
of  a  proposed  plaintiff  before  the  commencement  of  an  action.* 

Leading  Quettioiis  Pcmuitible. — tn  such  examinations,  the  party 
calling  the  witness  does  not  make  him  his  own;  he  may  put 
leading  questions  to  him  as  upon  cross-examination,  and  may 
freely  contradict  him  by  the  introduction  of  other  evidence.' 

S.  (Pa.)  $05 ;  Floyd  v.  Bovard,  6  W.  &  Y.  Supreme  Ct»)  280;  Gilbert  v.  Third 

S.  (Pa.)  75;  Jackson  v.  Son,  2  Cai.  (N.  Ave.  R.  Co.,  49  N.  Y.  Super.  Ct*  129; 

Y.)  178;  People  V.  Moore,  15  Wend.  Canada  Shipping  Co.  v,  Sinclair,  49 

(N.  Y.)  419.    The  conclusion  reached,  N.  Y.  Super.  Ct  242. 

that  such  right  does  not  exist,  meets  Whconsin^-^Stubitt    v.     Allen,    45 

our  approval.    A  different  rule  would  Wis.  158;  Cleveland  v,  Burnham,  60 

enable  a  party  to  develop  his  defense  Wis.  16;  Kelly  v,  Chicago,  etc.,   R. 

untrammeled    by    the    rules    which  Co.,  60  Wis.  400. 

govern  a  direct  examination,  and  give  See  article  Examination  of  Par- 

him  an  advantage  for  which  we  can  see  ties  before  Trial. 

no  just  reason.    As  to  the  hew  matter,  Tht  AffldsTlt  upon  which  the  order  is 

the  witness  becomes  his  own,  and  in  sought  must  contain  facts  and  circum- 

substance  and  effect  the  cross-ezamina-  stances  showing  that   the    testimony 

tion  ceases.    That  is  properly  such  only  desired    is    material    and    necessary, 

while  it  is  directed  to  the  evidence  given  Wayne  County  Say.  Bank  v.  Brackett, 

in    behalf    of    the  adversary.     When  31  Hun  (N.  Y.)  434;    Beach  v.  New 

it  passes  beyond  that,  it  becomes  the  York,  14  Hun  (N*  Y.)  79;   Chapin  v. 

direct    and    affirmative    evidence    of  Thompson,     16     Hun     (N.    Y.)    55; 

the  party,  and  should  be  subjected  to  Schepmoes  v,  Bousson,  i  Abb.  N.  Cas. 

the  appropriate   restraints.    There  is  (N.  Y.  C.  PI.)  481 ;  Elmore  V,  Hyde, 

no   reason   in  the  nature  of  the  case  2  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  129. 

why  a  direct  examination  should  be  Otdecl  of  KramlHttton.— Where   the 

guarded  against  the  evil  and  danger  re^  object  of  the  examination  is  to  prove 

suiting  from  leading  questions  which  by  the  defendant  that  he  has  commit- 

does  not  apply  to  an  effort  upon  cross-  ted  a  fraud   upon    the    plaintiff,  the 

examination  to  introduce  a  new  and  order  should  be  vacated.    Andrews  t/. 

affirmative  defense."  Prince,  66  How.  Pr.  (N.  Y.  Supreme 

1.  Indiana. — Wheeler  v,   Reitz,  92  Ct.)    280;   Yamato    Trading    Co.    v. 

Ind.  379.  Brown,  27  Hun  (N,  Y.)248;  Kinney 

Massackusttts, — Harding  v,  Morrill,  v.  Roberts,  26  Hun  (N.  Y.)  166;  Cor 

136  Mass.  291.  b^tt    V,  DeComeau,  5  Abb.  N.  Cas. 

N&w  fork. — Goldberg  v,  Roberts,  (N.  Y.  Super.  Ct.)   169;    Burbank  v. 

12   Daly   (N.   Y.)   337,  67   How.    Pr.  Reed,  11  N.  Y.  Wkly,  Dig.  576. 

(N»  Y.)  269;  Davenport  Glucose  Mfg.  2.  Merchants'   Nat.   Bank  v.  Shee- 

Co.  V.  Taussig,  33  Hun  (N.  Y.)  32;  han,  loi  N.  Y.  176. 

Davies  v.  Fish,  35  Hun  (N.  Y.)  430;  The  order  should  not    be   granted 

New  York,  etc.,  R.  Co.  v,  Carhart,  where  the  party  seeking  it  is  on  a 

36  Hun  (N.  Y.)  288;  Adams  v,  Cavan-  mere  fishing  excursion,  trying  to  find 

*ugh,  37  Hun  (N.'Y.)   232;  Olftey  v,  out  whether  he  has  a  cause  of  action 

Hatcliff,  37  Hun  (N.  Y.)   286;   Fogg  against  the  person  he  wishes  to  exam- 

V,  Fisk,  30  Hun  (N.  Y.)  6t;  Hardy  f.  ine.     DeLeon  v,    DeLima,  66    How. 

Peters,   30   Hun  (N.  Y.)  79;  Wayn^  Pr.  (N.  Y.  Super.  Ct.)  287;  Bailey  v. 

County  Sav.  Bank  V.  Brackett,  31  Hun  Dean,  5  Barb.   (N.  Y.)  297;  Phoenix 

(N.  Y.)  434;  Van  Ray  v.  Harriot,  66  xk  Dupuy,  7  Daly  (N.  Y.)  238. 

How.  Pr.  (N.  Y.  Supreme  Ct)  ^;  3.  Coates  t;.  Wilkes,  92  N.  Car.  376; 

Andrews  v,  Princei  66  How.  Pr.  (N.  Brubaker  v.  Taylor,  76  Pa.  St  835 
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See,  for  a  full  treatment  of  this  subject,  article  Examination 
OF  Parties  before  Trial. 

m.  Bbbibsct  iBzAMDrATioir — 1.  PurpoM  and  EzteM.— When  a 
witness  has  been  examined  ana  cross-examined,  the  party  who 
called  hitn  may  then  re-examine  him  if  he  chooses  to  do  so. 
The  purpose  of  the  re-examination  is  to  explain^  modify,  or 
weaken  the  force  of  the  cross-examination.  It  follows  that  such 
examination  should  be  in  rebuttal,  and  should  not  exteild  to  any 
new  mattef  which  rtllght  have  befett  itiqulred  into  ott  the  exam- 
ination in  chief ;  ^  thdtigh  ill  civil  cases  it  is  Wlthlii  the  discretion 

Dravo  V.  Fabel,  ^5  Fed.  Rep.  ti6;  a  conversation  inquired  of  on  cross- 
Cox  V,  Pratef,  67  6a.  ^ ;  Paxton  v.  etaitiination  was  adthisslble,  if  con- 
Bojce,  X  Tex.  317;  Wallach  v,  WyUe,  nected  with  thesuit^  though  portions 
a8  Kan.  13B.  of  It  related  to  tnatters  not  touched  In 

1.  Ca/(jro^jfyii.— People  V.  FultS)  109  the  cross-elcaml nation ;   but  this  rule 

Cal.  358.  was  subsequently  modified,  so  as  to  re- 

ConnecficMt.  —  Dennehj  i^.  O'Coti-  strict  the  redii'ect  ezatnination  to  the 

nellt  66  Conn.  175.  portions  of  the  conversation  relating 

Idaho, — Douglas  v,  Douglas  (Idaho  to  miitters  inquired  of  on  cross-exain- 

i^)*  38  Pac.  Rep.  954.  ination.    Prince  v.  Samo,  7  Ad.  ft  El. 

/(inc^a.— JLeipird    v.    Stotler    (loWa  6at,  34  E.  C.  L.  183. 

1896),  66  N.  W.  Rep.  150.  In  Schaser  v.  State»  36  Wis.  429, 

Louisiana, — State  v,  Dennis,  19  La.  which  WHs  a  prosecution  for  arson,  a 

Ann.  119.  detective,  who  testified  for  the  state, 

Mttssackusetis,  — Dutton  t>.  Wood-  referred  in  his  dii-^ct  Examination  to  a 

man,  9  Cush.   (Mass.)   2^5;  Dole  v,  certain  buggy  scrape  in  which  the  de- 

Wooldredge,  143  Mius.  184;  Conl4  v.  fendant  was  involved.  Upon  his  cross* 

Kejes,    II    Graj  (Mass.)    3I3;   Beal  ^zaminatibn    he  was  asked  what  he 

V.  Nichols,  2  Graj  (Mass.)  262.  meant  bj  that  buggy  scrape,  and  upon 

MHineseta. — Vaughan  v.  McCarthy  redirect  examination  the  court  permit- 

(Minn.  1895),  ^  ^-  ^-  ^^P-  ^9^  ted  him,  over  the  defendant's  objec- 

Nehrdska. — Collins  v.  Btate^  46  Neb.  tion<  to  detail  facts  and  circumstances 

^.  which  strongly  tended  to  show  that  the 

New  yersef. — ^Doilnellj  v.  State,  i6  defendant  had  stoleh  a  buggj.     It  was 

N.  ].  L.  6ot;  urged  that  the  cross-examination  gare 

New  Tork. — Richardson  v.  Wilkins^  the  prosecution  the  right  to  go  into 

I9ltarb.  (N.  Y.)  510;  Fostfer  v.  Tan-  the  whole  matter  upon  re-examination, 

enbaum,  2  N.  Y.  App.  Div.  168.  but  the  court  said :  "This  riew  is,  we 

Oktdkoma. — Robinson  v.  Pern  PIow»  think,  incorrect,  not  being  sustained 

etc.,  Co.,  i  Okla.  140.  bj  the  record.    It  is  true  Lewis  testi- 

Soutk  Dakota.  —  Baifd  v,   GleCker  fied  in  substance,  on  his  examination  in 

(S.  Dak.  1895),  ^  ^<  ^'  ^^P-  ii8-  chief)  that  the  defendant  came  to  his 

Texas, — White  Sewing   Mach.  Co.  shop  in  the  afternoon  of  the  20th  of 

V,  Hicks  (Tex.  Civ.  App.  18^),  33  S.  Wi  July,  called  him  out,  and  said  he  wanted 

^^*  137*  to  talk  with  him.     In  the  conversation 

Verfkont. — Raiiney  v.St.  Johnsbur/,  then  had,  the  defendant,  among  other 

etc.,  R.  Co.,  67  Vt.  594.  things, said  to  the  Witness:  *  I  suppose 

Wisconsin. -^tewtirtv»  Smith  (Wis.  vou  are  going  to  send  me  up  on  that 

1S96),  65  N.  W.  Rep.  7a6.  buggy  scrape.'   Some  further  remarks 

En/iiaMd.^-Q^een^a  Case,  2  Brod*  ft  in  respect  to  th&t  transaction  passed 
B.  297, 6  E.  C.  L.  153 ;  Prince  v.  Samoi  between  the  defendant  and  the  witness. 
^  Ad.  ft  £1.  627,  34  £.  C.  L.  183;  Res  In  his  cross-examination,  the  witness 
p,  Beezley,  4  C.  &  P.  220,  19  £.  C.  L.  explained  what  he  understood,  or  what 
353.  was  meant,  by  the  *  buggy  scrape,*  say- 
In  the  (laeen's  Case,  2  Brod.  ft  B.  ing  that  it  referred  to  a  buggy  which 
2^  6  B.  C.  L.  154^  Lord  Tenterderi  Levitt  had  had  the  defendant  arrested 
was  of  the  opinion  that,  on  redirect  for  stealing  a  few  days  before ;  that  h^ 
rramimition,  evidence  of  the  whole  of  had  been  employed  by  Levitt  to  look 
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of  the  court  to  allow,  on  the  redirect  examination,  the  introduc- 
tion of  some  matter  forgotten  or  omitted  in  the  examination  in 
chief  if  the  purposes  of  justice  seem  to  demand  it.^ 

2.  Explanation  of  Crofs-examination. — Counsel  has  a  right,  upon 
re-examination,  to  ask  all  questions  which  may  be  proper  to 
draw  forth  an  explanation  of  the  sense  and  meaning  of  expres- 
sions used  by  the  witness  on  cross-examination.*    It  is  always 

it  up.  and  that  he  had  recovered  it.  Massachusetts. — Reeve  v,  Dennett, 

On  his  redirect  examination,  the  wit-  141  Mass.  207;  Com.  v.  Wilson,  i  Graj 

ness  was  permitted  to  testiifj,  under  (Mass.)  337. 

objection  as  to  its  competency,  *  what  Mickigan. — People  v.   Hanifan,  98 

he  knew  and  what  he  did  in  regard  Mich.  32. 

to  that  buggy  scrape,'  and  then  pro-  Netv  Jersey, — Somerville,  etc.,  R. 

ceeded   to  detail  many  facts  and  cir-  Co.  v.  Doughty,  22  N.  J.  L.500;  Pullen 

cumstances  which  tended  strongly  to  v.  Pullen  (N.  J.  1888),  12  Atl.  Rep. 

show   that  the  defendant  had   stolen  138. 

that    bug^y.    But   all  this    was  new  New    Torh. — People  v,  Buchanan, 

matter,  which  was  not  gone  into  on  the  145  N.  Y.  i ;  King  v.  Second  Ave.  R. 

cross-examination,  and  it  was  not  prop-  Co.,  75  Hun  (N.  Y.)  17. 

erly  connected  with  the  transaction  to  South    Carolina, — State  v.   Chiles, 

which  the  cross-examination  referred.  44  S.  Car.  338. 

That  was  confined  to  an  explanation  of  Texas,  —  Hoxie  v.  Silliman  (Tex. 
the  meaning  of  the  words  *  buggy  Civ.  App.  1895),  29 S.W.  Rep.  913;  Fa- 
scrape  '  referred  to  by  the  defendant  vors  v.  State,  20  Tex.  App.  155 ;  Hicks 
in  the  conversation,  and  which,  as  ex-  v.  Hicks  (Tex.  Civ.  App.  1894),  26  S. 
plained  by  the  witness,  related  to  the  W.  Rep.  227. 

fact  that  Levitt  had  had  the  defendant  Washington. — State  v,  Nordstrom, 

arrested  a  few  days  before  for  stealing  7  Wash.  506. 

his  buggy.     But  this  cross-examina-  Wisconsin.  —  Norwegian  Plow  Co. 

tion  did   not  attempt   to  draw  forth  v,  Hanthorn,  71  Wis.  529. 

what    the    witness    knew    about  that  England. — Reg.  v,  St.  George,  9  C. 

crime,  or  any  statement  as  to  what  he  &  P.  483,  38  E.  C.  L.    193 ;   Rex  -v, 

did   to  recover    the  buggy,   together  Bodle,  6  C.  &  P.  186,  25  E.  C.  L.  347; 

with  all  the  facts  and  circumstances  Rex  v.  Simmonds,  i  C.  &  P.  84,  11  E. 

within  his  knowledge  or  found  out  by  C.  L.  322;  Lord  Tenterden  in  Queen's 

him  which  tended  to  prove  that  the  Case,  2  Brod.  &  B.  297,6  £.  C.  L.  153; 

defendant  had  stolen  the  buggy.     This  Rex  v.  Beezley,  4  C.  &  P.  220,  19  E. 

was  new  matter,  not  relating  to  any-  C.  L.  353 ;  Greville  v.  Chapman,  5  Q. 

thing  gone  into  on  the  cross-examina-  B.  731,  48  E.  C.  L.  731. 

tion,  and  which  the  prosecution  had  no  A  witness  should  always  be  given  an 

right  to  draw  forth.**  opportunity  to  explain  or  qualify  his 

1.  Blake  v.  Stump,  73  Md.  160;  testimony.  Oberfelder  v.  Kavanaugh, 
Springfield  V.  Dalby,  139  111.  34;  Hem-  21  Neb.  483;  Pulliam  v.  Cantrell,  77 
mens  V.  Bentley,  32  Mich.  89.  Compare  Ga.  563;  Erickson  v.  Milwaukee,  etc., 
Giles  V.  Powell,  2  C.  &  P.  259,  12  E.  R.  Co.,  83  Mich.  281 ;  Stoudt  v,  Shep- 
C.  L.  120;  Clark  v,  Vorce,  15  Wend,  herd,  73  Mich.  588;  Graham  v,  Mc- 
(N.Y.)  193;  Collins  V.  State, 46 Neb. 37.  Reynolds,  90    Tenn.    673;    Smith    v, 

2.  Alabama. — Campbell  v.  State,  23  Traders  Nat.  Bank,  82  Tex.  368. 

Ala.  44;  Jones  t».  State,  104  Ala.  30;  When  cross-examining  counsel  see 

Thomas  v.  State,  103  Ala.  18.  fit  to  call  out  from  the  witness  facts 

California,  —  Robinson  v,   Dug^n  which  tend  to  discredit  him,  it  is  com- 

(Cal.  1894),  35  P^<^*  Rep.  902.  petent  and    proper    for    the    adverse 

Indiana. — Walker  v.  State,  136  Ind.  party  to  ask  for  an  explanation   which 

663;  Parker  v.  State,  136  Ind.  284.  may  show  that  the  facts  thus  elicited 

lotva.  —  Farmers',    etc.,     Bank    v,  are  consistent  with   the   integrity  of 

Young,  36  Iowa  44;  Kendall  v.  Albia,  the  witness,  though  collateral  matters 

73  Iowa  241.  may    thus  be    proved.     U.  S.    v.    18 

Maryland. — Stoner  v,  Devilbiss,  70  Barrels  of  High  Wines,  8  Blatchf.  (U. 

Md.  144.  S.)  478. 
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competent  for  a  witness,  upon  re-examination,  to  state  facts  and 
circumstances  which  tend  to  correct  any  erroneous  inferences 
which  may  be  drawn  from  his  cross-examination.^ 

BaaaoDfl  finr  Prior  Statement. — Upon  re-examination,  a  witness  may 
be  asked  his  reason  for  a  statement  made  or  an  opinion  expressed 
on  cross-examination.* 

Ezplaiaiiig  Contradietioni. — Where  a  witness  admits  upon  cross- 
examination  that  he  has  made  statements  which  are  at  variance 
with  his  testimony,  he  may  explain  upon  re-examination  why 
and  under  what  circumstances  he  made  them.* 

3.  Hew  Katter  upon  Cross-examination. — ^When  new  matter  is 
called  out  on  the  cross-examination,  the  witness  may  be  ques- 
tioned fully  concerning  the  same  upon  his  redirect  examination.* 

1.  Simmons  v.  Havens,  loi   N.  Y.  plaintiff   might  prove    the   whole  to 

^33;  Graves  v,  Santway  (Supreme  Ct.),  prevent  or  rebut  any  adverse  or  dam- 

6N.  Y.  Supp.  892;  Gilbert  v.  Sage,  5  aging  inferences." 

Lans.  (N.  Y.)  287;  Van  Dusen  v.  La-  2.  Pullman's  Palace-Car  Co.  v.  Har- 

tellier,  78  Mich.  492 ;    State  t^.  McGa-  kins,   55    Fed.    Rep.    934;    People  v. 

hey,  3  N.  Dak.  293 ;  Feather  V.  Reading,  Pyckett,  99  Mich.  613;   Dikeman  v, 

155  Pa.  St.  187;  Walker  v.  State,  136  Arnold,  83  Mich.  221;  Hicks  v.  Hicks 

Ind.  663;    Westbrook  v.  Aultman,  3  (Tex.  Civ.  App.  1894),  ^^  S.  W.  Rep. 

Ind.  App.  83;  Loy  f.  Pettj,  3   Ind.  227;  Redman  t;.  Peirsol,  39  Mo.  App. 

App.  241;    McMurrin    f.    Kigby,   87  173. 

Iowa  18.  8.  People  v.  Mills,  94  Mich.   630; 

In  Blumenthal  v,  Bloomingdale,  100  Armstrong  v.  Com.,  16  Ky.  L.  Rep. 

N.  Y.  561,  Finch,  J.,  said:  "The  de-  494. 

fendants,  upon  cross-examination  of  ]>6poiitloii. — Where  a  witness  is  cross- 
Elkin  Blumenthal,  a  witness  for  the  examined  concerning  admissions  made 
plaintiff,  drew  out  of  him  the  fact  that  by  him  in  a  deposition,  the  whole 
on  one  occasion  he  sought  to  negoti-  deposition  may  be  read  on  the  re- 
ate  with  defendants  a  sale  of  plaintiff's  examination.  Wilkerson  v.  Filers,  114 
crockery  business,  which  negotiation  Mo.  245. 

failed.  The  purpose  of  this  evidence.  Former  TeBttmony. — And  where  he  is 
or  the  inference  which  the  defendants  cross-examined  as  to  a  portion  of  his 
sought  to  draw  from  it,  is  not  very  ap-  testimony  at  a  former  trial,  he  may 
parent.  It  was  new  matter,  not  at  all  recite  the  whole  of  it  upon  redirect 
growing  out  of  the  direct  examination,  examination.  Chesebrough  v.  Con- 
It  was  possible  to  infer  from  it  that  over  (Supreme  Ct),  21  N.  Y.  Supp. 
plaintiff's  business  was  unsatisfactory,  566. 

and  so  without  profit  as  to  make  a  sale  Affldavit. — Where  a  witness  is,  upon 

desirable,  and  that  independently  of  cross-examination,  confronted  with  an 

any  interference  by  defendants,  since  affidavit  previously  made  by  him,  which 

nothing  of  the  kind  was  alleged  in  the  contradicts  his  testimony,  he  should 

negotiation.     Upon  the  redirect  exam-  be  permitted  to  make  any  statement 

ination  of  the  witness  he  was  allowed  on  re-examination  which  may  tend  to 

to  testify,  under  objection  and  excep-  explain  the  discrepancy.     Yeoman  v, 

tion,  that  plaintiff,  when  he  requested  State,  21  Neb.  171. 

him  to  attempt  the  negotiation,  stated  Bond. — ^A  party  who  cross-examines 

as  a  reason  for  his  desire  to  sell  that  a  witness  concerning  a  bond  cannot 

.defendants  had  obstructed  him,  and  he  be  heard  to  complain  of  its  introduc- 

could  not  compete  with  them.     The  tion  in  evidence  upon  the  re-examina* 

alleged  reason  for  the  offer  of  sale  ac-  tion  of  the  witness.   Fillmore  v.  Union 

tually  given  to  the  selected  agent  was  a  Pac.  R.  Co.,  2  Wyoming  100. 

^Tt  oiiht  res gesicB  ol  the  particular  4.  State  v.    Hopkins,    50  Vt.   316; 

transaction  made  by   the    defendants  Com.  v.  Dill,  156  Mass.  226;  Merritt 

themselves    the    subject    of   inquiry,  v,  Campbell,  79  N.  Y.  625;  Nay  v, 

II  they  were  entitled  to  part  of  it,  Curley,    113    N.    Y.    575;    Howe    v. 
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ThuSi  where  a  portion  of  a  conversation  is  drawn  from  a  witness 
upon  his  cross-examination,  he  may  be  questioned  upon 
re-examination  as  to  everything  said  in  such  conversation  that 
can  in  any  way  qualify  or  explain  his  statements  upon  cross- 
examination  ;  ^  but  he  should  not  be  questioned  concerning 
statements  which  have  no  bearing  upon  his  cross-examination, 
though  they  were  made  in  the  same  conversation.* 

Schweinberg,  ^i  Misc.  Rep.  (N.  Y.  C.  for  the  plaintiff  on  the  re-examination 
PI.)  73;  Goodman  v.  Kennedy,  10  of  his  witness  to  show  the  whole  con- 
Neb.  270;  Bassham  v.  State*  38  Tex.  versation,  a  part  of  which  had  been 
632;  Farmers,  etc.,  Bank  t;.  Young,  36  called  out  by  the  defendant,  bearing 
Iowa  44;  Hamilton  ?;.  Miller,  46  Kan.  upon  the  question  of  identity,  and 
486;  Gray  V.  Cooper,  65  N.  Car.  183.  this    was   the    fair    construction  and 

1.  People  V.  Smallman,  55  Cal.  185 ;  scope  of  the  inquiry.     If  the  answer 

Roberts  v.   Roberts,   85  N.   Car.  ii;  went  beyond  this,  the  remedy  of  the 

Cabiness  v,  Martin,  4  Dev.  (N.  Car.)  defendant  was  by  motion  to  strike  out 

106;  Gray  V.  Cooper,  65  N.   Car.  183;  the  irrelevant  portion  of  the  answer, 

Alderton   v.    Wright,   8i    Mich.    297;  which  was  not  made.** 

Lally  V,  Emery,  79  llun  (N.    V.)  560;  S.  McCracken  v.  West,  17  Ohio  16; 

Walsh  V.  Porteriield,  87  Pa.  St.  J76;  People  t-.  Beach,  87  N.  Y.  508;  Rouse 

Somerville,  etc.,   R.  Co.  r.  Doughty,  v.  Whited,  25  N.  Y.  i7o;  Winchell  v, 

22  N.  J.  L.  495;   Todd  V.  Vau'/han,  90  Latham,  6  Cow.  (N.  Y.)  682;  Jackson 

Hun  (N.  Y.)  70;  Taylor  7'.  Com.  (Ky.  v.   Evans,   73  N.  Car.  130;   Com.    v. 

1896),  34  S.  W.  Rep.  227.  Keyes,  11  Gray  (Mass.)  323. 

On  a  trial  for  robbery,  the  police  In  the  trial  of  Qjieen  Caroline's  Case, 
officer  who  made  the  arrest  was  asked  2  Brod.  &  B.  297,  6  E.  C.  L.  153,  Lord 
on  cross-examination  whether  the  Tenterden  (then  Chief  Justice  Abbott), 
charge  he  made  at  the  station  house  delivering  the  opinion  of  the  seven 
was  not  that  of  drunkenness.  He  re-  judgeS)  said:  **  I  think  the  counsel  has 
plied  that  it  was,  and  on  re-exami-  a  right,  upon  re-examination,  to  ask  all 
nation  he  was  asked  what  he  said  in  Questions  which  may  be  proper  to 
making  the  charge.  An  objection  was  draw  forth  an  explanation  of  the  sense 
made,  but  it  was  held  proper  to  permit  and  meaning  of  the  expressions  used 
him  to  add  that  he  had  also  told  the  by  the  witness  on  cross-examination, 
lieutenant  in  charge  that  a  man  had  if  they  be  in  themselves  doubtful,  and 
been  knocked  down  and  robbed,  and  also  of  the  motive  by  which  the  wit- 
that  the  prisoner  corresponded  to  the  ness  was  induced  to  use  those  expres- 
description  of  the  robber.  Com.  7'.  si ons ;  but  I  think  he  has  no  right  to  go 
Armstrong,  158  Mass.  78.  further,  and  to  introduce  matter  new 

In  Clift  V.  Moses,  112  N.   Y.  440,  in  itself,  andnot  suited  to  the  purpose  of 

Andrews,  J.,  said:  **The  exception  to  explaining  either  the  expressions  or  the 

permitting  the    plaintiff,  on   the   re-  motives  of  the  witness.    And  as  many 

examination  of  Rensselaer  R.  Dodge,  things  may  pass  in  one  and  the  same 

to  ask  the  question,  'At  the  time  Mr.  conversation,  relating  to  the  subject  of 

Pardee  showed   you   these   notes,   in  the  conversation   (as  in  the  case  put  by 

1878,  what  did  he  say  about  them  V  was  your  lordships,  the  declaration  of  a 

not,  we  think,  well  taken.    The  defend-  witness  that  he  was  to  be  a  witness  in 

ant,  on  his  cross-examination  of  this  a  cause  or  prosecution),  which  do  not 

witness,  proved  by  him  certain  decla-  relate  to  his  motive  or  to  the  meanins 

rations  of  Pardee,  made  on  the  occa-  of  his  expressions,  I  think  the  couns^ 

sion  of  Pardee's  exhibiting  the  notes  is  not  entitled  to  re-examine  to  the 

tohim,  and  negatively  that  Pardee  did  conversation  to  the  extent  to  which 

not  say  whether  they  had  been  canceled  such  conversation  may  relate   to  his 

or- not,  and  that  Pardee  did  not  tell  the  being  one  of  the  witnesses,  which   is 

witness  what  the  notes  were.     This  the  point  proposed  in  your  lordships* 

examination  was  evidently  directed  to  question  to  the  judges." 

the  point  of  identity  between  the  notes  In  Prince  v,  Samo,  7  Ad.  &  El.  627, 

exhibited  to  Pardee  at  that  time  and  34  E.  C.  L.  183,  Lord  Denman,  C.  J., 

the  notes  in  suit.     It  was  competent  said :  **  That  a  witne8s*s  staten^eat  of 
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4.  Collateral  Matters — GentraUy. — The  fact  that  one  party  has, 

without  objection,  suffered  the  other  to  cross-examine  a  witness 
upon  irrelevant  matters  will  not  bring  such  matters  into  the  issue. 
The  party  who  called  the  witness  may  always  exclude  such  evi- 
dence by  making  a  proper  and  seasonable  objection,  and  his  failure 
to  do  so,  it  seems,  will  not  entitle  him  to  draw  the  inquiry  still 
further  from  its  course  upon  re-examination.^ 

gome  one  thing  said  hy  him,  though  Sturge  v,  Buchanan,  lo  Ad.  &  El.  598, 

drawn  out    hy  a    cross-examination,  37  £.  C.  L.  186;  Whitfield  v.  Aland, 

does  not  permit  the  opposite  party  to  a  C.  &  K.  J015,  61  £.  C.  L.  1015. 

add  to  it  all  that  he  may  have  uttered  1.  Smith  v,  I>reer,  3  Whart.  (Pa.) 

on  the  same  occasion,  was  in  effect  de-  154;   Griffith  v.  Eshelman,    4*  Watts 

cided  by  seven  out  of  eight  judges  (Pa.)   51;  Chicago,  etc.,   R.  Co.  v, 

whose  opinion  was  taken  by  the  House  Griffith,  44  Neb.  690. 

of  Lords  in  the  progress  of  the  bill  of  y<dU2itar7Btateinoiit.-*If  a  witness,  on 

Pains  and  Penalties  aguinst  Her  Maj-  cross-examination,  volunteers  a  state- 

esty.     Queen's  Case,  2  Brod.  &  B.  287,  ment  which  is  irrelevant  and  not  re- 

6  £.  C.  L.  149."    And  after  quoting  sponsive  to   the   question,  the    party 

from  the  opinion  of  Lord  Tenterden  in  who  called  him  has  no  right  to  re-ex- 

that  case,  the  learned  chief  justice  con-  amine  him  on   the  same.    Miller  v. 

tinued  :    **  Lord   Wynford,  tlien    Mr.  Illinois  Cent.  R.  Co.,  89  Iowa  567. 

Justice  Best,  it  is  true,  dissented  (see  H^anay. — The  fact    that  a    witness 

3  Hansard's  Pari.  Deb.  N.  S.,  p.  1302)  is  permitted,  without  objection,  to  de- 

from  this  doctrine,  and  thoue^ht  that  tail  a  part  of  a  hearsay  story  told  him 

the  whole  matter  that  passed  in  the  will   not  authorize  the  calling  out  of 

same  conversation  was  made  admissi-  the  rest  of  it  against  objection   on  the 

ble  by  the  adversary's  introduction  of  re -examination.     Wagner  v.    People, 

any  part.     But  he  rested  his  dissent  30  Mich.  384. 

on  the  propriety  of  eivin^  a  witness  a  Irr«leTaiit  Kaikker  Fr^udlolal. — It  was, 

full    opportunity  of  self-vindication,  however,  held  by  Lord  Denman  that 

which,   in   truth,  the  opinion  of  the  where   such   irrelevant  matter  drawn 

seven  judges  already  secured  for  him ;  out  on  the  cross-examination  was  prej- 

and  he  also  lamented  that  the  prevail-  udicial  to  the  party  calling  the  wit- 

ing  rules  of  evidence  were  too  narrow,  ness,  such  party  might  re-examine  him 

and  thus  proved  that  he  rather  thought  thereon,   unless  the    cross-examining 

it    a     food     opportunity    to    extend  party   moved   to  strike  out.     Blcwett 

them  than  was  contented  to  abide  by  v.  Tregonning,  3  Ad.'  &  £1.  554,  30  B. 

them.    Lords  Eldon  and  Redesdale  are  C.  L.  151. 

also   reported   in    the    Parliamentary  The  Intioduotloii  of  Immattrlil  T«tti- 

Dc'bates  (2  Hansard's  Pari.  Deb.   N.  mony  to  Moot  Ixnxnateilal  Toattmony  on 

S.,  pp.   1309,  1310)  to  have  intimated  the  other  side  is  generally  within  the 

their  disagreement  from  the  opinion  discretion  of  the  presiding  judge.    But 

of  the  seven  judges.     They,  however,  if  one  side  introduces  evidence  irrele- 

acted  upon  it;  and  the  extreme  caution  vant  to  the  issue  which  is  prejudicial 

with  which  the   former  learned   lord  and  harmful  to  the  other  party,  then, 

framed  and  often  remodeled  the  ques-  although  it  come  in  without  objection, 

tion  to  be  proposed  to  the  judges  can  the  other  party  is  entitled  to  introduce 

hardly  be  reconciled  with  the  doctrine  evidence     which     will     directly    and 

that  the  whole  of  what  passed  at  the  strictly  contradict  it ;  but  he  is  entitled 

conversation  referred  to  was,  for  that  to  no  further  relaxation  of  the  com- 

reason,  admissible.     Upon  the  whole,  mon  rule,  because  he  could,  by  his  ob- 

we  think  it  must  be  taken  as  settled  jection,   have  excluded  the  illegal  or 

that  proof  of   a  detached   statement  irregular  evidence.    State  v.  Witham, 

made  by  a  witness  at  a  former  time  72  Me.  536;  State  v,  Sargent,  32   Me. 

does  not  authorize  proof  by  the  party  431 ;  Williams  v,  Gilman,  71  Me.  31 ; 

calling  that  witness  of  all  that  he  said  Furbush  v.  Goodwin,   25  N.  H.  435 ; 

at  the  same  time,  but  only  of  so  much  Mowry  v.  Smith,  9  Allen  (Mass.)  67. 

as  can  be    in    some    way  connected  Compare  Com.  v.  Fitzgerald,  3  Allen 

with  the  statement  proved."    Compare  (Mass.)  297 ;  Brown  t*.  Perkins,  i  Allen 
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Tor  Be-«zAmi]iatlon  on  Xatter  Alroady  Qom  Into.— The  court  may  also 
permit  a  party  to  recall  a  witness  for  further  examination  con« 
cerning  a  matter  upon  which  he  has  already  been  examined,  and 
the  exercise  of  such  discretion  is  not  reviewable.^ 

To  Lay  Foundation  for  Impeadhment. — ^A  witness  may  be  recalled  for 
the  purpose  of  laying  a  foundation  for  his  impeachment ;  ^  and 
it  has  been  held  error  to  refuse  this  privilege  where  proof  of  the 
witness's  declarations  out  of  court  was  excluded  on  the  ground 
that  he  had  been  afforded  no  opportunity  of  explanation.' 

To  Explain  Prior  Btatoment — The  judge  may  himself  recall  a  witness 
to  ask  an  explanation  of  a  statement  made  by  him  when  on  the 
stand.^  And  wherea  witness  has  misstated  a  fact  and  desires  an 
opportunity  to  correct  his  testimony,  it  is  proper  to  recall  him 
for  that  purpose ;  ^  so  where  the  jury,  after  retiring,  return  into 
court  to  inquire  what  a  witness  said  in  any  part  of  his  testimony, 
the  court  may  recall  him  and  have  him  repeat  it  for  their  benefit.^ 

inquire  of  new  matter  not  proper  to  be  delivered  to  the  jurj.    Djer  v.  State, 

elicited  on  cross-examination.     Louis-  88  Ala.  235;  Colclough  v*  Riiodus,  J 

ville,  etc.,  R.  Co.  v.  Barker,  96  Ala.  Rich.  (S.  Car.)  76. 

435.  2.  Richmond,  etc.,  R.  Co.  v.  Vance, 

1.  Alabama. — Garle  v.  Bishop,    14  93  Ala.  147 ;  State  v.  Marler,  a  Ala.  43 ; 

Ala.  552 ;  Riley  t;.  State,  88  Ala.  193;  Bell  v.  State,  74   Ala.  420;   Huff  v. 

Barker  v.  Bell,  46  Ala.  216;  Phcenix  Latimer,  33  S.  Car.  255 ;  State  v.  Jones, 

Ins.  Co.  V.  Moog,  78  Ala.  284.  64  Mo.  391 ;  State  v.   Home,  9  Kan. 

California, — Rea  v.  Wood,  105  Cal.  119;  Ross  v,  Hayne,  3  Greene  (Iowa) 

314.  212 ;  State  v.  Ruhl,  8  Iowa  447 ;  Fuller 

Illinois, — Bonnet  v,  Glattfeldt,  120  v.  State,  30  Tex.  App.  559. 

111.  166,  affirming-  24  III.  App.  533.  8.  Covanhovan  v.  Hart,  21  Pa.  St. 

Maryland, — ^Brown  v.  State,  72  Md.  502. 

468.  4.  Snodgrass  v.  Com.,  89  Va.  685. 

Michigan.  —  White    v,    Bailey,    10  6.  Walker  v.   Walker,    14  Ga.  242; 

Mich.  155;  People  V.Saunders,  25  Mich.  State   v,    Rorabacher,    19    Iowa   154; 

119;  Morse  v.  Hewett,  28  Mich.  481.  Dunn  v.  Pipes,  20  La.  Ann.  276;  Rice 

Minnesota, — Cummings  v,  Tajlor,  v.  Rice  (N.  }.  1892),  23  Atl.  Rep.  946. 

24  Minn.  429.  This  is  not  a  matter  of  right.     It 

New    Torh. — People   v,  Mather,  4  rests  in  the  discretion  of  the  court. 

Wend.  (N.  Y.)  229;  Breidert  v,  Vin-  Miller  v,  Hartford  F.  Ins.  Co.,  70  Iowa 

cent,  I  E.  D.  Smith  (N.  Y)  542;  Har-  704;  State  v,  Nauert,  6  Mo.  App.  596. 

pell  V.  Curtis,  i  E.  D.  Smith  (N.  Y.)  6.  Thompson    v,    Poston,    i    Duv. 

78;  Chancel  v»  Barclay,  i  E.  D.  Smith  (Ky.)  389;  Van  Huss  v.  Rainbolt,  2 

(N.  Y.)  384;  Bissellv.  Russell,  23  Hun  Coldw.  (Tenn.)  139. 

(N.  Y.)  660;  Treadwell  v,  Stebbins,  In  State  v.  Silver,  3  Dev.  (N.  Car.) 

6  Bosw.  (N.  Y.)  538;  Meakim  v.  An-  332,  Ruffin,  J.,  said:   "The  order  of 

derson,  II  Barb.  (N.  Y.)  215;  Meyer  z;.  trials   necessarily    imposes    upon   the 

Goedel,  31  How.  Pr.  (N.  Y.  Supreme  parties  the  duty  of  making  out  their 

Ct.)    463 ;  Knight   v.  Cunnington,  6  cases  at  certain  stages  of  the  proceed- 

Hun  (N.  Y.)  100;  Marshall  v,  Davies,  ings.    They  must  close  at  some  time, 

78  N.  Y.  414.  and  after  that  they  cannot  be  heard 

Bole  in  Equity. — The  rule  is  the  same  again.     But  it  is  entirely  regular  at  all 

in  equity  as  at  law.    Girault  v,  Adams,  times  for  the  witness  to  correct  his 

61    Md.  9;   German   Lutheran,    etc.,  own  mistake,  or  to  explain  his  words 

Cong.  V.  Heise,  44  Md.  453;   Hall  v,  that  have  not  been  correctly  under- 

Pegram,  85  Ala.  522.  stood.     No  rule  can  prescribe  to  the 

After  Jury  Obarged. — ^The  court  may  jury  the  duty  of  finding  a  verdict  under 

in  its  discretion  allow  a  witness  to  be  a  misapprehension.    So  if  the  jurors 

recalledi  ^v?n  aft^r  the  Pbarpe  has  been  do  not  understand  the  words  or  mean* 
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TI  Bebuttal  AVB  Subbebuttal. — The  ordinary  course  of  pro- 
ceeding requires  that  the  party  who  holds  the  affirmative  of  the 
issue  shall  introduce  all  the  evidence  in  support  of  his  case  before 
he  rests.  The  other  party  should  then  introduce  the  evidence 
upon  which  he  relies,  after  which  the  party  who  opened  may 
introduce  evidence  in  rebuttal  of  the  case  made  by  the  opposing 
party.^ 

ing  of  the  witness  alike,  it  is  compe-  Evidence  which  tends  directly  to  re- 
lent and  proper  for  them  to  ask  for  but  that  of  the  opposing  partj  is  not 
explanation  l^fore  it  is  too  late  to  act  open  to  objection  on  the  ground  that 
on  it.  The  judge  may,  indeed,  give  it  it  corroborates  the  party's  evidence  in 
from  his  notes,  or,  preferring  a  direct  chief.  State  v,  Hartigan,  19  N.  H. 
appeal  to  the  witness' himself,  as  being  248;  Chadboum  v,  Franklin,  5  Gray 
the  best  able  to  repeat  and  explain  his  (Mass.)  314.  In  the  latter  case,  Shaw, 
words,  and  as  being  again  subjected  C.  }.,  said:  "The  first  exception  is 
to  the  ordeal  of  examination,  he  may,  founded  on  the  rule  that  each  party, 
in  his  discretion,  again  place  the  wit-  in  his  turn  to  offer  evidence,  shall  offer 
ness  before  the  jury.  When  explana-  the  whole  which  is  pertinent  and  which 
tions  are  thus  demanded  by  the  judge  he  means  to  offer  on  any  one  point  of  his 
or  jury  they  must  be  considered  as  case.  This  is  a  salutary  rule,  and  tends 
asked  for  the  maintenance  of  truth,  to  secure  regularity  and  fair  dealing 
and  in  execution  of  justice.  There  is  in  the  conduct  of  trials  by  giving  the 
no  apprehension  of  trick  or  imposi-  adverse  party  notice  of  the  strength  of 
tion  in  such  cases,  as  there  would  be  the  case  which  he  has  to  meet.  But 
were  the  same  privilege  in  the  party,  the  propriety  of  its  application  in  each 
If,  indeed,  the  inquiries  of  the  jury  particular  case  depends  so  much  upon 
sought  evidence  that  was  incompetent,  the  circumstances  of  each  case,  and  the 
or  to  put  the  case  made  by  the  parties  actual  state  of  the  proof  at  the  time  it 
upon  new  points,  the  court  would  un-  is  offered,  that  it  must  be  left  almost 
doubtedly  inform  the  jury  of  their  entirely  to  the  judge  conducting  the 
impropriety  and  interdict  them.  But  trial  to  say  whether  it  shall  be  permit- 
here  the  re-examination  was  solely  to  ted  at  that  stage.  It  sometimes  oc- 
satisfy  the  jury  of  the  testimony  al-  curs  that  the  evidence  on  re-examina- 
ready  given,  and  the  greater  detail  tion  would  have  been  pertinent  as 
made  necessary  only  to  produce  that  original  evidence,  in  part,  and  is  in 
satisfaction."  part  strictly  rebutting.    This  case  af- 

1.  Rex  V.  Stimpson,  2  C.  &  P.  4.15,  fords  an  instance.     The  controverted 

13  E.  C.  L.  197 ;  Knapp  v.  Haskall,  4  fact  in  this  case  was  whether  the  de- 

C.-&  P.  590,  19  E.  C.  L.  539;  Rees  v,  fendant  with  his  carriage,  at  the  time 

Smith,  2  Stark.  31,  3  E.  C.  L.  304;  of  the  collision,  kept  to  the  right  side  of 

Rowe  V.  Brenton,  3  M.  &  R.  143;  Gil-  the  road.     It  was  important,  if  not  es- 

pins  V.  Consequa,  3  Wash.  (U.  S.)  184;  sential  to  the  plaintiff's  case,  to  prove 

Macullar  v.  Wall,  6  Gray  (Mass.)  507;  that  the  defendant  did  not  so  keep  to 

Gushing  v,  Billings,  2  Uush.  (Mass.)  the  right  of  the  middle  line  of  the  trav- 

158;  Walker  v.  Walker,  14  Ga.  250;  eled  road,  and  the  plaintiff  had  given 

Hathaway  v,  Hemingway,  20  Conn,  evidence  to  that  effect.     Then  the  two 

191 ;  Marshall  v,  Davies,  78  N.  Y.  418;  witnesses  were  called  by  the  defendant, 

Pierce  v.  Wood,  23  N.  H.  519;  Bray-  who  testified  strongly  to  the  contrary, 

don  V.  Goulman,  i  T.  B.  Mon.  (Ky.)  and  stated  a  variety  of  circumstances 

115;  Babcock  t'.  Babcock,  46  Mo.  243:  in  corroboration.     Then  the  plaintiff 

Stetson  T'.  Godfrey,  20  N.  H.  230.  called  the  witnesses  who  were  objected 

Anything  may  be  given  in  reply  to  on  the  ground  that  they  should 
which  is  a  strict  answer  to  the  evidence  have  been  examined  in  chief ;  their 
of  the  defendant.  Thus,  in  trespass  to  evidence  tended  to  show  that  neither 
try  title,  where  the  defendant  has  shown  DivoU  nor  Folsom  was  at  the  place  at 
an  elder  grant,  the  plaintiff  may  rebut  the  time  or  under  the  circumstances 
it  by  proving  an  adverse  possession,  stated  by  them.  This  tended  to  con- 
Scott  V,  Woodward,  2  McCord  (S.  tradict  them  in  a  material  point;  to 
^ar.)  i6f .  show  that  they  could  not  know  what 
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TMtttt<my  ift  luimtul. — In  itrict  practice,  the  testimony  in  reply 
should  be  confined  to  a  rebuttal  of  the  evidence  introduced  by 
the  opposing  party,  and  should  contain  nothing  which  might 
properly  have  been  introduced  as  proof  in  chief.  The  court  may, 
however,  in  its  discretion,  relax  the  rule  when  justice  requires  that 
it  should  be  done,  and  the  action  of  the  court  in  that  regard  is  not 
assignable  as  error.  ^ 

Antidpatiiig  D«foiiM. — The  plaintiff  may  rest  after  making  a 
prima  facie  case,  and  withhold  his  rebutting  evidence  until  after 
the  defendant  has  examined  his  witnesses.  He  is  not  bound  to 
anticipate  the  defense ;  ^  but  where  it  clearly  appears  from  the 

thej  had  testified  the/  did  know.    In  Miuourl,  -^rDozler  ff.  }ernun,  30 

this  respect,  it  was  strictly  competent  Mo.  ai6;  Rucker  v,  £ddings,  7  Mo. 

in  rebuttal,  but  would  have  been  im>  X15. 

pertinent  in  the   plaintiff's  evidence  Nebraika.^^^oodjsaxi  v,  Kennedy, 

in   chief.     They  testified   to  varioui  10  Neb.  vjo, 

other  facts;  for  instance,  the  actual  Ne'w  rViri.-^Hastings   v*   Palmer, 

distance  of  the  plaintiff's  chaise  from  Jo  Wend.  (N.  Y.)  235 ;  Ford  v,  Niles, 

the  right-hand  sidewalk,  which,  whilst  i   Hill  (N.  Y.)  ^foo;  Agate  v,  Morris 

it  directly  contradicted  the  defendant's  son,  84  N.  Y.  672* 

witnesses,  did  also  bear  upon  the  gen^  OAi^.-^raham  v.  Davis,  4  Ohio  St 

eral  question  whetlier  each  kept  to  his  363 ;  Webb  v*  State,  39  Ohio  St.  351. 

own  right,  or  which  violated  that  rule,  Pennsyivania.'^YoMng  v,  Edwards, 

and    therefore   might   have   been  re^  72  Pa.  St.  964;  Farmers'  Mut.  F.  Ins. 

ceived  with  the  plaintiff's  other  evl-  Co.  v*  Bair,  87  Pa«St.  124;  Vandike  ti« 

dence  in  chief.  But  as  it  might  not  have  Townsend,  6  W.  N«  C.  (Pa.)  55 ;  Gaines 

been  necessary  to  the  plaintiff's  orig«  v*  Com.,  50  Pa.   St.   319;   Finlay  Vt 

inal  case,  especially  if  the  witnesses  Stewart,  56  Pa.  St.  183. 

in  question  had  not  been  examined  by  South    C«ro//«a«-^  Clinton  v.   Mc- 

the  defendant,  and  it  was  peculiarly  Kencie,  5  Strobh.  (8.  Car.)36;  McCoy 

pertinent    in    rebuttnl,   it   was    quite  v.  Phillips,  4  Rich.  (8.  Car. )  463. 

within  the  discretion  of  the  judge  to  KirriMi'ii/.'-^^oss  v.  Turner,  21  Vt. 

admit  it«     Indeed,   the    cases  are  so  437. 

numerous  in  which  justice  requires  The  cases  cited  in  the  last  preceding 
that  proof  be  received  out  of  the  usual  note  are  also  in  point, 
and  regular  course,  that  it  is  necessary  In  Richardson  v.  Stewart,  4  Binn. 
that  the  mode  of  conducting  the  trial,  (Pa.)  200,  Tilghman,  C.  J«,  said :  *>  I 
and  the  cases  in  which  evidence  may  should  be  very  tender  in  rejecting  ma- 
be  received  out  of  what  is  regarded  aft  teriill  testimony  because  offered  at  the 
the  usual  and  regular  course,  should  be  last  hour,  unless  it  had  been  kept  back 
determined  by  the  judge  at  the  trial."  by  trick,  and  the  adverse  party  had 

1.  Kansas. '^KheinhMt  v*  State,  14  been  deceived  and  injured  by  it." 

Kan.  318;  Blake  v.  Powell,  26  Kan.  S.  Clayes  v,    Ferris,   10    Vt.    112; 

330.  Dodge  v»  Dunham,  41  Ind.  186;  Be- 

Matne.^^Dane  v*  Treat,  35  Me.  198.  dell  v,  Carll,  33  N.  Y.  581 ;   Bancroft 

Mary  land. ^I>9ii\ej  v.   Grimei,   27  v»  Sheehan,  21  Htin(N.Y.)  550;  Dean 

Md.  440.  V,  Corbett,  51  N.  Y.  Super,  dt.  103. 

Massachusetts, ^^Com.   v*  Moulton,  OttmolAtiTe  BvUMBOe.-^It   is   Within 

4  Gray    (Mass.)   40;    Morse  v,  Pot«  the  discretion  of  the  court  to  permit 

ter,  4  Gray   (Mass.)    293;    Com*    v.  the  plaintiff  to  produce    cumulative 

Shaw,  4  Cush.  (Mass.)  593 ;  Strong  v.  evidence  of  the  facts  upon  which  he 

Connell,    115    Mass.    57^;    Huntsman  relied   to  make  ottt  hin  prima /ach 

v»  Nichols,    X16  Mass.   521;   Day  v.  case.    Bryan  t;.  Walton,  20  Ga.  480: 

Moore,    13   Gray  (Mass.)  522;   Com.  Kohler  t;.  Wells,  26  Cal.  606;  Ytnkee 

v.  Dam,  107  Mass.  2to.  Jim's  Union  Water  Co.  v.  Crary,  2$ 

Af/cAf>n«.->Butterfield  v,  Gilchrist  Cal.  504;  Dftvidson  v,  Overhulser,  | 

(Mich.  1886),  5  West.  Rep.  744.  Greene  (Iowa)  196. 
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pleadings  what  the  defense  is  going  to  be»  he  may  attack  it  in 
advance  if  he  chooses  to  do  so.^  A  combination  of  two  methods 
is,  however,  objectionable,  and  indeed,  hazardous,  (or  If  the 
plaintiff,  anticipating  the  defense,  introduce  a  part  of  his  evidence 
to  disprove  it  before  he  rests,  he  will  have  no  ground  of  objection 
if  the  court  refuses  to  allow  him  to  introduce  further  evidence  on 
the  same  points  in  rebuttal.^ 

Briilnios  la  tnmkiitiftl. — The  case  at  first  made  out  by  the  plaintiff 
ahouid  apprise  the  defendant  of  the  ground  upon  which  the  cause 
of  action  is  finally  to  rest.  Accordingly,  if  the  plaintiff,  in  reply, 
puts  new  matter  in  evidence,  or  makes  a  new  case,  different  from 
that  at  first  made  out,  it  becomes  the  right  of  the  defendant  to 
call  witnesses  in  surrebiittal.^     And  it  is  within  the  discretion  of 

1.  Browne  v,  Murray,  R.  ft  M.  9541  touching  priyileged  communicationB, 

21  E.  C.  L.  431 ;  Holbrook  t'.  McBride,  He  was  not  bound  to  do  this ;  but,  in  the 

4  Graj  (Ma$s.)  818;  York  v.  Faase*  2  exercise  of  Y\\%  own  discretion,  he  saw 

Gray  (Mass.)  282;  Dimick  v.  Downs,  ^t  thus  far  to  anticipate  the  defense. 

Ss  III.  570;   Williams  v,  Pewitt,  12  Having  thus  opened  this  part  of  the. 

|nd.  309,    And  see  article  Oaoaa  of  case  and  introduced  as  much  evidence 

Proof,  respecting  it  as  he  deemed  expedient, 

Where  a  prisoner  avows,  on  the  trial,  he  could  not  afterwards  claim,  as  a 

his  intention    to  prove  a  certain  de-  matter  of  right,  to  accumulate  testis 

fense,  the  prosecution  may  l>e  allowed  monj  upon  the  same  point.    It  was 

to  rebut  it  in  anticipation*    Dunn  Vn  then  a  mere  matter  of  discretion  with 

People,  99  N.  Y.  533.  the  judge  who  presided  at  the  trial  to 

s.  Gilpins  V,  Conseqtia,  3  Wash.  (U,  admit  or  reject  the  evidence,  to  the 

S.)  184.  exercise  of  which  no  exception  can  be 

In  Browne  f .  Murray,  R.  A;  M.  254,  taken-" 

21  6.  C.  L.  43i,LfOrdTenterden  saidr  And,    again,   in  Holbrook   t>.  Mc- 

**  In  actions  of  this  nature  the  plaintiff  Bride,  4  Gray  (Mase.)  91S,  the  court 

mav,  if  he  thinks  fit,  content  himself  said :  '*  We  see  no  just  cause  of  ex- 

with  proof  of  the  libel  and  leave  it  to  ception  to  the  rejection  of  the  evidence 

the  defendant  to  make  out  his  justifica-  offered  by  the  plaintiff  in  reply,to  show 

tion,  and  then  the  plaintiff  may  in  reply  that  the  defendant  did  not  remove  the 

rebut  the  evidence  produced  by  the  fence  in  the  discharge  of  his  duty  as 

defendant.     But  if  the  plaintiff  in  the  surveyor,  but  from  malice  and  hostil-' 

outset  thinks  fit  to  call  any  evidence  to  ity  to  the  plaintiff.  The  plaintiff  knew 

repel  the  justification,  then  \  am  of  from  the  answer  what  was  to  be  the 

opinion  that  be  should  go  through  all  nature  of  the  defense,    He  chose  to 

the  evidence  he   proposes  to  give  for  attack  and,  if  he  could,  to  disprove  it, 

that  purpose,  and  that  he  shall  not  be  in  advance  of  any  evidence  offered  in 

permitted  to  give  further  evidence  in  relation  to  It  by  the  defendant,  and  he 

reply.    It  is  much  more  convenient  was  permitted  to  do  so  by  the  court. 

for  the  due  administration  of  justice  No  restraint  whatever  appears  to  have 

that  this  course  should  be  adopted,  been  put  upon  him  in  this  course  of 

otherwise  there  will  be  no  end  to  evi^  proceeding.  This  justly  precluded  him 

dence  pn  either  side,  as  the  defend-  from  the  right,  without  the  permission 

ant  would  be  entitled  to  call  witnesses  of  the  court,  of  introducing,  in  reply, 

to  answer  those  last  produced  by  the  and  at  the  close  of  the  trial,  merely  cu- 

plaintiff  to  rebut  the  justification.''  mulative  evidence  to  the  same  point." 

In  York  V,  Pease,  2  Gray  (Mass.)  8.  Browne  7;.  Murray,  R.  &  M.  254, 

|8?,  Bigelow,  J.,  said:  "The  plaintlffi  ?i  E-  C  h,  431;  Clayes  v.  Ferris,  10 

m  prqving  his  frima  facU  case,   of-  Vt.  112;  Kent  v.  Lincoln,  32  Vt.  591  j 

ffred  evidence  to  show  that  the  words  Walker  v.  Fields,  28  Ga*  ^Vl- 

•lleged  to   be   slanderous   were    not  In  Asay  v.  Hay,  89  Pa.  St.  77,  Trun- 

tpoken   und^r    circumstances    which  key,    }.,    said:    *' After    the    defense 

WOOld  bring    them  within    the    rule  closed,  the  plaintiff  caUed  Dr,  Thomas 
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the  court  to  permit  the  introduction  of  evidence  in  surrebuttal 
where  the  plaintiff,  in  reply,  has  not  transgressed  the  proper 
bounds  of  evidence  in  rebuttal,^  though  in  that  case  the  privilege 
cannot  be  claimed  as  a  matter  of  right.* 

Vn.  AV8WXS8  inisT  Be  Bbspovbiyb  to  dUBfiiovs. — It  is  a  well- 
settled  rule  that  the  answer  of  a  witness  should  be  directly 
responsive  to  the  question  put  to  him.'  If  he  volunteers  a  state- 
ment concerning  any  matter  not  inquired  of  in  the  question,  the 
judge  will  order  it  to  be  stricken  out  if  a  motion  to  that  effect  be 
seasonably  made.^ 

Haj,  who  testified  to  the  defendant's  Louisiana. — McLear  v,  Hunsicker, 

admissions  of  indebtedness  on  the  note  39  La.  Ann.  539^. 

in  suit.     That  this  testimony  was  per-  Maryland, — Lazard  v.  Merchants', 

tinent  and  material  is  conceded.     The  etc.,  Transp.  Co.,  78  Md.  i. 

defendant  offered  to  rebut  it  by  his  own  Michigan, — Angell  v,   Loomis,   97 

testimony,   which   was  denied.      We  Mich.  5. 

have  examined  the  bill  of  exceptions  New  Jersey. — Guild  v.  Aller,  17  N. 

and   fail  to  find   anything  to  justify  ].  L.  310. 

.overruling  the  offer.     At  an  earlier  New  Tork.  —  People  v,  Oettenger 

stage  in  the  trial,  it  certainly  was  not  (Supreme  Ct.),  39  N.  Y.  Supp.  927; 

competent  for  the  defendant  to  prove  Van  Doren  t'.   Jelliffe,  i  Misc.  Rep. 

that  he  had  not  made  those  admissions  (N.  Y.  C.  PI.)  354;   Bischoff  v.  New 

to  Dr.  Hay,  even  if  he  could  have  an-  York  El.  R.  Co.,  61  N.  Y.  Super.  Ct. 

ticipated  what  was  to  come;  and  the  3ii;    Griffith  v.  Utica,  etc.,   R.  Co. 

plaintiff  in  cross-examining  him  did  (Supreme  Ct.),  17  N.  Y.  Supp.  692; 

not    inquire    concerning  them.     The  Johnston  v,  Manhattan   R.  Co.   (Su- 

matter  proved  by  Dr.    Hay  was  not  preme  Ct.),  14  N.  Y.  Supp.  897;  Ryap 

only  new  when  presented,  but  could  v»  People,  79  N.  Y.  593. 

not,  in  the  first  instance,  have  been  Texas. — Galveston,  etc.,  R.  Co.  zk 

adduced  or  drawn  out  by  the  defend-  Wesch  (Tex.  Civ.  App.  1893),  21  S. 

ant.     Hence,  to  refuse  the  rebutting  W.  Rep.  63;  Houston,  etc.,  R.  Co.  v. 

evidence  was  to  allow  the  damaging  Patt:^n  (Tex.  1888),  9  S.  W.  Rep.  175; 

proof  of  the  defendant's  admissions  of  Shultz  v.  State,  5  Tex.  App.  390. 

indebtedness  to  the  plaintiff  to  go  to  Wisconsin. — Colclough  v.Niland,68 

the  jury  without  contradiction  or  ex-  Wis.  309. 

planation.     Had  it  been  competent  for  4.  Indiana. — Pence  v.  Waugh,  135 

the  defendant  to  prove  in  chief  what  Ind.  143. 

he  offered  in  rebuttal,  the  court  might  Iowa. — Murray  v.  Walker,  83  Iowa 

have  refused  a  re-examination  of  the  202;  Bell  v.  Chicago,  etc.,  R.  Co.,  74 

witness.     As   to  matters  that  require  Iowa  343;  State  i^.  Brown,  86  Iowa  121. 

explanation,  or  as  to  new  matter  in-  /Tajijaj.— Chicago,  etc.,  R.  Co.  v. 

troduced  by  the  opposing  interest,  a  Woodward,  47  Kan.  191. 

party  has  a  right,  in  rebuttal,  to  re-ex-  Michigan. — Williams  v.   Williams, 

amine  his  witnesses."  82   Mich.  449;  Angell  v.  Loomis,  97 

1.  Koenig  v.  Bauer,  57  Pa.  St.  168.  Mich.  5. 

2.  Thayer  v.  Davis,  38  Vt.  163.  New   Torh. — People  v,    Oettenger 

3.  Alabama, — Baldwin  i;.  Walker,  94  (Supreme  Ct.),  29  N.  Y.  Supp.  927; 
Ala.  514;  Smith  v.  Gaffard,  33  Ala.  Link  t^.  Sheldon  (Supreme  Ct.),  18  N. 
168.  Y.  Supp.   815;    Krey    v.    Schlussner 

<^eorgia. — Tift  v.  Jones,  77  Ga.  181 ;  (Supreme  Ct.),  16  N.  Y.  Supp.  695; 

Rome    R.   Co.    v,   Sullivan,   14    Ga.  People  v.  Wilkinson  (Supreme  Ct.), 

277.  14  N.  Y.  Supp.  827 ;  Harnickell  v.  Par- 

Indiana. — Pence  v.  Waugh,  135  Ind.  rot,  etc.,  Min.  Co.  (Supreme  Ct.),  5 

143.  N.  Y.  Supp.   112;   Hillesum  v.  New 

Iowa, — Horan  v,  Chicago,  etc.,  R.  York,  56  N.  Y.  Super.  Ct.  596;  Bar- 
Co.,  89  Iowa  328 ;   Story  v,  Chicago,  relle    v,    Pennsylvania   R.    Qo,   (Su- 
etc,  R.  Co.,  79  Iowa  402;   Irlbeck  v,  preme  Ct.),  4  N.  Y.  Supp.  127. 
Bierle,  84  lowli  47.  Virginia, — Brown  v,  Hall,85Va.i46 
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Tin.  EKFBXSHore  THE  Mexobt— 1.  In  General.— It  seems  that 
there  are  three  classes  of  cases  in  which  witnesses  may  be  allowed 
the  use  of  memoranda  to  refresh  their  memories :  First,  where  the 
witness,  by  reference  to  the  writing,  has  his  memory  so  revived 
that  he  can  testify  from  his  own  recollection  of  the  facts  inde- 
pendently of  the  memorandum ;  ^  second,  where  the  witness  no 
longer  has  any  independent  recollection  of  the  facts  sought  to  be 
proved,  but  states  upon  oath  that  he  correctly  reduced  them  to 
vrriting  at  a  time  when  he  had  a  perfect  recollection  of  them ;  * 
third,  where  the  witness  has  no  present  recollection  of  the  facts 
or  of  having  made  a  correct  written  memorial  of  them  at  the  time 
of  their  occurrence.  In  this  class  of  cases  the  writing  shown 
to  the  witness  must  be  such  as  to  enable  him  to  state  with 
certainty  that  it  would  not  have  been  made  had  not  the  facts  in 
question  been  true.^ 

Wliere  the  Aniww  Is  Paray  Bespon-  an  unaided  recollection.    Pearson  v, 

■hra,  and  partly  not  responsive,  coun-  Wiglitman,  z  Mill  (S.  Car.)  336;  Co- 

sel  should  point  out  the  objectionable  lumbia  v.  Harrison,  2  Mill  (S.  Car.) 

part  and  move  that  it  be  stricken  out.  213;  State  v.  Rawls,  2  Nott  &  M.  (S. 

A  motion  to  strike  out  the  whole  an-  Car.)  331 ;  Schettler  v.  Jones,  20  Wis. 

swer  wiU  be  overruled  unless  it  is  also  412. 

objectionable  on  some  other  ground.  Shear  v.  Van  Dyke,  10  Hun  (N.  Y.) 

Benjamin  v.  New  York  El.  R.   Co.  528,  was  decided  on  a  principle  analo- 

(Supreme  Ct.),  17  N.  Y.  Supp.  908;  gous  to  that  stated  in  the  text.    The 

People  V,  Munroe  (Cal.  1893),  33  ^^c*  question  in  issue  was  the  number  of 

Rep.   776;   Kennedy    v.   Upshaw,  66  loads  of  hay  delivered  at  a  particular 

Tex.  454.  time.     A  witness  stated   that  he  had 

1.  Stark.  £v.  (loth  Am.  ed.)  177 ;  2  forgotten  the    number,    but   that  he 

Phill.  £v.  916.  knew  at  the  time  and  had  then  told 

%.  Stark.  £v.  (zothAm.  ed.)   178;  2  the  plaintiff  the  correct  number.    The 

Phill.  Ev.  916;  Wernwag  v,  Chicago,  plaintiff  was  then  called  and  allowed 

etc.,  R.  Co.,  20  Mo.  App.  475 ;  Dugan  to  testify  to  the  number  as  reported  to 

V.  Mahoney,   11   Allen    (Mass.)  572;  him  by  the  witness. 

Lipscomb  v.  Lyon,  19  Neb.  511 ;  State  8.  Rex  v.  St.  Martin's,  2  Ad.  &  £1. 

V.  Rawls,  2  Nott  &  M.  (S.  Car.)  331 ;  3io,  29  £.  C.  L.  78. 

Russell  V,  Hudson  River  R.  Co.,  ij  Receipt     fbr    Money. — A     bankrupt 

N.  Y.  134;  Driggs  v.  Smith,  36  N.  Y.  called  to  prove  the  receipt  of  a  sum  of 

Super.  Ct.  283.  money  was  shown  an  acknowledgment 

Where  a  witness,  called  to  prove  the  of  the  receipt  signed  by  himself.    Upon 

testimony  of  a  deceased  witness  given  seeing  it  he  said  he  had  no  doubt  but 

at  a  former  trial,  stated  that  he  had  that  he  had  received  the  money,  though 

made  correct  minutes  of  the  testimony  he  had  no  recollection  of  the  fact.     It 

at  the  time,   but  that  he    could   not  was  held  that  this  was  sufficient  evi- 

swear  to  it  except  from  his  minutes,  it  dence  of  the  payment  of  the  money, 

was  held  that  such  evidence  was  ad-  Maugham  v,  Hubbard,  8  B.  &  C.  14, 

missible  to  prove  the  testimony  of  the  15  E.  C.  L.  147. 

deceased  witness.    Clark  i*.  Vorce,  15  Attesting  Witness. — Where  an  attest- 

Wend.  (N.  Y.)  193;  Rogers  v.  Burton,  ing  witness  to  a  deed  has  no  present 

Peck  (Tenn.)  108;  Solomon  R.  Co.  v.  recollection  of  seeing  it  signed,  it  is 

Jones,  34  Kan.  443.  sufficient  prima  facie  proof  if  he  says 

Where  a  witness  swears  positively,  that  he  is  sure  he  saw  it  signed,  as  he 

from  written  memoranda,  though  they  would  not  otherwise  have  placed  his 

do  not  recall  to  his  memory  a  recol-  signature  in  the  attestation.    Bailey, 

lection  of  the  facts,  his  testimony  is  }.,  in  Maugham  v,  Hubbard,  8  B.  & 

admissible,  and  such  testimony  is  bet-  C.  14,  15  E.  C.  L.  147;  Russell  v,  Cof- 

ter  evidence  than  an  adventurous  and  fin,  8  Pick.  (Mass. )  150 ;  Jackson  v. 
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iMiM  ftnr  Bvle. — It  IB  the  rule  that  witnesses  may  testify  only 
to  facts  within  their  knowledge.  But  the  frailty  of  the  human 
memory  often  renders  it  impossible  for  a  witness  to  tell  what  was 
once  well  known  to  him  without  some  stimulus  to  his  recoUec* 
tion.  It  is,  therefore,  always  permissible  for  a  witness  whose 
memory  is  at  fault  to  consult  suitable  papers  within  his  reach,  for 
the  purpose  of  refreshing  his  recollection. ^ 

Limitatioii  sad  AppUeation  tt  Biil«.^-But  where  the  witness  suggests 
no  want  of  memory,  and  his  answers  manifest  no  lack  of  ability  to 
answer  fully,  counsel  should  not  be  permitted  to  lead  him  by 
putting  a  paper  into  his  hand  under  the  pretext  of  refreshing  his 
memory,^  On  the  other  hand,  if  the  memory  of  the  witness  is 
obviously  in  need  of  assistance,  the  judge  may  compel  him  to 
inspect  a  paper  which  is  present  in  court,  if  the  paper  is  suitable 
for  the  purpose,  and  there  is  reason  to  believe  that  by  reading  it 

Christman,  4  Wend.  (N.  Y.)  98j;  Pig*  La.  Ann.  54;  Davidion  o.  Lallande, 

ott  V.  HoUoway,  i  Binn.  (Fa.)  436*  is  La.  Ann.  8;i6. 

If  he  knows  from  seeing  his  hand'  Maine, — State  v.  Lull,  37  Me.  946; 

writing  that  he  witnessed  the  execution  Welcome  v.  Batchelder,  93  Me.  85. 

of  the  instrupient,  he  may  30  testify,  Massackuset/s. '^--Odiome  v.  Bacon, 

although  the  sight  of  the  handwriting  6  Cush.  (Mass.)  185. 

does  not  bring  to  his  recollection  even  Afinnesota,- — ^Johnson    v.   Coles,   21 

the  fact  of  the  attestation.    Crittenden  Minn.  108. 

T/.  Rogers,  8  Gray  (Mass.)  453;  Dugan  Afississiffi.-^Cooper    v.   State,    59 

V.  Mahoney,  11  Allen  (Mass.)  574.  Miss.  367, 

]fewBpaper.'«-The  editor  of  a   news*  Nevada. -^^cCsiUBlaLnd  v.  Ralston, 

paper  swore  that  A  was  the  writer  of  12  Nev.  195. 

a  certain  article  which  had  appeared  J^ew  »r*.-r-Huff  v.  Bennett,  6  N. 

in  that  paper  many  years  before  and  Y.  337;  Howland  v.  Willetts,  5  Sandf. 

that     the    manuscript    was    lost.      A  (N.  Y.)2i9;  McCormickf.  Mulvihill, 

stated  that  he  had  been  in  the  habit  of  i  Hilt.  (N.  Y.)  131. 

writing  such  articles  for  the  said  news»  North     Carolina. — State    v.   Lyon, 

paper,  but  that  he  had  now  no  recol-  89   N.    Car.   5685  State  f.  Cheek,   13 

lection  of  having  written  the  article  in  Ired.   (N.  Car.)    114;  Neil  v.  Childs, 

question.      He   swore,   however,   that  10  Ired.  (N.  Car.)  195. 

all  the  statements  made  in  the  articles  Okio.-^Vie^id  v.  McGraw,  19  Ohio 

he  did  write  were  true.     It  was  held  St.  55. 

that  the  newspaper  might  be  put  Into  Rhode  Island. — State  v.  Colwell,  % 

his  hand  in  order  to  refresh  his  mem-  R.  I.  132. 

ory,  and  that  he  might  be  asked  whethr  South  Carolrna.^-^taie  v,  Cardova, 

er,  looking  at  the  article,  he  had  any  116.  Car.  195. 

doubt  but  that  the  facts  were  as  there-  Vermont.-r^iy owner    v,   Rowell,   24 

in  stated.     Topham  v.  M'Gregor,  i  C.  Vt.  343. 

8c  K.  320,  47  E.  C.  L.  330.  K/r^'ff/a.^— Harrison  v,  Middleton, 

1.   California. -^People  v.  Cotta,  49  11  Gratt.  (Va.)  527. 

Cal.  166.  B.  Haack  v.  Fearing,  5  Robt.  (N.  Y.) 

Connecticut.  -^  New  Haven   County  528. 

Bank  v.  Mitchell,  15  Conn.  206.  Leading  QoMltliiiu.-^To  place  a  paper 

Illinois.—r  Dunlap   v.   Berry,   5   III.  in  the  hands  of  the  witness  under  the 

327.  circumstances  stated  in  the  text  is  to 

/iii^iaffa.r**Prather  v.  Pritchard,  26  suggest  to  him  the  answers  that  are  de- 

Ind.  65.  sired,  and  is  open  to  the  strongest  ob- 

/ofi/a.— xRemsey  v,   Duke,    z   Morr.  jections   that   can    be   urged   against 

(Iowa)  385.  the    allowance   of  leading  questions. 

i^oifiifa«a.**-Chiapella  v.  Brown,  14  Young  v,   Catlett,   6  Duer   (N.   Y.) 

La.  Ann.  185;  Massey  v.  Hackett,  12  437. 
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his  mamoiy  may  be  so  rofreahed  as  to  enable  him  to  recollect 
dearly  the  facts  to  which  he  is  testifying.^ 

&  Tiqie  of  Mafcfag  XeinoraiLdimi.-^A  witness  may  refresh  his 
memory  by  reference  to  a  memorandum  prepared  at  the  time 
of  the  oecurreneep  therein  recited,  ot  soon  thereafter,  while  the 
facts  were  still  fresh  in  his  recollection.^ 

I.  8tote  V.  Staton,  114  N.  G^j.  813.  oloae  h|«  ey9«  spd  refuse  to  look  at 

Seqnlziog  WttaeBS  to  Look  at  Papers,  the  instrument,  might  not  be  required 

— In    Chapin    v,   Lapham,    20  Pick,  to  look  at  it.  and  thus  qualify  himself 

(Mass.)  472,  6haw,  C.  J.,  said;  '*The  to  say  whether  he  attested  \t  or  not." 

question,  then,  Is  whether  a  witness  S.  Arkan4{^,'r^yf oo^ruS  v.   State, 

who  has  the  means  of  aiding  his  mem*  61  Ark.  157. 

ory  by  a  recurrence  to  memoranda  or  Calif ornia,^^^9Mrxi  v.  Reay,  96CaL 

papers  in  his  power  can  lawfully  be  rer  462. 

quired  to  loolc  at  such  papers,  to  enable  Colorado. — Rohrig    v.  Pearson,  %% 

him  to  ascertain  a  fact  with  more  pre-  Colo.  lay ;  Lawson  v.  Glass,  6  Colo. 

eision,  to  verify  4  date,  or  to  give  more  134. 

exact  testimony    than    he    otherwise  Illinois,  -^  Brown      v.      Galesburg 

^uld  as   tp   times,    sums,    numbers,  Pressed  Brick,  etc,,  Co.,  152  111.  648; 

quantitiee,  and  the  like.     T^ere  may  Sanders  v.  Hutchinson,  aS  111.  App. 

be  cases  undoubtedly  in  which  it  would  633 ;  Kunder  v.  Smith,  45  111-  App.  368. 

be  a  great  hardship  upon  a  witness  to  /»</iaiifa.»-Joh|ison    v.  Culver,    116 

require  him  to  qualify  himself,  so  to  Ind.  278. 

speak,  to  testify  by  reference  to  papers  /awa.r—Riordon    v,    Guggerty,    7^ 

and  documents  in  his  power ;  4s  when  Iowa  688. 

it  would  subject  him  to  much  trouble  Aa»jaj.^^State  v,  Baldwin,  36  Kan. 

or  expense,  or  involve  any  breach  of  i;  McNeely   v.   Duff,    50   Kan.  4S8; 

conscience,   of  duty,   or  of  honorary  Sanders  v*  Wakefield,  41  Kan.  11. 

obligation,  or    unreasonably  disclose  Mas^ackusetU. — Morrison   v.    Cha- 

a  knowledge  of  his  own  affairs.     But  pin,  97  Mass.  72;  Com.  v,  Clancy,  i^ 

there    are    other   cases   in    which    it  Mass,  128. 

would   lead   to  fin  entire    perversion  Af/V^/^nff.^^  Johnston    v.    Farmers' 

and     frustration   of   the    purposes  of  Fire  Ins.  Co.  (Mich.  1895),  ^  ^*  ^* 

justice  if  a  witness  could  not  be  re-  Rep.  5. 

quired    to    refresh    his   memory  and  3//>j0«ri.«»Stavinow  v.  Home  Ins. 

prepare  himself  to  testify  by  an  exami-  Co.,  43  Mo.  App.  513. 

nation  of  papers  in  his  own  custody  or  Nehrasha.^f^Yi^iirTi^j  v,  Fhemanson 

power,  or  when  they  are  produced  at  (Neb.  1896),  66  N.  W.  Rep.  996;  At- 

the  trial.    As  where  a  mate  of  a  vessel,  chiaon,  etc.,  R.  Co.  v.  Lawler,  4oKeb. 

who  had  kept  his  cargo  book,  or  an  in-  356;  Lipscomb  v.  Lyon,  19  Neb.  511. 

spector  of  elections  his  tally  list,  or  a  ^eiv     Hampshire,  -^  Converse     v. 

elerk  in  a  warehouse  his  memorandum  Hobbs,  64  N<  H,  4a. 

of  the  receipt  and  delivery  of  goods ;  New  jffeifica.'^'Price  v,  Qarland,  5 

they  may  testify  with  great  accuracy  bjy  K.  Mex.  285. 

the  aid  of  their  memoranda,  but  very  New  Tork. — Dwight  v.  Cutting,  91 

imperfectly,   or  not  at  all,   without.  Hun  (N.  Y.)  38;  Feeter  v.  Heath,  11 

And  multitudes  of  similar  cases  might  Wend.  (N,  Y.)  485 ;  Wise  v.  Phcsnix 

be  suggested.     Suppose    these    wit-  P.  Ins.  Co,,  loi  N.  Y.  637 ;  People  v. 

nesscSyfrom  malice  or  caprice,  or,  still  Brown,  90  Hun  (N.  Y.)  509;  Plynn  v. 

worse,  from  a  desire  to  favor  tlie  ad-  Manhattan  R.  Co.,  i  Misc.  Rep,  (N. 

verse  party,  should  refuse  to  examine  Y.  C.  PI.)  188. 

their  inemoranda;   the  rights  of  life,  P^xmiy/oajv/n.-i^Mead  t/.  White  (Pa. 

liberty,  property,  or  reputation,  public  1B87),  8  Atl.  Rep.  913. 

and  political,  as  well  as  private,  civil,  Texas .t^Wkvqt  v .  Bowers  (Tex.  Civ. 

and  social  Tights,  might  be  affected  and  App.  1895),  33  S.  W.  Rep.  731 ;  Gulf, 

pat  in  jeopardy.  It  would  be  hardly  go-  etc.,  R.  Co.  v.  Propt  (Tex.  Civ.  App. 

ing  beyond  the  principle  contended  for  1896),  34  S.  W.  Rep.  167. 

to  say  that  an  attesting  witness  called  Vermont.^-r-^iWmm^  v.  Wager,  64 

to  prove  a  will  or  deed,  if  he  cliose  to  Vt.  326. 
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CiromnstaBMe  to  be  Cooiidered  in  Applying  Bnle. — No  inflexible  rule  can 
be  laid  down  as  to  the  time  within  which  the  memorandum  must 
have  been  made.  The  matter  is  necessarily  very  largely  within 
the  discretion  of  the  trial  court.  But  where  the  memorandum 
was  prepared  so  long  after  the  occurrences  in  question  as  to  raise 
a  presumption  that  the  witness  did  not  then  distinctly  remember 
the  facts,  he  should  not  be  permitted  to  use  it* 

3.  Xemoranda  Made  by  Other  Fenons.  —  It  is  not  necessary 

Wyoming, — Kahn  v.  Traders'  Ins.  *  presently  committed  to  writing,*  Lord 

Co.  (Wyoming   1893),   34  P*^.   Rep.  Holt  in  Sandwell  v.  Sandwell,  Comb. 

1059.  445 ;  *  while  the.occurrence8  mentioned 

United  States, — McClaskej  v.  Barr,  in   it  were   recent,  and   fresh  in  his 

45  Fed.  Rep.  151 ;  Kingory  v,  U.  S.,  recollection,'   Lord   EUenborough  in 

44  Fed.  Rep.  669.  Burrough  v,  Martin,  2  Campb.  112; 

England. — ^Smith  v.  Morgan,  3  M.  'written  contemporaneously  with  the 

&  Rob.  257;    Burrough  v,  Martin,  2  transaction,'   Chief  Justice  Tindal  in 

Campb.  112;   Tanner  v.  Taylor,  cited  Steinkeller  v.  Newton,  9  C.  &  P.  313, 

in  Doe  v.  Perkins,  3  T.  R.  754;  Sand-  38E.C.  L.  129;  or  'contemporaneously 

well  V.  Sandwell,  Comb.  445 ;    Ram-  or  nearly  so  with  the  facts  deposed  to,' 

bert  V,  Cohen,  4  Esp.  213;    Henry  v.  Chief  Justice  Wilde  (afterwards  Lord 

Lee,  2  Chit.  Rep.  124,  18  E.C.L.  273;  Chancellor     Truro)    in   Whitfield    v. 

Jones  V.  Stroud,  2  C.  &  P.  196,  12  E.  Aland,  2  C.  &  K.  1015,  61  E.  C.  L.  1015. 

C.  L.  86;  Rex  v.  Hedges,  28  How.  St.  See  also  Burton  v,  Plummcr,  2  Ad.  6L 

Tr.  1367 ;    Kingston's  Case,  20  How.  El.  341,  29  E.  C.  L.  113, 4  N.  &  M.  315 ; 

St.  Tr.  355;    Wood  V.  Cooper,  i  C.  &  ♦  •  •  Wood    v.  Cooper,   i    C.   &    K. 

K.  645,  47  E.  C.  L.  645;    Burton  v,  645,  47  E.   C.   L.  645;    Morrison  v. 

Plummer,  2  Ad.  &  El.  34I129  E.  C.  L.  Chapin,  97  Mass.  77;   Spring  Garden 

113;  Doe  t;.  Perkins,  3  T.  R.  749.  Mut.  Ins.  Co.  v,  Evans,   15  Md.  54. 

1.  Alabama, — Howell  v,  Carden,  99  The    reasons    for    limiting   the    time 

Ala.  100 ;  Calloway  v,  Varner,  77  Ala.  within  which  the  memorandum  must 

541 ;  Jaques  v.  Horton,  76  Ala.  238.  have  been  made  are,  to  say  the  least, 

Maryland.  —  Spring    Garden    Mut.  quite  as  strong  when  the  witness,  after 

Ins.  Co.  V.  Evans,  i5*Md.  54;   Swartz  reading  it,  has  no  recollection  of  the 

V,  Chickering,  58  Md.  290.  facts  stated  in  it,  but  testifies  to  the 

Nebraska.  —  Weston  v.    Brown,  30  truth  of  those    facts  only  because  of 

Neb.  609;  Schuyler  Nat.  Bank  v,  Bui-  his  confidence  that  he  must  have  known 

long,  24  Neb.  825.  them  to  be  true  when  he  signed   the 

New  Torh,  —  Kendall   v.   Stone,   2  memorandum."  CiViw^  Halsey  v.  Sin- 

Sandf.  (N.  Y.)  269.  sebaugh,    15   N.    Y.  ^5;    Marcly   -o. 

South    Carolina.-O'l^eBle  v.  Wal-  Shults,  29  N.  Y.  355;  State  v.  Rawls, 

ton,  I  Rich.  (S.  Car.)  234;  Ballard  v,  2  Nott  &  M.  (S.  Car.)  331;   O'Neale 

Ballard,  5  Rich.  (S.  Car.)  495.  v.  Walton,  i  Rich.  (S.  Car.)  234. 

Washington. — Bergman  v,  Shoudy,        In  Putnam  v.  U.  S.,  162  U.  S.  687, 

9  Wash.  331.  it  was  said  that  the  rule  allowing  a 

England. — Whitfield  v.  Aland,  2  C.  witness  to  refresh  his  recollection  by 

&  K.  1015,  61  E.  C.  L.  1015;  Steinkel-  writings  or  memoranda  was  limited  to 

ler  XK  Newton,  9  C.  &  P.  313,  38  E.  C.  matter  reduced  to  writing  contempo- 

L.  129;    Howard  v,  Canfield,  5  D.  P.  raneously  with  the  transaction  to  which 

C.  417;    Dupuy  V.  Truman,  2  Y ,  6l  it  related,  or  so  shortly  after  that  the 

Coll.  341.  facts  were  still  fresh  in  his  mind,  so 

In  Maxwell  v.  Wilkinson,  1 13  U.  S.  that  he  might  safely  be  allowed  to  re- 

658,  Gray,  J.,  said  :  *'  It  is  well  settled  cur  to  them  to  remove  any  subsequent 

that  memoranda  are  inadmissible  to  re-  weakening  of  memory.     In  applying 

fresh  the  memory  of  a  witness  unless  the  rule  it  was  held  that  statements 

reduced  to  writing  at  or  shortly  after  taken   down  as  testimony  before  the 

the  time  of  the  transaction,  and  while  grand  jury,  over  four  months  after  the 

it  must  have  been  fresh  in  his  memory,  occurrence,  could  not  be  used  for  that 

The  memorandum    must    have   been  purpose. 
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that  the  memorandum  should  have  been  made  by  the  witness 
himselfy  provided  that  after  inspecting  it  he  can  testify  from 
his  own  recollection,  or  remembers  having  seen  it  when  his 
memory  as  to  the  facts  was  still  fresh,  and  recollects  that  he  then 

knew  the  statements  therein  to  be  correct.^     But  if  he  cannot 

recollect  the  facts  independently  of  the  memorandum  and  is  not 

1.  A  rkansas, — ^Bowden  v,  Spellman,  use  of  the  log  book  during  his  examina- 
59  Ark.  351.  tion,  but  Lord  Ellenborough  said :  '*  If 
Connecticut.  —  Card    v.     Foot,    56  the  witness  looked  at  the  log  book  from 
Conn.  369.  time  to  time  while  the  occurrences 
Illinois. — Hajden  v,  Hoxie,  37  111.  mentioned  in  it  were  recent  and  fresh 
APP-  533*  ^^  ^^^  recollection,  it  is  as  good  as  if 
Maryland. — Martin  v.  Good,  14  Md.  he  had  written  the  whole  with  his  own 
398;    Billingslea    v.    Smith,  77    Md.  hand.  This  collation  gave  him  an  ample 
504.  opportunity  to  ascertain  the  correct- 
Massacbusetis. — Com.  v.  Ford,   130  ness  of  the  entries,  and  he  may  there- 
Mass.  64;  Coffin  V.  Vincent,  I3  Cush.  fore  refer  to  these,  on  the  same  prin- 
(Mass.)  98.  ciple  that   witnesses  are  allowed  to 
Michigan. — Hudnutt  v,  Comstock,  refresh  their  memory  bj  reading  let- 
50  Mich.  596;  Cameron  v,  Blackman,  ters  and  other  documents  which  they 
39  Mich.  108.  themselves  have  written." 

Nebraska. — Labaree  v.  Klosterman,  Coireotneei   of    Hemotaadiim   to   IM 

33  Neb,  150.  Shown. — ^Before  a  witness  can  be  per- 

Ne-w  York. — HuflF  v,  Bennett,  6  N.  mitted  to  refresh  his  memory  from  a 

Y.  337.  memorandum  made  by  another,  it  must 

Soutk  Carolina. — Berry  v.  Jourdan,  be  shown  that  such  memorandum  is 

II  Rich.  (S.  Car.)  67;  Heath  v.  South  correct.     Birmingham  v.  McPoland, 

Bound  R.  Co.  (S.  Car.  1896),  34  S.  E.  96  Ala.  363. 

Rep.  166;  State  v.  Collins,  15  S.  Car.  Not  WUtlng  Imt.  BocOUeotloii  that  Ib 

373.  Brldonce. — In  Culver  v.   Scott,    etc., 

Texas.  —  Crystal  Ice  Mfg.   Co.   v.  Lumber  Co.,  53  Minn.  360,  Mitchell, 

San  Antonio  Brewing  Assoc.,  8  Tex.  J.,  said:  '*It  is  not  necessary  that  the 

Civ.  App.  I.  writing  should  have  been  made  by  the 

Vermont. — Aldrlch  v.  Griffith,  66  witness  himself.     He  may  use  an  entry 

Vt.  390;  Davis  V.  Field,  56  Vt.  436.  made  by  any  one  if,  after  inspecting  it, 

Wisconsin. — Hill  v.  State,  17  Wis.  he  can  speak  of  the  facts  from  his  own 

675.  recollection.    It  is  not  the  writing,  but 

United  States.  —  Flint  v.  Kennedy  the  recollection  of  the  witness,  that  is 

33  Fed.  Rep.  830.  the  evidence  In  the  case,  and  it  is  not 

England. — Burton    v,  Plummer,   3  important  who  made  the  entry,  provid- 

Ad.  £  El.  341,  39  E.  C.  L.  113;  Jacob  ing  it  in  fact  revives  or  refreshes  the 

V.  Lindsay,   i-  East  460;  Howard   v.  memory." 

Canfield,  5  D.  P.  C.  avj\   Henry  v.  A  WltnoM  may  Refinr  to  His  Depositioii 

Lee,  2  Chit  Rep.  134,  is  £.  C.  L.  373;  taken  upon  a  former  occasion  for  the 

Kingston's  Case,  30  How.  St.  Tr.  619;  purpose    of    refreshing  his   memory. 

Lawesi'.  Reed,  2  Lewin  C.  C.  153.  Wood  v.  Cooper,  i  C.  &  K.  645,  47  E. 

In  Burroughs.  Martin,  3  Campb.  1 13,  C.  L.  645;  Smith  v.  Morgan,  3  M.  & 

which  was  an  action  on  a  charter  party,  Rob.  357 ;  Hull  v.  Alexander,  36  Iowa 

a  witness  was  called  to  give  an  account  569.    So,  also,  he  may  refer  to  notes  of 

of  a  voyage,  and  the  log  book  was  laid  his  testimony  taken  by  counsel  at  a 

before  him  for  the  purpose  of  refresh-  former  trial.    Lawes  v.  Reed,  2  Lewin 

ing  his  memory.    Being  asked  whether  C.  C.  153;  Reg.  v.  Phillpotts,  5  Cox 

he  hadwritten  it  himself,  he  said  that  he  C.  C.  363. 

had  not,  but  that  from  time  to  time  Where  a  Wltnew  Swears  that  He  Recol- 

he  had  examined  the  entries  in  it  while  leote  the  Facts,  it  makes  no  difference 

the  events  when  recorded  were  fresh  in  that  the  memorandum  he  uses  is  not 

his  recollection  and  that  he  always  from  his  own  entries.     Cameron  v, 

found  the  entries  correct    It  was  con-  Blackman,    39   Mich.    108;    Reg.    v* 

tended  that  the  vritness  could  make  no  Langton,  3  Q^  B.  Div.  396. 
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{ible  to  verify  it,  he  «heuld  not  be  permitted  to  use  it.    It  i»  M 

much  hearsay  to  t^attfy  to  what  another  person  has  written  a«  to 
testify  to  what  he  h^s  said.* 

4.  Use  of  Cepiw,-^Where  the  witness,  after  consulting  the 
memorandum,  remembers  the  facts  and  testiiiea  from  his  own 
recollection  of  the  same*  it  is  of  no  consequence  whether  the 

paper  used  is  the  original  memorandum  or  a  copy  thereof,^  pro- 
vided he  knows  that  the  facts  stated  in  the  original  are  true,  and 
that  the  paper  used  Is  a  true  copy  of  the  origin?Ll.'     There  are 

I.  Eder  v*   Reilljr,  43    Minn,  4571  K/r^'ni^.^-Haryi^n  v,  Middletoiit 

PQUglfts  V.   Ldghton,   57   Minq.  3j;  11  Gratt.  (Va.)  527. 

Green  v.  Caulk,  16  Md.  556;  ChaoiT  If^i^constif. — Folsom  v.  Apple  River 

bprlftin  v»  Sands,  9J  Me.  4gfi;  Morris  Lpg-Driving  Co,,  41  Wis.  6o3, 

t;.  Laphman*  68  Calf  ¥09;  Fiit^  V,  Bur*  United    States. — New    York,    etc,| 

riss,  41  S.  Car.  ^49;  Brotton  v,  Lai)«  Mi"*  Syndicate  ft  Co.  v,  Fniaer,  lya 

gert,  I  W^ah.  3?7 ;  Steele  T;,Wi8ner,  141  U,  S.  on. 

pa.  St.  63  J  Tingley  v,  Fairhaven  Land  "  There  surely  can  be  no  doiibt  tha| 

Co.,  9  Wash.  34;  Qrr  Vt  Farmers'  AU  a  witness  may  refresh  his  njemory  by  a 

Uance  Warehouse,  etc.,  Cq.  (Gat  |895)»  memoranduni  t^ken  from  hi)  books,  if, 

23  S.  E.  Rep.  937.     Compare  Burling-  after  so  refreshing  it,  he  can  and  doei 

tQn,^tc.,  R,  Co,  Vf  Wallace,  38  Neb.  179.  testify  to  the  facts  from  his  own  rwol- 

9.  j\hbamq, —  Hawes    v.   State,    88  lection."     Bleckley,  C.  J.,  in  Finch  ©, 

Ala.  37;  Birmingham  7;.  Mc Poland,  96  Barclay,  87  Ga.  393.    See  also  Hous- 

AUr  303;  Stondenmir^  ^1  Harper,  81  ton,  etc.,  R.  Co.  v.  Burke,  55  Tex.  34?. 

Ala.  342;  Jaques  t/,  Horton,  76  Alat  Hawspaper  4rt4«l§. —^  A  witness  may 

338.  refresh  his  memory  by  reference  to  % 

California.  —  People     v.     Munroe  printed  copy  of  an  article  he  has  writr 

(Cal.  1893),  33  Pac.  Rep.  776.  ten  for  a  newspaper  if  he  is  able  tosaj 

Color i^da. — Lawson  v.  Glass,  6  Colo,  that  the  paper  contains  a  true  copy  of 

134.  the  original  manuscript    Topham  v. 

Connecticut. — ^^rie  Preserving    Co.  McGregor,  1  C.  &  K,  330,  47  F-  C,  L- 

V.  Miller^  53  Conn.  444.  320;  Hawes  v.  State,  88  Ala.  67;  Clif^ 

Georgta,-^Y\x\^  V.  BarcJayi  87  Ga.  lord  Vx  Drake,  no  HI.   135;  (Joni.  f. 

393.  Ford,  130  Mass.  64. 

/llineis.— Bonnet  v.  Glattfeldt,  120  A  PrtoteiJ  gofy  pf  ^  PurYOnpr'l  H«|lort 

111.  166;  Clifford  V.  Drake,  i|0  III.  135.  made  up  from  his  original  notes  may 

Maryland. — BuUock  v.  Hunter,  44  be  used  by  him  for  the  purpose  of  re- 

Md-  416.  freshing    his    memory,    provided    ho 

Missouri. — Wernwag    v,   Chicago,  knows  it  to  be  a  pprrect  transcript. 

etC-»  R.  Co.,  3o  Mq.  App.  473.  Home  v,  Mackenzie,  6  CI,  ^  F.  638. 

Nebraska. — Anderson  v.  Imhoif,  34  A  KeppFter  pf  a  Qoam^erdal  4Wiqr 

Neb.  335 ;    Clough  v.  State,  7  Neb.  may  use  a  copy  of  his  report  to  retresli 

330.  his  memory.     Cajdwell  v.  9owen,  8q 

New  Hampshire. — George  v^  Joy,  Mich.  383;  Hinchman  v.  Weeks,  8| 

19  N.  H.  544.  Mich.  549. 

New  TQrh--^'Vl2LVc\y  v.  Shults,    39  9,  Stowdenmire  v.  Harper,  81  Ala. 

N.  Y.  346;    Robertson  v,  Lynch,  18  34?;  Jaques  v,  Horton,  7i5  Ala.  ^385 

Johns.  |^I,    Y.)45i;     McCormick    v.  Birmingham  v.    McPoland,   96  Ala; 

Pennsylvania  Cent.  R.  Co.,  49  N.  Y.  363;  Calloway  v,  Varner,  77  Ala- 541; 

315;  Adams  v.  People,  3  Hun  (N.  Y.)  AA-len  v.  Hickman,  63  Ala.  494;  Peo* 

654;  Howland  v.   Willetts,  5  Sandf.  plev.MnnroeCCal.  |893),33Pac.  Rep, 

(N.   Y.)   319;    Wilde  V.   Hexter,  59  776;  Waco  Ice,  etc.,  Co.  xk  Wiggina 

Barb.  (N.  Y.)  448;  Filkins  v.  Baker,  (Tex.  Ciy.  App.  1895). 3?  S.  W.Rep.  58, 

6  Lans.  (N.  Y.)  518.  And  upon  hoth  points  he  must  bo 

Pennsylvania,  r—  Wagonseller       v,  clear  and  explicit  in  his  testimony  be-* 

Brown,  7  Pa.  Co.  Ct.  Rep.  663.  fore  he  can  be  allowed  to  refresh  hi» 

South  Carolina, — Berry  v.  Jourdan,  memory  from   the    copy.     Chicago. 

II  Rich.  (S.  Car,)  fyj,  etc.,  R.  Cp.  v,  Adler,  56  111,  344. 
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cases  in  which  it  has  been  held  that  a  copy  cannot  be  used  fof 
this  purpose,  unless  the  absence  of  the  original  is  satisfactorily 
accounted  for;^   but  it  is  the  better  opinion  that  the  witness 

may,  in  such  cases,  use  a  verified  copy  without  being  required  to 
produce  the  original  memorandum,  or  to  account  for  its  absence.^ 

li  Jones  V.  Tones,  94  K.  Car.  114;  make  copi6«  of  such  entries  to  use 
Bjrnes  v.  Pacific  Ezgress  Co.  (Tex.  upon  the  witness  stand*     The  entries 
App.  1890),  15  S.  W.  Rep.  46.  or  memoranda  are   not   evidence    in 
These  cases  follow  a  dictum  oi  Mr.  themselves.    They  do  •  not  go  before 
Justice  Patterson  In  Burton  v.  Plum-  the  Jury*    Their  office  is  solely  to  re- 
tner,  a  Ad.  &  £1*  3411  29  £.  C«  L.  1131  fresh  the  witness's  recollection  and  they 
which  is  cited  and  said  to  be  law  in  i  are  his  private  property  for  that  pur- 
Whart.  Ev.  (3d  ed.),  $521.     It  may  be  pose.     If  the  waybills  nere  had  been 
remarked  that  in  each  case  the  court  offered  in  evidence,  the  objection  that 
fiiiled  to  note  the  distinction  between  Copies  and  not  originals  were  intro*- 
caset  where  the  witness  relies  on  his  duced  would  have  been  pertinent,  but 
memory  after  consulting  the   paper,  that  objection  had   no  pertinency  to 
and  cas(*s  where  he  leans  on  his  mem-  the  case  as  it  stood." 
orandum,  being  unable  to  remember  In  Com.  v.  Ford,  I30  MaSS*  65,  En- 
the  facts  independently  of  it.     In  the  dicott,  J.,  said:  '*  The  ruling  in  this 
latter  class  of  cases,  as  we  shall  pres-  case,  whereby  the  witness  was    pre- 
ently  see,  it  is  proper  to  require  the  eluded  from   looking  at  the  printed 
production  of  the  original  memoran-  report  in  the  Boston  Herald  to  refresh 
dum.  his  memory,  seems  to  have  been  made 
8.  Doe  Vi  Perkins,  3  T.  R.  749;  Cal-*  on  the  ground  that  the  witness  could 
loway  V.  Vamer,  77  Ala.  543 ;  Bullock  not  be  allowed  to  refresh  his  memory 
V,  Hunter,  44  Md.  416 ;  Harrison  v*  from  a  printed  copy  of  his  own  written 
Middleton,  11  Gratt.  (Va.)  ^44.    CoM"  report.     We  are  of  opinion  that  this 
fari  Kensington  v,  Inglis,  8  East  273*  ruling  was  erroneous^  and  that  the  wit- 
The  cases  to  the  contrary  seem  to  ness  should  have  been  allowed)  for  the 
proceed  upon  the  mistaken  hypothesis  purpose  of  refreshing  his  memory,  to 
that  the  memorandum,  when  used,  be-  look  at  the  printed  report,  which   he 
comes  a  part  of  the  evidence  in  the  stated  as  of  his  own  knowledge  was 
case.    Where  a  witness  testifies  from  printed  substantially  as  made  by  him* 
his  own  recollection  of  the  facts,  after  It  was  not  contended  that  the  written 
refreshing  hip  memory  by  referring  to  or  printed  report,  or  any  portion  of  its 
a  paper  which  it  is  not  proposed  to  in-  contents,  could  be  put  in  evidence*    It 
troduce  in  evidence,  it  is  the  oral  tes*  was  clearly  incompetent  in  any  aspect 
timony  that  is  put  in  evidence  and  not  of  the  case  as  presented.     The  rule, 
the  contents  of  the  paper  as    such*  therefore,  that  to  prove  by  oral  testi- 
Thus,  in  Erie  Preserving  Co*  v.  Mil-  mony  the  contents  of  a  paper  relied 
ler,  53  Conn.  446,  the  court  said :  '*  It  on  as  evidence,  it  is  necessary  first  to 
is  a  well  settled  rule  that  a  witness  may  show  that  it  has  been  lost  or  destroyed, 
refer  to  memoranda  made  by  himself  or  or  tliat,  upon  diligent  search,  it  can- 
by  others  for  the  purpose  of  refreshing  not  be  found,  has  no  application  to  this 
his  memory,  but  it  must  be  for  the  sole  case." 

purpose  of  refreshing  his  memory,  not  In  Denver)  etc.,  R*  Co.  v.  Wilson,  4 

torUie  purpose  of  gaining  entirely  orig-  Colo.  App.  355,  the  court  said  :  **The 

isal  information  from  them.    Whether  amounts    earned     by    Moorehouse, 

the  witness  in  the  present  case  brought  Minckler,  and  Lambert,  three  of  the 

himaelf  within  that  rule,  it  is  not  nee-  assignors,  are  shown  by  the  testimony 

eseary  for  us  to  decide,  for  the  objec-  of  John  Kelker.     He  states  that  he  was 

tion  taken  was  solely  to  his  use  as  master  mechanic   of    the   defendant; 

memoranda  of  copies  of  the  waybills  that  he  kept  the  time  of  these  persons, 

and  not  the    originals.    This  was  a  as  also  of  dther  employees;  that  he 

matter  of  no  importance*     A  witness  had  a  book  in  which  he  kept  the  num- 

may  refresh  his  memory  as  to  dates  ber  of   days  each  man  worked   dur- 

before  leaving  home,  by  turning  to  en-  Ing  the  month,  and  knew  what  work 

lri«t  in  his  account  book|  and  may  each  had  done,  and  the  pay  he  was  to 
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But  if  the  opposite  party  calls  for  the  original,  and  the  witness 
fails  to  produce  it,  or  to  give  a  satisfactory  reason  for  not  doing  so, 
this  circumstance  may  be  considered  by  the  jury  in  weighing  his 
testimony.* 

Whni  Veoenary  to  ProdvM  OrigiuO. — In  cases  where  the  witness,  after 
refreshing  his  memory,  has  no  independent  recollection  of  the 
facts  to  which  he  is  called  to  testify,  but  relies  on  a  memorandum 
which  he  says  he  once  knew  to  be  correct,  the  original  writing 
must  be  produced  in  order  that  the  court  and  jury  may  judge  of 
the  reliability  of  the  evidence,  and  the  opposing  party  may  have 
an  opportunity  to  cross-examine  the  witness  upon  every  part  of  it.' 

5.  Bight  of  Party  to  Inspeot  the  Paper — Papen  Vot  la  Gonrt. — Wit- 
nesses frequently  refresh  their  memories  before  going  into 
court  by  referring  to  papers  in  their  possession  which  they  do  not 
take  with  them  to  the  trial ;  and  where  they  rely  on  their  recollec- 
tion of  the  facts,  it  is  not  essential  that  the  memoranda  be  pro- 
duced in  court.^ 

receive.  He  produced  in  court  a  tlon  for  goods  sold,  the  witness  Mrho 
memorandum  which  he  had  personally  proved  the  delivery  took  it  from  an 
taken  from  this  book,  and  in  his  testi-  account  which  he  had  in  his  hand, 
monj  referred  to  that  for  the  purpose  being  a  copy,  as  he  said,  of  the  day- 
of  fixing  the  amount  of  work  per-  book,  which  he  had  left  at  home.  And 
formed.  This  manner  of  testifying  is  it  being  objected  that  the  original 
objected  to.  Counsel  say  that  the  book  ought  to  have  been  produced,  Mr. 
itself  was  the  best  evidence;  that  its  Baron  Leggc  said  that  if  he  would 
production  might  have  been  compelled,  swear  positively  to  the  delivery  from 
and  that,  therefore,  the  memorandum  recollection,  and  the  fwper  was  only 
or  copy  was  incompetent.  If  the  copy  to  refresh  his  memory,  he  might  make 
had  been  offered  in  evidence,  there  use  of  it.  But  if  he  could  not,  from 
would  have  been  force  in  the  objec-  recollection,  swear  to  the  delivery  any 
tion,  but  it  is  manifest  that  it  was  used  further  than  as  finding  it  entered  in 
only  to  assist  the  memory  of  the  wit-  his  book,  then  the  original  should 
ness,  and  to  enable  him  to  state  facts  have  been  produced.  And  the  witness 
with  accuracy  concerning  which  he  had  saying  he  could  not  swear  from  recol- 
independent  knowledge.  That  being  lection,  the  plaintiff  was  nonsuited." 
the  sole  use  made  of  the  memorandum.  To  this  Lord  Kenyon  added  that  the 
it  was  competent  for  the  purpose,  and  rule  appeared  to  have  been  clearly  set- 
it  was  not  necessary  to  produce  the  tied,  and  that  every  day's  practice 
book  itself  in  court.     The  rule  requir-  agreed  with  it. 

ing  the  absence  of  an  original  writing  8.  Kensington  v.  Inglis,  8  East  273 ; 

to  be  accounted  for  before  its  contents  Hamilton  v.  Rice,  15  Tex.  382 ;  Wa- 

can     be    shown    has    no    application  bash,   etc.,  Canal  v,  Bledsoe,  5  Ind. 

here."  133. 

1.  Davie  v.  Jones,  68  Me.  393 ;  Chi-  In  State  v.  Cheek,  13  Ired.  (N.  Car. ) 
cago,  etc.,  R.  Co.  v,  Adler,  56  111.  344;  119,  Ruffin,  C.  J.,  said :  "  It  is  objected 
Calloway  v.  Varner,  77  Ala.  541.  that  McCulloch   ought  not    to  have 

2.  Doe  V.  Perkins,  3  T.  R.  749;  been  allowed  to  speak  of  anything  on 
Adae  v.  Zangs,  41  Iowa  536;  Wernwag  which  his  memory  had  been  refreshed 
V,  Chicago,  etc.,  R.  Co.,  20  Mo.  App.  by  looking  at  his  books  without  pro- 
475 ;  Watson  v.  Miller,  82  Tex.  285.  ducing  the  book  on  the  trial.    But  the 

In  the  case  of  Doe  v.  Perkins,  3  T.  rule  seems  to  be  otherwise.     As   the 

R.  754,  Mr.  Justice   BuUer  read   the  book  was  written  by  tfie  witness  him- 

following  manuscript  note  from  Tan-  self,  and  was  not  in  itself  evidence,  and 

ner  v,  Taylor,  cited  in  Doe  v,  Perkins,  the  witness  was  obliged,  after  seeing 

3  T.   R.  754,  decided  at  the  Hereford  it,  to  speak  from  his  remembrance  of 

Spring  Assises  in  1756:  **In  an  ac-  the  facts,  it  could  serve  no  purpose  to 
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Bst  if  th«  Papers  Arc  ia  Oevrt  and  the  witness  makes  use  of  them 
while  giving  his  testimony,  counsel  for  the  opposing  party  has  a 
right  to  inspect  them  for  the  purposes  of  the  cross-examination.^ 
And,  as  we  have  seen,  where  the  witness  does  not  rely  wholly  on 
his  memory,  but  rests  his  testimony  in  part  upon  the  certainty 
that  his  memorandum  is  correct,  he  must  produce  the  original 
paper  for  inspection  by  counsel  for  the  other  side.^ 

6.  Papen  Whioh  may  be  TTsed. — The  general  rule  is  that  a  wit- 
ness, for  the  purpose  of  refreshing  his  memory,  may  use  any 
memorandum  made  at  or  about  the  time  of  the  transaction  in 
regard  to  which  he  is  called  to  testify,  whether  it  was  made  by 
himself  or  another,  provided  he  testifies  from  his  own  recollection 
thus  refreshed.' 

compel  him  to  bring  his  book  to  court,  fact  which  had  faded  from  the  mem- 

At  most,  the  absence  of  it  could  only  orj  of  the  witness." 

affect  the  confidence  the  jurj  might  1.  Hardy's  Case,  24    How.  St.  Tr. 

yield  to  his  statement,  as  it  might  not  834;  Rex  v.  Ramsden,  3  C.  &  P.  603; 

be  as  great  as  if  the  refreshing  of  his  I3  E.  C.  L.  383;    Sinclair  v,  Steven- 

Qiemorj  accompanied  the  giving  of  his  son,  i  C.  &  P.  582,  11  £.  C.  L.  480; 

testimony.    It  could  not  take    away  Howard  t;.  Canfield,  5  D.  P.  C.  417; 

his  competency ,  nor  render  it  improper  Dupuy  v.  Truman,  2  Y.  &  Coll.  341; 

for  him  to  state  to  the  jury  that  he  had  Lord  v.  Colvin,  2  Drew.  205 ;  Com.  v, 

refreshed  his  memory  by  referring  to  Jeffs,  132  Mass.  6 ;  Chute  v.  State,  19 

his  original  entries,  though  not  men  Minn.  271 ;  Merrill  v.  Ithaca,  etc.,  R. 

present."  Co.,  16  Wend.  (N.  Y.)  600;  Tibbetts 

In  State  V.  Collins,  15  S.  Car.  379,  v,  Sternberg,  SS  Barb.  (N.  Y.)  202; 

the  court,  after  referring  to  authorities,  Kouba  t^.   Horacek  (Supreme  Ct.),  6 

said:  *' Applying  the  principles dedu-  N.  Y.  Supp.  250. 

cible  from  the  foregoing  authorities  to  Otber   Bntrlas   In    Same    Book. — But 

the  case  in  hand,  we  do  not  see  how  counsel  has  no  right  to  inspect  other 

the  first  and  second  grounds  of  appeal  private  entries  upon  different  matters, 

can  be  sustained.     It  appears  that  the  though  they  are  contained  in  the  same 

hospital  records  were  only  resorted  to  book  with  the  memorandum  made  use 

by  the  witnesses  for  the  purpose  of  re-  of  by  the  witness.     Com.  v.  Haley,  13 

freshing   their  memories  as    to  cer-  Allen  (Mass.)  587;    Hardy's  Case,  24 

uiin  details,  dates,  etc.,  and  there  was  How.  St.  Tr.  824. 

no  offer  or  attempt  to  use  these  rec-  2.  Beech  v.  Jones,  5  C.  B.  696, 57  £. 

ords  as  testimony,  and  there  was  no  C.  L.  696;  Hall  v.  Ray,  18  N.  H.  126. 

necessity  for  the  production  in  court  For  other  cases  in  point,  see  supra^ 

of  these  records.     Where  a  memoran-  VIII.  4l.  Use  of  Copies. 

dum,  or  other  writing,  is  referred  to  S.  Bigelow  v.  Hall,  91  N.  Y.  147. 

by  a  witness    simply  to  refresh  his  See    supra^    VIII.    3.    Memoranda 

memory,  and  it  is  not  proposed  to  use  Made  by  Other  Persons, 

such  memorandum  or  writing  as  tes-  Dtacram  of  Ballroail  CroBSiiig. — In  an 

timony,  but  to  rely  entirely  upon  the  action  against  a  railroad  company  for 

recollection    of    the    witness    as     re-  injuries  to  animals,  a  witness  may  use 

freshed  by  such  memorandum  or  writ-  a  diagram  of  the   crossing  at  which 

iog,  there  can  be  no  necessity  for  pro-  the  injury  occurred,  if  he  testifies  that 

ducing  the  same  in  court,  for  it  may  be,  the  diagram  is  correct.     Tankard  v, 

as  in  the  ca.se  of  State  v,  Cardoza,  11  Roanoke   R.,  etc.,  Co.,   117  N.  Car. 

S.  Car.  339,  that  the  writing  resorted  558. 

to  for  that  purpose  is  of  such  a  char-  List  of  ArtlddB  861d. — Where  a  wit- 

acter  as  to  be  altogether  unintelligible  ness  testifies  to  the  number  and  kind  of 

to  any  one  but  the  witness  himself;  articles  sold  by  him  to  the  assignors  of 

and  yet,  upon  the  principle  of  the  asso-  the  plaintiff,  he  may  refresh  his  mem- 

dation  of  ideas,  it  may  be  quite  sufH-  ory  from  a  list  made  by  him  from  recol- 

Cient  to  restore  th?  recollection  of  a  lection  a  short  time  before  the  trial. 
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Aodotiit  Booitt.-^Thu8,  he  mfty  use  for  this  purpose  k  book  of 
accounts)  though  it  has  not  been  bo  kept  as  to  be  admissible  in 
evidence.^ 

Mtnorsadtuit  of  Tmiaosy.— He  may  also  be  permitted  to  refer  to  a 
memorandum  of  his  own  testimony  on  a  former  examination.^ 

Johnston  v,    FafxA^ri'    F.    InS.    Co*  to  ptodUcie  the  books  On  trial  When 

(Mich.  1895),  ^  ^-  ^-  R®P<  5'  notified  does  ndt  take  awa/ this  right. 

1.  Ca///i>r«iVi.— treadwell  v.  Wells,  Faver  v.  Bowers  (Tex.  Civ.  App.  i895)t 

4  CaL  26b.  33  S.  W.  Rep.  131. 

Colorado.^UotriB    v.    Everl^^f    19  %,  tfoiet  of  fwtkm  TMMiliotQf.^BU- 

Colo.  529.  liDffslea  r.  State,  S5  Ala.  323 ;  Hsnrej 

Illinois. — Bonnet  v.  Glattfeldt*  120  v.  State,  40  Ind.  516;  State  v.  Cum- 

111.  166,  a  firmed  in  24  III.  App.  533;  mins,    76     Iowa     133;     Battishill    v. 

Lawrence  v.  Stiles,  16  111.  App.  489.  Humphreys,  64  Mien.  514;  fieaubieti 

Iowa. — White  V.  Tucker,  9  Iowa  100.  v,  Cicotte,  12   Mich.  459;   White  v. 

ICansds.^Mt^eely  -0.  Duff»  {o  Kafl.  State,    18  Tex.  App.   57 ;    Hiibbj  v, 

488.  StatC)  8  TeK.  App«  597 ;  Rcfg.  v,  PhiU- 

Louisiana ^ — Flowef  v.  Downs,  6  La.  potts,  5  Cox  Ci  C.  363  \  Lawet  if.  Reed, 

Ann.  539;  Davidson  v.  Lallatlde«  t2  a    Lewin    C*  C,    152;   Thdlnpson   v. 

La.   Ann.   826;    Masser    v,  Haekett,  State,   99  Ala.   173;    People   v,   Keil- 

12  La.  Ann.  54;  Chiapellat/.  Brownf  14  hedj  (Mich.  1895)1  ^  ^-  ^*  ^^P'  ¥'%* 

La.  Ann.  185.  Where  a  witness  for  the  prosecutioii 

Maryland. — Billingslea  V.  Smith)  77  testifies   reluctant!/,   the  prosecuting 

Md.  504.  attortiejr  majr  read  to  hifn  portions  en 

Missouri. ^^t.    Louis    Third    Nat.  his  testitnonjr  before  the  committing 

Bank  v.  Owen,  loi  Mo<  J58.  magistrate  for  the  purpose  of  refresh- 

Nebraskai  —  Murray    v.    Cunning-  ing  his  memory.    People  t^.  Kelly,  113 

ham,  10  Neb.  167.  N  .  Y.  647 ;  Butler  v.  Com.  (Ky.  i8S6)» 

Ne-a/  Hampskire.-^VfehBteTV.CXBxkj  2  S.  W.  Rep.  228. 

30  N.  H.  245;  Putnam  v.  Gbodall,  31  In  Brown  v.  State,  28  Oa.  199,  it  was 

N.  H.  419;  Converse  v.  Hobbs,  64  N.  held  that  a  witness  might  not  refresh 

H.  42.  his  memory  by  reference  to  his  testi- 

New  iljr*.'— Hartley  v,  Cstaract  mony  given  at  the  trial  of  an  accom- 
Steam  Engine  Co.  No.  2  (Supreme  plice  of  the  prisoner  then  on  trial. 
Ct.),  19  N.  Y.  Supp.  121)  Steubing  v,  De^stttoiis.-^Depositions  of  a  wit- 
New  York  El.  R.  Co*  (Supreme  Ct),  ness«  taken  upon  a  former  occasioflt 
19  N.  Y.  Supp.  313;  Sackett  t-.  Spen-  may  be  used  by  him  to  refresh  his 
cer,  29  Barb.  (N.  Y.)  180;  Raux  v.  memory*  Wood  v.  Cooper,  1  C.  & 
Brand,  90  N.  Y.  309;  Bigelowv.  Hall,  K.  6451  47  E.  C«  L.  645;  Smith  V. 
91  N.  Y.  145.  Morgan,  2  M.  &  Rob.  257;  George  v. 

North  Carolina.— -CowlcB  if.  Hayes,  Joy,  19  N.  H.  544)  Hull  v,  AleJtander, 

VI  N.  Car.  230.  06  Iowa  569;  Burney  v.  Ball,  24  Oa. 

Sonth  C<i^^/fW.'-^Columbia  *.  Har-  ^j« 

rison,  2  Tfeadw.  (S.  Car.)  215.  Telrliinaay  Hefiife  OMnd  J«ry.'<-Kotes 

T'^xa.*.— -International,  etc.,  R.  Co.  of    a  witness's  testimony  before  the 

v.   Blanton,    63    Tex,  109;   Miller  v,  grand  jury  may  be  used  to  refresh  his 

Jannett,  63  Tex.  82.  memory.    Thompson  v.  State,  99  Ala. 

Wisconsinr^Keed  v.  Jones,  i^  Wis.  173 ;  People  v.  Sherman,  133  N.  Y.  349; 

40;  Schcttler  w.   Jones,  20  Wis.  412.  State  v*  Miller,  53  loWa  154;  Sisk  ». 

United  5/ii/<?i.— 'Jones  v.    Johns,   s  State,  28  Tex.  App.  432. 

Cranch  (C.  C.)  426.  In  FenaiQntaiila,  however,  the  rule  is 

iSff^/aff</.— Reg.  t;«  Langton,  2  Q.  B.  that  where  the  witness  has   lost  his 

Div.  296.  memory  by  reason  of  old  age  or  ill 

Memoraada    Tftkiti    from     BoMti.—  health,  he  may  refresh  his  recollection 

A  witness  may  refresh   his  memory  by   reference   to   notes  of  his  former 

from  memoranda  taken  from  partner-  testimony,  or  such  former  testimony 

ship  books,  where  he  states  that  he  may  even  be  given  to  the  jury  by  ati- 

ftiade  the   entries   therein   and   knew  other    witness  who  heard   it,   though 

that  they  were  correct,  and  his  failure  the  witness  who  originally  testified  be 
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ItMograpMo  kbtM. — A  stehogripher  may  refresh  his  memory  by 
reference  to  his  shorthand  hot^s  of  testimony  given  at  a  trial 
which  he  reported.* 

KU  of  Pttrtionlan  «r  Letier. — And  a  party  may,  for  this  purpose, 
refer  to  his  bill  of  particulars  *  or  to  a  letter  concerning  matters 
to  which  he  is  testifying.* 

Mediae  ef  Meei. — ^A  schedule  of  market  prices  may  be  referred 
to  by  a  witness  who  knew  it  to  be  corr-6ct  when  it  was  made.* 

oheok  Book. — ^The  memoranda  iil  d  stub  check  book  may  be 
used  by  a  witness  to  refresh  his  memory  as  to  dates  and  pay- 
ments of  money.*» 

ttu  of  fitoeptioiis. — ^And  an  attorney  Who  once  tried  the  case 
may,  when  called  td  prove  the  testimony  of  a  deceased  iVitriess, 
refer  to  a  bill  of  exceptions  which  he  prepared  While  such  testi- 
mony Was  still  fresh  in  his  memory .• 

present  in  court.  Rothrock  v.  Galla-  be  dead.  This  rule  is  put  on  th^ 
her,  91  Pa.  St.  lia.  But  the  rule  ex-  ground  of  necessity,  for  the  parly  shall 
tends  no  farther.  Thus,  in  Velott  v,  not  lose  the  beileflt  of  evidence  hy  the 
Lewis,  102  Pa.  St.  333,  the  court  said:  act  of  God  if  it  can  be  supplied  by  a 
*•  Under  the  second  assignment  we  are  substitute,  authenticated  by  the  two 
aske<i  to  rfcverse  the  court  below  for  great  tests  of  truth,  an  oath  ^tld  A  cross- 
its  refusal  to  extend  the  doctrine  of  examination.  In  our  case  the  Witness 
Rothrock  z'.  Gal laher,  91  Pa.  St.  108,  is  living  and  present  in  court.  So  the 
to  the  case  of  a  witness  of  ordinary  analogy  does  not  apply." 
health  and  memory.  This  we  cannot  1.  ftteholraplilc  Notes. — People  v. 
do.  There  was  no  evidence  tending  to  Lem  You,  97  Cal.  ^24 ;  Watrous  v. 
show  that  the  witness,  Clayton  Smith,  Cutlninghatnj  71  Cal.  30;  Burbatik 
had,  in  the  interval  between  the  time  v.  Dentus,  loi  Cal.  90;  Ellis  v.  State, 
of  the  arbitration  and  trial  in  court,  by  25  Fla.  702 ;  Small  v.  Poffenbarger,  32 
old  agfe  or  otherwise,  lost  his  memory.  Neb.  234 ;  Pickard  v.  Bryant,  92  Mich. 
He  but  failed  to  recollect  what  he  had  430;  State  v.  Cai-doza,  ti  S.  Car.  195; 
previously  sworH  to,  but  if  this  were  Miller  v.  Preble,  142  Ind.  632 ;  State 
enough  to  admit  the  notes  of  a  former  v,  George,  60  Minn.  503. 
trial,  we  might  as  well  abandon  origi-  llt>tei  of  Tettimony  6f  Clerk. — A  cl^rk 
nal  testimony  altogether,  and  supply  it  of  court  who  took  down  the  testimony 
With  previous  notes  and  deposition^,  of  a  witness  oil  a  preliminary  examiila- 
It  would  certainly  be  an  excellent  way  tion  may  refresh  his  memory  from  his 
to  avoid  the  contradiction  of  a  doubt-  notes  tnetebf.  People  v.  Kennedy 
ful  witness,  for  he  could  always  be  (Mich.  i895),63N.W.  kep;  405. 
thus  led  to  the  exact  words  of  his  for-  a.  BiU  of  Particillftrft. — Avery  v, 
mer  evidence.  As  we  ai-e  not  yet  pre-  Knight,  99  Mich.  311 ;  Hudnett  v.  Com- 
pared for  an  advance  of  this  kind,  we  stock,  50  Mich.  596;  Cool  v.  Snover, 
must  accept  the  ruling  of  the  court  be-  38  Mich.  562 ;  Chicago,  etc..  Coal  Co. 
low  as  correct."  v,  Liddell,  69  111.  639. 

Honii  Oaroliiift. — ^The  same  rule  ob-  8.  Travelers  Ins.  Co.  v.  ^heppard^ 

tains    in    North    Carolina.    Thus,  in  85  Ga.  751. 

Howie  V,  Rea,   75   N.   Car.  326,  the  4.  Morris  v.  Columbian  Iron  Works, 

wittiesssaid  that  he  had  no  present  rec-  etc.,  Co.,  76  Md.  354. 

ollection  of  the  transaction,  and  could  0.  Riordaii  v.  Guggerty,    74  lo^'^a 

only  speak  at  the  trial  by  whAt  he  had  688;   St.   Louis  Third   Nat.   Bink  v. 

sworn  on  the  former  trial  of  the  ac-  Owen,  loi  Mo.  558. 

tioni  and  it  was  held  that  his  testimony  fiaiik  Book. — A  Witness  may  refresh 

was   inadmissible    and    was  properly  his  memory  as  to  deposits  atid  with- 

ruled  out  by  the  judge  below.     Pear-  drawslls  by  referring  to  his  barijc  book, 

■on,   C.  J.,   said:  "What   a    witness  McGowan  v.  McDonald,  tii  Cal.  5^. 

fWore  on  a  former  trial  may  be  proved  ft.  Solonion  R.  Co.  p.  Jdh^S,  34  Kah. 

tn  a  second  trial,  providedthe  witness  443. 
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7.  Admissibility  of  Memoranda  in  Bvidenoe — GmeraUy  inadmiiiiu*. 
— It  is  of  course  no  objection  to  a  paper,  of  itself  admissible, 
that  it  has  been  used  by  a  witness  to  refresh  his  memory.^ 
Neither  is  it  necessary  that  a  paper  used  to  refresh  the  memory 
be  admissible  as  independent  evidence  in  the  case.*  And  where 
a  witness  consults  a  paper  which  is  not  primarily  admissible,  and 
then  testifies  to  the  facts  from  his  own  recollection  thus  refreshed, 
the  memorandum  cannot  be  received  in  evidence  ;*  or,  as  the  rule 
is  sometimes  stated,  the  memorandum  cannot  be  put  in  evidence 
in  corroboration  of  the  recollection  of  the  witness.* 

Ho  Independent  Beoolleetion. — Where,  however,  the  witness,  after 
refreshing  his  memory,  has  no  independent  recollection  of  the 
facts,  but  swears  that  he  made  the  memorandum;  or  examined  it, 
when  the  facts  were  fresh  in  his  memory,  and  that  he  then  knew 
it  to  be  correct,  he  is  not  required  to  swear  to  the  facts  in  positive 
terms.  The  original  memorandum  *  may  be  received  in  evidence 
in  connection  with,  and  as  auxiliary  to,  his  oral  testimony,  though 
not  as  a  substitute  therefor.^     It  is  an  indispensable  prerequisite 

1.  Rajnor  v.  Norton,  31  Mich.  210.  6.  A  Copy  eannot  be  Becetred. — Wat- 

a.  Maugham  v,  Hubbard,  8  B.  &  C.  son  v.  Walker,  23  N.  H.  495;  Merrill 

14,  15  E.  C.  L.  147;  Lord  v.  Fresh-  v,  Ithaca,  etc.,  R.  Co.,  x6  Wend.  (N. 

field,  2  C.  &  P.  325,  12  E.  C.  L.  149;  Y.)  586;  Marclj  r.  Shults,  29  N.  Y. 

Henry  v.  Lee,  2  Chit.  Rep.  124,  18  E.  346;  Downs  v.  New   York  Cent.  R. 

C.  L.  273;    Kensington  v.   Inglis,   8  Co.,  47  N.  Y.  83;  Caldwell  v.  Bowen, 

East  273;  Rex  v.  St.  Martin's,  2  Ad.  80  Mich.  382. 

&  £1.  210,  29  E.   C.   L.  78;  Jacob  V.  6.  Alabama. — ^Acklen  v.  Hickman,  63 

Lindsay,  I  East  460 ;  Webster  V.  Clark,  Ala.    ±g±\    Mims    v.    Sturdevant,    36 

30  N.  H.  245.  Ala.   030;  Jaques  v.  Horton,  76  Ala. 

A  witness  may  refresh  his  memory  by  238. 

reference  to  a  book  of  accounts  kept  Michigan.  —  Mason   v,   Phelps,  48 

by  him,  even  though  the  book  was  so  Mich.  126. 

kept  as  not  to  be  admissible  in  evidence  New  Hampshire. — Haven  v.   Wen- 

itself.     White  v.  Tucker,  9  Iowa  100.  dell,  11  N.  H.  112;  Watson  v.  Walker, 

8.  Driggs  V.  Smith,  36  N.  Y.  Super.  23  N.  H.  495;  Webster  v.   Clark,  30 

Ct.  283;  Howard  v.  McDonough,  77  N.  H.  253;  Tuttle  v.  Robinson,  33  N.H. 

N.  Y.  592;  Meacham  V.  Pell,  51  Barb.  113;    Seavy   v.   Dearborn,   19    N.  H. 

(N.  Y.)  65;    Acklen  v.  Hickman,  63  351. 

Ala.  494;  Rutherford  t;.  Branch  Bank,  New    Torh.  —  Russell    v.    Hudson 

14  Ala.  92;  Kent  v.  Mason,  i  111.  App.  River  R.  Co.,  17  N.  Y.  134;  Halsey  t^. 

466;  Erie  Preserving  Co.  v.  Miller,  52  Sinsebaugh,  15  N.  Y.   485;   Brown  v. 

Conn.  446;  Baum  v.  Reay,  96  Cal.  462.  Jones,  46  Barb.  (N.  Y.)  400;  Driggs  v. 

4.  Alcock  V.    Royal   Exch.    Assur.  Smith,  36  N.  Y.  Super.  Ct.  283 ;  Guy 

Corp.,  13  Q^  B.  292,  66  E.  C.  L.  292 ;  v.  Mead,  22  N.  Y.  462 ;  Starin  v.  Kelly, 

Field  V.   Thompson,   119  Mass.    151;  88  N.  Y.  419;  Howard  v.  McDonough, 

Com.  V.  JeflPs,  132  Mass.  6;  Dugan  v.  77  N.  Y.  592;   Lewis  v.  Ingersoll,   i 

Mahoney,  11  Allen  (Mass.) 572 ;  Wight-  Keyes  (N.  Y.)  347 ;  Philbin  v,  Patrick, 

man  v,  Overhiser,  8  Daly  (  N.  Y.)  282.  6  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  284; 

But  in  Selover  v.  Rexford,  52  Pa.  St.  Townsend  Mfg.  Co.  v.  Foster,  51  Barb. 

308,  it  appeared  that  the  memorandum  (N.  Y.)  346,  aMrmedxn  41  N.  Y.  620; 

was  admitted  in  evidence  without  ob-  Merrill    v.  Ithaca,    etc.,    R.    Co.,  16 

jection,  and  the  court  refused   to  re-  Wend.  (N.  Y.)  595. 

verse  the  judgment  on  the  ground  that  Vermont, — Lapham  v.  Kelly,  35  Vt. 

the  trialiudge  instructed  the  jury  that  195;   Cross  i),   Bartholomew,  42    Vt. 

they  might  consider  it  as  corroborating  206;  Davis  v.  Field,  56  Vt.  426:  Wil- 

thc  witness.  liams  v.  Wager,  64  Vt.  336. 
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to  the  reception  of  such  a  memorandum  in  evidence  that  it  be 
made  to  appear  that  the  witness  is  unable,  with  the  aid  of  the 
paper,  to  testify  to  the  facts  from  his  present  recollection.' 

IX.  SxAMiHATiov  OF  AociTSED  IH  Cbdhval  Ca8E8 — 1.  Direct 
SxaminatioiL — When  a  defendant  in  a  criminal  case  takes  the  stand 
as  a  witness  in  his  own  behalf,  he  has  the  right  to  the  advan- 
tage of  being  interrogated  by  his  counsel,  as  in  the  case  of  other 
witnesses,*  and  the  same  rules  of  evidence  govern  his  examina- 
tion  in  chief  as  apply  to  the  examination  of  other  witnesses.* 

2.  CSross-ezamiQation — Constitatioiutl  PrlvUege. — In  view  of  the  con- 
stitutional privilege  that  no  person  shall  be  compelled  in  any 
criminal  case  to  give  evidence  against  himself,  the  question 
frequently  arises  as  to  what  is  the  constitutional  limit  of  the 
cross-examination  of  the  prisoner.* 

WalTer  of  Privilege. — It  may  be  stated  as  a  general  rule  that  when 
the  accused  takes  the  stand  in  his  own  behalf,  he  changes  his 
status  from  that  of  defendant  to  that  of  a  witness,  and  is  subject 
to  cross-examination  as  other  witnesses,  consequently  he  waives 
his  privilege  of  refusing  to  give  evidence  against  himself  concern- 
ing all  matters  touched  upon  in  his  direct  examination,  and  upon 
such  other  matters  as  are  so  related  to  his  direct  testimony  as  to 
bring  them  within  the  scope  of  proper  cross-examination.^ 

Hm  Extent,  however,  to  which   cross-examination  may  be  per- 


1.  RusseH  V.  Hudson  River  R.  Co.,  er  left  the  stand,  and  did  not  further 

17N.  Y.  140;  Halsej  v.  Sinsebaugh,  testifj.    Exception  was  taken,  and  this 

15  N.  Y.  485 ;  Driggs  v.  Smith,  36  N.  was  one  of  the  causes  stated  in  the  mo- 

Y.  Super.  Ct.  288;  Meacham  v.  Pell,  tioh  for  a  new  trial.    The  state  has  not 

51   Barb.    (N.    Y.)    65;   Thurman    v,  furnished  us  any  brief,  and  we  cannot 

Mosher,  i   Hun  (N.   Y.)  348;    Flood  imagine   on  what  ground  this  ruling 

V.  Mitchell,  68  N.  Y.  507.  was  made.     B7  the  statute,  the  defend- 

3.  lAtenogatloii  of  Defendant  tiy  Conn-  ant  is  allowed,  at  his  option,  to  testify  in 

■•1. — In  Clark  v.  State,  50  Ind.  514,  it  his  own  behalf.    Acts  1873,  p.  228.  We 

appeared  that  the  trial  court  denied  think  he  must  be  allowed  to  testifj  as 

the  prisoner  the  right  of  being  inter-  other  witnesses,  and  that  his  counsel 

rogated  bj  his  counsel.     The  court  should  be  allowed  to  interrogate  him 

said:    "On  the  trial  of  the  cause,  the  as  in  case  of  other  witnesses."     Citing 

defendant  went  upon  the  witness  stand  Fletcher  v.  State,  49  Ind.  124,  19  Am. 

to  tesCify  in  his  own  behalf,  and,  after  Rep.  673.     Compare  Com.  v.  Mullen, 

answe-ring  a  few  preliminary  questions  150  Mass.  394. 

asked  bj  his  counsel,  was  interrupted  3.  State  v,  Clinton,  67  Mo.  380,  29 
br  the  judge  and  instructed  to  give  a  Am.  Rep.  506;  Brandon  v.  People,  42 
gcnersl  statement  of  the  whole  affair,  N.  Y.  268;  Burdick  v.  People,  58 
the  jiadf^e  stating  that  he  would  not  Barb.  (N.  Y.)  51 ;  Fralich  v.  People, 
permi  t  the  witness  to  be  questioned  by  65  Barb.  (N.  Y.)  48 ;  State  v.  Kelly,  57 
his  attorneys.  The  counsel  for  the  Iowa  644;  People  v,  Sutherland  (Mich, 
prisoner  then  Inquired  of  the  court  if  1895),  62  N.  W.  Rep.  566. 
that  would  exclude  them  from  asking  4.  See  fifth  amendment  to  the  Con- 
such  questions  of  the  defendant  as  stitution  of  the  United  States ^  and 
might  be  necessary  to  bring  out  any  constitutions  of  the  several  states. 
important  points  which  he  might  omit  H.  Alabama.  —  Rains  v.  State,  88 
to  state.    To  which  the  court  replied  Ala.  91. 

that  he  could  not  permit  the  attorneys  Arkansas. — Baker  v.  State,  58  Ark. 

lor  the  defendant  to  ask  the  defendant  513. 

any  questioiis.   Thereupon  the  prison-  California,— YeopXc  v.  Biddleman, 
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mitted,  is  largely  within  the  discretion  of  the  trial  court)  d.nd 
appellate  courts  will  rarely  disturb  a  verdict  dn  this  ground  unless 
there  has  been  a  manifest  abuse  of  disCretioni^ 

Dilindsat*!  AMmmt  ki  Sii  iMlagi.— Where  the  ftcCUMd,  on  his  direct 
examination,  has  undertaken  to  give  a  full  account  of  his  doings 
during  a  certain  period  of  time,  he  may  be  cros&«xamined  as  to 
any  of  his  acts  done  within  such  peHod,  though  they  have  not 
been  inquired  of  on  the  direct  examination.  In  such  case  the 
true  scope  of  the  direct  examination,  within  the  meaning  of  thd 
rule,  is  the  prisoner's  whole  conduct  between  the  two  points  of 
time  designated,  so  far  as  it  is  pertinent  to  the  issue.^ 

104  Cal.  608;  People  v.  Garden,  103  v,  Cohn,  9  Nev.  179;  States.  Home» 

Cal.  568;   People  v.  Clark  (Cal.  1895),  9  Kdn.  419. 

39Pac.  Rep.  53;  People  i'.  Rozelle,  78        1.  IMactSHto  Of  OMtfl.~Ifi  PeOpI*  *»* 

Cal.  84;  People  V.  kussell,  46 Cal.  121;  Oyer  &  Terminer  Ct.,  83  Ni  Y.  460, 

People   V,   McGun^ll,    41   Cal.    431;  the  court  said :  **  Objection  is  made  to 

People  t;.  Reinhart,  ^9  Cal.  449;   Peo-  the  range  of  cross-examination  alio  wed 

pie  t;.  Dennis,  39  Cat.  634.  to  the  prosecUtlbn  its  it  respected  the 

/fidi(t»a.-^Boj\e  v*  State*  tog  Itid^  evidehce  of  both  SetfUon  and  Genet* 

469,  55  Am.  Rep*2i8;  Parker  v*  State  In  both  cas^s  it  wits  searchihg   and 

(Ind.    1894),    35    N.    E.    Rep.    H05;  sevefe,  and  extended  over  a  wide  area 

Thomas  v.  State,  tol  tHd.  419.  of  subjects  arid  circilttisf Prices,  Ahd  is 

/Oiva.—^tAt^  V.  FsLyy  43  Iowa  651.  cUilned  to  have  wUridered  tkr  away 

A"aii.T<ij.-i-Statet^.  Home,  9Kan.ii9^  from  the  precipe  issues  involved,  and 

Maine. — State    v,    Wentworth,    6^  to  have  seriously  and  unjustly  preju- 

Me.   234,  20  Am.   Rep.  688 ;  State  v.  diced  the  case  of  the  defendant.     Our 

Witham,  72  Me.  533.  control  over  such  an  alleged  error  is 

ATirA/^-efM.— People  Vi  HoWafd.   73  not  absolute.    As  A   geflefill  fUie  the 

Mich.    'io\     People    v.     SuthefUnd  riitlg^  and  extent  of  such  Sh  exanlinft- 

(Mich.  1885),  62  N.  W.  Itep.  566.  tion  is  within   the  discfc-etlon  of    the 

Missouri* — State  t;.  Clinton,  67  Mo.  trial  judgei  subject,  hoWevet-,  td   the 

38O1  29  Am.  Repi  jd6.  limitation  that  it  must  relate  to  mat- 

NeVddA. — State   v<    Cohn,  9  Nev.  lers  pertinent  to  the  issue,  or  to  spe- 

179;  State  V.  HafHngton,  12  Ke¥i  123;  cific  facts  whieh  tend  to  disct^dit  the 

State  V,  Huff,  tt  Nev.  17.  withesii  oi-  itnpeAch  hid  tnofal  char- 

Neiv    ror*.— People   v,    Webstcr»  actef.    People  a.  firown,  7i  N.    V* 

139  K.  Y.  73 1  People  v.  Cftftfej,  7a  K.  571,  s6  Am*  Rep.  183;  Rran  \h  Peo- 

Y.  394;  People  V,  Noelke,  94  N.  V*  ple^  79  N.  V.  594;  People  v,  Crftt)o,76 

l43»  46  Am.  Rep.  t2S;  Stovef  v.  Peo-  N.  Y.  390,  32  Am.  Rep.  302.     If  this 

pie,  56  N.  Y.315;  Pontius  V.  People*  limitation  is  not  disi'egatded,  w^  cdft 

8a  N.  Y.  339;  Brandon  t/.  People,  ^  only  interfere  wh^rethei-e  ha^been  an 

N.  Y.  a65  •,  Fralich  i).  People,  65  Bafo.  ttbule  of  discretion.    Gfeat  Westettt 

(N.  Y.)  48;  Connors  v.  People,  50  N.  Tufhpike  Co.  t;.  Loomiii,  3a  N.  Y.  t:»7, 

Y.  240;  Marx  v.  People,  63  Btttb.  (N.  88  Am.  Defc.  311 ;  La  Beau  v.  People,  34 

Y.)  618;  People  ff.  Stephenson,    91  N*  Y.  230;  People  v.  Casey,  72  N.  Y* 

Hun  (N.  Y.)  623.  393.    Qui-  only  inquil-y,  therefore,   in 

Nt>rth   Carolina. — State  v.    Allen,  the  |ireftent  Cftse,  is  whether  the  cross* 

t07  N.Car.  805;  State  t'.Pritchett,  lod  eJtaminafion«»    especiallr    of    Getiet^ 

N.  Car.  667.  W^nt  beyOnd  the  prescribed  limit,  or« 

■    South  Dakota. — State  v.  Phelpd  (S.  if  not,  wer«  pushed  so  far  as  to  amount 

Dak.  1894),  59  N.  W.  Rep.  471.  to  art  abuse  of  discretion.''    To   th* 

Texas.— <Zt^ii  v.  State  (Tet»  Grim,  same  effect  are  Hunoff  t^.  State,    37 

App.  1895),  51  S.  W.  Rep.  367.  Ohio  St.  178,  41  Am.  Rep.  496;  Wrofi 

^f^roM^fii.— Yanke    v.    State,    51  ti<  Stdte,  JO  Ohio  Stt  460;  People  v» 

Wis.  464.  Tice,  131  N.  Y.  651. 

MdOUngMiisiiaant.-^The  court  may       Si  In  People  v.  Ruiiell,  46  CaL  ts^i 

permit  the  defendant  to  be  recalled  the  COUrt  said  t  "  On  the  triiil  th0  d«^ 

lor  further  cross-exuminatiod.    State  fendant  testified  as  a  witnefti  on  bis 
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IMrtlvt  Vfi«ol|«i  un  MwX  ImnlMtloa.^— There  is  eminent  authority 
t§  th^  §ff€Ct  thftt  the  accused  may,  in  his  direct  examination,  stop 

it  4ny  point  ho  chQCA^s^  and  that  his  constitutional  privilege 
protects  him  from  cross-examination  on  any  point  not  touched 
upon  in  his  examination  in  chief.^     And  in  a  number  of  jurisdic- 

owB  hehalf,  and  on  his  examination  in  competent  to  inquire  of  the  witness 
chief  stated  that  he  left  the  saloon  concerning  any  matter  which  was  em- 
where  the  homicide  suhsequentlj  oc-  braced  in  his  examination  in  chief, 
curred  about  six  o'clock  in  the  even-  The  witness,  undertaking  in  his  own 
ing,  and  returned  about  nine  o'clock,  behalf  to  state  all  that  had  transpired 
when  the  killing  took  place.  He  also  within  two  given  points  of  time,  maj 
detailed  what  he  did  and  how  he  was  be  properly  asked  on  cross-examina- 
eccupted  during  the  interval  between  tion  if  he  has  omitted  anything  perti- 
tbe  time  when  he  left  and  when  he  re-  nent  to  the  case,  and  his  attention  may 
turned  to  the  saloon;  but  no  reference  be  directed  to  the  precise  point  of  in- 
was  made  to  the  time  or  manner  of  quiry  by  asking  him  if  some  specified 
pfocuring  the  pistol  with  which  the  thing  did  not  occur  during  the  in- 
liomioide  was  committed.  On  his  terval,  as,  for  instance,  whether  or 
Ofosa-examination  he  was  asked  where  not  he  had  procured  a  pistol."  Com- 
he  got  the  pistol,  and  the  question  was  ^are  People  v,  Gallagher,  looCal.  466. 
objected  to  aa  not  pertinent  to  any-  tul^laflt  Opened  by  Blreet  Ezamlnatleii. 
thing  brought  out  on  the  examination  — In  Boyle  v.  State,  105  Ind.  475,  55 
in  chief .  But  the  court  overruled  the  Am.  Rep.  318,  the  court  said:  **The 
objectioin,  and  the  witness  answered :  cross-examination  of  a  witness  must  be 
*  I  cannot  aay  where  i  did  get  it.'  This  confined  to  the  subject  opened  by  di- 
ruling  was  excepted  to,  and  is  assigned  rect  examination.  This  settled  rule 
as  error.  It  further  appears  that  in  does  not,  however,  restrict  the  cross- 
hls  argument  to  the  jury  the  district  examination  to  the  specific  facts  de- 
attorney  commented  on  the  fact  that  veloped  by  the  direct  examination,  but 
the  defendant  failed  to  remember  does  confine  it  to  the  subject  of  that 
wheie  he  got  the  pistol,  as  a  circum-  examination.  Where  a  subject  is 
stance  tending  to  impeach  bis  credi-  opened  by  the  direct  examination,  the 
tulity.  But  we  think  there  was  no  cross-examining  counsel  may  go  fully 
^rror  In  the  ruling  of  the  court.  The  into  the  details  of  the  subject,  and  is 
inquiry  made  in  the  first  instance  of  not  confined  to  the  particular  part  of 
the  prisoner,  as  to  where  he  got  the  it  embraced  within  the  questions  asked 
pistol,  may  well  be  considered  as  lim-  upon  the  direct  examination.  A  sub- 
Ited  to  something  occurring  between  ject  cannot  be  so  partitioned  by  a  di- 
the  time  of  his  departure  from  the  sa-  rect  examination  as  to  cut  down  the 
loon  and  his  subsequent  return  to  it  cross-examination  to  the  specific  mat- 
The  ground  upon  which  the  objection  ters  developed  by  the  questions  of  the 
was  overruled — that  the  matter  in-  counsel  who  conducts  the  examina- 
quired  of  was  part  of  the  re*  gesim-^  tion  in  chief,  for,  once  a  subject  is  en- 
was  in  effect  a  determination  by  the  tered  upon,  it  is  opened  to  a  full  and 
court  that  the  inquiry  was  to  be  con-  detailed  investigation  on  cross-exam i- 
fined  to  the  period  of  time  covered  by  nation.  Bessette  v.  State,  10 1  Ind.  85 ; 
the  evidence  in  ohief.  It  is  apparent  Wachstetter  v.  State,  99  Ind.  290,  50 
that  the  court  would  have  so  in-  Am.  Rep.  94;  Hyland  v,  Milner,  99 
stmcted  the  witness,  had  it  been  called  Ind.  308;  De  Haven  v,  De  Haven,  77 
upon  to  do  ao.  by  the  counsel  for  the  Ind.  2^6.  In  this  instance  the  accused, 
^fense.  The  subsequent  and  more  when  on  the  witness  stand,  had  given 
specif  questions  a<  to  how  the  pistol  an  account  of  his  movements  upon  a 
was  obtiilned,  each  refer  to  some  day  named,  and  u  was  proper  to  go 
place  which  the  witness  had  already,  fully  into  the  subject  upon  cross-exam- 
upon  his  examlQAtioB  la  chief,  repre-  ination,  and  the  state  was  not  confined 
sente4  that  he  yisited  between  the  to  the  particular  period  of  time  desig- 
time  of  his  fir-ft  struggle  with  the  nated  in  the  questions  asked  on  direct 
^lecoased  in  the  saloon  and  his  subse-  examination." 

qvent  return  to  the  same  place.    On  1.  Judge  Cooley  says :   **  If  he  does 

Ills  ovos«-ei4ininatioA  It  was  certainly  teatily,  he  is  at  liberty  to  stop  at  any 
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tions  it  has  been  provided  by  statute,  or  settled  by  judicial  deter- 
tnination,  that  the  cross-examination  of  the  accused  shall  be 
confined  to  the  matters  concerning  which  he  testified  in  his 
direct  examination.^ 

point  he  chooses,  and  it  must  be  left  to  maj  be  cross-examined  as  to  a  matter 
the  jury  to  give  a  statement,  which  he  not  referred  to  in  his  examination  in 
declinestomakeafuUone,  such  weight  chief,  if  such  cross-examination  re- 
as  under  the  circumstances  thej  think  lates  to  matters  of  no  importance,  and 
it  entitled  to;  otherwise  the  statute  which  could  not  affect  the  verdict, 
must  have  set  aside  and  overruled  the  such  error  affords  no  ground  for  re- 
constitutional  maxim  which  protects  versing  the  judgment.  Guided  bj 
an  accused  party  against  being  com-  these  rules,  we  have  reached  the  con- 
pelled  to  testify  against  himself,  and  elusion  that  they  have  not  been  vio- 
the  statutory  privilege  becomes  a  lated  in  the  cross-examination  of  the 
snare  and  a  danger.'*  Const.  Lim.  defendant,  inasmuch  as  he  had  either 
(6th  ed.)  384-386.  referred  to  the  matter  inquired  about 

This  rule  has  been  adopted  in  Ore-  in  his  examination  in  chief,  or  the  mat- 

g-OH.     See  State  v.  Lurch,   12  Oregon  ter  inquired  about  was  contradictory 

99;   State  V.  Bacon,  13   Oregon  143,  of  what  he  had  stated  in  his  examina- 

57  Am.  Rep.  8;  State  r;.  Gallo,  18  Ore-  tion  in  chief,  or  the  matter' inquired 

gon  425.     Compare  People  v,  Thomas,  about  was  trivial  and  unimportant  and 

9  Mich.  321 ;  Gale  v.  People,  26  Mich,  having  no  prejudicial  bearing  on  the 

157.  case.** 

1.  State  V,   McGraw,   74  Mo.  573;        Califoznla. — ^The     California     cases 

State  V.  Porter,  75  Mo.  171 ;  State  v,  heretofore  cited  give  the  common-law 

McLaughlin,   76    Mo.    320;  State    v.  rule  as  it  existed  in  that  state.    This 

Turner,  76  Mo.  351 ;  State  v.  Doug-  rule  has  been  somewhat  modified  by 

lass,  81  Mo.  231 ;  State  v.  Patterson,  section  1323  of  the  Penal  Code,  for  the 

88  Mo.  88,  57  Am.   Rep.  374;  State  v.  construction  of  which  see  People   r. 

Chamberlain,   89  Mo.    133 ;    State  v.  Johnson,  57  Cal.  571 ;  People  v.  Beck, 

Graves,  95  Mo.  516;  State  v.  Under-  58  Cal.  212;    People  v.   O'Brien,  66 

wood,    44    La.    Ann.    852;    State    v.  Cal.  602;  People  f.  Brown,  76  Cal. 

Baker,  43  La.  Ann.  1168.  573;    People  v.   Rozelle,  78  Cal.   84; 

Unimportant  Matter — HamileM  Bzror.  People  v.  Gallagher,   100    Cal.  475 ; 

— But  if  the  defendant  be  cross-exam-  People  v.  Mullings,  83  Cal.  138. 
ined    as    to   trivial  and   unimportant        In  People  v.  Crowley,  100  Cal.  481, 

matters  which  were  not  embraced  in  the  court  said :  **  The  proper  construc- 

his  direct  testimony,  it  is    harmless  tion  of  section  1323,  as  it  now  stands, 

error  and   affords   no  ground  for  re-  has   not   been    definitely    settled.     In 

versing  the  judgment.     State  v.  Beau-  People  v.  Rozelle,  78  Cal.  84,  there  is 

cleigh,  92  Mo.  490.  some  general  language  in  the  opinion 

In  State  v.  Brooks,  92  Mo.  581,  the  of  the  majority  of  the  court  to  the 
court  said:  "It  is  provided  by  statute  effect  that  the  same  rule  applies  to  a 
(Rev.  Stat.,  ^  1918),  when  a  defendant  in  defendant  as  to  other  witnesses,  but 
a  criminal  case  offers  himself  as  a  wit-  that  language  is  immediately  qualified 
ness,  that  *  he  shall  be  liable  to  cross-  in  the  next  sentence.  The  only  thing 
examination  as  to  any  matter  referred  decided  there  was  that  after  a  defend- 
to  in  his  examination  in  chief,  and  may  ant,  as  a  witness,  'had  denied  in  general 
be  contradicted  and  impeached  as  any  terms  that  he  aided,  abetted,  counseled, 
other  witness.'  In  the  case  of  State  t>.  or  encouraged  the  commission  of  the 
Palmer,  88  Mo.  568,  it  is  held  that,  offense  charged,'  he  might  be  asked  on 
while  a  defendant  can  only  be  cross-  cross-examination  if  he  had  written  a 
examined  as  to  the  matters  referred  to  certain  letter  showing  that  he  had  so 
in  his  examination  in  chief,  that  the  aided,  etc.  Of  the  cases  cited  in  the 
same  rules  and  tests,  with  that  excep-  opinion.  People  v,  McGungill,  41  Cal. 
tion,  applicable  to  the  contradiction  431;  People  v,  Dennis,  39  Cal.  654; 
and  impeachment  of  other  witnesses,  People  v.  Reinhart,  39  Cal.  449,  and 
also  apply  to  him,  and  in  the  case  of  People  v.  Russell,  46  Cal.  121,  were  all 
State  V,  Beaucleigh,  92  Mo.  490,  it  is  decided  before  section  1323  was  en- 
held    that    even  though  a  defendant  acted,  and  therefore  afford  no  aid  in 
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GoBflflfto  Wftim  oT  MTi]«g«. — In  some  jurisdictions  the  defendant's 
cross-examination  is  not  confined  to  matters  inquired  of  in  his 
direct  examination.  Where  this  rule  obtains  it  is  held  that  the 
defendant,  by  taking  the  witness  stand  and  testifying  in  his  own 
behalf,  completely  waives  his  constitutional  privilege  of  refusing 
to  give  evidence  against  himself,  and  that  he  may  be  cross- 
examined  concerning  any  matter  pertinent  to  the  issue  on  trial, 
regardless  of  the  extent  of  the  direct  examination.^ 

its  construction.    In  People  v.  Beck,  WasUngtoii. — In     Washington     the 

58  Cal.  312,  there  was  no  question  as  rule  is  otherwise.     State  v.  Duncan,  7 

to  the  cross-examination  of  a  defend-  Wash.  336,  Stiles,  J.,  dissenting; 

aot,  the  only  thing  there  decided  be-  1.   Com.  v,  Mullen,  97  Mass.  545; 

ing  that  he  could  be  impeached  as  a  Com.  v,  Lannan,  13  Allen  (Mass.)  563; 

witness  by  showing  his  bad  character  Com.  v,  Bonner,  97  Mass.  587;   Com. 

for  truth.     People  v.  Johnson,  57  Cal.  v,  Curtis,  97  Mass.  574;  Com.  v,  Mor- 

571,  which  will  be  noticed  hereafter,  is  gan,  107  Mass.  205;  Com.  v.  Tolliver, 

in  point  as  to  one  phase  of  the  question.  1 19  Mass.  315 ;  Com.  v,  Reynolds,  122 

We    have    been  referred  to  no  case  Mass.  454;  Com.  t;.  Smith  (Mass.  1895), 

decided  since  the  present  condition  of  40  N.  E.  Rep.  189;  McGarry  v.  People, 

the  statutory  law  on  the  subject  which  2  Lans.  (N.  Y.)  227 ;  State  v.  Witham, 

holds  that  the  cross-examination  of  a  72  Me.  533;   State  v,  Ober,  52  N.  H. 

defendant  may  be  as  wide  as  that  of  459,  13  Am.  Rep.  88. 

any    other    witness.     On    the    other  DUnoU. — In  Spies  v.  People,  122  111. 

hand,  in  People  v.  O'Brien,  66  Cal.  235,  the  court  said :  **  If  a  defendant 

603,  Morrison,  C.  }.,  delivering  the  offers  himself  as  a  witness  to  disprove 

opinion  of  the  court,   after  quoting  a  criminal  charge,   he  cannot  excuse 

section  1323  as  it  now  stands,  says  of  a  himself  from  answering  on  the  ground 

defendant  in  a  criminal  action   that  that,  by  so  doing,  he  may  criminate 

*when  he  is  called  on  his  own  behalf  and  himself." 

examined  respecting  a  particular  fact  Kalne. — In  State  v.  Wentworth,  65 
or  matter  in  the  case,  the  right  of  cross-  Me.  240,  20  Am.  Rep.  688,  the  court 
examination    is  confined   to  the  fact  said:  "  The  defendant  might  go  on  the 
or  matter  testified  to  on  the  examina-  stand  as  a  witness  or  not.     By  the  con- 
tion  in  chief,'   and   that  'such  is  the  stitution  he  could  not  'be  compelled  to 
express  language  of  the  statute.'    It  is  furnish  or  give  evidence  against  him- 
not  correct  to  say  that  section   1333  self.'  The  privilege  of  exemption  from 
merely  states  the  common-law  rule  as  criminative  interrogation  or  cross-in- 
to  the  crofls-exami nation  of  witnesses  terrogation   was  guaranteed   to  him. 
generally;   for   witnesses,  under    the  But  this  privilege  may  be  waived.     By 
general  rule,  can,  for  various  purposes.  Rev.  Stat.,  c.  134,  ^  19,  'in  all  criminal 
be  asked  concerning   matters    about  trials,  the  accused  shall,  at  his  own  re- 
which  they  had  not  hcen  examined  in  quest,  but  not  otherwise,  be  a  competent 
chief.    2  Phill.  Ev.,  p.  895  et  seq.    And  witness.'  The  defendant,  at  his  own  re- 
in People  V.  O'Brien,  96  Cal.  171,  the  quest,  became  a  competent  witness,  and 
court  say  that  'so  far  as  the  defendant  thereby  waived  his  constj^tutional  privi- 
19  concerned,  the  court  is  not  allowed  lege.    He  then  subjected  himself  to  the 
that  discretion  as  to  the  extent  of  the  peril  consequent  upon  a  cross-exami- 
scope  of  the  cross-examination  which  nation  as  to  all  matters  pertinent  to 
it  is  permitted  to  exercise  in  the  ex-  the  issue.    State  v.  Ober,  52  N.  H. 
imination  of  the  other  witnesses.' "  459,     3  Am.  Rep.  88;  Com.  v.  Bon- 
In  People  v,  Wong  Ah  Leong,  99  ner,  97  Mass.  587 ;  Com.  v,  Morgan, 
Cal.  440,  the  defendant  took  the  stand  107  Mass.  199;  Connors  v.  People,  50 
and  testified  as  to  what  happened  at  N.   Y.  240.     Claiming  to  be  a  witness 
tne  time  of  the  assault  for  which  he  in  his  own  behalf  'at  his  own  request,' 
^as  on  trial,  and  to  his  arrest  therefor,  he  cannot  have  the  privilege  of  self-ex- 
»t  was  held   that  he   should   not    be  onerative  testimony  without  incurring 
cjo«s-examined  as  to  what  occurred  the  dangers  incident  to  discreditive  or 
**ter  his  arrest.  criminative  cross-interrogation." 
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compelled,  upqn  (:ross-^^niinationi  tp  di^lpse  ^f^^defit^ 
munications  m^de  biy  him  to  his  poupse}.) 


|Ia^^iii[«ttt.— In  Co.m.  v.  Nichols* 
114  Mass.  387,  19  Am.  Rep.  346,  the 
court  said ;  '<  The  object  of  these  stat- 
utes is  qot  to  protept  or  assist  crimi- 
nals, but  to  promo^^  the  discovery  oi 
truth,  so  far  as  can  be  done  without 


Otti#r  Cringes. — 1^^  i^ccus^  shpul^ 
not  be  compelled,  on  cross-examina- 
tion, to  admit  that  he  has  comn^itted 
other  crimes.  3ajior  v.  Com*  (1(1- 
1S9S).  V^  S,  W.  Rep.  300. 

1.  Duttenhofer    v. '  State,   34  Ohio 


infringing  the  constitutional  rights  of  St.  94,  32  Am.  Rep.  362;  Alderman  v. 
^^  subjep^.  \i  the  ficcv^^  d^o^es  People,  4  M^ch.  414,  69  Am.  p^c. 
not  (Q  bje  a  Vj^ness,  he  ciinnQt  t>e  co^x-    321. 

pelled  tp  t^s^ixji  aqd  np  interence  prej-  panuiraiilcftiQiii  ^^twh  AftttcneF  anH 
t^clipi^l  io  hii^  is  to  b^  drawn  from  his    <^le]lt. — In  State  v.  White,  19  Kan.  446, 

27  Am.  Rep   137,  the coi^rt said:  **lne 


silence.  Cqn^.  v.  ^arlow,  iip  Mass. 
411.  But  if  he  puts  hiniself  on  the 
stand  fLs  a  witness  in  his  own  behalf, 
^nd  ^estifi^s  that  he  did  npt  commit 
t^e  crim^  imputed  to  him,  he  thereby 
V^ivps  his  constitutions^!  privilege,  a^d 
renders  himself  liable  to  be  cross-ex- 
4mine<)  uppn  aU  facts  relevant  and  ma- 
ter I  i^l  to  that  issue,  and  caqt\ot  refuse 
to  testify  to  any  fapts  which  would  be 
campeteqt  evidence  in  the  case  if 
prpved  by  other  witnesses." 

IIawT<Vk. — In  New  York  the  rule, 
as  stated  by  the  court,  is  that  an  ac- 
cused person  who  becomes  a  witness 
in  his  own  behalf  thereby  places  him- 
self in  the  attitude  of  any  other  wit- 
ness in  respect  to  the  right  of  cross- 
examination,  and,  according  to  the 
pourt's  own  construction  of  the  rule, 
the  extei^t  of  such  examination  is  a 
matter  within  the  sound  discretion  of 
the  trial  judge,  subject  to  the  limita- 
tion that  it  must  relate  to  matters 
pertinent  to  the  issue,  or  to  matters 
which  tend  to  impair  the  credibility 
of  the  witness.  People  v.  Stephenson, 
91  Hun  (N.  Y')  623;  Brandon  v.  Peo- 
ple, 42  N.  Y.  265 ;  Connors  v.  People, 
50  N.  Y«  240;  Stover  V.  People,  56  N. 
Y.  315;  People  V,  Casey,  72  N.  Y. 
394;  People  V,  Brown,  72  N.  Y.  571, 
28  Am.  Rep.  183;  People  v,  Crapo,  76 
N.  Y.  290,  32 'Am.  Rep.  303;  Ryan  v. 


statute  provides  that  an  attorney  shall 
be  incompetent  to  testify  concerning 
communications  made  to  him  by  his 
client  in  (hat  relation,  or  his  advice 
thereon,  without  the  client's  consent. 
This  statute  would  he  of  np  utility  or 
benefit  ii  the  client  could  be  com- 
pel lec|,  against  his  consent,  to  mal^e 
suph  disclosures.  It  would  be  absurd 
to  protect  by  legislative  enactn>ent 
professions^l  communications,  and  to 
leave  them  unprotected  at  the  exami- 
nation of  the  client.  In  such  anev^ent, 
in  all  civil  actions  the  confidential 
statements  of  client  and  counsel  would 
be  exposed,  and  likewise  the  same 
would  occur  in  9ii\  criminal  actions 
where  the  defendant  should  testify. 
The  authorities  are  otherwise.  The 
true  view  seems  to  he  that  communi- 
cations which  the  lawyer  is  precluded 
from  disclosing,  the  client  cannot  be 
compelled  to  disclose.  This  privilege 
is  essential  to  public  justice,  for,  did  it 
not  exist,  no  man  would  dare  to  con- 
sult a  professional  adviser  with  a  view 
to  his  defense,  or  to  the  enforcement  ol 
his  rights." 

But  in  Woburn  v.  Henshaw,  loi 
Mass.  193,  3  Am.  Rep.  333,  a  civil 
case,  it  was  held  that  a  party  who 
takes  the  stand  in  his  own  behalf  may 


be  cross-examined  in  relation  to  coin- 
People,  79  N.  Y.  594;  People  v.  Oyer  munications  between  himself  and  his 
^  Terminer  Ct.,  83  N.  Y.  460;  People  counsel.  And  there  is  a  dictum  in 
V.  Webster,  139  N.  Y.  84;  People  v.  Com.  v.  Nichols,  114  Mass.  286,  19 
Ticei  131  N.  Y.  651.  Am.  Rep.  346,  to  the  efifect  that  the 
The  case  last  above  cited  approves  same  rule  applies  to  the  defendant  in  a 
Com.  V.  Mullen,  97  Mass.  545;  State  criminal  prosecution. 
V.  Witham,  72  Me.  531 ;  State  v.  Ober,  The  general  rule  is  that  a  party  to  a 
52  N.  H.  459,  13  Am.  Rep.  88,  and  de-  civil  action  may  not  be  cross-exani' 
clares  the  rule  laid  down  by  Judge  ined  concerning  his  consultations  with 
Cooley  to  be  out  of  harmony  with  the  his  attorney.  See  in  general  Am.  and 
decisions  of  that  state  and  unsound  £ng.  Encyc.  of  Law*  title  Privile^d 
upon  principle.  Communications. 
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By  W.  a.  IniAftTipT. 

ILfiiOvimuAisA 

I.  Func turns  of  Exceptions  a$td  ^^scUqm^  l]& 
8.  NBCsssityfor-  OkjecUtms^  157. 

a.  The  Ruis  Stated,  157: 

b.  Limitations  and  Exceptions  to  Ruh^  f  68. 

3.  Time  to  Object ,  162. 

4.  By  Whom  (Miction  Made,  162. 

5.  What  Objection  mus^  Show,  163. 

6.  Necessity  for  Exceptions,  163. 

7.  7<j»^  /<^  Take  Exceptions,  166. 

8.  -i?^'  Whom  Exceptions  Taken,  166. 

9.  Form  of  Exceptions,  167. 
la  Particulanty  Required  in  Exceptions,  167. 

11.  Obinating  Necessity  for  Objections  and  Excepfkms  hy 

tion,  16S. 

12.  Renewing  Objections  in  Motion  for  New  THai;  166. 

IL  JnSIBDICTIOV,  169. 

1.  For  Want  of  furisdiction  of  Parties,  169. 

a.  Necessity  for  Objections,  169. 

^.   Time  and  Manner  of  Making  OJbjectifln^  1 71. 

2.  /w*  Want  of  Jitrisdictiion  of  Subjeci-n^atter^  171. 

tf.  A  General,  171. 

^.  On  Appeal  from  fustice  Courts,  173. 

3.  7>la/  7>^<?r<f  7y  ii«  Adequate  Remedy  at  Law,  175. 

4.  7)la/  /A^  G7»j^  Is  of  Equitable  Cognisance^  177. 

5.  That  the  Venue  Is  Wrong,  I7?L 

6.  7l>  Organization  of  Court,  1 74- 

nL  VkviTS,  179, 

Y.  J17BIS8  Airp  jTlTKUM,  t8^ 

1.  72^  Grand  furies  and  Grgnd  Jutcon,  l8l. 

2.  To  Petit  furies  and  ftmrs,  183. 

a.  To  Drawing,  Satmmoning^  and  In^^meUng  Jmf.  183. 

b.  For  Disquflfificatio9^  of  ftirw^  184. 
«i  FmR^ctio»ofJuroor^  185. 

iii;  FJ99;  Bi^onduci  of  JuroKs  18$. 

^.  /^<;r  Informality  in  or  Loch  if  Oath,  18& 

3.  72?  7>i^iwifhoubJury,  187. 

▼L  PiJlTISfl,  188. 

1.  For  Misjoinder  of  Parties,  i8A( 

2.  For  Defect  of  Pir^s^,  \Z^ 
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3.  For  Incapctcity  to  Sue.  191. 

4.  For  Misnomer,  192. 

5.  To  Intervention,  19a* 

Vn,  FiBASDres,  192. 

1.  In  General,  192. 

2.  To  Form  0/ Action,  194. 

3.  To  Declaration,  Petition,  Comflaint,  «r  Bill,  194. 

a.  ^  General,  194* 

(i)  7:ir  ^f^2^  StaUd,  194. 

(2)  Exceptions  to  Rule,  197. 
^.  /^  Indefiniteness,  Uncertainty,  Ambiguity,  or  Inconssst* 

ency,  199. 
€•  For  Misjoinder,  Duplicity,  or  Multifariousness,  201  • 

4.  71;  Indictment,  Information,  or  Complcunt,  201. 

5.  72?  Affidavit,  202. 

6.  To  Plea  or  Answer,  202. 

7.  71?  Cross-complaint  or  Counterclaim,  204. 

8.  72?  Replication  or  Reply,  205. 

9.  72?  Demurrer,  205. 

la    72?  Signature  and  Verification,  205. 

11.  To  Filing,  206. 

12.  72?  Amendments,  207. 

13.  72?  Ruling  on  Motion  to  Strike  Out,  208. 

14.  For  Absence  of  Pleadings,  209. 

15.  Defenses  Not  Reused  by  Pleadings,  210. 

16.  Waiver  of  Objections  and  Exceptions,  31 1. 

Vm  EVIDEVCE,  211. 

1 .   72?  Admission  of  Evidence,  211. 
a.  In  General,  211. 

(i)  Necessity  for  Objections,  211. 

(2)  Time  of  Making  Objections,  21^, 

(3)  specifying  Ev^ence  Objected  to,  2iy. 

(4)  Specifying  Grounds  of  Objection,  218. 

(a)   7ift^  General  Rule,  218. 

a<i.  Specific  Grounds  to  be  Pointed  Out,  218. 

bb.   Only  Grounds  Stated  Considered,  223. 
{b)  Reasons  for  Rule,  226. 
(  ^  )  Applications  of  Rule,  226. 
(</)  Exceptions  to  Rule,  228. 
'5)  Repetition  of  Objections,  229. 

[6)  Necessity  for  Exceptions,  230. 

(7)  7/»«^  ^  Taking  Exceptions,  231. 
^.  i^  Incompetency,  231. 

(i)  ^  General,  231. 

(2)  Secondary  Evidence,  232. 

(3)  Hearsay  Evidence,  233. 

(4)  Ar<t?/  Evidence  to  Vary  Writing,  234. 

(5)  /^£?r  Failure  to  Lay  Sufficient  Foundation  for  AdmiS' 
sion,  234. 

(a)  By  Proper  Pleadings,  234. 

(^)  By  Preliminary  lYoof  235. 
r.  For  Irrelevancy,  236. 
^.  /^r  Immateriality,  236. 
^.   72?  Order  of  Admission,  236. 
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3.   To  ExciusioH  of  Evidence t  236. 

a.  Necessity  for  Objections^  236. 

b.  Laying  Foundation  for  Objections,  236, 

c.  Necessity  for  Exceptions t  238. 

d.  Time  of  Taking  Exceptions^  239. 

3.  To  Competency  of  Witness,  239. 

a.  Necessity  for  Objections,  239. 
^.   Time  of  Making  Objections,  240. 

(i)   Where  Objection  is  Known  when  Witness  is  Intro- 
duced, 240. 

(2)   Where  Objection  is  Discovered  during  the  Trial,  242, 
r.  Specifying  Grounds  of  Objection,  243. 
d.  Necessity  for  Exceptions,  244. 

4.  To  Questions,  244. 

a.  Necessity  for  Objections,  244. 
^.   Time  of  Making  Objection,  245. 
r.  Stating  Grounds  of  Objection,  245. 
^.  Necessity  for  Exceptions,  246. 

5.  71?  Answers,  246. 

d.  i^  J^rw/w^  between  Pleading  and  Proof,  247. 
a.  Necessity  for  Objections,  247. 
^.   Tiiff^  aif^  Manner  of  Making  Objections,  249. 
r.  Stating  Grounds  of  Objection,  250. 

7.  J^Itt  Insufficiency  of  Evidence,  250. 

a.  Necessity  for  Objections,  250. 

3.  Stating  Grounds  of  Objection,  251. 

^.»  Necessity  for  Exceptions,  252. 

8.  Renewing  Objections  in  Motion  for  New  Trial,  353. 

DL  IvnEi7CTi0H8,  253. 

I.  To  Instructions  Given,  253. 

a.  Objections  Not  Raised  Below,  353, 

(i)   7:i^  Rule  Stated,  253. 

(2)  Applications  of  the  Rule,  254. 
>•  Necessity  for  Exceptions,  255. 
^.   ^f^a/  Exceptions  must  Show,  257. 

(1)  specifying  Erroneous  PropositioHS,  357. 

(2)  Specifying  Errors,  262. 

(3)  Statutory  Change  of  Rule,  264* 
1/.  7/m^  ^  Taking  Exceptions,  264. 

3.   To  Refusal  of  Instructions,  7.(i6. 

a.  Necessity  for  Requesting  Instructions,  266. 

^.  Necessity  for  Excepting  to  Refused  of  Request,  ofy^ 

c.   What  Exceptions  must  Show,  270. 

</.   7i>«^  ^y  Taking  Exceptions,  27 1 . 
3.  Renewing  Exceptions  in  Motion  for  New  Trial,  271. 

Z.  CiOVBUCT  07  TBIAL,  272. 

ZI  FuBnrcHi  07  Fact,  273. 

1.  In  General,  273. 

2.  Tila/  Findings  are  Not  Supported  by  Evidence,  275, 

3.  That  Findings  are  Indefinite  or  Incomplete,  276. 

4.  Other  Objections,  277. 

5.  Omission  or  Refusal  to  Find,  277. 
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XTT.  CovGLimoHs  of  Law,  278. 

1.  In  General^  278, 

2.  Ejf eel  of  Exceptions,  279. 

Zm  YSBDICT,  280. 

1.  72?  Form  of  Verdict,  aSa 

2.  7>ii2/  Verdict  {s  Contrary  t^  EvidfmPft  ?9i. 

3.  That  Verdict  Is  Inadequate  otf  Excessive,  7.%\. 

4.  That  Ver4ict  Is  Incompl^U  gr  Not  within  the  Issues.  282. 

5.  72?  Direction  of  Verdict^  qr  Refusal  to  Direct,  282. 

ZHF.  PioosDDiet  nvoBx  Eiwmw  ob  MisfiB,  283. 

1.  To  Reference,  283. 

2.  72?  Report,  283. 

a.  Necessity  for  Exceptions,  283. 

(i)   The  General  Rule,  283. 

(2)  Exceptions  to  Rule,  285. 
^.    ^f^a/  Exceptions  must  Show,  286. 
^.  Before  Whom  Exceptions  Tahen,  286. 

3.  Exceptions  to  Rulings  on  Exceptions  to  Reparf.  3|7. 

ZV.  JUDGMSVTS  AHB  SliQBJQH,  287. 
\.  In  Generc^t,  ^87. 

2.  iw-  DefeQts,  of  FQrmy  289. 

3.  /^<?r  Excess  in  Amount,  29OW 

4.  For  Insufficiency  of  Evidence,  29  ^. 

5.  /2?r  Variance  from  Pl4a4if^  or  Verdict ,  29au 

6.  /^^r  Clerical  prrors  or  Irregularities  in  Entry  of  Judgmemis  or 

Decrees,  292. 

7.  To  fudgments  of  Nonsuit  or  Dismissal,  292. 

8.  To  Default  fudgments,  294. 

XVL  Costs,  294. 
XVn.  Hew  Tbial,  296. 

XYIIL  COHTIHTTAKOE,  298. 

XTX.  Appxal,  298. 

X.    To  Proceedings  to  Perfect,  298. 
2.    To  Bill  cf  Exceptions,  299. 

XX.  KsMOLLAirxotTS,  299. 

C  ROSS-^EFEll|CHCES. 

As  to  New  York  Practice  of  Ordering  Exceptions  to  he  Heard  at  the  Generai 

Term,  see  article  CERTIFIED  CASES,  vol.  3.  p.  950. 
BiHs  of  Exception,  see  articles  BILLS  OF  EXCEPTIONS,  vol.  3. 

p.  374;  CASE  MADE  ON  APPEAL,  vol.  3,  p.  879. 
Exceptions  to  Answers  in    Chancery,    se^    article  ANSWERS  IN 

EQUITY  PLEADING,  vol.  i,  p.  895  ei  seq. 
Exceptions  to  Commissioner's  Report  i*k  A49niralty,  &^  aitic^t  AI>- 

MIRALTY,  vol.  i,  p.  276. 
Assignment  of  Errors  Founded  on  Exceptions,  9e#  aslfcla  ASSIGN" 

MENT  OF  ERRORS,  vol.  2,  pp.  965.  966. 

I  Ix  QENinuLir— 1.  ?iyict;<ms  o|  |U:GWti(MM  ia4  Qlqeotioiis. — The 
office  of  an  objection  is  twofold.  I»  the  first  ptace  it  presents 
to  the  trial  judge  the  point  or  points  on  which  a  ruling  is  asked, 
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together  with  the  grourtds  for  the  ruling.  In  the  second  place 
it  presents  to  the  court  of  review  the  precise  questions  which 
were  raised  in  the  trial  court  and  the  grounds  on  which  the  trial 
court  was  asked  to  bdse  its  ruling.  The  objection  is  oral  and 
always  precedes  Ah  exception. 

An  exception,  ds  the  term  is  ordinarily  used,  Js  an  objection 
taken  to  the  decision  of  the  trial  court  upon  a  matter  of  law,  and 
is  a  notice  that  the  party  taking  it  preserves  for  the  considera- 
tion of  the  appellate  court  a  ruling  deemed  erroneous.  Its  office 
is  altogether  different  from  that  of  an  objection.  While  an 
objection  always  precedes  a  ruling,  the  exception  immediately 
follows  it.  It  is  the  second  step  of  the  proceedings  taken  to 
obtain  a  review  of  error  committed  by  the  trial  court,  and  is  the 
method  by  which  an  objection  is  saved«  tn  the  absence  of  an 
eicception  an  objection  is  lost,  no  matter  what  its  intrinsic  merits 
are.  Unlike  an  objection,  an  exception  does  not  present  the 
specific  grounds  on  which  it  is  based,  except  where  objections 
are  unnecessary,  as  in  the  case  of  instructions,  where  exceptions 
take  the  place  of  objectiotls. 

i  Secenity  for  Otgectioiis — a-.  The  RULte  Stated. — As  a  gen- 
eral rule,  objections  which  were  not  taken  upon  the  trial  or  in 
the  course  of  proceedings  below,  cannot  be  urged  on  appeal  or 
error.^     This  doctrine  Is  founded  upon  considerations  of  great 

L  Alabama, — Gordon    v.    McLeodi  Vi  Colei  4  P^^-  359)  Pons  v.  Hart,  5 

30  Ala.  2Ai ;  Freeman  v.  Swan,  sa  Ala.  Fla;  457. 

106;  McGintj  V.  Mabrj,  13  Ala.  673;         Gworgiu, — Parr  v.  Robinson,  88  Ga. 

Stein  V.  Ashby,  30  Ala.  363.  590;  Ajcock  v,  Austin,  87  Ga.  566. 

ArkansaM, — Hershr    v,    Clarksville        Il/inois. -^FeArce  v.  Swan,  2  111.  2661 

Institute,  15  Ark.  128*  Plato  v,  Turrill,  18  111.  273 ;  Caswell 

Ctf/Z/bmrVt.— Goodale    v.    West)    5  v.   Cooper,    18  111.   532;    Bradish    Vi 

Cal.  339;  Morgan  v.  Hugg,5  Cal.  409;  Grant,  119  111.  606;  Farnan  v.  Borders, 

Letter  v.  Putney*  7  Cal.  423;  Martin  119  111.  228;  Ritchie  v.  Warrensburg^ 

V.  TtaTers,  12  Cal.  243;  McDonald  v.  3a  111.  App.  181;  Alley  v.  Limbert,  35 

Bear  River,  etc.*  Water,  etc.,  Co.,  13  111.  App.  592;  Benson  v.  Morgan,  26 

Cal.  aao;  Mott  v.  Smith,  16  Cal.  533;  111.  App.  22 ;  People  v.  Hanson,  150  111; 

Alameda  Macadamizing  Co.   v.  Wil-  127;    Jefferson  v.   Chapman,    127   IIU 

Hams,  70  Cal.  53^;  Kelly  v.  Murt)hy,  438;  Hegeler  t;.  Peru  First  Nat.  Bankj 

70  Cal.  560;  Oranam  v,  Stewart,  68  129  111.  157;  Consolidated  Coal  Co.  f. 

Cal.  374;  Dougherty  v.  Coffin,  69  Cal.  Peers,  150  111.  344;  Murray  v.  Gibson, 

154;  St.  John   V.   Kidd,  26  Cal.  263;  21  111.  App.  488;  Start  vi  Moran,  27 

Hanson  7^  Friciker,  79  Cal.  283 ;  Gates  111.  App.   119;    Haldeman  vi   Massa- 

V,    McLean,    70   Cal.  42 ;    Payne   v,  chusetts  Mut.  L.  Ins.  Co.,  21  111.  App. 

Treadwell,  t6  Cal.  220;  Williams  v,  146;  Rankin  v.  Barcroft,  114111.441; 

McDonald^  58  Cal.  5^7;  Stoddard  Vi  Chicdgd,  etc.,  R.  Co.  v.  £lmore,  32 

Xreadwelli  29  Cal.  281.  111.  Apps  418;  Noyes  vi  Kern,  94  til. 

Colorado. — Taylor  v.  Buckley,  %  521;  Litchtenstadt  v.  Rose,  98  111.  643; 
Colo.  App.  79;  King  v.  Rea^  a  Denver  Bellingall  v.  Durican,  8  111.  477 ;  Rosen- 
Leg.  Ni  142;  Jennings  -0,  Colorado  berg  v,  Barrett,  2  III.  App.  386;  Darby 
Springft  First  Nat.  Bank)  13  Colo*  v.  Dixon,  4  III.  App.  187 ;  Putt  v.  Dun- 
417*  cant  2  111.  App.  461 ;  Seavey  v.  Carrigan, 

Cmm^c/ictf/.'^Cooley  v,  Gillan,  54  4  111.  App.  324;  Indianapolis,  etc.,  R. 

Conn.  8D:  Co.  v.  Estes,  ^  111.  470;  Howell  v.  Bd- 

Floriiitt, ^^VimmerWn  v,  Thompson,  moiids,  47  III.  79;  Stone  v.  Great  West- 

|i  Fbu  369;  Southern  L.  Ins.,  etc.,  Co;  erh    Oil  Co;,  41  111.  85;   Hdhore  vt 
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importance  to  the  due  administration  of  justice,  and  which  are 
recognized  to  a  greater  or  less  extent  in  the  practice  of  all  the 

Wilshire,  109  111.  103;  Mutual  Ace.  banj,  etc.,  R.  Co.  v.  Callow,  8  Ind. 
Assoc.  V.  Tuggle,  138  111.  438;  Chicago,  471 ;  Johnson  v.  Hatch,  10  Ind.  7 ;  Tj- 
etc,  R.  Co.  V,  People,  120  111.  667;  ler  v.  Wilkinson,  10  Ind.  53;  Collier 
Hansen  v.  Miller,  145  111.  538.  v.  State,  10  Ind.  58 ;  Gates  v,  Mere- 
Indiana. — Wakeman  v.  Jones,  i  Ind.  dith,  10  Ind.  275 ;  Wampler  v.  T>rj- 
517;  Billlngsley  v.  Groves,  5  Ind.  554;  bred,  10  Ind.  377;  Dronberger  v. 
Zehnor  v.  Beard,  8  Ind.  96;  Irwin  v.  Murphy,  10  Ind.  340;  Martin  v.  Smith, 
Antliony,  8  Ind.  470;  Wheeler  v.  Car-  10  Ind.  341 ;  State  v,  Holton,  10  Ind. 
penter,  9  Ind.  153 ;  Stafford  v.  Stafford,  365 ;  Newman  v.  Fenters,  10  Ind.  368; 
9  Ind.  162;  Lewis  x;.  Bartlett,  9  Ind.  DearbomCountyi/.  Tufts,  10  Ind.  421; 
176;  Strange  v,  Matlock,  9  Ind.  176;  Tarn  v.  Shaw,  10  Ind.  469;  Jewett  x». 
Meharry  t>.  Simmons,  9  Ind.  177;  Nut-  Lawrenceburgh,  etc.,  R.  Co.,  10  Ind. 
ter  t>.  State,  9  Ind.  178 ;  Scott  V.  Stipe,  539;  Zehnor  v.  Crull,  10  Ind.  547; 
9  Ind.  180;  Brown  v,  Newcastle,  etc..  State  v,  Ewing,  10  Ind.  553;  Orr  v. 
R.  Co.,  9  Ind.  181;  Gill  Tp.  v.  Had-  Worden,  10  Ind.  553;  Buell  v,  Shu- 
den,  9  Ind.  182;  Ellis  V.  Miller,  9  Ind.  man,  28  Ind.  464;  Doherty  v.  Holli- 
210;  Manly   v.  Hubbard,  9  Ind.  230;  day,  137  Ind.  282. 

French  v,  Blanchard,  9  Ind.  260;  Gil-         Iowa, — Houston  t».  Walcott,  i  Iowa 
bert  V.  Hayes,  9  Ind.    295;   State  v,  86;  Lorieux  v,   Keller,  5   Iowa   196; 
Ripley  County,  9  Ind.  310;  Barrack  v,  Patterson  v.  Stiles,  6  Iowa  54;  Mumma 
Booth,  9  Ind.   356;   Devoss  v.   Jay,  9  v.   McKee,  10  Iowa  107;   Robbins  v. 
Ind.  366;  Cregler  v.  Durham,  9  Ind.  Neal,   10  Iowa  560;  Berry  v.  Gravel, 
375;  Jolly  V.  Terre  Haute  Drawbridge  11  Iowa  135;  Schohmer  v.  Lynch,  11 
Co.,  9  Ind.  417;   Lackey  v.  Hernby,  Iowa  461;  Keenan  v.  Dubuque  Mut.  F. 
9    Ind.    536;   Patterson    v.   State,    10  Ins.  Co.,  13  Iowa  375 ;  Betts  r.  Farrell, 
Ind.  296;  Williams  v.  Walker,  11  Ind.  13  Iowa  572;    Peck  v.   Hendershott, 
461;    Morton   v.  State,  18    Ind.  198;  14  Iowa  40;  Norton  v.  Swearengen,  19 
Campbell    v,   Lindley,    18    Ind.   234;  Iowa  566;    Starry  v.  Starry,  21  Iowa 
Smith  x;.  Alexander,  24  Ind.  454;  Mar-  254;  Finley  v.  Brown,  22   Iowa   538; 
cus  V.  State,  26  Ind.    loi;  Sharp  v.  State  v.  Hunter,  68  Iowa  447;  Lee- 
Flinn,  27  Ind.  98;  Cockrum  v.  West,  brick  v.  Stable,   68  Iowa  515;    State 
122  Ind.  372;  Scanlin  v,  Stewart,  138  v.  Goode,  68  Iowa  593;    Nichols    v, 
Ind.  574;  Jemison  v,  Walsh,   30  Ind.  Dubuque,  etc.,  R.  Co.,  68  Iowa  733; 
167;    Gray    v,    Gwinn,    30    Ind.  409;  Winch  v.  Baldwin,  68  Iowa  764;  Brent- 
Johnson  V,    Unversaw,   30   Ind.   435 ;  ner  v.  Chicago,  etc.,  R.  Co.,  68  Iowa 
Katon  t;.  Bums,  31  Ind.390;  Hormann  530;    Porter  v,  Goble,  88  Iowa  565; 
V.   Hartmetz,   128  Ind.  353;  Starr  v.  British  American  Assur.  Co.  v.  Neil, 
Forbes,    18  Ind.  433;  Short  v.  Stuts-  76  Iowa 645;  Richardson  v.  Woodring^, 
man,  81  Ind.  1x5;  Louisville,  etc.,  R.  74  Iowa  149;  Aultman  v.  Trainer,  74 
Co.  V,   Fox,  loi  Ind.  416;    Porter  v.  Iowa  417;  Bolton  v.  McShane,  79  Iowa 
Choen,    60    Ind.    338;    Chapman    v.  26;  Faville  v.  Shehan,  68  Iowa  241 ; 
Moore,    107    Ind.    223 ;    Thomson    v,  Davis  v.  Walter,  70  Iowa  465 ;  State  v, 
Madison  Bldg.,  etc.,  Assoc,  103  Ind.  Brewer,  70  Iowa  384;  Garvin  v.  Can- 
279;  Osborn  v.  Sutton,  108  Ind.  443;  non,  53  Iowa  716;   Smith  v.  Warren 
Willets  V.  Ridgway,  9  Ind.  367;  Pres-  County,  49  Iowa  336;  Miller  v.  Brad- 
ton  V.    Sandford,   21   Ind.   156;   New  ish,  69  Iowa  279 ;  Kuhn  v.   Gustafson, 
Albany,  etc.,  R.  Co.  v.  Day,  117  Ind.  73  Iowa  633;  McReynolds  v.  McRej- 
337;    Crabb    v,    Orth,    133    Ind.    11;  nolds,  74  Iowa  89;  Garretson  v.  Equi- 
Qiieen  Ins.  Co.  v,  Studebaker  Bros,  table  Mut.L.,  etc.,  Assoc,  74 Iowa 4x9; 
Mfg.   Co.,   117   Ind.   416;   Louisville,  Kenosha  Stove  Co.  v,  Shedd,  82  loipira 
etc.,  R.  Co.  V,  Rush,  127   Ind.  545;  540;  Iowa    Homestead    Co.   v.  ]>un- 
Falley    v.   Gribling,    128    Ind.    no;  combe,  51  Iowa  525;  Knapp  t^.  Sioux 
Quill  V.  Gallivan,  108  Ind.  235;  Indi-  City,  etc.,  R.  Co.,  65  Iowa  91 ;  Lattou- 
ana,  etc.,  R.  Co.  v,  Maddy,  103  Ind.  rett  v.  Cook,  i  Iowa  i;  Blazelton   9. 
200;    Hedderich   v.   Smith,    103   Ind.  Jenkins,  i  Morr.  (Iowa)  15;  McGregor 
203;  Laverty  v.  State,   109  Ind.  217;  v.   Gardner,  16  Iowa  538;   Oliver  t». 
Baals  V.  Stewart,  109  Ind.  371 ;  Heas-  Depew,  14  Iowa  490 ;  Dean  v.  Hall,  4 
ton  V.  Colgrove,  3  Ind.  265 ;  New  Al-  Greene  (Iowa)  425 ;  Hintermeister  v. 
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courts.  The  constant  application  which  is  made  of  this  rule 
shows  how  well  it  serves  the  interests  of  the  public  as  well  as  of 

State,  I  Iowa  loi ;  State  v.  Groome,  lo  Mass.  85 ;  Goodnow  v.  Hill,  125  Mass. 

Iowa  308;  Rockwell  v.    Kimball,    zi  587. 

Iowa  524;  Elder  v.  Littler,  15  Iowa  Michigan, — Wardle  v,  Cummings, 

65;  Kruck  V,  Prine,  23  Iowa  570;  Mc-  86  Mich.  395;  Lane  v.  Pere  Marquette 

Naught  V.  Chicago,  etc.,  R.  Co.,  30  Boom  Co.,  62  Mich.  63;  Wierengo  v, 

Iowa  336;  Evans  v.  Hawley,   35  Iowa  American  F.  Ins.  Co.,  98  Mich.  621; 

83;  Stanberry  v.  Dickerson,  35  Iowa  Bedford  f;.  Penney,  65  Mich.  667;  Peo- 

493;  State  V.  Cuddj,  40  Iowa  419;  pie  v.  Granej,  91  Mich.  646. 

Price  V.  Burlington,  etc.,  R.  Co.,  42  Minnesota, — Osborne  t/.  Williams,  37 

Iowa  16;  Trayer  v.  Reeder,  45  Iowa  Minn.  507;  White  v.  Western  Assur. 

372;  DaWs  V.  Nolan,  49  Iowa  683;  Ar-  Co.,  52  Minn.  352 ;  Keyes  v,  Clare,  40 

gallv.  Pueh,  56  Iowa  308;  Wetmore  Minn.  84 ;  Babcock  t^.  Sanborn,  3  Minn. 

V.  McMillan,  57  Iowa  344 ;   Wire  v,  141 ;  Washburn  v.  Winslow,  16  Minn. 

Foster,    62    Iowa     114;    Babcock    v,  33. 

Township  Board,  etc.,  65  Iowa  no;  Mississippi, — Matlock  v,  Livings- 
Goodnow  t^.  Plumb, 67  Iowa  661 ;  Wat-  ton,  9  Smed.  &  M.  (Miss.)  489;  Pari- 
ertiouse  v.  Black,  87  Iowa  317 ;  Fish  v.  sot  v.  Helm,  52  Miss.  617 ;  Bell  v, 
Chicago,  etc.,  R.  Co.,  81  Iowa  280;  Flaherty,  45  Miss.  694;  Griswold  v. 
Hunt  V.  Iowa  Cent.  R.  Co.,  86  Iowa  Simmons,  50  Miss.  137;  Randolph 
15;  Webster  v.  Cedar  Rapids,  etc.,  R.  v.  Doss,  3  How.  (Miss.)  205;  Wool- 
Co.,  27  Iowa  315;  Pratt  v.  Western  dridge  t;.  Wilkins,  3  How.  (Miss.)  360; 
Stage  Co.,  27  Iowa  363.  Byrd  v.   State,   i  How.   (Miss.)  163; 

Kansas, — ^Truesdell  v.  Peck,  2  Kan.  Prussel   v,  Knowles,   4  How.  (Miss.) 

App.  533;  Brown  v.  App,  McCahon  90;  Dixon  v.  Doe,  23  Miss.  84;  Com- 

(Kan.)    174;    Garvey    v,  SchoUkopf,  mercial,  etc..  Bank  v,  Lum,  7  How. 

McCahon  (Kan.)   179;  State  v.  Bald-  (Miss.)  414;   Alexander  v,   Polk,    39 

win,  36  Kan.  4;  Wilcox  v.  Byington,  Miss,  737;  Hatch  v.  Roberts,  41  Mi&s. 

36  Kan.  212 ;  Byington  v.  Saline  Coun-  92 ;  Barrow  v,  Burbridge,  41  Miss.  622 ; 

tj,  37  Kan.  654;  Beaubien  v.  Hind-  Hundley  v.  Buckner,  6  Smed.   &  M. 

man,  37  Kan.  22«.  (Miss.)    70;   Sessions  v.    Reynolds,  7 

Kentucky. — ^Barnes  v.  Lee,  i    Bibb  Smed.  &  M.   (Miss.)   130;  Coulter  v, 

(Kj.)  536;  Helton  t;.  Com.,  x6  Ky.  L.  Robertson,  14  Smed.  &  M.  (Miss.)  18; 

Rep.  464.  Gale  v,  Lancaster,  44  Miss.  413. 

Louisiana. — Matter  of  New  Orleans  Missouri. — Long  ?;.  Story,  13  Mo.  4; 

Imp.,  etc.,  Co.,  4  La.  Ann.  471;  Girod  Spear  v.  Scott,  14  Mo.  516;    Cockran 

V.  His  Creditors,  2  La.  Ann.  546;  Lee  v.  Britton,  14  Mo.  446;  Boyse  v.  Burt, 

V.  His  Creditors,  2  La.  Ann.  994;  Mc-  34  Mo.  74;  Simmons  v.  Missouri  Pac. 

Alpin  V.  Jones,    10    La.    Ann.    552;  R.  Co.,  19  Mo.  App.  542;    St.  Louis 

Brownie.  Union  Ins.  Co.,  3  La.  Ann.  v.  Sieferer,  iii  Mo.  662;  Ferneau  v. 

177;  State  V.  Burthe,  39  La.  Ann.  341 ;  Whitford,  39  Mo.  App.  311 ;  Haniford 

Rhodes's  Succession,  39  La.  Ann.  473.  v,  Kansas  City,  103  Mo.  172 ;  Brown 

Maine. — ^Tibbetts  v,  Penley,  83  Me.  v.  Kansas  City,  etc.,  R.  Co.,  20  Mo. 

118;  Woodman  v.  Skeetup,  35  Me.  464.  App.  427;  Orr  v.  Rode,  loi  Mo.  387; 

Maryland.  —  State  v.   Williams,   5  Haseltine  v.  Ausherman,  29  Mo.  App. 

Md.  82;  Jackson  v.  Salisbury,  66  Md.  451 ;  Leeser  v.  Boekhoff,  38  Mo.  App. 

459-  445 ;  Shaler  v.  Van  Wormer,  33  Mo. 

Massachusetts. — ^Talbot  v,  Taunton,  386;  Caflin  v,  Sylvester,  99  Mo.  276; 

140  Mass.  552;  Spaulding  v,  Alford,  z  Riggins  v.  O'Brien,  34  Mo.  App.  613; 

Pick.  (Mass.)  33 ;  Com.  v.   Stephens,  St.  Louis  Agricultural,  etc.,  Assoc,  v, 

14  Pick.  (Mass.)  370;  Wentworth  v.  Delano,  37  Mo.  App.  284;  Naylor  v. 

Leonard,  4  Cush.  (Mass.)  414;  Teb-  Cox,  114  Mo.  232;  Busche  v.  Ravens, 

betts  V,  Pickering,  5  Cush.  (Mass.)  83 ;  10  Mo.  App.  579;  Newton  v.  Miller,  49 

Bickford  v.  Gibbs,   8  Cush.    (Mass.)  Mo.  298;  Cornelius  v.  Grant,  8  Mo. 

154;    Murphy    v.     Spence,     9    Gray  59;    Kuntz    v.  Tempel,  48    Mo.   71; 

(Mass.)  399;  Bond  v.  Bond,  7  Allen  Cowen  v.  St.  Louis,  etc.,  R.  Co.,  48 

(Mass.)  I ;  Burke  t^.  Savage,   13  Allen  Mo.  556;  Steamboat  Thames  9.  Krs- 

(Mass.)  408;   Draper  v.   Saxton,   118  kine,  7   Mo.  213;  State  t>.  Griggs,  48 

M^UM.  427;  Ames  V.  McCamber,  124  Mo.  557;   Zahnd  ti.  Darling,  48  Mo. 
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litigants.    It  is  certainly  not  unreasonable  to  requit-^  a  party 
desiring  to  review  in  an  appellate  coUrt  the  action  of  the  trial 

557;  Alexander  rr.  Ha-jtlen)  a  Mo.sii)  Y.  Super.  Ct.)  i ;  Quinbj  v.  Carhart', 

Hause  v,  Carroll,  37  Mo- 578;  State  133  N;  Y;579;  Muhson  v.  Hagerman,  5 

V.  Weeks»  38  Mo-.  App.  566)  Niill  v.  How.  Pr.  (N.  Y.  Supreme  Ct.)  223. 

Wabash)    etc.,    R.    Co;,  97    Mo.  68;  NorHt  Cnrolina, — Phf|>ps  v.  Pierce, 

McGrew  V.  Missouri  Pac.  R.  Co.|  i0|^  1^  N.  Car.  514;  Anthoii/  r.  Estes,  99 

Mo.  582.  N.  Car.  598;  Williamson  i^.  Canada j, 

Nrhrnska,  —  Hurford  V\  Baker,   ij  3  Ired.  L,   (N;  Car.)   349;    Pattoh  v. 

Neb.  446 ;  Chicago,  etc.,  R.  Co.  t).  Lund-  Gash,  99  N.  Car.  i8o ;  Tyson  -v.  Tyson, 

Strom,  t6  N&b.  263;  Ecklund  v,  Willis,  100  N.  Car.  360;  Wellons  v\  Jordan,  83 

42  Neb.  737;  Nbrton  v,   Nebraska  t».  Ni  Car.  371 ; 

ic  T.  Co.,  40  Neb.  394;  South  Omaha  O^f^.-^Geaiiga  Iron  Co.  v.  Street, 

Nat.    Bank  -0,    Chase,   30  Neb.   444;  19  Ohio  300. 

Dietrichs  v,  Lincoln,  etc.)  R;  Co.,  13  Oklahoma, — Healy  v.  Loofbtdurrow) 

Neb.  43.  2  Okla.  458. 

Nevada, — Lbngabaugh  t;.  Virglhia  Oregon. — State  v.  AbraHis,  11  Or*- 

City)  etc.)  R.  Co.,  9  Nev;  27!;   Vir-  gbri  1^;  Shirlfey  v.  Burch,  16  Oregon 

ginia,  etc.,  R.  Co.  v.  Elliott,  5  Nev.  83. 

358  j  McLeod  V.  Lee,  17  Nev.  103;  Pennsylvania. — ReUddy  v.  Shamb- 

A^i?w /i?^flm/*^i>tfi--State  f.  SteveniJi  kin)   137  Pa.   St.   92;    Sumiherson  v. 

36NiH.59.  Hicks,   i4i  Pa.  St.  344;    Bradwell  r. 

New   yersey. — Meader  v,  Corilell,  Pittsbui-gh)  etc.,  Pass.  R.  Co.,  139  P4. 

58  N.J.  L.  375;  Trent  Tile  Co.  v.  Ft.  St.  404;  In  re  Shaler  I'p:    Rokd  (Pa. 

Dearborn  Nat.  Bank,  54  N.  J.  L.  599}  1886),  i  Cetit.  Rfep.  9251    McLean  v. 

Oliphant  v.  Brearley,  54  N.  J;  L.  521;  Bindley,    114  Pa.   St.  539;    Weaver*^ 

Netu  MiRxico. — Crabtree  v.  Segrist,  Estate)   is   Pa.   St.   434.;    Spencer  v. 

3   N.  Mex.   278;    Coler  v.   Santa   Fe  Kiinkle,    2    Grant's    Cas.    (Pa.)    406; 

County  (N.  Mex.  1891),  27  Pac.  Rep.  Brown  v.  Scott,  5!  Pa.  St.  357. 

619;  Williams  v.  Thortias,  3  N.  Mex.  Sokth   Carolina.- — London  v.   You- 

324.  maiiS)  31  S.  CHr.  147 ;  Hardin  v.  Clark, 

New  Tork. — Helm  v.  Wolf,  i  E.  D.  32  S.  Car.  480;  State  v.  Cason,  11  S. 

Smith  (N.  Y.)7o;  Duffy  v.  Thompsorti  Car.  396;  Wilson  vi  K^llv,  I9  S.  Car, 

4E.  D.   Smith  (N.  Y.)   178;  Merritt  164;  Grfcgory  t;.  ForresteV,   i  McCord 

v,   Thompson,    i    Hilt.    (N.  Y.)  550;  Eq.  (S.  Car.)  318;  Bryce  v.  Massey) 

Dorr  V,  Birgej  8  Barb.  (N.  Y.)  ^51,  43  S;  Gar;  384;  Flemings:  Fl'emihg, 

5   How.   Pn    (N.    Y.)    323;    Coon    v,  33  S.  Car.  505;    Bowen  v.  Carolina) 

Syracuse)  etc ;)  R.  Co.,  5  N.Y;  492;  Pol-  etc.,  R.  Co;)  34  S.  (l!an2i7;  McLtire 

len  t;.  Le  Roy,  30  N.  Y;  549,  10  Bosw.  v,  MeltoU)  24  S.  Can  559;  Step^i  v\ 

(N.  Y.)  40;  Forrest  v.  Havens,  38  N.  National  L.,  etc.,  Assoc.)  37  S.  CAr. 

Y.  469;  Crooke  t'.  Mali)  11  Bai-b.  (N.  417. 

Y.)   205;   McDonald   v.   ChHstie)   4J  South  Dakdta. — Hall  f.  Harris,  2  S; 

Barb.  (N.  Y.)  36;  Underwood  v.  Greenj  Dak.  331 ;  Gaines  f .  White)  2  S.  Dak. 

36  N.    Y.   Super.   Ct.   481 ;  Spyet-  v.  41b. 

Fisher)  J7  N.  Y.  Stipen  Ct.  93;  Buck  TenHessee, —  Campbell  tf.  Illinois 
V,  Remsen,  34  N.  Y.  383;  Cheney  V'»  Cent.  R.  Co.,  16  Lea(Tehni)  2fo;Mi^ 
Beals,  4^  Barb.  (N.  Y.)523;  Goedecke  Ifcr  v.  State)  12  Lea  (Tenh.)  225;  ReH 
V.  Schwerin  (C.  PI.),  39  N.  Y.  St.  Rep.  ^.  State,  8  Lea  (Tenn.)  365 ;  Garner  t'. 
69;  Tinkey  v.  Langdon,  60  How;  Pr.  State)  5  Lea  (Tetlh.)  213  j  Pickett  v. 
(N.  Y.  SUpr^itie  Ct.)  i8d;  Gelston  v.  Bojrd)  li  Lea  (Tenn;)  498;  Ingrlim  v. 
Hoyt)  13  Johns;  (N.  Y.)  561;  Ingrt-  Smith,  1  Head  (T^nn;)  411;  Druggist 
ham  Vi  Bkldwin,  is  Barb.  (N.  Y.)  9;  Cases,  85  Tenh.  449;  Watkins  tr.  Glif- 
Hunt  1).  Hobokell  Land,  6tc.,  Co.,  t  tdn  Hill  Land  Cb.)  91  Tenn.  683. 
Hilt;  (N;Y.)  161;  Franklin  v.  Osgood)  Ttsxas, — SweaHngen  v.  Wilson,  i 
14  Johns.  (N.  Y;)  527;  Meakings  if,  Tex.  Civ.  Apjj.  157;  Allen  v,  Reikd,  66 
Cromwell,  5  N.  Y.  136;  Tuckfer  vi  Tex.  13;  Hays  v.  Hays,  66  T6*.  6o6j 
Tuckei',5N.  Y.  408?  Serviss  v.  McDon-  Gdlvestort)  etC,  R.  Co.  v.  ^tcMonigal 
nell,  107  N.  Y.ieo;  Kiiufmatl  v.  School-  (Tex.  (jiv.  App.  1893)1  ^$  S.  W.  Re|); 
fel,  46  HUn  (N.  Y.)  571;  Fifth  Ave.  341;  Galveston)  etc.,  R.  Co.  v,  Den^h- 
Bdiik  V.  Webb«^  27  Abb.  N.  Cas.  (N.  baum  (Tex.  A^l>.  1890);  16  S.  W.  Rep, 
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court,  to  call  the  attention  of  the  trial  court,  by   seasonable 
objections,  to  the  proceeding  complained  of.^ 

Ia  What  Cmibm  A]vplioable. — The  rule  applies  in  criminal  as  well  as 
in  civil  cases,^  and  in  suits  in  chancery  as  well  as  in  actions  at 

law.' 

546;  Owens  t;.  Missouri  Pac.  R.  Co.,  and  if  objections  properly  arising  seem 

67  Tex.  679;  Hansborough  v.  Towns,  i  to  the  court  to  be  well  taken  they  will 

Tex.  58;  Hicks  z'.  Bailey,  16  Tex.  229;  be  sustained,  even  though  the  reasons 

Parker  v.  Leman,  10  Tex.  116.  urged  by  counsel  in  support  of  them 

Utah. — People  v.  Peacock,  5  Utah  must  be  discarded,  and  sound  reasons 

337.  substituted.     Bond  v.  Wabash,  etc.,  R. 

Vermont, — Amidown  v.  Osgood,  24  Co.,  67  Iowa  712. 

Vt.  278;  Manning  v,  Leighton,  66  Vt.  New  Argmnents  or  AutlioritleB  may  be 

56;  Sequin   v.  Peterson,  45  Vt.  255;  presented  on  appeal,  although  no  new 

Sareeant  t?.  Butts,  21  Vt.  99;  Dana  v.  question  can  be  raised.     District  Tp.  v. 

Lull,  21  Vt.  383;  Brigham  v.  Hutch-  French,  40  Iowa  601. 

ins,  37  Vt.  569;   State  v.  Preston,  48  3.  See  cases  cited  in  the  preceding 

Vt.  12;  Hathaway  v.  National  L.  Ins.  note. 

Co.,48  Vt.  335;  Benton  v.  Beattie,  63  3.  Williams  v,  Thomas,  3  N.  Mex. 

Vt.  186;  Sherwin  v.   Sanders,  59  Vt.  326;  Patrick  v,  M'Clure,  i  Bibb  (Ky.) 

499.  52 ;  Webb  v.  Alton  M.  &  F.  Ins.  Co., 

Virginia. — Swecker  v.  Swecker,  87  10  III.  223 ;  Williamson  v.  Johnson,  5  N. 

Va.  305;   Cralle  v.  Cralle,  84  Va.  198;  T.  Eq.  621;  Van  Namee  v.  Groot,  40 

Bocock  V,  Alleghany  Coal,  etc.,  Co.,  Vt.  74;  Moshier  v,  Knox  College,  32 

82  Va.  913;  Bransford  v.  Karn,  87  Va.  111.  155;  Evans  v.  Hettich,  7  Wheat. 

242.  (U.  S.)  453;  Brown  v.  Tarkington,  3 

Washington. — Bethel  v.   Robinson,  Wall.  (U.  S.)  377;  York  Co.  f.  Illinois 

4  Wash.    4^6;    Church   of  Christ  v.  Cent.   R.  Co.,  3  Wall.   (U.  S.)    113; 

Beach,  7  Wash.  65.  Gunn  v.  Brantley,  21  Ala.  644;  Adkins 

West  Virginia. — Snodgrass  v.  Co-  v.  Holmes,  2  Ind.  203 ;  Sands  v.  Hil- 

penhaver,  34  W.    Va.    171;    Reed   v.  dreth,  12  Johns.  (N.  Y.)  493;  Campbell 

Nixon,  36  W.  Va.  681;  Rose  v.  Browr,  v.  Stakes,  2  Wend.  (N.  Y.)  145. 

II  W.  Va.  122.  **  It  is  the  established  general  prac- 

Wisconsin. — Jenkins  v.  Schaub,    14  tice  of  this  court  not  to  reverse  a  judg- 

Wis.  i;  Hagan  t;.  Casey,  30  Wis.  553;  ment    of  the    Supreme  Court,   or   a 

State  It.  Olin,  23  Wis.  309 ;  Jones  v.  decree  of  the  court  of  chancery,  upon 

Evans,  28  Wis.  ito;  Kearns  v.  Thomas,  a  point  not  raised  or  urged  in  those 

37  Wis.  118;  Bogert "».  Phelps,  14  Wis.  courts.     This  practice  is  founded  not 

»;  West  V.  Vanden  Brook,  71  Wis.  only  upon  the  natifre  of  the  jurisdic- 

469;  Clark  County  Bank  v.  Christie,  diction  of  this  court,  which  is  exclu- 

61  Wis.  9.  sively  appellate,  but  upon  other  con- 

United  States. — Lloyd  v.  Preston,  sideration  also  of  great  importance  to 

T46  U.  S.  630;  Bell  V,  Bruen,  i   How.  the  due  administration  of  justice,  and 

(U.  S.)  169;   Barrow  v.  Reab,  9  How.  which  are  recognized  to  a  greater  or 

(U.  S.)  366;  Walker  v.  Sauvinet,  92  U.  less  extent  in  the  practice  of  all  courts. 

S.  90;  Wilson  V.  McNamee,  102  U.  S.  Parties  must  be  held  to  the  exercise 

572;  Belk  V.  Meagher,   104  U.  S.  279;  of  diligence  in  the  assertion  of  their 

Clark  V.    Fredericks,    i<^    U.    S.  4;  rights;  they  must  assert  them  at  the 

Grand  Trunk  R.  Co.   v,  Tennant,  66  proper  time,  or  they  will  be  deemed  to 

Fed.  Rep.  922;  Rabbitt  v.  Burgess,  2  have  waived  them.**    Wood  v.  Young, 

Dill.  (U.  S.)   169;  Northern  Pac.  R.  5  Wend.  (N.  Y.)637. 

Co.  V.  Mares,  123  U.  S.  710.  Effect  of  Statute   ICakliig  BzoeptioiiB 

1.  Williams  v.  Thomas,  3  N.  Mex.  Thmecessary.— Compiled  Laws  of  New 

3^.  Mexico,  1884,  section  2197,  providing 

Vmr    Baaaoui    Considttred.  —  Where  that  *'  in  equity  causes  no  exceptions 

questions  are  properly  brought  to  the  shall  be  required,"  extends  to  excep- 

notice  of  the  court,  the  court's  con-  tions  only,  and  does  not  affect  the  rule 

sideration  of  them  is  not  limited  to  the  of  chancery  practice  that  if  seasonable 

reasons  urged  by  counsel  in  argument ;  exceptions  are  not  made  before  the  ex- 
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To  Wliat  Irron  Applioable. — The  rule  applies  as  well  to  cross- 
errors  as  to  those  assigned  in  chief.* 

b.  Limitations  and  Exceptions  to  Rule, — While  the  rule, 
as  stated,  is  one  of  a  very  wide  and  general  application,  tHere 
are,  nevertheless,  some  exceptions  to  it ;  thus  it  is  not  applicable 
if  the  objection  is  one  which  cannot  by  any  possibility  be 
obviated,*  especially  if  the  defect  is  apparent  on  the  record,'  or 
where  the  objection,  if  taken,  would  have  destroyed  the  founda- 
tion of  the  action  *  Thus  the  objection  that  the  trial  court  had 
no  jurisdiction  of  the  subject-matter  of  the  action,*  or  that  the 
declaration  or  complaint  fails  to  state  a  cause  of  action,®  can  be 
raised  for  the  first  time  on  appeal. 

3.  Time  to  Object. — Objections  should  be  made  at  the  first 
seasonable  opportunity  offered,  and  in  strictness  should  be  made 
when  action  is  asked  of  the  court  or  proposed  by  it.^  For  more 
particular  treatment  of  this  question,  see  specific  headings  in 
this  article,  \\,  Jurisdiction;  III.  Venue;  VI.  Parties;  VII.  Plead- 
ings^ etc. 

4.  By  Whom  Objection  Kade. — Objections  must  be  made  by  the 
party  entitled  to  interpose  them.  If  several  parties  are  entitled 
to  make  an  objection,  and  it  is  made  by  any  number  less  than 
all,  it  does  not  accrue  to  the  advantage  of  the  party  or  parties 
not  joining  in  it.®  On  the  other  hand,  if  several  parties  join  in 
an  objection  it  will  not  be  available  to  any  of  them  if  all  are  not 
entitled  to  interpose  it.® 

aminer  or  in  the  court  below  they  will  6.  See  infra,  II.  yurisdicti&n. 
not  be  considered  on  appeal.  Williams  ^,  ^^^  infra^Wl.  Pleadings, 
v.  Thomas,  3  N.  Mex.  324.  7.  Elliott's  App.  Prac,  §  772 ;  Car- 
I.Buckingham  t;.  People,  26  111.  App.  hart  V.  Wynn,  22  Ga.  24;  Harrison  v. 
269.  Young,  9  Ga.  359;  Winslow.f.  New- 
8.  Gillespie  v.  Smith,  29  111.  473;  Ian,  45  111.  145;  Preston  t;.  Sandford, 
Curtis  V,  Marrs,  29  111.  508;  Beekman  21  Ind.  156;  Harvej  v.  State,  40  Ind. 
v.  Frost,  18  Johns.  (N.  Y.)  544;  Pepper  516;  Crabs  v,  Mickle,  5  Ind.  145; 
t/.  Haight, 20  Barb.  (N.  Y.)429;  Dron-  Atchison,  etc.,  R.  Co.  v,  Stanford,  12 
illard  xk  Whistler,  29  Ind.  552;  Wil-  Kan.  354;  Maxwell  v.  Hannibal,  etc., 
lets  V.  Ridgway,  9  Ind.  367;  Bond  v.  R.  Co.,  85  Mo.  95;  State  v.  Peak,  85 
Bond,  7  Allen  (Mass.)  i;  Bryant  v.  Mo.  190;  State  v,  Duncan,  116  Mo. 
State,  65  Miss.  435.  288;  McCormick  v,  Laughran,  16  Neb. 
8.  Peltz  V,  kichele,  62  Mo.  171;  87;  Bull  v.  Com.,  14  Gratt.  (Va.)  613; 
Mumma  xk  Staudte,  24  Mo.  App.  473;  Price  v.  Com.,  77  Va.  393. 
Lilly  V.  Menke,  126  Mo.  190;  State  v,  8.  Carr  v.  Boone,  io8  Ind.  241. 
Levy,  119  Mo.  434;  Swaggard  v,  Han-  9.  Bosley  v.  National  Mach.  Co., 
cock,  25  Mo.  App.  596;  Peoples.  Brad-  123  N.  Y.  557;  Webster  v.  Tibbits,  19 
ner,  107  N.  Y.  i;  Ingraham  v.  Bald-  Wis.  439;  Walker  v.  Popper,  2  Utah 
win,  12  Barb.  (N.  Y.)  9;  Sanford  v,  96;  Clark  v.  Lovering,  37  Minn.  120; 
Granger,  12  Barb.  (N.  Y.)  392;  Flan-  Dunn  f.  Gibson,  9  Neb.  513. 
nery  v.  Anderson,  4  Nev.  437 ;  Ashbey  Thus,  if  evidence  upon  the  trial  be 
V.  Ashbey,  41  La.  Ann.  138.  offered  which  is  competent  against 
4.  Palmer  v,  Lorillard,  16  Johns,  one  defendant  and  not  against  others, 
(N.  Y.)  348;  Wood  V,  Hustis,  17  Wis.  and  all  the  defendants  join  in  an  ob- 
416;  Beekman  v.  Frost,  18  Johns.  (N.  jection,  the  objection  is  unavailable. 
Y.)  544;  Nelson  v.  Central  Land  Co.,  Bosley  v.  National  Mach.  Co.,  123  N. 
35  Minn.  408.  Y.  557. 
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6.  What  Objection  must  Show. — The  objection  must  state  the 
grounds  thereof,  and  point  out  specifically  the  errors  complained 
of,  in  order  that  an  opportunity  may  be  given  to  correct  them ; 
if  not  sufficiently  specific  it  will  not  afterwards  avail  the  party 
raising  it.^ 

Only  ervnndi  Btotod  Comidtnd. — In  examining  a  question  as  to 
whether  the  rulings  of  the  court  below  are  correct,  the  appellate 
court  will  not  consider  any  other  grounds  of  objection  than 
those  urged  in  the  court  below.*  The  appellate  court  is  not  a 
forum  in  which  to  discuss  new  points,  but  merely  a  court  of 
review  to  determine  whether  the  rulings  of  the  court  below  as 
presented  were  correct  or  not.* 

8.  Heoeuity  for-Exoeptioiii. — An  objection  alone  is  not  sufficient 
to  preserve  a  question  for  review  on  appeal  or  error.  To  save 
the  objection  an  exception  is  necessary.*     This  rule  is  as  well 

1.  Alabama. — Eason    v.    Isbell,    A3  United  States. — Tabor  v.  Commer- 

Ala.  456;  Jones  v,  Jones,  42  Ala.  218;  cial  Nat.  Bank,  62  Fed.  Rep.  383;   U. 

Riler  v.  State,  88  Ala.  193.  S.  v,   Shapleigh,   54  Fed.  Rep.   126; 

IlliHois, — Chicago,  etc.,  R.  Co.  v.  Ward  v.  Blake  Mfg.  Co.,  56  Fed.  Rep. 

Nix,  137  111.  141 ;  Schrocder  v.  Walsh,  437 ;  Burton  v.  Driggs,  20  Wall.  (U. 

10  III.  App.  36.  S.)  125;  Camden  v.  Doremus,  3  How. 

Indiana. — Pennsylvania  Co.  v.  Hor-  (U.  S.)  515. 

ton,  132  Ind.  189;  Watts  v.  Green,  30  2.  Rush  v.  French,  i  Arizona  124; 

Ind.  98;  Hallock  v.  Iglehart,  30  Ind.  Cleveland,  etc.,  R.  Co.  v,  Highsmitn, 

327;  Love  V,  Carpenter,  30  Ind.  284;  59  111.  App.  6ki  ;  Mobley  v.  State,  83 

Louisville,  etc.,  R.  Co.  r.  Worley,  107  Ind.  92;  Ford  i;.  Independent  Dist.,  46 

Ind.  320;  Fishback,  etc.,  Gravel  Road  Iowa  294;    Des   Moines   Valley  Live 

Co.  r.  Wilson,  31  Ind.  371.  Stock  Ins.  Co.  v.  Henderson,  38  Iowa 

Iowa. — Blackmore  t/.  Fairbanks,  79  446;  McClernand  v.  Com.,  11  Ky.  L. 

Iowa  283.  Rep.   301 ;  Gorham   v,   Kansas  City, 

Kansas, — Palmetto     Town     Co.  v.  etc.,  R.  Co.,   113  Mo.  408;    Cary  v. 

Rucker,  McCahon  (Kan.)  146.  Cleveland,  etc.,  R.  Co.,  29  Barb.  (N. 

Lonisiana. — State   v.    Wiggins,   45  Y.)  35;    Hauxhurst  v.  Ritch,   119  N. 

La.  Ann.  416.  Y.  621 ;  Vantilburgh  v.  Shann,  24  N. 

Minnesota, — Baldwin  v,  Blanchard,  J.  L.  740. 

15  Minn.  489;  Hooper  v.  Chicago,  etc.,  8.  Rush  v.  French,  i  Arizona  125. 

R.  Co.,  37  Minn.  52.  "  Counsel  are  held  to  the  grounds 

Missouri. — Carr    v.  Moss,  36  Mo.  of  objection  stated  at   the   time  they 

App.  565;  Griveaud  v,  St.  Louis  Cable,  call  for  a  decision  of  the  judge  below, 

etc.,  R.  Co.,  33  Mo.  App.  468;  Schultz  because  they  are  supposed  toknow  the 

V.  Moon,  33  Mo.  App.  329.  law  of  their  case,  and  if  they  do  not 

Nez*ada. — Langworthy  v.  Coleman,  offer  other  objections  they  are  supposed 

18  Nev.441 ;  State  v.  Jones,  7  Nev.  408.  to  waive  them.  *  *  *  It  is  their  busi- 

New  Hampshire. — Bundy  v,  Hyde,  ness   to  be   attentive  on  a  trial,  and 

50  N.  H.  116.  if  they  miss  a  point  by  neglect  they 

New    fork.  —  Valton    v.    National  must   lose    it."    Rush    v.    French,   i 

Fund  L.  Assur.  Co.,  20  N.  Y.  32 ;  £1-  Arizona  124. 

well  V.  Dodge,  33  Barb.  (N.  Y.)  336.  4.  Alabama. — Reese  v.  Gresham,  29 

Tennessee. — Pickett  r.  Boyd,  11  Lea  Ala.  91;  Williams  v.  Gunter,  28  Ala. 

(Tenn.)  498;  Inmim  v.  Smith,  i  Head  ^i ;  Smith  v.  King,  22  Ala.  558;  Gor- 

(Tenn.)  411;  Johnson  i;.  Patterson,  13  don  v,  McLeod,  20  Ala.  242;  Bendall 

Lea  (Tenn.)  6l8 ;  Montgomery  v.  Cold-  v.  Bendall,  24  Ala.  295 ;  Taylor  v.  Mc- 

well,  14  Lea  (Tenn.)  37.  El  rath,  35  Ala.  330. 

Texas. — Bell  v.  State,  2  Tex.  App.  Arkansas. — Martin   v.   Jackson,   21 

216.  Ark.   286;  Gray   v.   Adams,   19  Ark. 

Wyoming. — Boburg    v,     Prahl,     3  289;  Gardner  v.  Miller,  21  Ark.  398; 

Wyoming  325.  Henry  v.  Green,  2Z  Ark.  401 ;  Sebas- 
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exception,  errors  committed  by  the  trial  court  will  be  considered 
waived.-^ 

7.  Time  to  Take  Bzceptiont. — Exceptions  should  be  taken  at 
the  time  of  the  ruling  or  decision  complained  of.*  For  it  is 
well  established  that  erroneous  steps  in  the  progress  of  a  cause 
are  waived  unless  excepted  to  before  additional  steps  are  taken.' 

8.  By  Whom  Exceptions  Taken. — As  a  general  rule,  an  excep- 
tion must  be  taken  by  a  party  to  the  action,*  but  it  has  been 

court.     It  is  the  duty  of  that  court  to  Missouri, — State  v.  Foster,  115  Mo. 

examine  the  facts,  as  weU  as  the  law,  448;  State  i/.  Luke,  104  Mo.  563 ;  Kauff- 

and  if  errors  have  been  committed  in-  man  v,  Harrington,  23  Mo.  App.  572 ; 

volving  the  right  of  the  party  to  re-  State  v,  Elvins,  loi  Mo.  246;  State  v. 

cover,  it  may,  in  its  discretion,  grant  Brannum,  95  Mo.  22 ;  State  v.  Merers, 

a  new  trial.     Roberts  v»  Tobias,  lao  og  Mo.   107;   State  v.  McDonala,   85 

N.  Y.  5;    Mandeville  v.   Marvin,   30  Mo.  542;  Ecton  v.  Kansas  City,  etc., 

Hun   (N.  Y.)  282;  Whittaker  v.  Del-  R.  Co.,  56  Mo.  App.  337;  McAnaw  v. 

aware,  etc.,  Canal  Co.,  49  Hun  (N.  Y.)  Matthis,  129  Mo.  142. 

400;  Standard  Oil  Co.  T/.  AmajBon  Ins.  Montana. — Griswold    v,    Boley.    i 

Co.,  79  N.  Y.  506;  Hamilton  v.  Third  Mont  545. 

Ave.  R.  Co.,  53  N.  Y.  25.  iSTrrv  Af<p»ica.— Territory  v.  Baker,  4 

Appeal  does  Not  Operate  as  Szceptton.  N.  Mex.  117. 
— Taking  an  appeal  does  not  amount  New  Tork, — Onondaga  County  Mut. 
to  an  exception  to  a  ruling  as  to  which  Ins.  Co.  v.  Minard,  2  N.  Y.  98. 
error  is  assigned,  so  as  to  obviate  the  Ohio, — Franks  t/.  State,  12  Ohio  St.  i. 
necessity  of  taking  an  exception   to  Pennsylvania, — Stewart  v.  Hunting- 
such  ruling  at  the  time.     Fletcher  v,  don  Bank,  11  S.  &  R.  (Pa.)  267. 
Waring,    137   Ind.    159;  Timmons   v.  South  Carolina, — Coleman  v.  Hel- 
McOnnoughhay,  8  Ind.  483.  ler,  13  S.  Car.  493;  Buttz  v,  Campbell, 

1.  Warrick  v.  Rounds,  17  Neb.  aii  ;  15  S.  Car.  614. 

People  v.  Barker,  60  Mich.  277;-Mc-  Texas, — Goode  v.  State,  2  Tex.  App. 

Kinnon  v.  Atkins,  60  Mich.  418 ;  Evans  520. 

V.  Trenton,   112  Mo.  390;  Jarman  v,  Wisconsin, — Meier  v,   Morgan,    82 

McMahon,  37  Ala.  431 ;  Burns  v,  Peo-  Wis.  289. 

pie,    126  111.  283;  Prairie   County  v.  United  States. — Walton  v.    U.    S., 

Bancroft,   26  Ark.    526;  Territory  v,  9  Wheat.  (U.S.)  651;  U.  S.  v.  Carey, 

0*Donnell,  4  N.  Mex.  66;  Holton  v.  no  U.  S.  51;  Sheppard  v.  Wilson,  6 

Butler,  22  Iowa  557;  Redding  v.  Page,  How.  (U.  S.)  260. 

52  Iowa  406.  Exoeptlons  Taken  at  SiUMMquent  TmiL 

2.  Indiana, — ^Thomas  v.  Griffin,  i  — Exceptions  to  a  ruling,  taken  at  a 
Ind.  App.  457 ;  Boyce  v.  Graham,  91  term  subsequent  to  that  at  which  the 
Ind.  420 ;  Dickson  v.  Rose,  87  Ind.  103.  ruling  was  made,  come  too  late.     Rob- 

Iowa. — Joliet  Iron,  etc.,  Co.  v.  Chi-  ertson  v.  Com.  (Va.  1894),  19   S.    E. 

cago,  etc.,  R.  Co.,  50  Iowa  455 ;  Nagel  Rep.  877. 

V,  Guittar,  62  Iowa  510;  Boardman  v.  After  Settlement  of  OaBe  on  Appeal. — 

Beckwith,  18  Iowa  292.  So  exceptions  cannot  be  filed    after 

Kansas. — Powers  v,  McCue,  48  Kan.  settlement  of  case  on  appeal.  Hemphill 

477;  Piersol  v,  Shelley,  3  Kan.  App.  v,  Morrison,  112  N.  Car.  756. 

386.  After  Verdict. — Nor  can  exceptions 

Kentucky, — Burns  v.  Com.,  3  Mete,  be  taken  to  a  charge  after  verdict  ren- 

(Ky.)  14.  dered.  Warren  v.  Lagrone,  la  S.  Car. 

Maine, — Carleton  v.  Lewis,  67  Me.  51. 

77.  8.  Jones  v.  Van  Patten,  3  Ind.  107 ; 

Massachusetts, — Brown  v,  Abington  Tayloe  v.  Old  Dominion  Steam  Ship 

Sav.  Bank,  119  Mass.  69;  Spooner  v.  Co.,    88    N.    Car.     15;     Branton    v. 

Cummings,  151  Mass.  313.  O'Briant,  93  N.  Car.  99;    Yerkes  ti. 

Mississippi. — Wilson  t;.    Owens,    i  Richards,  153  Pa.  St.  652. 

How.  (Miss.)  126;  Phillips  v.  Lane,  4  4.  Conrad  v.  Johnson,  20  Ind.  421 ; 

How.  (Miss.)  122;  Barney  v.  Scher-  Campbell  v.  Swasey,  12  Ind.  70. 

ling,  40  Miss.  320.  Amicni  CinliB. — ^An  attorney  appear- 
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held  that  an  exception  by  one  who  is  the  real  party  in  interest 
in  the  appeal,  although  not  technically  the  party  appealing,  will 
be  sufficient  to  save  a  question  for  review.*  A  party  is  not 
entitled  to  the  benefit  of  an  exception  not  taken  by  himself; 
thus  an  exception  taken  by  one  party  is  not  available  to  his 
adversary  *  and  a  party  not  injured  by  a  ruling  is  not  entitled  to 
except  thereto ;  he  cannot  complain  that  a  ruling  is  prejudicial 
to  a  third  person  not  a  party .^  So  where  an  exception  is  taken 
by  several  parties,  it  must  be  good  as  to  all  or  it  will  not  be 
available* 

9.  Form  of  EzceptioiLB, — No  particular  form  of  exceptions  is 
necessary.  It  is  sufficient  that  the  court  understands  that  coun- 
sel excepts.* 

10.  Particularity  Eequired  in  Exceptions. — Exceptions  must  be 
directed  to  the  specific  ruling  complained  of.  Exceptions  to  one 
ruling  present  no  question  as  to  the  correctness  of  another.® 

Izoeptioiu  to  Bnlingf  in  OroM. — So  if  there  are  several  rulings  con- 
sidered objectionable,  an  exception  must  be  saved  to  each ;'''  for  a 

ing  as  a  mere    amicus  curia  cannot  trial,  that  the  defeated  party  may  hunt 

except  to  a  ruling.    Conrad  v.  John-  through  the  record  and  if  he  finds  an 

son,  20  Ind.  421 ;  Knight  v.  Low,  15  unsuspected  error  attach  it  to  a  gen- 

Ind.  374;  Campbell  v.  Swasey,  12  Ind.  eral  exception  and  thus  obtain  a  re- 

70;  Hustf'.  Conn.,  12  Ind.  257;  Martin  versal  of  the  judgment  upon  a  point 

V.  Tapley,  1 19  Mass.  1 16.  that  may  never  have  been  brought  to 

1.  Fries  v.  Porch,  49  Iowa  351.  the    attention    of    the   court  below." 

t.  Chicago,   etc.,    R.  Co.  v.  Hein-  Springfield  F.  &  M.  Ins.  Co.  v.  Sea,  21 

rich,  57  111.   App.   399;  Bingham  v.  Wall.  (U.  S.)  162. 

Stage,  123  Ind.  282.  Waiver  of  Suffldency  of  EzceptloB. — 

3.  Coates  V.  Wilkes,  94.  N.  Car.  174.  An  objection  that  an  exception  treated 

4.  Bosley  v.  National  Mach.  Co.,  by  counsel  and  court  in  the  court  be- 
123  N.  Y.  551;  Murray  v.  Usher,  117  low  as  properly  taken  is  insufficiently 
N.  Y.  542;  Markham  v.  Washburn  (C.  stated,  cannot  be  first  taken  on  appeal. 
PI.),  45  N.  Y.  St.  Rep.  683;  Walker  v.  Hall  v.  Harris.  2  S.  Dak.  331. 
Popper,  2  Utah  96;  State  v.  Gregory,  7.  Indiana. — Johnson  v.  McCulloch, 
13a  Ind.  388.  89  Ind.  270 ;  Western  Union  Tel.  Co.  v. 

Thus  a  joint  exception  by  two  de-  Trissal,  98  Ind.  566 ;  Walter  r.  Walter, 

fendants,  to  a  conclusion  of  law  which  117  Ind.  247;  Leyner  v.  State,  8  Ind. 

was  not  erroneous  as  to  one  of  them,  is  490 ;  Wilson  v.  Wolf er,  8  Ind.  398. 

not  available  on  behalf  of  the  other.  Montana. — Kleinschmidt  v.  Her,  6 

Bosley  v.  National  Mach.  Co.,  123  N.  Mont.  122. 

Y.  551.  New    Yorh. — Bosley    v.     National 

•.  Thwing  V.    Clifford,    136  Mass.  Mach.  Co.,  123  N.  Y.  554;  Willard  v. 

4S3;  Leavenworth  v.  Mills,  6  Kan.  288.-  Warren,  17  Wend.  (N.  Y.)  257. 

Bieeytloii  In  Form  of  Argument. — An  North    Carolina. — Meekins  v.   Ta- 

exception  in  the  form  of  an  argument  tem,  79  N.  Car.  546. 

is  unavailing.     Alsobrook  v.  Watts,  19  Oregon. — ^Murray  v.  Murray,  6  Ore- 

S.  Car.  543.  gon  17. 

•.  State  V.  Weaver,    123   Ind.  512;  Tennessee. —  Fearce    v.    Suggs,    85 

State  V.  Leaver,  62  Wis.  387 ;  Herman  Tenn.  724. 

V.  Jeffries,  4  Mont.  513;  Schoonmaker  Wisconsin. — Carroll   v.    Little,    73 

V.  Bonnie,  119  N.   Y.  565.  Wis.   52;   Buffalo  Barb  Wire  Co.  v. 

"Exceptions  to  be  of  any  avail  must  Phillips,  67  Wis.  129. 

present  distinctly  and  specifically  the  6''»«V^rf5/a/M.— Springfield  F.  &M. 

ruling  objected  to.    A  case  ought  not  Ins.  Co.  v.  Sea,  2X  Wall.  (U.  S.)  158; 

to  be  left  in  such  a  condition  after  a  Young  v.  Martin,  8  Wall.  (U.  S.)  354. 
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In  General.        EXCEPTIONS  AND  OBJECTIONS.        Hew  Trial, 

single  exception  to  a  series  of  rulings  is  unavailable  if  any  one  of 
them  is  correct.* 

11.  Obviating  Hecestity  for  Objections  and  Ezoeptions  by  Btipnla- 
tion. — Although  there  are  decisions  which  seem  to  maintain  a 
contrary  doctrine,*  the  better  opinion  is  that  the  necessity  for 
objections  and  exceptions  cannot  be  obviated  by  stipulation  in 
advance  that  they  shall  be  considered  as  made.' 

IS.  Benewing  Objections  in  Kotion  for  Hew  TriaL — In  some  juris- 
dictions,  to  entitle  a  party  to  a  review  of  error  occurring  at  the 
trial  it  is  also  necessary  to  call  the  attention  of  the  court  to  the 
error  in  a  motion  for  new  trial  by  assigning  such  error  as  a  ground 
for  new  trial.* 

1.  Elton  V.  Markham,  20  Barb.  (N.  Counsel  cannot  dispense  with  the 
Y.)  343 ;  Gray  v.  Elzroth,  lolnd.  App.  valuable  aid  of  the  court  in  administer- 
587 ;  Harrison  v,  Hamner,  99  Ala.  603.  ing  the  law,  and  then  charge  the  court 

2.  Dictum  in  Turner  v.  Grand  later  with  error  for  not  sustaining  an 
RapidSi  3o  Mich.  390.     See  also  Wolf  unspoken  objection." 

V.  Smith,  36  Iowa  454.  4.  Arkansas, — ^Merriweather  v.   Er- 

S.  Greer  v.  Greer,  58  Hun  (N.  Y.)  win,  27  Ark.  37;  Steck  v,  Mahar,  26 

251 ;  Herman  V.  Jeffries,  4  Mont.  513;  Ark.    536;    Hunter  v.  State,  55  Ark. 

Covilland  v.  Tanner,  7  Cal.  38;  Bur-  359;    Steward   v,  Scott,  57  Ark.  153; 

doin  r.  Trenton,  116  Mo.  358.  Daniel  v.  Guy,  19  Ark.  121. 

In  this  last  case  an  objection  to  the  Georgia. — Hicks  v.   Sharp,  89  Ga. 

argument  of  counsel  was  made  for  the  311. 

first  time  on  appeal,  a  stipulation  hav-  Idaho, — Washington,  etc.,  R.  Co.  v, 

ing  been  made  that  *'  no  objection  was  Osborne,  2  Idaho  527. 

to  be  made  during  said  closing  argu-  Illinois. — Chicago,    etc.,  R.  Co.  v. 

ment,  but  such  was  and  is  considered  Elmore,   32   111.   App.  418;    Jones    -v. 

objected  to."     In  commenting  on  this  Jones,  71  111.  562 ;  Leyenberger  v.  Paul, 

stipulation  the  court  said:  "The  con-  25  111.  App.  480;  Emory  v,  Addis,  71 

trol  of  the    argument    is    committed  111.   273;    Miller  v.    Ridgely,    r9   111. 

very  largely  to  the  discretionary  power  App.  306;  Clauses.  Bullock  Printing 

of  the  trial  judge.   The  Supreme  Court  Press  Co.,  20  111.  App.  113;  Vanliew 

only  interferes  to  correct  his  action  v,   Galesburg   Second   Nat.  Bank,  21 

therein  where  there  has  been  a  plain  111.  App.  126;  Radeke  v.  Cook,  21  111. 

and  unmistakable  abuse  of  discretion.  App.  595 ;  Ottawa,  etc.,  R.  Co.  v.  Mc- 

Now,  if  counsel  stipulate  not  to  object  Math,  91  111.  loj;  Baylor  v.  Baylor,  9 

to  an  argument,  and,  what  is  more  to  111.  App.  410;  Gage  v,  Goudy,  128  III. 

the  point,  carry  out  such  an  arrange-  566;  Hintz  v.  Graupner,  138  111.  158; 

ment,  so  that  the  trial  judge  is   not  Obermann  Brewing  Co.  v,  Ohlerking, 

called  on  to  make  any  ruling  regard-  33  111.  App.  26;  Memory  v.  Niepert,  33 

ing  it,  the  party  who  remains  silent  111.  App.  131 ;  Rock  Island  v.  Riley,  3o 

and   invokes   no   corrective  action  by  111.  App.  171. 

the  court  until   the   time  has  passed  Indiana. — Stilwell  v.  Chappell,  30 

when  any  correction  could  be  availing  Ind.  72 ;  Crowfoot  v.  Zink,  3oInd.  446; 

must  be  held  to  have  no  just  cause  to  Indianapolis   v.  Parker,  31  Ind.   230; 

complain  thereafter.  *  *  *  The  court  Cobb  v.  Krutz,4o  Ind.  323;  McKinney 

may  itself  interpose,  when  necessary,  v.  Shaw,  etc.,  Mfg.  Co.,  51  Ind.  219; 

to  keep  an  argument  in   its    proper  Holesapple  v.  Fawbush,  51  Ind.  494; 

channel;  but  if  it  does  not  do  so,  a  Slagle  v.  Bodmer,  58  Ind.  465;  Peden 

party  or  his  counsel  should  object  to  v.  Mail,  118  Ind.  556;  Henly  v.  Kem, 

any  remarks  deemed  improper,  so  that  15  Ind.  391;  Robinson  v.  Hadley,   14 

the  court  may  plainly  understand  the  Ind.  417;  Woodfield  v.  Barbee,  18  Ind. 

objection  and  act  upon  it  to  correct  320;    Harderie  v.  Lafayette,  20    Ind. 

or  remove  the   false   impression  they  234 ;  Lures  v.  Botte,  26  Ind.  343 ;  State 

may  tend  to  create,  while  there  is  yet  v.  Swarts,  9  Ind.  221 ;  Morningstar  xf. 

time  for  such  ruling  to  be  effective.  Hardwick,  3  Ind.  App.  431 ;  Balue  v, 

168  Volume  VIIL 


,     EXCEPTIONS  AND  OBJECTIONS.    Por  Want  ot 

n.  JuBODiCTiov — 1.  For  Want  of  JurisdiotioiL  of  Parties— ^7.  Ne- 
CESSITY  FOR  OBJECTIONS. — ^An  objection  that  the  trial  court  had 

Sear,  131  Ind.  301;  McGuffey  v.  Mc-  Powell  v.  Palmer,  45  Mo.  App.  236; 
Clain,  130  Ind.  327;  McMuUen  V.Clark,  Honejcutt  v.  St.  Louis,  etc.,  R.  Co., 
49  Ind.  77;  Delhaney  v.  State,  115  Ind.  40  Mo.  App.  675;  St.  Lrouis  v,  Siefer- 
499;  Marshall  V.  Lewark,  117  Ind.  377;  er,  iii  Mo.  665;  Bishop  t;.  Ransom, 
Arbuckle  v.  McCoy,  53  Ind.  63;  Carr  39  Mo.  417;  Lewis  v,  Moxey,  9  Mo. 
t>.  Eaton,  42  Ind.  385;  Scovi lie ^v.  Chap-  App.  597;  Acock  v.  Acock,   57  Mo. 
man,  17  Ind.  470 ;  Kent  v.  Lawson,  12  154;  Curtis  v.  Curtis,    54   Mo.   351; 
Ind.  675;  White  Water  Valley  R.  Co.  State  v.  Mann,  83  Mo.  589;  Exchange 
V.  McClure,  29  Ind.  536;  Leary  v,  Eb-  Nat.  Bank  v.  Allen,  68  Mo.  474;  Crow 
ert,  72  Ind.  418;  Jackson  v.  Swope,  134  v,  Stevens,  44  Mo.  App.  137;  McCord 
Ind.  hi;  Taylor  v,  Shelkett,  65  Ind.  v.  Doniphan  Branch  R.  Co.,  21  Mo. 
297;  Berlin  V.  Oglesbee,  65  Ind.  308;  App.   92;   State  v,  Millikan,  24  Mo. 
Ohio, etc.,  R.  Co.  v.  Judy,  lao  Ind.  397;  App.  462 ;  State  v.  Day,  100  Mo.  242 ; 
Huffmond  v.  Bence,  128  Ind.  131 ;  Mc-  State  v.  Grote,  109  Mo.  345;  B^vin  v. 
Gee  V,  Robbins,  58  Ind.  463;  Gray  v,  Powell,  11  Mo.  App.  216;  Klotz  v.  Per- 
Stiver,  24  Ind.  174;- Fountain  County  teet,  loi  Mo.  213;  Kinion  v,  Kansas 
V.  Bilsland,   12    Ind.    668;   Miller  v.  City,  etc.,  R.  Co.,  39    Mo.  App.  574; 
Eldridge,   126  Ind.  461;  Garrigan  v.  Benoist  v.  Powell,  7  Mo.  224;  Floersh 
Dickey,  i  Ind.  App.  421.  v.  State  Bank,  10  Mo.  516;  Lancaster  v, 
Iowa. — Lyons   v.   Van    Gorder,  77  Washington  L.  Ins.  Co.,  62  Mo.  121 ; 
Iowa  600.  Childs  v.  Kansas  City,  etc.,   R.   Co. 
Kansas. — Atchison  v.   Byrnes,   22  (Mo.  1891),  17  S.  W.  Rep.  954;  Ger- 
Kan.65;  Buettinger  v.  Hurley,  34  Kan.  man  Sav.  Inst.  v.  Jacoby,  97  Mo.  617; 
585;  State  V,  Tuchman,  47  Kan.  726;  Smith  v.  Zimmerman,  51   Mo.  App. 
Missouri  Glass  Co.  v.  Bailey,  51  Kan.  519;  Haynes  v.  Trenton,  108  Mo.  123; 
19a;  Fairfield  v.  Dawson,  39  Kan.  147;  Connelly  t;.  Shamrock  Benev.  Soc,  43 
Norrls  V.  Evans,  39  Kan.  668;  Lott  v.  Mo.  App.  283;  Ridenhour  v.  Kansas 
Kansas  City,  etc.,  R.  Co.,  42  Kan.  293.  City  Cable  R.  Co.,  102  Mo.  283;  State 
•    Kentucky. — Com.  v.   Williams,    14  v.  Nelson,  loi  Mo.  477;  Holladay  t;. 
Bush  (Ky.)  297;  McLain  v.  Dibble,  13  Langford,  13  Mo.  App.  594;  Hildreth 
Bush  (Ky.)  297;  Slater  v.  Sherman,  5  Printing  Co.  v.  Stokes,  14  Mo.  App. 
Bush  (Ky.)  206;  Louisville, etc.,  R.  Co.  591 ;  Fox  v.  Young,  22  Mo.  App.  386; 
V.  Mahony,  7  Bush  (Ky.)  236;  Todd  Blakely  v,  Hannibal,  etc.,  R.  Co.,  79 
V.  Louisville,  etc.,  R.  Co.  (Ky.  1889),  Mo.  3WB;  Carver  v.  Thornhill,  53  Mo. 
II  S.  W.  Rep.  8;  Hopkins  v.  Com.,  3  283;  St.  Louis  v.  Excelsior  Brewing 
Bush  (Ky.)  480;  Alexanders.  Hum-  Co.,.  96  Mo.  678;  Hannibal,  etc.,  R. 
ber,  86  Ky.  565.  Co.   v.   Clark,  68  Mo.   371 ;    Hill    v. 
Missouri. — Mays  v.  Mays,  114  Mo.  Alexander,  77  Mo.  296;  Giddings   v, 
536;  State  V.  Johnson,  115  Mo.  480;  Phcenix  Ins.  Co.,  90  Mo.  272. 
Kansas  City  First  Nat.  Bank  v.  Landis,  Nebraska. — Midland  Pac.  R.  Co.  v. 
34  Mo.  App.  438 ;  Green  T'.  Walker,  99  McCartney,  i    Neb.    398;    Wells    v. 
Mo.  68;  State  v.  Burns,  99  Mo.  475;  Preston,  3  Neb.  444;  Horbach  v.  Mil- 
Ray  V.  Thompson,  26  Mo.  App.  431 ;  ler,  4  Neb.  31 ;   Cropsey  v.  Wiggen- 
Fields  V.  Baum,  35  Mo.  App.  511 ;  Al-  horn,  3  Neb.  108;  Creighton  t\  New- 
bertv.  Seller,  31  Mo.  App.  247;  State  ton,  5  Neb.  100;  Gibson  v.  Arnold,  5 
V.  Jewell,  90  Mo.  467;    Kamerick  v.  Neb.  186;  Hull  t;.  Miller,  6  Neb.  128; 
Castleman,  29  Mo,  App.  658;  Ellison  Hosford  v.  Stone,  6  Neb.  378;  Mills  v. 
V.  Bowman,  29  Mo.  App.  439;  State  v.  Miller,  2  Neb.  317;  Manning  v.  Cun- 
Grimes,  loi  Mo.  188;  States.  Elkins,  ningham,  21   Neb.   288;  Singleton  v. 
101  Mo.  344;   State  v.  Hurlstone,  92  Boyle,  4  Neb.  415;  Horacek  v.  Keeb- 
^o-  329;    Kotchford  v.  Creamer,  65  ler,  5  Neb.' 356;  *Wal rath  v.  State,  8 
Mo.  48;  State  v.  Marshall,  36  Mo.  400;  Neb.  88;  Stanton  County  v.  Canfield, 
Collinsr.  Saunders,  46 Mo.  389;  Long  10  Neb.  390;  Russell  v.  State,  13  Neb. 
v.Towl,  41  Mo.  398;  State  v.  Burck-  68;    Dodge  v.   People,  4  Neb.   228; 
hartt,  83  Mo.  A30;  Kansas  City,  etc..  Lights.  Kennard,  11  Neb.  130;  Becker 
R-  Co.  t>.  Carhsle,  94  Mo.   166;   In  v.  Simonds,  33  Neb.  680;  Sherwin  s. 
re  Gardner's  Petition,  41  Mo.  App.  O'Conner,  24  Neb.  603 ;  Omaha,  etc., 
5^;  Atkison  v,  Dixon,  96  Mo.  582;  R.  Co.  v.  O'Donnell,  22  Neb.  475; 
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no  jurisdiction  of  the  person  of  the  party  cannot  be  raised  for 
the  first  time  on  appeal.*     Where  a  party  voluntarily  appears  to 

Yates  V,  Kinney,  35  Neb.  xao ;  Dun-  Iowq. — Matter  of  Capper's  Will,  85 

ham  V,  Courtnay,  34  Neb.  627 ;  Miller  lowaSs;  Bridgmanz/.  Wilcut, 4 Greene 

I'.  Antelope  County,  35  Neb.  337 ;  Car-  (Iowa)  563. 

low  V.  Aultman,  28  Neb.  672 ;  Harrkig-  Kansas. — Kaw  L.  Assoc,  v.  Lemke, 

ton  r.  Latta,  23  Neb.  84;  Planck  t/.  40  Kan.    143;   Kansas  City,  etc.,   R. 

Bishop,  26  Neb.  589;   Volker  v,  Te-  Co.  v.  Rodebaugh,  38  Kan.  45;  Carr 

cumseh  First  Nat.  Bank,  36  Neb.  603;  v.  Catlin,  13  Kan.  408;  North  Missouri 

Schreckengast  v.  Ealy,  16  Neb.  510;  R.  Co.  t;.  Akers,  4  Kan.  453 ;  Reedy  v. 

Hastings,  etc.,  R.  Co.  t;.   Ingalls,   15  Gift,  2  Kan.  392 ;  Miller  v.  Bogart,  19 

Neb.    123;    Cleveland    Paper  Co.  v.  Kan.    117;    Burdette    v,   Corgan,    26 

Banks,  15  Neb.  23;  Weirt^.  Burlington,  Kan.  104;  Greenwell  v.  Greenwell,  36 

etc.,  R.   Co.,   19  Neb.   313;   Nyce  v.  Kan.  530;  Bury  v.  Conklin,  33  Kan. 

Shaffer,  30  Neb.  509.  460;  Meixell  v,  Kirkpatrick,  29  Kan. 

Ne-w  Mexico, — Anderson  v.  Terri-  679;  Anderson  r.Burchett,  48  Kan.  781; 

tory,  4  N.  Mez.  108.  Anglo-American    Packing,    etc.,  Co. 

Texas, —  Clark   v.   Pearce,   80  Tex.  v.  Turner  Casing  Co.,  34  Kan.  345; 

146;  Seele  v.  Neumann  (Tex.  1886),  i  Wells  t;.  Patton,  50  Kan.  733;  Freeman 

S.  W.  Rep.  374.  V.  Waynant,  25  Kan.   280;  Carver  v. 

West  Virginia, — Brown  v.  Brown,  Shelly,  17  Kan.  472. 

39  W.  Va.  777.  Maryland. —  Fairfax  Forrest  Min., 

\.  Alabama. —  Cullum    v,   Batre,   3  etc.,  Co.  r.  Chambers,  75  Md.  604. 

Ala.  415;  Barnett  v.  Tarrence,  33  Ala.  Massachusetts, —  Prince  v,    Gunda- 

463.  way,  157  Mass.  417 ;  Davis  v,  McEn- 

California. — Arroyo     Ditch,     etc.,  aney,  150  Mass.  451. 

Co.  t;.  Superior  Ct.,  93  Cal.  49;  In  re  Michigan, —  Hopkins  v.  Green,  93 

Thompson,    loi    Cal.   349;    Hayes  v,  Mich.  394. 

Shattuck,   21    Cal.    51;    NIahoney    v,  Minnesota, — Masterson  v.  Le  Claire, 

Middleton,  41  Cal.  41.  4  Minn.  163. 

Colorado. — Lord  v.   Hendrie,   etc.,  Missouri. — Wolf  v,  Harrington,  38 

Mfg.   Co.,    13    Colo.    393;   Colorado  Mo.  App.  276;  Rowley  v.  Hinds,  50 

Cent.  R.  Co.  t;.  Caldwell,  II  Colo.  545;  Mo.  ^03;   Page  xk  Atlantic,   etc.,   R. 

Denver,   etc.,    R.  Co.  v.  Roberts,  6  Co.,  61  Mo.  78 ;  Holmes  Organ  Co.  z;. 

Colo.  333;  Jones  v.  Stevens,   i  Colo.  Petitt,  34  Mo.  App.  536. 

67;  Creighton  r.  Kerr,  i  Colo.  509;  Montana. — Gage  t;.  Maryatt,9Mont. 

Wyatt  V.  Freeman,  4  Colo.  14;  Smith  265. 

V.   District  Ct.,  4  Colo.  235;  Union  Nehrasha. — Bucklin  v.  Strickler,  33 

Pac.  R.  Co.  V.  De  Bu.sk,  12  Colo.  296;  Neb.  602;  Leake  v.  Gallogly,  34  Neb. 

Deitz  V.  Central,  i  Colo.  323;  Charles  857;  Porter  v,  Chicago,  etc.,  R.  Co., 

V,  Amos,  10  Colo.  272 ;  Kurtze  v.  Mc-  i  Neb.  14. 

Cord,    I  Colo.  164;   Hardenbrook  v.  New  Jersey. — Nave  v.  Noezel,  50 

Harrison,  11  Colo.  9;  Schoolfield  v,  N.   T.   L.  523;  North  Hudson  County 

Brunton,  20  Colo.  139;  Cooper  v.  Mc-  R.  Co.  v.  Flanagan,  57  N.  J.  L.  696. 

Keen,  11  Colo.  41.  New    Torh. — Abrahamson  v,  Kocb, 

Georgia, — Macon,   etc.,  R.   Co.   v,  7  Misc.  Rep.  (N.  Y.  C.  PI.)  122;  Mat- 
Gibson,  85  Ga.  2.  ter  of  Blu^,  9  Misc.  Rep.  (N.  Y.  Su- 

lUinois. — Railway  Pass.,  etc..  Con-  preme  Ct.)  571;  Brown  r.  King,  63 

ductors'    Mut.    Aid,    etc.,   Assoc,   v,  Hun  (N.  Y.)  158;  Malone  v,  Clark,  2 

Robinson,  38  111.  App.  iii ;  Swingley  Hill  (N.  Y.)  657. 

V,  Haynes,  22  III.  214;  Ohio,  etc.,  R.  North  Carolina. — Devereux  v,  De- 
Co.  T/.  McCutchin,  27  111.  9^  Reynolds  vereux,  81  N.  Car.  12;  Cloman  v. 
V,  Foster,  89  111.  259;  Wasson  v.  Cone,  Staton,  78  N.  Car.  236;  Leach  v.  West- 
86  111.  46;  Alton  V.  Kirsch,  68  III.  261.  ern  North  Carolina  R.  Co.,  65  N.  Car. 

Indiana.  —  Reed  i'.  Bodkin,  68  Ind.  486;  Baruch  v.  Long,  117  N.  Car.  509. 

325;  Ohio,  etc.,  R.  Co.  v,  Heaton,  137  Ohio, — Fee  v.  Big  Sand  Iron  Co., 

Ind.   i;    Louisville,   etc.,   R.   Co.   v.  13  Ohio  St.  564;  Marsden  v.  Soper,  ix 

Power,  119  Ind.  269;  Perkins  v.  Hay-  Ohio  St.  503. 

ward,  132  Ind.  96;  Debbs  v,  Dalton  Tennessee, — Eller  t^  Richardson,  89 

(Ind.  1893),  33  N.  E.  Rep.  570.  Tenn.  575. 
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the  merits  of  the  controversy,  or  makes  any  other  appearance  to 
an  action  pending  in  court  which  recognizes  the  general  jurisdic- 
tion of  the  court,  he  thereby  waives  all  irregularities  which  may 
have  intervened  for  getting  him  into  court.* 

b.  Time  and  Manner  of  Making  Objection. — The  objec- 
tion to  be  availing  must  be  tendered  in  limine^  and  disencum- 
bered by  any  other  issue,*  that  is  to  say,  a  party  must  appear 
specially  for  the  sole  purpose  of  contesting  the  jurisdiction  of  the 
court  and  for  no  other,'  for,  as  already  intimated,  a  general 
appearance  gives  the  court  jurisdiction  of  the  person,*  If  the 
party  wishes  to  insist  upon  a  want  of  jurisdiction  of  his  person 
he  should  insist  on  it  before  pleading  to  the  merits,*  and  the 
objection  should  be  raised  by  motion,*  or  by  plea  in  abatement.''^ 

2.  For  Want  of  JnriBdiotion  of  Bubjeet-matter — a.  In  General. — 
Where  the  want  of  jurisdiction  is  of  the  subject-matter  of  the 
action,  the  rule  is  different.  This  objection  cannot  be  waived, 
and  may  be  raised  for  the  first  time  on  appeal.®    It  is  also  the 

Texas, — Williams  v.  Verne,  68  Tex.  person.     Ford  v.  Ford,  no  Ind.  89; 

414;  Perry  v,  McKinzie,  4  Tex.  154.  Sunier  v.  ^filler,  105  Ind.  393;  Green 

Wisconsin. — Grantierv.  Rosecrance,  v,   Elliott,   86  Ind.    53;    Schmied    v. 

Yi  Wis.  488;  Alderson  v.  White,  32  Keeney,  73  Ind.  309;  Neflf  v.  Reed,  98 

Wis.   308;    Anderson  v.   Coburn,  27  Ind.  341 ;  Slauter  v.  HoUowell,  90  Ind. 

Wis.  558;  Lowei/.  Stringham,  i4Wis.  286. 

222;  Steen  v.  Norton,  45  Wis.  412;  1,  Bentz  v.  Eubanks,  32  Kan.  324; 
Blackwood  v,  Jones,  27  Wis,  498 ;  Tall-  Bury  v.  Conklin,  23  Kan.  460;  Single- 
man  v.  McCartj,  II  Wis.  ^i;  Barnum  ton  v.  O'Blenis,  125  Ind.  151.  See,  on 
V.  Fitzpatrick,  11  Wis.  53;  Caughey  this  point,  article  Appkarances,  vol. 
V,  Vance,  3  Chand.  (Wis.)  308;  Ger-  2,  p.  ^y^ei  seq. 

man  Mut.    Farmer    F.    Ins.    Co.    v.  2.  State  v.  Buck,  46  La.  Ann.  656; 

Decker,  74  Wis.  556;  Gray  v.  Gates,  Wells  v.  Patton,  50  Kan.  732. 

37  Wis.  614;  Wickham  v.  South  Shore  S.  Carver  v.  Shelly,   17   Kan.  474; 

Lumber  Co.,  89  Wis.  23.  Beckwith   v.   Douglas,  25   Kan.   232; 

United   States.  —  Western     Union  Cohen    v.    Trowbridge,   6  Kan.  385 ; 

Beef  Co.  v.  Thurman,  70  Fed.  Rep.  Harkness  v.  Hyde,  98  U.  S.  476;  Toledo, 

960;   Bradstreet  v.  Thomas,  12  Pet.  etc.,  R.  Co.  v.  Milligan,  52  Ind.  505. 

(U.  S.)  59.  4.  Gray  v.  Gates,  37  Wis.  614;  Ger- 

QnaH  Judicial  Tribunal. — Where  pro-  man  Mut.  Farmer  F.  Ins.  Co.  v.  Decker, 

cecdings  are  instituted  before  a  quasi  74  Wis.  556;  Taggart  v.  Ratts,  117  Ind. 

judicial  tribunal,  as,   for  Instance,   a  138 ;  Kaw  L.  Assoc,  v.  Lemke,  40  Kan. 

board  of  county  commissioners,  an  ap-  142;  Meixell  v.  Kirkpatrick,  29  Kan. 

pearance  before  the  board  without  ob-  679. 

jecting  to  the  notice  is  a  waiver  of  any  At  to  Wbat  Constitutes  a  Genaral  Ap- 

def^t  therein,  and  objection  cannot  pearance,   see   article    Appbarancss, 

aftenrard  be  made  on  appeal.     Wash-  vol.  2,  p.  632  et  seq. 

ington  Ice  Co.  v.  Lay,  103  Ind.  49;  5.  Harkness  v.  Hyde,  98  U.  S.  476; 

Smith    V,    Alexander,    24    Ind.    454;  Marquezex^.  LeBlanc,  29La.  Ann.  194. 

Fisher  V.  Hobbs,  42  Ind.  276;  Milhol-  6.  Wells   v.   Patton,    50  Kan.   732; 

Un  V.  Thomas,  7  Ind.  165.  Cohen  v.  Trowbridge,  6  Kan.  385. 

Where  a  party  appears  and  files  a  7.  Wells  v.    Patton,   50   Kan.   732; 

remonstrance,  the  filing  of  the  remon-  Nabors  v.  Nabors,  2  Port.  (Ala.)  162. 

strance,  like  the  filing  of  an  answer  or  8.   California, — Mastick  v,  Superior 

other  pleading  in  a  case,  constitutes  an  Ct.,  94  Cal.  347. 

appearance  in  the  case,  and,  so  far  as  Connecticut. — Wildman  v.  Rider,  23 

the  remonttrance   is  concerned,  is  a  Conn.  172. 

wahrer  of  all  questions  pertaining  to  Dakota. — Murry  v.  Burns,  6  Dakota 

the  jurisdiction  of  the  court  over  his  170. 
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Florida, — ^LivingBton    v,    Webster,  Turner    v,    Foard,  83  N.  Car.  683; 

26  Fla.  325.  Smaw  v.  Cohen,  95  N.  Car.  85;  Wil- 

Georgia. — Crane  v,   Barry,  47  Ga.  liamson  v.  Locks  Creek  Canal  Co.,  78 

476.  N.  Car.  156;  Keaton  v.  Banks,  10  Ired. 

Illinois. — Soldiers'  Orphans'  Home  L.  (N.  Car.)  381 ;  Hervej  v.  Edmunds, 

v.  Lyon,  42  111.  App.  615;   Foley  v,  68  N.  Car.  243. 

People,  I  111.  57 ;  Way  v.  Way,  64  111.  Ohio.  —  Thompson    v.    Steamboat 

406.  Julius    D.   Morton,    2    Ohio  St.    26; 

Indiana.  —  Doctor  v.  Hartman,  74  Steamboat  General   Buell  v.  Long,  18 

Ind.  221 ;  Andrews  v,  Powell,  27  Ind.  Ohio  St.  521 ;  Gilliland  v.  Sellers,  2 

303;  Emery  v.   Roral,   117  Ind.  299;  Ohio  St.  223;  State  v.  Turner,  Wright 

Newman  v.   Manning,    89  Ind.  422;  (Ohio)  20;  Evans  v.  lies,  7  Ohio  SL 

Matheney  v.  Earl,  75  Ind.  531;  Debs  233;  Smith  v.  State,  i  Toledo   Leg. 

V.  Dalton,  7  Ind.  App.  84;  Brownfield  nT  152. 

V.  Weicht,  9  Ind.  394;  Terre  Haute,  Pennsylvania. — Coleman's  Appeal, 

etc.,   R.   Co.   V.   Smith,   19  Ind.  42;  75   Pa.   St.   441;   Stearly's  Appeal,  3 

Louisville,  etc.,  R.  Co.  v.  Parish,  6  Grant's  Cas.  (Pa.)  270;  Little  Meadows, 

Ind.  App.  89;  Louisville,  etc.,  R.  Co.  28  Pa.  St.  256;  Small's  Appeal,  23  W. 

V.  Creamer,  6  Ind.  App.  700.  N.  C.  (Pa.)  20;  Fowler  v.  Eddy,  no 

Iowa. — State  v.  Van  Beek,  87  Iowa  Pa.  St.  117. 

569;    Groves  v.   Richmond,   53  Iowa  Rhode  Island. — ^/xi  r^  College  St.,  11 

570;  St.  Joseph  Mfg.  Co.  v.  Harring-  R.  I.  472.  . 

ton,  53  Iowa  380;  Hodges  v.  Tama  South  Carolina. — Hardin  v.  Trim- 
County,  91  Iowa  578 ;  Lansing  v.  Chi-  mier,  30  S.  Car.  391;  Chapman  v, 
cago,  etc.,  R.  Co.,  85  Iowa  215;  Kline  Charleston,  28  S.  Car.  373;  Ware  v. 
V,  Kline,  57  Iowa  386;  Bridgman  v.  Henderson,  25  S.  Car.  385;  Bell 
Wilcut,  4  (rreene  (Iowa)  563.  v.  Fludd,   28  S.   Car.    313;    State  v. 

Kansas. — Foreman  v.  Carter,  9  Kan.  Penny,  19  S.  Car.  218 ;  Gibbes  v,  Mor- 

674.  rison,  39  S.  Car.  369. 

A>»/«<r>(v.— Wickliffe   v.   Bailey,   5  South  Dahota.—Ne]son  v.  Ladd,  4 

B.  Mon.  (Ky.)  253;  Lindsey  v.M'Clel-  S.  Dak.  z. 

land,  I  Bibb  (Ky.)  262.  Vermont.  —  Franks  v.   Lockey,   45 

Louisiana. — Edwards  v.  Edwards,  21  Vt.  395 ;  In  re  Parson's   Estate    ( Vt. 

La.  Ann.  610.  1891),  23  Atl.  Rep.  519. 

Massachusetts. — Riley  v.  Lowell,  117  Virginia. — Witz  v.  Mullin,  90  Va. 

Mass.  76.  805;  (rreen  v.  Massie,  21  Gratt.  (Va.) 

Missouri. — Beck,  etc..  Lithograph-  356;   Buffalo  v.   Pocahontas,  85    Va. 

ing  Co.  V.  Obert,  5^  Mo.  App.  240;  222;  Clarke  v.  Conn,  i  Munf.  (Va.) 

Fields  V.  Maloney,  78  Mo.  172;  Davis  160;  Hooe  r.  Barber,  4  Hen.  &  M. 

V.  Jacksonville  Southeastern  Line,  126  (Va.)  439. 

Mo.  69;  Hannibal,  etc.,  R.  Co.  v.  Ma-  Washington    Territory. — Brown  v, 

honey,  42  Mo.  467;  Graham  v.  Ringo,  Ranch,  i  Wash.  497. 

67  Mo.  324.  West  Fi>^i»itf.— Hall  v.Wadsworth, 

New  yersey. — Parker  v.  Munday,  i  30  W.  Va.  55. 

N.  J.  L.  83.  Wisconsin. — Connors  v.  Gorey,  32 

Jyew  Torh. — ^Dudley  v.  Mayhew,  3  Wis.  519;  Bullard  v.  Kuhl,  54  Wis, 

N.  Y.  9;  Coffin  V.  Tracy,  3  Cai.  (N.  544;  Mathie  v.  Mcintosh,  40  Wis.  120; 

Y.)  129;  People  V.  New  York  Marine  Peck  v.  School  Dist.  No.  4,  21  Wis. 

Ct,  3  Abb.   Pr.    (N.  Y.    Ct.    App.)  518;  Damp  v.  Dane,    29    Wis.    420; 

311;  Delafield  v.  Illinois,  2  Hill  (N.  Haight  v.  Lucia,  36  Wis.  355 ;  Night- 

V.)  159;  Holmes  v.  Honie,  8  How.  Pr.  ingale  t^  Barens,  47  Wis.  389;   Steen 

(N.  Y.  Supreme  Ct.)  383;  Hallett  v.  v.  Norton,  45  Wis.  412;  Rasmussen  v. 

Righters,  13  How.  Pr.  (N.  Y.  Supreme  McCabe,  46  Wis.  600;  Baker  v.  State, 

Ct.)  43;  Pitt  V.  Davison,  37  Barb.  (N.  56  Wis.  575;  McDonald  v.  Vinette,  ^ 

Y.)  97.  Wis.  619;  Felt  V.  Felt,  19  Wis.  193; 

North  Carolina. — Randleman  Mfg.  Palmer  v.  Peterson,  46  Wis.  402 ;  Piano 

Co.  V.  Simmons,  97  N.  Car.  89;  Davis  Mfg.  Co.    v.    Rasey,    69    Wis.    251; 

V.  Council,  92  N.   Car.  725;  White-  Clark  v.  Bowers,  2  Wis.  123;  Edler 

hurst  V.  Pettipher,  105  N.   Car.  40;  v.  Hasche,  67  Wis.  653 ;  Ohse  v.  Bruss, 

Statesville    Bank    v.  Graham,   82   N.  45  Wis.  442. 

Car.  489;  Green  v.  Dawson,  92  N.  Car.  United    States. — The    Fideliter,     i 

61 ;  Meekins  v,  Tatem,  79  N.  Car.  346;  Abb.  (U.  S.)  577 ;  The  Maggie  Ham> 

172  Volume  VIII. 


jirifdietioiL     EXCEPTIONS  AND  OBJECTIONS.    r«  Wut  ot 

rule  that  this  objection  may  be  raised  at  any  stage  of  the  trial.^ 
This  rule  is  founded  upon  very  simple  and  adec^uate  reasons, 
since  a  judgment  rendered  by  a  court  having  no  jurisdiction  of 
the  subject-matter  would  be  a  mere  form,  and  simply  null, 
wherever  and  whenever  called  in  question  in  a  court  of  law.^  If 
the  objection  is  not  raised  by  the  parties,  it  is  the  duty  of  the 
court  to  take  notice  of  the  want  of  jurisdiction  of  its  own 
motion,'  and  where  no  jurisdiction  of  the  subject-matter  exists, 
the  appellate  court  cannot  properly  consider  any  other  question 
raised* 

A  On  Appeal  from  Justice  Courts.— In  cases  of  appeals 
from  justice  courts  to  inferior  courts  of  general  jurisdiction,  the 
decisions  are  very  conflicting,  and  some  of  them  are  apparently 
in  conflict  with  the  rule  stated.  According  to  some  decisions 
an  objection  that  the  justice  was  without  jurisdiction  of  the  sub- 
ject-matter may  be  raised  for  the  first  time  in  the  intermediate 

mond,  9  Wall.  (U.  S.)  435 ;  Morris  v,  peal  in  the  Circuit  Conrt,  notwith- 

Gilmer,  129  U.  S.  315;  Metcalf    v,  standing  It   was    not    taken    in    the 

Wstertown,    128    U.S.   5S6;   Hegler  District  Court    The  F'deliter,  i  Abb. 

V.  Faulkner,  127  U.  S.  482;  Cameron  (U.  S.)  577. 

V,  Hodges,  127  U.  S.  332 ;  Ex  f.  Cren-  Lack  of  Appelate  JuzlsdiofeloB. — An 

ahaw,   15  Pet.    (U.   S.)    1x9;    Harris  objection  that  the  court  in  which  an 

V,  Hardeman,   14  How.  (U.  S.)  334;  appeal  is  pending  has  no  jurisdiction 

Shuford    V.    Cain,    i    Abb.    (U.   S.)  thereof,  as,  for  instance,  where  an  ap- 

303.  peal  is  taken  to  the  Circuit  Court  in- 

England, — Cannan   v,  Reynolds,  5  stead  of  to  the  municipal  court,  which 

El.  &  Bl.  301,  85  E.  C.  L.  301.  alone  has  appellate  jurisdiction  of  that 

muteattcmB. — Upon  appeal  in  an  ac-  class  of  cases,  is  not  waived  by  trial  in 

tiOD  involving  the  question  of  the  leg^l  that  court  by   consent.     Piano  Mfg. 

effect  of  an  instrument,  upon  which  Co.  v,  Rasey,  69  Wis.  346;  Taylor  v. 

depends  the  right  of  action  and  the  Ju-  DeCamp,  60  Wis.  162. 

risdiction  of  the  court  below,  the  Su-  1.  Patten's  Petition,  16  N.  H.  278; 

preme  Court  will  consider  and  deter-  Little  Meadows,  28  Pa.  St.  256;  Kline 

mine  that  question  although  it  was  not  v.  Kline,   57    Iowa  386;  Lansine  v. 

raised  below.     Nightingale  v.  Barens,  Chicago,  etc.,  R.  Co.,  8^  Iowa  218. 

47  Wis.  389.  a.  Davis  V,  Jacksonville  S^utheast- 

Where  a  foreign  vessel  was  libeled  ern  Line,  126  Mo.  69. 

in  an  admiralty  court  of  the  United  8.  Kline    v,    Kline,    57    Iowa  386; 

States,  the  libelant  and  claimant  both  Lansing  v,  Chicago,  etc.,  R.  Co.,  85 

being  foreigners,  the  places  of  ship-  Iowa  218 ;  Columbia  Water  Power  Co. 

ment  and  consignment  being  foreign  v,  Columbia  Electric  St.  R.,  etc.,  Co., 

ports,  and  all  the  transactions  relating  43  S.  Car.  154;  Israel  v,  Ivey,  Phil.  L. 

to  the  matter  having  occurred  abroad,  (N.  Car.)  551;  Chapman  v,  Barney, 

it  was  held  that  the  question  of  juris-  139  U.  S.  677;  Morris  v,  Gilmer,   129 

diction  was  open  to  the  appellants,  U.S.  315;   Metcalf  x;.  Watertown,  128 

though  no  such  question  was  directly  U.  S.  586;  Hegler  v.  Faulkner,  127  U. 

presented  in  the  pleadings  or  raised  in  S.  482 ;  Cameron  v,  Hodges,  127  U.  S. 

the  court  below.    The  Maggie  Ham-  322 ;  Southwestern  Tel.,  etc.,  Co.  v, 

mond,  9Wall.  (U.  S.)  435.  Robinson,  48  Fed.  Rep.  769;   Conti- 

The  objection  that  the  District  Court  nental  Ins.  Co.  v.  Rhoads,  119  U.  S. 

has  not  jurisdiction  of  a  cause  of  seiz-  237;  Everhart  v,  Huntsville  College, 

ure  under  the  laws  of  impost,  naviga-  120  U.  S.  333;  Mansfield,  etc.,  R.  Co. 

tion,  and  trade,  because  it  does  not  v.   Swan,   11 1  U.  S.  379;    Durant  v. 

appear  that  the  property  was  seized  Comegys,  3  Idaho  810. 

before  the  proceeding  was  commenced,  4.  Stough  v.  Chicago,  etc.,  R.  Co., 

ouy  be  urged  successfully  upon  ap-  71  Iowa  641. 
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court  to  which  the  appeal  is  taken  or  in  the  court  of  last  resort.^ 
Other  decisions  hold  that  if  the  cause  is  one  of  which  the  inter- 
mediate court  has  original  jurisdiction,  and  an  appeal  is  taken, 
and  the  cause  tried  on  the  merits  without  any  objection  for 
want  of  jurisdiction  having  been  interposed,  the  objection  that 
the  justice  was  without  jurisdiction  of  the  subject-matter  is 
waived,^  but  if  the  intermediate  court  has  appellate  jurisdiction 

1.  Kiphart  v.  Brennemen,  25  Ind.  Lea,  47  Kan.  268.     Compare  Wagstaff 
15a;  Hill  V,  Tionesta  Tp.,  129  Pa.  St  v.  Challiss,  31  Kan.  3t2. 

535 ;  Rankin  v.  Fairlej,  29  Mo.  App.  Julsdlctlonal  DefiBcts  iMcaiiM  of  Va- 

587;  Ewing  V,  Donnelly,  20  Mo.  App.  tan  of  Aotton. — Although  a  justice  has 

d;  Klaise  v.  State,  27  Wis.  462;  De-  no  jurisdiction  in  actions  in  the  case 

troit  Safe  Co.  v.  Kellv,  78  Wis.  134;  of  nuisances  upon  land,  if  suit  for  such 

Spear  v.  Carter,  i  Mich.  19.  cause  be  commenced  before'a  justice, 

In  Hill  V,  Tionesta  Tp.,  129  Pa.  St.  appealed  to  the  court  of  common  pleas 

525,  an  objection  to  the  jurisdiction  of  and  issue  joined  in  that  court,  it  is  too 

a  justice  in  an  action  against  a  town-  late  to  object  that  the  justice  had  no 

ship  for  the  negligence  of  its  officers  jurisdiction,  and  the  court  of  common 

in  failing  to  keep  a  public  highway  in  pleas  maj  proceed  to  trial  and  judg- 

repair,  was  raised  for  the  first  time  on  ment.     Harrington  v.  Heath,  15  Ohio 

appeal.  483. 

In  Detroit  Safe  Co.    v,   Kelly,  78  Jnrlidlctlonal     Dtfecia     liecaiiM     of 

Wis.  134,  it  was  held  that  an  objection  Imoimt  InvOlTed.  —  After  appeal  from 

that  the  justice  did  not  acquire  juris-  a  justice   court    and   entry  of   judg- 

diction    because    of    defects    in    the  ment  in  the  district  court,  it  cannot  be 

affidavits  was  not  waived  by  an  appeal  objected  on  appeal  from  the  judgment 

to  an  intermediate  court  and  could  be  of  that  court  that  the  amount  involved 

raised  for  the  first  time  on  appeal.  isbeyond  the  jurisdiction  of  the  justice. 

In  Rankin  v.  Fairley,  29  Mo.  App.  Lee  v.  Parrett,  25  Minn.  128.  See  also 

587,  it  was  held  that  where  the  justice  O'Ferrall  v,  Moore,  127  Pa.  St.  234. 

had   not  jurisdiction   of  the  subject-  ]>efoetlTt  Complaint. — The  decisions 

matter,  none  could  be  acquired  by  the  are  in  conflict  on  the  question  'wheth- 

Circuit  Court  by  an  appeal,  and  that  er  it  can  first  be  objected  on  appeal 

no  amendment  could  be  made  so  as  to  that    the  complaint  filed    before    the 

give  jurisdiction  over  the  subject-mat-  justice  was    defective.     In    Missouri 

ter,  not  had  by  the  justice  when  the  and  Kansas  it  is  held  that  if  the  justice 

suit  was  instituted.  has  jurisdiction  of  the  subject-matter 

Want  of  Jnrifldlction  Not  Apparent  on  and  of  the  person,  it  cannot  first  be  ob- 

Record. — Where  no  question  is  raised  jected  on  appeal  that  the  complaint  is 

as  to  the  jurisdiction  of  a  justice  of  the  jurisdictionally  defective.     Walker  tr. 

peace  on  the  subject-matter  of  an  ac-  Harper,  33  Mo.  592 ;  Kennedy  v,  Prue- 

tion  either  in  the  justice  court  or  in  itt,  24  Mo.  App.  4x4;  Silvey  i\  Sum- 

the  district  court,  and  it  does  not  ap-  mer,  61  Mo.  253.     In  Wisconsin  it  has 

pear  on  the  face  of  the  proceedings  been  held  that  an  affidavit  in  replevin 

that  the  justice  was  without  jurisdic-  in  a  justice  court,  sworn  to  br  a  per- 

tion,  the  jurisdiction  will  be  presumed  son  not  the  plaintiff,  and  which  fails  to 

and    sustained   on  appeal.     McClure  show  that  it  was  made  by  such  person 

V.  Campbell,  25  Neb.  57.  in    plaintiff's  behalf  as    required    bj 

2.  Birks  v,  Houston,  63  111.  77 ;  Allen  statute,  gives  the  court  no  jurisdiction 
V.  Belcher,8  III.  594 ;  Randolph  County  of  the  subject-matter,  and  this  objection 
v.  Ralls,  18  111.  29;  Wood  v,  O'Fer-  can  be  raised  for  the  first  time  on  ap- 
rall,  19  Ohio  St.  427;  Bisher  t;.  Rich-  peal.  Detroit  Safe  Co.  v,  Kelly,  78 
ards,  9  Ohio  St.  495 ;  Harrington  v.  Wis.  134.  In  Pennsylvania  objection 
Heath,  15  Ohio  483 ;  Lee  v.  Parrett,  25  may  be  nrst  raised  on  appeal  that  an 
Minn.  128;  Edwards  v.  Cosgro,  71  affidavit  for  attachment  did  not  state 
Iowa  296;  Kurtze  v.  McCord,  i  Colo,  sufficient  facts  to  give  the  justice  juris- 
165;  Limerick  v.  Gorham,  37  Kan.  diction.  Gates i^.  Bloom,! 49 Pa. St.  107. 
741 ;  Western  Union  Tel.  Co.  v.  Moyle,  Noncompllanoe  with  Eoqniremonta  of 
51  Kan.  203;  Missouri  Pac.  R.  Co.  v.  Porfbctlng  Appoal. — On  appeal  from  a 
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only,  it  acquires  no  jurisdiction  of  the  cause  if  the  justice  had 
none,  and   should   dismiss  the  cause  at  any  stage  of  the  pro- 
ceedings.^    The  doctrine  of  these  decisions  is,  that  no  jurisdic- 
tion is  acquired  by  the  appeal  to  the  intermediate  court,  but 
that  it  has  authority  to  try  the  cause  by  virtue  of  its  original 
jurisdiction  of  the  subject-matter,  and  the  appearance  of  the 
parties.^     Under  these  decisions  the  appeal  to  the  intermediate 
court  does  not  of  itself  cut  off  the  party's  right  to  raise  in  the 
latter  court  the  objection  that  the  justice  was  without  jurisdic- 
tion of  the  subject-matter;*  but  in  one  state,  if  the  objection  for 
want  of  jurisdiction  is  not  raised  in  the  justice  court,  it  cannot 
be  raised  in  the  intermediate  court  to  which  an  appeal  is  taken.^ 
S.  That  There  Is  an  Adequate  Eemedy  at  Law. — As  a  general 
rale,  the  objection  that  a  court  of  equity  is  without  jurisdiction 
over  the  subject  of  controversy,  because  of  the  existence  of  an 
adequate  remedy  at  law,  comes  too  late  when  raised  for  the  first 
time  on  appeal.* 

justice  court  to  a  court  of  intermediate  confer  upon  the  District  Court  corn- 
jurisdiction,  the  latter  court  acquires  plete  jurisdiction  to  render  the  }udg- 
no  jurisdiction  of  tlie  subject-matter,  ment  appealed  from."  Lee  t^.  Parrett, 
unless  the  appeal  is  taken  in  the  man-  25  Minn.  128. 

ner  prescribed  by  law.     Whitehead  v,  8.  Harrington    v.    Heath,  ik   Ohio 

Cole,  49  Mo.  App.  428;  Green  T'.  Cas-  488;  Bisher  v,  Richards,  9  dtiio  St. 

tc^lOf  35  Mo.   App.  127;  Robinson  v,  495. 

Walker,  45  Mo.  117;  Moore  v.  Mink-  4.  Louisville,  etc.,  R.  Co.  v.  Barker, 

ler,  3  Mo.  App.  596.     Contra^  How-  96  Ala.  435;  Western  R.  Co.  v,  Laza- 

ard  V.  Harman,  5  Cal.  78.     See  also  rus,  88  Ala.  453;  Glaze  v,   Blake,  56 

Norton  v.  Young,  6  Colo.  App.  187.  Ala.  379  (overruling  Pearce  v.  Pope, 

1.  Shirk    V.   Trainer,    20    111.    301 ;  42  Ala.  319) ;  Burns  v,  Henry,  67  Ala. 
Beesman  v,  Peoria,  16  111.  484.  209. 

2.  '*  The  suit  stands,  so  far  as  the  juris-  5.  Alabama, — Norton  v,  Norton,  94 
diction  of  the  court  is  concerned,  the  Ala.  481 ;  Tubb  v.  Fort,  58  Ala.  277. 
same  as  if  it  had  been  originally  com-  Arkansas, — Moss  v,  Adams,  32  Ark. 
menced  in  the  Circuit  Court  in  the  562;  Talbot  v,  Wilkins,  31  Ark.  jii; 
ordinarr  way,  and  the  parties  brought  Daniels  v.  Street,  15  Ark.  307 ;  King 
in  by  the  service  of  process,  or  as  if  v,  Payan,  18  Ark.  583;  Mooney  v. 
they  had  voluntarily  entered  their  ap-  Brinkley,  17  Ark.  340. 

pearance  without  any  previous  pro-  Connecticut, — Nlles  v,  Williams,  24 

ceedings,  and  without  objection  gone  Conn.  284. 

to  trial."     Randolph  County  v.  Ralls,  Florida, —  Griffin  v,  Orman,  9  Fla. 

18  ill.  31.  22;  Gordon  v,  Clarke,  10  Fla.  179. 

"  Whether  the  objection  to  the  juris-  Georgia, — May  v.  Goodwin,  27  Ga. 

diction  of  the  justice  would  have  been  352;  Brantley  v.  Mayo,  85  Ga.  606; 

valid  or  not,  if  it  had  been  seasonably  Patterson    v.    Turner,    62    Ga.    677 ; 

and  properly  taken,  we  need  not  in-  Bryant  v.  Booze,  55  Ga.  442 ;  Ballin 

quire.    No  objection  appears  to  have  v,  Ferst,  55  Ga.  553. 

been  taken  to  the  jurisdiction  of  the  /llinois,-^Stout  v.    Cook,     |i     111. 

District  Court  until  the  case  reached  447;  Ohling  v,  Luitjens,  32   111.    28; 

\h\8 court.    The  case  was  one  of  which  Kimball  v.  Walker,  30  111.  503 ;  Pretty- 

^e  District  Court  could  acquire  com-  man    v.    Irwin,    29    111.     App.     122; 

p|et«  jurisdiction   by    the   voluntary  Schmohl  v,  Fiddick,  34  111.  App.  190; 

g(>pearance  of  the  parties,  and   their  Darby  v,   Dixon,    ±    111.    App.    187; 

foluntary  submission  of  the  matters  in  Dodge  v,  Wright,  48  111.  382;   Hickey 

controTcrsy  between  them  to  its  adju-  v,   Forristal,  49  111.  255 ;    Magee  v. 

mcatlon.    That  Is  precisely  what  was  Magee,  51  111.  500;  Turpin  v,  Dennis, 

done  in  this  case,  and  the  effect  was  to  139  111.  274;  Soldiers'  Orphans'  Hom« 
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Bmmh  to  Bvlt. — ^The  reason  for  this  rule  is  obvious.  "In  its 
very  nature  the  objection  is  of  that  class  which  ought  to  be 
taken  in  the  earliest  stage  of  the  suit,  before  costs  have  accumu- 
lated, or  by  the  lapse  of  time  irreparable  injury  may  result  by 
remitting  the  complainant  to  a  leg^al  remedy  which  has  in  fact 
become  unavailing."  * 

TimA  of  Olgeetiiig. — It  is  too  late  to  make  this  objection  after 
proofs  have  been  taken,^  or  after  answering  and  submitting  to 
the  jurisdiction  of  the  court  and  taking  chances  of  a  hearing 
upon  the  merits.' 


V.  Ljon,  42  111.  App.  615;  Anderson  v.    Post  v,  Ketchum,  x  N.  Y.  Lee.  Obs. 

Montgomery,  47  111.  App.  70.  261 ;  Powell  v,  Waldron,  89  N.  Y.  33a : 

Iowa, — Gould  V.  Hurto,  01  Iowa  45;     Wakeman  v,  Wilbur,  147  N.  Y.  657. 


Spelman  v.  Gill,  75  Iowa  717;  Linden  North     Carolina,  —  Burroughs     v. 

V,  Green,  81   Iowa  366;  Benjamin  v.  McNeill,  3  Dev.  &  B.  £q.  (N.  Car.) 

Vieth,  80  Iowa  1^9;  McVey  v.  Manatt,  397. 

80  Iowa  135;  O'Brien  v.  Putney,  55  Oregon, — O'Hara  v.  Parker,  27  Ore- 
Iowa  295;  Corey  v,  Sherman  (Iowa  eon  156;  Kitcherside  v,  hLyers,  10 
1894),  TO  N.  W.  Rep.  235;  Savery  v,  Oregon  23. 

Browning,  18  Iowa  246;  Adams  Coun-  Pennsylvania. — Searight  v.  Carlisle 

ty  V.  Hunter,  78  Iowa  328.     See  also  Deposit  Bank,  162  Pa.  St  504. 

Gate  City  Land  Co.  v.  Ileilman,  80  Tennessee, --Stocklej  v.   Rowlej,  3 

Iowa  477.  Head  (Tenn.)  493. 

Mary  land. ^-Gough  v.  Manning,  26  Washington, — Morgan    v.    Bell,  3 

Md.  347.  Wash.  554;  Hildebrandt  v.  Savage,  4 

Massachusetts, — Clark  v,  Flint,  22  Wash.  524. 

Pick.  (Mass.)  237;  Russell  v.  Loring,  Wisconsin. — ^Jones     v,    Collins,     16 

3  Allen  (Mass.)  125;  Dearth  v.  Hide,  Wis.  594;    Tenney  v.  State  Bank,  20 

etc.,  Nat.  Bank,  100  Mass.  540;  Page  Wis.  i€^. 

V,   Young,    106  Mass.   313;   Jones  v.  United  States. — Fisher  ?;.  Knight,  61 

Keen,  115  Mass.  170;  Crocker  i;.  Dil-  Fed.  Rep.  491 ;  Foltz  v.  St.  Louis,  etc., 

^otiy  133  Mass.  91.  R.  Co.,  60  Fed.  Rep.  316;  Preteca  v. 

Michigan, — Wallace  v,   Harris,  32  Maxwell  Land  Grant  Co.,  50  Fed.  Rep. 

Mich.    380;    Stockton    v.    Williams,  674;Wyliev.  Coxe,  15  How.  (U.  S.) 

Walk.  Ch.  (Mich.)  120.  415;  Boyce  v,  Grundy,  3  Pet.  (U.  S.) 

Mississippi, — Barrett  v.  Carter,  69  210;  Oelrichs  v,  Spain,  15  Wall.  (U. 

Miss.  593.  S.)  211;   Kilboum  v.  Sunderland,  130 

Missouri, —  Blair  v.  Chicago,  etc.,  U.  S.  505;  Brown  v.  Lake  Superior 

R.  Co.,  89  Mo.  383.  Iron  Co.,  134  U.  S.  530;  Aliens.  Pull- 

Nehrasha, — Sherwin  v.  Gaghagen,  man's  Palace  Car  Co.,  139  U.  S.  658  ; 

J9  Neb.  238 ;   Dorsey  v.  Nichols,  43  Amis  v,  Myers,   16  How.  (U.  S.)  492 ; 

Neb.  241.  Tyler  v.  Savage,  143  U.  S.  79;  Re^nes 

Nevf  Jersey.  —  Lehigh   Zinc,  etc.,  v.  Dumont,  130  U.  S.  354 ;  Crosby  ». 

Co.  V,  Trotter,  ^3  N.  T.  Eq.  185 ;  Bates  Buchanan,  23  Wall.  (U.  S.)  420;  Union 

V.  Conrow,  11  N.  J.  Eq.  137.  Pac.  R.  Co.  v.  Harris,  63  Fed.  Rep. 

Ne-w   r(t>r*.  — Wiswall    v.    Hall,  3  800;    Hollins  v,  Brierfield  Coal,  etc., 

Paige    (N.    Y.)   313;    Livingston  v,  Co.,  150  U.  S.  371. 

Livingston,  4  Johns.  Ch.  (N.  Y.)  290;  niuftratUm. — In  an  action  to  have 

Grandin  v.  Le  Roy,  2  Paige  (N.  Y.)  an  obstruction  removed  from  a  high- 

509;  Utica  Bank  v.  Utlca,  4  Paige  (N.  way,  it  cannot  be  objected  for  the  first 

Y.)  399;  Hawley  v.  Cramer,  4  Cow.  time  in    the    court  of   appeals,   that 

(N.  Y.)  727;    Ludlow  V,   Simond,   2  plaintiff  has  an  adequate  remedy   at 

Cai.  Cas.   (N.  Y.)  56;    Underbill  v.  law.     Wakeman  v.  Wilbur,  147  N.  Y. 

Van  Cortlandt,  2  Johns.  Ch.  (N.  Y.^  657. 

369;  Cunningham  v.  Fitzgerald,  138  1.  Tubb  v.  Fort,  58  Ala.  277. 

N.  Y.  165;  Smith  v.  Haviland,  cited  «.  Dodge  v.  Wright,    48    111.   38a; 

In  2  Paige  (N.  Y.)  509;  Utica  Bank  v.  Hickey  v,  Forristal,  49  111.  25s. 

Mersereau,  3  Barb.  Ch.  (N.  Y.)  533;  8.  Dearth  v.  Hide,  etc.,  Nat.  Bank. 
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How  OlQectloii  MadA. — ^This  objection  should  be  made  by  plea, 
demurrer,  or  answer.^ 

Bale  Applicable  in  Cases  of  Oonenrrent  Jurisdiction  Only. — The  rule  stated, 
however,  is  applicable  only  in  cases  of  concurrent  jurisdiction.* 
It  does  not  apply  where  the  cause  is  not  a  proper  one  for  equity,' 
or  where  the  cause,  from  the  nature  of  its  subject-matter,  cannot 
be  brought  within  the  jurisdiction  of  a  court  of  equity.*  Where 
this  is  the  case,  the  objection  may  be  raised  at  any  stage  of  the 
proceedings,^  or  on  appeal,®  and  the  appellate  court  may  dismiss 
the  bill  of  its  own  motion.'' 

1  That  the  Caiue  Is  of  Equitable  Cognizance. — The  objection 
that  a  suit  should  have  been  brought  in  equity  instead  of  at  law 

100  Mass.  540;   Page  v.  Young,   106  Co.,4Smed.  &  M.  (Miss.)  549;  Marsh 

Mass.  313;  Jones  v.  Keen,  115  Mass.  v,  Haywood,  6  Humph.  (Tenn.)  213. 

170;  Crocker  v,  Dillon,  133  Mass.  91 ;  8.  Allen  v.    Pullman's   Palace   Car 

Searight  v.  Carlisle  Deposit  Bank,  162  Co.,  139  U.  S.  658;  Lewis  v.  Cocks,  23 

Pa.  St.  504;  Clark  v.  Flint,  22  Pick.  Wall.  (U.  S.)  466;  ParKSer  v.  Winni- 

(Mass.)  237.  piseogee    Lake    Cotton,   etc.,  Co.,   2 

**  Where  a  court  of  equity  has  a  gen-  Black  (U.  S.)  545 ;   New  York  Guar- 

cral  jurisdiction,  concurrently  with  a  anty  Co.  v,  Memphis  Water  Co.,  107 

court  of  law,  of  the  subject-matter  of  U.  S.  205. 

the  bill,  and  may  hold  jurisdiction  of  4.  M'Donald  v,  Crockett,  2  McCord 
it  under  particular  circumstances,  or  Eq.  (S.  Car.)  130;  Wilson  v.  Cheshire, 
where  the  power  of  a  court  of  equity  i  McCord  Eq.  (S.  Car.)  233;  Gran- 
may  be  necessary  in  order  to  furnish  din  v.  Le  Roy,  2  Paige  (N.  Y.)  509; 
perfect  relief,  the  objection  of  a  want  Griffin  v.  Orman,  9  Fla.  22 ;  Sherwin 
of  jurisdiction  should  be  taken  in  an  xk  Gaghagen,  39  Neb.  238;  Pretty- 
earlier  stage  of  the  case  than  at  the  man  x;.  Irwin,  29  111.  App.  122;  Stout 
hearing,  and  if  it  is  not,  the  defend-  t'.Cook,  41  111.  447;  Knox  County  t;. 
ant  should  be  held  to  admit  that  the  Davis,  63  III.  405;  Hickey  v.  Forristal, 
case  is  of  such  a  character  that  that  49  111.  255;  Keokuk,  etc.,  R.  Co.  xk 
court  may  properly  take  cognizar<ce  of  Donnell,  77  Iowa  221 ;  Edgett  v,  Doug- 
it"  Niles  V,  Williams,  24  Conn.  284.  lass,  144  Pa.  St.  95;  Green  v.  Creigh- 

1.  Wiswall  V.  Hall,  3  Paige  (N.  Y.)  ton,  10  Smed.  &  M.  (Miss.)  159. 
313;  Russell  T/.  Loring,  3  Allen  (Mass.)  5.  Stout  v.  Cook,  41  111.  447. 
125;  O'Hara  v.  Parker,  27  Oregon  156;  niOBtratlons.  —  Where  the  subject- 
Dodge  V,  Wright,  48  111.  384;  Magee  matter  of  the  bill  is  wholly  foreign  to 
V.  Magee,  51  111.  500;  Turpin  v.  Den-  the  jurisdiction  of  a  court  of  equity,  as, 
"^'w*  139  111.  275 ;  May  v.  Goodwin,  27  for  instance,  a  claim  for  damages,  for 
Ga.353;  Daniels  v.  Street,  15  Ark.  307.  slander,  or  for  assault  and  battery,  the 

Bequest  for  Jury  Insaffldent  to  Raise  court  may  properly  dismiss  the  cause 

OitfeettoiL — If  a  defendant  in  the  court  at  any  stage  of  the  proceedings.    Stout 

below  does  not  question  the  equitable  v.  Cook,  41  111.  447. 

characterof  the  plaintiff's  action  except  Where  suit  is  brought  tc  enforce  a 

by.demanding  a  jury  trial,  he  cannot  deed  of  trust  whereby  are  secured  **all 

insist  on  appeal  that  an  action  at  law  the  debts    and    liabilities    of  certain 

was  the  proper  remedy.    A  request  for  firms   and    of  individuals   composing 

a  jury  trial  is  not  necessarily  incon-  them,*' it  was  held  that  no  claim  merely 

sistent  with  a  concession  that  the  ac-  sounding  in  damages  for  breach  of  con- 

tion  was  of  an  equitable  character,  for  tract  to  deliver  shares  of  stock,  ought 

in  such  actions  a  jury  trial  of  one  or  to  be  taken  cognizance  of  by  a  court  of 

more  of   the  issues  of  fact  may  be  equity,  but  the  claimants  should  be  left 

granted  or  refused  in  the  discretion  of  to  their  remedy  at  law.     Witz  v,  Mul- 

the  court.     Powell  v.  Waldron,  89  N.  lin,  90  Va.  805. 

Y.332.  e.  Allen  V,  Pullman's    Palace   Car 

1  Green  v,  Creighton,  10  Smed.  &  Co.,  139  U.  S.  658. 

M.  (Miss.)  159;  Bell  v,  Tombigbee  R.  7.  Edgett  v,  Douglass,  144 Pa.  St. 95. 
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cannot  be  first  raised  on  appeal.* 

6.  That  the  Venue  Is  Wrong. — Where  the  court  in  which  an 
action  is  brought  has  jurisdiction  of  the  class  of  cases  to  which 
such  action  belongs,  but  is  restrained  from  entertaining  it  only 
because  it  is  local  and  should  have  been  brought  in  another 
county,  such  objection  may  be  waived,  and  is  waived  unless 
taken  in  apt  time.*  The  objection  cannot  be  raised  after  going 
to  trial  on  the  merits.* 

6.  To  Organization  of  Court — Aathority  of  TrUl  Judgo. — Where  a 
judge  assumes  to  act  under  lawful  authority,  and  a  cause  is  tried 
before  him  without  objection,  his  authority  to  try  the  cause  can- 

1.  Farmers'  Bank  v,  Gallaher,  43  Mo.  action  is  local  and  has  been  brought  in 

App.  482;  Leitch  v.  Miller,   40  Mo.  the  wrong  county,  and  the  want  of 

App.  180;  Estes  t/.  Fry,  94  Mo.   266;  jurisdiction  because  the  court  has  no 

Bibbins  t;.  Clark,  90  Iowa  230;  Buff-  power  and  authority  to  adjudicate  upon 

ington  V,  Bardon,  80  Wis.  635 ;  Little  the  subject  involved  in  the  action,  are 

Rock,  etc.,  Rw  Co.  v.  Birnie,  59  Ark.  two  very  different  things.     In  the  lat- 

66;  Union  Pac.   R.  Co.  v,   Harris,  63  ter  case  it  was  always  and  necessarily 

Fed.  Rep.  800 ;  St.  Louis,  etc.,  R.  Co.  the  rule  of  law   that  the  consent  of 

V.  Phillips,  66  Fed.  Rep.  35 ;  Conklin  parties  could  not  confer  jurisdiction, 

V.  Plant,  34  111.  App.  264.  lor  the  reason  that  in  any  event  the 

lUiutrafeloiiB. — In    an    action  to   en-  court  was  not  by  law  deemed  cotnpe- 

force  the  liability  of  stockholders  for  tent  to  be  intrusted  with  the  question, 

debts  of  the  corporation,  the  objection  and   therefore   its   proceedings  would 

that     the    action    should    have    been  be  coram  non  judice  and  utterly  void, 

brought  in  equity  instead   of  at  law  and  the  parties  could  not  by  agreement 

comes  too  late  on  appeal.    Buifington  give  faculties  to  the  court  which  the 

V.  Bardon,  80  Wis.  635.  law  had  witliheld.   But  where  the  court 

In  an  action  to  recover  for  personal  was  by  law  competent  to  entertain  the 

injuries  and  to  set  aside  a  receipt  given  question  involved,  and  was  only   de- 

by  the  plaintiff  to  the  defendant  in  full  prived  of  jurisdiction  because  the  ac- 

settlement  of  all  claims  for  damages,  tion    was    local    and  required    to    be 

on  the  ground  that  it  was  procured  by  brought  in  another  county,  it  was  al- 

fraud  at  a  time  when  plaintiff  **was  in  ways  held  that  the  objection  could  be 

a  frame  of  mind  incapable  of  contract-  waived."     Indianapolis,    etc.,   R.  Co. 

ing,"  an  objection  that  the  court  had  v.  Solomon,  23  Ind.  535. 

no  jurisdiction  to  determine  the  issue  3.  Charlotte     First    Nat.    Bank    f. 

of  fraud  cannot  be  raised  for  the  first  Morgan,   132   U.   S.   141;   Fennell   w. 

time  on   appeal.     St.   Louis,  etc.,  R.  Guffey,    155    Pa.    St.     38;     McMinn 

Co.  V.  Phillips,  66  Fed.  Rep.  35.  v.  Hamilton,  77  N.  Car.  300. 

a.  Fennell  v,  Guffey,  155  Pa.  St.  38;  In  an  action  on  a  covenant  in  an  oil 
Putney  v.  Collins,  3  Grant's  Cas.  (Pa.)  lease,  brought  in  a  county  other  than 
72;  Lyon  V,  Cloud,  7  Iowa  i ;  McMinn  that  in  which  the  land  subject  to  the 
V,  Hamilton,  77  N.  Car.  300;  Devereux  lease  is  situated,  objection  to  the  juris- 
ts Devereux,  81  N.  Car.  12;  Johnston  diction  must  be  made  before  plea  filed, 
V.  Wadsworth,  24  Oregon  494;  In-  or  it  is  waived.  Fennell  t^.  Gufley,  155 
dianapolis,  etc.,  R.  Co.  v,  Solomon,  23  Pa.  St.  38. 

Ind.  534;   McCoy  v.  Able,  131    Ind.  Wrong  DlTlslon  of  Court. — Where  a 

417 ;  Branch  Bank  v,  Rutledge,  13  Ala.  cause  is  allotted  to  one  division  of  a 

196;   Charlotte     First   Nat.  Bank    v.  trial  court,  and  another  division  takes 

Morgan,    132    U.    S.    141 ;    Boyd    v,  jurisdiction,  and  the  parties  make  no 

Bethel   (Ky.  1888),  9  S.  W,  Rep.  417;  objection,  it  is  too  late  to  urge    the 

Swearingen   v.   Wilson,  2  Tex.   Civ.  matter  in  the  Supreme  Court.     L.a- 

-A^PP-  157?  Logan  V.  Texas  Bldg.  etc.,  bouisse  v.  Orleans  Cotton  Rope,  etc., 

Assoc,  8  Tex.  Civ.  App. 490.     See  also  Co.,  43  La.  Ann.  582 ;  Pironi  v,  Riley, 

Mulcahey  v.  Strauss,  151  111.  70.  39  La.  Ann.  303;  Johnson  v.  Barkiej, 

**  Want  of  jurisdiction  because  the  47  La.  Ann.  98. 
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not  be  assailed  on  appeal.^  By  going  to  trial  before  a  judge  de 
facto t  a  party  waives  all  questions  as  to  the  right  of  the  judge  to 
hear  and  decide  the  cause.^  Thus  it  cannot  be  first  objected  on 
appeal  that  a  judge  was  incompetent  to  act  in  that  capacity 
because  his  term  bad  expired,^  or  because  he  was  disqualified  to 
hold  office,^  or  to  try  the  particular  case  at  bar,*  or  because  his 
election  was  invalid.*  So  it  cannot  be  objected  for  the  first 
time  on  appe.al  that  a  special  judge  was  without  authority  to  act 
as  such,''  because  of  irregularities  in  his  appointment,^  or  because 
he  had  not  taken  the  oath  required  by  statute.®  In  all  cases 
the  objections,  to  be  available,  must  be  taken  in  the  court  below 
and  the  grounds  thereof  stated.*® 

ITaavthoriMd  Term  of  Ooart. — So  it  cannot  be  first  objected  on 
appeal  that  the  term  of  the  court  below  was  unauthorized.** 

Omim  Heard  at  Cluuiibera. — Or  that  a  cause  or  motion  was  heard  out 
of  term  time.** 

m.  VSVDE. — See  preceding  section,  subd.  5.  That  the  Venue 
Is  Wrong;  and  article  CHANGE  OF  Venue,  vol.  4,  p.  493  et  seq. 

1.  Smurr   v.    State,    105   Ind.    125;  5.  Matterof  Bingham,  137  N.Y.  296. 

Feaster    v.    WoodfiU,    23    Ind.    493;  %.  Masterson  v.  Matthews,  60  Ala. 

Mitchell  t;.  Smith,  24  Ind.  252;  Watts  260;  Mayo  v,  Stoneum,  2  Ala.  390. 

V.  State,  33  Ind.  237;  Winterrowd  t/.  7.  Arkansas, — Sweeptzer  t;.  uaines, 

Messick,  37  Ind.  122 ;  Rose  v.  Allison,  19  Ark.  96. 

41  Ind.  276;  Kennedy  V.  State,  53  Ind.  Indiana. — Schlungger  v.  State,  113 

543;  State  V.  Murdock,  86  Ind.   124;  Ind.  295;  Littleton  v.  Smith,  119  Ind. 

Fassinowx'.  State,  89  Ind.  235;  Adams  230;   Smurr  v.   State,    105   Ind.   125; 

V.  Gowan,  89  Ind.  358;  Huffman  v,  Henning  v.  State,  106  Ind.  386;  Mitch- 

Canble,  86  Ind.  591 ;  Morgan  County  ell  v.  Smith,  24  Ind.  252 ;   Watts  v, 

V.  Seaton,  90    Ind.    158;  Kenney  v.  State,  33  Ind.   237;    Winterrowd    v, 

Pbillipy,  91  Ind.  511 ;  Myers  v.  State,  Messick,  37  Ind.  122;  Rose  v.  Allison, 

92  Ind.  390;  Wood  V.  Franklin,  97  Ind.  41  Ind.  276;  Adams  v,  Gowan,  89  Ind. 

1x7;  Rogers  v.Beauchamp,  102  Ind.  33.  358;  Fassinow  v.  State,  89  Ind.  235; 

TMal  ^j  Vlct-oluuiioeUor  wltbout  Order  Kennedy  v.  State,  53  Ind.  542 ;  Huff- 

of  Btflnmiea. — ^Where  a  case  is  heard  man  v.  Cauble,  86  Ind.  591 ;  State  v, 

by  the  vice-chancellor  without  objec-  Murdock,  86  Ind.  124;  Morgan  County 

tion,  and  the  chancellor  adopts  his  ad-  v.   Seaton,    90    Ind.    158;    Wood    v, 

vice  and  signs  a  decree,  it  is  too  late  Franklin,  97  Ind.  117;  Hyatt  v,  Hyatt, 

to  raise,  on  appeal,  the  question  as  to  33  Ind.  309;  Bowen  v.  Swander,  121 

the  vice-chancellor's  right  to  hear  the  Ind.  164;  Cargar  v.  Fee,  119  Ind.  536; 

case.     Delaware  Bay,  etc.,  R.  Co.  v,  Redwine  v.  State,  15  Ind.  293;  Feaster 

Markley,  45  N.  J.  Eq.  139.  v.  Woodfill,  23  Ind.  493. 

TrUa  by  Judfe  of  Asotlier  OSrovli. —  Kentucky, — Vandever  v,  Vandever, 

Where  no  exceptions  are  taken  to  the  3  Mete.  (Ky.)  137. 

order  of  the  court,  calling  in  the  judge  South  Carolina. — State  v.  Anone,  2 

of  another  circuit  to  Xrj  a  criminal  Nott  &  M.  (S.  Car.)  27. 

cause,  when  made,  it  will  not  ^  re-  S.  Schlungger  t^.  State,  113  Ind.  295; 

viewed  in  the  appellate  court.     State  Bowen  v.  Swander,  121  Ind.  164;  State 

V.  Anderson,  96  Mo.  241.  v.  Anone,  2  Nott  &  M.  (S.  Car.)  27; 

S.  Oppenheim  f.  Pittsburgh,  etc.,  R.  State  v.  Gilmore,  no  Mo.  i. 

Co.,  85  Ind.  471.  9.  Spencer  County  Ct.  v.  Com.,  84 

t.  State  V.  Whitney,  7  Oregon  386.  Ky.  36;  Hemelreich  v.  Carlos,  24  Mo. 

A.  Nashville  v.  Thompson,  12  Lea  App.  264. 

(Tenn.)    344;    Sheehan's    Case,    122  10.  Sweeptser  v.  Gaines,  19  Ark.  96, 

MaM.  445;  Com.  v.  Taber,  123  Mass.  11.  Crush  v.  Kirland,  18  Ind.  190. 

253;    Blackburn    v.    State,    3     Head  12.  Livingston  v,  Webster,  26  Fla« 

(Tenn.)  690.  325 ;  Anthony  v.  Estes,  99  N.  Car.  598. 

17^  Volume  VIII. 


Sunmoiis,  dtetioft,  EXCEPTIONS  AND  OBJECTIONS,    ud  VotiM. 

IV.  SlTMlioVS,  CITATIOV,  AVD  HOTICS. — It  Cannot  be  objected  for 
the  first  time  on  appeal  that  there  was  a  defect  in  the  summons, 
notice,  or  citation/  or  in  the  service  thereof,*  or  that  there  was 

1.  Alabama. — Ferguson  v,  George,  filed    in    time,    Phoenix  Iron  Co.  v. 

43  Ala.  135.  Richmond,  6  Mackej  (D.  C.)  180;  or 

F/orida.—Keil  v.  West,  31  Fla.  508;  that  it  failed  to  set  forth  the  contract, 

Redmond  v,  Donaldson,  35  Fla.  167.  Bolster    v.    Stocks,    13    Wash.    460; 

Illinois. — Ohio,  etc.,  R.  Co.  v.  Mc-  Wheeler  v.  Ralph,  4  Wash.  617. 

Cutchin,  27  III.  10;  Fire  v.  Tucker,  2.  Alabama. — Dew  v.  Cunningham, 

24  111.  180;  Shook  V.  Tliomas,  21  111.  28  Ala.  466;  Moore  v,  Fiquett,  19  Ala. 

87;  Vaughan  v.  Thompson,  15  111.  39;  336;  Lenoir  v.  Broadhead,  50  Ala.  58; 

Swingley  v.  Haynes,  22  111.  214;  Rob-  Maverick  v.  DufTee,  i  Ala.  433 ;  Comer 

erts  V.  Formhalls,  46  111.  67.  v.  Jackson,  50    Ala.    386;   Roberts  v. 

Massachusetts. — Burlen  v.  Shannon,  Beeson,  4  Port.  (Ala.)  164;  Sawyer  v. 

115  Mass.  438.  Price,  6  Ala.  385;  Herbert  v.  Varner, 

Mississippi. — Wiggle  v.  Owen,  45  42  Ala.  182 ;  Nabors  v.  Nabors,  3  Port. 

Miss.  691.  (Ala.)  162;  Gannard  v.  Eslava,  30  Ala. 

New  Tork. — Miller  v.  Jones,  67  Hun  732 ;  McGowan  v.  Branch  Bank,  7  Ala. 

(N.  Y.)  281.  833;  Cowart  v.  Harrod,  I3  Ala.  365. 

Texas. — Allen   v.  Traylor,  31  Tex.  Florida. — Keil  v.  West,  3i  Fla.  508. 

124;  Austin   V.   Jordan,   5  Tex.    130;  Illinois. — Cavanaugh    v.    McCono- 

Cave  V.  Houston,  65  Tex.  622 ;  Lounge-  chie,  134  111.  516. 

way  V,    Hale,   73  Tex.   495;  Hale  v,  Indiana. — Whiteside  v.   Adams,  36 

McComas,  59  Tex.  487 ;  Crain  v.  Grif-  Ind.  250 ;  Harlan  v.  Edwards,  13  Ind. 

fis,  14  Tex.  358.  430;  Hawkins  v.  McDougal,  126  Ind. 

Washington. — Baker  v.  Prewett,  3  539;  Evansville,  etc.,  R.  Co.  v.  Law- 
Wash.  Ter.  474.  rence,  29  Ind.  622. 

United  States. — McDonogh  v.  Mil-  Iowa. — Des  Moines  v.  Layman,  31 

laudon,  3  How.  (U.  S.)  693.  Iowa  153;  Berryhill  v.  Jacobs,  19  Iowa 

But  in  Texas  it  has  been  held  that  if  346;  Gray  v.  Wolf,  77  Iowa  630;  Pratt 

the  process  is  so  defective  as  to  be  abso-  v.  Western  Stage  Co.,  27  Iowa    363 ; 

solutely  void,  objection   thereto  may  Dougherty  r/.  McManus,  36  Iowa  657. 

be  made  for  the  first  time  on  appeal.  Michigan. — Hannah,   etc.,   Mercan- 

Marshall  v.  Marshall  (Tex.  Civ.  App.  tile  Co.  v.  Mosser  (Mich.  1895),  62  N. 

1895),  30  S.  W.  Rep.  578.  W.  Rep.  1120;  Macomb  v.  Prentis,  57 

Instances. — Thus,   it  cannot  be  ob-  Mich.  225. 

jected  for  the  first  time  on  appeal  that  Mississippi. — ^Thornton  tr.Fitzhugh, 

there  is  a  clerical  error  in  the  date  of  10  Smed.  &  M.  (Miss.)  438;   Hurst  v. 

the  process,   Allen  v.  Traylor,  31  Tex.  Strong,  i  How.  (Miss.)  123. 

124;   or  that  the  citation  lacked  a  seal,  Missouri. — Woods    v.    Mosier,     aa 

Wiggle    V.   Owen,  45   Miss.   691 ;   or  Mo.  335. 

that  the  summons  lacked   a   revenue  New    Tork. — Lindsay    v,    Tanslej 

stamp,    Roberts   v.  Formhalls,  46  111.  (Supreme Ct.),  44  N.  Y.  St  Rep.  653. 

66;  or  signature,  Baker  v.  Swift,  87  TVisconsin. — Meno    v,    HoefFel,    46 

Ala.   530 ;  or    that    the  summons  did  Wis.  282. 

not  state  the  general  nature  of  the  ac-  Uistancea. —  Thus  it  cannot  be  ob- 

tion,  Baker  v.  Prewett,  3  Wash.  Ter.  jected  for  the  first  time  on  appeal  that 

474;  or  that  there  was  a  variance  be-  the  summons  was  not  served  by  the 

tween  the  summons  and  complaint  in  proper  oflicer.  Hart  v.  Robinett,  5  Mo. 

the   name  of  one  of  the  defendants,  11;  Hart  v.  Spence,  5  Mo.  17;  that  the 

Ferguson  v.  George,  42  Ala.  135 ;  or  writ  was  not  served  a  sufficient  length 

that  the  clerk  failed  to  transcribe  in  of  time  before  the  return  day.  Thorn- 

the  memorandum-book  the  praecipe  for  ton  v.  Fitzhugh,  10  Smed.  &  M.  (Miss.) 

issuing    the  original  summons,    Red-  438;  or  that  the  indorsement  on  the 

mond  V.  Donaldson,  35  Fla.  167 ;  Jack-  complaint  of  the  time  for  the  return  of 

sonville,  etc.,  R.  Co.  v.  Woodworth,  the  summons  was  defective,  Hawkins 

26    Fla.    368;    or  that  a  notice  of  a  i;.  McDougal,  126  Ind.  539;  or  that  the 

mechanic's    lien    was    not    properly  writ  was  returnable  at  the  time  wheo 

verified,   Moore   v,    McLaughlin,    66  there  was  no  term  of  court,  Nabors  v. 

Hun  (N.  Y.)  133;  or  that  it  was  not  Nabors,  3   Port.  (Ala.)  163;  or  that 
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an  absence  of  summons,  notice,  or  citation.^  Unless  taken  at 
the  proper  time,  the  defects  are  considered  waived.  Objections 
must  be  taken  below  to  give  the  trial  court  an  opportunity  to 
correct  the  errors.*  Such  objections  should  be  raised  by  plea 
in  abatement,^  or  by  motion  to  quash.^  So  a  failure  to  grant  a 
compulsory  process  in  a  criminal  case  to  require  attendance  of 
witnesses  cannot  be  objected  to  for  the  first  time  on  appeal.^ 
In  making  the  objection  the  specific  defects  complained  of 
should  be  pointed  out.® 

y.  Juries  ahd  JiniOBB— 1.  To  Grand  Juries  and  Orand  Jurors. — 
No  objection  to  a  grand  jury  for  any  irregularity  in  its  organiza- 
tion or  in  the  summoning  or  impaneling  thereof  can  be  raised 
for  the  first  time  on  appeal.''     This  objection  being  as  to  matter 

there  was  delaj  in  executing  the  writ,  not  be  reached  bj  a  motion  to  quash ; 

Moore  v.  Fiquett,  19  Ala.  236;  or  that  a  plea  in  abatement,  it  seems,  is  the 

there  was  a  failure  to  serve  a  copy  of  sole  remedy.     See  cases  cited  in  the 

the  complaint  with  the  summons,  Dew  preceding  note. 

V.  Cunningham,  28  Ala.  466;  or  that  5.  Faulkner  v.  Territory   (N.  Mex. 

service  on  a  corporation  was  not  made  1892),   30   Pac.    Rep.  905.      See  also 

on  the  proper  person,  Evansvi lie,  etc.,  Bonner  v.   State  (Tex.    Crim.    App. 

R.  Co.  V.  Lawrence,  29  Ind.  622;  or  1896),  33  S.  W.  Rep.  973. 

that  the  summons  by  publication  was  6.  Freeman  v,  Burks,  16  Neb.  328; 

defective.  Woods  v.  Mosier,  22  Mo,  Brown  v.  Goodyear,  29  Neb.  376. 

335;  Gannard  v,  Eslava,  20  Ala.  732.  7.  Alabama. — Roe  v.  State,  82  Ala. 

1.  Latimer  v,  Sullivan,  37  S.  Car.  68;  Floyd  v.  State,  30  Ala.  511. 

120;  Moore  v.  Purple,  8  111.  149;  Rey-  Arizona. — Kirby  v.  Territory  (Ari- 

Dolds  V.  Harris,  14  Cal.  667;  Carter  v.  zona  1891),  28  Pac.  Rep.  1134. 

Eames,  44  Tex.  544;  Adair  v.  Cum-  Arkansas, — Brown  v.  State,  12  Ark. 

min,  48  Mich.  376.  623. 

Thus  it  cannot  l)e  objected  for  the  Colorado.  —  Parker    v.    People,   13 

first  time  on  appeal  that  there  was  no  Colo.  155. 

notice  of  amotion,  Reynolds  v.  Harris,  Florida. — Ellis  v.  State,  25  Fla.  702. 

i4Cal.  667;  Latimer  V.Sullivan,  37  S.  Louisiana. — State  v.  Price,  37  La. 

Car.  120;  or  that  no  citation  issued,  Ann.  215. 

Prentiss  v,  Weatherly,  68  Hun  (N.  Y.)  Missouri. — State  v.  Connell,  49  Mo. 

114;  or  that  an  administrator  received  282;  State  v.  Welch,  33  Mo.  33;  State 

no  notice  of  a  demand,  Kincheloe  v.  v.  Pate,  67  Mo.  488. 

Gorman,  29  Mo.  421 ;  or  that  the  parties  New  Mexico. — U.  S.  v.  De  Amador 

had  no  notice  of  a  hearing  for  petition  (N.  Mex.  1891),  27  Pac.  Rep.  488 ;  U. 

or  review  to  file  a  bill,  Adair  v.  Cum-  S.  v.  De  Lujan  (N.  Mex.  1891),  27  Pac. 

min,  48  Mich.  376;  or  that  a  defendant  Rep.  489;  U.S.  v.  Chaves  (N.  Mex. 

was  not  served  with  a  notice  of  an  1891),  27  Pac.  Rep.  489. 

tmendment  setting  up  a  new  cause  of  Ohio. — Young  v.  State,  23  Ohio  St. 

action.  Carter  v.  fames,  44  Tex.  544.  577. 

2.  Herbert  v.  Varner,  42  Ala.  182.  South  Carolina. — State  v.  Motley,  7 

S.  Nabors  v.  Nabors,  2  Port.  (Ala.)  Rich.  L.  (S.  Car.)  327. 

162;  Roberts  v.  Beeson,  4  Port.  (Ala.)  Tennessee.  — Turner    v.    State,   89 

164;    Sawyer  v.    Price,   6  Ala.   285;  Tenn.  547. 

Thornton  t/.  Fitzhugh,  10  Smed.  &  M.  Texas.  —  Johnson  v.   State,  7  Tex. 

(Miss.)  438;  Hurst  V.  Strong,  i  How.  App.  210;  Lienburger  v.  State  (Tex. 

(Miss.)  123,  Crim.  App.  1893),  21  S.  W.  Rep.  603. 

4.  Brown  v.  Goodyear,  29  Neb.  376;  Virginia. — Watson  v.  Com.,  87  Va. 

Freeman  v.  Burks,  16  Neb.  328 ;  Woods  61 1. 

V.  Mosier,  22  Mo.  335;   Berryhill  v.  Organization  at  Term  for  Which   No 

Jacobs,  19  Iowa  346.    See  also  Cav-  Jury  was  Provided. — An  objection  that 

anaugh  v.  McConochie,  134  111.  516.  the  grand  jury  which  found  the  bill 

Contra,  in  Alat>ama,  the  defects  can-  was  organized  at  a  term  for  civil  causes 
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before  the  trial  begins  and  preliminary  thereto,  it  must,  in  the 
absence  of  statute  providing  otherwise,  be  drawn  to  the  atten- 
tion of  the  court  by  a  plea  in  abatement  or  by  a  motion  before 
pleading  to  the  merits.*  Therefore  the  objection  when  made 
for  the  first  time  on  motion  for  new  trial,*  or  after  verdict,' 

comes  too  late  and  is  considered  waived  by  a  plea  to  the  merits.* 

for  which  no  jurj  had  been  proTided,  1893),  21  S.  W.  Rep.  603,  or  that  he 

and  not  at  a  jury  term,  was  too  late  was  not  a  citiaen  of  the  United  States, 

when  made  for  the   first  time  on  ap-  Territory   v,  Harding,    6  Mont.  323, 

peal.     State  v.  Price,  37  La.  Ann.  215.  cannot  be  raised  for  the  first  time  on 

Jury  Hot  Taken  from  Body  of  County. —  appeal. 
An  objection  that  the  grand  jury  was  1.  Alabama. — Collier  v.  State,  2  Stew, 
drawn  from  only  five  out  of  the  seven-  (Ala«)  388;  State  v.  Pile,  5  Ala.  ^3. 
teen  districts  composing  the  county  Arkansas. — Shropshire  v.  State,  I3 
in  which  the  indictment  was  found.  Ark.  190 ;  Straughan  t;.  State,  16  Ark. 
whereas  defendant  was  entitled  to  be  37;  Stewart  v.  State,  13  Ark.  744;  Fen- 
tried  by  a  jury  taken  from  the  body  of  alty  v.  State,  12  Ark.  630;  Dixon  v. 
the  county,  cannot  be  raised  after  ver-  State,  29  Ark.  165 ;  Brown  v.  State,  12 
diet.     Elfis  V.  State,  92  Tenn.  85.  Ark.  623;  Green  v.  State,  19  Ark.  184; 

Jury  Oomposod   of  Too  Many  or  Too  Wright  v.  State,  42  Ark.  94 ;  Brown  v. 

Few  Members. — An  objection  that  the  State,  10  Ark.  607. 

indictment  was  found  by  a  less  num-  Colorado,  —  Parker  v.    People,    13 

ber     of    jurors,    Kirby    v.    Territory  Colo.  155. 

(Arizona   1891),   28   Pac.    Rep.    1134;  Indiana.  —  State     v.     Herndon,    5 

Watson  v.  Com.,  87  Va.  611;  State  v.  Blackl.  (Ind.)  75;  Vattier  f.   State,  4 

Pate,  67  Mo.  488,  or  a  greater  number  Blackf.  (Ind.)  73;  Shattuckv.  State,  11 

of  jurors,    Watson   v.   Com.,   87  Va.  Ind.  473;  State  v.  Freeman,  6  Blackf. 

611 ;  Shropshire  v.  State,  12  Ark.  190,  (Ind.)  248. 

than    required   by  statute,  cannot    be  Nebraska, — ^Brown  v.  State,  9  Neb. 

raised  for  the  first  time  on  appeal.  157. 

Objections  to  the  Venire. — After  con-  New   Tork,  —  People  v.  Griffin,   2 

viction  defendant  cannot  object  to  the  Barb.  (N.  Y.)  427. 

venire,Statei'.  Cole, 9  Humph.  (Tenn.)  Soutk   Carolina, — State  v.  Motley, 

626;    nor  can    the  objection   be   first  7  Rich.  L.  (S.  Car.)  327. 

raised    in    the    Supreme    Court    that  Tennessee. — State  t;.  Cole,  9  Humph, 

it  does  not   appear  from  the  record  (Tenn.)  626. 

that  the  court  made  an  order  directing  Vir^^inia. — Watson  v.  Com.,  87  Va. 

the  grand  jury  to  be  summoned,  State  611. 

V.  Connell,  49  Mo.  282.  Ohio. — Under  the  Criminal  Code  of 

FaUnre  to  Take  Oatb. — An  objection  Ohio,  a  defendant  convicted  and  sen- 

cannot  be  raised  for  the  first  time  on  tenced  cannot  on  appeal  avail  himself 

appeal  that  the  foreman  was  not  sworn,  for  the  first  time  of  the  objection  that 

Taylor  v.   Com.,  90  Va.   109;  Roe  v.  the  record  omits  to  show  the  impan- 

State,  82  Ala.  68 ;  or  that  the   record  eling  of    the    grand    jury.     Such    ob- 

does  not  show  that  any  of  the  jurors  jection  must  be  made  upon  a  motion 

except  the  foreman  were  sw^orn,  Floyd  to  quash  in  pleading  to  the  indictment 

V.    State,   30    Ala.   511.    The    defect  in  the  court  below.     Young  v.  State, 

should  be  taken  advantage  of  by  plea  33  Ohio  St.  577. 

in  abatement.  Taylor  v.  Com.,  90  Va.  8.  Ellis  v.  State,  25  Fla.  702. 

109.  8.  State  V.  MoUey,  7  Rich.  L.  (S. 

mcompetoncy  of  3vam. — An  objec-  Car.)  327;  State  v.  Jeff  coat,  26  S.  Car. 

tion  that  one  of  the  members  of  the  114;  Watson  v.   Com.,   87   Va.   6ii; 

grand  jury  which   found  tlie  indict-  Ellis  v.  State,  92  Tenn.  85;  State  t>. 

ment  was  incompetent  to  act,  State  v.  Cole,  9  Humph.  (Tenn.J  626;  McTi^^ue 

Motley,  7  Rich.  L.  (S.  Car.)  327 ;  Wat-  v.  State,  4  Baxt  (Tenn.)  313. 

son  V.  Com.,  87  Va.  611,  as  that  he  4.  Alabama. —  Collier    v.    State,    ^ 

was  not  a  resident  of  the  county  in  Stew.  (Ala. )  388 ;  State  v.  Pile,  5  Ala. 

which  the  indictment  was  found.  Lien-  73. 

burger    v.  State   (Tex.  Crim.    App.  Arkansas. — Shropshire  v.  State,  12 
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The  objection  cannot  be  taken  after  verdict,^  or  on  motion  in 
an-est,*  or  on  motion  for  new  trial.* 

2.  To  Petit  Juries  aad  Jurors — a.  To  Drawing,  Summoning, 
AND  Impaneling  Jury. — It  cannot  be  objected  for  the  first 
time  on  appeal  that  there  was  error  or  irregularity  in  the  drawing, 
summoning,  or  impaneling  of  trial  jurors.* 

Ark.  190;  Straughan  v.  State,  16  Ark.  Af/cif^«. —Robinson  v.  Mulder,  81 

37;  Stewart   v.   State,    13  Ark.   744;  Mich.  75. 

Fenaitj  v.  State,  19  Ark.  630;  Brown  ATi jj<»0rt.^-State  t;.  Brewer,  109  Mo. 

t».  State,  12  Ark.  633;  State  v.  Brown,  653. 

10  Ark.  78;  Brown  v.  State,  10  Ark.  Nebraska. — Wasson    v.  Palmer,   13 

607.  Neb.  376 ;  Van  Etten  v.  Butt,  32  Neb. 

Colorado,  —  Parker    v.    People,    13  285;  Leavitt  v,  Sizer,  35  Neb.  80. 

Colo.  155.  New  Mexico. — ^Territory  v.  Abeita, 

Indiana.  —  State     v,     Herndon,     5  i  N.  Mex.  545 ;  U.  S.  v,  De  Amador 

Blackf.  (Ind.)  75;  Vattier  v.  State,  4  (N.  Mex.  1891),  27  Pac.  Rep.  488;  U. 

Blackf.  (Ind.)  73;  State  i;.  Freeman,  6  S.   v.  De  Lujan  (N.  Mex.  1891),  27 

Blackf.  (Ind.)  248.  Pac.  Rep.  489;  U.  S.  v.   Chaves  (N. 

Nebraska. — ^Brown  v.  State,  9  Neb.  Mex.  1891),  27  Pac.  Rep.  489. 

157.  New    Tork.  —  Goodman   v,   Goetz, 

Nevj   rV?r>.— People    v.  Griffin,    2  (C.  PI.),  13  N.  Y.  Supp.  267;  Carlson 

Barb.  (N.  Y.)  427.  v.  Winterson,  147  N.  Y.  652. 

Soutk  Carolina. — State  1/.    Motle/,  Pennsylvania.-^Com,  v.  Ware,  137 

7  Rich.  L.  (S.  Car.)  327.  Pa.  St.  465. 

Tennessee. — State  v.  Cole,  9  Humph.  South  Carolina, — State  v.  Stephens, 

(Tenn.)  626.  ii  S.  Car.  319. 

Virginia. — Watson  v.  Com.,  87  Va.  7>«<m.— Hannaman  v.  State   (Tex. 

611.  Crim.  App.  1895),  33  S.  W.  Rep.  538. 

1.  Arkansas, — Brown    v.   State,    la  Virginia, — Barnes  v.  Com.,  92  Va. 

Ark. 623.  794;  Short  v.  Com.,  90  Va.  96;  Roach 

Massackusetts, — ^Amherst    v.    Had-  v.  Blakej,  89  Va.  767. 

ley,  I  Pick.  (Mass.)  38.  Wyoming. — Haines  v.  Territory,  3 

Missouri. — State    v,    Marshall,    36  Wyoming  167. 

Mo.  400;  State  xk  Ward,  74  Mo.  256.  United  States. — Queen  v.  Hepburn, 

New  Hampskire. — ^State  v.  Hascall,  7  Cranch  (U.  S.)  290. 

6  N.  H.  353;  Wilcox  V.  School  Dist.  Compare  Spurgeon  v.  Com.,  86  Va. 

No.  I,  26  N.  H.  303;  Bodge  v.  Foss,  652. 

39N.  H.  406;  Pittsfield  V,  Barnstead,  Inatanees. — The  following  objections 

40  N.  H.  477.  are  waived  unless  made  at  the  proper 

Soutk   Carolina. — State  v,  .Ander-  time: 

son,  26  S.  Car.  599.  That  the  venire  issued  prematurely, 

Texas, — Brill  v.  State,  i  Tex.  App.  or  was  not  directed  generally  to  the 

572.  whole  body  of  the  county.    Brown  v, 

a.  Hasselmeyer  v.  State,  i  Tex.  App.  State,  12  Ark.  625. 

690;  Davis  V.  State,  31  Neb.  247.  That  the  order  summoning  the  jur- 

•.  Alexander  v,    U.   S.,    138   U.  S.  ors  was  irregular.     Mabry  v.  State,  50 

353;  State  V,  Sansone,  116  Mo.  i ;  State  Ark.  492. 

V,    Gilmore,    95    Mo.    554 ;   State  v.  That  one  of  the  jurors  was  not  sum- 
Smith,  114  Mo.  407.  moned  by  a  writ  of  venire.     State  v, 

4.  Alabama, — Smith  v.  State,  88  Ala.  Anderson,  26  S.  Car.  590. 

73;  Howard  v.  State,   ic^  Ala.   571;  That  a  person  served  on  the  jury 

Jones  -u.  State,  100  Ala.  209;  State  v,  "without  being  selected  by  the  court 

Willianis,  3  Stew.  (Ala.)  454.  or  summoned  by  the  sheriff."    Short 

Arkansas, — Freel  v.  State,  21  Ark.  v.  Com.,  90  Va.  96. 

213.  That  a  juryman  was  drawn  more 

Louisiana, — State  v.  Beeder,  44  La.  than  the  required  time  of  twenty  days 

Ann.  1007;   State  v,   Harris,   30  La.  before  the  court.     State  v,  Hascall,  6 

Ann.  90;  State  v,  Desroche,   47    La.  N.  H.  352. 

Ann.  651.  That  the  officers  who  attended  to  the 
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The  attention  of  the  court  should  be  seasonably  called  to  the 
error  or  irregularity  complained  of,*  and  an  exception  saved,* 
and  in  some  jurisdictions  the  error  must  be  made  the  basis  of  a 
motion  for  a  new  trial.' 

b.  For  Disqualification  of  Juror. — No  objections  based 

on  the  incompetency  of  a  juror  can  be  raised  for  the  first  time 
on  appeal.*  Nor  can  the  objection  be  made  after  verdict,*  or 
on  motion  for  new  trial,*  unless  it  appears  that  the  juror's  incom- 
petency was  not  known  to  the  party  objecting,''  and  that  the 
want  of  such  knowledge  could  not  be  attributed  to  his  lack  of 

drawing  of  jurors  were  without  au-  Jones  v.  State,  loo  Ala.  209;  Com.  v. 

thority  to  do  so.     Bodge  v,  Foss,  39  Ware,  137  Pa.  St.  465 ;  State  v.  Mar- 

N.  H.  406.  sliall,  36  Mo.  400;  Preston  v.  Hanni- 

That  the  names  of  the  jurors  were  bal,  etc.,  R.  Co.,  132  Mo.  iii;  State  v, 
not  drawn  by  the  clerk  as  required  by  Hayes,  81  Mo.  574;  Ohio,  etc.,  li- 
the jury  law,  but  by  the  judge.  Has-  Co.  v.  Stein,  140  Ind.  61 ;  Hobbs  v. 
selmeyer  v.  State,  i  Tex.  App.  690.  State  (Tex.  Crim.  App.  1894),  28  S. 

That  officers  of  the  court  who  assist-  W.  Rep.  814 ;  Hannaman  v.  State  (Tex. 

ed  in  drawing  the  jury  were  interested  Crim.  App.  1895),  33  S.  W.  Rep.  538; 

in  the  suit.  Leavitt  v.  Sizer,  35  Neb.  80.  Sims  v.  State  (Tex.  Crim.  App.  1895), 

That  the  list  of  jurors  did  not  con-  32  S.  W.  Rep.  898. 

tain  the  number  of  names  required  by  8.  Martin  v.  Motsinger,  130  Ind.  555; 

law.     Brill  v.  State,  i  Tex.  App.  572 ;  Ford  v.  State,  46  Neb.  390. 

Davis  V,  State,  31  Neb.  247.  4.  Illinois. — Spies    v.    People,     122 

That  the  jury  was  impaneled  in  the  111.  i. 

absence  of  the  attorney  of  one  of  the  Mississippi. — Rolls  7^.  State,  52  Miss, 

parties.     Wasson  v.  Palmer,  13  Neb.  391. 

376.  Montana. —  Territory  v.    Bryson,  9 

That  a  juror  was  accepted  during  Mont.  32;  Territory  v.  Hart,  7  Mont.  42. 

the  temporary  absence  of  defendant.  New  Hampshire. — Rollins  v,  Ames, 

State  V.  Brewer,  109  Mo.  648.  2  N.  H.  349;  State  x\  Daniels,  44  N. 

That  the  order  for  a  struck  jury  was  H.  383;  Farmer  v.  Goodwin,  cited  in 

irregular.     Bennett  v.  Syndicate  Ins.  State  v.  Daniels,  44  N.  H.  385. 

Co.,  43  Minn.  45.  Neiv  Tork. — Stedman  v.  Batchelor, 

An  objection  to  the  form  of  a  writ  49  Hun  (N.  Y.)  390. 

of  venire,  or  for  its  return.     Freel  v,  Texas. — Holland   v.  State,  31   Tex. 

State,  21  Ark.  212.  Crim.   Rep.    345;     Holt    v.    State,  9 

That  a  list  of  the  jurors  was  not  fur-  Tex.  App.  577 ;    Loggins  v.  State,  12 

nished  defendant.     Freel  v.  State,  21  Tex.  App.  65;  Tweedy  v.  Briggs,  31 

Ark.  226;  Dawson  v.  State,  29  Ark.  Tex.   74;  Roberts   v.   State,  30   Tex. 

116;  Benton  v.  State,  30  Ark.  344.  App.  291 ;  Tuttle  v.  State,  6  Tex.  App. 

1.  Alexander  v.  U.  S.,  138  U.  S.  353;  556;  Buie  v.  State,  i  Tex.  App.  453; 
State  V.  Marshall,  36  Mo.  400;  State  Blackwell  v.  State,  29  Tex.  App.  195; 
V.  Ward,  74  Mo.  256.  Blanton  v.  Mayes,  72  Tex.  417. 

Irregularities  In  Isenanee  of  Venire. —  Virginia. — Prince  v.  Com.,  89  Va. 
Any  irregularity  in  the  issuance  of  the  330;  Craft  v.  Com.,  24  Gratt.  ( Va.)  602 ; 
direction  of  the  venire  to  summon  the  Lawrence  v.  Com.,  81  Va.  484. 
petit  jury  must  be  excepted  to  before  5.  Harrington  v.  Manchester,  etc., 
the  jurors  are  sworn,  not  after  verdict  R.  Co.,  62  N.  H.  77 ;  Pittsfield  v.  Barn- 
returned.  Brown  v.  State,  12  Ark.  stead,  40  N.  H.  497;  Wassiim  v.  Fee- 
623.  ney,  121  Mass.  93 ;  Quinebaug  Bank  -v. 

Irregularity  in  Ita-awlngJiiry. — Noob-  Leavens,  20  Conn.  87;  Brown  v.    St. 

jection  to  irregularities  in  the  drawing  Louis,  etc.,  R.  Co.,  52  Ark.  120;  State 

of  a  jury  will  be  available  unless  made  v.  Harris,  30  La.  Ann.  90;  Reynolds  t;. 

before  the  jury  is  sworn.     Goodman  v.  Richmond,  etc.,  R.  Co.,  92  Va.  400. 

Goetz   (C.  PI.),  13  N.  Y.  Siipp.    267.  6.  Tarkio  v.  Cook,  126  Mo.  i;  State 

See  also  Davis  r.  State,  31  Neb.  247.  v.  Howard,  118  Mo.  127. 

2.  Alexander  v,  U.  S.,  138  U.  S.  353;  7.  State  v.  Howard,  ri8  Mo.  127. 
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diligence  in  inquiry  to  ascertain  the  fact  before  verdict.* 
The   objection    should   usually   be   made   before  .trial,'  and 

the  grounds  of  objection  must  be  explicitly  stated,'  and  saved 

by  timely  exceptions.* 
c.  For  Rejection  of  Juror. — Error  in  rejecting  a  juror 

cannot  be  objected  to  on  appeal  where  no  objection  was  made 
at  the  time  he  was  excluded,^  and  exception  should  be  saved  to 
the  rulings  excluding  the  juror.® 

rf.  For  Misconduct  of  Juror. — Misconduct  of  a  juror  can- 
not  be  made  a  ground  of  objection  for  the  first  time  on  appeal.' 

I.  Quinebaug  Bank  v.  Leavens,  20  man,  6  Nev.  320 ;  Estes  v.  Richardson, 

Conn.  87.  6  Nev.  128 ;  Kippey  v.  State,  29  Tex. 

ImtaiieM. — ^The  following  objections  App.  37. 

are  waived  unless  made  at  the  proper  Oliailiiige  "for  Oanae." — ^A  challenge 

time:  to  a  juror,  "The  juror  is  challenged 

Infancy    of   Juror .  —  Wassum    v.  for  cause,"  People  v.  McGungill,  41 

Feenej,  121  Mass.  93.  Cal.  430;   or  "Defendant  challenges 

Conviction   of  yuror  of  Crime. —  for  cause,"  People  v.  Thiede,  ii  Utah 

Blanton  v,  Mayes,  72  Tex.  417.  241,  is  insufficient  to  raise  any  question 

That  yuror  Is  Not  a  Citizen, — State  for  review. 

V,  McDonald,  8  Oregon  113;  Territory  Ko  Other  OhJecUons  Considered.  —No 

V.  Hart,  7  Mont.  42 ;  State  v,  Howard,  objections  other  than  those  made  at  the 

118  Mo.  127;  Territory  v,  Abeita,  i  N.  time  can  be  considered.    Detroit  West- 

Mex.  545;   Territory  v.  Yarberry,   2  ern  Transit,  etc.,  R.  Co.  v.  Crane,  50 

N.  Mex.  451;  Anderson  v.  Territory,  Mich.  182. 

4  N.  Mex.   108;  Territory  v.  Baker,  4  4.  Territory  v,  Bryson,  9  Mont.  32; 

N.  Mex.  122.  Rolls  v.  State,  52  Miss.  391 ;  Tuttle  v. 

Prejudice    of   Juror,  —  People    v.  State,  6  Tex.  App.  556 ;  State  v.  How- 

Cotta,  49  Cal.  166;  Territory  v,  Bry-  ard,  118  Mo.  127. 

son,  9  Mont.  32;  Tarkio  f.  Cook,  120  6.  State  v.  Jackson,  45  La.  Ann.  975; 

Mo.  i;  Vela  v.  State,  33  Tex.  Crim.  State  v.  Jackson,  96  Mo.  200;  Voor- 

Rep.  322;  State  t'.  Daniels,  44  N.  H.  hees  v.  Dorr,  51  Barb.  (N.  Y.)  580. 

385;  Pittsfield  v.  Barnstead,  40  N.  H.  Especially  where  there  is  no  com- 

497.  plaint  that  there  was  not  a  fair  and  im- 

Imterest  or  Relationship  of  Juror,  partial  trial,  or  that  there  was  any  ir- 

— Harrington  v.  Manchester,  etc.,  R.  regularity  in  the  summoning  and  im- 

Co.,  62  N.  H.  77;  Stedman  v.  Batche-  paneling  of  the  jury.    Burchv.  Hylton, 

lor,  49  Hun  (N.  Y.)  390;  Quinebaug  89  Va.  441. 

Bank  v.  Leavens,  20  Conn.  87.  6.  State   v,   Jackson,   45    La.   Ann. 

Prejudgment   of    Case.  —  State    v,  978;  Voorhees  f.  Dorr,  51  Barb.  (N. 

Howard,  118  Mo.  127.  Y.)  580. 

Ignorance  and  Illiteracy, — State  v.  Exoiulng  Juror  from  Bervlce. — It  can- 
Harris,  30  La.  Ann.  90.  not  be  objected  for  the  fifst  time  on 

Defective    Hearing. — Anderson    v.  appeal  that  a  juror  was  excused  from 

Terntory,  4  N.  Mex.  108.  serving  by  being  required  to  swear  to 

1.  Tweedy  v,  Briggs,  31  Tex.  74;  the  truth  of  his  excuse,  Riley  v.  State, 
Roberts  v.  State,  30  Tex.  App.  291;  88  Ala.  188;  or  that  jurors  were  ex- 
Vela  V.  State,  33  Tex.  Crim.  Rep.  322;  cused  from  service  on  the  ground  of 
Holland  v.  State,  31  Tex.  Crim.  Rep.  sickness  without  having  appeared  to 
MS\  Stedman  v. Batchelor,  49  Hun  (N.  present  their  excuses,  Livar  v.  State, 
Y.)  390.  26  Tex.  App.  115. 

S.  Stater'.  Biles,  6  Wash.  186;  Prince  7.  Broome  t^  "Wright,  15  Mo.  App. 
V.  Com.,  89  Va.  330;  People  r.  Thiede,  406;  State  v.  Burks,  132  Mo.  363;  At- 
II  Utah  241;  People  v.  Hardin,  37  terberry  v.  State,  56  Ark.  515;  Mona- 
cal. 258;  People  V.  Dick,  37  Cal.  277;  ghan  v.  Pacific  Rolling  Mill  Co.,  81 
People  V.  McGungill,  41  Cal.  430;  Cal.  190;  Chicago,  etc.,  R.  Co.  v. 
State  V.  Squaires,  2  Nev.  226;  Stnte  v.  Krueger,  23  111.  App.  639;  Shelbyville 
Raymond,  11  Nev.  98;  State  v.  Chap-  v.  Brant,  6i  111.  App.  153;  Stampofski 
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The  party  injured  cannot  remain  quiet  and  take  his  chance  for 
a  favorable  verdict  and  keep  this  point  in  reserve.*  The  objec- 
tion should  be  made  as  soon  as  discovered  and  before  verdict  * 
and  should  be  saved  by  an  exception.*     So  in  some  jurisdictions 

it  must  be  made  a  ground  for  new  trial,  or  it  will  not  be  con- 
sidered on  appeal.* 

e.  For  Informality  in  or  Lack  of  Oath. — An  objection 

V.  Steflfens,  79  111.  303;  Van  Blaricum  to  take  to  their  room  written  objections 

V.  People,  16  111.  ^4;  Chicago,  etc.«  and  the  report  of  the  commissioners. 

R.  Co.  V.  Holland,  122  111.  461;  Gil-  Zeibold  v.  Foster,  118  Mo.  349.     And 

more  v,  H.  W.  Baker  Co.,  12  Wash,  the  objection  that  the  jurj  were  per- 

468;  King  V,  Rea,  13  Colo.  69;  Dibble  mitted  to  take  into  the  jury  room  a  law 

V,  State,  48   Ind.  470;   Van  Etten  v.  book  (McDaniel  v.  State,  5  Tex.  App. 

Butt,  32  Neb.  285.  475 )»  o'  *^  indictment  on  which  was 

1.  Monaghan  v.  Pacific  Rolling  Mill  indorsed  a  formal  verdict  of  conviction 

Co.,  81  Cal.  190;  Lee  v,  McLeod,  15  (Anschicks  v.  State,  6  Tex.  App.  524), 

Nev.  158 ;  State  v.  Dorsey,  40  La.  Ann.  or    the   written   charge  of  the  court 

739.  (Chattahoochee  Brick  Co.  v,  Sullivan, 

Separation  of  Jozy. — It  cannot  be  ob-  86  Ga.  50),  should  be  saved  by  excep- 

jected  for  the  first  time  on  appeal  that  tions. 

the  jury,  after  agreeing  upon  their  Iknproper  BemarkB  During  tlie  Course 
verdict  at  night,  were  allowed  to  sepa-  of  Trial. — Objection  to  alleged  mis- 
rate,  and  did  not  reassemble  until  the  behavior  of  a  juror  in  making  improper 
next  morning.  Maling  v,  Crummey,  remarks  during  the  course  of  a  trial 
5  WavSh.  223.  Nor  can  it  be  objected  cannot  be  taken  after  verdict.  Atlan- 
to  for  the  first  time  in  a  motion  for  tic,  etc.,  R.  Co.  v.  Peake,  14  Va.  L.  J. 
new  trial,  that  after  the  jurymen  were  583. 

selected  and  before  they  were  sworn  Consideration  of  Verdict  by  Fart  of 
they  were  permitted  to  go  at  large  and  Jnzy. — And  it  is  too  late  on  appeal  to 
mingle  with  the  crowd  during  an  ad-  objectthatonly  five  instead  of  six  jury - 
journment  at  dinner,  Wilkerson  v.  men  retired  to  consider  the  verdict- 
Corn.,  88  Ky.  29;  or  that  one  of  the  Wilson  Sewing  Mach.  Co.  v.  Bull,  52 
jurors,  against  the   objection    of  de-  Iowa  554. 

fendant,  was  permitted  to  separate  Conversation  with  Outsiders. — So  an 
from  the  others,  and  go  beyond  the  objection  that  a  juror  held  a  whispered 
view  of  the  court.  State  x;.  6lunt,  no  conversation  with  a  person  not  con- 
Mo.  322.  So  a  temporary  separation  nected  with  the  court,  comes  too  late 
of  the  jury,  during  a  view  of  the  prem-  on  appeal.  State  v.  Dorsey,  40  La. 
ises  on  which   the  crime   in  question  Ann.  739. 

was  committed,  cannot  be  considered  Inattention  to  Evidence. — It  is  too  late 
on  appeal,  or  after  verdict,  unless  ob-  after  verdict  for  the  losing  party  to 
jected  to  when  the  opportunity  was  claim  a  mistrial  on  the  ground  that 
offered.  People  I'.Tarm  Poi,  80  Cal.  one  of  the  jurors,  during  tlie  progress 
225;  Hunt  V.  Com.  (Ky.  1889),  12  S.  of  the  trial,  paid  no  attention  to  the  wit- 
W.  Rep.  127.  nesses,  but  occupied  himself  with  read- 
Intoxication. —  An  objection  on  ac-  ing  newspapers.  Broome  v.  Wright, 
count  of  the  intoxication  of  one  of  the  15  Mo.  App.  406. 

jury,  during  the  trial,  should  be  taken  2.  Smith   x\  Wise,  58  III.  141 ;  At- 

before  the  jury  retire.     Peoples.  Dee-  lantic,  etc.,  R.  Co.  v.  Peake,  14  Va.  L. 

gan,  88  Cal.  602.  J.  583 ;  Zeibold  v.  Foster,  118  Mo.  349; 

Takincr  Books  and  Papers  into  tbe  Jury  People  v.  Deegan,  88  Cal.  602 ;  Peo- 

Boom. — It  cannot  be  objected  for  the  pie  v,  Tarm  Poi,  86  Cal.  225;  Hunt  v. 

first  time  in  error  that  a  paper  given  in  Com.  (Ky.  1889),  12  S.  W.  Rep.  127. 

evidence  was  improperly  taken  by  the  S.  State  v.  Blunt,  no  Mo.  322;  Mc- 

iury  into  the  jury   room.     Smith  v,  Daniel    v.   State,   5   Tex.   App.   475; 

Wise,  58  111.  141.  Anschicks    v.    State,    6    Tex.     App. 

And  it  is  too  late  after  verdict  to  ob-  524;  Leeser  v,  Boekhoff,  38  Mo.  App. 

ject  that  the  jury,  in  proceedings  to  445. 

change  a  pubUc  road,  were  permitted  4.  People  v,  Lee  Chuck,  78  Cal.  317. 

186  Volume  VIII. 


jiriMud        EXCEPTIONS  AND  OBJECTIONS.  Juraw. 

to  the  manner  of  administering  an  oath  to  the  jury  cannot  be 
made  for  the  first  time  on  appeal.*  An  objection  to  the  oath 
should  be  made  at  the  time  it  is  administered  to  the  jury,*  so  as 
to  give  the  court  an  opportunity  to  correct  the  irregularity.* 
The  objection  comes  too  late  after  verdict.* 

fiilurt  to  Adminiftar  Any  Oath. — There  is  some  conflict  of  opinion 
as  to  whether  a  failure  to  administer  any  oath  at  all  will  operate 
to  reVferse  the  judgment  in  the  absence  of  any  objections  taken 
below.  According  to  some  decisions,  both  in  civil  *  and  crim- 
inal* cases,  the  judgment  will  be  reversed  unless  it  affirmatively 
appears  on  the  record  that  the  jury  were  sworn.'  Other  deci- 
sions, both  in  civil  ^  and  criminal  ^  cases,  hold  that  an  objection 
for  want  of  an  oath  is  waived  if  not  taken  below. 

8.  To  Trial  without  Jury. — It  cannot  be  objected  for  the  first 
time  on  appeal  that  the  cause  is  tried  without  a  jury.  By  fail- 
ing to  raise  this  objection  below,  it  is  deemed  waived.*® 

1.  Jacksonville,  etc.,  R.  Co.  v.  Neff,  v,  Fairbanks,  i6i  III.  124;  Griffin  v, 

38  Fla.  373;  Edwards  v.  Edwards,  %\  Pitman,  8  Oregon  343, 

111.  174;  Cornelius  v,  Boucher,  i  111.  9.  State   v.  Schlagel,   19  Iowa  169; 

32;  Cahill  V.  Norwood  Park,  149  111.  State  v.  Scott,  i  Kan.  App.  74S. 

156;  Com.   V.  Fritch,  9  Pa.   Co.  Ct.  10.   California, — Smith  v.  Brannan, 

Rep.  164;  Roe  v.  State  (AJa.  1887)1  2  13  Cal.  107. 

So,  Rep.  459;  Baldwin  v,  Kansas,  129  Florida. — Jones  v.  Fox,  23  Fla.  454. 

U.  S.  52.  (y«<?r^ia.— Littleton  v.  Spell,  77  Ga. 

An  objection  that  there  were  three  227. 

issues  of  fact  made  up   and  that  the  Indiana*  —  Burgess  v.  Matlock,  12 

jurj  were  sworn  to  try  but  one  issue,  Ind.  357. 

cannot  be    raised    for  the    first   time  Maryland,  —  Howard     v,    Oppen- 

on  appeal.     Cornelius  v.  Boucher,  i  heimer,  25  Md.   ^o;  Dean  f/.  Oppen- 

IlL  32.  heimer,  25  Md.  368. 

1  Sermour  v.  Purnell,  23  Fla.  232 ;  Missouri,  —  Klotz  v,   Perteet,   loi 

Edwards  v,  Edwards,  31  111.  474;  Cor-  Mo.  213. 

nelins  v,  Boucher,  i  111.  32 ;  McCon-  Nebraska, — Shoning  v,  Coburn,  36 

nell  V,  Rjan,  i  Tex.  App.  Civ.  Cas.,  Neb.  76. 

\  1020.  New  fork. — Stono  v,  Weiller,  128 

I,  McConnell  v,  Ryan,  1  Tex.  App.  N.  Y.  655;  Sire  v.  Rumbold  (C.  PI.), 

Civ.  Cas.,  4  1020.  14  N.  Y.  Supp.  925;  Dillon  v,  Cock- 

4.  Rockford,  etc.,  R.  Co.  v,  McKin-  croft,  90  N.  Y.  649;  Ormes  v.  Dauchy, 
ley,  64  111.  338;  Candler  v.  Hammond,  82    N.   Y.    443;    Eysaman    v.   Small 
23  Ga.  493;  Looper  v.  Bell,  i  Head  (Supreme  Ct.),  15  N.  Y.  Supp.  288. 
(Tenn.)  373.  Okio, — Bonewitz  v,   Bonewitz,   50 

5.  Irwin  v.  Jones,  i  How.  (Miss.)  Ohio  St.  373;  Nicholson  v.  Pim,  5 
497;  Beall  V,  Campbell,  j  How.  Ohio  St.  25;  Ellithorpe  v.  Buck,  17 
(Miss.)  24;  Wolfe  V,  Martin,  i  How.  Ohio  St.  72. 

(Miss.)   30;    Judah    v.    M'Namee,    3  Waskingtam. — Wheeler  v,  Ralph,  4 

Blackf.  (Ind.)  270.  Wash.  617. 

•.  Nels  V.  State,  2  Tex.  280;  Roe  v.  United  States,  —  Dundee    Mortg., 

State  (Ala.  1887),  2  So.  Rep.  459.  etc.,  Invett.  Co.  v,  Hughes,  124  U.  S. 

T.  In  all  cases  it  should  appear  of  157. 

record  that  the  iury    were    lawfully  Where  a  cause  upoa  trial  is  with- 

swom.    The  books  all  say  that  if  ft  drawn  from  the  jury  without  objec- 

does  not  so  appear,  such  an  omission  tion  from  either  party,  and  considered 

is  a  material  and  fatal  defect.    Judah  by  the  court  as  a  ooere  question  of  law, 

V,  M'Namee,  3  Blackf.  (Ind.)  271.  it  cannot   be  urged    in  an  appellate 

9.  Freiberg  v,  Lowe,  61  Tex.  436;  court,  as  a  ground  of  objection  to  the 
Clark  V,  Davis,  7  Tex.  556 ;  McDonald  rulings  of  the  court  below,  that  there 
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Szoeption  to  Seftual  Heeemrj. — The  refusal  of  a  jury  is  a  matter  of 
exception,  and  unless  an  exception  is  saved,  the  action  of  the 
court  will  not  be  reviewed.*  So  an  objection  to  the  action  of 
the  court  in  calling  a  jury  to  try  questions  of  fact  involved  in  the 
case,  cannot  be  raised  for  the  first  time  on  appeal.^  And  the 
statutory  right  to  be  tried  by  the  court  is  waived  by  submitting 
without  objection  to  be  tried  by  a  jury.* 

YL  Fabtdbb — 1.  For  Kiqomder  of  Parties. — An  objection  for 
misjoinder  of  parties  plaintifiF  or  defendant  cannot  be  made  for 
the  first  time  on  appeal."*  The  objection  is  considered  waived 
unless  taken  advantage  of  by  the  pleadings  or  otherwise.* 

were  issues  of  fact  which  should  have  Y.)    78 ;    Helck   v,   Reinheimer,   105 

been  left  to  the  jury.     Barnes  v.  Per-  N.  Y.  470;  Bates  v.  James,  3  Duer  (N. 

ine,  12  N.  Y.  18.  Y.)  45. 

1.  Klotz  V.  Perteet,  loi  Mo.  213.  North     Dakota, — Braithwaite      v, 

%.  Weigle  V.  Cascade  F.  &  M.  Ins.  Power,  i  N.  Dak.  455. 

Co.,    12    Wash.   449.     See  also    Mc-  Oregon. — Stingle  v.  Nevel,  9  Ore- 

Laughlin  v,  Potomac  Bank,  7  How.  gon  62. 

(U.  S.)  220.  Texas. — ^Allen  v.  Read,  66  Tex.    13; 

Assessment  of  Damaces  by  Jviy. — It  Lastovica  v.  Sulik   (Tex.   Civ.  App. 

cannot  be  objected  for  the  first  time  on  1895),  33  S.   W.   Rep.    909;  Missouri 

appeal  that  damages  in  an  action  upon  Pac.  R.  Co.  v.  Smith  (Tex.   1891 ),  16 

a  bond  were  assessed  by  the  jury  when  S.  W.  Rep.  803;   Hill  v,  Newman,  67 

they  ought  to  have  been  assigned  by  Tex.  265. 

the  court.     Philbrook  v.  Burgess,  52  Washington, — Phelps  v.  The  Steam- 

Me.  271.  ship  City  of  Panama,   i   Wash.    Ter. 

8.  TaflTe  v.  State,  90  Ga.  459.  518. 

4.  Arkansas. — Blackburn i;. Morton,  Wisconsin, — Wooster  v,  Northrup, 

18   Ark.  385 ;  Booker  v.  Robbins,  26  5  Wis.  2^5. 

Ark.  660;  Collins  v,  Lightle,  50  Ark.  United  States, — Hayes  v.  Pratt,  147 

97-  U.  S.  557. 

California, — Sands  v,    Pfeiffer,   10  Irregular  Addltloii  of  Proper  Party. — 

Cal.  258.  An  objection  that  a  proper  party  has 

Colorado. — Farncomb  v.   Stern,    18  been  irregularly  added  cannot  be  made 

Colo.  279;   Atchison,  etc.,  R.  Co.  v,  for  the  first  time  on  appeal.    Catnpau 

Denver,  2  Colo.  App.  436;  Rawles  v,  v.  Campau,  19  Mich.  116. 

People,  2  Colo.  App.  501.  Adding  New  Parties. — ^The  validity  of 

Illinois. — Pixley  v,   Gould,    13  111.  an  order,  valid  on  its  face,  bringing  in 

App.   565 ;    Helmuth   v.   Bell,  49  111.  a  new  party  to  an  action,  will  not  be 

App.    626;    Krebaum  v,  Cordell,    63  inquired  into  upon  appeal,  unless  an 

III.  23.  objection  and  an  exception  to  the  or- 

Indiana. — Wood  v.  Ostram,  29  Ind.  der  were  taken  when   the  same   was 

177;  Denny  v,  Moore,  13  Ind.  418.  made.     Gates  xk  Salmon,  46  Cal.  361. 

lo-wa. — Granger  v,  Buzick,  3  Greene  Direction  Mot  Raised  In  Intermediate 

(Iowa)  570.  Court. — Where  the  question  as  to  the 

Michigan, — Hopkins    Mfg.    Co.  v,  joint  liability  of  two  defendants  is  not 

Ruggles,   51   Mich.  474;    Henderson  raised  as  a  question  of  law  in  the  Ap- 

V,  Sherman,  47  Mich.  267.  pellate  Court  of  Illinois,  it  cannot  be 

Minnesota. — Williams  v,  Pomeroy,  raised   in   the  Supreme  Court.     Chi- 

27  Minn.  85.  cago,  etc.,  R.  Co.  v,  Darke,  148  111. 

Mississippi, — Jackson  v,  Dunbar,  68  226. 

Miss.  288.  B.  Bates  v,  James,  3  Duer  (N.  Y.) 

Missouri. — Johnson  v.  Simmons,  61  45;  People  v.  District  Ct.,   18  Colo. 

Mo.  App.  395.  293;  Farncomb  zf.  Stern,  18  Colo.  279. 

Neiv    Tork. — Constable  v.  Lefever  Motion   for   Nonsuit. — According    to 

(Supreme  Ct.),  49  N.  Y.  St.  Rep.  294;  one  decision,  it  would  seem  that  an 

Gray  t;.  Rothschild,  48  Hun  (N.  Y.)  objection  for  misjoinder  of  defendants 

596;  Torrey  v,  Willard,  55  Hun  (N.  might  be  taken  by  motion  for  nonsuit. 

188  Volume  VIII. 


PtfdM. 


EXCEPTIONS  AND  OBJECTIONS. 


B«£Mt. 


S.  For  Defect  of  Parties. — So  a  failure  to  object  in  the  trial  court 
because  of  a  defect  of  parties  will  operate  as  a  waiver  of  the 
objection  if  the  parties  omitted  are  merely  proper  or  formal 
parties.* 

Trier  v.  Tualatin  Academj,  4  Oregon  Bond  v,  Armstrong,  88  Ind.  65 ;  Bundy 

485.  V,  Pool,  82  Ind.  502.    See  also  White- 

But  another  holds  that  an  objection  side  v,  Adams,  26  Ind.  250. 

for  misjoinder  of  plaintiffs  comes  too  Iowa, — Melick  v,  Tama  Citj  First 

late  on  motion  for  nonsuit.     Ehret  v.  Nat.  Bank,  52  Iowa  94 ;  Trebon  v.  Zu- 

Schujlkill  River  East  Side  R.  Co.,  151  raff,  50  Iowa  180;  MacGregor  v.  Gard- 

Pa.  St.  158.  ner,  14  Iowa  328. 

WHat   la  a  Bulllclent  OtJaetUm. — An  Kansas, — Poirier  v.  Fetter,  20  Kan. 

answer  which  sets  up  facts  showing  a  47;  Union  Pac.  R.  Co.  v.  Kindred,  43 

misjoinder  of  plaintiffs,  but  which  does  Kan.   134;   Harper  v.   Hendricks,  49 

not  object  on  that  ground,  is  not  suffi-  Kan.  718;  Coulson  v.  Wing,  42  Kan. 

cient  to  save  the  objection.    Donahue  507. 

V,  Btagg,  49  Mo.  App.  273.  Kentucky,  —  Keith    v,    Wilson,    3 

TlBM  Of  0146Gtliig  IB  Equity. — An  ob-  Mete.  (Kj.)  201. 

jection  for  misjoinder  of  parties,  made  Louisiana. — Hickman  v,  Dawson,  33 

for  the  first  time  at  the  hearing,  will  La.  Ann.  438 ;  Tuperj  v.  Edmondson, 

be  disregarded  on  appeal.  Bell  v,  Todd,  32  La.  Ann.  1146. 

51  Mich.  21 ;  unless  the  propriety  of  Massachusetts. — Evans  v.  Wall,  159 

the  decree  is  materially  affected  there-  Mass.  164. 

bj,   Lehman    v.  Greenhut,    88    Ala.  Michigan. — Miller  v.  Thompson,  34 


478;  Erwin  v.  Ferguson,  5  Ala.  158; 
Newhouse  v.  Miles,  9  Ala.  460}  Water- 
town  V.  Cowen,  4  Paige  (N.  Y.)  510. 

1.  Alabama. — Alexander  v,  Steele, 
84  Ala.  332;  Louisville  Mfg.  Co.  v. 
Brown,  loi  Ala.  273;  McConnell  v. 
Woms,  102  Ala.  587 ;  Ozley  v.  Ikelhei- 
mer,  26  Ala.  332. 

Arkansas.— CX^xSl  v.  Gramling,  54 
Ark.  ^28;  Bevens  v.  Barnett  (Ark. 
'893),  22  S.  W.  Rep.  160. 

Calif  or  nia.SsLTids  v.  Pfieffer,  10 
Cal.  258;  Mora  v.  Le  Roy,  58  Cal.  8; 
Potter  V.  Dear,  95  Cal.  578 ;  Smith  v. 
Dora,  96  Cal.  73. 

Colorado. — Great  West.  Min.  Co.  v. 
Woodmas  of  Alston  Min.  Co.,  12  Colo. 
46;  Melsheimer  v.  Hommel,  15  Colo. 
475;  Putnam  v,  Lyon,  3  Colo.  App. 
144;  Denver  v.  Soloman,  2  Colo.  App. 
534;  Abbott  V.  Yuma  County,  18  Colo. 
6;  Faust  v.  Goodnow,  4  Colo.  App.  352. 

Illinois. — Dunham  Towing,  etc.,  Co. 
V.  Dandelin,  143  111.  409;  Webb  v. 
Hollenbeck,  48  111.  App.  514;  Rose- 
boom  V.  Whittaker,  132  111.  81 ;  Atkin- 
son i».  Foster,  134  111.  472 ;  Harding  v. 


Mich.  10;  Hopkins  Mfg.  Co.  v.  Rug- 
gles,  51  Mich.  475. 

Mississippi,  —  Green  v.  Gaston,  56 
Miss.  748. 

Missouri.  —  Mills  v.  Carthage,  31 
Mo.  App.  141;  Kerr  v.  Bell,  44  Mo. 
120 ;  St.  Charles  First  Presb.  Ctiurch 
V,  Kellar,  39  Mo.  App.  441 ;  Turley 
V,  Barnes,  131  Mo.  548;  Leisse  v. 
Schwartz,  6  Mo.  App.  413. 

Montana. — Parchen  v.  Peck,  2  Mont. 
567;  Conklin  v.  Fox,  3  Mont.  208; 
Boyd  V.  Platner,  5  Mont.  226. 

Nebraska. — Consaul  v.  Sheldon,  35 
Neb.  247;  Curtin  v.  Atkinson,  36  Neb. 
no. 

Neiv  yersey. — Lieberman  v.  Broth- 
ers, 55  N.  J.  L.  379. 

New  Tork.  —  Eckert  v,  Clark,  16 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  67; 
Sheldon  v.  Wood,  2  Bosw.  (N.  Y.) 
267;  Cushman  v.  Family  Fund  Soc. 
(C.  PI.),  36  N.  Y.  St.  Rep.  856;  Gray 
V,  Rothschild,  48  Hun  (N.  Y.)  596; 
Moulton  V.  Cornish,  61  Hun  (N.  Y.) 

438. 

South  Carolina.  —  Evans  v.  McLu- 


Dnrand,  36  111.  App.  238;  Washburn,  cas,  12  S.  Car.  61 ;  Ross  v,  Linder,  12 

etc.,  Mfg.  Co.  V,  Chicago  Galvanized  S.  Car.  594;  State  v.  Port  Royal,  etc.. 

Wire  Fence  Co.,  109  III.  71;  Gibbs  v.  R.  Co.  (S.  Car.  1895),  23  S.  E.  Rep. 

Blackwell,  37  111.  191 ;  Berndt  v.  Arm-  363. 

knecht,  50  111.  App.  467 ;  King  v.  Good-         Tennessee. — Reeves  v.  Dougherty,  7 

*in,  130  111.  102;  Turpin  v,  Dennis,  139  Yerg.  (Tenn.)  222. 
^1*-  275;  Bragg  V.  Olson,  128  111.  540.         Texas. — Spicer  v,  Taylor  (Tex.  Civ. 

Indiana, — Adkins    v,    Hudson,    11  App.  1893),  21  S.  W.  Rep.  314;  Caruth 

Uid.  372 ;  Hays  v.  Walker,  90  Ind.  105 ;  v.  Grigsby,  57  Tex.   259 ;    Baker  «. 
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The  objection  must  be  taken  by  demurrer  or  by  answer,*  or 
plea,*  or  the  party  objecting  will  be  precluded  from  making  the 
objection  on  appeal.  If,  however,  the  omitted  parties  are  nec- 
essary and  indispensable,  the  objection  may  be  first  taken  on 
appeal.^ 

Collins,  4  Tex.  Civ.  App.  520;  Head  v,  obligator  is  made  in  the  trial  court,  it 

Cleburne  Bldg.,  etc.,  Assoc.  (Tex.  Civ.  cannot  be  made  on  appeal.     Head  v. 

App.  1893),  25  S.  W.  Rep.  810;  Doll  Cleburne     Bldg.,   etc.,   Assoc.   (Tex. 

V,  Mundine,  7  Tex.  Civ.  App.  96;  Hill  Civ.  App.  1893),  25  S.  W.  Rep.  810. 

V.  Newman,  67  Tex.  265;  Paschal  v,  1.  King  v.  Goodwin,    130   111.  102; 

Owen,  77  Tex.  583.  Roseboom  v.  Whittaker,  133  111.  81 ; 

Utah, — Henderson   v.  Turngren,  9  Paschal  v.  Owen,  77  Tex.  583;  Evans 

Utah  432.  V,  McLucas,  12  S.   Car.  61 ;  Carey  v. 

Vermont. —  Lockwood  v.  White,  65  Brown,  92  U.  S.  171 ;  Smith  v,  Dom, 

Vt.  466;  Bellows   Falls  Bank  v.  Rut-  96  Cal.  73;  Harper  v.   Hendricks,  49 

land,  etc.,  R.  Co.,  28  Vt.  470.  Kan.  718;    Miller  v.   Thompson,   34 

Virginia.  —  Carpenter    v,    Utz,    4  Mich.   10;  Hopkins  Mfg.  Co.  z^.  Rug- 

Gratt.  (Va.)  270.  gles,  51  Mich.  475;  Mills  v.  Carthaee, 

Washingion. —  Jenkins  v.  Columbia  31  Mo.  App.  141 ;  Kerr  v.  Bell,  44  Mo. 

Land,  etc.,  Co.,  13  Wash.  502;  Gove  v.  120;  St.  Charles  First  Presb.  Church 

Moses,  I  Wash.  Ter.  7.  v.  Kellar,  39  Mo.  App.  441 ;  Cushman 

United   States.— Cdirey  v.   Brown,  t-.  Family  Fund  Soc.  (C.  PI.),  36  N,  Y. 

92   U.  S.   171 ;  Willard   v.   Tayloe,  8  St.  Rep.  856. 

Wall.  (U.S.)  557;  Gibbs  v.  Diekma,  %.  Hill    v.  Newman,  67  Tex.   265; 

26  U.   S.  (L.  ed.)    177.  Swigart.v.  Weare,  37  III.  App.  258. 

**  If  the  interests  of  the  absent  par-  3.  Florida. — Greeley  v.  Hendricks, 

ties  are  separable  from   those  of  the  23  Fla.  366. 

parties   before  the  court,  so  that  the  Illinois. — Prentice  v.  Kimball,  19  111. 

court  can  proceed  to  a  final  decree,  and  320;  Spear  v.   Campbell,   5   111.  426; 

do  complete  justice  without  atTecting  Johnson  t'.  Huber,  134  111.  511;  Farm- 

the  absent  parties,  the  latter  are  not  ers*  Nat.  Bank  v.  Sperling,  113  111.  281; 

regarded  as  indispensable.     A  defend-  Gerard  v.  Bates,  124  III.  150. 

ant  who  claims   that  certain  persons  Louisiana, — Belleville   Iron  Works 

should  be  made  parties  to  share  a  com-  Co.    v.    Creditors,    16  La.  Ann.    77; 

mon  burden  ought  to  make  the  objec-  Ashbey  v,  Ashbey,  41  La.  Ann.  138; 

tion,  as  a  general  rule,  in  the  plead-  French  xk  Prieur,  6  Kob.  (La.)  299. 

ings ;  and  if  the  objection  be  delayed  Massachusetts. — Jewett   v.   Tucker, 

until   the  case   reaches   the  appellate  139  Mass.   566;  Sears   v.  Hardy,  120 

court,  that  court  will  not  require   it  Mass.   531 ;    Palmer   v,   Stevens,    100 

unless  it  is  clear  that  the  absent  party  Mass.  461. 

is  likely  to  be  prejudiced  by  the  de-  Texas. — Ebell  v.  Bursinger,  70  Tex. 

cree.'*     Clayton  v.  Henley,  32  Gratt.  121 ;  Monday  r*.  Vance  (Tex.  Civ.  App. 

(Va.)  74;  Shields  t;.  Barrow,  17  How.  1895),  3^  S.  W.  Rep,  559;  Anderson 

(U.  S.)    130;  Story  v.  Livingston,  13  v.  Chandler,  18  Tex.  436;  Holloway 

Pet.  (U.  S.)  J59.  V.  Mcllhenny,  77  Tex.  657. 

RevlYor. — An  objection  that  an  ac-  Ki>W»f  a  .—-Saunders  v.  Griggs,  81 

tion  should  have  been  revived  in  the  Va.  5C0;  Hinton  v.  Bland,  81  Va.  588; 

name  of  an  administrator  of  the  plain-  Armentrout  v.  Gibbons,  25  Gratt  (Va.) 

tiff  who  died  pending  the  action,  is  371 ;    Lynchburg  Iron  Co.  v,  Tayloe, 

waived   when  not    made    before  the  79  Va.  671 ;    Sneppard   v.   Starke,   3 

trial.    Crook  v.  Tull,  iii  Mo.  283.  Munf.  (Va.)  29;  Taylor  v.  Spindle,  2 

So  an  executor  against  whom,  alone,  Gratt.  (Va.)  44;  Thornton  v.  Gaar,  15 

an  action  has  been  revived,  cannot  ob-  Va.  L.  J.  102. 

jectfor  the  first  time  after  trial  that  West   Vir/ifinia. — Cook  v.  Dorsej, 

the  action  should  have  been  revived  38  W.  Va.  196;  Morgan  v,  Blatchley. 

against  devisees.     Klenke  v.  Koeltze,  33  W.  Va.  155. 

75  Mo.  239.  United  States.^^Hoe  v*  Wilson,    9 

Dlscontlzmance. — Where  no  objection  Wall.  (U.  S.)  501;  Coiron  xk  Millau- 

to  the    discontinuance    as    to    a    co-  don,  19  How.  (U.  S.)  1x3. 
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If  the  absent  party  has  an  interest  in  the  subject-matter  of 
controversy,  of  such  a  nature  that  a  final  disposition  of  the  cause 
cannot  be  made  without  affecting  that  interest,  the  appellate 
court  will,  of  its  own  motion,  direct  that  he  be  brought  before  the 
court,  whether  the  objection  was  or  was  not  made  in  the  court 
below.* 

3.  For  Incapacity  to  Sue. — It  cannot  be  objected  for  the  first 
time  on  appeal  that  plaintiff  lacked  legal  capacity  to  sue.^     If 

Ctfw/artf  Denver  i;.  Soloman,  a  Colo.  III.  261;  Bowser  v.  Mattler,  137   Ind. 

App.  534;   Schwartz  v.  Wechler,   29  649;  Moore  v,  Vickers,  3  Colo.  App. 

Abb.  N.  Cas.  (N.  Y.  C.  PI.)  332,  23  443;  that  the  plaintiff  has  not  corpo- 

Civ.  Pro.  Rep.  (N.  Y.)  21, 2  Misc.  Rep.  rate  capacity  to  sue,  Independent  Dist. 

(N.  Y.)  67;  Hall  V,  Allen,  31  Wis.  691.  v.  Lu  Verne  Dist.  Tp.,  88  Iowa  713; 

1.  Clayton    V.    Henlej,    32    Gratt.  Exchange   Bank   v.   Ellery,  34  Barb. 

(Va.)  74.  (N.  Y.)  630;  Dearborn  Foundry  Co. 

t.  Alabama.  —  Louisville,   etc.,    R.  v.    Augustine,   5    Wash.    67;    Union 

Co.  V.  Touart,  97  Ala.  514.  Type    Foundry    v.    Kittanning    Ins. 

Arkansas.  —  Robinson    v.   German  Co.,  21  Pittsb.  L.  J.  N.  S.  (Pa.)  144; 

Ins.  Co.,  51  Ark.  441.  that    minors    should     have    sued    by 

California. — Schwarze  r.  Mahoney,  guardian    or    next    friend,    Helmuth 

97  Cal.  131 ;  Ybarra  v.  Sylvany  (Cal.  v.  Bell,  49  111.  App.  626;  Quinlan  v. 

'893)1  31  Pac.  Rep.  1 114.  Welch,  141  N.  Y.  158.     See  also  Ger- 

Colorado.  — Moore    v,    Vickers,    3  ber  v.  Metropolitan  El.  R.  Co.,  3  Misc. 

Colo.  App.  443.  Rep.  (N.  Y.  Super.  Ct.)  427;  Strong 

Illinois. — Helmuth  v.  Bell,  150  111,  v.  Jenkins,  21  Civ.  Pro.  Rep.  (Buffalo 

263.  Super.  Ct.)  9;  that  a  married  woman 

Indiana.  —  Mandlove    v.    Lewis,   9  should  have  sued  by  next  friend,  Tay- 

Ind.  19J.;  De  Priest  v.  State,  68  Ind.  lor  v.  Brown,  32  Fla.  334;  that  an  ac- 

569.  tion  should  have  been  brought  in  the 

Kansas. — Cook  v.  Larson,  47  Kan.  70.  name  of  a  conservator  appointed  for 

Minnesola. — Rich  v.  Rich,  12  Minn,  plaintiff  who  is  insane,  Martin  v.  Du- 

468.  falla,  50  111.  App.  371 ;  that  a  husband 

Missouri. — State  v.   King,  44    Mo.  cannot  maintain  an  action  in  his  own 

238;  Graham  v.  Allison,  24  Mo.  App.  name  for  the  negligent  killing  of  his 

516;   Walker   v,  Owen,  79  Mo.  563;  wife,  St.  Louis  South  Western  R.  Co, 

Crook  t».  Tull,  III  Mo.  283.  v.  Henson,  58  Fed.  Rep.  531;  that  a 

Netv   Hampshire. — Mathewson    x\  trustee  had  not  accepted  the  trust  at 

Eureka  Powder  Works,  44  N.  H.  289.  the  date  of  the  writ,  Henshaw  v.  Bel- 

yessf  Tork. — Nanz  v.   Oakley,  122  lows  Falls  Bank,  10  Gray  (Mass.)  568; 

N.  Y.  631 ;  Strong  v.  Jenkins,  21  Civ.  that  suit  is  brought  in  the  name  of  the 

Pro.  Rep.  ( Buffalo  Super.  Ct. )  9.  city  instead  of  in  the  name  of  the  mayor 

Texas. — Dignowitty  r.  Coleman,  77  and    common    council,    LaCrosse    v. 

Tex.  98.  Melrose,   22  Wis.  459;   that  a  foreign 

Washin^ioH.  —  Dearborn    Foundry  administrator    cannot   sue.     May    v. 

Co.  V.  Augustine,  5  Wash.  67.  Burk,  80  Mo.  675 ;  Blackman  v.  Green, 

United  States.  —St.    Louis   South  17  Tex.  322;  Wayland  v.  Porterfield,  i 

Western  R.   Co.  v.  Henson,  58  Fed.  Mete.  (Ky.)  638;  Northwestern  Mut. 

Rep.  531 ;  Manhattan  L.  Ins.  Co.  v.  L.  Ins.  Co.  v,  Lowery,  14  Ky.  L.  Rep. 

Willis,  60  Fed.  Rep.  236.  600;    that    an    administrator  had    no 

Thus  the  following  objections  are  right  to  prosecute  another  after  his 

considered  waived  when  presented  for  discharge,  Bailey  v.  Rockafellow,  57 

the  first  time  on  appeal:    That  an  ac-  Ark.   216;   that  an   administrator  de 

tioQ  is  not  brought  in  the  name  of  the  bonis    non    was    not  duly  appointed, 

real    party  in   interest,    Robinson   v,  Mahon  v.  Mahon,  19  Ind.  324;  that  an 

German  Ins.  Co.,   51  Ark.   441;  Me-  executrix    has    not    capaci^   to  sue, 

chanlcs'  Bank  v.  Gilpin,  105  Mo.  17 ;  Rankin  v.   Busby    (Tex.    Civ.    App. 

Giraldintr.  Howard,  103 Mo.  40;  Smith  1894),  25  S.  W.  Rep.  678;  that  a  per- 

V.  Moore,  4  111.  462 ;  Irish  v.  Sharp,  89  son  suing  as  a  public  officer  was  in 
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the  objection  is  not  raised  by  demurrer,*  or  by  plea*  or  answer,' 
it  is  considered  waived. 

4.  For  Hisnomer. — So  a  misnomer  of  parties  cannot  be  first 
taken  advantage  of  in  the  appellate  court.^ 

6.  To  Intervention. — If  parties  are  allowed  to  intervene  with- 
out objection,  the  objection  is  conclusively  waived.* 

Vn.  PlEADnrOB — 1.  In  General. — ^As  a  general  rule  a  pleading 
cannot  be  attacked  for  the  first  time  on  appeal.®    No  objections 

fact  not  a  public  officer,  Paige  v.  Fa-  California. — Pacific  Bridge  Co.  v, 

zackerly,  36  Barb.   (N.  Y.)  392;  that  Kirkham,  54 Cal.  558;  Gordon  t'.  Clark, 

plaintin  is  not  a  proper  party  to  main-  22  Cal.  533;  Walker  v.  Buffandeau,  63 

tain  an  action  on  an  administrator's  Cal.   312;  Alhambra  Addition  Water 

bond,  Nanz  v.  Oaklej,   19  Civ.  Pro.  Co.  i;.  Richardson,  72  Cal.  598;  Green 

Rep.  (N.  Y.  Ct.  App.)  246.  v.  Carotta,  72  Cal.  267. 

1.  Schwarze  v.  Mahoney,  97  Cal.  Colorado, — Salida  v.  McKinna,  16 
131;  Ybarra  r.  Sylvany  (Cal.  1893),  Colo.  523 ;  Robinson  Consol.  Min.  Co. 
31  Pac.  Rep.  1 1 14;  Nanz  v,  Oakley,  19  v,  Johnson,  13  Colo.  258. 

Civ.  Pro.  Rep.  (N.  Y.  Ct.  App.)  246;  Georgia,  —  Furr  v.  Eddleman,   80 

Mosselman  v.  Caen,  34  Barb.  (N.  Y.)  Ga.  660. 

66;  Graham  v,  Allison,  24  Mo.  App.  Illinois, — ^Thom    v,    Hess,    51    III. 

516.  App.  274. 

2.  Louisville,  etc.,  R.  Co,  v.  Tonart,  Indiana. — ^Evansville  v,  Martin,  103 
97  Ala.  514.  Ind.  206;   Hardin  v.  Crist,  7  Ind.  167; 

Time  of  Filing  Plea. — A  plea  tliat  Engleman  z;.  Arnold,  118  Ind.  81. 
plaintiff  is  not  a  corporation,  made  Iowa, — Winebrenner  v,  Brunswick- 
after  the  affidavit  of  defense  has  been  Balke-Collender  Co.,  82  Iowa  741 ; 
filed,  and  after  arbitration  and  an  ap-  Hunt  v,  Bennett,  4  Greene  (Iowa) 
peal  therefrom,  is  too  late.  Union  512;  Sullivan  t;.  Finn,  4  Greene  (Iowa) 
Type  Foundry  r.  Kittanning  Ins.  Co.,  54J.;  Ruddick  v.  Patterson,  9  Iowa  103; 
21  Pittsb.  L.  J.  N.  S.  (Pa.)  144.  Williams  v.  Sill,  12  Iowa  511;   Clews 

8.  Ybarra  v.  Sylvany  (Cal.  1893),  31  v.  Traer,  57  Iowa  459;  Davis  v.  Burt, 

Pac.  Rep.  1114;  Schwarzet/.  Mahoney,  7  Iowa  56;  Gifford  v,   Ferguson,    19 

97   Cal.   131;   Graham  v.   Allison,   24  Iowa  166 ;  McCoy  t;.  Cornell,  40  Iowa 

Mo.  App.  516;  Bailey  v.  Rockafellow,  457;  Willson  v,  Harris,  68  Iowa  443; 

57  Ark.  216;  Nanz  z\  Oakley,   19  Civ.  Hoyt  v,  Hoyt,  68  Iowa  703;  Lynn  v. 

Pro.  Rep.  (N.  Y.  Ct.  App.)  246.  Morse,     76    Iowa    665;     Martyn     i». 

4.  Boyd   V.  Platner,   5   Mont.    226;  Lamar,  75  Iowa  235;  Irwin  v.  Yeager, 

Merchants,   etc.,   Bank   v,  Meyer,  56  74  Iowa  174;  Jones  v.  Marcy,  49  Iowa 

Ark.  499;  Berrien  County  v.  Bunbury,  108. 

45  Mich.  79.     See  also  Northern  Bank  Kentucky. — Jewell   v.   Porter   (Ky. 

V,  Johnson,  5  Coldw.  (Tenn.)  88.  1889),  "  S.  W.  Rep.  717. 

An  objection  that  the  name  by  which  Louisiana, — Rhodes's  Succession,  39 

a  garnishee  is  sued  is  fictitious,  Bir-  La.  Ann.  473;  Mullan   v.  His  Cred- 

mingham  Loan,  etc.,  Co.  v,  Anniston  itors,  39  La.  Ann.  397. 

First  Nat.  Bank,  100  Ala.  249;  or  to  Maryland,  —  New   York,   etc.,    R. 

the  correctness  of  the  name  by  which  Co.  v.  Bates,  68  Md.  184;  Gorsuch  r> 

a    corporation      sues,     Richwine     v,  Rutledge,  70  Md.  272. 

Presbyterian  Church,  135  Ind.  80,  can-  Massachusetts.  —  Jones  t'.  Wolcott, 

not  be  raised  for  the  first  time  on  ap-  15  Gray  (Mass.)  541;  Wall  v.  Provi- 

peal.  dent  Sav.  Inst.,   3  Allen  (Mass.)  96; 

6.  McKenty  ?'. Gladwin,  10  Cal.  227;  Bligh  v,  James,  6  Allen  (Mass.)  570; 

Bangs  1/.  Dunn,  66  Cal.  72;  Smith  v,  Soper    v.   Manning,    158  Mass.  381; 

Penny,  44  Cal.  161 ;  People  v.  Reis,  Bass  v.  Edwards,  126  Mass.  445. 

76  Cal.   269;    Butts  V.  Caffall   (Tex.  Michigan,  — ViWXt^x   v,   Hanley,  94 

Civ.  App.  1893),  24  S,  W.  Rep.  373.  Mich.  253. 

6.  Alabama, — Beatty  v.   Brown,  85  Minnesota,  —  Reed    v,    Pixley,    25 

Ala.  209.  Minn.  482. 

A  rkansas. — Daniels  v,   Brod^e,    54  Mississippi^ — Phillips  v.  Cooper,  50 

Ark.  216.  Miss.  722. 
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raised  for  the  first  time  on  appeal  should  be  considered  where 
the  defect  might  have  been  remedied  by  amendment  if  a  specific 
objection  had  been  taken,  and  the  attention  of  the  court  called 
to  the  point,*  or  where  the  pleading  was  sufficient  to  support 
the  judgment.*  The  objections  are  usually  taken  by  motion 
or  demurrer,^  and  if  taken  by  motion  should  state  the  grounds 
thereof,  and  specifically  point  out  the  alleged  defects.*  If,  how- 
ever,  the  objection  is  taken  by  demurrer,  it  would  seem  that 
the  rule  requiring  particularity  in  stating  the  grounds  of  objec- 
tion  is,  to  a  great  extent,  nullified  in  some  states  by  the  pro- 
visions of  the  several  codes,  "  for  there  can  be  no  doubt  that 
the  general  causes  of  demurrer  which  the  code  authorizes  do  not 
always  disclose  the  particular  grounds  of  objection."  *  But  at 
all  events  no  other  grounds  than  those  stated  in  the  demurrer 
will  be  considered,*  unless  the  objection  is  vital  to  the  legal 

Missouri. — ^Beard  v.  Parks,  44  Mo.  St.  Rep.  543 ;  Knox  County  v.  Brown, 

344.  103  Mo.  aas;  C.  H.  Burke  Mfg.  Co. 

Montana,  —  Hogan    v,    Shuart,    ii  v.  The   Steamboat   '*A.    Saltzman," 

Mont.  498.  43  Mo.  App.  85 ;  Armstrong  v»  Bar- 

Ntbraska.^ClaLj  v.  Greenwood,  35  rett,  46   III.   App.   193;    Halstead  v. 

Neb.  736.  Mullen,  93  N.  Car.  252 ;  Gardinier  v. 

New  fork. — Tyng  v.  Commercial  Kellogg,  14  Wis.  605. 

Warehouse  Co.,  58  N.  Y.  308.  a.  U.  S.  v.  Small,  3  Wash.  Ter.  478; 

Oregon. — Bewley  v.  Graves,  17  Ore-  Gaty  v,  Clark,  28  Mo.  App.  332. 

gon  274.  3.  See  cases  cited  in  the  two  follow- 

TenHtssee. — Taylor  v,  Nichols,  86  ing  notes. 

Tenn.  32.  4.  Lucas    v.    Smith,   54    Ind.    533 ; 

Texas. — Chambers  v.  Ker,  6  Tex.  Hay  v.  State,  58  Ind.  338;  Murphy  v. 

Civ.  App.  373;   O'Connor  v.  Towns,  Teter,  56  Ind.  545;  McDuffie  v.  Bent- 

I  Tex.  107.  ley,  27  Neb.  380 ;  Fischer  v.  Coons,  26 

Virginia, — ^Jones  v,  Degge,  84  Va.  Neb.  400. 

685.  **  No  cause  or  reason  whatsoever  was 

Wisconsin. — Wood  v.  Lake,  13  Wis.  stated  or  assigned,  in  appellant's  mo- 

84;  Ryan  v,  Martin,  18  Wis.  672.  tion  to  strike  out,  why  the  same  should 

IidtfattflOMi  and  UneerUln^. — Ob-  be  sustained.    In  such  a  case,  in  our 

jections  to  a  pleading  for  indefinite-  opinion,  it  was  not  the  duty  of  the 

oess  or  uncertainty  cannot  be  raised  court  below,  nor  is  it  any  part  of  our 

for  the  first  time  on  appeal.    Osborn  duty,  to  search  for  or  to  conjecture 

V.  Graves,  11  Oregon  526;  Dorchester  the  cause  or  reason  for  appellant's  mo- 

Fint  Nat.  Bank  v.  Smith,  36  Neb.  199.  tion  to  strike  out.    If  the  appellant  had 

AmMgBlty. — So  also  where  the  plead-  no  cause  or  reason  for  making  his  mo- 

in^  is  merely    ambiguous.      Sell    v.  tion,  or  if,  having  such  cause  or  rea- 

MiBsissippi   Kiver  Logging    Co.,    88  son,  he  could  not  and  did  not  state  the 

Wis.  581.  same  in  a  clear  and  intelligible  man- 

iBiBnBattttM  and  Xmcnlaritlaf . — Nor  ner,  in  either  case  the  court  below 

where  the  pleadings  are  merely  in-  correctly  overruled  his  motion."    Lu- 

fomud   and    irregular.    Beacham    v,  cas  v.  Smith,  54  Ind.  533. 

Gumey,  91  lo^ya  621.  Motion  Hdld  burafllciont. — ^A  motion 

DtfiMli  Ovrod  by  Terdlet. — So  where  to  require  '*  the  plaintiff  to  make  the 

the    defects    are    cured    by   verdict,  allegations  in  his  petition  more  specific 

Daniels  v.  Andes  Ins.  Co.,  2  Mont.  78.  and  certain,"  without  further  particu- 

As,  for  instance,  misnomer  of  defend-  larity,  is  too  general  to  assign  error 

int.    Chicago,  etc.,  R.  Co.  v.  Hein-  upon  after  an  adverse  ruling.    Fischer 

rich,  157  111.  388.  V.  Coons,  26  Neb.  400. 

1.  Whitman   v.    Foley,   125  N.  Y.  6.  Elliott's  Appeal  Pr.,  $  777. 

^i;  Springer  v.  Anglo-Nevada  Assur.  6.  Leedy  v,  Nash,  67  Ind.  311 ;  Nes- 

Corp.,  58  Hun  (N.  Y.)  601,  33  N.  Y.  bit  v.  Miller,  125  Ind.  106;  Peden  v. 
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merits  of  the  suit,  and  is  also  of  such  a  character  as  to  be 
incapable  of  being  cured  by  amendment.^ 

VeoiMitj  for  EiMptiou. — In  order  to  preserve  the  objections,  rul- 
ings must  be  obtained  thereon  and  exceptions  saved.^ 

2.  To  Form  of  Action. — Objections  to  the  form  of  action  brought 
cannot  be  raised  on  appeal  for  the  first  time;  unless  taken  at 
the  trial  they  are  considered  waived.* 

3.  To  Declaration,  Petition,  Complaint,  or  Bill — a.  In  General— 
(i)  The  Rule  Stated. — With  one  or  two  exceptions  which  will  be 
noticed  hereafter,^  an  objection  to  the  sufficiency  of  a  declara- 
tion, complaint,  or  bill  cannot  be  raised  for  the  first  time  on 
appeal.^ 

Mail,  ii8  Ind.  556;  Adams  v,  Lamson  Ala.  569;  Russell  v.  Russell,  62  Ala. 

Consol.  Store-Service  Co.,  59  Hun  (N.  48;  Blount  v,  McNeill,  29  Ala.  473; 

Y.)  137;  Matthews  v.  Sontheimer,  39  Ginn  v.  New  England  Mortg.   Secu- 

Miss.  174.     C<)ii/r<i,  Monette  t;.  Cratt,  ritj  Co.,    93    Ala.    135;  McGraw  v. 

7  Minn.  334;  Van  £>oren  v,  Tjader,  i  Greene  County,  89  Ala.  407;  Gilson 

Nev.  380.  V.  Trowbridge  Furniture  Co.,  96  Ala. 

1.  Matthews  v,  Sontheimer,  39  Miss.  357. 

174;  Prewett  v.  Coopwood,  30  Miss.  California,  —  People    t'.    Reis,    76 

369.  Cal.  3^9 ;  Regensberger  v.  Quinn  (CaL 

2.  National  Security  Bank  v.  But-  1895),  39  Pa<^*  ^^P*  7^i  Preston  v, 
ler,  139  U.  S.  333;  State  v.  Weaver,  Knapp,  85  Cal.  559;  Baxter  v.  Hart, 
133  Ind.  513;  Lott  V.  Kansas  City,  104  Cal.  344;  Wedel  v,  Herman,  59 
etc.,  R.  Co.,  43  Kan.  393;  Jordan  v.  Cal.  507;  Campbell  v.  Tones,  38  Cal. 
Kavanaugh,63  Iowa  153;  McCormick  507;  Peterson  v,  Homblower,  33  Cal. 
Harvesting  Mach.  Co.  v.  Russell,  86  366;  People  v.  Jones,  ao  Cal.  50;  Blas- 
lowa  556.  Compare  Hall  v.  Linn,  8  ineame  v.  Home  Ins.  Co.,  75  Cal.  633; 
Colo.  364.  AUen  v.  Haley,  77  Cal.  575 ;  De  Flores 

8.  Asher  v.  Deyoe,  77  Hun  (N.  Y.)  v.  Santa  Cruz,  86  Cal.  191 ;  Sutter  v. 

531 ;  People  v.  McLean,  80  N.  Y.  354;  Cox,  6  Cal.  415;  Horn  v.  Hamilton, 

Buffalo  Stone,  etc.,  Co.  v,  Delaware,  89  Cal.  376. 

etc.,  R.  Co.,  130  N.  Y.  153;  Brown  v.  Colorado. — Fryer  v.  Breeze,  16 Colo. 

Waterman,    10    Cush.    (Mass.)     117;  333;  Great  Western  Mut.  Aid  Assoc. 

Dorman  v,  Kane,  5  Allen  (Mass.)  38;  v.  Colmar,  7  Colo.  App.  375;  Denver, 

Emmons  v.  Lord,  18  Me.  351 ;  White-  etc.,  R.  Co.  v.  Wheatley,  7  Colo.  App. 

head  v.  Bradley,  87  Va.  676 ;  Scudder  f.  384;  School    Dist.  No.  z  v,   Ross,  4 

Tones,  134  Ind.  547 ;  Creager  v.  School  Colo.  App.  493. 

bist.  No.  9,  63  Mich.  loi.  ConMecticut, — Brzezlnski  x;.  Tierney, 

UutuiOM. — As,  that    case    and    not  60  Conn.  55. 

trover  is  the  proper  remedy.     Brown  Georgia, — ^Durand  v.  Grimes,  18  Ga. 

v.  Waterman,   10   Cush.  (Mass.)  117.  693. 

Or  that  an  action  for  conversion  in-  Indiana, — Soice  v.  Huff,   io3  Ind, 

stead  of  an  action  of  replevin  should  433 ;  Pennsylvania  Co.   v,  Roney,  89 

have  been  brought.    Asher  v,  Deyoe,  Ind.  453;  Faurote  v.  State,  133  Ind.  6; 

77  Hun  (N.  Y.)53i.     Or  that  certio-  Bronnenburg  v.  Rinker,  3  Ind.  App. 

rari  was  not  the  proper  remedy  to  cor-  391 ;  Rittenhause  v,  Knoop,  9  Ind.  App. 

rect  an  assessment    roll.     People    v.  126 ;  Hatfield  v.  Miller,  133  Ind.  463 ; 

McLean,  80  N.  Y.  354.    That  a  land  Citizens'  St.  R.  Co.  v.  Willoeby,  134 

owner's  remedy  for  damage  to  prop-  Ind.  563;  Indiana,  etc.,  R.  Co.  v.  Mad- 

erty  from  change  of  grade  was  by  mo-  dy,  103  Ind.  300;  Cincinnati,  etc.,  R. 

tion  to  appoint  commissioners  to  ap-  Co.  v.  Claire,  6  Ind.  App.  390;  Quill  tr. 

praise  the  damages,  and  not  by  action  Gallivan,   108    Ind.  335;    Scudder  v. 

against  the  city.     Folmsbee  v.   Am-  Jones,  134  Ind.  547 ;  Brigham  v.  De- 

sterdam,  66  Hun  (N.  Y.)  314.  wald,    7  Ind.   App.    115;    Cooper  v. 

1.  See  infra,  (3)  Exceptions  to  Rule.  Griffin,  13   Ind.   App.    3i3 ;  Clark  v. 

5.  Alabama, — Walker  v.  Smith,  38  Maxwell,    I3   Ind.    App.    199;  Terre 
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If  It  Is  Good  after  Verdict,   or   sufficient   to   bar  another  action 

Haotet   etc.,    R.  Co.  v.  South  Bend  Hewitt  t;.  Brown,  a i  Minn.  165;  Dean 

(Ind.  1896),  42  N.  £.  Rep.  812;  Dug-  .  t*.  Leonard,  9  Minn.  190. 

gcr  t>.  Hicks,   11  Ind.  App.  374;  An-  Mississippi, — Prewettv.  Coopwood, 

derson  v,  Oscamp  (Ind.   App.  1893),  30  Miss.  369;  Blacli  t;.  Washington,  65 

35  N.  E.  Rep.  707 ;  Brown  v,  Sulli-  Miss.  60. 

van,  3  Ind.  App.  211 ;  Western  Union  Missouri, — Bulklej  v.  Big  Muddy 

Tel.  Co.   V.  Trumbull,    i   Ind.   App.  Iron  Co.,  77  Mo.  105;  Pope  t;.  Kansas 

lai;   Pattison  v,   Shaw,  6  Ind.  377;  City  Cable  R.  Co.,  99  Mo.  400;  Loc 

Collier  v.  State,  13  Ind.  560;   Moore  v,  Chicago,  etc.,  R.  Co.,  57  Mo.  App. 

V,  Glover,  115  Ind.  367;Burkhart  v.  350 ;  St.  Louis  Agricultural,  etc.,  Assoc. 

Gladish,  123  Ind.  337.  v.  Delano,  37  Mo.  App.  284;  Chidsej 

Illinois. — ^Armstrong  v.  Crilly,  152  v,   Powell,   91   Mo.   622;   Thomas  v, 

111.  646;  Allison  V.  Drake,  1J.5  111.  500 ;  Werremeyer,  34  Mo.  App.  665 ;  Fuggle 

Chnmasero    v.    Gilbert,    26    111.    39;  t;.  Hobbs,  42  Mo.  537. 

Gerke  v,  Fancher,  57  111.  App.  651;  Montana, —  Duignan    v.     Montana 

Willerton  v.  Shoemaker,  60  111.  App.  Club,  16  Mont.  189;  Perkins  v,  Davis, 

126;  Helmuth  v.  Bell,  150  111.  263;  St.  2  Mont.  474;  Collier  v,  Ervin,  3  Mont. 

Louis,  etc.,   R.  Co.  v.  Eggman,   161  142;  Hershfield  v.  Aiken,  3Mont.  442; 

111.  155.  Francisco  v.  Benepe,   6    Mont.  243 ; 

Iowa. — Ruddick  v,  Patterson,  9  Iowa  Barber  v,  Briscoe,  8  Mont.  214. 

103;    Williams  v.  Sill,   12  Iowa  511;  Nebraska. — Flannagan  t;.  Heath,  31 

Brockert  v.  Central  Iowa  R.  Co.,  82  Neb.  776;  Schmid  v,  Schmid,  37  Neb. 

Iowa  369;   Mann  v.  Taylor,  78  Iowa  629;  Henry,  etc.,  Co.  v.  McCurdy,  36 

355 ;    Sands  v.   Wood,   i    Iowa    263 ;  Neb.  863 ;  Brugman  v.  Burr,  30  Neb. 

Nieukirk  v.  Nieukirk,   84  Iowa  367;  406. 

Hutton  V.  Smith,  88  Iowa  238;  Shelley  Nevada, — McLeod  v,  Lee,  17  Nev. 

r.  Smith  (Iowa  1896),  66  N.  W.  Rep.  103. 

172 ;    Dodge  v,   Davis,   85   Iowa    77 ;  New     Hampshire,  —  Chandler     v, 

Martyn  v.  Lamar,  75  Iowa  235.  Walker,  21  N.  H.  282. 

Kansas. — Chicago,  etc.,  R.  Co.  v.  New  Tork. — Ricex;.  Hollenbeck,  19 

Stewart,  50  Kan.  33;  Sweet  v.  Ward,  Barb.    (N.   Y.)  664;  Colwell  v,  Law- 

43  Kan.  695;  Decker  V.  House,  30  Kan.  rence,  38  Barb.  (N.  Y.)  643;  Sheldon 

614-  V.  Wood,  2  Bosw.  (N.  Y.)  267;  Pope 

Kentucky,  —  Harrison    v.   Lebanon  v,  Dinsmore,  29  Barb.  (N.  Y.)  367; 

Water- works,  91  Ky.  255.  Salisbury  v.    Howe,    87    N.    Y.  128; 

Louisiana. — Durham  v,  Daugherty,  Rogers  v.  New  York,  etc..  Land  Co., 

30  La.  Ann.  1255.  '34  N.  Y.  197;  Seligman  v.  Hahn,  7 

A#ary/aif</.— Stallings  v.  Stallings,  Misc.  Rep.  (N.  Y.  C.  PI.)  65;  Waller- 

32Md.  41.  stein  v.  American   Surety  Co.  (City 

Massackuseits. — Com.  v.  Lynn,  154  Ct.),4oN.  Y.  St.  Rep.  508;  Moffatt 

Mass.  405;   Deshon  v.  Dyer,  4  Allen  v.  Fulton,  132  N.  Y.  507;   Windsors. 

(Mass.)  128;  Sanford  v,  Housatonic  R.  Delaware,  etc.,  Canal  Co.,  92  Hun  (N. 

Co.,  II  Cush.  (Mass.)  155;  Batchelder  Y.)   127;   Manice  v.  Brady,   i;   Abb. 

V,   Batchelder,  2  Allen  (Mass.)   105;  Pr.  (N.  Y.  Supreme  Ct.)  173;  Tarbell 

Pierce  v.  Gray,  n  Gray  (Mass.)  377;  7;.  Royal  Exch.  Shipping  Co.,  iioN.  Y. 

Damon   v,    Carrol,    163    Mass.    404;  170. 

Gibbs  V.  Gibbs,  Quincy  (Mass.)  251.  Nortk     Carolina.  —  Markham     v, 

Mickigan, — Moore    v.   Thompson  Markham,  no  N.  Car.  356. 

(Mich.  1896),  66 N.  W.  Rep.  51 ;  Shippy  Nortk  Dakota, --'Vxxxz^W  v.  St.  Paul 

V.  Au  Sable,  85  Mich.  280.  F.  &  M.  Ins.  Co.  (N.  Dak.  1895),  ^ 

Minnesota,-— Qof^T2Si^  v.  Quacken-  N.  W.  Rep.  943. 

bush,  29  Minn.  376 ;  Dorr  v,  McDonald,  Oregon. — Wilson  v,  Wilson,  26  Ore- 

43  Minn.  458;  Thoreson  v.  Minneap-  gon  251. 

olis  Harvester  Works,  29  Minn.  341 ;  Pennsylvania, — McLenahan  v,  An- 
Hartzv.  St.  Paul,  etc.,  R.  Co.,2i  Minn,  drews,  135  Pa.  St.  383;  Eckert  v, 
358;  Spencer  v,  St.  Paul,  etc.,  R.  Co.,  Schoch,  155  Pa.  St.  530;  Ellis  v.  Acad- 
21  Minn.  362 ;  Wampach  v,  St.  Paul,  emy  of  Music,  120  Pa.  St.  608. 
etc.,  R.  Co.,  21  Minn.  364;  Marsh  v,  Soutk  Carolina. — Mickle  v,  Conga- 
Webber,  13  Minn.  109;  Merriam  v,  ree  Constr.  Co.,  41  S.  Car.  394;  Hogg 
Pine  City  Lumber  Co.,  23  Minn.  314;  v,  Pinckney,  16  S.  Car.  387;  Ariail  v. 
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for  the   same  cause,  it  will  be  sufficient   on   appeal.* 

▲  Befoetlyo   Statement  of  a  Cauee  of  Aotlon  will  be  sufficient,  unless 

objected  to  in  the  court  below.* 

Teehnioal  or  Formal  Befecte. — So  an  objection  to  a  merely  technical 

or  formal  defect  in  a  complaint  is  waived  if  first  presented  on 

appeal.' 

Ariail,  29  S.  Car.  84;  Buist  v,  Melch-  Bronnenburg  v*  Rinker,  2  Ind.  App. 

ers,  44  S.  Car.  46;   Shell  v.  Boyd,  32  391;    Noblesville    Foundry,   etc.,  Co. 

S.  Car.  359.  V,  Yeaman,  3  Ind.  App.  521 ;  Duff  j  v. 

South  Dakota. —  Lindsay  v.  Petti-  Carman,    3    Ind.    App.    207;   Braune 

grew  (S.  Dak.  1894),  60  N.  W.  Rep.  v,  Glesige,   130  Ind.   167;  Ohio,  etc., 

744.  R.  Co.  V,  Smith,  5  Ind.  App.  560 ;  Du 

Texas, —  Brown  v.  McKee,  80  Tex.  Souchet  v,  Dutcher,  113  Ind.  249;  Or- 

594;  Lumpkin  t;.  Silliman,  79  Tex.  165;  ton  v,  Tilden,  no  Ind.   131 ;  Homadj 

Galveston,  etc.,  R.  Co.  v.  Denenbaum  v.  Shields,  X19  Ind.  201. 

(Tex.  App.  1890),  16  S.  W.  Rep.  546;  Missouri. — Henson    v.    St.    Louis, 

Henry    v.  Drought   (Tex.  Civ.  App.  etc.,  R.  Co.,  34  Mo.  App.  636;  Thomas 

i895)»  30  S.  W.   Rep.  584;  Stanus  v.  v.   Werremeyer,  34  Mo.    App.    665; 

Smith,  8  Tex.  Civ.  App.  685;  Gulf,  Graham  v.  Allison,  24  Mo.  App.  516. 

etc.,  R.  Co.  v.  Wilbanks,  7  Tex.  Civ.  2.  Hibernia  Sav.,  etc.,  Soc.  v.  Ord- 

App.  489;  Cahill  v.  Texas  Mexican  R.  way,  38  Cal.  679;    San  Francisco  v. 

Co.,  76  Tex.  100.  Pennie,  93  Cal.  465;  Helmuth  v.  BeU, 

Utah. — Crescent  Min.  Co.  v.  Wa-  150  111.  263;  Kennayde  v.  Pacific   R. 

satch  Min.  Co.,  5  Utah  624.  Co., 45  Mo.  255 ;  Epley  v.  Epley,  in  N. 

Vermont, — Keyes  v.  Waters,  18  Vt.  Car.  505;  Sprague  v.  Brown,  40  Wis. 

479.  612 ;  Neis  v,  Franzen,  18  Wis.  537. 

Virginia, — ^Alvey  t;.  Cahoon,86  Va.  Where  Caiue  Tried  on  Agreed  State- 

173.  ment  of  Faoti. — An  objection  that  the 

Washington. — Coats  v.  West  Coast  petition  does  not  state  facts  sufficient 

F.  &  M.  Ins.  Co.,  4  Wash.  375;  King  to  constitute  a  cause  of  action  cannot 

V,  Ilwaco  R.,  etc.,  Co.,  i  Wash.  127.  be  first  taken  on  appeal,  where  the  case 

West  Fir^/ifia.— Long  t;.  Campbell,  was  tried  on  an  agreed  statement  of 

37  W.  Va.  665.  facts,  and  the  defect  in  the  petition 

Wisconsin.  —  Schuerman    v.    Mat-  might  have  been  cured  by  amendment 

thews,  78  Wis.  309;  McPhee  v,  Mc-  on  the  trial  so  as  to  conform  to  the 

Dermott,  77  Wis.  33.  facts  admitted.     State  Bank  v,  Nor- 

United  States, —  Coburn  v.  Cedar  duft,  2  Kan.  App.  55. 

Valley  Land,  etc.,  Co.,  138  U.  S.  196.  3.  California. — Sutter  v.  Cox,  6  Cal. 

1.  Indiana, — Markle    v.    Hunt,    12  415;    People   v,    Reis,   76   Cal.   J69; 

Ind.  App.  353;  Clark  v.  Maxwell,  12  Hunter  v,  Bryant,  98  Cal.  247. 

Ind.  App.  199;  Burkhart  v,  Gladish,  Colorado. — Miller  v.  Thorpe,  4  Colo. 

123  Ind.  337 ;  Falley  v,  Gribling  (Ind.  App.  559. 

1889),  22  N.   E.   Rep.  723;  Bowen  v.  Connecticut.  —  Corr's    Appeal*     63 

Swander,  121  Ind.  164;  Harris  t;.  State,  Conn.  403. 

123   Ind.   272;   Loeb  v.  Tinkler,    124  Illinois, — HoUey  v,  Knapp,  45  111. 

Ind.  331 ;  Lewis  v,  Bortsfield,  75  Ind.  App.  372. 

390;  Beal  V.  State,  77  Ind.  231;   Rob-  Indiana, — Van  Gundy  v,  Carrigan, 

crts  V.  Porter,  78  Ind.  130;  Lassiter  v,  4  Ind.  App.  333;  Gable  v,  Seiben,  137 

Tackman,  88  Ind.  118;  Baltimore,  etc.,  Ind.  155;  Ross  v.  Banta,  140  Ind.  lao. 

K.  Co.  V.  Kreiger,  90  Ind.  380;  Goss-  Iowa. — Davis  v,   Walter,   70    Iowa 

ard  V,  Woods,  98  Ind.  195 ;  Boyd  v,  465 ;  Worth  v,  Wetmore,  87  Iowa  62 ; 

Anderson,    102   Ind.   217 ;   Burkett  v,  Ury  v.  Bush,  85  Iowa  698. 

Holman,  104  Ind.  6;  Owen  School  Tp.  Kansas. — Atchison,  etc.,  R.  Ccu  »- 

V,  Hay,  107  Ind.  351 ;  Hoes  v,  Boyer,  English,  38  Kan.  no. 

108  Ind.  494;  Becknell  v,  Becknell,  no  Massachusetts. — Blanchard  f .  Cooke^ 

Ind.  42;  Colchen  v,  Ninde,  120  Ind.  147  Mass.  215;  Com.  v.  Turner,  145 

88;  Peters  v,  Banta,  120  Ind.  416;  Rob-  Mass.  296;  Com.  v,  Carroll,  145  Mass. 

inson  v.  Powers,  129  Ind.  480;  Ver-  403;  Com.  v.  Brusie,  145  Mass.   117; 

milion  County  v.  Chipps,  131  Ind.  56;  Com.  v,  Hersey  (Mass.  1887),  9  N.  £. 
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8Bvpl«Bi«ntal  Complaint. — And,  although  an  original  complaint  fails 
to  state  a  cause  of  action,  if  a  supplemental  complaint  stating 
a  cause  of  action  is  filed,  the  defect  in  the  original  complaint 
cannot  be  considered  on  appeal  unless  objection  is  taken  to 
the  supplemental  complaint  by  demurrer  or  by  objection  to  its 
being  filed ;  the  objection  is  waived  by  answering.^ 

What  Objeetton  moat  Show. — The  objection  must  point  out  the 
defect  complained  of.* 

laoeMity  for  Ezooptions. — And  to  save  the  objection  a  ruling 
must  be  obtained  thereon,  and  exceptions  duly  saved.' 

(2)  Exceptions  to  Rule — Failure  to  State  Caiue  of  Action. — While  it  is 
true  that  most  objections  to  a  declaration,  petition,  or  complaint 

Rep.  S38;  Com.  v,  Keefe,  143  Mass.  Writ, — An  objection  that  there  is  a 

467;  Com.   V,   Early,  161   Mass.  186;  variance    between    the   writ  and   the 

Poster  V.  Leach,  160  Mass.  418;  Com.  declaration  must  be  made  in  the  trial 

V.  Marph/,  155  Mass.  284.  court  or  it  is  waived.   Fonville  v,  Mon- 

Nehraska.  —  Walgamood    v.    Ran-  roe,  74  111.  126;  Thompson  v.  Turner, 

dolph,  22  Neb.  493.  22  111.  389. 

Okio, — Middleton   v,   Westeney,    7  Variance    between     Original   and 

Ohio  Cir.  Ct.  Rep.  393.  Amended  Pleading. — So  it  cannot  be 

South  Carolina c^-^\aX'&  v.  Morrow,  objected  for  the  first  time  on  appeal  that 

40  S.  Car.  221.  there  is  a  variance  between  the  original 

Somtk  Dakota, — Lindsay    v.   Petti-  and  the  amended  pleading.     Emerson 

grew,  5  S.  Dak.  500.  v.  Gainey,  26  Fla.  133. 

Texas. — Hance  v.  Burke,  73  Tex.  62.  1.  Lowry  v.  Harris,  12  Minn.  255; 

Utah.  —  People   v,   Hasbrouck,    11  Mitchell  v.  Taylor,  27  Oregon  377. 

Utah  291.  2.  Allen  v.  Northwestern  Mut.    L. 

West  Virginia, — Long  t;.  Campbell,  Ins.   Co.,    136  Ind.   608;    McNeill  v, 

37  W.  Va.  &5.  Masterson,  79  Tex.  670. 

Wisconsin.  —  Ryan    v.   Martin,    18  8.  State  v.  Weaver,   123  Ind.  512; 

Wis.  672.  La  Porte  v.  Organ,  3  Ind.  App.  525; 

United  States. — Herrick  v,  Tripp  Richardson  v.  Reed,  35  Ind.  356;  Bar- 
Giant  Leveller  Co.,  60  Fed.  Rep.  8b;  rack  v.  Booth,  9  Ind.  356;  Cowan  v. 
Friedenstein  v.  U.  S.,  125  U.  S.  224;  Huffman,  130 Ind.  600;  Nivenx;.  Burke, 
The  Steamer  Vaughan,  14  Wall.  (U.  82  Ind.  455 ;  Fox  v.  Monticello,  83  Ind. 
S.)  258.  483;  Robbins  v.  Butler,  13  Colo.  496; 

ntautnttoiis. — A  complaint  which  is  Jordan  v.   Kavanaugh,  63  Iowa  152; 

defective  because  an  essential  fact  is  Lott  v.  Kansas  City,  etc.,  R.  Co.,  42 

pleaded  only  by  way  of  exhibit,  cannot  Kan.  293;  International,  etc.,  R.  Co. 

be  taken  advantage  of  for  the  first  time  v.  Cook  (Tex.  Civ.  App.  1895),  33  S. 

on  appeal.     Wright  v.  Sherman,  3  S.  W.  Rep.  888 ;  National  Security  Bank 

Dak.  290L  V,  Butler,  129  U.  S.  223. 

Conclusion  of  Law. — ^An  objection  Floxldft — ^Texaa. — In  Florida  no  ex- 
cannot  be  raised  for  the  first  time  on  ception  need  be  taken  or  noted  to  the 
appeal  that  the  complaint,  instead  of  rulings  of  the  court  below,  upon  a  de- 
setting  out  facts,  stated  a  conclusion  of  murrer  to  a  declaration,  in  order  to 
law  merely.  Russ  Lumber,  etc.,  Co.,  have  them  reviewable  as  error  on  ap» 
V.  Garrettson,  87  Cal.  589.  peal.      Jones    v.  Townsend,    21    Fla. 

Variance  from  Affidavit  for  A  rrest.  43 1 . 
— Variance  between  the  complaint  and  In  Texas  an  exception  need  not  be 
an  ^  affidavit  for  arrest  made  in  the  taken  to  an  order  sustaining  a  demur- 
action  will  not  be  noticed  on  appeal  rer  to  a  complaint  in  order  to  have  the 
where  objection  on  that  ground  was  ruling  reviewed  on  appeal,  providied 
notr  made  in  the  court  below.  Enge-  the  rulings  were  complained  of  in  a 
lage  V.  Raymond  (C.  PI.),  18  N.  Y.  motion  for  new  trial  and  assigned  as 
Stipp.  364.  error.  White  v.  San  Antonio  Water- 
Varianc€  between  Declaration  and  works  Co.,  9  Tex.  Civ.  App.  465. 
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are  waived  by  a  failure  to  raise  them  in  the  trial  court,  there  are 
some  objections  that  cannot  be  waived.  Thus,  the  objection 
that  a  pleading  fails  to  state  a  cause  of  action  is  never  waived, 
and  may  be  raised  in  the  appellate  court  though  no  objection 
was  made   in   the  court  below.^     The  reason  for  this   rule  is 

1.  California, — Primm  v.  Gray,  lo  v.  Scott,  104  Mo.  26;  Smith  t^.  Burrus, 

Cal.  522;  White  v,  Fratt,  13  Cal.  521 ;  106  Mo.  96. 

Barron  v.  Frink,  30  Cal.  486;  Hunt  v.  Montana. — Wilson  v.  Davis,  i  Mont 

San  Francisco,  11  Cal.  258;  Green  v.  196;  Territory  -v.  Virginia  Road  Co., 

Palmer,  15  Cal.  411 ;  Abbe  v,  Marr,  14  2  Mont.  96;  Morse  v.  Swan,  2  Mont. 

Cal.   211;   Willson  v.  Cleaveland,  30  306;  Gillette  v,  Hibbard,  3  Mont.  4.12; 

Cal.  192 ;  Haskell  v,  Moore,  29  Cal.  437.  Garver  v,  Lynde,  7  Mont  108;  Ander- 

Colorado.  —  Stevenson  v.  Lord,  15  son  t^.  Hulme,  5  Mont.  298;  Whiteside 

Colo.  131.  V,  Lebcher,  7  Mont.  473;  Parker  v, 

Florida, — Pittman  v,  Myrick,    16  Bond,  5  Mont,  i ;  Foster  v.  Wilson,  5 

Fla.  692.  Mont.  53 ;  Tracy  v,  Harmon,  17  Mont. 

Illinois. — Beadle  County  Nat.  Bank  465 ;  Haggin  v.  Lorenz,  15  Mont.  309. 

V.  Hyman,  33  111.  App.  618.  New    Tork. — Hathaway  v.  Orient 

Indiana. — Sloan  v.  Faurot,  11  Ind.  Ins.  Co.,  58  Hun  (N.  Y.)  602,  33  N. 

App.  689;  Nugent  z;.  Laduke,  87  Ind.  Y.   St   Rep.  678;    Cole  v.  Blunt,  2 

482;  Higgins  t;.  Kendall,  73  Ind.  522;  Bosw.  (N.  Y.)  116;  Rayner  t/.  Clark, 

Hoke  V.  Applegate,  92  Ind.  570;  Terre  7  Barb.  (N.  Y.)  581.     Compare  Knapp 

Haute,  etc.,  R.  Co.  v.  Smith,  19  Ind.  v,   Simon,  96  N.    Y.   284;   Hinds   v. 

42;  Evansville  v.  Martin,  103  Ind.  206;  Kellogg  (C.  PL),  13  N.  Y.  Supp.  923. 

Louisville,  etc.,  R.  Co.  v.  Ader,  no  North  Carolina, — Randleman  Mfg. 

Ind.  376;  Du  Soucht  v.  Butcher,  113  Co.  v.  Simmons,  97  N.  Car.  89;  Pea- 

Ind.  249;  Vermilion  County  v.Chipps,  cock  v.  Stott,  104  N.  Car.  154;  Johnson 

131  Ind.  56;  Wagner  v,  Wagner,  73  v.  Finch,  93  N.  Car.  205;  Jackson  t^. 

Ind.   135;  Wright  v,  Norris,  40  Incf.  Jackson,    105    N.  Car.  433;   Knowles 

247;  Gossard  v.  Woods,  98  Ind.  195;  v,  Norfolk  Southern  R.  Co.,  102  N. 

Harter  t;.  Parsons,  14  Ind.  App.  331;  Car.    62;    Fagg  v.   Southern   Bldg., 

Bolster  v.  Catterlin,  10  Ind.  117.  Com-  etc.,  Assoc,  113  N.  Car.  364;  Tucker 

fare  Livesey  v.  Livesey,  30  Ind.  398.  v.  Baker,  86  N.  Car.  i. 

Iowa. — State  v.  Daniels,  90  Iowa  491.  OAio.— -Geiger  v.  State,  5  Ohio  Cir. 

Kansas. — McKinstry  v.  Carter,  48  Ct.  Rep.  283. 

Kan.  428.  Oregon. — State  v.  Mack,  20  Oregon 

Kentucky.  —  Walters    v,   Chinn,    i  234 ;  Ball  t;.  Doud,  26  Oregon  14. 

Mete.  (Ky.)  499.  South  Carolina. — Shell  v,  Boyd,  33 

Michigan, — Haskins  v,  Ralston,  69  S.  Car.  359. 

Mich.  63.  South  Dakota. — Porter  v.  Booth,  i 

Minnesota. — Phoenix  v.  Gardner,  13  S.  Dak.  558. 

Minn.  430.  United    States,  —  U.    S.    Bank    v, 

Missouri. — Campbell  v,  Carroll,  35  Smith,  11  Wheat.  (U.  S.)  171;  Kerr  -w. 
Mo.  App.  640;  Benham  v.  Banker-  Moon,  9  Wheat.  (U.  S.)  565;  Slacum 
Edwards  Bldg.  Co.,  60  Mo.  App.  34;  v.  Pomery,  6  Cranch  (U.  S.)  221 ;  Teal 
Brown  v.  Shock,  27  Mo.  App.  351;  v.  Walker,  in  U.  S.  242;  Watts  t. 
Sheehan,  etc.,  Transp.  Co.  v.  Sims,  28  Waddle,  6  Pet.  (U.  S.)  402. 
Mo.  App.  64;  Mc Waters  t*.  State,  10  Where  Question  of  Bnfflciency  Hot 
Mo.  167 ;  Syme  v.  The  Steamboat  BalBOd  In  the  Intermediate  Conrt. — ^The 
Indiana,  28  Mo.  335 ;  Childs  v.  Kansas  question  of  the  sufficiency  of  the  dec- 
City,  etc.,  R.  Co.  (Mo.  1891),  17  S.  W.  laration  cannot  be  raised  in  the  ///*- 
Rep.  954;  State  v.  Hoyt,  123  Mo.  348;  nois  Supreme  Court  where  it  does  not 
McPeak  v.  Missouri  Pac.  R.  Co.,  128  appear  that  it  was  raised  in  the  Appel- 
Mo.  617;  Burns  V.  Patrick,  27  Mo.  434 ;  late  Court  from  which  the  cause  was 
Bateson  v,  Clark,  37  Mo.  31 ;  Jones  v.  appealed.  McLaughlin  v.  Hinds,  151 
Tuller,  38  Mo.  363;  Miller  v.  Davis,  111.  403. 

50  Mo.  572;  Peltz  V,  Eichele,  62  Mo.  Bill  In  Equltjr.—If  a  bill  in  equity  Ib 

177 ;  State  v.  Griffith,  63  Mo.  548 ;  Mc-  altogether    insufficient    to    sustain     a 

Intire  v,  Mclntire,  80  Mo.  471 ;  State  decree,  error  is  available  on  appeal, 
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obvious,  as  a  judgment  should  not  be  allowed  to  .stand  where 
there  is  no  actionable  wrong.  The  objection  may  be  taken 
although  judgment  was  rendered  by  default,  and  there  was  no 
motion  to  set  it  aside.^ 

Oi«  flood  Pftxagraph. — If,  however,  an  attack  on  a  complaint  is 
made  for  the  first  time  on  appeal,  on  the  ground  that  it  does 
not  state  sufficient  facts  to  constitute  a  cause  of  action,  the  objec- 
tion will  not  be  sustained  unless  every  paragraph  of  the  com- 
plaint, if  there  are  more  than  one,  is  bad.  If  any  one  paragraph 
is  good  the  attack  must  fail.^  The  reason  for  this  is  that  one 
good  paragraph  of  a  complaint  will  support  a  judgment  although 
several  paragraphs  are  radically  defective.* 

Wttt  of  JvzUdiotion. — So  objection  that  the  complaint  shows  that 
the  court  has  no  jurisdiction  over  the  subject-matter  may  be 
raised  for  the  first  time  on  appeal.* 

b.  For  Indefiniteness,  Uncertainty,  Ambiguity,  or  In- 
consistency.— An  objection  that  the  averments  of  a  petition, 
complaint,  or  bill  are  too  general,  or  that  they  are  too  indefinite 
or  uncertain,  or  that  they  are  ambiguous,  cannot  be  raised  for 
the  first  time  on  appeal.  These  defects  should  be  brought  to  the 
attention  of  the  court  by  motion  to  make  more  definite  and  cer- 
tain, or  by  demurrer,*  and  if  the  objection  is  taken  by  motion 

ilthottgh  regardless  of  a  default  by  a  R.  Co.  v.  Ader,  no  Ind.  376;  Gibson 

part  of  the  defendants.    Koster  v.  m\\-  County    v,    Tichenor,   129  Ind.   562 ; 

ler,  149  111.  195.  Hutchings  v.  Haj,  132  Ind.  369;  U.  S. 

tnfinniiattoii  In  Quo  Waxnuoto.  —  The  Express  Co.  v,  Rawson,  106  Ind.  215 ; 
fufficiencj  of  an  information  in  quo  DeVay  v,  Dunlap,  7  Ind.  App.  690. 
warranto  in  point  of  substance  to  8.  Where  each  paragraph  of  a  corn- 
sustain  a  judgment  is  reviewable  on  plaint  states  a  cause  of  action  in  some 
appeal  whether  previously  challenged  but  not  all  of  the  plaintiffs,  an  objec- 
bj  demnrrer  or  not.  Distilling,  etc.,  tion  made  for  the  first  time  on  appeal 
Co.  V.  People,  156  III.  448.  and  directed  to  the  entire  complaint 

1.  Wright  V,  Norris,  40  Ind.   347.  will  not  be  noticed.     Murdock  t'.  Cox, 

See  also  Old  v,  Mohler,  122  Ind.  594.  118  Ind.  266. 

1  Louisville,  etc.,  R.  Co.  v.  Corps,  Olijeotloii  tiiat  One  of  Two  Counts  In  a 
12410(1.427;  Louisville,  etc.,  R.  Co.  Complaint  Is  an  Equitable  cause  of  ac- 
V,  Green,  120  Ind.  367;  Branch  v.  tion  and  should  not  be  tried  by  a  jury, 
Faust,  115  Ind.  464;  lies  v.  Watson,  76  must  be  taken  at  the  time,  and  cannot 
Ind.  359;  Ludlow  V,  Ludlow,  109  Ind.  be  urged  upon  appeal  if  not  so  taken* 
199;  Louisville,  etc.,  R.  Co.  v.  Peck,  Baker  v,  Joseph,  16  Cal.  173. 
99  Ind.  68 ;  Carr  v.  State,  81  Ind.  342 ;  4.  Rilej  v.  Butler,  36  Ind.  51 ;  Harris 
A8htonv.Shepherd,i2oInd.  69;  Union  t^.  Harris,  61  Ind.  117;  B 07s  v.  Sim- 
Cent.  L.  Ins.  Co.  V.  Pauly,  9  Ind.  App.  mons,  72  Ind.  593. 
85;  Lackej  v.  Coffin,  7  Ind.  169;  Wag-  It  has  been  held  that  failure  to  allege 
ner  V.  Wagner,  73  Ind.  135 ;  Higgins  v.  a  jurisdictional  fact  may  be  urged 
Kendall,  73  Ind.  522 ;  McCallister  v,  against  the  complaint  in  the  first  in- 
Mount,  73  Ind.  559;  Charlestown  stance  in  the  Supreme  Court,  but  that 
School  Tp.  v.  Hay,  74  Ind.  127;  Tram-  the  defect  is  unavailable  as  error  if 
mel  V,  Chipman,  74  Ind.  474;  Schuff  the  evidence  in  the  record  establishes 
V,  Ransom,  79  Ind.  458;  Elmore  v.  that  fact.  Thomas  T;.Wood,  61  Ind.  133. 
McCrary,  80  Ind.  544;  Tachau  v.  Fie-  B.  Alabama, — Masterson  v,  Pullen, 
deldey, 81  Ind.  54 ;  Haymond  v.  Saucer,  62  Ala.  145. 

84  Ind.  3;  Hoke  v,  Applegate,  92  Ind.  California.  —  Haines     v,     Stllwell 

570;  Lake  v.  Lake,  99  Ind.  339;  Stout  (Cal.  1895),  4<>  P^c.  Rep.  332;  Horton 

V. Tomer,  loa  Ind.  418 ;  Louisville,  etc.,  v.  Dominguez,  68  Cal.  642 ;  Kirsch  v, 
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*  the  alleged  defects  must  be  specifically  pointed  out.^     So  it 

Kirsch,  83  Cal.  633;  Ortega  v.  Cor-        8e6  OeneraUy,  in  this  connection,  arti- 

dero,  88  Cal.  231 ;  Kirsch  v,  Derby,  96  cle  Dbfiniteness  and  Cbrtaikttin 

Cal.  602;  In  re  BuUard's  Estate  (Cal.  Pleadings,  vol.  6,  p.  246. 
1892),  31  Pac.  Rep.  1 1 19;  Reading  v,        Amdloatloiia  of  tbe  Rule. — ^The  follow- 

Reading,  96  Cal.  4;  Seligman  v.  Ar-  ing  decisions  will  show  the  applica- 

mando,  94  Cal.  31A.  tions  of  the  rule. 

Colorado.  —  Majors   v.  Taussig,   20        Description  of  Prof  €riy  in  Writ  of 

Colo.  44;  Hook  V,  Fenner,   18  Colo.  Replevin, — Hook  v.  Fenncr,  18  Colo. 

283;  Muiock  V,  Wilson,  19  Colo.  296;  283. 

Or  man  v.  Mannix,  17  Colo.  564;  Park         Uncertainty  as  to  Name  of  Plain- 

County  V.  Locke,  2  Colo.  App.  508.  tiff, — Nichols  v,  Dobbins,  2  Mont.  540; 

Indiana.  —  Peerless    Stone   Co.  v.  Boyd  v.  Plainer,  5  Mont.  226. 
Wray,  143  Ind.  574;  Ohio,  etc.,  R.  Co.         Uncertainty  as  to  Amount  of  Dam- 

V.  Smith,  5  Ind.  App.  560.  ag-es. — Glaspie  v,  Keator,  56  Fed.  Rep. 

Iowa. — ^Davis   v,   Walter,  70    Iowa  203. 
465.  Statement  of  Modification  of  Con- 
Kentucky.  —  Ficener  v.  Bott   (Ky.  /rac/.— Darst  v.  Perfect,  42  Neb.  574. 
1895),  29  S.  W.  Rep.  639.  Uncertainty   in  Petition  for  Cou- 

Michigan. — Shippy  v,  Au  Sable,  85  demnation. — ^Matter  of  Union  £1.  R. 

Mich.  2S).  Co.  (Supreme  Ct),  30  N.  Y.  St.  Rep. 

Minnesota. — King  v,  Nichols,  etc.,  164. 
Co.,  53  Minn.  453.  Defective  Description  of  Cause  of 

Mississippi.  —  Citizens'     Bank     v.  Personal    Injuries. — Peerless     Stone 

Buddig,  65  Miss.  284.  Co.  v,  Wray,  143  Ind.  574. 

Missouri. — Haynes  v,  Trenton,  123        Defective    Description    of  Nature 

Mo.  326.  and  Extent  of   Injuries. — ohippy  v, 

Montana. — Spencer     v.     Montana  Au  Sable,  85  Mich.  280. 
Cent.  R.  Co.,  11  Mont.  164;  Nichols        Btatemeot by  Way  of  Recital. — ^An  ob- 

V,  Dobbins,   2   Mont.   540;    Boyd  v.  jection  that  there  was  no  allegation  of 

Platner,  5  Mont.  226.  a  promise,  except  by  way  of  recital, 

Nebraska.  —  Darst    v.    Perfect,    42  cannot  be  raised  for  the  first  time  on 

Neb.  574.  appeal    where  the    answer  expressly 

New  Tork. — Matter  of  Union   El.  denies  the  promise,  and  the  cause  was 

R.  Co.   (Supreme  Ct.),  30  N.  Y.  St.  tried  as  though  there  were  an  issue  on 

Rep.  164;  Brooke  t;.  Tradesmen's  Nat.  it.     Haines  v.  Stilwell  (Cal.  1895),  4^ 

Bank,  69  Hun  (N.  Y.)  202.  Pac.  Rep.  332. 

North  Carolina, — Halstead  v.  Mul-        Insufficient  Description  of  Defects 

Icn,  93  N.  Car.  252.  in  Machinery. — In  an  action  on  a  con- 

Oregon,  —  Wild    v.   Oregon    Short  tract  to  put  a  machine  in  good  condi- 

Line,  etc.,  R.  Co.,  21  Oregon  159.  tion,  the  objection  that  the  complaint 

Oklahoma. — Congor  v.  Olds  (Okla.  does  not  state  specifically  the  partica- 

1893),  32  P^c*  Rep.  337.  lara  in  which  it  was  defective  is  not 

Pennsylvania. — ^Dee  v.  Sharon  Hill  available  on  appeal  when   not   raised 

Academy,  2  Pa.  Dist.  Rep.  228.  by  motion  to  require  the  complaint  to 

South  Carolina. — General  Electric  be    made   more  definite  and  certain. 

Co.  V.  Blacksburg  Land,  etc.,  Co.  (S.  King  v.  Nichols,  etc.,  Co.,  53  Minn. 

Car.  1896),  24  S.  £.  Rep.  43;  Latimer  453. 

V.  Sullivan,  30  S.  Car.  in  ;  Holland  v.        Suit  for  Infringement  of  Patent. — 

Kemp,  27  S.  Car.  623.  In  a  suit  for  infringing  a  patent,  an 

Texas. — Rogers    v,    Golson    (Tex.  objection   that  the  statement  of  the 

Civ.  App.  1895),  31  S.  W.  Rep.  200;  abandonment  of  the  invention  is  too 

Settles   V.  Holman   (Tex.   Civ.  App.  indefinite,  cannot  be  first  raised  on  ap- 

1896),   33  S.  W.    Rep.   880;  Park  v,  peal.     Western  Electric  Co.  t>.  Sperry 

Prendergast,  4  Tex.  Civ.  App.  566.  Electric  Co.,  58  Fed.  Rep.  186. 

Wisconsin, — Orton    v,    Scofield,  61        1.  Fischer  v.  Coons,  26  Neb.  400, 

Wis.  382.  where  it  was  held  insufiicient  to  say 

United  States, — Glaspie  v,  Keator,  that  "  the  defendant  moves  the  court 

56  Fed.   Rep.  203 ;   Western   Electric  to  require  plaintiff  to  make  the  ailega- 

Co.  V,  Sperry  Electric  Co.,  58  Fed.  tions  in  his  petition  more  specific  and 

Rep.  x86.  certain." 
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cannot  be  objected  for  the  first  time  on  appeal  that  certain  por- 
tions of  the  declaration  or  complaint  are  inconsistent  with  other 
portions,* 

c.  For  Misjoinder,  Duplicity,  or  Multifariousness.— 

The  objection  that  there  is  a  misjoinder  of  causes  of  action  can- 
not be  taken  for  the  first  time  on  appeal.*  The  objection 
should  be  raised  by  demurrer.*  So  if  no  objection  is  taken  for 
duplicity  in  the  court  below,  it  is  too  late  to  raise  it  in  the  appel- 
late  court.*  Nor  can  a  bill  in  equity  be  objected  to  for  multifa- 
riousness for  the  first  time  on  appeal.^  Here,  also,  the  objec- 
tion must  be  raised  by  demurrer.* 

4.  To  Indictment^  Information,  or  Complaint. — As  a  general  rule 
objections  to  indictments,  informations,  or  complaints  cannot 
be  taken  for  the  first  time  on  appeal.^    The  objection  should 

1.  Hughes  V.Detroit,  etc.,  R.  Co.,  78  Heller  v.  People,  2  Colo.  App.  459; 

Mich.  399;  Connyers  v.  Sioux  Citj,  Stewart  v.  State,  113  Ind.  505;  Ritter 

etc.,  R.  Co.,  78  Iowa  410.  v.  State,  11 1  Ind.  324;  Greer  v.  State, 

S.  McKee  v.  Pope,  iSB.Mon.  (Kj.)  50  Ind.  267;  Baker  v.  State,  134  Ind. 

548;  St.  Paul  V.  Kubj,  8  Minn.  154;  657;  State  v.  Judge,  43  La.  Ann.  1160; 

Gardner  v,  Kellogg,    23  Minn.  463;  People  t;.  Smith,  94  Mich.  644;  People 

North  Bend  First  Nat.  Bank  v,  Milton-  v.  Kellj,  99  Mich.  82 ;  SUte  v,  McCaf- 

^'K^'j  33    Neb.  847 ;   Farncomb    v.  ^ery,  16  Mont.  33. 

Stem,  18  Colo.  279;  Davis  v.  Johnson,  The  following  objections  to  an  in- 

4  Colo.  App.  545 ;  Ajres  v.    Shields,  dictment    or    information    cannot  be 

14  Colo.  475;  Richmond,  etc.,  R.  Co.  raised  for  the  first  time  on  appeal: 

V.Jones,  102  Ala.  .212;  Hines  v,  Hor-  Duplicity. — State  v.  Callahan  (Iowa 

ner,  86  Iowa  594;  McMillan  v,  Bax-  1895),  ^5  N.  W.   Rep.   150;  State  v, 

lej,  112  N.  Car.  578;  Brook  V.  Daggs,  Harrison,    62    Mo.   App.   112;  Coney 

$8  Mo.  App.  190.  V,  State,  2  Tex.  App.  62 ;  Naanes  f . 

But  see  Gray  v.  Payne,  43  Mo.  203,  State,  143  Ind.  299;  People  v.  Rice,  103 

where  it  was  held  that  if  it  is  appar-  Mich.  350;  People  v.  Burgess,  35  Cal. 

ent  on  the  face  of  the  record  that  there  1 15 ;  State  v.  Atkinson,  33  S.  Car.  100 ; 

is  a  misjoinder  of  causes  of  action,  it  State  v.  Holmes,  28  Conn.  230 ;  State 

will  be  noticed  by  the  Supreme  Court  v.  Jarvis,  i8  Oregon  360;  Reynolds  v, 

whether  exceptions  are  saved  or  not.  Reynol-s,    55    Ark.    369 ;    People   v. 

In  an  action  by  a  parent  to  recover  Tower,  135  N.  Y.  457 ;  Durland  v.  U. 

for  injuries  to  a  minor  child,  it  cannot  S.,  161  U.  S.  306. 

be  objected  to  the  judgment  that  the  As,  for  instance,  uniting  a  count  for 

complaint  united  a  claim  for  loss  of  murder  with  a  count   for  voluntary 

•ervices  or  money  expended  for  medi-  manslaughter.     Siberry  v.  State  (Ind. 

cal  attendance  with  a  claim  for  injuries  1895),  39  N.  £.  Rep.  936. 

received  and  suffering  of  mind  and  Mianomer.— -State  v.  Branham,  13  S. 

body.    St.  Paul  v.  Kuby,  8  Minn.  154.  Car.  392;  State  v,  Falk,  46  Kan.  498; 

1.  Farncomb  v.  Stern,  18  Colo.  279.  Dawson  v.  State,  33  Tex.  491. 

1  Howard  v,  Clark,  43  Mo.    344;  Oorreotloii  of  Miinomer. — Irregularity 

Ridgway  v.  National  Bank,  12  Ky.  L.  in  allowing  a  misnomer  in  an  indict- 

Rep.  216;  Tucker  v.  State,  6  Tex.  App.  ment  to  be  corrected.     Harris  v,  Peo- 

251 ;  Coney  v.  State,  2  Tex.  App.  62 ;  pie,  i  Colo.  App.  289. 

Berliner  v.  State,  6  Tex.  App.  181 ;  Failure  to  Serve  Correct  Copies  of  an 

Schtiricht  V.  Broadwell,  4  Mo.  App.  Indictment  on  the   Accnaed. — State    v, 

160.    See  also  article  Duplicity,  vol.  Murray,  47  La.  Ann.  911. 

7,  p.  243.  Lack  of  FUe  Kaxfe. — An  objection  that 

5.  Snook  V.  Pearsall,  95  Mich.  534;  an  indictment  in  a  cause  transferred 

Ashton  V,  Ashton,  35  Md.  496.     See  from  the  District  or  the  County  Court 

Also  article  Multifariousness.  is  not  filed  in  the  latter  or  bears  no 

••  Snook  V.  Pearsall,  95  Mich.  534.  file  mark.     Short  v.  State  (Tex.  CrioL 

f.  People  V,  Millan,  106  Cal.  320;  App.  1895),  29S.  W.  Rep.  1073. 
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usually  be  made  by  motion  to  quash  or  by  demurrer,^  and  a  rul- 
ing should  be  obtained  on  the  motion  or  demurrer,  and  an  excep- 
tion taken  at  the  time  in  order  to  present  the  objection  on 
appeal.*  But  if  an  indictment  is  insufficient  to  support  the 
judgment,  objection  may  be  taken  by  motion  in  arrest,  or  the 
objection  may  be  raised  for  the  first  time  on  appeal.' 

6.  To  Affidavit. — Objections  that  an  affidavit  is  defective  or 
insufficient  cannot  be  raised  for  the  first  time  on  appeal.* 

6.  To  Plea  or  Answer. — An  objection  to  a  plea  on  the  ground 
of  insufficiency  will  not  be  considered  on  appeal  when  not  raised 


XBdeflnltanen. — That  an  indictment  pie  v.  Millan,  io6  Cal.sao;  People  v. 

(Musgrave  v.  State,  133  Ind.  297)  or  Chuej  Ying  Git,  100  Cal.  437 ;  State 

warrant  (Santo  v.  State,  2  Iowa  165)  v,  McCafferj,   16    Mont.   33;    Enge- 

lacks  definitenesB  and  contains  useless  man  v.  State,  54  N.  J.  L.  247;  People 

matter.  v.  Tower,  135  N.  Y.  457;  Siberry  v. 

Failure  to  Indona  Name  of  Wltneaa  on  State  (Ind.  1095),  39  N.  E.  Rep.  936; 

Indlotment. — People  v.  De  France,  104  State  t^.  Harrison,  62  Mo.  App.  xza; 

Mich.  563.  State  v,  Atkinson,  33  S.  Car.  xoo ;  State 

That  Indictment  waa  Not  Proaontod  to  v,  Jarvis,  18  Oregon  360. 

the  Oraad  Jnry. — Westcott  t;.  State,  31  2.  Laycock  v.  State,  136  Ind.  217; 

Fla.  458.  People  v,  Wooster,  16  Cal.  435 ;  Co- 

OmlialonorsignatiiroaBdindorMment.  lumbia  v.  Dorsej,  2  Mo.  App.  Rep. 

— ^The  omission  of  the  indorsement  *' a  955;  St.  Louis  t;.  Pahl,  114  Mo.  32; 

true  bill,"  and  of  the  signature  of  the  State  v,  Vincent,  91  Mo.  662;  State  v. 

foreman  of  the  grand  jury.     Frisbie  v.  Gee,  79  Mo.  313. 

U.  S.,  157  U.  S.  160.  8.  Moore  v.   People,  26  111.   App. 

Tliatl^ifbTmatlonwaaNot'lnWtlting. —  138;    State  v.   Mejers,  99  Mo.   107; 

Louisville,  etc..  Mail  Co.  v.  Barbour,  State  v,   McClung,  35  W.  Va.   280; 

10  Kj.  L.  Rep.  836.  Randall  v.  Com.,  24  Gratt.  (Va.)  644; 

Qeiloal  Brrora. —  Or  contained  cler-  Matthews  v.  Com.,  18  Gratt.  (Va.) 

ical  errors.    State  v,   Cendo,  38  La.  989;  Lemons  v.  State,  4  W.  Va.  755. 

Ann.  828.  In  this  last  case  the  court  held  that 

Caption. — Objection  that  the  caption  though  there  was  no  demurrer  or 
of  an  indictment  stating  that  the  jurors  motion  in  arrest  of  judgment,  the 
were  sworn,  affirmed,  and  charged  to  prisoner  had  not  waived  his  right  to 
inquire,  does  not  show  that  those  ask  a  reversal  for  want  of  the  con- 
affirmed  had  conscientious  scruples  stitutional  conclusion  to  the  indict- 
against  taking  an  oath.  Engeman  v,  ment,  but  might  make  it  for  the  first 
State,  54  N.  }.  L.  247.  time  on  appeal. 

Defiscta  Apiwrent  on  Face  of  bidlct-  4.  Utoatratlona. — Sufficiencj  of  affi- 

mant. — State  v.  Hincklej  (Idaho  1895),  davit  bj  claimant  of  property  taken  on 

42  Pac.  Rep.  510;  State  v.  Malish,  15  execution.      Humble  v.  Williams,    4 

Mont.  506;  State  v,  O'Flaherty,  7  Nev.  Blackf.  (Ind.)  473. 

153 ;  State  v.  Roderigas,  7  Nev.  328.  Affidavit  to  Shaw  Forgery, — Suffi- 

To  Filing  or  Return  of  Indlotment. —  ciencj  of  affidavit  alleging  tliat  a  deed 

Hill  V.  State,  4  Tex.  App.  559;  Stin-  supposed  to  be  true  by  a  certified  cop j 

son  V,  State,  5  Tex.  App.  31.  is  a  forgery.     Brown  v,  Pere«,'79  Tex. 

Not  Properly  Presented. — That  the  in-  157. 

dictment  was  not  properly  presented  in  Affidavit  in  Attachment. — ^That  an 

open  court  by  the  grand  jury.     West-  affidavit  in  attachment    is  defective, 

cott  v.  State,  31  Fla.  469;  Gallaher  v.  Rice    v,    Hauptman,    2    Colo.    App 

State,  17  Fla.  370 ;  Bass  v.  State,  17  Fla.  565. 

685.  Affidavit  for  Warrant. — ^An  objec- 


To  Amendment  of  name  in  an  indict-  tion  that  an  affidavit  on  which  a 

ment.     Harris  v.  People,  i  Colo.  App.  rant  issues  does  not  state  facts  sufficient 

289.  to   constitute   the   offense    charsed. 

1.  Heller  t>.  People,  2  Colo.  App.  459;  People   v.  Moore»  50  Hun  (N.   Y.) 

Peoples.  Smith,  94  Mich.  644;  Peo-  356. 
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and  exception  taken  in  the  court  below.^ 

Aiiwen.  (For  exceptions  to  answers  in  chancery,  see  article 
Answers  in  Equity  Pleading,  vol.  i,  p.  895.) — As  a  general 
rule  objections  to  answers  cannot  be  raised  for  the  first  time  on 
appeal.'    Objections  to  an  answer  for  insufficiency  should  be 

1.  DiefendorfiF  v,  Hopkins,  95  Cal.  157  Mass.  293;  Earle  v,  Angell,  157 

343)  Copeland  v.   Phoenix  Ins.   Co.,  Mass.  295;  Troj,  etc.,  R.  Co.  v,  New- 

96  Ala.  615.  ton,  8  Gray  (Mass.)  596. 

Thus  the  sufficiencj  of  a  plea  of  not  Missouri,  —  Klein    v,    Fischer,    30 

guiltjasa  general  issue  in  ejectment  Mo.  App.  568;  Hajden  v,  Missouri, 

cannot  be  questioned  for  the  first  time  etc.,   R.  Co.,  124  Mo.    566;    Barrett 

on  appeal.     Robinson  v.  Dewhurst,  68  v.  Baker  (Mo.  1096),  37  S.  W.   Rep. 

Fed.  Rep.  336.  130. 

FIdliire  to  PaM  on  Fleas. — A  defend-  Montana, — Sweeney  v.  Great  Falls, 

ant  suffering  judgment  mil  dicii  can-  etc.,  R.  Co.,  11  Mont.    523;     Klein- 

not  complain  on  error  that  the  court  schmidt  v,  McDermott,  X2  Mont.  598; 

disregarded  pleas  he  had  filed,  without  Marden  v,  Wheelock,  i  Mont.  49;  Orr 

an  exception  duly  reserved  or  a  re-  v.  Haskell,   2  Mont.    225;    Budd    v, 

cital  of  an  objection  in  the  judgment  Power,  8  Mont.  380. 

entry.    McCoIlom  v,   Hogan,  i  Ala.  Nebraska, — Dunham    v,  Courtnay, 

515.  24  Neb.  627;  Pearce  v,  McKay,    45 

t.  California, — Tulley    v.    Tranor,  Neb.  296. 

53  Cal.  274;  Spiers  r.  Duane,  54  Cal.  New  Torh, — Fowler  v.  Bowery  Sav. 

176;  Green  v.    Lake  Superior,    etc..  Bank,  113  N.  Y.  450;  Stuart  v,  Me- 

Fuse   Co.,  46  Cal.  408;  Klopper    v,  chanics',  etc.,  Bank,  19  Johns.  (N.  Y.) 

Levy,  c^  Cal.  525 ;  Sukeforth  v.  Lord,  496;  Perry  v,  Erie  Transfer  Co.  (C. 

87Cal.399;  Hiattz^.  Board  of  Trustees,  PI.),  53  N.  Y.  St.  Rep.  136;  Shrimp- 

65  Cal.  481 ;  Murdock  v,  Clarke,  90  ton  v,  Dworsky,  i  Misc.  Rep.  (N.  Y. 

Cal.  427;  Pennie  v.  Roach,  94  Cal.  City  Ct.)    507;    Burger  v,   Koelsch, 

515;  Hughes  V,  Wheeler,  76  Cal.  230;  77  Hun  (N.  Y.)  44;  EflPray  v,  Masson, 

Diefendorff  v,  Hopkins,  95  Cal.  343;  28  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  207; 

Towdy  V.  Ellis,  22  Cal.  650;  Schluter  Ashley  v.  Marshall,  29  N.  Y.494;  Grif- 

V,  Harvey,  65  Cal.  158;  Alhambra  Ad-  fin  v,  Todd  (Supreme  Ct.),  39  N.  Y. 

dition  Water  Co.  v.  Richardson,  72  St.  Rep.  19;  McKnight  v,  Devlin,  52 

Cal.  598;  People  v.  Swift,  96  Cal.  165 ;  N.  Y.  399. 

Thomas  v.  Black,  84  Cal.  221.  Oregon. — Hemenway  v.  Francis,  20 

Colorado. — Williams   v.  Mellor,  12  Oregon  455 ;  Rayburn  v,  Davisson,  22 

Colo.  I ;  Jerome  v,  Bohm,  21  Colo.  322.  Oregon  242. 

Illinois.  —  Modern     Woodmen     of  Pennsylvania. — Superior  Nat.  Bank 

America  v,  Sutton,  38  111.  App.  327;  v.  Stadelman,  153  Pa.  St.  634.     Com' 

Scanlan  v.  Scanlan,  134  111.  630;  Wil-  ^are  Fritz  v,  Hathaway,  135  Pa.  St. 

merton  v.  Sample,  42  111.  App.  254;  274. 

Nenninger  v,  Fietsam,  29  111.  App.  648.  Texas, — Herring  v.  Swain,  84  Tex. 

Indiana. — ^Miller  v,  McDonald,  139  523 ;  Vance  v,  Claiborne,  2  Tex.  Unrep. 

Ind.  465;  Moreland  v.  Thorn,  143  Ind.  Cas.  344;  Montague  First  Nat.  Bank  v, 

311  ;Evansville  V.Martin,  103  Ind.  206;  Robertson,  3  Tex.  Civ.  App.  150. 

Austin  V,  McMains,  14  Ind.  App.  514;  Washington, — Bethel  v,  Robinson, 

Hill  V.  Jamieson,  16  Ind.   125;  Crow-  4  Wash.  446;  Rogers  v,  Spokane,  9 

dert>.  Reed,  80  Ind.  i ;  State  v,  Curry,  Wash.  168. 

134  Ind.  133;  Chicago,  etc.,  R.  Co.  v.  United  States. — Rush  t;.  Kansas  City 

Modesitt,   124   Ind.    212;  Bledsoe  v.  First  Nat.  Bank,  71  Fed.  Rep.  102; 

Rader,  30  Ind.  354.  Smith,  etc.,  Mfg.Co.  v,  Mellon,  58  Fed. 

Iowa, — (rate  City  Land  Co.  v.  Heil-  Rep.  705. 

man,  80  Iowa  477 ;  Knapp  v.  Barnard,  AppUeatlonB  of  Bole. — ^The  following 

78  Iowa  347 ;  Young  v,  Mahaska  Coun-  objections  to  an    answer    cannot    be 

ty,  88  Iowa  681 ;  Dodge  v,  Davis,  85  taken  for  the  first  time  on  appeal : 

Iowa  77;  Wright  v,  Waddell,  89  Iowa  Absence 0/ Prayer  for  Relief  .^-ThtX 

350;  Walker  v.  Pumphrey,  82  Iowa  487.  judgment  in  favor  of  defendants  is  im- 

ifM«aci«u«//«.^Upham  v.  Draper,  proper  because  the  answer  contains  no 
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raised  by  demurrer,^  or  by  motion  for  judgment  notwithstand- 
ing the  verdict*  And  it  has  been  held  that  this  objection  can- 
not be  raised  by  motion  to  strike  out,*  or  by  motion  for  new 
trial* 

The  objection  should  point  out  definitely  wherein  the  answer 
is  defective,  and  no  other  objection  than  the  one  so  pointed  out 
should  be  considered.*  A  ruling  on  an  objection  to  a  plea  or 
answer  must  be  obtained,®  and  in  order  to  save  the  objection 
an  exception  should  be  taken  thereto.''^ 

7.  To  Cross-complaint  or  Counterclaim. — Objections  to  a  cross- 

prayer  for  relief.    Towdy  v.  Ellis,  22  Schluterv.  Harvey,  65  Cal.  158;  Walk- 

Cal.  650.  er  v,  Pumphrey,  82  Iowa  4^ ;  Crow- 

'  Insufficiency  of  Manner   in  Which  der  v.  Reed,  80  Ind.  i ;  Kleinschmidt 

an  Estoppel  is  pleaded.    Hughes  v.  v,  McDermott,  12  Mont.  598;  Diefen- 

Wheeler,  76  Cal.  230.  dorff  v.  Hopkins,  95  Cal.  343 ;  Marden 

To  the  Form  in  which  an  offset  is  v.  Wheelock,  i  Mont.  49 ;  Orr  v.  Has- 

presented.      Vance  v.    Claiborne,    2  kell,  2  Mont.  225 ;  Rogers  v.  Spokane* 

Tex.  Unrep.  Cas.  344.  9  Wash.  168. 

Indefiniteness. — That  a  disclaimer  2.  Hemenwaj  t^.  Francis,  20  Oregon 

in  trespass  to  try  title  is  too  indefinite.  455. 

Herring  v.  Swain,  84  Tex.  523.  S.  Walker  v.  Pumphrey,  82  Iowa  487. 

For      Setting     Up      Counterclaim  4.  Hemenway  v.  Francis,  20  Oregon 

Arising  since  Action    Commenced. —  455.     Co»f/ffr«  Klein  v.  Fischer,  30  Mo. 

Ashley  v.  Marshall,  29  N.  Y.  494.  App.  568. 

As  Being  Too  General, — The  objec-  5.  Settles  v.  Holman  (Tex.  Civ.  App. 

tion  that  an  answer  is  too  general  in  1896),  33  S.  W.  Rep.  880;  Crayton  v, 

failing  to  charge  any  particular  act  of  Munger,  9  Tex.  285;  Hays  v.  Bonner, 

contributory  negligence.     Hayden  v,  14  Tex.  629. 

Missouri,  etc.,  R.  Co.,  124  Mo.  566.  6.  Silcox  v.  Lang,  78  Cal.   118,   in 

Insufficient  Statement  of  Facts. —  which  the  court  said :  "The  fact  that 

That  an  answer  in  an  action  of  re-  the  court  proceeded  to  try  the  case  with- 

plevin  for  property  seized  under  ex-  out  ruling  on  the  demurrer  to  the  an- 

ecution  does  not  contain  a  sufficient  swer  is  complained  of,  but  it  is  not 

statement  of  the  facts  which  constitute  shown   that  plaintiffs  called  for   any 

the  alleged  fraud  and  the  hindering  of  such  ruling  or  called  the  attention  of 

the  creditor  in  the  sale  to  plaintiff,  the  court  to  it  in  anyway.    They  must 

Thomas  v.  Black,  84  Cal.  221.  therefore  be  held  to  have  waived  it." 

For   Setting    Up  Inconsistent   De-  7.  Haines   v.    Porch,  9   Ind.    App. 

fenses, — Scanlan  v.  Scanlan,   134  111.  413;   Jewett  v.   Siddons,   9  Ind    455; 

630.  Equitable  Mortg.  Co.  v.  Thorn  (Tex. 

Pleading  Evidence.  —  That  an  an-  Civ.  App.  1894),  26  S.  W.  Rep.    376; 

swer  does  not  plead  the  ultimate  fact  Pfeuffer    v.   Burns    (Tex.  Civ.    App. 

upon  which  defendant  relies,  but  sets  1893),  24  S.  W.  Rep.  36;  Mahoney  v. 

up  the  evidence  of  such  fact.     Hem-  O'Leary,  34  Ala.  97;  Blackford  v.  Kil- 

enway  v.  Francis,  20  Oregon  455.  Ian,  42  Ala.  487 ;  King  v,  Summitt,  73 

Argumentativeness. — ^That  the   de-  Ind.  312;  Phipps  v.  Penn,  23  Iowa  30; 

nial  in  the  answer  is  merely  argument-  Cain  v.  Story,  15  Iowa  378;  Stark  v, 

ative.     Rayburn  v.  Davisson,  22  Ore-  Brown,  loi  111.  395.     Contra^  Coffman 

gon  242.  V.  Wilson,  2  Mete.  (Ky.)  542. 

Departure. — That  an  amended  an-  Thus  there  can  be  no  review  on  ap- 
swer  was  a  departure  from  the  original  peal  of  error  assigned  on  overruling  a 
pleading.  Rush  v.  Kansas  City  First  plea,  where  the  record  shows  no  ex- 
Nat.  Bank,  71  Fed.  Rep.  102.  ception    taken   to   the  ruling.     Equi- 

To  One  Paragraph   of  Answer. —  table  Mortg.  Co.  v.  Thorn  (Tex.  Civ. 

That  one  paragraph  of  answer  is  in-  App.  1894),  ^^  S.  W.  Rep.  276.     Nor 

sufficient.     Miller  v.  McDonald,    139  an  objection    to    the  overruling  of  a 

Ind.  465.  demurrer    to   an    answer.     Haines  v, 

1.  Moreland  v.  Thorn,  143  Ind.  211 ;  Porch,  9  Ind.  App.  413. 
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complaint  cannot  usually  be  raised  for  the  first  time  on  appeal.^ 
But  the  sufficiency  of  a  cross-complaint  or  counterclaim  to  state 
a  cause  of  action  may  be  considered,  though  the  question  of 
the  sufficiency  was  not  raised  in  the  court  below.*  Objections 
to  a  ruling  on  a  cross-complaint  must  be  saved  by  exceptions.^ 

8.  To  Replication  or  Beply. — Objections  to  a  replication  or 
reply  cannot  be  raised  for  the  first  time  on  appeal ;  such  objec- 
tions must  be  properly  presented  in  the  trial  court,*  and  saved 
by  exceptions.* 

9.  To  Demurrer. — ^An  objection  to  a  demurrer  for  insufficiency 
of  form  cannot  be  raised  for  the  first  time  on  appeal.  If  it  is 
desired  to  test  the  sufficiency  of  a  demurrer,  an  objection  should 
be  made  pointing  out  the  defect  complained  of.* 

1ft  To  Signatnre  and  Verification. —An  objection  for  want  of 
signature  to  a  petition,''  bill,®  affidavit,®  indictment,^®  or  answer,*^ 

1.  Loeb  V.  Tinkler,  124   Ind.  331 ;  In  fhe  Beply.— Gregory  v.  Kaar,    36 

Wright  V.  Ball,  120  Ind.  134.  Neb.  533. 

An  objection  that  a  supplemental  Tluit  tbe  Defense  of  Laohei  ilurald 

cross-complaint  sets  up  a  new  cause  of  liave  boen  needed  In  tlie  Reply.— Cedar 

action,  arising  after  the  commence-  Rapids  Ins.  Co.  t;.  Butler,  83  Iowa  124. 

meot  of  the  action,  or  that  it  contains  5.  Wales    v.    Miner,   89    Ind.    118; 

noprajer  for  relief,  cannot  be  raised  Brownlee  v.  Goldthait,  73  Ind.  481. 

for  the  first  time  on  appeal.     Kirsch  Contra. — But  in  Florida  no  excep- 

V.  Kirsch,  83  Cal.  633.  tions  or  objections  need  be  taken  or 

S.  Gossard  v.  Woods,  98  Ind.   195;  noted  to  the  rulings  of  the  court  be- 

Brugman  v.  Burr,  30  Neb.  406.    See  low  upon  demurrer  to  a  replj,  or  to 

also  Shoemaker  v.  Smith,  74  Ind.  71.  any  other  pleading,  in  order  to  render 

t.  Wright  V.  Ball,  120  Ind.  134.  them   reviewable  on  appeal.     Barnes 

e.  Hon  V,  State,  89  Ind.  249;  Fabian  v.  Scott,  29  Fla.  285. 

V.  Collins,  3  Mont.  215 ;  Penny  v.  Hue-  e.  Aiken  v,  Bruen,  21  Ind.  137. 

bener  (Supreme  Ct.),  2  N.  Y.  Supp.  No  objections  can  be  raised  for  the 

641 ;   Sun  Fire  Office  v.   Ayerst,   37  first  time  on  appeal  to  the  allowance  of 

Neb.  184;  Walker  v,  Scott,  106  N.  Car.  a  demurrer^  State  v,  Kirkland,  41  S. 

56;  Wood  V.  Lake,  13  Wis.  84.  Car.  29;  for  tvant  of  time  to  demur ^ 

The  following  objections  to  a  reply  Ritchie  v.  Waller,  63  Conn.  155 ;  or 

canDOt  be  raised  for  the  first  time  on  that  a  demurrer  was  not  disposed  of 

appeal :  De  Leon  v.  Higuera,  15  Cal.  483. 

iMooulsteney  of   the  averments   of  7.  Moore  v.  Graves  (Iowa  1896),  65 

the  reply  with  those  of  the  petition.  N.  W.  Rep.  1008;  Turner  v.  Jenkins, 

Adams  County  v.  Hunter,   78  Iowa  79  III.   228;   Guest  v,    Byington,    14 

338.  Iowa  30;   Williams  v,  Butler,  35  111. 

loepe  and  EfllMt. — ^A  question  con-  544;  Fritz  v,  Barnes,  6  Neb.  435. 

ceming  the  scope  and  effect  of  a  rep-  8.  Turner  v.  Jenkins,  79  III.  228. 

lication.    Munroe   v.   Potter,  65  Vt.  ».  Voorheis  t;.  Eiting(Ky.  18%),  22 

234.  S.  W.  Rep.  81. 

Deptffem  from  Oomplalnt. — That  the  10.  State  v,  Crenshaw,  45  La.  Ann. 

replication   is  a  departure    from   the  496. 

complaint    Ankeny 't.  Clark,  148  U.  Ofejoctlon—How  Taken  Advantage  of. — 

S*  345  ^  Whitney  v.  National  Masonic  Omission  of  the  signature  of  the  dis- 

Ace.  Assoc,    52    Minn.   378;  Rocky  trict  attorney  to  an  indictment  should 

Ford  Canal,  etc.,  Co.   v.  Simpson,  5  be  taken  advantage  of  before  trial  by 

Colo.  App.  30.  demurrer  or  motion  to  quash.    State 

IHipllelty.— That  the  reply  is  double,  v.  Crenshaw,  45  La.  Ann.  496. 

Northwestern  Brewing  Co.  v.Manion,  11.  Yeizer  v,  Burke,  3  Smed.  &  M. 

47  IlL  App.  637.  (Miss.)     439;     Toledo     Agricultural 

lliaenOuaaorAotlonwaennitStated  Works  x;.  Work,  70  Ind.  253;  Payne 
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cannot  be  raised  for  the  first  time  on  appeal.  So  an  objection 
for  want  of  verification  of  a  petition  or  complaint,*  or  to  the 
sufficiency  of  the  verification  of  a  complaint,  or  petition,*  or 
information,*  or  affidavit  in  attachment,*  cannot  be  raised  for 
the  first  time  on  appeal.^  So  an  objection  for  want  of  verifi- 
cation of  a  plea*  or  an  answer,''  or  that  the  verification  of  an 
answer  is  defective,  cannot  be  first  raised  on  appeal.® 

An  objection  for  want  of  verification  or  for  improper  verifica^ 
tion  of  a  pleading  is  properly  taken  by  motion  to  strike  out*^ 
The  objection  cannot  be  reached  by  demurrer.*® 

11.  To  FUing. — An  objection  that  pleadings  were  not  properly 
filed  cannot  be  made  for  the  first  time  on  appeal,**  and  no  objec- 
ts. FloumoY,  39  Ark.  500;  Moses  v.  and  detainer.  Center  v,  Gibnej,  71 
Risdon,  46  Iowa  251.  111.  557,  are  too  late  when  taken  for  the 

1.  People  v.  Reis,  76  Cal.  269;  Or-  first  time  on  appeal.  So  an  objection 
ton  V,  Scofield,  61  Wis.  383;  Pudnej  that  the  court  acquired  no  jurisdiction 
V.  Burkhart,  62  Ind.  179;  Butler  v.  because  of  a  defect  in  the  jurat  to  the 
Church  of  The  Immaculate  Concep-  bill  cannot  be  raised  for  the  first  time 
tion,  14  Bush  (Ky.)  54a  Contra^  De  on  appeal.  Holcomb  v.  Holcomb,  100 
Armond  v,  De  Armond,  92  Tenn.  40.      Mich.  421. 

a.  State  V,  McCafferj,  16  Mont  33;  COalm  of  Meebanic's  Uen. — ^An  objec- 
CoUier  v.  Ervin,  3  Mont.  142 ;  Power  tion  that  the  verification  of  a  statement 
v.  Gum,  6  Mont.  5 ;  Davis  v,  McEna-  of  claim  of  mechanic's  lien  is  defective 
ney,  150  Mass.  451 ;  Kuhland  v.  Sedg-  cannot  be  first  raised  on  appeal.  Boyd 
wIcIl,  17  Cal.  123;  Moses  v.  Risdon,  46  t;.  Bassett  (Supreme  Ct.),40  N.  Y.  St. 
Iowa  251 ;  Garrett  v.  Polk  County,  78    Rep.  658. 

Iowa  108;  Hughes  v,  Feeter,  18  Iowa  6.  Saddler  v.  Glover,  i  B.  Mon. 
143 ;  Monroe  v.  Lawrence,  44  Kan.  607 ;     ( Kj.)  53. 

Taylor  v.  Parker,  17  Minn.  469;  Mein-  T.  Butler  v,  Butler,  162  Mass.  524; 
hard  v.  Strickland,  29  S.  Car.  491.  Tackaberrj  v,  Tackaberrj,  loi  Mich. 

VerUtoatton  on  Informatioii  and  Belief.    102. 
— Sufficiency  of  the  verification  of  a        8.  Schwarz  v.  Oppold,  7  Daly  (N. 
complaint  made  on  information  and     Y.)  121;  Katz  v.  Kuhn,  9Daly  (N.  Y.) 
belief  cannot  be  raised  for  the  first    166 ;  Arnold  v.  Slaughter,  36  W.  Va. 
time  on  appeal.     State  v.  McCaffery,    589. 

x6  Monti  33;  Monroe  v,  Lawrence,  44  9.  Warner  v,  Warner,  11  Kan.  121; 
Kan.  607.  Gilmore  v.   Hempstead,  4  How.  Pr. 

DafaotlTV  XndOTMment. — An  objection  (N.  Y.  Supreme  Ct.)  153;  Fritz  v. 
that  the  indorsement  on  the  complaint  Barnes,  6  Neb.  435 ;  Webb  v,  Clark,  2 
of  the  time  for  the  return  of  the  sum-  Sandf.  (N.  Y.)  647;  Indianapolis,  etc., 
mons  is  defective  cannot  be  made  for  R.  Co.  v.  Summers,  28  Ind.  521 ;  Vail 
the  first  time  on  appeal,  though  some  v.  Rinehart,  105  Ind.  6;  Payne  t. 
of  the  defendants  were  infants.  Haw-  Flournoy,  29  Ark.  500. 
kins  V,  McDougal,  126  Ind.  539.  10.  State  v.  Ruhlman,  izi  Ind.  17; 

Sworn  to  beforo  Wrong  OlBotr. — ^An  Toledo  Agricultural  Works  v.  Work, 
objection  on  this  ground  cannot  be  70  Ind.  253;  Warner  v.  Warner,  11 
raised  for  the  first  time  on  appeal.  Kan.  121 ;  Pudney  v.  Burkhart,  62  Ind. 
Davis  V,  McEnaney,  150  Mass.  451.  179;  Fritz  v.  Barnes,  6  Neb.  435. 

8.  Hawkins  v.  State,  126  Ind.  294;  11.  Winkleman  v,  Winkleman,  79 
Hodgkins  v.  State,  36  Neb.  z6o.  Iowa  319;  Harrison  v.  Lebanon  Water- 

4.  Roy  V,  Union  Mercantile  Co.,  3  works,  91  Ky.  255;  Clements  t^.  Moore, 
Wyoming  417.  6  Wall.  (U.  S.)  299. 

6.  DeftottToJnrattoPotltlonorBUl. —  Time  of  FUlng  Floa  In  ▲batomMit. — 
Objections  to  the  jurat  to  a  petition  Objections  raised  to  the  time  of  filing  a 
for  a  habeas  corpus,  Bean  v.  Math-  plea  in  abatement,  founded  on  rules  of 
ieu,  33  Tex.  591,  or  to  a  jurat  to  a  court,  must  be  made  in  that  court  and 
complaint  in  action  of  forcible  entry    cannot  be  entertained  in  the  Supreme 
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tions  other  than  those  made  in  the  court  below  will  be  noticed.^ 
12.  To  Amendmentfl — ^BUl,  Indiotmtiit,  ete. — No  objection  to  the 
allowance  or  refusal  of  an  amendment  of  a  bill,  indictment, 
declaration,  petition,  or  complaint,  can  be  raised  for  the  first  time 
on  appeal.^    The  grounds  of  objection  should  be  stated  at  the 

Conrt.     M'Cutchen  v.  M'Cutchen,  8  /<nva. — Bunjan  v,  Loftus,  90  Iowa 

Port.  (Ala.)  151.  123. 

Falliire  to  OlTa  VotlM  of  an  Apj^llca-  3/afi»tf.— Bailej  v.  Mjrick,  50  Me. 

ttoa  to  Flla  a  BlU  of  BotIow,  while  it  171. 

maj  be  demurrable,  is  not  available  Michigan. — ^McCoj  v.  Brennan,  61 

if  made  lor  the  first  time  on  appeal.  Mich.  3&. 

Hitchel  V.  Hardie,  84  Ala.  349.  Missouri, — Corrigan    v.  Brad/,  38 

TlBO  of  FHiBg  Anaww. — On  appeal  Mo.  App.  649;  Hubbard  v.  ^isen- 

from  the  dissolution  of  an  injunction  berry,  28  Mo.  App.  20 ;  Gatj  v.  Clark, 

upon  bill  and  answer,  it  cannot  be  oh-  28  Mo.  App.  332 ;  Goldstein  v.  Win- 

jected  that  the  answer  was  not  filed  kelman,  28  Mo.  App.  432 ;  Mulroj  v. 

within   the  time  limited  bj  rule    of  Knights  of  Honor,  28  Mo.  App.  463; 

court,  after  demurrer  overruled,  where  Rilej  v,  Stewart,  50  Mo.  App.  594; 

such  objection  was  not  taken  in  the  Hamlin  v,  Carruthers,  19  Mo.  App. 

court  below.  Yeizer  v.  Burke,  3  Smed.  567;    Wetzell    v.   Wagoner,    41    Mo. 

&M.  (Miss.)  439.  App.  509;  Robertson  v,  Springfield, 

Waat  Of  Votleo  of  Kotfton  to  Fllo  Suppla-  etc.,  R.  Co.,  21  Mo.  App.  633. 

BMitalAnawor,  setting  up  facts  material  New  Tork, — ^Dickerson  v,   Scheuer 

to  the  defense  which  have  occurred  (Super.  Ct.),   i    N.   Y.    Supp.    419; 

subsequent  to  the  fiUng  of  the  original  Thompson  v.  Hicks,  i  N.  Y.  App.  Div. 

answer,   will  not  operate  to  reverse  275. 

where  the  application  was  presented  Texas, — Osborne  v.  State,  23  Tex. 

in  open  court  in  the  presence  of  the  App.  443. 

plaintiff  or  his  attorney  of  record  and  ^Mc^jyjii*. -—Lander" v.  Hall,  69. Wis. 

no  objection  was  made  for  want  of  serv-  326. 

ice    of   notice.     Flagg  v.  Flagg,  39  United  States, — Clements  v,  Moore, 

Neb.  229.  6  Wall.  (U.  S.)  299. 

Uragidaxttj  in  Tiling  a  BnpVlonMntal  New  Oanao  of  Action. — ^The   allow- 

Oomplalnt  cannot  be  first  objected  to  ance  of  an  amendment  of  a  petition 

on  appeal.      Hawkins  v.   Heinzman,  cannot  be  reviewed  on  appeal  on  the 

126  Ind.  551.  ground  that  a  new  cause  of  action  was 

Mfto  of  Fmnf  Inflnmatlon. — So  it  can-  set  up,  where  no  objection  on  that 
not  be  first  objected  on  appeal  that  an  ground  was  made  at  the  trial.  Par- 
information  was  filed  on  Sundaj.  Stin-  sons  Water  Co.  ti.  Hill,  ^6  Kan.  145; 
son  V,  State,  5  Tex.  App.  31.  King  v,  Rea,  13  Colo.  09;  Busch  v, 

FQlng  of  GroBi-bUl  by  Psnon  Kot  a  Hagenrick,  10  Neb.  415. 
faxtiF. — ^An  objection  to  the  filing  of  a  To  Filing  of  Bnptflemontal  Oomidalnt. 
cross-billon  the  ground  that  the  person  —An  objection  to  the  filing  of  a  sup- 
filing  it  was  not  a  partj  to  the  original  plemental  complaint  cannot  be  made 
or  supplemental  bill,  cannot  be  raised  for  the  first  time  on  appeal.  Hawkins 
for  the  first  time  on  appeal.  Freeman  v,  Heinzman,  126  Ind.  551. 
V,  Karr,  34  111.  App.  646.  Objeotion  to  Kannor  of  Making  Amond- 

1.  King  V,  Hjatt,  51  Kan.  504,  where  mont. — Objection  that  an  amendment 

it  was  held  that  if  plaintiff  was  per-  of  a  declaration  was  improperly  made 

mitted  to  file  a  supplemental  petition  bj  interlineation  instead  of  by  drawing 

without  notice,  and  defendant  objected  and  filing  the  declaration  anew,  cannot 

on  other  grounds  than  want  of  notice,  be  taken  for  the  first  time  on  appeal. 

and  proceeded  with  the  trial,  he  could  Teutonia  L.  Ins.  Co.  v,  Mueller,  77 

not  afterwards  complain  of  want  of  111.  22. 

notice.  Alllda?lt  to  Show  Prcjndloo. — Where 

S.  Alabama, — ^Beattj  v.  Brown,  85  plaintiff  was  improperly  allowed   to 

Ala.  209;  Gandj  v»  State,  8z  Ala.  68.  amend  his  petition,  defendant  cannot 

CoAyoriiiVi.— Hunter  v.  Brjant,  98  take  advantage  of  the  error  on  appeal, 

C«L  347.  unless  he  showed  to  the  court  below  by 
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trial,  and  no  other  grounds  will  be  considered  on  appeal.^ 

Flea  «r  Aatww. — So  the  allowance  or  refusal  of  an  amendment  of 
a  plea  or  answer  cannot  be  objected  to  for  the  first  time  on 
appeal.* 

Izoeptioii  VMemxy. — To  preserve  an  objection  to  a  ruling,  allow- 
ing or  refusing  amendment  of  a  pleading,  a  distinct  ruling  must 
be  obtained  and  exception  saved.^ 

13.  To  Billing  on  Motion  to  Strike  Out. — Objections  to  a  ruling 
on  a  motion  to  strike  out  a  pleading  cannot  be  raised  for  the 
first  time  on  appeal.^  Objections  must  be  made  at  the  proper 
time,  and  exceptions  be  duly  taken  to  the  ruling  thereon.* 

affidavit  wherein  he  was  misled  or  prej-  ai ;  Dickerson  v.  Scheuer  (Super.  Ct.), 

udiced  bjr  the  amendment.    Wetzell  i  N.  Y.  Supp. 419;  Benjamins.  Viedi« 

V,  Wagoner,  41  Mo.  App.  509.  80  Iowa  149 ;  Pass  v,  McRea,  36  IkOas. 

Failure  to  Comiay  wttb  Temui  of  Al-  143 ;  McCarthy  v.  Neu,  91  lU.  127. 
lowanoa. — A  failure  to  comply  with  8.  Teutonia  L.  Ins.  Co.  v.  Maener, 
the  terms  imposed  by  the  court  upon  77  111.  22 ;  McFarland  v,  Clajpool,  ia8 
the  allowance  of  an  amendment  can-  111.  398 ;  Lamb  v,  Beaumont  Temper- 
not  be  objected  to  for  the  first  time  on  ance  Hall  Co.,  2  Tex.  Ciy.  App.  289; 
appeal.  Washington  County  Mut.  Gibson  v.  Beveridge,  90  Va.  6^ ;  Wal« 
Ins.  Co.  V.  Dawes,  6  Gray  (Mass.)  376 ;  lace  v,  Baisley,  22  Oregon  572  ;Spring- 
Cannon  v.  Leonard,  10  Allen  (Mass.)  field  v.  Ford,  40  Mo.  App.  586; 
247.  HoUiday  r/.  Mansker,  44  Mo.  App.  465 ; 

Wliat  iB  Coiutdered  a  Denial  of  Amend-  Mock  v.  Walker,  42  Ala.  668;  Jarman 

ment. — Where  an  amendment  to  a  com-  v,  McMahon,  37  Ala.  431 ;  Simmons  v, 

plaint  is  filed,  and  the  plaintiff  proceeds  Varnum,  36  Ala.  92 ;  Baker  v.  State,  90 

to  trial,  treating  the  averments  of  the  Ga.  153 ;  Alcorn  v,  Morgan,  77  Ind. 

amendment  as  denied  and  taking  evi-  184;  Witherby  v.  Thomas,  55  Cal.  9; 

dence  in  support  of  the  claim  demanded  Randall  v,  Greenhood,  3  Mont.  506. 

therein,  he  cannot  claim  for  the  first  The  exception  should  be  taken  at  the 

time  on  appeal  that  the  averments  of  time  and  either  then  reduced  to  writ- 

the  amendment  were  admitted.    Long  ing  or  leave  obtained  for  time  to  re- 

V,  Valleau,  87  Iowa  675.  duce  it  to  writing.    Alcorn  v,  Morgan, 

Want  of  Kotloa  of  Amendment. — ^An  77  Ind.  184;  Goodwin  v.  Smith,  72  Ind. 

objection  to  an  article  permitting  the  113. 

plaintiff  to  withdraw  one  of  the  items  4.  Mahoney  tr.  O'Leary,  34  Ala.  97. 

constituting  a  cause  of  action,  that  it  6.  Mahoney  t;.  O'Leary,  34  Ala.  97 ; 

was   made  without  notice,  cannot  be  Gorwyn  v.  Anable,  48  Mo.  App.  297; 

made    for   the  first  time  on  appeal.  Martin  v,  Jones,  72  Mo.  23;  McCor- 

N  Latimer  v.  Sullivan,  37  S.  Car.  120.  mick  Harvesting  Mach.  Co.  v,  Rus- 

When  Bequest  to  Amend  Unneoessaxy.  sell,  86  Iowa  556;  Rowe  v.  Lent  (Su- 

— Where  the  court  sustains  a  demur-  preme  Ct.),  42  N.  Y.  St  Rep.  483; 

rer  to  a  bill  and  dismisses  it  with  the  Kratz  v,  Dawson,  3  Wash.  Ter.  100. 

statement  that  no  amendment  can  be  DlnstratioiLB. — ^Exceptions  held  nec- 

made  so  as  to  give  it  equity,  a  request  essary  to  rulings  on  motions  to  strike 

to  amend  is  not  necessary  to  put  the  out  portions  of  the  petition.    Gorwyn 

court  in  error.    Georgia  Pac.  R.  Co.  v.  Anable,  48  Mo.  App.  297. 

V.  Wilks,  86  Ala.  478.  To  Ruling  Striking  Out  Portions  0/ 

1S9W  Toik — Ezoeptton   to   Bnle. — In  an  Answer. — McCormick  Harvesting 

New  York  the  general  term  of  the  Mach.  Co.  v,  Russell,  86  Iowa  556. 

Court  of  Common  Pleas  may  review  To  an  Order  Striking  Out  a  Plea  in 

the  allowance  of  an  amendment  of  the  Abatement  as  frivolous.     Mahoney  v. 

complaint,  though  no  formal  excep-  O'Leary,  34  Ala.  97. 

tion  was  taken.     Cumber  v.  Schoen-  Identification   of  Pleading. '-^The 

feld,  16  Daly  (N.  Y.)  454.  exception  to  an  order  strikine  out  a 

1.  Parsons  Water  Co.  v.  Hill,  46  Kan.  pleading  should  identify  the  pleading. 

X45 ;  Hunter  v,  Bryant,  98  Cal.  247.  Martin  v,  Jones,  72  Mo.  23. 

S.  Manners  v.  Eraser,  6  Colo.  App.  BnlM  Qaf«nilnf  Bxoaptloiia. — ^It  has 
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14.  For  Absence  of  Pleadings. — Where  parties  go  to  trial  before 

the  cause  is  at  issue  they  waive  all  questions  which  would  other- 
wise be  available  to  them  because  of  the  absence  of  the  neces- 
sary pleadings.^  If  no  action  is  had  or  asked  for  in  the  court 
below  because  of  an  absolute  lack  of  pleadings,^  or  for  want  of  a 
complaint,*  or  a  plea,*  or  answer,^  or  replication  or  reply,*  no 

been  held  that  a  single  exception  to  a  answer  to  the  original  complaint,  and 
ruling  on  a  motion  to  strike  out  cer-  the  cause  having  proceeded  to  trial,  it 
tain  portions  of  each  of  several  para-  was  held  that  the  defendant  had 
graphsof  a  complaint,  sufficientlyraises  waived  the  right  of  taking  advantage 
the  question  of  the  correctness  of  ml-  of  the  error  bj  there  being  no  com- 
ing as  to  each  portion,  although  some  plaint  left  on  record, 
were  properlj  stricken  out.  Atkinson  4.  Bancroft  v,  Stanton,  7  Ala.  351 ; 
V,  Wabash  R.  Co.,  143  Ind.  501.  Lucas  v.  Hitchcock,  3  Ala.  289;  Wade 

lio^ptloiiB  to  Bnla  —  California.  —  v,  Killough,  3  Stew.  &  P.  (Ala.)  431 ; 
Under  California  Code  of  Civil  Pro-  Castleberry  v,  Pearce,  2  Stew.  &  P. 
cedure,  %  647,  which  provides  that  an  (Ala.)  141;  Bethea  v.  McCall,  3  Ala. 
order  striking  out  a  pleading  will  be.  449;  Tennessee  Coal,  etc.,  Co.  tr. 
deemed  to  have  been  excepted  to,  no  Hayes,  97  Ala.  201 ;  Wilmerton  tr. 
exception  is  necessary  to  an  order  Sample,  42  111.  App.  254;  Desha  v. 
striking  out  a  demurrer.  Davis  v,  Robinson,  17  Ark.  229. 
Honey  Lake  Water  Co.,  98  Cal.  415.  6.  Western  Horse,  etc.,  Ins.  Co.  v. 
This  section  does  not,  however,  ap-  Timm,  23  Neb.  526 ;  Schuster  v.  Car- 
pi/ to  a  ruling  denying  a  motion  to  son,  28  Neb.  612 ;  Warsaw  v,  Dunlap, 
strike  out  a  pleading.  Such  a  ruling  X12  Ind.  576;  Felger  v»  Etsell,  75  Ind. 
must  be  excepted  to,  In  order  to  pre-  417 ;  Stingley  v.  Lafayette  Second  Nat. 
sent  it  for  consideration  on  appeal.  Bank,  42  Ind.  580;  McClurg  v.  Hurst, 
(yanceart  v.  Henry,  98  Cal.  281.  37  Mo.  144. 

1.  St.  Johns,  etc.,  R.  Co.  v,  Shalley,  Answer  to  OroM- complaint. — The  ob- 

33  Fla^  397 ;  St.  Johns,  etc.,  R.  Co.  v,  jection  that  there  is  no  answer  to  the 

Ransom,  33  Fla.  406;   Livingston  v,  cross-complaint  cannot  be   raised  for 

Andesson,  30  Fla.  117;  Citizens' Bank  the  iirst  time  on  appeal.    Casad  v, 

V.  Bolen,  I2ilnd.  304;Trentmant;.  El-  Holdridge,    50    Ind.    530;    Lewis   t;. 

dridge,  98  Ind.  525;  Warsaw  v.  Dun-  Bortsfield,  75  Ind.  390. 

lap,  112  Ind.  576;  Johnson  v,  Briscoe,  Ol|)eotlon  by  Defendant. — Whereafter 

?2  Ind.  367 ;  Knowlton  v.  Murdock,  17  the  amendment  of  the  complaint  de- 

od.  487;  Casad  v.  Holdridge,  50  Ind.  fendant  failed  to  amend  the  answer, 

530;  Waldez  v,  Archuleta,  3  >f.  Mex.  but  it  is  treated  as  an  answer  to  the 

19s;  Hallam  v.  Jacks,  11  Ohio  St.  692;  amended  complaint,  he  cannot  object 

Windham  v,  Clarke,  16  Ala.  659;  Fos-  on  appeal  that  he  had  not  answered 

ter  V.  Smith,  104  Ala.  248 ;  Greser  ?;.  the  amended   complaint.      Weber  v. 

People,  36  111.  App.  415 ;  St.  Louis,  Rothchild,  15  Oregon  385. 

etc.,  R.  Co.  V.  Brown,  34  111.  App.  552 ;  6.  Alabama, — Home    Protection    v, 

Fairbairn   v,   Haislet,  90  Iowa    143 ;  Caldwell,  85  Ala.  607. 

Kirsch  v.  Kirsch,  83  Cal.  633;  Bra-  Connecticut,— Cyxxtiv^  v,  Hazen,  56 

honey  v,  Denver,  etc.,  R.  Co.,  14  Colo.  Conn.  146. 

27;  Moore  v.  State,  51  Ark.  130;  Lall-  Florida, — ^Livingston    v.    L'Engle, 

man  r.  Hovey,  92  Hun  (N.  Y.)  419.  22  Fla.  427. 

«.  McLean  v,  Breece,  113  N.  Car.  Illinois, — St.  Louis,  etc.,  R.  Co.  v, 

390;  Hallam  v,  lacks,  11  Ohio  St.  692,  Brown,  3^  111.  App.  552;  Greser  v. 

where  on  appeal  from  a  justice  of  the  People,  36  111.  App.  415. 

peace  the  parties  went  to  trial  before  a  Indiana, — Breidert  v.  Krueger,  92 

jary  without  any  pleadings,  and  the  Ind.  142 ;  Carriger  v.  Sicks,  73  Ind.  76; 

Supreme  Court  refused  to  disturb  the  Waugh  v,  Waugh,  47  Ind.  580. 

▼erdict.  Maryland. — Sastleberg  v,  Wheeler, 

S.  Andre  v.  Frybarger,  70  Ind.  280,  68  Md.  266. 

in  which,  a  substituted  complaint  hav-  Mississippi, — Binns    v,   Stokes,  27 

ing  been  filed  and  withdrawn  upon  a  Miss.  239. 

demurrer  to  it,  and  a  reply  filed  to  the  Missouri, — Miller  v.  Harper,  i  Mo. 
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objection  on  those  grounds  can  be  made  on  appeal.^ 

15.  Defenses  Hot  Baised  by  Pleadings. — Defenses  which  should 
have  been  pleaded  below  cannot  be  raised  for  the  first  time  on 
appeal.^ 

App.  Rep.  770;  Thompson  v.  Wool-  Missouri,  —  LaFajette  Mut  Bldg. 

dridge,  102  Mo.  505.  Assoc,   v.  Kleinhoffer,  40  Mo.  App. 

Montana. — Russell  v,  Hoyt,  4  Mont.  388;  Yeoman  f.  Mueller,  33  Mo.  App. 

412;  Beck  v.  Beck,  6  Mont.  285.  343;   St  Loun  Domicile,  etc..  Loan 

New  Mexico, — Herlow  v,  Orman,  3  Assoc,  v.  Augustin,  2  Mo.  App.  123; 

N.  Mez.  291.  Lammers  v,  McGeehan,  43  Mo.  App. 

New    Tork, —  Jordan    v.    National  664. 

Shoe,  etc..  Bank,  74  N.  Y.  467.  New  Jersey, — ^De  Camp  v.  Miller, 

Pennsylvania. — ^Thompson  v.  Cross,  44  N.  J.  L.  617. 

16  S.  &  R.  (Pa.)  350.  New  Tork. — ^Eiseman  v,   Heine,  2 

South    Carolina. —  Flojd   v.   Floyd  N.  Y.  App.  Div.  319;  Varian  v.  John- 

(S.  Car.  1896),  24  S.  E.  Rep.  100.  ston,  108  N.  Y.  645;  Coffin  v,  (rrand 

Texas, — Heflin  v.  Burns,  70  Tex.  347.  Rapid  Hydraulic  Co.,  136N.  Y.  655; 

West  Virginia. — Bierne  v,  Ray,  37  Douglass  v,  Ferris,  138  N.  Y.  192. 

W.  Va.  571.  Texas, —  Emmons    v,   Oldham,    12 

United  States. — Clements  v.  Moore,  Tex.     18;      McCormick     Harvesting 

6  Wall.   (U.  S.)  299;  Argentine  Min.  Mach.  Co.  v.  Slover  (Tex.  App.  1891), 

Co.  V.  Terrible  Min.  Co.,   122   U.   S.  16  S.  W.  Rep.  105. 

478;  Keator  Lumber  Co.  v,  Thomp-  Wisconsin. — Neis  v,   Franzen,   18 

son,  144  U.  S.  434.  Wis.  537 ;  Palmer  v.  Yager,  20  Wis,  91. 

1.  SeiOy  to  GoimterolaJxn. — If  a  coun-  United  States.  —  Dahl  v,  Montana 

terclaim  is  made  in  the  answer  and  Copper  Co.,  132  U.  S.  264;  Pullman's 

not  replied  to,  but  the  trial  proceeds  as  Palace    Car  Co.   v.   Central  Transp. 

if  all  matters  pleaded  were  at  issue,  Co.,  139  U.  S.  62. 

the  point  that  the  counterclaim  was  Statute  of  Limltatloiu. — Where  the 

admitted  cannot  be  raised  for  the  first  statute  of  limitations  was  not  insisted 

time   on  appeal.     Jordan  v.  National  upon  by  the  pleadings  nor  objections 

Shoe,  etc..  Bank,  74  N.  Y.  467.  to  evidence,  defense  cannot  be  raised 

FallvrotoRoplytoOneParagraidiof  An-  for  the  first  time  on  appeal.     Sands  v, 

wwn. — If  the  truth  of  one  paragraph  Hammell,    108    Ala.    624;    Lower  v, 

of  an  answer  constituting  a  defense  is  Lower,  46  Iowa  525. 

admitted  by  failure  to  reply  thereto,  Statute  of  Frauds. — Where  the  statute 

plaintiff  cannot  complain  of  an  error  of  frauds  is  not  pleaded,  and  no  at- 

in  sustaining  a  demurrer  to  his  reply  tempt  is  made  below  to  rely  on  it,  the 

to    other    paragraphs.      Breidert    v.  appellate   court  will  not  reverse   be- 

Krueger,  92  Ind.  142.  cause  of  it.     Johnson  v.  Latimer,  71 

▲bMnoe  of  Beplicatlon  to  New  Anawer  Ga.  470;  Milledgeville  Steam  Laundry 

cannot  be  made  a  ground  of  objection  Co.  v.  Gobert,  89  Ga.  473 ;  Penninger 

for  the  first  time  on  appeal.     Argen-  v,  Reilley,  44M0.  App.  255. 

tine  Min.  Co.  v.  Terrible  Min.  Co.,  Govertore  cannot  be  insisted  upon  as 

122  U.  S.  478.  a  defense  upon  appeal  where  it  was  not 

3.  California. — Preston  v,   Knapp,  set  ,up  in  the  answer  nor  raised  at  the 

85  Cal.  559.  trial,  the  defendant  having  been  a./itMe 

Florida, — Logan  v.  Slade,  28  Fla.  sole  when  the  suit  was  brought.    Cas- 

699.  tree  v.  Gavelle,  4  E.  D.  Smith  (N.  Y.) 

Indiana. — Huntington  v.  Kenower,  425. 

12  Ind.  App.  456;  Ragan  v.  Haynes,  IncompatenoF  of  Oorpofatlon  to   Do 

10  Ind.  34^;  Falley  v.  Gribling,  128  Businmui.-^-The  question  of  the  incom- 

Ind.  no.  petency  of  a  plaintiff  corporation  to 

Iowa,  — Thomson  v.  Lee  County,  22  do  business  in  a  certain  state,  for  want 

Iowa  206;  Piercer;.  Early, 79 Iowa  199;  of  a  compliance  with  the  territorial 

Barlow  v.  Brock,  25  Iowa  308.  law,  cannot  be  considered  on  appeal 

Louisiana. — Airey  v,  Okolona  Sav.  unless  set  up  in  the  pleading^  in  the 
Inst.,  33  La.  Ann.    1346;   Hurley  v,  court  below.    Dahl  v.  Montana  Cop- 
Southern   Express  Co.,  45  La.  Ann.  per  Co.,  132  U.  S.  264. 
889.  WitHdrawal  of  Defouo.^Withdrawal 
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IS.  Waiver  of  Objections  and  Exceptions. — Where  a  demurrer  to 
a  complaint  is  sustained  and  plaintiff  amends,  any  objection  to 
the  ruling  is  waived.*  So  any  objections  to  the  overruling  of  a 
demurrer  to  an  answer  are  waived  by  going  to  trial.*  On  the 
other  hand,  if  the  demurrer  to  a  declaration  or  complaint  is  sus- 
tained, defendant  waives  any  objections  and  exceptions  taken  to 
the  ruling  by  pleading  over,'^  unless  it  is  expressly  provided 
otherwise  by  statute.*  So,  by  pleading  over,  any  objections  and 
exceptions  taken  to  a  ruling  on  a  motion  attacking  the  adverse 
party's  pleadings  are  waived.^ 

YIIL  EviDEirGE — 1.  To  Admission  of  Evidence — a.  In  General 
— (i)  Necessity  for  Objections, — It  is  well  settled  that  objections 

ofa  defense  cannot  be  reviewed  on  ap-  waives  an  antecedent  demurrer,   but 

peal  if  no  objection  is  taken  thereto,  this  rule  does  not  apply  to  a  plaintiff 

Southern  Pac.  R.  Co.  v,  Dufour,  95  unless  he  joins  issue  on  the  plea.     Ed- 

Cal.  615.  brooke  v.  Cooper,  79  111.  583. 

1.  Hooker  v.  Brandon,  75  Wis.  8;  Waiver  of  Objeotlon  toR^ly. — When 

Gale  V.  Tuolumne  Water  Co.,  14  Cal.  the  transcript  shows  that,  subsequently 

a6;  Perkins  v.   Davis,   2  Mont  474;  to  the  denial  of  a  motion  to  strike  out 

Brown  v.  McMahon,  80  Iowa  191.  plaintiff's  reply,  a  new  complaint  was 

S.  Seippel  v.  Blake,  80  Iowa  142.  filed,    and  a    new  chain  of  pleading 

8.  Meyer  v.  Binkleman,  5  Colo.  262 ;  made  up  to  the  reply,  to  which  no  ob- 

Stanbury  v.  Kerr,  6  Colo.  28 ;  Freas  jection  was  saved,  and  upon  which  the 

V.  Engelbrecht,  3  Colo.  377 ;  Webb  v.  judgment  appealed  from  was  founded, 

Smith,  6  Colo.  366 ;  Foltz  v.  Hardin,  the  appellant  cannot  insist  that  the  re- 

38  111.  App.  549;  Lincoln  v.  Cook,  3  fusal  to  strike  out  the  reply  was  error. 

111.  61;   Nye  v.  Wright,   3   111.   222;  Kratz  v.  Dawson,  3  Wash.  Ter.  loo. 

Grier  v.  Gibson,  36  111.  521 ;   Hull  v,  4.  Stephens  v.  Bradley,  24  Fla.  201. 

Johnston,  90  111.  604;  Ash  ton  t'.  Detroit  5.  Ida  County  v.   Woods,  79  Iowa 

City  R.  Co.,  78  Mich.  587;  West  v,  148;  Kline  v.  Kansas  City,  etc.,  R.  Co., 

McMullen,   112  Mo.    409;    Pickering  50  Iowa  656;  Coakley  v.  McCarty,  34 

V.  Mississippi  Valley  Nat.  Tel.  Co.,  Iowa  105;  Scovill  v.  Glasner,  79  Mo. 

47  Mo.  457;  Hershfield  v.  Aiken,   3  449;  Lawless  t;.  Lawless,  39  Mo.  App. 

Mont.  442;    Francisco  v.   Benepe,   6  539;  Wilsont;.  Scott,  50M0.  App.  329; 

Mont.  246;  Perkins  v.  Davis,  2  Mont.  Gale  v,  Foss,  47  Mo.  276;  Collier  v, 

474;    Pottinger   v.  Garrison,   3  Neb.  Ervin,  3  Mont.  142 ;  Kratz  v.  Dawson, 

231 ;  Reckewey  v.  Waltemath,  28  Neb.  3  Wash.  Ter.  100. 

493.  niustratlon. — Error  in  overruling  a 

£zeei»tlon8   to    Bnle  —  In    Criminal  motion  for  a  more  specific  statement  is 

Cases, — It  has  been  held   that  in    a  waived  by  a  pleading  over.    Ida  County 

criminal  case  a  defendant  does  not,  by  v.  Woods,  79  Iowa  148.     So  an  answer 

pleading  over,  waive  his  rleht  to  insist  is  a  waiver  of  a  motion  to  strike  out  a 

on  exception  to  a  ruling  that  his  plea  complaint  or  amendment  thereto  for 

in  abatement    is    bad    for    duplicity,  want  of  proper  verification,  and  also  of 

State  V.  Pike,  65  Me.  11 1.  any  advantage  that  might  be  taken  by 

Demurrer  to  Plea  in  Abatement. — It  demurrer.     Collier  v,  Ervin,  3  Mont, 

is  error,  on  overruling  a  demurrer  to  a  142.                              , 

plea  in  abatement  to  the  jurisdiction  Demurrer  to  Evidence. — If  defendant 

of  the  court,  to  permit  plaintiff  to  reply  demurs  to  the  evidence,  and  the  de- 

to  the   plea,   and   such    error  is  not  murrer  is  overruled,  he  waives  all  ob> 

waived  by  a  plea  in  bar  to  the  action,  jections    to    the    ruling    by    offering 

On  overruling  a  demurrer  to  the  plea  evidence  in  his  own  behalf.    McPher- 

the  conrt  should  quash  the  writ  and  son  v.  St.  Louis,  etc.,  R.  Co.,  97  Mo. 

abate  the  suit.     Spaulding  v.  Lowe,  58  253;  Bowen  v.  Chicago,  etc.,  R.  Co., 

III.  96.  95   Mo.   268;  Taylor  v.  Penquite,  35 

Antecedent  Demurrer, — A  defend-  Mo.  App.  389.     See  also  vol.  6,  p.  438, 

ant,  by  filing  a  plea  to  a  declaration,  article  Dsmurrbrs  to  Eyidsncb. 
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to  evidence  raised  for  the  first  time  on  appeal  will  not  be  con- 
sidered, no  matter  whether  the  case  be  civil  or  criminal.^ 

1.  Ol>niCa8e0 — Alabama, — Masterson  137 ;  Shedd  v.  Dalzell,  30  111.  App.  356; 
V,  PuUen,  63  Ala.  145;  Binford  v.  De-  Smith  v.  Forth,  24  III.  App.  198;  Flora 
ment,  73  Ala.  491 ;  Rice  v,  Tobias,  89  v.  Lee,  5  III.  App.  629;  Hansen  v,  Mil- 
Ala.  214;  Thompson  v.  Lee,  31  Ala.  ler,  145  111.  538;  Mueller  tr.  Kuhn,  59 
393 ;  Planters',  etc.,  Bank  v,  Lauchei-  111.  App.  353 ;  Wickenkamp  v.  Wick- 
mer,  103  Ala.  454;  Mathews  v.  Forniss,  enkamp,  77  111.  93 ;  Sheldon  v.  Burrj, 
91  Ala.  157;  Thomason  v.  Odum,  31  39  111.  App.  154;  Consolidated  Coal 
Ala.  168;  East  Tennessee,  etc.,  R.  Co.  Co.  v.  Peers,  150  111.  344;  Smith  v, 
V,  Turvaville,  97  Ala.  133.  Henrjr,  46  111.  App.  43;  Dwelling  House 

Arkansas. — Peel    v,    Ringgold,    6  Ins.  Co.  v.  Butterly,  133  111.  534,    19 

Ark.  546;  Field  v.  Simco,  7  Ark.  269;  Ins.  L.  J.  859;  Stumer  v.  Pitchman, 

Wakefield  v.  Smart,  8  Ark.  488 ;  Pel-  33   111.    App.   399;  Taylor  v,  Tajlor, 

ham  V.  Floyd,  9  Ark.  530;  James  v,  53  111.    App.   537;  St.  Louis,  etc.,  R. 

Biscoe,  10  Ark.  184;  Scott  v.  Jester,  Co.  v.  Will,  53    111.   App.   649;    St. 

13  Ark.  443;    Ashley  v,  Gunton,    15  Louis,  etc.,  R.  Co.  v,  Waggoner,  53 

Ark.   415 ;   Worthington  v.  Curd,  15  111.  App.  651 ;  Tate  v.  Watts,  43  111. 

Ark.  491;  Frauenthal  v.  Bridgeman,  App.  X03;  Du  Page  County  z;.  Highway 

50  Ark.  348;  Fayetteville,  etc.,  R.  Co.  Com'rs,  143  111.  &>7;  Chicago,  etc.,  R. 

V,  Combs,  51  Ark.  334.  Co.  v,  Lewis,  145  111.  67 ;  Chicago,  etc., 

California. — In  re  Doyle,  73  Cal.  R.  Co.  v.  Greiney,  137  111.  628;  Phy 
564;  Covillaud  V.  Tanner,  7  Cal.  38;  v.  Clark,  35  111.  377;  Braumiller  v. 
Potter  V.  Carney,  8  Cal.  574;  Bliss  v.  Erwin,  55  111.  App.  675 ;  Endsley  v. 
Ellsworth,  36  Cal.  310;  Russell  v.  Johns,  120  III.  469;  Wilkinsons.  Ward, 
Dennison,  45  Cal.  337;  Scott  V.  Sierra  43  111.  App.  541;  Chicago  v.  Ed- 
Lumber  Co.,  67  Cal.  71;  Rankin  v.  son,  43  III.  App.  417;  Blain  v,  Man- 
Sisters  of  Mercy,  83  Cal.  88;  McKay  ning,  36  III.  App.  214;  Winona  First 
V.  Riley,  65  Cal.  623;  Mott  v.  Smith,  Nat.  Bank  v.  Pierce,  99  III.  373;  Chi- 
16  Cal.  533;  Alameda  Macadamizing  cago  Hansom  Cab  Co.  v.  Havelick, 
Co.  V.  Williams,  70  Cal.  C34;  Austin  131  111.  179;  Sargent  v.  Evanston,  154 
V,  Andrews,  71  Cal.  98;  Watrous  v.  III.  368;  Montgomery  v.  Black,  124 
Cunningham,  71  Cal.  30;  Pearson  v.  111.  57. 

Snodgrass,  5  Cal.  478;  Posten  v,  Ras-  Indiana, — State  Nat.  Bank  v.  Ben- 

sette,  5  Cal.  467;  Carpenter  t;.  Ewing,  nett,  8  Ind.    App.    679;    Stanley    v. 

76  Cal.  487;   Hughes  v.  Wheeler,  76  Holliday,  130  Ind.  464;  Kaigert;.  Bran- 

Cal.  330;  Laughlin  v.  Thompson,  76  denburg,  4  Ind.  App.  497;  Damall  v. 

Cal.  287.  Hazlett,  11  Ind.  494;  Wiggins  v.  Kei- 

Colorado.  —  Colorado  Midland   R.  zer,  6  Ind.  252;  Jeffersonville  R.  Co. 

Co.  V.  Brown,  15  Colo.  193;  Rabjohns  v.   Butler,  9  Ind.  205;   Carpenter  v, 

V.  Sorenson,  5  Colo.  App.  425;  Keith  Dickerson,  14  Ind.  462;  Swails  v.  Cot- 

V.  Wells,  14  Colo.  321 ;   Brahoney  v.  erdill,  3i  Ind.  271 ;  Crisman  v.  Smith, 

Denver,  etc.,  R.  Co.,  14  Colo.  27.  22  Ind.  13;  Blasingame  v.  Blasingame, 

Connecticut. — Bennett   v.    Gibbons,  24  Ind.  86;  Gross   v.  Haisley,  2  Ind. 

55   Conn.  450;  Leonard  v.  Charter  Oak  App.  23 ;  Knisely  v.  Hire,  2  Ind.  App. 

L.  Ins.  Co.,  65  Conn.  529.  86;  Hunt  v.   Jones,  i   Ind.  App.  545; 

Florida. — ^Jacksonville,  etc.,  R.  Co.  Standard  Oil  Co.  v.  Bowker,  141  Ind. 

V.  Peninsular  Land,  etc.,  Co.,  37Fla.  i,  12 ;  Noel  xk  Hagerhorst,  80  Ind.  430; 

157;  McSwain  v.  Howell,  29  Fla.  248.  Sexson  v.  Hoover,  i    Ind.   App.  65; 

Georgia.  —  Phillips   v.   Dewald,   79  Reid  v.  Hawkins,  46  Ind.  222;  Rotac 

Ga.  732;  Walkef  v.  Hughes,  90  Ga.  v.  Stoeber,  81    Ind.    145;    Riehl    v, 

52;  Hammond  v.   Hightower,  82  Ga.  Evansville  Foundry   Assoc.,  104  Ind. 

290;  Findley  v.  Johnson,  84  Ga.  69;  70;  Cox  v.  Stout,  85  Ind.  422;  Brooks 

Arline  v.  Miller,  22  Ga.  330;  Trice  v.  v.  Allen,  62  Ind.  401;  McKinney  w. 

Rose,  80  Ga.  408 ;  Central  R.,  etc.,  Co.  Springer,  6  Ind.  453 ;  Howlett  v.  Scott, 

V.  Kitchens,  83  Ga.  83;  Orr  v.  Gara-  100  Ind.  485;  Lockwood  v.  Rose,  135 

bold,  85  Ga.  373.  Ind.  588;  Swan  v.  Clark,  80  Ind.  57; 

Idaho. — Darby  V.  Heagerty,  3  Idaho  Norris   v.    Norris,  3  Ind.   App.   500; 

360;  Heilner  v.  Brown,  3  Idaho  343.  Vannatta  v.  Duffy,  4  Ind.  App.  168; 

Illinois. — Conway  v.  Case,  33  III.  Bruker  v.  Kelsey,  73  Ind.  51 ;  Poole  v. 
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Umitatioii  of  Bxae. — ^This  rule  is  far  reaching  and  embraces  almost 
every  conceivable  objection  that  may  be  taken  to  evidence;  but 

McGflhan,    124    Ind.    583;   Westfield  160;  Dufolt  v.  Gorman,  i  Minn.  301; 

Bank  v.  Inman,  8  Ind.  App.  239.  McCormick  v.  Fitch,  14  Minn.  352 ; 

Iowa, — ^Johnson  v,  Miiler,  69  Iowa  Baldwin  v.  Blanchard,  15  Minn.  489; 
563;  Quackenbush  v.  Chicago,  etc.,  Harrington  v.  St.  Paul,  etc.,  R.  Co., 
R.  Co.,  73  Iowa  458;  Bothwell  V.  Far-  17  Minn.  215 ;  Knauft  v,  St  Paul,  etc^ 
well,  74  Iowa  324;  Grafton  v.  Moor-  R.  Co.,  22  Minn.  173;  Wilkin  t;.  St. 
man,  88  Iowa  736;  Wilson  Sewing  Paul,  etc.,  R.  Co.,  22  Minn.  177;  Waj- 
Mach.  Co.  t;.  Bull,  52  Iowa  554 ;  Golds-  zata  v.  Great  Northern  R.  Co.,  50 
borough  V.  Pidduck,  87  Iowa  599;  Minn.  438;  Osborne  v,  Williams,  37 
Conners  v,  Burlington,  etc.,  R.  Co.,  87  Minn.  507 ;  Redmond  v,  St.  Paul,  etc., 
Iowa  147;  Hale  v.  Van  Saun,  18  Iowa  R.  Co.,  39  Minn.  248 
19;  Thompson  v.  Blanchard,  2  Iowa  Mississippi,  —  Coulter  v,  Robert- 
44;  Boardman  v,  Beckwith,  18  Iowa  son,  14  Smed.  &  M.  (Miss.)  18;  Chew 
292;  Crossen  v.  White,  19  Iowa  109;  v.  Read,  11  Smed.  &  M.  (Miss.)  182; 
Rowan  t^.  Lamb,  4  Greene  (Iowa)  468 ;  Parr  v.  Gibbons,  27  Miss.  375;  Hen- 
Rockwell  V.  Kimball,  11  Iowa  524;  derson  v,  Cargill,  31  Miss.  367. 
Zabel  V.  Njenhuis,  83  Iowa  756;  Lee  Missouri, — Saxton  v.  Allen,  49  Mo. 
V.  Percival,  85  Iowa  639;  Moody  v,  417;  Foster  v.  Missouri  Pac.  R.  Co^ 
Dryden,  72  Iowa  461 ;  Payne  v,  Dicus,  115  Mo.  165 ;  Keystone  Implement  Co. 
88  Iowa  423 ;  Gallagher  v.  Bell,  82  v,  Leonard,  40  Mo.  App.  477 ;  Watson 
Iowa  722;  In  re  Wonn's  Estate,  80  v.  Race,  46  Mo.  App.  546;  Fairgrieve 
Iowa  750;  Kuhn  v.  Gustafson,  73  Iowa  v,  Moberly,  29  Mo.  App.  141 ;  Hasel- 
633.  tine    V.    Ausherman,    29    Mo.     App. 

Kansas, — Grandstaff  v.    Brown,  23  451 ;   Becker  v.  Washington,  94  Ma 

Kan.  176;   Atchison,  etc.,   R.  Co.  v.  375;  Orimm  r.  Gamache,  25  Mo.  41; 

Stanford,  12  Kan.  354.  Thornton  v.   Missouri   Pac.   R.   Co., 

Kentucky,  —  Hampton     v,    Bailey  40  Mo.  App.  265 ;  Lyon  v.  La  Master, 

(Ky.  1887),  5  S.  W.  Rep.  383;  Trabue  103  Mo.  612;    Thornton  v,   Missouri 

V.  Ingles,  6  B.  Mon.   (Ky.)  82;  Ed-  Pac.  R.  Co.,  40  Mo.  App.  265;  Huhn 

wards  v.  Morris,  2  A.  K. Marsh.  (Ky.)  v.  Missouri  Pac.  R.  Co.,  92  Mo.  440; 

65;  Cahill  V,  Bigger,  8  B.  Mon.  (Ky.)  Kingman  v.  Shawley,  i  Mo.  App.  Rep. 

211;  Singleton  v.  School  Dist.  No.  34,  281 ;  Eggert  v.  Charles  H.  Heer  Dry- 

10  Ky.  L.  Rep.  851 ;  Hackwith  f.  Dam-  Goods  Co.,  102  Mo.  512;  Shipley  v, 

ron,  1  T.  B.  Mon.  (Ky.)  235.  Bunn,  125  Mo.  445;  Dunkman  v.  Wa- 

Louisiana, — Nusbaum  v,  Marks,  20  bash,  etc.,  R.  Co.,  95  Mo.  232 ;  Liggett 

La.  Ann.  379;  Miller  v,  Breedlove,  i  v,   Morgan,  98  Mo.   39;    Parsons  v. 

La.  323;  Lavergne  v.  Elkins,  17  La.  Missouri  Pac.  R  Co.,  94  Mo.  286;  Orr 

222;  Weems  v.  Ventress,  14  La.  Ann.  v.  Wilmarth,  95  Mo.  212. 

267;  New   Orleans   v.    Congregation  Montana, — ^Brand    v,    Servoss,     11 

Dispersed  of  Judah,  15  La.  Ann.  389;  Mont.  86. 

Hale  V.  New  Orleans,  13  La.  Ann.  499;  Nebraska. — Omaha  Belt  R.  Co.  v, 

Heiss  V,  Corcoran,  15  La.  Ann.  694.  McDermott,  25  Neb.  714;  Republican 

Maryland,  —  Atwell  v.   Grant,    11  Valley  R.  Co.  v,  Hayes,  13  Neb.  489; 

Md.  loi ;  Farmers*  Bank  v,  Duvall,  7  Chicago,   etc.,   R    (Jo.  v,  Wiebe,   25 

Gill  &  J.  (Md.)  79;  Long  v.  Long,  9  Neb.  542;  Stanton  County  v.  Canfleld, 

^^'  348;  Young  V,  Omohundro,  69  10  Neb.  389;  Western  Unioil  Tel.  Co. 

Md.  424.  V.  Lowrey,  32  Neb.  732;  Johnson  v. 

Massackusetis. — New  Hampshire  F.  Swayze,  35  Neb.  117;  Rupert  v,  Pen- 

Ina.  Co.  r.  Healey,  151  Mass.  537;  An-  ner,   35   Neb.  587;  Chicago,  etc.,  R. 

thony  V.  Travis,  148  Mass.  53.  Co.  v,  Wiebe,  25  Neb.  542 ;  Missouri 

Mickigan, — Stevenson  v,  Woltman,  Pac.  R.  Co.  v,  Vandeventer,  26  Neb. 

81  Mich.  200;   Kuhn  v,   Freund,   87  222;  Richardson    v.    Stone,   28   Neb. 

Mich.  545;  Wright  v.  Weimeister,  87  137 ;  Flannagan  v.  Heath,  31  Neb.  776. 

Mich.  594;  Locke  v,  Farley,  41  Mich.  Nevada, — Langworthy  v,  Coleman, 

405 ;  Boxheimer  v,  Gunn,  24  Mich.  372 ;  18  Nev.  441 . 

Whitworth  v,  Pelton,  81  Mich.  98.  New  Hampskire, — Johnson  t;.  Allen, 

Minnesota, — Almich  v,  Downey,  45  48  N.  H.  235. 

Minn.  460;  Dixon  v.  Merritt,  6  Minn.  New  Jersey. — Den  v,  Geiger,  9  N. 

218  Volume  VIU. 


iTidaM.         EXCEPTIONS  AND  OBJECTIONS.   To 

if  objections  to  evidence,  though  not  made  in  the  court  below, 
could  not  under  any  circumstances  have  been  obviated  there, 


I 


.  L.  225 ;  Den  v,  Downam,  13  N.  }.        Okto. — Inglebright  v.  Hammond,  19 

.  135;  Coil  V.  Wallace,  24  N.  J.  L.  Ohio  337;    White  v.    Richmond,   16 

291 ;  Boylan  v.  Meeker,  28  N. }.  L.  274.  Ohio  5 ;  Mt.  Adams,  etc..  Inclined  R. 

JV'ew  Mexico,  —  Sierra     County    v,  Co.  v.  Doherty,  8  Ohio  Cir.  Ct.  Rep. 

Dona  Ana  County  (N.  Mex.  1889),  21  349;  Gage  v,  Payne,  Wright  (Ohio) 

Pac.  Rep.  83.  678. 

JVew   Tork, — Arnold   v.    Parmelee,         Oklahoma. — ^Dunham  v.   Hoiloway, 

97  N.  Y.  652;  McElwee  Mfg.  Co.  v,  3  Okla.  244^ 

Trowbridge,    62   Hun   (N.    Y.)   471 ;        South    Carolina, — Archer  v.  Long, 

Harrison  v.  Harrison,  75  Hun  (N.  Y.)  38  S.  Car.  272;  Wingo  v.  Caldwell,  35 

191 ;  New  York  v.  National  Broadway  S.  Car.  609,  14  S.  E.  Rep.  827;  Sherard 

Bank  (Supreme  Ct.),  10  N.  Y.  Supp.  v.  Richmond,  etc.,  R.  Co.,  35  S.  Car. 

555;  Davis  Sewing  Mach.  Co.  v.  Best,  467. 

50  Hun  (N.   Y.)  76;  Hard  v.  Ashley,        South  Dakota. — Warder  v.  Ingli,  i 

117  N.  Y.  606;  Von  Kamen  v.  Roes,  S.  Dak.  155. 

65  Hun  (N.  Y.)  625,  48  N.  Y.  St.  Rep.         Tennessee. — Gunn  v.  Mason,  2  Sneed 

920;  Staubsandt  v.  Lennon,  3  Misc.  (Tenn.)  637 ;  Richmond  v.  Richmond, 

Rep.   (N.   Y.  C.  PI.)   90;    Grunberg  10  Y erg.  (Ten n.)  343;  Pickett  v.  Boyd, 

V.  Grant,  3  Misc.  Rep.  (N.  Y.  C.  PI.)  11  Lea  (Tenn.)  49SB;  Ingram  v.  Smith, 

230;    Palmer  v.   Great  Western   Ins.  i    Head  (Tenn.)   411;  Knoxville   Iron 

Co.,  116  N.  Y.  599;  Dunsbach  v.  Hoi-  Co.  v.  Dobson,  15  Lea  (Tenn.)  409. 
lister,  49  Hun  (N.   Y.)  352;  Case  v.        Texas, — Watson  v.  Blymer  Mfg.  Co., 

Perew,  46  Hun  (N.  Y.)  60;  Sheldon  66  Tex.  558;  Cannon  v.  Cannon,  66 

V,  Wood,  2  Bosw.  (N.  Y.)  267;  Fenn  Tex.  682;  McFaddin  v.  Prater  (Tex. 

V.  Timpson,  4  E.   D.  Smith  (N.  Y.)  1887),  3  S.  W.   Rep.  306;  Russell  ». 

276;  Frost  V,  Hanford,  i  E.  D.  Sinith  Nail,  2  Tex.  Civ.  App.  60;  Texas,  etc., 

(N.  Y.)  540;  Richards  v.  Sandford,  2  R.  Co.  v,  Barron,  4  Tex.  Civ.  App. 

E.  D.  Smith  (N.  Y.)  349;  Fairbanks  546;  Galveston,  etc.,  R.  Co.  v,  Her- 

V,  Corlies,  3  E.  D.  Smith  (N.  Y.)  582;  ring  (Tex.  Civ.  App.  1894),  24  S.  W. 

Nesbit  V.  Bendheim   (C.  PI.),  15  N.  Rep.  939;  Galveston,  etc.,  R.  Co.   v, 

Y.   Supp.   300;    Elwell   V,   Fabre  (C.  McMonigal  (Tex.  Civ.  App.  1893),  25 

PI.),  13  N.   Y.  Supp.   829;   Soule  v,  S.  W.  Rep.  341;  Bohanan  v.  Hans,  26 

Veyrac,   13  Misc.  Rep.  (N.  Y.  C.  PI.)  Tex.  445;  Ballewt;.  Casey  (Tex.  1888), 

167;  Steinhart  v.  Gross  (Supreme Ct.),  9  S.  W,  Rep.  189;  Texas,  etc.,  R.  Co. 

18  N.  Y.  Supp.  489;  Hickenbottom  v,  v.  Berry,  67  Tex.  238;  Still  v,  Focke, 

Delaware,  etc.,  R.  (io.,  122  N.  Y.  91;  66  Tex.  715;  Wright  v.  McCampbell, 

Cassidy  v.  Fontham  (C.  PI.),   14  N.  75  Tex.  644;  Shornick  v,  Bennett,  77 

Y.  Supp.  151;  Mackey  v.  Locke  (Su-  Tex.  244;  Greenville  First  Nat.  Bank 

preme  Ct.),  8  N.   Y.  Supp.  210;  Mc-  v,  Pennington,  75  Tex.  272;  Galves- 

Ardle  v.  Smith,  i  Misc.  Rep.  (N.  Y.  ton,  etc.,  R.  Co.  v,  Duelm  (Tex.  Civ. 

City  Ct.)  3;  Jefferson  v.  New  York  App.  1893),  23  S.  W.  Rep.  596;  Stram- 

El.  R.  Co.,  132  N.  Y.  483;  Crippen  v,  ler  v.  Coe,  15  Tex.  211 ;  Hamilton  v, 

Morss,  49  N.  Y.  63;  Gibbons  v.  PhcE-  Rice,  15  Tex.  382;  Leach  v.  Millard, 

nix  (Supreme  Ct.),  15  N.   Y.  Supp.  9  Tex.  551 ;    Davenport  v.  Lackie,  8 

410;  Abbey  v.  Ferris  (Supreme  Ct.),  Tex.  351;  Rector  v.  Hudson,  20  Tex. 

9  N.  Y.  Sijpp.  597;  Cudd  V,  Jones,  63  234;  Johnson  v,  Lyford,  9  Tex.  Civ. 

Hun  (N.  Y.)  142;  Bullock  v.  Oppman  App.  85;  Western  Union  Tel.  Co.  v, 

(Supreme  Ct.),  i  N.  Y.  Supp.  203.  Ward  (Tex.  App.  1892),  19  S.  W.  Rep. 

North  Carolina. — Harmon  t;.  Hunt,  898;    Beeks  v.  Odom,  70  Tex.    183; 

116  N.  Car.  678;  Wilhelm  v.  Burley-  Brown  v.  Lessing,  70  Tex.  544;  Udell 

son,  106  N.  Car.  381;  Stewart  t>.  Reg-  v.  Peak,  70  Tex.  547;  Thurmond  v. 

ister,  108  N.  Car.  588 ;  Whissenhunt  v,  Brownson,  69  Tex.  597. 
Jones,  80   N.    Car.   348 ;    Shields   v,        Utah, — Harris  v,  Chipman,  9  Utmh 

Whitaker,  82    N.  Car.  516;  Womble  loi. 

V,  Leach,  83  N.  Car.  84;  Codner  v,         Vermont, — Stevens   v,    FuUington* 

Bizzell,  8a  N.  Car.  390.  59  Vt.  671. 

North  Dakota, — ^filstad  v.  Anderson,        Virginia, — ^Burkholder  t;.  Ludlam, 

%  N.  Dak.  167.  30  Gratt.  (Va.)  255. 
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MtaM.        EXCEPTIONS  AND  OBJECTIONS.   To  Atalidm. 

such  objections  may  be  taken  for  the  first  time  in  the  appellate 
court* 

(2)  Time  of  Making  Objections. — As  a  general  rule,  an  objec- 
tion to  the  admission  of  evidence  must  be  taken  at  the  time  the 
evidence  is  introduced,  or  it  will  be  deemed  waived.^     It  should 


Wathington. — Sutton  t;.  Snohomish, 
II  Wash.  24. 

ll7i€9iijfVi.— Whitinff  v.  Gould,  i 
Wis.  195;  Mowry  v,  Mosher,  16  Wis. 
46;  Kreuxlger  v,  Chicago,  etc.,  R. 
Ca,  73  Wis.  158. 

United  States. — Mutual  L.  Ins.  Co. 
V,  Lenbrie,  71  Fed.  Rep.  843 ;  Renner  v, 
Columbia  Bank,  9  Wheat.  ( U.  S.)  581 ; 
Stoddard  v.  Chambers,  2  How.  (U.  S.) 


South  Carolina,— StBXe  v.  Head,  38 
S.  Car.  258. 

Texas. — Johnson  v.  State,  27  Tex. 
758;  Howard  v.  State  (Tex.  Crim. 
App.  1892),  20  S.  W.  Rep.  71  z ;  Simon 
V,  State,  31  Tex.  Crim.  Rep.  186; 
Mills  V,  State,  4  Tex.  App.  263;  Alder- 
son  V.  State,  2  Tex.  App.  10;  Blake 
v.  State,  3  Tex.  App.  581 ;  Walker  v. 
State,  7  Tex.  App.  245 ;  Foster  v.  State, 


384;  Maddox  v.  Thorn,  60  Fed.  Rep.    4  Tex.  App.  246;  Roberts  v.  State,  5 
317;  Hoyt  V.  Hanbury,  128  U.  S.  584.      Tex.  App.  141 ;  Bruce  v.  State,  31  Tex. 
OrimlnalCaMa — California, — People    Crim.  Rep.  590. 


V.  Keeley,  81  Cal.  210;  People  v,  Ap- 
ple, 7  Cal.  289. 

Dakota, — Territory  v.  Keyes,  5  Da- 
kota 244. 

Florida, — ^Johnston  v.  State,  29  Fla. 

558. 

Georgia. — Sanders  v.  State,  86  Ga. 
717;  Huff  V,  State,  85  Ga.  336. 

Indiana. — Wood  v.  State,  130  Ind. 
364;  West  V.  State,  48  Ind.  483 ;  Graves 
V.  State,  121  Ind.  357. 

Iowa, — State  v.  Smith,  46  Iowa  670 ; 


United  States, — Springer  v,  U.  S., 
102  U.  S.  586;  San  Pedro,  etc.,  Co.  v. 
U.  S.,  146  U.  S.  120. 

1.  Mott  V,  Smith,  16  Cal.  533 ;  Spot- 
tiswood  V,  Weir,  80  Cal.  4^8;  People 
V,  Yee  Fook  Din,  106  Cal.  163 ;  Hough- 
ton V.  Jones,  I  Wall.  (U.  S.)  702;  U. 
S.  V,  Auguisola,  i  Wall.  (U.  S.)  352. 

As,  for  example,  objections  to  the 
substantive  cause  of  action,  not  to  its 
technical  form  of  statement,  and  to 
the  jurisdiction  of  the  court  below, 


State  V.  Hamilton,  32  Iowa  572 ;  State    may    be  presented    to    the  Supreme 
V,  Stickley,  41  Iowa  232 ;  State  v.  Os-     Court  for  the  first  time,  or  may  be 


borac  (Iowa  1895),  65  N.  W.  Rep.  159; 
State  V.  Poison,  29  Iowa  133. 

Kentncky. —  Luker  v.  Com.  (Ky. 
1887),  5  S.  W.  Rep.  354. 

Lonlsiana. — State  v.  Wiggins,  45  La. 
Ana.  416. 

Maryland. — Handy  v.  State,  7  Har. 
&].(Md.)42. 

Massachusetts, — ^Com.  v.  Quinn,  150 
Mass.  401. 

Michigan . — People  v.  Wolf,  95 
Mich.  &5;  People  v.  Pope  (Mich. 
1896),  66  N.  W.  Rep.  213;  People  v, 
O'Brien,  92  Mich.  17. 

Missouri. — State  v.  Miller,  93  Mo. 
263;  State  V.  Buchler,  103  Mo.  203; 
State  V,  Harlan,  130  Mo.  381 ;  State  v. 
Nocton,  121  Mo.  537 ;  State  v.  Beau- 
cleieh,  92  Mo.  490. 

I^ehrasha.—Clough  v.  State,  7  Neb. 
35' 


considered  by  the  court  whether  its 
attention  be  directed  to  them  or  not. 
Mott  V,  Smith,  16  Cal.  533. 

2.  Arkansas. — Crump  v.  Starke,  23 
Ark.  131 ;  Johnston  v.  Ashley,  7  Ark. 
470;  Lyon  V.  Evans,  i  Ark.  349;  Gage 
V.  Melton,  z  Ark.  228. 

California,  —  O'Connell  v.  Main, 
etc..  Streets  Hotel  Co.,  90  Cal.  515. 

Colorado. — Martin  v,  Hazzard  Pow- 
der Co.,  2  Colo.  596;  Cowell  V,  Colo- 
rado Springs  Co.,  3  Colo.  82;  Ma- 
chettev.  Wanless,  i  Colo.  225;  McCoy 
V,  Wilson,  8  Colo.  335. 

Florida. — McKay  v.  Lane,  5  Fla. 
268;  Jones  V.  State,  35  Fla.  289. 

Georgia. — Carhart  v.  Wynn,  22  Ga. 
24;  Jackson  v.  State,  88  Ga.  784. 

Kansas. — State  v.  Probasco,  46  Kan. 
310;  Feidler  v,  Motz,  42  Kan.  519; 
Taylor  v,  Deverell,  43  Kan.  469;  John- 


Ifrtv  if (PjriV^.— Territory  v,  Trujillo  son  v,  Mathews,  5  Kan.  118 ;  Wilson  v, 

(N.  Mcx.  1893),  32  Pac.  Rep.  15a..  Fuller,  9  Kan.  176. 

f^ew  Tork. — People  v.  Spiegel,  143  Illinois. — Kitson  v,  Farwell,  30  111. 

N.  Y.  107;  People  v,  Clark  (Supreme  App.  341 ;  Whitehead  v.  Hall,  148  111. 

Ct),  20  N.  Y.  Supp.  729.  253 ;  Kankakee,  etc..  River  R.  Co.  v. 

OM^-Clark  v.  State,  12  Ohio  483.  Chester,  62  111.  235. 
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always  be  made  at  the  earliest  opportunity  after  the  objection 

becomes  apparent ;  if  apparent  when  offered,  it  should  be  made 
then;  if  the  evidence,  apparently  admissible  when  offered,  is 

Indiana, — Crawford    v.  Anderson,  Waldo  v.  Russell,  5  Mo.  387 ;  State  v. 

129  Ind.  Z17;  Bowell   v.    DeWald,  2  Beaucleigh,  92  Mo.  490;  Dunkmanv. 

Ind.  App.  303;  Wood  v.  State,   130  Wabash,  etc.,  R.  Co.,  95  Mo.  232. 

Ind.  361;  Lreever  v.  Hamill,  57  Ind.  Montana,  —  Brand    v,  Servoss,  11 

423;  Holten  v.  Lake  County,  55  Ind.  Mont.  86. 

194;  McKinnej  v,  Shaw,    etc.,   Mfg.  Nebraska,  —  Pokrok  Zapadu  Pub- 
Co.,  51  Ind.  219;  Rich  V.  Dessar,  50  lishing  Co.  v,  ZizkoTskj,  42  Neb.  64; 
Ind.  309;  Adams  v.  Waters,  50  Ind.  Palmer  t;.  Witcherlj,  15  Neb.  98. 
325 ;   Hesler  v,   Degant,   3  Ind.  501 ;  Nevada.  —  Sharon  v.    Minnock,  6 
Adkins  v.  Holmes,  2  Ind.  197 ;  Red-  Nev.  377. 

dington  v,  Julian,  2  Ind.  224;  Carter  New    Jersey. — Kinnej  v.  Central 

V,  Hanna,  2  Ind.  45;  Gharkej  v.  Hal-  R.  Co.,  34  N.  J.  L.  517. 

stead,  I  Ind.  389;  Hamilton  v.  Pear-  New  Torh. — Cheesebrou^  v.  Taj- 

son,   I  Ind.  540;  Rogers  v.  Lamb,  3  lor,  12   Abb  Pr.  (N.  Y.  C.  PI.)  227; 

Blackf.  (Ind.)  155;  Sims  v,  Givan,  2  Hagen   v,   Hachemeister,   114  N.  Y. 

Blackf.  (Ind.)  461;  Peachee  v.  State,  566;  Seligman  v.  Hahn,  7  Misc.  Rep. 

63  Ind.  399;  Phillips  v.  Cox,  61  Ind.  (N.  Y.  C.  PI.)  65. 

345 ;  Cambridge  City  First  Nat.  Bank  South    Carolina. — Wingo  v,   Cald- 

V.   Colter,  61    Ind.    153;   Darnall    v,  well,  35  S.  Car.  609,  14  S.  E.  Rep.  827. 

Hazlett,  II  Ind.  494;  Crabs  v.  Mickle,  Texas. — Western  Union  Tel.  Co.  v, 

5  Ind.  145;   Whistler  v.   Teague,   66  Ward  (Tex.  App.  1892),  19  S.  W.  Rep. 

Ind.  565;  Whitecotton  t;.  Landon,  64  898;  Wright  v.  McCampbell,  75  Tex. 

Ind.  420;  Sage  v.  Brown,  34  Ind.  464;  644;  Berry  v.  State,  4  Tex.  App.  492; 

Fleming  v.  Potter,  14  Ind.  486;  Jones  Black  r*.  State,  i  Tex.  App.  369;  Dela- 

V,    Ransom,   3   Ind.   327;   Thomas  v,  van  v.  State  (Tex.  Crim.  App.  1895), 

Reister,  3  Ind.  369;  Newlon  v,  Tyner,  29  S.  W.  Rep.  385;  De  Garca  v,  Gal- 

128  Ind.  466.  van,  55  Tex.  53. 

/c7Ti/a.---Chamberlin    v,    Robertson,  Deposlttons. — Under  section  390   of 

31  Iowa  408;  Boardman  v.  Becfewith,  the   Civil  Code  of  Nebraska^   objec- 

18  Iowa  292 ;  State  v.  Benge,  61  Iowa  tions  to  depositions  upon  the  grounds 

658 ;  Thomson  v.  Wilson,  26  Iowa  120 ;  of  incompetency  or  irrelevancy  must  be 

Manning  v,  Burlington,  etc.,  R.  Co.,  reduced  to  writing  and  filed  before  the 

64  Iowa  240;  Comes  V.  Chicago,  etc.,  commencement  of  the  trial,  or  they 
R.  Co.,  78  Iowa  391 ;  Zabel  v,  Nyen-  will  be  disregarded  by  the  court, 
huis,  83  Iowa  756;  Lee  v.  Percival,  85  Sioux  City,  etc.,  R.  Co.  v.  Finlayson, 
Iowa  639;  State  v.  Moore,  25  Iowa  128.  16  Neb.  578;  Dietrichs  v.  Lincoln,  etc., 

Maryland. — Cecil  Bank  v,  Heald,  25  R.  Co.,  13  Neb.  43. 

Md.  562.  0!](J«ctloiu  on  tiM  Qrooad  of  FcItI- 

Massachusetts. —  Clifton   'u.    Litch-  lege. — ^The  right  to  a  physician's  testi- 

field,  106  Mass.  34.  mony    on  the  score    of   privilege    is 

Michigan. — Rayburn  v.  Mason  Lum-  waived  if  not  exercised  before  such 
ber  Co.,  57  Mich.  273;  Perrott  v.  testimony  is  admitted,  and  a  mere  mo- 
Shearer,  17  Mich.  48;  Dunbar  v.  Mc-  tion  to  strike  out  is  insufficient.  Brie- 
Gill,  64  Mich.  676;  Briesenmeister  v,  senmeister  v.  Supreme  Lodge,  etc.,  81 
Supreme  Lodge,  etc.,  8i  Mich.  525.  Mich.  525. 

Minnesota.  —  Wilson   v.  Minnesota  For  Want  of  PreUminazy  Proof. — ^An 

Farmers'  Mut.  F.  Ins.  Co.,  36  Minn,  objection  to  evidence  which  is  incom- 

112;  Aultman  v,  Kennedy,  33  Minn,  petent  only  for  want  of  preliminary 

339.  proof  must  be  specifically  made  when 

Mississippi.  —  Cook  ik  Ligon,   54  such  evidence  is  offered;  a  general ob- 

Miss.  368;  Skinner  xk  Collier,  4  How.  jection  then  made  raises  only  the  ques- 

(Miss.)    396;   State    Union    Bank  v.  tion  of  relevancy,  and  the  specific  ob- 

Graves,  12  Smed.  &  M.   (Miss.)  130;  jection  cannot  be  first  made  when  it  is 

Clanton    v.   Laird,    12   Smed.   Sc    M.  too  late  to  introduce  the  preliminary 

(Miss. )  568.  proof.    Cox  v.  Gerkin,  38  111.  App.  340. 

Missouri. —  John  Hutchinson  Mfg.  Proof  of  Writing. — ^The  proper  time 

Co.    V,    Henry,   44   Mo.    App.  263 ;  of  taking  objection  to  a  formal  proof 
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shown  by  subsequent  developments  to  be  exceptionable,  the 
objection  should  then  be  made  in  the  form  of  a  motion  to  strike 
out.^  But  it  is  not  good  practice,  ordinarily,  to  permit  evidence 
to  be  given  without  objection  and  then  ask  to  have  it  excluded.* 

Such  objections  come  too  late  after  a  cause  has  gone  to  the 
jury,*  or  after  verdict,*  or  on  a  motion  for  new  trial.*  Nor  is  it 
proper  practice  to  permit  such  an  objection  to  be  raised  for  the 
first  time  by  motion  to  instruct  the  jury  to  disregard  the  evi- 
dence.* 

(3)  Specifying  Evidence  Objected  to. — Objections  to  evidence 
must  point  out  the  particular  part  of  the  evidence  which  is  ob- 
jected to.^     If  any  part  of  the  evidence  is  admissible,  a  general 

of  a  paper  is  when  it  is  offered  in  evi-  cannot  take  the  chances  that  the  testi- 

dence.    If  no  objection  is  then  made,  mon^  will  be  favorable  to  him,  and, 

the  party  offering  it  has  a  right  to  in-  when  it  turns  out  otherwise,  raise  his 

fer ttiat  his  ad versary  is  satisfied  with  objection;  but  must  be  held  to  have 

its  due  execution.   Perrott  v.  Shearer,  waived  it." 

17  Mich.  48 ;  McKaj  v.  Lane,  5  Fla.  368.  7.  A  lahama, — Lowe  v.  State,  88  Ala. 
1.  Sharon  v.  Minnock,  6  Nev.  378 ;  8 ;    Badders  v.   Davis,   88    Ala.   367 ; 
Djson  V,  Baker,  54  Miss.  34.  Henry  y.  Hall,  106  Ala.  8^ ;  Prince  v, 
S.  Palmer  v.  Witcherlj,  15  Neb.  98.  State,  ioo  Ala.  144;  FonviUe  v.  State, 
WhanaPtttttondoeiHotBtafeeaCaiue  91  Ala.  39;  Bell  v.  Kendall,  93  Ala. 
of  AetUm,  an  objection  to  the  admission  489;    Dillard  v,  Webb,  55  Ala.  468; 
of  any  evidence  on  the  ground  that  the  Glaze  v.  Blake,  56  Ala.  379;  Fountain 
petition  fails  to  state  a  cause  of  action  v.  Ware,  56  Ala.  558 ;  Pierce  v.  Jack- 
maj  betaken  at  anj  time  during  the  son,  56  Ala.  599;  David  v.  David,  66 
progress  of  the  trial,  and  is  not  w^ved  Ala.  139;  Ware  v.  Morgan,  67  Ala.  461 ; 
bj  answer  or  failure  to  demur.    Curtis  Chambers  v.   Ringsts^,  69  Ala.    140; 
V.  Cutler,  7  Neb.  315 ;  Ball  v.  La  Clair,  Hajes  v.  Woods,  72  Ala.  92 ;  South  v. 
17  Neb.  39;  Catron  v.  Shepherd,   8  State,  86  Ala.  617. 
Neb.  308.  Arkansas, — St.  Louis,  etc.,  R.  Co. 
Oldeetioiia  ftirlXTatoyaiiOF- — An  objec-  v.  Hendricks,  48  Ark.  177 ;  Camp  v, 
tion  to  irrelevant  testimony  may  be  GuUett,  7  Ark.   524;  Phelan  xk  Bon- 
made  at  any  stage  of  the  cause,  and  ham,  9  Ark.  389;  Sexton  v.  Brock,  ig 
is  never  too  late.     Pennsylvania  Min.  Ark.   345 ;   Blackburn  v,  Morton,    18 
Co.  V,  Brady,  14  Mich.  260.  Ark.  392. 

S.  Thomson  v.  Wilson,  26  Iowa  120;  California. — Gassen    v.    Hendrick, 

Hummel  v.  State,  17  Ohio  St.  628.  74  Cal.  444;  Shatto  v.  Crocker,  87  Cal. 

4.  Crump  V.  Starke,  23  Ark.  131.  629;  Harris   v.    Zanone,   93   Cal.  59; 

9.  Manning  v.  Burlington,  etc.,  R.  Board  of  Education  v,  Keenan,  55  Cal. 

Co.,  64  Iowa  240;  Cook  v.  Ligon,  54  642;  Garber  v,  Gianella,  98  Cal.  527. 

Miss.  368;  State  Union  Bank  T^.&raves,  Connecticut. — State    t».    Alford,    31 

i2Smed.  &  M.  (Miss.)  130;  Carhart  V.  Conn.    45;    Stratton    v,    Nichols,    20 

WjTon,  22  Ga.  24;  Feidler  v.  Motz,  42  Conn.    327;  Bradbury  v,   Bardin,   35 

Kan.  519;  Atchison,   etc.,   R.  Co.  v.  Conn.    581;  Bissell    v.    Beckwith,  32 

Stanford,    12    Kan.    354;    Leever    v.  Conn.  518;  Lee  t/.  Stiles,  21  Conn.  505. 

Hamill,  57  Ind.  423;  Holten  v.  Lake  District  of  Columbia. — Prindle   v. 

County,  55  Ind.  194;  Harvey  v.  State,  Campbell,  18  Wash.  L.  Rep.  254. 

40  Ind.  516;  State  v.  Peak,  85  Mo.  190.  Florida. — Weston  v.  Mood^r,  29  Fla. 

t.  Maxwell  v,   Hannibal,    etc.,    R.  169. 

Co.,  85  Mo.  95,  in  which  it  is  said :  Georgia. — Lasseter  v.  Simpson,  78 

"To  allow  a  party  to  permit,  with-  Ga.  61;  Powell  v.  Augusta,  etc.,  R. 

out  objection,  the  admission  of  evi-  Co.,  77  Ga.  192. 

dence  and  for  the  first  time  make  his  Illinois. — Steel  v.  Shafer,  39  111.  App. 

objection    in    instructions,  would   be  185. 

intolerable  practice.     If  he  had  an  op-  Indiana. — Mock  v.  Muncie,  9  Ind. 

portonity  to  interpose  an  objection  he  App.  536;  Scott  v.  Indianapolis  Wag- 
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objection  is  not  available  and  may  be  overruled.* 

(4)  Specifying  Grounds  of  Objection — (a)  TIm  GoMral  Bnli — ««• 
Specific  Grounds  to  be  Pointed  Out. — Objections  should  always 

on  Works,  48  Ind.  75;  Pennsylvania  court    Farrell  v,  Alsop,  a  Wjoming 

Co.  V,  Nations,  iii  Ind.  203.  135. 

Iowa,  —  Oppenheimer   v.    Barr,  71  Teetlmoiiy. — A  general  objection  to 

Iowa  525 ;  Fort  Dodge  v,  Minneapolis,  the  testimony  of  a  witness,   part  of 

etc.,  R.  Co.,  87  Iowa  389.  which    is  competent,    will  not  avail. 

Kansas,  —  Smythe    v.    Parsons,    37  South  i;.  State,  86  Ala.  617;  Hammond 

Kan.  79;  Taylor  11.  Deverell,  43  Kan.  v.  Schifif,  100  N.  Car.   161;  White  v. 

469 ;  State  v.  Cole,  22  Kan.  474.  Harrigan,  41  Minn.  414. 

Maryland. — Berry  v,  Matthews,  13  Saeorda  mad  I>oeii2ii«&ts. — ^A  general 

Md.   537;  Morrison  v.  Whiteside,  17  objection  to  the  admission  of  records 

Md.    452;    Curtis  v.    Moore,  20  Md.  or  documents  is  insufficient  where  por- 

93;  Colvin  V,  Warford,  20  Md.  357;  tions  thereof  are  competent  and  ad- 

Pettigrew  v.   Barnum,    11   Md.    434;  missible.      The    objection   should  be 

Budd  V,  Brooke,  3  Gill  (Md.)  198.  confined  to  the  portions  which  are  in- 

Massackusetts. — Holmes  v.  Turner's  competent  and  inadmissible.     Mock  v. 

Falls  Co.,  150  Mass.  535.  Muncie,  9  Ind.  App.  536;  Chapman  v. 

Minnesota.  —  Craig    v.    Cook,    28  Seely,  8  Ohio  Cir.  Ct.  Rep.  179. 

Minn.   232;   Bennett  v.   Minneapolis,  Dapoaitloiia. — ^The  admission  of  dep- 

etc.,  R.  Co.,  42  Minn.  245.  ositions  over  a  general    objection  is 

Missouri. — Wilkins    v.    St.    Louis,  not  erroneous  where  portions  of  each 

etc.,  R.  Co.,  loi  Mo.  93;   Van*  Riper  are  competent.     Martin  v.  Kline,  157 

V.  Morton,  61  Mo.  App.  440;  Schulen-  Pa.  St.  473;  Paxson  v.  Brown,  61  Fed. 

burg,  etc..  Lumber  Co.  v.  Strimple,  Rep.  874. 

Mo.  App.  154;  Grimm  v.   Dundee  So  an  objection  to  '^the  substance" 

and,  etc.,  Co.,  55  Mo.  App.  457.  of  a  deposition  is  insufficient.     Hurl- 

New  Mexico. — Texas,  etc.,  R.  Co.  v,  hurt  v.  Hurlburt,  63  Vt.  667. 

Saxton  (N.  Mex.  1893),  34  Pac.  Rep.  Lettera. — Where  letters  are  in  evi- 

532.  dence  an  objection  thereto  as  a  whole 

New    Tork. — People    v.    Rose,    52  is  insufficient  if  parts  of  them  are  com - 

Hun  (N.  Y.)  33;  Kahn  v.  New  York  petent.     Grimm  v.  Dundee  Land,  etc.. 

El.  R.  Co.,  7  Misc.  Rep.(N.  Y.  C.  PI.)  Co.,  55  Mo.  App.  457.    And  a  general 

53;  Wallis  V.  Randall,  81  N.  Y.  164.  objection  to  several  letters  offered  in 

North     Carolina.  —  Hammond    v,  evidence  will  not  be  sustained  as  to 

Schiff,    100  N.  Car.  x6i ;  Luttrell  v.  only  part  of  them.    Luttrell  v.  Martin, 

Martin,   112   N.   Car.  593;  Smiley  v.  112  N.  Car.  593. 

Pearce,  98  N.  Car.  185;  McRaet;.Mal-  Agreed  Statement  of  Facts. — An  ob- 

loy,  93  N.  Car.  154;   Wiley  v,  Logan,  jection  to  an  agreed  statement  of  facts 

95  N.  Car.  358.  as  a  whole  will  not  be  considered,  un- 

Ohio. — ^Elstner  v,  Fife,  32  Ohio  St.  less  the  particular  portions  of  evidence 

358;  Chapman  v.  Seely,  o  Ohio  Cir.  objected    to    are    pointed    out.      Rio 

Ct.  Rep.  179.  Grande  R.  Co.  v.  Cross,  5  Tex.  Civ. 

Pennsylvania. —  Martin    v.    Kline,  App.  454. 

157  Pa.  St.  473.  ConfeMlon. — ^A  general  objection  to  a 

Texas. — McCarthy  v.  Burtis,  3  Tex.  confession  should  not  be  considered  if 

Civ.  App.  439;  Fant  v.  Willis   (Tex.  any  part  of  the  confession  is  admissible. 

Civ.  App.  1893),  23  S.  W.  Rep.  99;  Rio  Lowe  v.  State,  88  Ala.  8. 

Grande  R.  Co.  v.  Cross,  5  Tex.  Civ.  Accounta. —  Where    an    accotmt    on 

App.  454.  which  a  mechanic's  lien  is  based  is  ob- 

Vermont, —  Hurlburt  v,    Hurlburt,  jected  to  as  a  whole,  on  the   ground 

63  Vt.  667.  that  it  contains  items  which  are  non- 

United  States, — Paxson  v.  Brown,  lienable,  ^  general  objection  to  the  ac- 

61  Fed.  Rep.  874.  count  as  a  whole  will  not  save  the 

1.  See  cases  cited  in  the  preceding  objection.     Van  Riper  v,  Morton,  61 

note.  Mo.  App.  440. 

Waiver. — A  waiver  by  a  party  of  a  Deolaratloii. — Where  the  declarations 

specification  of  grounds  of  an  objec-  of  several  persons  are  objected  to  gener. 

tion  to  evidence  is  not  binding  on  the  ally,  without  distinguishing  the  state- 
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state  the  grounds  thereof,  and  should  present  to  the  court  the 
precise  point  relied  on  by  the  party  objecting.  In  the  language 
of  some  of  the  decisions,  the  party  ''  must  lay  his  finger  upon  the 
point  of  objection."  ^ 

ments   of  each,  the  objection  is  not  Tessup,  2  Colo.  App.  76;  Barton  v. 

sufficient  to  raise  the  question  of  ad-  Laws,  4  Colo.  App.  212. 

missibili^  of  the  declaration  of  one  of  Connecticut, —  State    v.    Green,    35 

them.    Holmes  v.  Turner's  Falls  Co.,  Conn.  208 ;  Mallett  v.  Plumb,  60  Conn. 

•  150  Idass.  535.  352 ;    Peck  v.  New  London    County 

1.  Alabama,  — White   v.   Craft,  91  Mut.  Ins.  Co.,  22  Conn.  584;  State  v, 
Ala.  139;   Washington  v.   State,  106  Wadsworth,  30  Conn.  56 ;  Butte  Hard- 
Ala.  58;   Richmond,  etc.,  R.   Co.   v,  ware  Co.  v.  Wallace,  59  Conn.  336. 
Jones,  92  Ala.  218;  Drjer  i*.  Lewis,  57  Dakota. — Henrj  v.  Dean,  6  Dakota 
Ala.  551 ;   Steele  v.  Tutwiler,  57  Ala.  78. 

113;  Brennan  v,  Vogt,  97  Ala.  647;  District  of  Columbia. — Bellv.  Sheri- 
LcMeb  V,  Huddleston,  105  Ala.  257;  dan,  21  D.  C.  370;  Raplej  v.  Shehan, 
Rodgers  v.  Crook,  97  Ala.  722;Tus-  20  Wash.  L.  Rep.  744;  Prindle  v, 
kaloosa  Cotton-Seed  Oil  Co.  v,  Perrj,  Campbell,  18  D.  C.  598. 
85  Ala.  158 ;  Gaston  v.  Weir,  84  Ala.  Florida, — Carter  v,  Bennett,  4  Fla. 
193;  Kansas  Citj,  etc.,  R.  Co.  v,  283 ;  Smith  v.  State,  29  Fla.  408 ;  Jack- 
Smith,  90  Ala.  25 ;  Giddens  t;.  Boiling,  sonville,  etc.,  R.  Co.,  v.  Peninsular 
92  Ala.  586;  Richards  v,  Bestor,  90  Land,  etc.,  Co.,  27  Fla.  i,  157;  Withers 
Ala.  352 ,  Firemen's  Ins.  Co.  v.  C ran-  v,  Sandlin,  36  Fla.  619;  Hodge  v, 
dall,  33  Ala.   9;   Scruggs  v,  Bibb,  33  State,  26  Fla.  11. 

Ala.   481;    Cofer    v.     Scroggins,    98  Georgia, — Bray  v,   Parker,  82  Ga. 

Ala.  342;  Hurt  v.  Nave,  49  Ala.  459;  234;  Tarver  v,  Torrance,  81  Ga.  261; 

Larkin  v,  Batj   (Ala.    1895),    ^^   §0.  Hughes  t;.  Gris wold,  82  Ga.  299;  Gard- 

Rep.  666.  ner  v.  State,  94  Ga.  403 ;  Walker  r>, 

California,  —  Hughes  v,  Wheeler,  State,  97  Ga.  \cfj\  Reilly  v.  State,  82 

76Cal.  230;  Satterlee  v.  Bliss,  36  Cal.  Ga.  568;  Cole  v,  Byrd,  83  Ga.  207; 

489;  Winans  v,  Hassej,  48  Cal.  634;  Tift  v,  Jones,  77  Ga.  i8i ;  Ratteree  v, 

Martin  v,  Travers,  12  Cal.   243 ;  Peo-  State,  78  Ga.  335 ;  Berry  v.  State,  87 

plev.  Chee  Kee,  61  Cal.  404;  People  Ga.  579;  Pool  v.  State,  87  Ga.  526; 

V.  Nelson,  85  Cal.  421 ;  People  v,  Man-  Hathcock  v.  State,  88  Ga.  91 ;  Bennett 

ning,  48  Cal.  335 ;  Kiler  i;.  Kimbal,  10  v,  McConnell,  88  Ga.  177;  Christian 

Cal.  ifyj\  Crocker  v.  Carpenter,  98  v.  State,  86Ga.43o;  Sharpton  v.  John- 

Cal.  418;  Colton  Land,  etc.,  Co.   v,  son,  86  Ga.  443;  McGarr  v.  State,  93 

Swartz,    99   Cal.    278;    Voorman    v,  Ga.  180;  Trice  t;.  Rose,  79  Ga.  75. 

Voight,  46  Cal.  392 ;  Owen  v.  Frink,  Illinois. — Chicago,  etc.,  R.  Co.  v, 

24  Oil.  171;  Eversdon  v,  Mayhew,  85  Morgan,  69  111.  492;  Wilson  v.  King, 

Cal.  I ;  Nightingale  v,   Scannell,    18  83  111.  232 ;  Strader  v.  Snyder,  67  lU. 

CaL  315 ;  Dunning  v,  Rankin,  19  Cal.  404;  Clevenger  v,  Dunaway,   84  111. 

640;  Leet  9.  Wilson,  24  Cal.  398;  ^fc-  367;  Buntain  v,  Bailey,   27  111.  409; 

Donald  IF.  Bear  River,  etc..  Water,  etc.,  Russell  v,  Whiteside,   5  111.  7;  Sar- 

Cc,  13  Cal.  220;  Thompson  v.  Thorn-  geant  v,  Kellogg,  10  111.  273;  Swift  v, 

ton,  50  Cal.  142;  Dreux  v,  Domec,  18  Whitney,  20  111.  144;  Little  v.  People, 

Cal.  83;  Braly  v,  Reese,  51  Cal.  447;  157  111.  153;  Espen  v.  Hinchliffe,  131 

Sneed  v,  Osborn,  25  Cal.  619;  Coveny  111.  468;  Cooper  v.  Cooper,  29  111.  App. 

V,  Hale,  49  Cal.  552;  Steele  v.  Pacific  356;  Rich  v.  Trustees  of  Schools,  158 

Coast  R.  Co.,  74  Cal.  323;  People  v.  111.  242;  Chicago,  etc.,  R.  Co.  v,  Peo- 

liahoney,  77    Cal.    529;    People    v.  pie,  120  111.  667 ;  Tucker  v.  Burkitt,  49 

Glenn,  10  Cal.  32.  111.  App.  278;  Godfrey  v,  Knodle,  44 

Colorado, — Ward  v.  Wilms,  16  Colo.  111.   App.   638;   Wilderman    v,  Pitts, 

B6 ;  Watson  v.  Hahn,  i  Colo.  494 ;  Mc-  39  111.  App.  416 ;  Smith  v,  McCarthy,  33 

Craw  V,  Welch,  2  Colo.  284;   Cody  111.  App.  176;  Mackin  v,  O'Brien,  33 

«.  Butterfield,  i  Colo.  377;  Webber  v.  111.  App.  474;  St.  Louis,  etc.,  R.  Co. 

Emmerson,  3  Colo.  248;  Higgins   v,  v,  Bauer,  156  111.  106;  Edmanson  v, 

Armstrong,  9  Colo.  38;  Curr^.  Hund-  Andrews,  35   111.   App.  223;   Groom 

lej,  3  Colo.  App.  54;  Davis  v.  Hop-  v.  Parables,  28  111.  App.  152;  Miller  v. 

Uztt,   18   Colo.    153;    Whitehead    v.  Potter,  59  111.  App.  125. 
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"  He  must  not  merely  complain  in  a  general  way,  and  say  that 
to  let  in  certain  evidence  will  hurt  his  case,  and  that  under  the 

Indiana, — Miller  v.  Wild  Cat  Gra-  376;  Cincinnati,  etc.,  R.  Co.  v.  Lutes, 
vel  Road  Co.,  57  Ind.  241;  Rains  v.  112  Ind.  276;  Stringer  v.  Frost,  116 
Ballow,  54  Ind.  79;  Temple  v,  Aders,  Ind.  477;  Walter  v.  Walter,  117  Ind. 
j8  Ind.  506;  Robinson  v.  Murphy,  33  247;  Metzger  v.  Franklin  Bank,  119 
Ind.  482;  Schenck  v.  Butsch,  32  Ind.  Ind.  359;  Cincinnati,  etc.,  R.  Co.  v, 
338;  Ammerman  v.  Crosby,  26  Ind.  Howard,  124  Ind.  280;  Evansville,  etc., 
451;  Russell  V.  Branham,  8  Blackf.  R.  Co.  7;.Fettig,  i3oInd.6i;  Johnson  v. 
(Ind.)  277 ;  Aurora  v. Cobb,  21  Ind. 492;  Brown,  130 Ind.  534 ;  Swaim  v,  Swaixn, 
Wakeman  v,  Jones,  5  Ind.  454;  Mc-  I34lnd.  596;  Noftsger-f.  Smith,  6  Ind. 
Cormick  v,  Mitchell,  57  Ind.  248;  App.54;  Keeslingv.  Doyle,  8Ind.  App. 
Bishop  V.Welch,  54  Ind.  527;  Rosen-  43;  Baldwin  v.  Runyan,  8  Ind.  App. 
baum  V,  Schmidt,  54  Ind.  231 ;  Bish-  344 ;  Diether  v.  Ferguson  Lumber  Co., 
plinghoff  V.  Bauer,  52  Ind.  519;  Denny  9  Ind.  App.  173;  Noel  v,  Hagerhorst, 
V.  North  Western  Christian  Univer-  80  Ind.  430;  Nave  v.  Flack,  90  Ind. 
sity,  16 Ind.  220;  Swails  v.  Coverdill,  21  205 ;  Over  v.  Schiffling,  102  Ind.  191 ; 
Ind.  271;  Mugg  i».  Graves,  22  Ind.  236;  Farman  v,  Lauman,  73  Ind.  568; 
Blasingame  t;.  Blasingame,  24lnd.86;  Storms  v.  Lemon,  7  Ind.  App.  435; 
Leffler  v.  Rice,  44  Ind.  103;  Trogden  McClellan  v.  Bond,  92  Ind.  424;  Ring- 
V.  Deckard,  45  Ind.  572;  Blizzard  v,  genberg  v.  Hartman,  102  Ind.  537; 
Hays,  46  Ind.  166;  Betson  v.  State,  47  Kaiger  v.  Brandenburg,  4  Ind.  App. 
Ind.  54;  Smith  v.Worland,  5oInd.36o;  497;  L'Hommedieu  v,  Cincinnati, 
Holesapple  v,  Fawbush,  51  Ind.  494;  etc.,  R.  Co.,  120  Ind.  435;  Evansville 
Halstead  v.  Lake  County,  56  Ind.  363;  v.  Thacker,  2  Ind.  App.  370^  Queen 
Hyatt  V.  Clements,  65  Ind.  12 ;  Evans  Ins.  Co.  x\  Studebaker  Bros.  Mfg.  Co., 
V.  State,  67  Ind.  68;  Delphi  v.  Low-  117  Ind.  416;  Rogers  v.  Beach,  215 
ery,  74  Ind.  521;  Clay  v.  Clark,  76  Ind.  413 ;  Dickerson  v.  Turner,  15  Ind. 
Ind.  163;  Cressler  V.  willims,  80  Ind.  4;  Alexander  v.  Gaar,  15  Ind.  89; 
368;  Cox  V.  Rash,  82  Ind.  521 ;  Shack-  Duke  v.  Brown,  18  Ind.  iii ;  Shurtzt^. 
man  v.  Little,  87  Ind.  184;  Kuhns  v,  Woolsey,  18  Ind.  435;  Hobbs  v.  Cow- 
Gates,  92  Ind.  69;  Noe  v.  State,  92  den,  20 Ind.  310;  Flemings.  McClaflin, 
Ind.  93;  Shade  v,  Creviston,  93  Ind.  i  Ind.  App.  537;  Binford  v.  Young, 
591;  Wabash,  etc.,  R.  Co.  r;.  Tretts,  115  Ind.  174;  Carroll  County  v,  O'- 
96  Ind.  450;  Bottenberg  v,  Nixon,  97  Connor,  137  Ind.  622 ;  Clanin  v.  Fagan, 
Ind.  io6;  Forbing  v,  Weber,  99  Ind.  124  Ind.  304;  Bernhamer  v.  Dawson, 
588;  Shafer  v,  Ferguson,  103  Ind.  90;  124  Ind.  126. 

Grubbst;.  Morris,  103  Ind.  166;  Chap-        Iowa.  —  Gelpcke  v,  Lovell,  18  Iowa 

man  v.  Moore,  107  Ind.   223;  Louis-  17;  Carleton  r.  Byington,  i8Iowa482; 

ville,  etc.,  R.   Co.  v,  Jones,  108  Ind.  Davison  v.  Smith,  20 Iowa 466;  O'Ha- 

551;  McKinsey  v.   McKee,   109   Ind.  gan  t;.  ClineSmith,  24  Iowa  249;  Chase 

209;  Ohio,  etc.,  R.  Co.  v.  Walker,  113  v,  Walters,  28  low^a  460;  Keough  r*. 

Ind.    196;  Litten    v,   Wright    School  Scott  County,  28  Iowa  337;  Williams 

Tp.,  127  Ind.  81 ;  Stanley  v.  Holliday,  v.   Meeker,   29  Iowa  292 ;    Snyder  t». 

130  Ind.  464;  Fowler  v,  Wallace,  131  Nelson,  31  Iowa  238;  Lake  v.  Miller, 

Ind.  347;  Stratton  v.  Lockhart,  i  Ind.  31  Iowa  596;  State  v.  Benge,  6r  Iowa 

App.  380;  Ohio,  etc.,  R.  Co.  v.  Wrape,  658;  Kenosha  Stove  Co.  v.  Shedd,  8a 

4  Ind.  App.  108;  Voss  V.  State,  9  Ind.  Iowa  540;   Peck  v.  McKean,  45  Iowa 

App.  294  ;  Mooney  f .  Kinsly,  90  Ind.  18;    Thompson  v.  Blanchard,  2  Iowa 

33 ;  Chicago,  etc.,  R.  Co.  f.  Champion,  44;  State  v.  Lee  (Iowa  1895),  ^  N.  W. 

9  Ind.  App.  510;  Cox  V.  Stout,  85  Ind.  Rep.  284;  State  v.  Wilson,  8  Iowa  407 ; 

422;  Weik  V,  Fugh,  92  Ind.  382;  Lake  Clark  v.  Connor,  28  low^a  311;  Engle- 

Erie,  etc.,  R.  Co.  v.  Parker,  94  Ind.  ken  v.  Webber,  47  Iowa  558;    Smith 

?i;   Harvey  v,   Huston,  94  Ind.  527;  v.  James,  72  Iowa  515;  Lewis  v.  Lewis, 

ones  V,  Angell,  95  Ind.  376;  Indiana,  75  Iowa  669;  Rindskoff  v.  Malone,  9 

etc.,  R.  Co.  V,   Cook,    102  Ind.   133;  Iowa  540;  Greenleaf  v.  Dubuque,  etc., 

Louisville,  etc.,  R.  Co.  v.  Falvey,  104  R.  Co.,  30  Iowa  301. 
Ind.  409;  Bundy  v.  Cunningham,  107        Kansas. — Humphrey  v.  Collins,   23 

Ind.  360;  McCullough  v.  Davis,   108  Kan.  549;  Rheinhart  v.  State,  14  Kan. 

Ind.292;  Byard  V.  Harkrider,  io8Ind.  318;  State  v,  Durein,  46   Kan.  695; 
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law  it  ought  to  be  excluded,  and  leave  the  judge  and  opposite 
side  in  the  dark  as  to  what  principle  of  law  he  relies  on,  and 

Stout  i;.  Baker,  32  Kan.  113;  Missouri  33;  Lungerhausen  v.  Crittenden,  103 

Pac.  R.  Co.  v.  Morrow,  32   Kan.  217;  Mich.  173;  Brown  v.   Weigh tman,  62 

Leavenworth,  etc.,  R.  Co.  v.  Usher,  Mich.  557;  Turner  v.  Grand  Rapids,  20 

42  Kan.  637;  Smith  v.  Leighton,  38  Mich.  390;  Hunt  v.  Strew,  33  Mich.  85; 

Kan.  544;  Smith  v,  Morrill,  39  Kan.  Howard  t^.  Patrick,  43  Mich.  121. 

665;  Osborn  v.   Woodford,   31    Kan.  Minnesota, — Baldwin  v.  Blanchard, 

290;  Topeka    Primary    Assoc,    etc.  15  Minn.  489;  Bedal  t^.  Spurr,  33Minn. 

V,  Martin,  39  Kan.  750;  Marshall  v,  207;    Schwartz    v,  Germania  L.  Ins. 

Shiblej,   II  Kan.    114;  Ferguson    v.  Co.,  21  Minn.  215;  Gilbert  v.  Thomp- 

Graves,    12      Kan.     39 ;     Walker     v,  son,  14  Minn.  544 ;  Mousseau  t;.  Mous- 

Armstrong,  2  Kan.  199;  Luke  v,  John-  seau,  42  Minn.  212 ;  Tozer  v,  Hershej, 

nycake,  9  Kan.  511 ;  Simpson  v.  Kim-  15  Minn.  257;  Weide  v,  Davidson,  15 

berlin,  12  Kan.  579;  Willis  f.  Sproule,  Minn.   327;   Stearns    v.    Johnson,    17 

13  Kan.  257 ;  Wilson  v.  Fuller,  9  Kan.  Minn.  142 ;  Califf  v.  Hillhouse,  3Minn. 

176;  Kansas  Pac.  R.  Co.  v.  Pointer,  9  311;   State  t;.   Hyde,   27   Minn.    153; 

Kan.  620;  Joseph  v,  Eldorado   First  Schell  v,  St.  Paul  Second  Nat.  Bank, 

Nat.  Bank,  17  Kan.  256;  Kansas  Pac.  14  Minn.  43;  Bond  t;.  Corbett,  2  Minn. 

R.  Co.  V.  Cutter,  19  Kan.  83;  Cross  248;  White  v.  Harrigan,  41  Minn.  414. 

V.  Burlington  Nat.  Bank,  17  Kan.  336.  Mississippi, — Wesling   v,  Noonan, 

Kentucky,  —  Russell    v,    Marks,    3  31  Miss.  599;  New  Orleans,    etc.,  R. 

Mctc.  (K7.)  37.  Co.  V.  Moye,  39  Miss.  374;  Routh  v, 

Louisiana.  —  Bernard   v,  Vignaud,  Agricultural   Bank,    12   Smed.   &  M. 

10  Martin  (La.)  637 ;  Pratt  v.  Flowers,  (Miss.)  161 ;   Wood  v,   American  L. 

2  Martin  N.  S.  (La.)  335 ;  Bowman  v,  Ins.,  etc.,  Co.,  7  How.  (Miss.)  609;  Doe 

Flowers,   2  Martin  N.  S.  (La.)  267;  v,  Natchez  Ins.   Co.,  8  Smed.   &  M. 

Dismukes  v.  Musgrove,  8  Martin  N.  S.  (Miss.)  197 ;  Monk  v.  Home,  38  Miss. 

(La.)  379;  Maxwell  t;.  Walker,  2  Mar-  100;  Morris  v,  Henderson,  37  Miss, 

tin  N.  S.  (La.)  212;  Ohio-  Ins.  Co.  v,  492. 

Edmondson,  5  La.  301;  Duplessis  v,  Missouri, — Steinkamper  f.  McMan- 

Kennedj,  6  La.  242 ;  Keene  v,  Relf,  11  us,  26  Mo.  App.  51 ;  Strauss  v,  Ayers, 

La.  309;  Thompson  v.  Gordon,  12  La.  34  Mo.  App.  248;  Corrister  v,  Kansas 

265;   LeBret  v,  Belzons,    13  La.   95;  City,  etc.,  R.  Co.,  25  Mo.  App.  619; 

Brjan  v,  Dubois,  5  La.  Ann.  17 ;  Lang-  Jackson  v,  Russell,  24  Mo.  App.  678; 

fitt  V.  Clinton,  etc.,  R.  Co.,  2  Rob.  State    v.    Baker,    36    Mo.    App.   58; 

(La.)  217;  Horn  v.  Bayard,  ii   Rob.  Kearney  v,  Wurdeman,  33  Mo.  App. 

(La.)  259;  Voisin  v.  Jewell,  9  La.  114;  447;  Drew  v.  Drum,  44  Mo.  App.  25; 

Western  Assur.  Co.   v.  Uhlhorn,   41  State  v.   Lounsberry,    125    Mo.  157; 

La.  Ann.  385.  Glenville  v,  St.  Louis  R.  Co.,  51  Mo. 

Massachusetts, — New  Hampshire  F.  App  629;  State  v.  West,  95  Mo.  139; 

Ins.   Co.  V,  Healey,   151   Mass.  537;-  Kuntz  v.   Tempel,  48  Mo.  71;  State 

Waters  r.  Gilbert,  2  Cush.  (Mass.)  27;  Bank  v.  Merchants  Bank,  10  Mo.  123; 

Downs  V.  Hawley,  112  Mass.  237 ;  Com.  Duvall  v,  Ellis,  13  Mo.  203 ;  Roussin  v, 

V.  King,  150  Mass.  221 ;  Soper  v.  Man-  St.  Louis  Perpetual  Ins.  Co.,  15  Mo. 

Ding,  158 Mass.  381.  24J.;  Clough  v,  Holden,  115  Mo.  306; 

Michigan,  —  People   v.  Moore,   86  Scnlereth  v,  Missouri  Pac.  R.  Co.,  115 

Mich.  134;  Abbott  T'.  Chaffee,  83  Mich.  Mo.  87;    Boston  v.  Murray,   94   Mo. 

256; Merklei/.  Bennington Tp., 68 Mich.  175;    Keim  v.    Union    R.,  etc.,   Co., 

133;  Hoard   v.    Little,   7  Mich.   468;  90  Mo.  314;  Brennan  v.  St.  Louis,  92 

Stevens  v.  Hope,  52  Mich.  66;  People  Mo.  482;   Peck  v,  Chouteau,  91  Mo. 

I'.  Durfee,  62  Mich.  ^87;  Hutchinson  138;    Block    v,   Estes,    92    Mo.   318; 

r.  Whitmore,  95  Mich.  592;   Rash  v.  Bates  v,   Scheik,  47   Mo.   App.  642; 

Whitney,  4  Mich  495  ;Bush  v,  Sprague,  Walker  v,  Hoeffner,  54  Mo.  App.  554 ; 

51  Mich.   41;    Bulen    v.  Granger,  63  Boggess    v,   Boggess,    127   Mo.   305; 

Mich.  311 ;  Jennison  v,  Haire,  29  Mich.  State  v.  Hope,  100  Mo.  347 ;  Schmuck- 

207;  Lobdellv.  Merchants',  etc.,  Bank,  er  v,   Spelbrink,   25   Mo.    App.   356; 

33  Mich.  408;  Welch  v.  Palmer,   85  State  v,  Harlan,  130  Mo.  381;  State  v, 

Mich.  310;  Heymes  v,  Champlin,  52  Nelson,  132  Mo.  184;  Kelly  v.  Clancy, 

Mich.  26;  Jochen  v,  Tibbells,  50  Mich.  15  Mo.  App.  519;  State  v,  Moore,  117 
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compel  them  to  decide  haphazard  or  else  stop  the  trial  of  the 

cause,  with  a  jury  waiting,  while  the  counsel  examine  the  whole 

Mo.  395 ;  Ross  v.  Kansas  City,  48  Mo.  Rep.  (N.  Y.  C.  PI.)  164;  People  v. 
App.  440;  Bogie  V.  Nolan,  96  Mo.  85;  Bodine,  i  Den.  (N.  Y.)  28i;Stern- 
Schulenburg,  etc.,  Lumber  Co.  v.  wald  v.  Siegel,  7  Misc.  Rep.  (N.  Y.  C. 
Strimple,  33  Mo.  App.  154;  Murphy  PI.)  70;  Brown  v.  Wakeman  (C.  PI.), 
r.  Creath,  26  Mo.  App.  581;  Mer-  18  N.  Y.  Supp.  363;  Griffith  v,  Utica, 
chants'  Nat.  Bank  v.  Abernathy,  32  etc.,  R.  Co.  (Supreme  Ct.),  17  N.  Y. 
Mo.  App.  an;  State  v.  Clawson,  32  Supp. 692;  Lahey  v.  Ottmann,  73  Hun 
Mo.  App.  93;  Ecton  t;.  Continental  (N.  Y.)  61 ;  Pearson  v.  Fiske,  7  Abb. 
Ins.  Co.,  32  Mo.  App.  53;  Babb  v.  Pr.  (N.  Y.  C.  PI.)  419;  Mabbett  v. 
State  University,  40  Mo.  App.  173;  White,  12  N.  Y.  442;  Bell  v,  Bum- 
Smith  V,  Haley,  41  Mo.  App.  611;  stead  (Supreme  Ct),  14  N.  Y.  Supp. 
Masonic  Mut.  Ben.  Soc.  v.  Lackland,  697. 
97  Mo.  137.  North  Carolina, —  Wilhelm  v.  Bur- 

Montana, — ^Tucker  v.  Jones,  8  Mont,  leyson,   106  N.  Car.   381;    Smiley  v, 

225.  Pearce,  98  N.  Car.  185;    Blackwell's 

Nebraska. —  Stevenson  t^.  Anderson,  Durham  Tobacco  Co.   v,    McElwee, 

12  Neb.   83;    Wright  v.   Greenwood  100  N.  Car.  150;  Burwell  t;.  Sneed,  104 

Warehouse  Co.,  7  Neb.  435 ;  Michel  V.  N.  Car.  118;  Everett  v,  Williamson, 

Ware,  3  Neb.  229;  Dworak  v.  More,  107  N.  Car.  204;  Perkins  v.  Berry,  103 

25  Neb.  735;  Gregory  V.  Langdon,  11  N.  Car.  131;  Gidney  v.  Moore,  86  N. 

Neb.   166 ;    Violet  v.  Rose,  39  Neb.  Car.  484. 

660.  North    Dakota, — Bowman    v.    Ep- 

Nevada.  —  Rosina    v,  Trowbridge,  pinger,  i  N.  Dak.  21. 

20  Nev.  105;   Lightle  v.  Berning,  15  Okio. — Brooklyn  St.  R.  Co.  v,  Kcl- 

Nev.  389;  Sharon  v.  Minnock,  6  Nev.  ley,  6  Ohio  Cir.  Ct.  Rep.  155. 

377;  State  V.  Tones,  7  Nev.  408;  State  Pennsylvania. — Com.  v.  Straesser, 

V.  Murphy,  9  Nev.  394.  153  Pa.  St.  451. 

NewHampshire. — B urns idet;. Grand  Soutk    Carolina. — State  v.  Turner, 

Trunk  R.  Co.,  47  N.  H.  554.  36  S.  Car.  534;  Bulwinkle  v.  Cramer, 

New  yersey. — Mooney  v.  Peck,  49  30  S.  Car.  153. 

N.  J.  L.  232.  Tennessee. — Jackson    v.    Pool,    91 

N'ew  fork. — Bojcev.  Manhattan  R.  Tenn.  448;  Louisville,  etc.,  R.  Co.  v. 

Co.,  54  N.   Y.  Super.  Ct.  286;  Bur-  Fleming,  14  Lea  (Tenn.)  129;  Baxter 

born  V.  McDonough,  14  Misc.  Rep.  v.  State,  15  Lea  (Tenn.)  657;  Knox- 

(N.  Y.  C.  PI.)  4;  Stouter  v.  Manhat-  ville   Iron   Co.    v.    Dobson,    15    Lea 

tan  R.  Co.  (Ct.  App.),  38  N.  Y.  St.  (Tenn.)  409;  Miller  v.  State,  12  Lea 

Rep.   162;  Q^iinby  v.  Strauss,   90  N.  (Tenn.)  225;. Garner  v.  State,  5  Lea 

Y.  664;    Turner    v.   Newburgh,    109  (Tenn.)  218;  Crane  v.  State,  94  Tenn. 

N.  Y.  301;  Reed  v.  McConnell,    133  86;  Knoxville,  etc.,  R.  Co.  v.  Beeler, 

N.  Y.  425;  Krakowski  v.  North  New  90  Tenn.  548;  Pickett  v.  Boyd,  11  Lea 

York  Bldg.,  etc.,  Assoc.,  7  Misc.  Rep.  (Tenn.)  498;  Louisville,  etc.,  R.  Co.  v. 

(N.  Y.  C.  PI.)  188;  Wilson  v.  Boas-  Reagan  (Tenn.  1896),  33  S.  W.   Rep. 

berg,   I   Misc.    Rep.    (Buffalo  Super.  1050. 

Ct.)  436;  Crate  v.  Dacora  (Supreme  Texas. — Clements  v.  State,  34  Tex. 
Ct.),  15  N.  Y.  Supp.  607;  Briant  v.  Crim.  Rep.  616;  Wilkersonv.  State,  31 
Trimmer,  47  N.  Y.  96;  Riche  v.  Mar-  Tex.  Crim.  Rep.  86;  Sims  v.  State,  30 
tin,  I  Misc.  Rep.  (N.  Y.  C.  PI.)  285;  Tex.  App.  605;  Hibernia  Ins.  Co.  r. 
Van  Doren  v.  Jelliffe,  i  Misc.  Rep.  Starr  (Tex.  1890),  13  S.  W.  Rep.  loi 7; 
(N.Y.  C.  PI.)  354;  Carroll  t'.  O'Shea,  Hughes  v.  State,  27  Tex.  App.  127; 
2  Misc.  Rep.  (N.  Y.  C.  PI.)  437;  Blum  Land  Co.  v.  Dunlap,  4  Tex. 
Crawford  v.  Metropolitan  El.  R.  Co.,  Civ.  App.  315 ;  Andrews  v.  State  (Tex. 
'120  N.  Y.  624;  Belcher  v.  Manhattan  Crim.  App.  1894),  ^5  S.  W.  Rep.  425; 
R.  Co.  (Supreme  Ct.),  i  N.  Y.  Supp.  Brown  i'.  State  (Tex.  Crim.  App.  1893), 
349;  New  Jersey  Steamboat  Co.  v.  20  S.  W.  Rep.  924;  Texas,  etc.,  R. 
New  York,  109  N.  Y.  621;  Wilson  v.  Co.  v.  De  Milley,  60  Tex.  194;  Gal- 
Kings  County  El.  R.  Co.,  114  N.  Y.  veston,  etc.,  R.  Co.  v.  Duelin,  86  Tex. 
487;  Malcolm  v.  Lyon  (C.  PI.),  19  N.  450;  Calhoun  v.  Quinn  (Tex.  Civ. 
Y.  Supp.  210;  Clark  v.  Smith,  9  Misc.  App.  1892),  21  S.  W.  Rep.  705. 
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body  of  the  law,  from  the  earliest  judicial  expositions  down  to 
the  latest  act  of  the  legislature,  to  see  if  they  can  discover  any 
valid  objection  to  the  testimony."  * 

VnddlBaa  Oljeetloui  should  never  be  made  to  the  admission  of 
evidence ;  and  it  may  be  laid  down  generally  that,  if  the  party 
making  them  will  not  particularize,  the  court  is  not  bound  to 
cast  about  for  the  grounds  upon  which,  in  the  mind  of  counsel, 
they  are  rested,  but  may  promptly  disregard  them.* 

W.  Only  Grounds  Stated  Considered. — ^The  appellate  court,  in 
examining  the  question  as  to  whether  a  ruling  of  the  court  be- 
low on  an  objection  to  evidence  was  correct  or  not,  will  not  con- 
sider any  other  grounds  of  objection  to  the  evidence  than  those 
ui^ed  in  the  court  below,'  and  it  makes  no  difference  which 


Vermont, — WUlard  v.  Pike,  59  Vt.  business  on  such  a  system  in  courts  of 

justice." 

Washington. — ^Earles  v.  Bigelow,  7  8.  Wallis  v,  Rhea,  10  Ala.  451 ;  Dry- 
Wash.  581 ;  State  v.  Biles,  6  Wash.  186.  er  v.  Lewis,  57  Ala.  551. 

Wisconsin. —  Beard  v.  Dedolph,  29  Where  Bvldenoe  Ii  ArtmlmlWa  as  to 

Wis.  136;  Nicolai  v.  Davis,  91  Wis.  370;  Ona  Defendant. — A  general  objection 

Evans  v,  Sprague,  30  Wis.  303 ;  Pettit  to  evidence  is  not  sufiScient  where  the 

V.  May,  34  Wis.  666 ;  Whitney  v.  Chi-  evidence  is  admissible  as  to  one  de- 

cago,  etc.,  R.  Co.,  37  Wis.  337;  Mc-  fendant,  but  not  as  to  another.    The 

Cord    V.    McSpaden,   34    Wis.    C41 ;  appellate  court  will  not  reverse  as  to 

Bowman    v.    Van     Kuren,    39    Wis.  any,   if    the    evidence    be    proper  as 

309;  Knapp  V.  Schneider,  34  Wis.  70.  against  any  one  of  them.    Taylor  v. 

United  States. — Ward  v.  Blake  Mfg.  Deverell,  43  Kan.  469;  lies  v.  Cox,  83 
Co.,  56  Fed.  Rep.  437 ;  Noonan  v.  Ind.  577 ;  Appleton  Mill  Co.  v.  Ward- 
Caledonia  Gold  Min.  Co.,  I3i  U.  S.  er,  43  Minn.  117;  Keesling  t;.  Doyle,  8 
393;  Charleston  Ice  Mfg.  Co.  v.  Joyce,  Ind.  App.  43. 

54  Fed.  Rep.  332 ;  Toplitz  v.  Hedden,  Thus  in  an  action  aeainst  two  de- 
146  U.  S.  353 ;  District  of  Columbia  v.  fendants  for  a  seizure  of  exempt  prop- 
Woodbury,  136  U.  S.  450;  Walsh  v.  erty  under  attachment,  where  evidence 
Colclough,  56  Fed.  Rep.  778 ;  Central  is  offered  of  the  pecuniary  circum' 
Vermont  R.  Co  v.  Soper,  59  Fed.  stances  of  one  of  such  defendants,  a 
Rep.  879;  St.  Louis  Southwestern  R.  general  objection  to  the  evidence  is 
Co.  V.  Henson,  58  Fed.  Rep.  531;  insufficient  to  sustain  the  point  on 
Hamilton  County  v,  Sherwood,  64  appeal  that  the  evidence  was  not  ad- 
Fed.  Rep.  103.  missible  as  against  the  other  defend- 

1.  Rush  V.  French,  i  Arizona  133.  ant.      Cronfeldt  v.   Arrol,   50  Minn. 

Punning  this    line    of    thought    the  337.    The  court  should  be  asked  to 

coort  further    says :  *'  The  opposing  limit  the  application  of  the  evidence 

coimael  can  make  no  reply  to  a  general  to  the  one  against  whom  it  is  incom- 

objection,  except  to  throw  the  whole  petent.     Taylor  v.  Deverell,  43  Kan. 

responsibility  upon  the  judge  at  once,  469. 

or  else  begin  systematically  and  argue  8.  Alabama. — McDaniel  v.  State,  97 

that  under  any  possible  objection  the  Ala.  14;  Thompson  v.  Drake,  33  Ala. 

testimony    should    come    in.     Many  99;  Zackowski  xk  Jones,  30  Ala.  189; 

trials  imder  such  a  system  would  prac-  Glawson  v.  Wiley,  35  Ala.  338;  Wat- 

tically  never  end.     The    effect  of  it  son  v.  Simmons,  91  Ala.  567. 

would  be  to  compel  one  party  to  fight  Arizona, — Rush  v.  French,   i  Ari- 

in  the  dark,  not  knowing  when  his  op-  zona  133. 

ponent  intended  to  strike,  while  the  Arkansas. — Heaslet  v.  Spratlin,  54 

odier  would   be    free    to  choose  his  Ark.  185. 

weapons,  and  the  time  and  place  to  use  California. — Watrous  v,  Cunning- 

them.    Such  things  may  do  in  love  or  ham,  71  Cal.  30;  Crocker  v.  Carpen- 

war,  when  all  things  are  said  to  be  ter,  98  Cal.  418;  Board  of  Education 

iidr,  but  life  is  too  short  to  transact  v,  Keenan,  55  Cal.  643 ;  Natoma  Water, 
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party  it  is  that  complains  of  the  ruling,  the  question  not  being 

etc.,  Co.  V.  Clarkin,  14  Cal.  544;  Peo-  State  v.  Ginger,  80  Iowa  574;  State  v, 

pie  V.  Baird,  105  Cal.  126;  Healy  v.  Maher,  74  Iowa  82. 

Visalia,  etc.,  R.  Co.,  loi  Cal.  585 ;  Keed  Kansas. — Howard   v,    Howard,    52 

V.   Drais,  67    Cal.  491;    Brumlej  v,  Kan.  469;  Edmondson  r;.  Beals,  27  Kan. 

Flint,   87  Cal.  471;    Eachus  v.    Los  656;  Simpson  v.  Smith,  27  Kan.  565. 

Angeles  Consol.  Electric  R.  Co.,  103  Louisiana. — Thibodeaux  v.  Herpin, 

Cal.  614;  Cochran  v.  O'Keefe,  34  Cal.  6  La.  Ann.  675;  Balfour  v.  Chew,  5 

554;  People  v.  O'Brien,  78  Cal.  41;  Martin  N.  S.  (La.)  519;  Ball  v.  Ball, 

People  V.  Mahoney,  77  Cal.  529.  15  La.  173. 

Colorado. — Curr  v.  Hundlej,  3  Colo.  Massachusetts. — Brown    v.  Leach, 

•^PP*  54-  ^^  Mass.  364 ;  Com.  v.  Mead,  153 

Connecticut.  —  State    v.    Swift,    57  Mass.  284;  Howard  v.  Hajward,    10 

Conn.  496.  Met.  (Mass.)  408;  Hathaway  v.  Tink- 

District  of  Columbia. — Washington  ham,  148  Mass.  85 ;  Neal  v,  Boston,  160 

Gaslight  Co.  v.  Poore,  22  Wash.  L.  Mass.  518;  Davis  v.  Mills,  163  Mass. 

Rep.  249.  481 ;     Hildreth   v,    Martin^  3    Allen 

Georgia. —  Giles  v.  Vandiver,  91  Ga.  (Mass.)  371. 

192;  Nolan  V.  Pelham,  77  Ga.  262.  Michigan. — TurnbuU    v.    Richard- 

Florida. —  Jacksonville,  etc.,  R.  Co.  son,  69  Mich.  400;  Young  v.  Stephens, 

V.  Peninsular  Land,  etc.,  Co.,  27  Fla.  9  Mich.  500;  Maxwell  v.   Kellogg,  55 

I,  157.  Mich.  6g6. 

Illinois.  —  Sullivan  v.  People,    122  Minnesota.  —  Bond    v.    Corbett,    2 

111.  385;  Hess  V.  Ferris,  57  111.  App.  Minn.  248;  Triggs  v.  Jones,  46  Minn. 

37;    Simons    v.  People,   150  111.  66;  277;  McDonald  v.  Peacock,  37  Minn. 

Rockford  v.  HoUenbeck,  34  111.  App.  512. 

40;    Matter  of  Storey's  Will,  20  111.  Mississippi. —  Monk  v.   Home,  38 

App.  183;  O'Connor  v.  Shabbona,  49  Miss.  100;  Alexander  v.  Eastland,  37 

111.  App.  619;  Louisville,  etc.,  R.  Co.  Miss.  554. 

V.  Harlan,  31  111.  App.  544;  Jackson-  Missouri. —  Babb  v.  State  Univer- 

ville  Southeastern  R.  Co.   v.  South-  sity,  40  Mo.  App.  173 ;  Stone  v.  Hunt, 

worth,  32  111.  App.  307;  Millers'  Nat.  114  Mo.  66;  Carney  v.  Carney,  95  Mo. 

Ins.  Co.  V.  Jackson  County  Milling,  353;    Guinotte  v.    Egelhoff,  64  Mo. 

etc.,  Co.,  60  111.  App.  224;  Wicken-  App.  356,  2  Mo.  App.  Rep.  963;  Fer- 

kamp  V.  Wickenkamp,  77  111.  92;  Hyde  neau  v.  Whitford,  39  Mo.  App.  311; 

V.  Heath,  75  111.  381 ;  King  v,  Chicago,  Thornton  v.  Missouri  Pac.  R.  Co.,  40 

etc.,  R.  Co.,  98  111.  376.  Mo.  App.  265 ;  Russell  v.  Glasser,  93 

Indiana. — Fitzpatrick  v.   Papa,  89  Mo.  353. 

Ind.  17;  Leach  v.  Dickerson,  14  Ind.  New  Torh. — Benjamins.  New  York 

App.  375 ;  Chandler  v.  Beal,  132  Ind.  El.  R.  Co.  (Supreme  Ct.),  44  N.  Y. 

596;  Huntington  v.  Breen,  77  Ind.  29;  St.  Rep.  538;  Earl  v.  Leiler,  46  Hun 

Mcllvain  v.  State,  80  Ind.  69;  Thomp-  (N.  Y.)  10;  Farman  v.  Ellington,  46 

son  V.  Boden,  81  Ind.   176;  Hays  v.  Hun  (N.  Y.)  47;  Langley  v,  Wads- 

Vincennes,  82  Ind.  178;  Mobley  v.  State,  worth,  99  N.  Y.  61;  Cary  v.  White, 

83  Ind.  92;  Lake  Erie,  etc.,  K.  Co.  v.  59  N.  Y.  336;  Devereux  v.  Sun  Fire 

Parker,  94  Ind.  91 ;  Louisville,  etc.,  R.  Office,  51  Hun  (N.  Y.)  147;  Scott  v. 

Co.   V.   Peck,  99  Ind.  68;  Shafer  v.  Metropolitan  £1.  R.  Co.,  29  Abb.  N. 

Ferguson,  103  Ind.  90;  Louisville,  etc.,  Cas.  (N.  Y.  Super.  Ct.)  435,  2   Misc. 

R.  Co.  V.  Rush,  127  Ind.  545 ;  Wood  v.  Rep.  (N.  Y.)  150;  Odell  v.  Metropol- 

State,  130  Ind.  364;  Gross  v,  Haisley,  itan  El.  R.  Co.,  3  Misc.  Rep.  (N.  Y. 

2  Ind.  App.  23;  Kaiger  v,  Branden-  Super.  Ct.)  335;  People  v.  Webster, 

burg,  4  Ind.  App.  497 ;  State  Nat.  Bank  68  Hun   (N.  Y.)  11;    Menke  v.  Ger- 

V.  Bennett,  8  Ind.  App.  679.  bracht,  75  Hun   (N.  Y.)  181;  Currier 

Iowa. — State  v.  Chambers,  87  Iowa  v.  Henderson,  85  Hun   (N.  Y.)  300; 

I ;  Grimmell  v.  Chicago,  etc.,  R.  Co.,  Eastwood  v.  Retsof  Min.  Co.,  86  Hun 

73  Iowa  93 ;  Luke  v.  Bruner,  15  Iowa  (N.  Y.)  91;    Wyckoff   v.    Curtis,   7 

3;  Iowa  Homestead  Co.  v.  Duncombe,  Misc.  Rep.  (N.  Y.  City  Ct.)  444;  Tap- 

51  Iowa  525;  Lines  v.  Lines,  54  Iowa  pan  v.  Butler,  7  Bosw.  (N.  x.)  480; 

600;  Davidson  ik  D-wjer^  62  Iowa  332;  Van  Deusen  v.  Charter  Oak  F.  &  M. 

Childs  V,  McChesney,  20  Iowa  431;  Ins.  Co.,  i  Robt.  (N.  Y.)  55;  Brown 

224  Volume  VIII. 


EXCEPTIONS  AND  OBJECTIONS.    To  AdmiMloB. 
one  of  parties,  but  simply  whether  the  ruling  was  correct  or  not.* 

V,  Wakeman  (C.  PI.),  45  N.  Y.  St.  to  evidence  which  is  relevant    to    a 
Rep.  671 ;  Shepard  v.  New  York  El.  point  in  issue,  on 'the  ground  that  it  is 
R.  Co.  (Supreme  Ct.),  39  N.  Y.  St.  irrelevant  and  inadmissible,  does  not 
Rep.  430;  Mortimer  v.  Manhattan  R.  raise  the  question  of  its  competency. 
Co.,  129 N.Y.  81;  Matter  of  Freeman,  Burke  v.  Koch,  75  Cal.  356.    An  ob- 
46  Hun  (N.  Y.)  458;  McGean  v.  Man-  jection  to  admissibility  of  evidence  on 
hattan  R.  Co.,  117  N.  Y.  219;  Craw-  one  point  does  not  raise  the  question 
ford  T».  Metropolitan  El.  R.  Co.,  120  of  nonsuit    for  want  of  evidence  on 
N.  Y.  624;  Holmes  v.  Roper,  141  N.  another.     Willej  v.    Portsmouth,  64 
Y.  64;  Gilbert  v.  Third  Ave.  R.  Co.,  N.  H.  214.    An  objection  to  the  ad- 
54  N.  Y.  Super.  Ct.  270.  mission  of  the  copy  of  a  deed  without 
N^orth  Carolina, — Rollins  v.  Henry,  previous  notice  to  produce  the  original 
78  N.  Car.  342.  is  waived  by  placing  objection  to  its 
Pennsylvania, — Fidler  v.  Hershey,  admission    on    other    grounds  alone. 
90  Pa.  St.  363.  Com.  V,  Mead,  153  Mass.   284.    The 
South  Dakota, — Pitts  Agricultural  question  of  the  competency  of  a  wit- 
Works  V,  Young  (S.  Dak.   1895),  62  ness  on  the  ground  that  he  does  not 
N.  W.  Rep.  432.  understand  the  obligation  of  an  oath 
Tennessee, -niHLXWer  v.  State,  12  Lea  is  not  raised  by  the  objection,  **  be- 
(Tenn.)225;  Monteeth  v.  Caldwell,  7  cause  of  his  youth  and  ignorance." 
Humph.  (Tenn.)  x%\  King  v.  State,  15  Hawkins  v.  State,  27  Tex.  App.  273. 
Lea  (Tenn.)  51.  The  question  of  the  competency  of  a 
Texas, — Tucker  v.  Willis,   24  Tex.  question  is  not  raised  by  an  objection 
247;   Clark  V,   Pearce,  80  Tex.   146;  that  it  is  leading.    Kansas  Farmers*  F. 
Harrison  v,  Hawley,  7  Tex.  Civ.  App.  Ins.  Co.  v,  Hawley,  46  Kan.  746.    An 
3)o8;    Fort    Worth,   etc.,    R.   Co.    v.  objection  to  parol  testimony  on  the 
Hogsetty  67  Tex.  685 ;  Fulton  v,  Bayne,  ground  that  it  is  secondary  evidence 
18  Tex.  50;  League  v,  Henecke  (Tex.  does  not  raise  the  question  of  the  com- 
Civ.  App.  1894),  26  S.  W.  Rep.  729;  petency  of  the  evidence  upon  the  issues 
Croft  V,  Rains,  10  Tex.  520 ;  Hagerty  involved.    Winton,  etc..  State  Bank  v, 
V,  Scott,  10  Tex.  525.  Harris,  54  Mo.  App.  156. 

Vermont. — Foster  v.  Dickerson,  64        An  objection  to  testimony  that  it  is 

Vt.  233  Johnson V.  Valido  Marble  Co.,  "parol  evidence  introduced  to  vary 

64  Vt.337;  Bickfordv.  Travelers'  Ins.  and  change  a  written  instrument"  is 

Co.,  67  Vt.  418.  insufficient  as  an  objection  to  a  state- 

Waskingion. — Liebenthal  v.  Price,  ment  by  the  witness  of  his  intention. 

8  Wash.  206;  Gustin  V.Jose,  II  Wash.  Sharp  v.  Hall,  86  Ala.  no.    An  ob- 

348.  jection  to  papers  as  incompetent  and 

Wisconsin, — Shaw  v.  Sun  PraiHe,  74  irrelevant  does  not  assail  their  gen- 

Wis.  105;  Buttrick  t;.  Gilman,  22  Wis.  uineness    but    impliedly    admits,   it. 

356;  Hanson  v,   Milwaukee  Mechan-  Young  v.  Stephens,  9  Mich.  500.    An 

ics' Mut.  Ins.  Co.,  45  Wis.  321;  Hart-  objection  to  the  introduction  in  evi- 

stein  V,  Hartstein,  74  Wis.  i.  dence  of  the  census  of  a  proposed  town, 

Wyoming'. — ^Amold  v.  State   (Wy-  and  the  affidavit  attached  thereto,  on 

oming  1895),  4<>  ^^c.  Rep.  967.  the  ground  that  there  is  no  proof  ex- 

United  States. — Wood  v,  Weimar,  cept  the  affidavit,  does  not  raise  the 

X04U.  S.  786;  Walker  v.  Collins,  59  objection  that  the  affidavit  is  incom- 

Fed.   Rep.  70;   German  Ins.   Co.   v.  petent  to  prove  the  correctness  of  the 

Frederick,  58  Fed.  Rep.  144;  Hinde  census.    Indiana  Imp.  Co.  1:;.  Wagner, 

V.  Longworth,  11  Wheat.  (U.  S.)  199;  138  Ind.  658.     In  an  action  of  replevin 

Stebbins  v,   Duncan,   108  U.   S.   32;  objection  that  evidence  of  the  price 

Charleston  Ice  Mfg.  Co.  v,  Joyce,  54  paid  for  wagons  is  incompetent,  and 

Fed.  Rep.  332.  that  no  foundation  has  been  laid  there- 

nbutrattons. — ^An  objection  that  the  for,  does  not  raise  the  objection  that 

evidence  is  immaterial  does  not  raise  the  evidence  is  inadmissible  as  failing 

the  point  whether  it  was  competent  to  to  fix  the  value  as  of  the  day  of  trial, 

impeach  the  witness  or  competent  to  Braekeleer  v.  Schwabeland,  86  Hun 

go    to    his    credibility.     People    v,  (N.  Y.)  143. 
Manning,  48  Cal.  335.    An  objection        1.  Rush  v,  French,  i  Arizona  122. 
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Waiver. — By  limiting  an  objection  to  the  admission  of  evidence 
to  a  particular  ground,  objections  on  other  grounds  are  waived.* 

(b)  Saafoni  tor  Bnle. — ^There  are  two  reasons  for  requiring  counsel 
to  state  the  grounds  for  objections :  first,  to  show  to  the  trial 
judge  the  exact  point  on  which  the  ruling  is  asked,  in  order  that 
he  may  act  advisedly  and  not  be  misled  ;*  and,  second,  that  the 
opposite  party  may  have  an  opportunity  to  obviate  the  objec- 
tion if  it  is  well  taken.^ 

(o)  Applioatioiis  of  Bole. — In  applying  the  rules  stated  in  the  pre- 
ceding section,  it  has  been  held  insufficient  to  object  that  evi- 
dence is  "  incompetent,  irrelevant,  and  immaterial,"  and  that 
such  an  objection  is  too  general  to  present  any  question  for 
consideration.*     In  order  to  be  effective  the  objection  should 

Wlion    Ol^eetlon    on   Other   GtroniidB  avoided  if  his  views  of  the  matter  had 

ATsUable  on  Appeal. — When  the  admis-  been  fairly  and  candidlj  expressed  at 

sion  in  evidence  by  the  defendant  of  a  the  proper  time."     Bundj  v.  Hjde, 

deed  void  upon  its  face  is  objected  to  50  N.  H.  I2z. 

on  other  grounds  which  are  overruled,        "  Thus,    if  it  is  objected  that  the 

the  plaintiff  maj  upon   appeal  offer  question  is  leading,  the  form  may  be 

such  objection  to  its  validity  when  the  changed;  if  that  the  evidence  is  irrel- 

record  shows  that  the  court  found  for  evant,  the  relevancy  may  be  shown ; 

the  defendant  solely  upon  the  evidence  if  that  it  is  incompetent,  the  incom- 

from  the  deed,  and  that  plaintiff  ex-  petency  may  be  removed ;  if  that  it  is 

cepted  to  this  finding  and  made  it  a  immaterial,  its  materiality  may  be  es- 

ground  of  motion  for  new  trial.     Fer-  tablished ;  if  to  the  order  of  introduc- 

guson  V,  Heath,  21  Iowa  438.  tion,  it  may  be  withdrawn  and  offered 

1.  Smith  V.  Bean,  46  Minn.  138;  at  another  time."  Rush  t^.  French,  i 
Triggs  V,  Jones,  46  Minn.  277 ;  Bailey  Arizona  124. 

V.  Chicago,  etc.,   R.   Co.,  3  S.  Dak.  4.  California. — Gardiner         v. 

531 ;  State  v,  Leehman,  2  S.  Dak.  171 ;  Schmaelzle,  47  Cal.  588;  Knox  v,  Hig- 

Ladd  V,  Sears,  9  Oregon  244;  Fulton  by,  76  Cal.  264. 

Ins.   Co.  V,  Goodman,  32  Ala.    108;  ///i»<?f 5.— Chicago,  etc.,  R.   Co.  v, 

Boyer  v,  Yates  City,  47  111.  App.  115.  Holland,  122  111.  461. 

Doposltlon. — A  motion  to  suppress  a  Indiana. — Stringer  v.  Frost,    116 

deposition  upon  a  specific  ground  is  a  Ind.  477 ;  Metzger  v.  Franklin  Bank, 

waiver  of  all  other  grounds  of  objec-  119  Ind.  359;  Vickery  v.  McCormlck, 

tion.     Brackett  v.  Nikirk,  20  111.  App.  117  Ind.  594;  Byard  v.  Harkrider,  ic^ 

525.  Ind.  376;   McCuUough  v.  Davis,  108 

2.  Hoard  v.  Little,  7  Mich.  468;  Ind.  292;  Clark  Civil  Tp.  v.  Brook- 
Miller  V.  State,  12  Lea  (Tenn.)  225.  shire,  114  Ind.  437;  Swaim  v.  Swaim, 

8.  Gilbert  v.  Thompson,  14  Minn.  134  Ind.  596;  Lake  £rie,  etc.,  R.  Co. 

544;  Ingram  v.  Smith,  i  Head  (Tenn.)  v.  Parker,  94  Ind.  91 ;  Louisville,  etc., 

412;  Garner  v.  State,  5  Lea  (Tenn.)  R.  Co.  v.  Fox,  loi  Ind.  416;  Cincin- 

217;   Bundy  v,  Hyde,  50  N.  H.  121;  nati,  etc.,  R.  Co.  v.  Howard,  124  Ind. 

Rush  V.  French,  i  Arizona  124.  280;  Johnson  v.  Brown,  130  Ind.  534; 

**  A  judge  presiding  at  the  trial  of  a  Evansville,  etc.,  R.  Co.  v,  Fettig,  130 
cause  is  not  to  be  burdened  with  the  Ind.  61 ;  Ohio,  etc.,  R.  Co.  v.  Wrape, 
duty  of  searching  for  objections  to  an  4  Ind.  App.  108 ;  Wabash  Valley  Pro- 
inquiry  put  by  counsel,  which  the  op-  tective  Union  v.  James,  8  Ind.  App. 
posing  counsel  is  himself  unable  to  449;  Baldwin  v.  Runyan,  8  Ind.  App. 
discover,  or  which,  if  apparent  to  his  344;  McCloskey  v.  Davis,  8  Ind.  App. 
own  mind,  he  sees  fit  to  conceal,  for  190;  Voss  v.  State,  9  Ind.  App.  294. 
no  other  purpose,  apparently,  than  to  Minnesota. — Alexander  v,  Thomp- 
prevent  a  full  consideration  of  the  ob-  son,  42  Minn.  498. 
jection,  and  with  the  ultimate  intent  Missouri.  —  State  v.  Kennade,  lai 
to  take  advantage  of  an  error,  in  case  Mo.  405 ;  Churchman  v,  Kansas  City, 
of   defeat,  which  might   have    been  49  Mo.  App.  366;  Clark  v.  People's 
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show   why    the  evidence  is  incompetent,    irrelevant,    or    im- 
material.* 

So,  also,  an  objection  to  evidence  that  it  is  "  incompetent," 
without  stating  in  what  its  incompetency  consists,  is  insufficient.* 

Collateral    Loan  Co.,  46    Mo.    App.  the  objection  that  it  is  leading,  Yan- 

248.  ish  V.  Tarbox,  57  Minn.  245 ;  or  that 

MoMtama, — Helena  v,  Albertose,  8  a  portion    of   an    answer    thereto    is 

Mont.  499.  nonresponsive,  O'Callaghan  v.  Bode, 

Nebraska. — Gregory  v.  Langdon,  1 1  84  Cal.   489.     So  an   objection   to    a 

Neb.  166;  Rupert  v,  Penner,  35  Neb.  confession  as   irrelevant,  immaterial, 

587.  Cffjt/ra,  Madison  First  Nat.  Bank  and  incompetent,  does  not  raise  the 

V,  Carson,  30  Neb.  104.  question  of  its  incompetency  as  to  a 

New  Hampshire, — ^Dow  v,  Merrill,  defendant    not    present   when   made, 

65  N.  H.  107.  Sparf  v.  U.  S.,  156  U.  S.  51.     And  an 

New  Torh. — Cruikshank  v,  Gordon,  objection  to  the  admission  in  evidence 

118  N.Y.  178;  Wooster  x^.  Broadway,  of  a  judgment  roll  on  this  ground  is 

etc.,  R.  Co.,  72  Hun  (N.  Y.)  197.  insufficient  to  raise  the  point  that  the 

South  Carolina. — Bulwinkle  v,  Cra-  judgment  is  inadmissible,  because  not 

mer,  27  S.  Car.  376.                                 .  appealed  from,  where  it  is  not  shown 

Wisconsin. — State  v.  Pierce  County,  at  the  time  the  objection  is  made  that 

71  Wis.  327.  the  appeal  had  been    taken,    Colton 

Contra. — ^Topeka  v.  Sherwood,   39  Land,  etc.,  Co.  v.  Swartz,  99  Cal.  278. 

Kan.  690.  An  objection  to  the  admission  in  evi- 

"  bioompetent,  ItreleTaiit,  and  Irnxna-  dence  of  town  records,  that  they  are  in- 

tidiL" — ^An  objection  to  evidence  as  competent,  irrelevant,  and  immaterial, 

incompetent,  irrelevant,  and  immate-  does   not  raise  the  question  of  their 

rial,  does  not  raise  the  question  of  the  admissibility  under  the  petition,  State 

competency  of  a  witness   generally,  v.   Pierce  County,  71  Wis.  327;  nor 

Ball  V.  Keokuk,  etc.,  R.  Co.,  74  Iowa  does  such  objection  raise  the  question 

132 ;  or  of  the  competency  of  a  witness  of  the  validity  of   a    city  ordinance, 

as  an  expert,  White  v.  Smith,  54  Iowa  Pittsburgh,  etc.,  R.  Co.  v,  Lyons,  159 

*33;  Matter  of  New  York  El.  R.  Co.,  111.  576. 

58  Hun  (N.  Y.)  610,  12  N.  Y.  Supp.  1.  Baldwin  v.  Runyan,  8  Ind.  App. 

857;  Missouri  Pac.  R.  Co.  v.  Hall,  66  344. 

Fed.  Rep.  868;  or  that  the  evidence  2.  Weik  v.  Pugh,  92  Ind.  382;  Mc- 

offered  is  not  the  best  evidence,  Iowa  Clellan  v.  Bond,  92  Ind.  425;  Indiana, 

Homestead  Co. -v.  Duncombe,  51  Iowa  etc.,  R.  Co.  v.  Cook,   102  Ind.   133; 

525.    Contra,   Hunt  v.    Higman,    70  Benson  v.  State,  119  Ind.  488;  Jones  v. 

Iowa  406.    So  an  objection  that  a  deed  Angell,  95  Ind.  376;  Harvey  v.  Hus- 

is   incompetent,   irrelevant,   and  im-  ton,  94  Ind.  527 ;  Noftsger  v.  Smith,  6 

material,  does  not  raise  the  question  Ind.  App.  54;  Pennsylvania  Co.  t;.  Hor- 

of  the   corporate   character    of    the  ton,  132  Ind.   189;   Bagley  v.   Grand 

Ipantor,  Colton    Land,   etc.,   Co.   v.  Lodge,  etc.,  31  111.  App.  618;  Jones  t;. 

Swartz,  99  Cal.  278;  or  the  question  of  Inness,  32  Kan.  177;  Glenville  v.  St. 

preliminary  proof  of  its  execution  and  Louis  R.  Co.,  51  Mo.  App.  629;  State 

delivey,  CfaUioun  v.  Hannan,  87  Ala.  v.  Eisenhour,  132  Mo.  140 ;  Fry  v.  Es- 

377;  McDonald  v.  Peacock,  37  Minn,  tes,  52  Mo.  App.  i;  Young  v.  Kansas 

512;  Thompson  v.  EUenz,  58  Minn.  City,  etc.,  R.  Co.,  52  Mo.  App.  530; 

301;  Gregory  v.   Langdon,   11   Neb.  Gladstone  Exch.  Bank  v.  Keating,  94 

166;  Rupert  V.  Penner,  35   Neb.  587.  Mich.  429. 

So  this  objection  to  accounts  offered  '*  Incompetent." — An  objection  that 

in  evidence  does  not  raise  the  objec-  evidence  is  incompetent  does  not  pre- 

tion   that    no  proper  foundation  has  sent  the  objection  that  the  witness  is 

been  laid  therefor,  Seventh-Day  Ad-  incompetent  to  testify,  Isaac  v,  Mc- 

▼entist  Pub.  Assoc,  v.  Fisher,  95  Mich.  Lean  (Mich.  1895),  64  N.  W.  Rep.  2; 

274;  or  that  the  accounts  were  pre-  Young  v.  Kansas  City,  etc.,  R.  Co.,  52 

pared  by  plaintiff  himself  and  are  not  Mo.  App.  530;  or  that  a  hypothetical 

binding  upon  defendant,  Baldwin  v.  question  asked  a  witness  did  not  con- 

Runjan,  8  Ind.  App.  344.    And  this  tain  all  the  facts  assumed,  McCooey  v, 

objection  to  a  question  does  not  raise  Forty-second  St.,  etc..  Ferry  R.  Co., 
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And  it  will  not  be  sufficient  to  object  that  evidence  is  "inad- 
missible and  incompetent,"*  or '* immaterial  and  incompetent,"* 
or  "  immaterial  and  irrelevant,"  •  or  "  irrelevant  and  inadmissi- 
ble," *  or  that  it  is  "  inadmissible,"  *  or  "  irrelevant."  •  So,  also,  a 
mere  statement  of  counsel,  "  I  object,"  '^  or  "  Defense  objects,"  is 
insufficient.® 

(d)  Exeepdoiis  to  Bvle. — The  general  rule  that  objections  to  evi- 
dence must  be  specific  admits  of  this  exception,  that  if  they  can- 
not in  any  manner  be  obviated,  or  if  the  evidence  is  clearly 
inadmissible  for  any  purpose,  a  general  objection  will  suffice.* 

79  Hun  (N.  Y.)  255.     So  an  objection  tion  is  that  no  proper  foundation  has 

that  evidence  adduced  to    impeach  a  been  laid  for  its  introduction.     People 

witness  is  incompetent,  does  not  raise  v.  Frank,  28  Cal.  507. 

the   point   that  a  proper   foundation  7.  Jourdan  v,  Patterson,  loa  Mich. 

therefor    was    not   laid.     Frankel  v.  602. 

Wolf,  7  Misc.  Rep.  (N.  Y.  C.  PI.)  190.  8.  Crabtree  ».  Vanhoozier,  53  Mo. 

1.  Cox  V.  Stout,  85  Ind.  422.  App.  405. 

2.  Wallace  v.  Vacuum  Oil  Co.  (Ct.  **  On  AU  the  Cbrmmda  Brer  Known  or 
App.),  38  N.  Y.  St.  Rep.  441 ;  Chap-  Heard  of.'* — Where  an  objection  to  the 
man  v.  Moore,  107  Ind.  223;  Louis-  evidence  is  made  on  the  grounds 
ville,  etc.,  R.  Co.  v.  Falvey,  104  Ind.  stated  as  follows  :  "  on  all  the  grounds 
409;  Vaughan  v.  McCarthy  (Minn,  ever  known  or  heard  of,' '  the  objection 
1895)  >  65  N.  W.  Rep.  249;  Burlington  should  not  be  entertained  by  the  court. 
Ins.  Co.  V,  Miller,  60  Fed.  Rep.  254;  Johnston  v.  Clements,  25  Kan.  376. 
Farrell  V.  School  Dist.  No.  2,98Mich.  %,  Alabama. —  Pool  v»  Devers,  30 
43;  Eder  v.  Gildersleeve,  85  Hun  (N.  Ala.  672;  Espalla  v.  Richard,  94  Ala. 
Y.)  411.  See  also  Burke  v,  Koch,  75  Cal.  159;  Richards  v.  Bestor,  90  Ala.  352; 
356;  Schlereth  v.  Missouri  Pac.  R.  Co.  Cunningham  v.  Cochran,  x8  Ala.  479. 
(Mo.  1892),  19  S.  W.  Rep.  1 134.  California. — Brumley  r.    Flint,  87 

Immaterial  and  Incompetent. — ^An  ob-  Cal.  471 ;  Mott  v.  Smith,  16  Cal.  533. 

jection  that  an  instrument  is  immate-  Colorado. —  Lothrop  v.  Roberts,  16 

rial  and  incompetent  for  any  purpose  Colo.  250 ;  Ward  v.  Wilms,  16  Colo.  86. 

is   insufficient    to  raise  the  question  Illinois. — Davis  v.  Hamilton,  53  111. 

whether  it  is  sufficiently  authenticated  App.  94. 

or  proved   to   be  admissible.     Craw-  Iowa, —  Kilburn  v.  Mullen,  22  Iowa 

ford  V.  Witherbee,  77  Wis.  419.  498;  Greenleaf  v.  Dubuque,   etc.,  R. 

I."—  Co., 


Inoompetent    and   Immaterial."  —  Co.,  30  Iowa  301. 

This  objection  does  not  raise  the  ques-  Maryland. — Nutwell  v.  Tongue,  22 

tion  that  evidence  is  inadmissible  un-  Md.  419. 

der  the  pleadings.     Merrick  v.  Hill,  Mississippi. — ^Wood  v.  American  L. 

77  Hun  (N.  Y.)  30;  LeMesnager  v.  Ins.,  etc.,  Co.,  7  How.  (Miss.)  609. 

Hamilton,  loi  Cal.  532 ;  Claflin  v.  New  Missouri. — State  v.  Patrick,  107  Mo. 

York   Standard   Watch  Co.,  7  Misc.  147;  Alcorn  v.  Chicago,  etc.,  R.  Co., 

Rep.  (N.  Y.  C.  PI.)  668.  108  Mo.  81 ;  State  v.  Meyers,  99  Mo. 

8.  Heap  v.  Parrish,  104  Ind.  36.  107;  Connor  v.  Black,  X19  Mo.  126; 

4.  Craig  v.  Cook,  28  Minn.  232.  Beard  v.  American  Car  Co.,  63  Mo. 

5.  Fowler  v.  Wallace,  131  Ind.  347.  App.   382,    2     Mo.   App.    Rep.    872; 

6.  Pennsylvania  Co.   v.   Smith,   98  State  v.  Brown,  115  Mo.  409;  Crow  v. 
Ind.  42 ;  General  Electric  Co.  v.  Blacks-  Stevens,  44  Mo.  App.  137. 

burg  Land,  etc.,  Co.  (S.  Car.  1896),  Nevada. — State  v.  Soule,   14  Nev. 

24  S.  E.  Rep.  43.  453. 

This  objection  will  probably  be  suf-  New  Hampshire. — State  v.  Fland- 

ficient  if  it  is  apparent  that  the  ques-  ers,  38  N.  H.  324;  Wyman  v.  Perkins, 

tion  called  for  irrelevant  testimony.  39  N.  H.  218;  Dow  v.  Merrill,  65  N. 

Pennsylvania  Co.  v.  Smith,  98  Ind.  42.  H.  107. 

<*  Irrelevant." — A  general  objection  New  Tork. — People  v.  Webster,  59 

that  the  testimony  is  irrelevant  is  not  Hun  (N.  Y.)  398;  Cary  v.  White,  59 

sufficient  if  the  real  ground  of  objec-  N.  Y.  336;  Grout  v,  Cottrell,  143  N. 
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The  reason  for  this  is  obvious.  If  the  inadmissibility  of  the 
evidence  be  apparent  on  its  face,  no  casting  around  by  the  court 
for  a  ground  of  exclusion  is  necessary.^  So  it  has  been  held  that 
a  general  objection  sustained  by  the  trial  court  will  be  sufficient 
on  appeal  without  the  statement  of  the  specific  grounds  of 
objection* 

(5)  Repetition  of  Objections, — Where  objections  to  the  admis- 
sion of  evidence,  properly  taken,  have  been  overruled  and  excep- 
tion saved,  it  is  not  necessary  to  repeat  the  objection  when  the 
same  species  of  evidence  is  subsequently  offered;^  and  it  has 
been  held  that  where  an  objection  to  incompetent  evidence  has 
once  been  properly  taken  and  overruled,  it  is  not  necessary  or 
even  proper  to  repeat  the  objection  when  the  same  evidence  is 
subsequently  admitted  through  other  witnesses.*  If,  however, 
a  second  objection  is  interposed  it  need  not  repeat  the  specific 
grounds  of  objection.*     So  where  evidence  has  been  excluded 

Y.  677 ;  Blum  V.  Manhattan  R.  Co.,  i  Stevenson    v.    Woltman,    81     Mich. 

Misc.  Rep.  (N.  Y.  C.  PL)  119;  Wallace  200. 

•o.  Vacuum  Oil  Co.  (Supreme  Ct.),  12  BecelTliig  EvUlence  Bnl^ACt'  to  Further 

N.  Y.  Supp.  425;  Tozer  v.  New  York  Decision  as  to  AdmlSBlbUity.  —  An  as- 

Cent.,   etc.,  R.   Co.,   105  N.  Y.  659;  signment  of  error  in  the  reception  of 

Merritt  v.  Seaman,  6  N.  Y.  168;  Quin-  evidence  will  not  be  considered  where 

bj  V.  Strauss,  90  N.  Y.  664.  it  appears  that  the  court  postponed 

North  Carolina. — Hodges  v.  Hod-  without  objection  a  decision  as  to  the 

ges,  106  N.  Car.  374.  admissibilitj  of  the   evidence,  and  a 

North  Dakota. — Bowman  v,  Eppin-  subsequent  ruling  was  not  sought  by  a 

ger,  I  N.  Dak.  21.  motion  in  accordance  with  the  condi- 

Tennessee. — McCadden  v.    Lowen-  tions  prescribed  by  the  court.     Bitzer 

stein,  92  Tenn.  614;  Miller  v.  State,  12  v.  Bobo,  39  Minn.  18;  Travelers*  Ins. 

Lea  (Tenn.)  223.  Co.  v.  Murray,  16  Colo.  296. 

1.  Espalla  V.  Richard,  94  Ala.  159.  Evidence    Taken  before  Referee.  —  A 

\.  Hurlbut  V.  Hall,  39  Neb.  889.  party  objecting  to  evidence  received 

8.  Anglo-American    Packing,    etc.,  by  a  referee  who  is  appointed  simply 

Co.  V.  Baier,  20  111.  App.  379;  George  to  take  and  report  the  evidence,  must 

V.  Norris,  23  Ark.  121 ;  Pfeil  v.  Kem-  renew  his  objection  upon  the  introduc- 

pcr,  3  Wis.  315 ;  Gilpin  v.  Gilpin,  12  tiop  of  the  evidence  in  court,  obtain  a 

Colo.  504;  Graves  v.  People,  18  Colo,  ruling  upon  it  there,  and  have  his  ex- 

170;  Sharon  v.  Sharon,  79  Cal.  635;  ception  noted,  otherwise  he  is  deemed 

Louisville,  etc.,  R.   Co.  v.  Gower,  85  to  have  waived  his  objection.    Gill  v. 

Tenn.  465.    Contra^  Frost  v.  Goddard,  Russell,  23  Minn.  362. 

25  Me.  414.  4.  Louisville,  etc.,  R.  Co.  v.  Gower, 

This  rule  is  especially  true  where  the  85  Tenn.  465. 

attention  of  the  court  is  again  called  to  6.  Matter  of  Eysaman,  113  N.  Y.  62, 

the  objectionable  character  of  the  evi-  where  it  was  held  that  a  general  objec- 

dence  by  motion  to  strike  out.    Graves  tion   that  evidence  was    incompetent 

V.  People,  18  Colo.  179.  and  immaterial  was  sufficient  to  show 

Agreement  of  Ckmneei  aa  to  Repetition,  the  real  nature  of  the  objection  when 

— Where  counsel  agree  that  objections  it  immediately  preceded  several  pre- 

made  to  a  certain  class  of  testimony  vious  objections  to  similar  evidence 

may  apply  to  all  such  testimony  with-  based  upon  the  ground  that  the  witness 

out  objecting   to  each   question,  and  was  not  competent  to  testify   to  the 

the  agreement  is  taken   down  by  a  transactions  and  conversation  with  the 

stenographer    and    embodied   in   the  deceased  person. 

bill  of  exceptions,  objections  and  ex-  Where  a  question  is  objected  to  on 
ceptions  will  be  considered  as  appli-  the  ground  that  it  is  not  proper  cross- 
cable  to  all  that  class  of  testimony,  examination,    and    the    objection    is 
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on  a  proper  objection  thereto,  a  general  objection  to  an  offer  of 

substantially  the  same  evidence  thereafter  will  suffice.* 

(6)  Necessity  for  Exceptions. — Rulings  of  the  trial  court  on  the 
admission  of  evidence  will  not  be  reviewed  unless  an  exception 
is  saved.^  If  this  is  not  done  any  objection  to  the  admission  of 
evidence  will  be  considered  waived. 

overruled,  and  the  next  question  asks  158;  Gueringer  v.  His  Creditors,  33 
for  a  further  elaboration  of  the  subject-  La.  Ann.  1279;  Highlander  t'.  Fluke, 
matter  of  the  first  question,  a  general  5  Martin  (La.)  442 ;  Babineau  v.  Cor- 
objection  will  be  sufficient.  Although  mier,  i  Martin  N.  S.  (La.)  459;  La- 
the specific  objection  is  not  repeated  barre  v,  Lambert,  3  Martin  N.  S.  (La.) 
it  may,  under  the  circumstances,  be  303.  Contra^  Clark  v.  Farrar,  3  Mar- 
fairlj  regarded  as  implied  in  the  ob-  tin  (La.)  253. 

jection  to  the  second  question.     Ste-  Maryland. — McCullough  t^.  Biedler, 

▼ens  V.  Brown,  13  111.  App.  619.  66  Md.  283. 

1.  Griswold  v.  Edson,  32  Minn.  436;  Massachusetts.  —  Baglej    v.    New 
Carlson  v.  Winterson,  147  N.  Y.  652;  York,  etc.,  R.  Co.,  165  Mass.  160. 
Mackin  v.  Blythe,  35  111.  App.  216.  Michigan.  —  Haines  v,  Saviers,  93 

2.  Alabama. — Croft  v,   Ferrell,  21  Mich.  440;  Noble  v.  St.  Joseph,  etc., 
Ala.  351 ;  C^inn  v.  Ft.  Pajne  (Ala.  St.  R.  Co.,  98  Mich.  249. 

1893),  12  So.  Rep.  413.  Minnesota.  —  Roehl    v.    Baasen,    8 

California. — Covillaud  t/.  Tanner,  7  Minn.   26;    Kumler  i'.    Ferguson,  23 

Cal.  30;  McVej  i'.  Beam  (Cal.  1894),  Minn.  117. 

38  Pac.  Rep.  515;  People  v.  Morino,  Missouri. — Czezewzka  v,  Benton- 

85  Cal.  515.  Bellefontaine   R.   Co.,   121   Mo.   201; 

Colorado. — Brahoney     v.     Denver,  Speer  v.  Burlingame,  i  Mo.  App.  Rep. 

etc.,  R.  Co.,  14  Colo.   27;  Morris  v,  322;  Lee  v.  Lee,   19  Mo.  420;  Craig- 

Everly,  19  Colo.  529.  head  v.  Wells,  21  Mo.  404',  Brown  v. 

Dakota. — ^Territory  v.  Keyes,  5  Da-  Foster,  112  Mo.  297;  St.  Louis  x>.  Ex- 

kota  344..  celsior  Brewing  Co.,  96  Mo.  677 ;  State 

Florida. — Garner  v.  State,  31  Fla.  v.   Maloney,   118  Mo.    112;   State  v. 

170.  Havens,   95    Mo.    167;    Margrave    v. 

Georgia.  —  Cartersville  v.  Maguire  Ausmuss,  51  Mo.  561;  State  v.  Gil- 

(Ga.  1^0),  10  S.  E.  Rep.  603.  more,  95  Mo.  554;  Demetz  v.  Benton, 

Illinois. — Bloomington  X'.  Legg,  151  35  Mo.  App.  559;  Downey  v.   Read, 

111.  9;  Littiech  v.  Mitchell,  73  111.  603;  125  Mo.  501 ;  State  v.  Higgins,  124 Mo. 

Chicago,   etc.,    R.   Co.  v.  Wolf,   137  640;  Matson  v,  Frazer,  48  Mo.  App. 

111.  360.  302 ;    Ross    V.    Kansas  City,  48  Mo. 

Indiana. — Harter  v.  Eltzroth,    11 1  App.  440;  Pindell  v.  St.  Louis,  etc., 

Ind.    159;   McKinney  v.   Shaw,   etc.,  R.  Co.,  41  Mo.  App.  84. 

Mfg.  Co.,  51  Ind.  219;   Railsback  v.  Montana. — Kleinschmidt  v.  Her,  6 

Greve,  58  Ind.  73;  Swan  v.  Clark,  80  Mont.  123;  Griswold  v.  Boley,  i  Mont. 

Ind.  57;  Wiler  v.  Manley,  51  Ind.  169;  545. 

Rees  t;.  Blackwell,  6  Ind.  App.  506;  Nebraska. — Clough  v.  State,  7  Neb. 

Sharpe  V.  Commercial  Travelers' Mut.  339;  Starring  v.  Mason,  4  Neb.  369; 

Ace.   Assoc,    139  Ind.  93 ;    Kluse   xk  Fager  v.  State,  23  Neb.  333. 

Sparks,    10  Ind.   App.  444;  Hunt  v.  New  Tork. — Seligman  r.  Hahn,  7 

Jones,    I   Ind.  App.   545;   Newlon  v.  Misc.  Rep.  (N.  Y.  C.  PI.)  65;  Strong 

Tyner,  138  Ind.  466.  v.  Prentice  Brown  Stone  Co.,  10  Misc. 

Iowa. — McReynolds  t;.  McReynolds,  Rep.  (N.  Y.  C.  PI.)  380;  Sternwald  v. 

74  Iowa  89;  Spelman  v.  Gill,  75  Iowa  Siegel,  7  Misc.  Rep.  (N.  Y.C.  PI.) 70; 

717;  Gale  V.  Bohanan,  73  Iowa  501.  Wicks  v.  Thompson,  129  N.    Y.  634; 

Kansas. —  Hagaman  v.  Neitzel,   15  Schumaker  v.  Mather  (Supreme  Ct.), 

Kan.  384;  Benepe  v.  Wash,  38  Kan.  14  N.  Y.  Supp.  411,  38  N.  Y.  St.  Rep. 

407.  543  ;  Carey  v.  Carey,  4  Daly  (N.  Y .)  270. 

Kentucky. — Branson  t;.  Com.,  93  Ky.  Nortk    Carolina.  —  Euliss    v.    Mc- 
330.  Adams,  108  N.  Car.  507 ;  Byrd  v.  Hud- 
Louisiana. — Burke  v.  Edey,  21  La.  son,  113  N.  Car.  203;  State  t;.  Ballard, 
Ano,  749;  Cooper  v,  Polk,  3  La.  Ann.  79  N.  (^ar.  627. 
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(7)  Time  of  Taking  Exceptions. — To  preserve  an  objection  to 
the  admission  of  evidence  an  exception  to  the  ruling  thereon 
should  be  taken  at  the  time  the  ruling  is  made.^ 

*.  For  Incompetency— (i)  In  Genera/.— ^tnerdily  an  objec- 
tion to  the  competency  of  evidence  will  not  avail  when  made 
for  the  first  time  on  appeal.^ 


Tennessee.  —  Sahlien     v.     Lonoke    not,  bj  consenting  to  admit  evidence 
Bank,  90  Tenn.  231.  '*  subject  to  all  legal  exceptions,"  ab> 

Texas. — Hatch  v.  State,  6  Tex.  App.    solve  himself  from  the   necessity  of 


384;  Owens  V.  State,  4  Tex.  App.  153 
Branch  v.  State,  i  Tex.  App.  99 
Brown  v.  State,  2  Tex.  App.  115 ;  Hig 
ginbotham  v.  State,  3  Tex.  App.  447 


Collins  V.  Panhandle  Nat.  Bank,  75    for  the  first  time  assign  his  objections 


Tex.  254;  McCulloch  v.  State  (Tex 
Crim.  App.  1895),  ^9  S.  W.  Rep.  780 
Stuart  V.  State  (Tex.  Crim.  App.  1896) 
34  S.  W.  Rep.  121 ;  Orr,etc.,  Shoe  Co 
V.  Ferrell,  68  Tex.  638;  Duncan  v 
State  (Tex.  Crim.  App.  1894),  26  S 
W.  Rep.  212;  Porter  v.  Heath,  2  Tex 
App.  Civ.  Cas.,  §  124;  Allen  v.  State 
(Tex.  Crim.  App.  1893),  24  S.  W.  Rep 
30;  Castanedo  v.  State,  7  Tex.  App 
^3;  Roberts  t;.  State,  5  Tex.  App.  141 
Wright  V.  State  (Tex.  Crim.  App 
1896),  33  S.  W.  Rep.  973 ;  Bonner  v 
SUte  (Tex.  Crim.  App.  1896),  33  S 
W.  Rep.  974;  Epps  V.  State  (Tex 
Crim.  App.  1896),  33  S.  W.  Rep.  975 
Simmons  v.  State  (Tex.  Crim.  App 
1893),  24  S.  W.  Rep.  423;  Roe 
Sute,  25  Tex.  App.  33. 


V 


taking  exceptions  to  the  relevancy  or 
sufficiency  thereof,  and  devolve  the 
responsibility  of  discovery  on  the  court 
below,  and,  after  fishing  for  a  verdict. 


in  the  Supreme  Court.     Covillaud  v. 
Tanner,  7  Cal.  38. 

1.  Jones  V.  Van  Patten,  3  Ind.  107 ; 
Benepe  v.  Wash,  38  Kan.  407;  Guer- 
inger  v.  His  Creditors,  33  La.  Ann. 
1279;  Cline  V.  Caldwell,  4  La.  20; 
Griffith  V.  Hanks,  91  Mo.  109;  Lee  v. 
Lee,  19  Mo.  420;  (Craighead  v.  Wells, 
21  Mo.  404;  Kleinschmidt  v.  Her,  6 
Mont.  123;  Schumaker  v.  Mather 
(Supreme  Ct.),  14  N.  Y.  Supp.  411; 
Tayloe  v.  Old  Dominion  Steamship 
Co.,  88  N.  Car.  15;  Collins  v.  Pan- 
handle Nat.  Bank,  75  Tex.  254. 

Exceptions  Taken  after  Yerdlot  will 
not  be  entertained.  Tayloe  v.  Old 
Dominion  Steamship  Co.,  88  N.  Car. 

15- 

2.  Alabama.  —  Rice  v.    Tobias,    89 


Vermont.  —  Johnson  v.  Dexter,  37  Ala.  214;  Griffin  v.  Stoddard,  12  Ala. 

Vt.  641 ;  Clark  v.  Hodges,  65  Vt.  273;  783. 

Hard  v.  Burton,  62  Vt.  314;  Baxter  v.         California. — Curiae  v.  Packard,  39 

Blodgett,  63  Vt.  629.  Cal.   194;    Horton  v.  Dominguez,  68 

Virginia. — Lamberts  v.  Cooper,  29  Cal.  642 ;  Lucas  v.  Richardson,  63  Cal. 

Gratt.  (Va.)  61.  618. 

West  Virginia. — Halstead  v.  Hor-         Connecticut. 


ton,  38  W.  Va.  727. 

United  States. — Manhattan  L.  Ins. 
Co.  V.  Willis,  60  Fed.  Rep.  236;  New- 
port News,  etc.,  Co.  v.  Pace,  158  U. 
S.36L 


Bridgewater  v.  Rox- 
bury,  54  Conn.  213. 

Colorado. —  Travelers'    Ins.   Co.   v. 
Murray,  16  Colo.  296. 

Illinois.— ^orth  Chicago  St.  R.  Co. 
V.  Cotton,  140  111.  486;  Baker  v.  Baker, 
D«Tlflftvlt  yA  Hon.  —  The  rule  159  111.  394;  Firemen's  Ins.  Co.  v. 
that  if  no  exception  is'  taken  to  a  de-  Peck,  126  111.  493,  o^rmiW 27  111.  App. 
cision  overruling  objections  to  a  wit-  91 ;  Taylor  v.  Adams,  115  111;  570;  Lake 
ncss,  or  to  evidence  offered,  the  objec-  v.  Brown,  116  111.  83. 
tions  are  waived,  applies  to  a  trial  of  Indiana. — Riehl  v.  Evansville  Foun- 
an  issue  devisavit  vel  non.  Lamberts  dry  Assoc,  104  Ind.  70. 
V.  Cooper,  29  Gratt.  (Va.)  61.  Iowa.  —  State    v.   McLaughlin,  44 

Mai %7 Court. — Where  a  cause  is  tried  Iowa  82;  Souster  v.  Black,  87  Iowa 
by  the  court  without  the  intervention  ^19;  State  v.  O'Brien,  81  Iowa  88; 
of  the  jury,  error  in  admitting  evidence  Johnson  v.  Miller,  69  Iowa  562 ;  3rown 
cannot  be  reviewed,  unless  exceptions  v.  Hendrickson,  69  Iowa  749. 
are  saved.  McCuUough  v,  Biedler,  66  Kansas. — Higginbotham  v.  Fair,  36 
Md.  283.  Kan.  742;  State  xk  Holden,35  Kan.  31. 

ItMalloiiilqr  OoanMl. — ^A  party  can-        Kentucky.  —  Singleton    v.    School- 
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Inftati. — The  rule,  however,  is  not  operative  as  against  infant 
parties.  Where  incompetent  evidence  is  offered  against  an  in- 
fant party  it  should  not  be  admitted,  even  though  no  objection 
is  made,  the  reason  for  this  being  that  the  rights  of  infants  are 
under  the  special  protection  of  the  court,  which  is  bound  to 
notice  them  whether  they  are  specially  pointed  out  or  not.* 

(2)  Secondary  Evidence. — Where  no  objection  is  taken  in  the 
court  below  to  the  admission  of  secondary  evidence,  the  objec- 
tion cannot  be  raised  for  the  first  time  on  appeal.*    A  failure  to 

Dist.  No.  34  (Ky.  1889),  10  S.  W.  Rep.  7V*fl5.— Clayton     v.    State     (Tex. 

793.  Crim.  App.  1893),  22  S.  W.  Rep.  404; 

Massachusetts,  —  Peterson    v.    Far-  McNeaUy  v.  Stroud,  22  Tex.  229 ;  Still 

num,  121  Mass.  476.  v.  Focke,  66  Tex.  715 ;  Cannon  v.  Can- 

Michigan, — Durfee  v,  McClurg,  6  non,  66  Tex.  682. 

Mich.  223.  ninttralloa. — ^An  objection  first  raised 

Minnesota. — Torinus  v.   Buckham,  on  appeal  that  a  declaration  bj  one  co- 

29  Minn.  128.  defendant  in  a  prosecution  for  murder 

'Mississippi. —  Alexander    v.    East-  was  inadmissible  against  the  other  is 

land,  37  Miss.  554;  Monk  v.  Home,  too  late  where  its  incompetency  was 

38    Miss.    100;    Neeley    v.    Planters'  apparent  when  it  was  elicited,  but  was 

Bank,    4    Smed.   &    M.  (Miss.)   113;  not  objected  to  by  the  other  because 

Reynolds  v.  Ingersoll,  11  Smed.  &  M.  he  expected  to  obtain  evidence  in  his 

(Miss.)  249;  Coopwood  v.  Foster,  12  behalf.     State  v.  Martin,  124  Mo.  514. 

Smed.   &  M.   (Miss.)    718;    Love   v.  AdxnlBslon  of  EYldenee  Ooznpetent  as 

Stone,  56  Miss.  449;   House  v.  Fultz,  against  One  Defendant. — ^The  admission 

13  Smed.  &  M.  (Miss.)  39.  of  evidence  relevant  and  competent  as 

Missouri. — State    v.    Buchler,    103  against  one  of  several  defendants  will 

Mo.  203;    Western   v.  Flanagan,   120  not    operate    to   reverse  a  judgment 

Mo.  61;  State  v.  Crab,  121  Mo.  554;  against  the  others,  although  the  com- 

State  V.  Martin,  124  Mo.  514;   Hoyt  plaint  is  dismissed  as  to  the  first  de- 

V.  Quinn,  20  Mo.  App.  72;   Estes  v.  fendant  and  the  evidence  is  not  stricken 

Fry,  22  Mo.  App.  53.  out,  where  there  is  no  motion  to  have 

jVebraska. — Wohlenberg   v.  Melch-  it  stricken  out  or  to  instruct  the  jury  to 

ert,  35  Neb.  803 ;  Missouri  Pac.  R.  Co.  disregard   it.     Tuomey    v.   O'Reilly, 

V.  Vandeventer,  26  Neb.  222.  etc.,  Co.,  3  Misc.  Rep.  (N.  Y.  C.  PI.) 

^etv    Tork.  —  West   Side   Bank   v.  302. 

Meehan,  66  Hun  (N.  Y.)  627,  49N.  Y.  Volunteer  Evidence. —  Evidence  vol- 

St.    Rep.  606;  People   v.   St.  Louis,  unteered  in  the  court  below  without 

etc.,    R.   Co.,   47   Hun   (N.  Y.)  543;  objection  cannot  be  objected  to  on  ap- 

Evans  v.  Keystone  GasCo.,  148  N.  Y.  peal.     Renton  v.  Monnier,  77  Cal.  449. 

112;   Henricus  v.    Englert    (Supreme  See  also  Clanintr.  Fagan,  124  Ind.  304. 

Ct.),  43  N.  Y.  St.  Rep.  598;  People  v.  1.  Neblett  v.  Neblett,  70  Miss.  572; 

Smith,  121  N.  Y.  578;  People  v.  Mur-  Johnston    v,    Johnston,    138  111.  385; 

phy,    135    N.     Y.    450;    Gibbons    v.  Cartwright  v.  Wise,  14  111.  417 ;  Long 

Phoenix    (Supreme  Ct.),    15    N.    Y.  v.  Mulford,  17  Ohio  St.  484;  Rhoads 

Supp.  410;  Fallon  v.  Lawler,  102  N.Y.  v.  Rhoads,  43  111.  239. 

228;  Power  V.  Athens,  99  N.Y.  592.  2.  Alabama. — Watson  v.  Simmons, 

North  Carolina. — Johnson  v.  Allen,  91  Ala.  567. 

100  N.  Car.  131.  Arkansas. — Allen    v.   Ozark    Land 

South   Carolina. — ^Stark  v.  Watson,  Co.,  55  Ark.  549. 

24  S.  Car.  215,  California. — Pratalongo   f.    Larco, 

Tennessee. — Moore  v.  State  (Tenn.  47Cal.  378;  Watrousx;.  Cunningham, 

1896),  33  S.  W.  Rep.  1046;  Jackson  v.  71  Cal.   30;    People   v.   Northey,   77 

Dillon,  2  Overt.  (Tenn.)  263;  Ewell  v.  Cal.  618;  Frink  v.  Alsip,  49  Cal.  103; 

State,  6  Yerg.   (Tenn.)    364;    Davis  Bennett  f.  Green,  74  Cal.  425;  People 

V,  Roberts,  5   Humph.   (Tenn.)  in;  v.  Salorse,  62  Cal.  139;  Sweetland  v. 

Williams   v.   State,  3  Heisk.  (Tenn.)  Shattuck,  66Cal.  31. 

376.  Color  ado. ^-Colein^ji    v.    Davis,    13 
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object  at  the  time  of  its  introduction  operates  as  a  waiver  of 
the  conditions  on  which  the  admissibility  of  secondary  evidence 
depends.* 

(3)  Hearsay  Evidence. — If  evidence,  hearsay  in  its  nature,  is 

admitted  without  objection,  no  advantage  can  be  taken  of  that 
fact  afterward,  and  the  jury  may  and  should  accept  it  as  though 
it  were  admissible  under  the  strictest  rules  of  evidence.* 

Colo.  98;  Hatterslej  v.  Burrows,  4  371 ;   Ragsdale  v,   Robinson,  48  Tex. 

Colo.  App.  538.  379;   Levy  v.  Maddox,  81  Tex.  2zo; 

Georgia. — Sims  v.  State,  87  Ga.  569.  Davis  v.  Bargas  (Tex.  Civ.  App.  1895), 

Illinois. — Benefield  v.  Albert,   132  33   S.   W.    Rep.    548;   Maul  v.  State 

III.  665;  Smith  V.  KahiU,  17  111.  67;  (Tex.Crim.  App.  1894),  26  S.  W.  Rep. 

Wright  V.  Bennett,  4  111.  258;  White-  199;  Brown  v.  Perez,  79  Tex.  157. 

side  V.  Divers,  5  111.  336;  Tedens  v.  Vermont. — Ray  v.  Rood,  62  Vt.  293. 

Chicago   Sanitary  Dist.,  149  111.    87;  Wisconsin. — Kloety    v.    Delles,  45 

larrot  v.  Vaughn,  7  III.  132 ;  Clay  v.  Wis.  484. 

Boyer,  10  111.  506;  Brush  v.  Seguin,  United  States. — Robinson  v.  Dew- 

34  111.  254;  Mackin  v.  O'Brien,  33  111.  hurst,  68  Fed.  Rep.  336;  Hazard  Pow- 

App.  474;  Cleveland,  etc.,  R.  Co.  v.  der  Co.  v.  Volger,  58  Fed.  Rep.  152; 

Strong,    56    111.    App.    604;    Condon  Paine  v.  Trask,   56    Fed.   Rep.  231; 

f .  Brockway,    157   111.    90;  Walsh  v.  Spies  v.  Illinois,  123  U.  S.  143;  Paxson 

Wright,  loi  111.  178;  Miller  v.  Potter,  v.  Brown,  61  Fed.  Rep.  874;  Paine  v. 

59  ILL  App.  125.  Trask,  56  Fed.  Rep.  233 ;  Beebe  v.  U. 

Indiana. — Poole  v.  McGahan,    124  S.,  161  U.  S.  104. 

Ind.  583 ;  Moore  v.  Worley,  24  Ind.  81.  AppllcatloiiB  of  tbe  Rule. — Admission 

Iowa. — Moody  v.  Dryden,  72  Iowa  of  copy  of  deed  instead  of  the  original. 
461;  Scott  V.  Chicago,  etc.,  R.  Co.,  78  Coleman  v.  Davis,  13  Colo.  98;  Ben- 
Iowa  199;  Fish   V.  Chicago,  etc.,  R.  nett  v.  Green,  74  Cal.  425. 
Co.,  81  Iowa  280 ;  Guest  v.  Byington,  Copies  of  exhibits    instead  of  the 
14  Iowa  30.  original    papers.     Scott  v.   Chicago, 

Louisiana. — ^Monaghan  v.  Hall,  18  etc.,  R.  Co.,  78  Iowa  199. 

La.  Ann.  310;  Brown  v.  Frantum,  6  Parol  evidence  to  prove  agreement 

La.  40;  Jacob  v.  Davis,  4  La.  Ann.  39.  for  sale  of  land.    Artcher  v.  Zeh,  5 

Michigan. — Johnstone  v.   Scott,  11  Hill  (N.  Y.)  200. 

Mich.  232 ;  Macomb  v.  Wilkinson,  83  Copy  of  letter  instead  of  original. 

Mich.  486.  Ackley  v.  Welch,  85  Hun  (N.  Y.)  178 ; 

Missouri. — State   v.  Robinson,    117  Frink  v,  Alsip,  49  Cal.  103. 

Mo.  649;  LaFayetteMut.  Bld^.  Assoc.  Parol  evidence  of  new  promise  re- 

V.  Kleinhoffer,  40  Mo.  App.  388 ;  Kin-  quired  by  statute  to  be  in  writing.   Ray 

ion  V.  Kansas  City,  etc.,  R.  Co.,  39  v.  Rood,  62  Vt.  293. 

Mo.  App.  382.  Parol  evidence  to  prove  a  mortgage. 

Nebraska. — McCormick  v.  Laugh-  Kloety  v.  Delles,  45  Wis.  484. 

ran,  16  Neb.  87.  Parol    evidence    of   agreement    re- 

Nevada. — Vietti   v.    Nesbitt   (Nev.  quired  to  be  in  writing.    Levyv.  Mad- 

'895)141  Pac.  Rep.  151;   Sherwood  v.  dox,    81    Tex.    210;    McLaughlin   v. 

Sissa,  5  Nev.  349.  Wheeler,  i  S.  Dak.  497. 

Nevt  Mexico. — Sloan  v.   Territory  Parol  evidence  to  prove  ownership 

(N.  Mex.  1891),  27  Pac.  Rep.  416.  of  property.     Hattersley  v.  Burrows,  4 

New    York. — Ackley  v.  Welch,  85  Colo.  App.  538;  Fish  t;.  Chicago,  etc., 

Hun  (N.  Y.)  178;  Artcher  v.  Zeh,  5  R.  Co.,  81  Iowa  280. 

Hill  (N.  Y.)  200.  Parol  evidence  of  a  sheriff  to  prove 

Soutk   Carolina. — Brown   v.    Barn-  a  levy.     Yetzer  v.  Young,  3  S.  Dak. 

well  Mfg.  Co.  (S.  Car.  1896),  24  S.  E.  263. 

Rep.  191 ;  State  v.  Talbert,  41  S.  Car.  Copy  of  private  act  of  legislature 

5^-  instead  of  original.     Pannell  v.  Coe,  i 

Sontk  Dakota. — Yetzer  y.    Young,  Martin  N.  S.  (La.)  614. 

3  S.  Dak.  263 ;  McLaughlin  i;.  Wheel-  I.Allen    v.    Ozark  Land    Co.,    55 

er,  1  S.  Dak.  497.  Ark.  549. 

7V«<u.-»Elli8  V.  GtLrvejj    76   Tex.  2.  Sherwood  v.  Sissa,  5  Nev.  349; 
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(4)  Parol  Evidence  to  Vary  Writing. — It  cannot  be  objected 
for  the  first  time  on  appeal  that  parol  evidence  was  admitted  to 
vary  or  contradict  the  terms  of  a  written  contract.* 

(5)  For  Failure  to  Lay  Sufficient  Foundation  for  Admission — 
(a,")  ij  Propor  neadiagi. — The  objection  that  evidence  is  not  admissi- 
ble under  the  pleadings  must  be  raised  in  the  trial  court,  or  it 
will  not  be  noticed  on  appeal  • 

Yeatman  v,  Erwln,  5  La.  365.     Com-  Mississippi, — Richardson  v.  Foster 

pare  Davis  v.  Mendenhall,  19  Minn.  (Miss.  1895),  18  So.  Rep.  573. 

149.  Missouri. — Young  v.  Thrasher,  61 

1.  Tebbs  V.  Weatherwax,  33  Cal.  58;  Mo.  App.  413;  Harwood  v.  Toms,  130 

Wiseman  v.  Thompson  (Iowa  1895),  ^<>*  ^^5i  Wilson  v,   Gibson,  63  Mo. 

63  N.  W.   Rep.  346;  Zabel  r.  Nyen-  App.  656,  2  Mo.  App.  Rep.  94^ 

huis,  83  Iowa  756;    Schwersenski   v,  Montana. —  McMaster    v.  Montana 

Vineberg,  19  Can.  Sup.  Ct.  343;  Huej  Union  R.  Co.,  I3  Mont  163. 

V.  Drinkgrave,  19  La.  483.  New  Hampshire. — ^Ljons  v.  Child, 

S.  California. — Hutchings  v.  Castle,  61  N.  H.  73. 

48  Cal.  152 ;  Hitchcock  v.  Caruthers,  New   York. — ^Niggli   v.  Foehry,  83 

83  Cal.  533;  Henry  v.  Southern  Pac.  Hun  (N.  Y.)  369;  Staubsandt  v.  Lcn- 

R.   Co.,  50  Cal.    176;    Flynn  v.  San  non,  3  Misc.  Rep    (N.  Y.  C.  PI.)  90; 

Francisco,  etc.,   R.  Co.,  40  Cal.   14;  Davis  v.  Cayuga,  etc.,  R.  Co«,  10  How. 

O'Connell  v.  Main,  etc..  Streets  Hotel  Pr.   (N.  Y.  Supreme  Ct.)  330;  Davis 

Co.,  90  Cal.  515 ;  Carpenter  v.  Ewing,  Sewine  Mach.  Co.  v.  Best,  50  Hun  (N. 

76  Cal.  487.  Y.)  76;   Domschke  v.    Metropolitan 

Connecticut. — Plumb  v.  Curtis,  66  El.    R.   Co.,   74   Hun    (N.    Y.)    442; 

Conn.  154.  Miller  v.  Reynolds,  73  Hun  (N.  Y.) 

Indiana.  —  Doherty  v.  Holliday,  137  483 ;  Commercial  Bank  v.  Shuart,  46 

Ind.  383.  Barb.  (N.  Y.)  371. 

Iowa. — M  ontgomery  County  v.  Ohio. — Hoffman  v.  Gordon,  15  Ohio 

American  Emigrant  Co.,  47  Iowa  91 ;  St.  3ii ;  Allen  v.  Seawell,  70  Fed.  Rep. 

Council  Bluffs  Lodge  No.  49,  etc.,  v.  561. 

Billups,  67  Iowa  674.  Texas. — ^Park  v.  Prendergast,  4  Tex. 

Louisiana. — England  v.  Gripon,  15  Civ.  App.  566. 

La.  Ann.  304;  Coon  v.  Brashear,  7  La.  United  States. —  Eamshaw  v,  Mc- 

369;  Barbet  v.  Roth,  16  La.  Ann.  373;  Hose,  48  Fed.  Rep.  589;  Boston,  etc., 

Kean    v.  Brandon,   17   La.  Ann.  37;  R.  Co.  v.  O'Reilly,  158  U.  S.  334. 

Bryan  v.  Moore,  11  Martin  (La.)  26.  Nova  Scotia. — Hart  v.  McDougall, 

Massachusetts. — Burnett  v.  Smith,  4  35  Nova  Scotia  38. 

Gray  (Mass.)  50.    See  also  Jones  v.  Declaration  or  Comidalat. — In  an  ac- 

Sisson,  6  Gray  (Mass.)  388;  Bass  v.  tion,  aided  by  attachment,  against  a 

Edwards,  126  Mass.  445 ;  Blanchard  v.  surviving  partner  of  a  banking  fiign, 

Cooke,  147  Mass.  315 ;  Stowe  v.  Bowen,  to  recover  deposits,  an  objection  that 

99  Mass.  194;  Lawler  v.  Earle,  5  Allen  evidence  of  the  partnership  was  inad- 

(Mass.)  33;  Russell  f.  Barry,  115  Mass.  missible  because   the  declaration  and 

300.  affidavit  for  attachment  merely  alleged 

Michigan. —  Kuhn  v.  Freund,  87  that  the  defendant  and  his  deceased 
Mich.  545;  Wright  v.  Weimeister,  partner,  naming  them,  were  indebted, 
87  Mich.  594;  Frankel  v.  Coots,  41  without  alleging  that  they  were  part- 
Mich.  75.  ners,  cannot  be  raised  for  the  first  time 

Minnesota. — Lough  v.  Thornton,  17  on  appeal.    Wright  v.  Weimeister,  87 

Minn.  353;    Daniels    v.    Winslow,   3  Mich.  594. 

Minn.  113;  Blakeley  v.  Le  Due,  The  objection  that  proof  of  an  ex- 
19  Minn.  187 ;  Taylor  v.  Parker,  17  tension  of  time  for  the  performance  of 
Minn.  469;  Red  River  Valley  Invest,  a  contract,  and  of  consent  to  the  sub- 
Co.  V.  Cole,  63  Minn.  457 ;  Isaacson  v.  stitution  of  materials  other  than  those 
Minneapolis,  etc.,  R.  Co.,  37  Minn,  provided  for  by  the  contract,  is  improp- 
463;  Tierney  v.  Minneapolis,  etc.,  R.  er  under  an  averment  of  performance, 
Co.,  33  Minn.  311.  must  be  taken  at  the  time  the  evidence 
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(b)  By  PnUadiiftry  Proof. — So  where  evidence,  either  oral  or  written, 
is  admitted  without  objection,  it  is  too  late  to  insist  for  the  first 
time  on  appeal  that  it  was  admitted  without  first  laying  the 
proper  foundation  therefor.* 

is  offered,  to  be  available  on  appeal.  B.  Mon.  (Ky.)  369;  Jarboe  v,  McAtee, 

Stanbsandt  v.  Lennon,  3  Misc.   Rep.  7  B.  Mon.  (1C7.)  279. 

(N.  Y.  C.  PI.)  90.  Af ary/««K/.  —  Luckett  v.  White,  10 

noa  or  Answer.— The  objection  that  Gill  &  J.  (Md.)  480. 

evidence  of  a  set-off  was  inadmissible  Massachuseiis, — Leathe  v,  BuUard, 

under  the  pleadings  cannot  be  raised  8  Gray  (Mass.)  545. 

on  appeaL     Earnshaw  v,  McHose,  48  Missouri. — Brown  v,  Oldham,  123 

Fed.  Rep.  589.  Mo.   621 ;   Webb  v.   Archibald    (Mo. 

So  the  objection  that  a  defense  is  not  1894),  28  S.  W.  Rep.  80. 

open  to  a  defendant  under  his  answer  Nevada, — Lockhart    v,    Mackie,    2 

must  be  deemed  to  have  been  waived,  Nev.  294;  Sharon  t^  Minnock,  6  Nev. 

if  first  made  at  the  hearing  of  excep-  377 ;   State  v.  Consolidated  Virginia 

tions  to  a   ruling  on  evidence  intro-  Min.  Co.,  13  Nev.  194. 

duced  in  support  of  such  defense,  with-  New    Tork, — Boughton    v.    Smith 

out  objection,  at  the  trial  on  a  review  (Supreme  Ct.),  51  N.  Y.  St.  Rep.  316; 

of  a  cause  in  which  the  original  judg-  Kaufman  v,   Schoeffel,   46   Hun  (N. 

ment  was  entered  on  default.     Stowe  Y.)  579;  Hitchines  xk  St.  Louis,  etc., 

f.  Bowen,  99  Mass.  191.  Canal,  etc.,  Co.,  S  Hun  (N.  Y.)  33. 

The  question   whether  the  defense  Texas. — Waters  v.  Spofford,  58Tex. 

of  accident  and  freedom  from  fault  is  115;  McCamant  v,  Roberts,  80  Tex. 

admissible  under  the  general  issue  maj  316. 

be  waived  by  the  plaintiff's  omission  Virginia. — Shue  v,  Turk,  15  Gratt. 

to  present  the  question  at  the  trial.  (Va.)  256. 

Ljons  V.  Child,  61  N.  H.  72.  Testimoiiy. — State  v.  Ingram,  16  Kan. 

Where,  in  an  action  against  a  sheriff  14. 
for  damages  for  taking  goods,  bj  vir-  Oonaliioiiou  of  Writings. —  Where 
tue  of  an  attachment,  from  a  vendor  writings,  the  genuineness  of  which  has 
of  the  defendant  in  the  attachment  not  been  proved,  have  been  admitted 
suit,  the  sheriff  relies  on  fraud  in  the  in  evidence,  objection  on  that  ground 
sale,  but  in  his  answer  does  not  dis-  cannot  be  raised  for  the  first  time  on  ap- 
ttnctlj  aver  the  facts  constituting  the  peal.  George  Campbell  Co.  f.  Ang^s, 
fraud,  and  the  answer  is  not  demurred  91  Va.  438 ;  Guest  v.  Bvington,  14 
to,-  nor  is  evidence  of  the  fraud  ob-  Iowa  30;  McCamant  v.  Roberts,  80 
jected  to  on  the  trial,  it  is  too  late  to  Tex.  316;  Burnett  v.  Lvford,  93  Cal. 
raise  an  objection  to  the  evidence  for  114;  Kaufman  t;.  Schoeffel,  46  Hun  (N. 
the  first  time  in  the  Supreme  Court.  Y.)  579.  As,  for  instance,  to  the  ad- 
Hutching^  V.  Castle,  48  Cal.  152.  mission  of  a  note  in  evidence  without 

1.  Alabama.  —  Beattie  v.  Abercrom-  proof  of  execution.     Hansen  v.  Hale, 

bie,  18  Ala.  9;  Pearson  v.  Darrington,  44  111.  App.  474.     Or  that  the  signa- 

32  Ala.  227;    Cooper  v.  Davison,  86  tures  of  the  maker  and  indorsers  were 

Ala.  367.  not  proved.      Knoll   v.  Kiessling,    23 

California.  —  Posten  v,  Rassette,  5  Oregon  8;  Shain  v.  Sullivan,  106  Cal. 

Cal.  467;  Napa  v.  Howland,  87  Cal.  208.     Or  that  proof  of  letters  of  ad min- 

84;  Burbank  v,  Dennis,   loi  Cal.  90;  istration  was  not  duly  made.  Donohue 

Shain  v,  Sullivan,  106  Cal.  208.  v.  Henry,  4  £.  D.  Smith  (N*  Y.)  162. 

Illinois, —  Funk  v.  Staats,  24  111.  633 ;  Or  that  the  authentication  of  a  record 

Jackson  v,  Warren,  32  111.  331 ;  Daniels  offered   in   evidence  was   insufficient. 

r.  Burso,  40  111.307;  Weber  V.  Mick,  Huling  v.   Fort,   2   Litt.   (Ky.)    194.; 

131  111.  520;  Atchison,  etc.,  R.  Co.  v.  Fourth  Parish,  etc.,  v.  Root,  18  Pick, 

Feehan,  149  111.  302.  (Mass.)   318.     Or  that  there  was   no 

Indiana. — Bass  v.   State,   136  Ind.  proof  of  the   genuineness  of  a  judg- 

165;  Mills  ».  Snypes,  10  Ind.  App.  19.  ment  roll  offered  in  evidence.    Schra- 

Kansas, '^StBX(t  v»  Ingram,  16  Kan.  der  v.  Musical  Mut.  Protective  Union 

14.  (Supreme  Ct.),    8  N.  Y.  Supp.  706 

ir<«/Mjr/.— Harris  v.  Granger,  4  {compare  Baker  v.  Brown,  18  111.  91). 

286  Volume  VIII. 


EvideaM.         EXCEPTIONS  AND  OBJECTIONS.    To  BsduioiL 

c.  For  Irrelevancy. — Error  in  admitting  irrelevant  evidence 
will  not  be  reviewed  on  appeal  in  the  absence  of  any  objection 
to  its  admission  in  the  court  below.^ 

d.  For  Immateriality. — It  goes  without  saying  that  an 
objection  to  the  admission  of  immaterial  evidence  cannot  be 
raised  for  the  first  time  on  appeal. 

e.  To  Order  of  Admission. — An  objection  that  evidence  was 
admitted  out  of  order  cannot  be  raised  for  the  first  time  on 
appeal* 

2.  To  Exclnsion  of  Evidence — a.  Necessity  for  Objections. — 
Objections  to  the  exclusion  of  evidence  not  raised  in  the  court 
below  will  not  be  noticed  on  appeal.^ 

b.  Laying  Foundation  for  Objections. — In  order  to  re- 
serve an  available  objection  to  the  exclusion  of  evidence  a  proper 
question  must  be  asked,*  and,  on  objection  thereto,  an  offer  must 
be  made  showing  what  evidence  will  be  given  if  the  witness  is 
permitted  to  answer,  and  the  purpose  and  object  of  the  testi- 
mony sought  to  be  introduced.*     The  offer  to  show  what  the 

Or  that  the  copy  of  a  judgment  roll  of  rule  it  out,  it  cannot  be  considered  on 

another  state  was  not  properly  exem-  appeal  whether  the  evidence  was  rele- 

plified.      Wells  v.  Davis,  105  N.   Y.  vant  or  not.     Sanders  v.  State,  86  Ga. 

670;  Hunsinger  v,  Hofer,  no  Ind.  390.  717. 

Or  that  exhibits  used   in  depositions  3.  Whitaker  v.  White,  69  Hun  (N. 

were  not  properly  identified.    Toby  v.  Y.)  258;  Kingman  v,  Shawley,  i  Mo. 

Oregon  Pac.  R.  Co.,  98  Cal.  490.    Or  App.  Rep.  281 ;  Olmstead  v,  Webb,  23 

that  the  execution  of  a  contract  of-  Wash.  L.  Rep.  169. 

fered    in    evidence    was   not  proved.  8.  Warfel  v.  Knott,  128  Pa.  St.  528; 

Falk  V.  Gast  Lithograph,  etc.,  Co  ,  54  Befay  v,  Wheeler,  84  Wis.  135 ;  Hunter 

Fed.  Rep.  890.     Or  to  a  deed  for  want  v.  Hatfield,  68  Ind.  416;  Clai-k  v.  Em- 

of  a  seal.     Johnson  v,  Adleman,  35  111.  pire  Lumber  Co.,  87  Ga.  742. 

265;  Chouquette   v.   Barada,   28  Mo.  4.  Carpenter  v.  Willey,  65  Vt.  168; 

491.     To  the  admission  of  a  document  Hugg^ns  v.    Hughes,    11    Ind.    App. 

as  an  ancient  instrument,  for  failure  465;  Lewis  t^.  State,  4  Ind.  App.  504; 

to  show  that  it  came  from  the  proper  Darnell   v.   Sallee,   7   Ind.  App.  581; 

custody.     Ballard   v.   Carmichael,   83  Kendallville  First  Nat.  Bank  v.  Stan- 

Tex.  35£,.     To  items   and  entries   in  ley,  4  Ind.  App.  213;  Gray  v.  Elzroth, 

books  because  the  person  who   made  10  Ind.  App.  587 ;  Toledo,  etc  ,  R.  Co. 

the  entries  was   not  called   to  prove  v,  Jackson,  5  Ind.  App.  547 ;  Houghton 

them.    Volker  v.  Tecumseh  First  Nat.  v,  Clarke,  80  Cal,  417;   Best  v,  HoefF- 

Bank,  26  Neb.  602.     To  a   municipal  ner,  39  Mo.  App.  682. 

ordinance  for  want  of  proof  of  the  pas-  6.  Alabama,  —  Tolbert  v.  State,  87 

sage  or  publication  thereof.     Morris  Ala.  27. 

V.  Greenwood    (Miss.   1895),    19    So.  Arizona,  —  Snead  v,  Tietjen    (Ari- 

Rep.  105.  zona  1890),  24  Pac.  Rep.  324. 

1.  Walton    V.    Twiggs,  91   Ga.  90;  California.  —  Houghton  v.  Clarke, 

Sanders  v.  State,  86  Ga.  717 ;  Jackson-  80  CaL  417. 

ville,  etc.,  R.  Co.  v.  Peninsular  Land,  Illinois. — Cook  v»  Haussen,  51  IlL 

etc.,  Co.,  27  Fla.  i,  157 ;  State  v.  Far-  App.  269;  Gaf!ield  v,  Scott,  33  III.  App. 

rell,  82  Iowa  553;  Laughlin  v.  Thomp-  317.     See  also  Chicago,  etc.,  R.  Co.  v. 

son^  76  Cal.  287 ;  Owen  v.  Phillips,  73  Shenk,  131  111.  283. 

Ind.  284;  Taliaferro  v,  Lee,  97  Ala.  Indiana.  —  Graeter  v.  Williams,  55 

92 ;  People's  Nat.  Bank  v.  McKethan,  Ind.  461 ;  Mitchell  v.  Chambers,  55  Ind. 

84  N.  Car.  582.  289;    Bake   v.   Smiley,   84  Ind.    212; 

Thus,  on  an  indictment  for  larceny,  Louisville,  etc.,  R.  Co.  v.  Smith,  91 

where  evidence  is   admitted  without  Ind.   119;  Elliott  v.  Russell,  92  Ind. 

objection  and  no  motion  is  made  to  526;  Cox  v.  Dill,  85  Ind.  334;  Cam- 
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witness  would  testify  to,  if  permitted  by  the  court,  should  dis- 
close  all  the  facts  necessary  to  establish  its  admissibility.^ 

bridge  City  First  Nat.  Bank  v.  Colter,  47 ;  Meyers  v.  Cohn,  4  Misc.  Rep.  (N. 

61  Ind.  153;  Conden  v.  Momingstar,  Y.  C.  Fl.)  185;  Dainese  v,  Allen,  14 

94  Ind.   150;    Farman  v.  Lauman,  73  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  363; 

Ind.  568;    Stanley  v.  Sutherland,   54  Feldman  v,  McGraw,    i  N.  Y.  App. 

Ind.  339;  Toledo,  etc.,  R.  Co.  v.  Jack-  Div.  574;  Ogden  v.  Raymond,  5  Bosw. 

son,  5  Ind.  App.  547;    Whitehead  v.  (N.  Y.)  16. 

Hathaway,  85  Ind.  85 ;  Lauter  v.  Simp-  North  Dakota. — Brundage  v,  Mellon 

SOD,  2  Ind.  App.  293;  Chicago,  etc.,  (N.  Dak.  1895),  ^  ^*  ^-  Rep.  209; 

R.  Co.  V.  De  Baum,  2  Ind.  App.  281 ;  Halley  v,  Folsom,  i  N.  Dak.  325. 

Smith  V.  Gorham,  119  Ind.  436;  Shep-  Ohio. — New  York,  etc.,   R.  Co.  v, 

ard  V.  Goben,   142  Ind.  318 ;  Starr  v,  Ellis,  2  Ohio  Dec.  627. 

Hunt,  25  Ind.  313;  Gray  v.  Elzroth,  Oregon. — Kelley    v,    Highfield,    15 

ID  Ind.  App.  587;  Higham  V.  Vanos-  Oregon  277;  Tucker  v.  Constable,  16 

del,  loi  Ind.    160;  Tobin  v.  Young,  Oregon  407. 

124  Ind.  507 ;  Lewis  v.  State,  4  Ind.  Pennsylvania. — Hill  v.  Truby,  117 

App*    5<Hi    Darnell  v.  Sallee,  7  Ind  Pa.  St.  320. 

App.  581 ;    £vansville  v.  Thacker,  2  South  Dakota, — ^Tootle  v.  Petrie  (S. 

Ind.  App.  370;  Vurpillat  v.  Zehner,  2  Dak.  1895),  65  N.  W.  Rep.  43. 

Ind.  App.  397;  Kern  f .  Bridwell,  119  Texas.  —  Cunningham    v,    Austin, 

Ind.  226;  Kendallville  First  Nat.  Bank  etc.,  R.  Co.,  88  Tex.  534;  Gulf,  etc., 

V.  Stanley,  4  Ind.  App.  213;  Huggins  R.  Co.  v.  Locker,  78  Tex.  279;  Mc- 

V.  Hughes,  II  Ind.  App.  465.  Auley  v.  Harris,  71  Tex.  631;  Waco 

Iowa. — Paddleford  v.  Cook,  74  Iowa  Tap  R.  Co.  v.  Shirley,  45  Tex.  357. 

433 ;  Donnelly  v.  Burkett,  75  Iowa  613.  Vermont. — Carpenter  v.  Wilier,  65 

Kentucky. — ^Todd  v.  Louisville,  etc.,  Vt.  168;  Carpenter  v.  Corinth,  58  Vt. 

R.  Co.  (Ky.  1889),  II  S.  W.  Rep.  8.  214;  Roach  v.  Caldbeck,64  Vt.  593. 

Massachusetts. --CroYrXey  v.  Apple-  Wisconsin. —  Dreher  v.  Fitchburg, 

ton,  148  Mass.  98;  Smethurst  v.  Inde-  22  Wis.  675;  John  R.   Davis  Lumber 

pendent  Congregational   Church,  148  Co.  v.  Milwaukee  First  Nat.  Bank,  90 

Mass.  261.  Wis.  464. 

Minnesota. — Peterson  v.  Mille  Lacs  United    States. — ^Tolson  v.  Inland, 

Lumber  Co.,  51  Minn.  90.  etc..  Coasting  Co.,  6  Mackey  (D.  C.) 

Missouri. — Best  i'.  Hoeffner,  39  Mo.  39;  Ladd  v.  Missouri  Coal,  etc.,  Co., 

App.  68a.  66  Fed.  Rep.  880. 

J^e^^a^i^a.— Consaul  v.  Sheldon,  35  PmpOM  and  Objeot  of  Taettiiioiiy.  — 

Neb.  247;  Ford  v.  State,  46  Neb.  390;  Lauter  v.  Simpson,  2  Ind.  App.  293; 

Kearney  County  v.  Kent,  5  Neb.  227;  Tootle  v.  Petrie  (S.  Dak.  1895),  ^5  N. 

Masters  v.  Marsh,  19  Neb.  458 ;  Math-  W.  Rep.  43 ;  Matter  of  Bateman,  145  N. 

cws  V.  State,  19  Neb.  330;  Lipscomb  v.  Y.  623. 

Lyon,  19  Neb.  522;  Yates  v.  Kinney,  1.  Hill  v.  Truby,  117   Pa.  St.  320; 
25  Neb.   120;  Burns  v.  Fairmont,  28  Davist^.Getchell,  32  Neb.  792;  Lincoln 
Neb.  866;  Connelly  v.  Edgerton,  22  Nat.  Bank  v.  Davis,  32  Neb.  i;  Ladd 
Neb.  82;  Western  Home  Ins.  Co.  v.  v.  Missouri  Coal,  etc.,   Co.,  66  Fed. 
Richardson,  40  Neb.  i ;  Smith  v.  Hitch-  Rep.  880;   Crate  v.  Dacora  (Supreme 
cock,  08  Neb.  104;  Hurlbut  v.  Hall,  39  Ct.),  15  N.  Y.  Supp.607;  Ward  v.  Kil- 
Neb.  »89';  Barton  v.  McKay,  36  Neb.  patrick,  85  N.  Y.  413;  Jones  v.  State, 
633;  Dukehart  v.  Coughman,  36  Neb.  11  Lea  (Tenn.)  4^;  East  Tennessee, 
412;  Omaha  F.  Ins.  Co.  v.  Berg,  44  etc.,  R.  Co.  v.  Gurley,  12  Lea  (Tenn.) 
Neb.  522;  Burk  v.  Dempster,  34  Neb.  46;  Linton  t;.  Allen,  154  Mass.  432.    See 
426;  Davis  V.  Getchell,  32  Neb.  792;  also  Cromwell  v.  Horton,  94  Ala.  647. 
Brecher  v.  Treitschke,  33   Neb.  699;  Ambignons    Offer  of   Bvldaica. — If  a 
Roach  V.   Hawkinson,   34  Neb.  658 ;  party  excepting  on  account  of  the  re* 
Hamilton  v.  Ross,  23  Neb.  630;  Lincoln  jection  of  evidence  does  not  make  the 
Nat.  Bank  v.  Davis,  32  Neb.  i ;  Mord-  offer  in  plain  and  unequivocal  terms, 
horst  V.  Nebraska  Telephone  Co.,  28  but  leaves  it  fairly  open  to  two  con- 
Neb.  610.  structions,  he  has  no  right  to  insist  in 

New  ^T^r^.-^Matter  of  Bateman,  145  a  court  of  review  upon  that  construc- 

M.  Y.623;  Daniels  v.  Patterson,  3  N.  Y.  tion  which  is  most  favorable  to  him- 
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Sxo^om  to  Bole. — ^The  rule  is,  however,  subject  to  a  few  excep- 
tions. Thus,  if  the  court  rules  that  the  party  cannot  recover  on 
the  theory  on  which  he  is  seeking  to  sustain  his  action,*  or  that 
the  fact  sought  to  be  proved  is  not  within  the  issues  made  by  the 
pleadings,*  no  formal  offer  of  proof  or  statement  of  what  is 
expected  to  be  proved  is  necessary  in  the  absence  of  notice  that 
he  must  do  so,  and  the  rule  does  not  apply  to  a  question  asked 
upon  the  cross-examination  of  a  witness  called  by  his  adversary.* 

c.  Necessity  for  Exceptions. — So  the  objection  must  be 

saved  by  exception.     If  no  exception  is  taken  to  the  exclusion  of 
offered  evidence,  the  ruling  cannot  be  assigned  as  error.* 

self,  unless  it  appears  that  it  was  so  accept  the  ruling  of  the  court  as 
understood  by  the  court  below.  Dan-  settling  the  question  that  he  cannot  in 
iels  V.  Patterson,  3  N.  Y.  47.  any  event  recover  upon  the  theory  on 
1.  ''  Where  a  fundamental  objection  which  he  is  proceeding,  and  may 
is  interposed,  where  it  strikes  at  the  therefore,  without  further  futile  strug- 
very  heart  of  the  case,  and  where  logic-  gle  against  the  inevitable,  withdraw 
ally  it  must,  if  sustained,  result  in  the  from  that  tribunal,  and  test  the  sound- 
exclusion  of  evidence  of  sequent  facts  ness  of  the  ruling  in  the  appellate 
which  hang  upon  it  and  have  no  mean-  court."  Brundage  v.  Mellon  (N.  Dak. 
ing  or  force  in  the  case  without  proof  1895),  ^3  N.  W.  Rep.  210. 
of  this  main  fact  on  which  they  rest  2.  Starr  v.  Hunt,  25  Ind.  313;  Feld' 
for  their  significance  in  the  cause,  man  v,  McGraw,  i  N.  Y.  App.  Div. 
then,  when  the  ruling  of  the  court  is  574. 

adverse,  the  baffled  litigant  need  pro-  8.  Cunningham  v,  Austin,  etc.,  R. 

ceed  no  further  in  the  hopeless  effort  Co.,  88  Tex.  534. 

of  establishing  a  cause  of  action.    The  4.  California. — Emeric  v.  Alvarado, 

attitude  of  the  court  in  such  a  case  is  90  Cal.  444. 

that,  assuming  that  all  the  other  al-  Illinois. — Mahany  v.  People,  138  111. 

legations  of  the  complaint  are  true,  311. 

the  plaintiff,  as  a  matter  of  law,  can-  Indiana. — Fleming  v.  Yost,  137  Ind. 

not  recover  on  the  theory  of  the  case  on  95 ;  Rees  v.   Black  well,  6  Ind.   App. 

which  he  is  seeking  to  recover  at  the  506;  Grover,  etc.,  Sewing  Mach.  Co. 

trial.     It  would  be  waste  of  time  for  v.  Newby,  58  Ind.  570. 

him  to  proceed  further;  and,   unless  /owa.--^ouster  v.   Black,   87  Iowa 

the    trial    court  notifies  him  that   it  519. 

desires  him  to  offer  proof  of  the  other  Michigan, — Barnum    v.     Andrews 

facts  necessary  to  sustain  his  action,  (Mich.  1895),  ^3  ^'  ^-  R-^P-  983. 

he  has  a  right  to  assume  in   such  a  Minnesota.  —  Roehl    v,    Baasen,    8 

case  that,  for  the  purpose  of  testing  Minn.  26. 

the  correctness   of  the  ruling  of  the  Missouri. — State    v.    Higgins,    124 

court,  the  other  facts  are  deemed  by  Mo.  640;  Downey  v.  Read,   125  Mo. 

the  court  to  be  capable  of  proof.     The  501 ;  State  v.  Horn,  115  Mo.  416;  Chi- 

decision  of  the  court  was  a  plain  and  cago,  etc.,  R.  Co.  v,  Elliott,  117  Mo. 

decisive  declaration  to  plaintiff  that,  549;  State  v»  Flanders,  118  Mo.  227; 

although  he  should  prove  all  the  other  State  v.  Havens,  95  Mo.  167 ;  Pierce 

facts  as  alleged,  he  could  not  in  that  v.  Michel,  60  Mo.  App.  187 ;  State  v. 

court  recover  damages  against  defend-  Johnson,  58  Mo.  App.  479. 

ant  for  the  fraudulent  representations  Nebraska,  —  Kearney     County     v, 

of  the  deceased    partner.    The    trial  Kent,  5  Neb.  227 ;  Hurlbut  v.  Hall,  39 

judge,    of    course,    can    compel    the  Neb.  889 ;  Dawson  v.  Dawson,  96  Neb. 

plaintiff  to  prove  all  the  other  facts.  716. 

He  may  admit  the  evidence  which  he  North  Carolina. — State  v,  Ballard, 

deems  incompetent,  and  after  the  case  79  N.  Car.  627. 

has  been  fully  tried,  may  strike  it  out,  Pennsylvania. — ^Mixel  v.  Betz,  168 

and  direct  a  verdict  for  the  defendant.  Pa.  St.  328;  Com.,  t;.  Bezek,  168  Pa. 

But  unless  he  calls  for  proof  of  the  St.  603. 

other  facts,  the  plaintiff  has  a  right  to  Texas, — Roberts  v.  State,  5  Tex. 
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d.  Time  of  Taking  Exceptions.— And  the  exception  must 
be  taken  at  the  time  the  ruling  is  made,  or  the  appellate  court 
will  not  review  it.^ 

3.  To  Competency  of  Witness — a.  Necessity  for  Objections.— 
Objections  to  the  competency  of  a  witness,  if  not  made  be- 
low, cannot  be  urged  on  appeal;  by  failure  to  object  at  the 
proper  time  the  objection  is  waived.*  This  rule  covers  all 
grounds  of  competency.  It  applies  alike  whether  the  objec- 
tion is  based  on  the  incompetency  of  the  witness  to  testify 

• 

App.  141 ;  Jordan  v.  State  (Tex.  Grim.  Minnesota, — Levering  v,  Langlej, 

App.  1896),  53  S.  W.  Rep.  869;  Craw-  8  Minn.    107;   Coles  v.   Shepard,  30 

ford  If.  State  (Tex.  Crim.  App.  1895),  Minn.  446. 

33  S.  W.  Rep.  350;  Noell  v,  Bonner  Mississippi. — ^Ferguson  v.  Oliver,  8 

(Tex.  Civ.  App.  1802),  21  S.  W.  Rep.  Smed.  &  M.  (Miss.)  332;  Ned  v.  State, 

553;  Schurzer  v.  State,  34  Tex.  Crim.  33  Miss.  364. 

Rep.  276.  New  Jersey, — Price  v.  Ward,  7  N. 

Vermont — Carpenter  v.  Willej,  65  J.  L.  127 ;  Den  v.  Geiger,9N.  J.  L.  225 ; 

Vt  168.  Monfort  v.  Rowland,  38  N.  J.  Eq.  181. 

West  Virginia. — Halstead  v.  Hot-  NewTorh. — Roosevelt  t;.  EUithorp, 

ton,  38  W.  Va.  727.  10  Paige  (N.  Y.)  418;  Leach  v.  Kel- 

Wisconsin. — John  R.  Davis  Lumber  sey,  7  Barb.  (N.  Y.)  470;  McDonough 

Co.  V.  Milwaukee  First  Nat.  Bank,  90  v.  Loughlin,  20  Barb.   (N.   Y.)  238; 

Wis.  464.  Fenn  v.  Timpson,  4  E.  D.  Smith  (N. 

1.  Souster  v.  Black,  87   Iowa  519;  Y.)  276. 

Weis  V.  Madison,  75  Ind.  241 ;  State  Oregon. — State  v.  Steeves,  29  Ore- 

V.  Higgins,  124  Mo.  640 ;  Downey  v.  gon  85. 

Read,  125  Mo.  501 ;  State  v.  Ballard,  South  Carolina. — Henshaw  v.  Rob- 

79  N.  Car.  627.  ertson,  Bailey  Eq.  (S.  Car.)  311. 

An  exception  to  the  rejection  of  evi-  Texas. — Texas,  etc.,  R.  Co.  v.  Casey, 

dence  not  taken  until  the  next  term  52  Tex.  112;  St.  Paul  F.  &  M.  Ins.  Co. 

after  the  trial  is  taken  too  late,  al-  v.  McGregor,  63  Tex.  399;  Nichols  v. 

though   the  judgment  has  not  been  State,  32  Tex.  Crim.  Rep.  391. 

signni.    U.  S.  v.  Carey,  no  U.  S.  <i.  Vermont. — Carpenter  v.  Corinth,  58 

Sidiuliig  BxeapHoiis  to  WrtUng. — ^An  Vt.  214. 

exception  to  the  exclusion  of  testimony  Virginia, — Simmons  v,   Simmons, 

must  be  reduced  to  writing  when  taken,  33  Gratt.  (Va.)  451;  Baxter  v.  Moore, 

or  leave  must  be  obtained  to  after-  5  Leigh  (Va.)  219. 

wards  reduce  it  to  writing.     Weis  v.  Washington. — Robinson  v,  Marino, 

Madison,  75  Ind.  241 ;  Sohn  v.  Marion,  3  Wash.  434. 

etc..  Gravel  Road  Co.,  73  Ind.  77.  United  States. — Flagg  v.  Mann,  2 

t.  Arhansas. — McCarront/.Cassidy,  Sumn.  (U.  S.)  489;  The  Palmyra,  12 

18  Ark.  34;  Allen  v.  Hightower,  21  Wheat.  (U.  S.)  18. 

Ark.  316.  England. — Turner  v.  Pearte,   i  T. 

Ca/i/ornta. — Curiae  v.  Packard,  29  R.  717. 

Cal.  194; Brumley V.Flint, 87 Cal. 471.  Oontra. — Though  the  party  against 

Georgia. — Clarke  v,  Alexander,  71  whom    an    incompetent   witness    has 

Gt.  500.  given  evidence  may  have  lost  his  right 

Illinois. — Warren  v  Warren,  105  111.  to  object  to  his  evidence,  jret  the  court 

568;  Kelsey  v.  Snyder,  118  111.  544;  may,  on  its  own  motion,  if  it  appears 

Webb  V,  Alton  M.  &.  F.  Ins.  Co.,  10  that  the  evidence  is  opposed  to  the 

111.  2m;  Pease  v.  Hunt,  60  111.  App.  policy  of  the  law  and  dangerous  to  the 

S8s;  Bruner  v,  Nisbett,  31  111.  App.  administration  of  justice,  suppress  it. 

5x7;  Keithley  v.  Stafford,  126  111  507.  It  was  so  held  in  an  action  to  foreclose 

Indiana, — Zion  v  State,  3  Ind.  397.  a  mortgage  where  the  mortgagee  was 

Iowa, — ^Moody  v.  Dryden,  72  Iowa  dead  and  an  attempt  was  made  to  prove 

^1 ;  Schmidt  tr.  Littig,  69  Iowa  277.  usury  as  a  defense  by  the  testimony  of 

MarylaMd.-^WindwsLrt  v,  Allen,  13  the  mortgagor.     Monfort  v,  Rowland, 

Md.  196.  38  N. }.  Eq.  181. 
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because  of  interest,^  or  relationship,*  or  infamy,  or  want  of 
credit,*  or  incapacity  to  understand  the  nature  of  an  oath,* 
or  because  of  the  death  of  one  of  the  parties  to  a  contract 
in  suit,*  or  because  of  the  incompetency  of  a  witness  to  testify 
as  an  expert.* 

Ezoeptlan  to  Bulo. — The  rule,  however,  is  not  operative  as<Lgainst 
a  minor ;  where  the  testimony  of  an  incompetent  witness  would 
affect  the  interest  of  a  minor,  the  court  may  and  should  of  its 
own  motion  reject  it.'' 

^.  Time  of  Making  Objections — (i)  Where  Objection  is 
Known  when  Witness  is  Introduced. — In  several  decisions  it  is 
said  that  objections  to  the  competency  of  witnesses  were  for- 
merly allowed  only  upon  the  voir  dire;  and  that  after  the  witness 
was  sworn  in  chief,  it  was  too  late  to  allege  his  incompetency .• 
This  rule  has  been  adhered  to  in  a  comparatively  recent  de- 
cision,® but  it  is  against  the  weight  of  authority.  It  is  generally 
held  that  the  objection  may  be  taken  after  the  witness 
is  sworn,  but  should,  with   certain   exceptions  which  will  be 

1.  Price  V,  Ward,  7  N.  }.  L.  137 ;  cannot  say  that  justice  has  admifxd 
Roosevelt  v.  EUithorp,  10  Paige  (N.  illegal  evidence,  becatise  no  such  ill«:- 
Y.)4i8;  Leach  f.  Kelsey,  7  Barb.  (N.  gality  was  made  to  appear;  and  the 
Y.)  470;  McDonough  v,  Loughlin,  20  law  will  not  suffer  him  afterwards  to 
Barb.  (N.Y.)  338;  Baxter  t/.  Moore,  5  take  advantage  of  his  own  neglect, 
Leigh  (Va.)  219;  Simmons  v.  Sim-  otherwise  there  could  be  no  end  of 
roons,  33  Gratt.  (Va.)  451 ;  Keithley  v,  controversy.  Price  v.  Ward,  7  N.  J. 
Stafford,  126  111.  507 ;  Snow  v.  Batchel-  L.  128. 

der,  8  Cush.  (Mass.)  513;    Damon  v.  7.  Sherman  v.  Lanier,  39  N.J.  Eq. 

Carrol,  163  Mass.  409.  253. 

2.  Texas,  etc.,  R.  Co.  v,  Casey,  52  8.  Hartshorne  v.  Watson,  5  Bing. 
Tex.  112;  (I^oles  t;.  Shepard,  30  Minn.  N.  Cas.  477,  35  E.  C.  L.  187;  Shurt- 
446;  Walkers.  State,  34  Fla.  167.  leff  v.  Willard,  19  Pick.  (Mass.)  2x2; 

8.  Price  v.  Ward,  7  N.  J.  L.  128.  Dewdney    v.    Palmer,    4    M.    &  W. 

4.  Nichols  V,  State,  32  Tex.  Crim.  664;  Jacobs  v,  Laybom,  11  M.  &  W. 

Rep.  391.  687. 

8.  Moody  V,  Dryden,  72  Iowa  461.  '*The  regular  way,  although  in  some 

6.  Robinsont;.  Marino,  J  Wash.  434;  instances  the  strict  course  may  have 

Carpenter  t>.  Corinth,  58  Vt.  214;  Ross  been  improperly  departed  from,  was 

V,  State,  9  Ind.  App.  35 ;  Brumley  v,  for  you  to  vaskkt  this  objection  on  the 

Flint,  87  Cal.  471.  voir  dirty  when  other  evidence  might 

Xncompetancy  for  Interest  —  Baaioiia  have  been  called,  if  necessary,  to  prove 
ftyr  Rule. —  If  an  objection  based  on  the  the  incompetency,  and  then,  if  the  in- 
ground  of  interest  should  be  taken  for  competency  were  established,  an  op- 
the  first  time  in  a  court  of  last  resort,  portunity  would  be  afforded  to  the 
the  opposite  parties  might  be  taken  plaintiff  of  proving  his  case  by  other 
by  surprise ;  first,  because  the  incom-  evidence.'*  Dewdney  v.  Palmer,  4  M. 
petency    might,    in    some  cases,    be  &  W.  664. 

removed    by    release    or    otherwise,  Bzoliudon  of  Wtt&eM — WalTW.of  Oltfee- 

Roosevelt  v.  EUithorp,  10  Paige  (N.  tton. — Where  a  witness  is  excluded  on 

Y.)  418;   second,  because  if  not  re-  objection,   but  afterwards  the  courts 

moved,  and  the  witness  were  excluded,  doubting  the  correctness  of  its  ruling, 

the  loss  of  his  testimony  might,  per-  offers  to  open  the  question  and  hear 

haps,  be  supplied  by  other  evidence,  further  argument,  which  the  counsel 

Simmons  v.  Simmons,  33  Gratt.  (Va.)  declines,  the  objection    will  be   con- 

460.     If  a  suitor  stands  by  and  sees  an  sidered  waived.     McBride  v,  Cicotte, 

interested   witness    taken  and   sworn  4  Mich.  478. 

against  him,  without  opposition,  he  9.  Milsap  v.  Stone,  2  Colo.  139. 
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noticed,^  be  taken  before  the  examination  in  chief  has  been 
commenced.* 

It  is  not  competent  for  a  party  against  whom  a  witness  is 
called  and  examined  to  lie  by  and  speculate  on  the  chances,  first 
learning  what  the  witness  testifies,  and  then,  when  he  finds  the 
testimony  unsatisfactory,  object  either  to  the  competency  of 
the  witness  or  to  the  form  or  substance  of  the  testimony.*  If, 
with  full  knowledge  of  the  incompetency  of  the  witness,  he 
allows  him  to  be  sworn  and  examined  without  objection,  he  will 
be  understood  as  taking  the  risk  of  his  evidence,  and  as  waiving 
irrevo(fably  his  right  to  have  the  evidence  excluded.*  This  rule 
applies  whether  the  cause  is  of  legal  or  equitable  cognizance. 

Where  a  party  or  his  attorney  attends  at  the  taking  of  a  depo- 
sition of  a  witness  for  his  adversary,  he  should  then  and  there 
raise  any  known  objections  to  the  competency  of  such  witness, 
for  if  he  cross-examines  him,  knowing  that  he  is  incompetent, 
the  objection  is  waived  and  cannot  be  raised  at  the  hearing.* 

1.  See  infra,  (2)  Where  Objection  is  ness  ought  to  be  taken  before  the  wit- 
Disamered  during  the  Trial,  ness  is  examined  in  chief,  but  the  rule 

2.  Yardlej  v.  Arnold,  C.  &  M.  438,  is  not  inflexible.  Each  case  must  be 
41  E.  C.  L.  241 ;  Patterson  v,  Wallace,  determined  on  its  own  circumstances. 
44  Pa.  St.  88;  ShurtleflF  v,  Willard,  19  Hill  v.  Postley,  90  Va.  203. 

Pick.  (Mass.)  213;  Snow  v.Batchelder,  8.  Quin    v,   Lloyd,  41  N.  Y.   349; 

SCush.  (Mass.)  513;  Donelson  v.  Taj-  Sheridan  v.  Medara,  10  N.  T.  Eq.  469. 

lor,  8  Pick.  (Mass.)  390;  Berryman  v.  4.  Monfort  v.  Rowland,  38  N.  J.  Eq. 

Graham,  21  N.  J.  Eq.  372;  Boone  v.  183;   Berryman   v,  Graham,   21  N.  J. 

Ridgway,  29  N.  J.  Eq.  543 ;  Sheridan  Eq.  372 ;  Boone  v,  Ridgway,  29  N.  t. 

t*.  Medara,  10  N.  ].  Eq.  469;  Monfort  Eq.  543;  Donelson  v.  Taylor,  8  Pick, 

v.  Rowland,  38  N.  J.  Eq.  183;  State  t;.  (Mass.)    390;  Snow  v.  Batchelder,   8 

Crab,  121  Mo.  554;  Hickman  v.  Green,  Cush.  (Mass.)  51^ 

123  Mo.  165 ;  Lewis  v,  Morse,  20  Conn.  6.  Sutton  Coldneld  Corp.  v,  Wilson, 

216;  Johnson  v.  Alexander,  14  Tex.  i  Vern.  254;  Bland  v.  Armagh,  3  Bro. 

382;  State  V.  Damery,  48  Me.  327;  P.  C.  622;  Ogle  v.  Paleski,  Holt  485, 

Quin  V.  Lloyd,  41  N.  Y.  349;  Veiths  3  E.  C.  L.  193;  U.  S.  v.  One  Case  of 

V.  Hagge»  8  Iowa  163;   Levering  v.  Hair  Pencils,    i   Paine   (U.   S.)  400; 

^'S^glcji  8  Minn.  107 ;  Inglebright  v,  Mohawk  Bank  v.  Atwater,  2  Paige  (N. 

Hammond,  19  Ohio  343.  Y.)  60;  Roosevelt  v.  EUi thorp,  10  Paige 

Afttf  Ptrtct Bramlnation. — Theobjec-  (N.  Y.)  415;  Town   v,  Needham,  3 

tion  to  a  witness  on  the  ground  of  in-  Paige  (N.  Y.)  545;  Brooks  v.  Crosby, 

competency  on  account  of  his  being  a  22  Cal.  43;  Hudson  v.  Crow,  26  Am. 

partner,  not  made  until  after  the  direct  515;  Drake  v,   Foster,   28  Ala.  654; 

examination,  is  not  well  taken  in  point  Hord  v.  Colbert,  28  Gratt.  (Va.)  55. 

of  time.    Sheridan  v.  Medara,  10  N.  J.  In  Hudson  v.   Crow,  26  Ala.   521, 

Eq.469.  Chilton,  C.  J.,  said:  "The  court  be- 

Tlw  Bvltf  In  Ylrglnla. — It  has  never  low  did  not  err  in  refusing  to  exclude 
been  decided  in  this  state  that  objection  the  deposition  of  Williams,  conceding 
tothecompetency  of  awitnessisneces-  that  he  was  an  interested  witness, 
sarily  waived  unless  made  before  the  For  it  is  not  permitted  to  a  party  know- 
examination  in  chief .  On  the  contrary,  ing  of  a  witness's  interest  to  allow  his 
inWarwickv.  Warwick, 31  Gratt. (Va.)  adversary  to  go  on  and  examine  him 
70,  there  was  no  objection  until  after  by  deposition,  raising  no  objection  on 
the  examination  in  chief  had  com-  the  ground  of  interest,  thus  enabling 
menced,  and  it  was  held  that  this  was  himself  to  read  the  deposition  if  it 
not  a  waiver  of  the  right  to  object,  should  prove  beneficial  to  his  side  of 
The  general  rule  undoubtedly  is  that  the  case,  but,  in  the  event  it  should 
obje^on  to  the  competency  of  a  wit-  prove  detrimental  to  him,  then  for  the 
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But  if  an  objection  is  properly  taken  it  is  not  waived  by  cross- 
examining  the  witness  whose  competency  is  attacked,*  The 
objection,  however,  must  be  taken  as  soon  as  the  incompetency 
of  the  witness  is  discovered,  by  motion  to  strike  out  or  otherwise.* 
If  this  is  not  done  the  objection  is  waived.^ 

(2)  Where  Objection  is  Discovered  during  the  Trial. — The  rule 
as  stated  must  be  taken  with  this  qualification,  which  is  now  as 
well  established  as  the  rule  itself,  that  if  the  incompetency  of 
the  witness  is  unknown  to  the  party  at  the  time  he  is  sworn  the 
objection  may  be  raised  at  any  stage  of  the  trial  when  discov- 
ered,* and  the  rule  is  the  same  whether  the  cause  is  civil  or 

first  time  to  spring  the  objection  at  the  ject  or  disregard  the  evidence  of  the 

trial  and  exclude  it.     The  rule  which  interested  witness.     Heeljr  v,  Barnes, 

usually  obtains  of  not  allowing  ques-  4  Den.  (N.  Y.)  73. 

tions  to  be  asked  upon  cross- examina-  8.  State    v,    Damerj,  48  Me.    327; 

tion  which  properly  belong  only  to  an  Lewis  v,  Morse,  20  Conn.  216. 

examination  on  the  t;<?i>  </ir^  is  founded  4.  Indiana.  —  Stout    v.     Wood,    i 

upon  a  similar  reason — the  objecting  Blackf.  (Ind.)  72. 

party  ought  not  to  be  allowed  to  spec-  Iowa. — Veiths  v.  Hagge,  8  Iowa  165. 

ulate  upon  the  testimony  of  a  witness  Maine. — Butler  v.  Tufts,  13  Me.  302. 

whose  interest  is  known  to  him.     The  Maryland,  —  Baugher  v.  Duphorn, 

true  rule  requires  the  party  against  9  Gill  (Md.)  314;  Andre  ik  Bodman, 

whom  an  interested  witness  is  offered  13  Md.  241 ;  Morton  v.  Beall,  2  Har. 

to  elect  whether  he  will  permit  him  to  &  G   (Md.)  136. 

be  examined    or    not,  as  soon  as  the  Massachusetts. — ShurtlefT    v.   Wil- 

opportunity  to  make   such  election  is  lard,  19  Pick.  (Mass.)  212;  Donelson 

offered,  and  if  he  does  not  do  so  he  is  v.  Taylor,  8  Pick.  (Mass.)  390;  Fisher 

presumed  to  waive  it  forever."  v,  Willard,  13  Mass.  379. 

Btatatory  Chaxiges — ^FLoxlda. — In  Flor-  Mississippi.  —  Carter  r.   Graves,  6 

ida  an  objection  to  the  competency  of  How.  (Miss.)  9. 

a  witness  whose  deposition  is  offered  Netv  Jersey. — Den  v.  Downam,  13 

in  evidence  may  be  made  at  the  time  N.  J.  L.  135;  Den  v.  Ashmore,  22  N. 

it  is  offered ;  and  such  objection  is  not  J.  L.  269. 

waived  by  an  objection  made  only  to  New  Tork. — Swift  v.  Dean,  6  Johns, 

the  time  and   manner    of  taking   the  (N.  Y.)  523. 

deposition   at    the   time  of   receiving  Texas. — Johnson  v.  Alexander,  14 

notice  of  the  taking.     Walls  v.  Endel,  Tex.  385. 

17  Fla.  478.  England, — Beeching  v,  Gower,  Holt 

1.  Boylan  v  Meeker,  28  N.  J.  L.  313,  3  E.  C  L.  129;  Morish  v.  Foote, 
274;  Ogden  V.  Robertson,  15  N.  J  L.  8  Taunt.  454,  4  E.  C.  L.  164;  Perigal 
124;  Rogers  v.  Dibble,  3  Paige  (N.  v.  Nicholson,  Wightw.  64;  Jacobs  -o. 
Y.)  241 ;  Neilson  v.  Bowman,  29  Gratt.  Layborn,  11  M.  &  W.  692;  Needham 
(Va.)  732.  V.  Smith,  2  Vern.  464;  Stone  v,  Black- 

2.  Sims  V.  Givan,  2  Blackf.  (Ind.)  burn,  i  Esp.  N.  P.  37;  Howell  v.  Lock, 

J 61 ;  State  v.  Damery,  48  Me.  327 ;  2  Campb.  14. 
nglebright  v.  Hammond,  19  Ohio  A  witness  may  be  dismissed  whose 
343;  Heely  v,  Barnes,  4  Den.  (N.  Y.)  interest  is  discovered  after  he  has  un- 
73 ;  Lewis  t;.  Morse,  20  Conn.  216.  dergone  much  examination.  But  a 
Bole  Apidlcable  In  Justice  Oonrt. —  party  who  might  originally  have  Inter- 
Where  a  witness,  after  having  given  posed  an  objection  may,  by  his  own 
some  testimony,  discloses  that  he  is  conduct,  waive  it.  If  a  witness  is  pro- 
interested  in  favor  of  the  party  who  duced  by  the  party  against  whom  he 
called  him,  the  opposite  party,  in  or-  is  interested,  the  other  party  may 
der  to  avail  himself  of  the  objection,  cross-examine  him  as  to  all  matters 
must  move  to  strike  out  the  testimony  pertinent  to  the  issue  on  trial.  If  a 
so  given.  If  he  omits  to  do  this,  in  a  party  will  avail  himself  of  a  witness 
suit  before  a  justice  of  the  peace,  the  whom  he,  and  not  his  adversary,  can 
justice  cannot,  in  giving  judgment,  re-  exclude,  he  ought  not  to  be  allowed  to 
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criminal,^  or  of  legal  or  equitable  cognizance.*  In  this  connec- 
tion a  similar  question  presents  itself  for  consideration.  Is  a 
party  who  unsuccessfully  assails  the  competency  of  a  witness  on 
his  voir  dire  precluded  from  making  any  further  objections  to 
the  competency  of  the  witness?  It  seems  not.  The  rule  is 
apparently  well  settled  that,  although  an  ineffectual  attempt  has 
been  made  to  exclude  a  witness  on  his  voir  dire,  his  testimony 
will  be  disregarded  if  it  should  afterwards  appear  incidentally 
during  the  trial  that  he  is  incompetent.*  But  while  this  is  true, 
it  is  not  permissible  after  a  witness  has  been  sworn  on  his  voir 
dire,  to  prove  his  incompetency  by  evidence  other  than  his  own 
acknowledgments  or  by  the  testimony  of  other  witnesses.* 

c.  Specifying  Grounds  of  Objection.— Objections  based 

on  a  witness's  incompetency  to  testify  should  point  out  the  spe- 
cific grounds  of  objection,*  and  no  other  grounds  than  those 

clcwe  his  mouth  when  the  opposing  Barnes,  4  Den.  (N.  Y.)*j2\  Rogers  v. 

partj  would   examine   him.    Den   v.  Dibble,  3  Paige  (N.  Y.)  240;  Mitchell 

Downam,  13  N.  J.  L.  136.  v.  Mitchell,  11   Gill  &  T.  (Md.)   389; 

Wlien  Interest  le  Disclosed  duzlng  Ex-  Cole  v.  Cole,  i  Har.  &  1.  (Md.)  572 ; 

amlnatton  in  Gblef . — Where  the  interest  Donelson  v.  Taylor,  8  Pick.  (Mass.) 

of  a  witness  is  disclosed  during  the  ex-  390 ;  Stuart  v.  Lake,  33  Me.  88 ;  Schil- 

amination  in  chief,  an  objection  to  his  linger  v.  McCann,  6  Me.  364.     But  see 

competency  must  be  taken  before  the  Bisbee  v.  Hall,  3  Ohio  449,  and  Coit 

cro5s-examination.  The  opposing  party  v.  Bishop,  2  Root  (Conn.)  222,  where 

cannot  take  the  chances  of  a  cro.ss-  it  was  held  that  after  a  party  has  at- 

examination  and  then  move  to  strike  tempted  to  exclude  a  witness  by  prov- 

out.    Brooks  v.  Crosby,  22  Cal.  43.  ing  his  interest  by  other  witnesses,  and 

Diieovery  of  Incompetency  after  Trial  has    failed,    the    court   will    not   ex- 

— EOBCt. — ^An  objection  to  the  compe-  elude  him  although  in  the  course  of 

tency  of  witnesses,  discovered  after  the  his  testimony  it  appears    that  he  is 

trial,  is  not  sufficient  ground  of  itself  interested. 

for  granting  a  new  trial,  but  it  may  4.  Evans  v,  Eaton,  Pet.  (C.C.)  322; 

have  some  weight  with  the  court  where  Mallet    v.    Mallet,    i    Root    (Conn.) 

the  party  applying  appears  to   have  501 ;    Downing   v.   Townsend,   Ambl. 

merits.    Turner  r.  Pearte,  i  T.  R.  717 ;  592 ;  Stuart  v.  Lake,  33  Me.  88;  Dorr 

Jackson  v.  Jackson,  5  Cow.  (N.  Y.)  173.  v.  (Osgood,  2  Tyler  (Vt.)  28.     But  see 

This  rule  applies  in  criminal  as  well  as  Butler  v.  Butler,  3  Day  (Conn.)  214; 

civil  cases.    Com.  v.  Green,  17  Mass.  Chance  v.  Hine,  6  Conn.  231. 

538.    If,  however,  it  appears  that  the  6.  Levering  v.  Langley,  8  Minn.  107 ; 

interest  of  the  witness  was  not  known  Bernard  v.  Vignaud,  10  Martin  (La.) 

to  the  plaintifT  until  after  the  trial,  and  637 ;  Leach  v,  Kelsey,  7  Barb.  (N.  Y.) 

that  it  was  known  to  the  defendant  who  470;    Elwood   v.  Deifendorf,  5   Barb, 

produced    him,   a  new   trial   will  be  (N.Y.)398;  Amadon  f.  Ingersoll,  34 

granted.    Niles  v.  Brackett,  15  Mass.  Hun  (N.  Y.)  132;  Cushman  v.  U.  S. 

378.  Life  Ins.  Co.,  70  N.  Y.  72;  Brumley 

1.  Lovhes'  Case,  18  How.  St.  Tr.  530.  v.  Flint,  87  Cal.  471 ;  Chicago,  etc.,  R. 

1  Needham  v.  Smith,  2  Vern.  463;  Co.  v.  Behney,  48.  Kan.  47;  Zuver  v, 
Vaughan  v.  Worrall,  2  Swanst.  400;  Clark,  104  Pa.  St.  222;  Bunker  v.  Gil- 
Stone  If.  Blackburn,  i  Esp.  N.  P.  37;  more,  40  Me.  90;  Camden  v,  Dore- 
Rogers  V.  Dibble,  3  Paige  (N.  Y.)  mus,  3  How.  (U.  S.)  515;  Carr  v. 
240;  Swift  V.  Dean,  6  Johns.  (N.  Y.)  Gale,  Davies  (U.  S.)  328. 
533;  U.  S.  V.  One  Case  of  Hair  Pencils,  Exceptions  to  Rule — In  Caxdtal  Cases. 
I  Paine  (U.  S.)  400 ;  Talbot  v.  Clark,  8  — It  has  been  held  that  in  a  capital 
Pick.  (Mass.)  51.  case  a  failure  to  state  the  grounds  on 

S.  Butler  V.  Tufts,  13  Me.  302 ;  Evans  which  the  incompetency  of  an  expert 

V.  Eaton,  Pet.  (C.  C.)  322;  Heely  v.  witness  is  based  will  not  deprive  the 
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stated  will  be  considered.* 

The  Objeotioni  should  Be  Sufficiently  Speeiilc  to  enable  the  court  to  pass 
upon  the  competency  of  the  witness  as  regards  the  particular 
facts  which  he  is  called  upon  to  prove,  and  to  give  the  adverse 
party  an  opportunity  to  remove  the  objection.*  An  objection 
to  the  competency  of  a  witness  is  not  raised  by  an  objection  to 
a  question  asked  the  witness,^  or  by  a  general  objection  to  the 
evidence  itself.* 

Benewalof  Objection. — In  some  jurisdictions  the  objection  must  be 
renewed  on  a  motion  for  new  trial.^ 

d.  Necessity  for  Exceptions. — In  order  to  save  a  ruling  on 
the  competency  of  a  witness  an  exception  must  be  saved  thereto.® 

4.  To  ftuestionfl — a.  Necessity  for  Objections. — Objections 
to  questions  cannot  be  raised  for  the  first  time  on  appeal.  If 
not  raised  below  they  will  be  deemed  waived.''     If  improper  and 

partj  objecting  of  the  benefit  of  his  was    made.     Arndt    v.   Harshaw,   53 

objections    on    appeal.     State  f.  Se-  Wis.  269. 

crest,  80  N.  Car.  450.    See  also  State  t;.  6.  Nichols  v.  State,  32  Tex.  Crim. 

Parish,  Busb.  L.  (N.  Car.)  239.  Rep.  391 ;  Walker  v.  State,  34Fla.  167; 

1.  Bunker  v.  Gilmore,  40  Me.  90;  Auchampaugh  v,  Schmidt,  70  Iowa 
Levering  v.  Langley,  8  Minn.  107.  642 ;  Young  v,   Omohundro,  69  Md. 

2.  Bernard  v.  Vignaud,  10  Martin  424;  Grand  United  Order,  etc.  v. 
(La.)  637;  Leach  v,  Kelsej,  7  Barb.  Merklin,  65  Md.  582;  States.  Sleeves, 
(N.  Y.)  470.  29  Oregon 85.     Co«/rff,/<>wa,  in  equity 

3.  Stevens  v.  Brennan,  79  N.  Y.  cases,  Cochrane  r.  Breckenridge,  75 
25it;   Neil   v.  Thorn,  88   N.  Y.   276;  Iowa  213. 

Scnwander  v.  Birge,  46  Hun  (N.  Y.)  7.  Chicago  Hansom  Cab  Co.  v.  Hav- 

68;  Brumley  v.  Flint,  87  Cal.  471.  elick,  131  111   179;  Luke  v,  Bruner,  15 

A   gfeneral  objection  to  a  question  Iowa  3;   Samuels  v.  Griffith,  13  Iowa 

can  only  be  considered  as  applying  to  103 ;   Schuchardt  v.   Aliens,    i    Wall, 

the  competency  or  materiality  of  the  (U.S.)  359;  Pollock  v.  Hoag,  4  E.  D. 

point  sought  to  be  proved,  and  not  to  Smith    (N.  Y.)  473;    Thompson    r, 

the    competency    of    the    witness    to  Boden,  81   Ind.   176;   Baker  v.   Com. 

testify  upon  the  subject.     Stevens  v.  (Ky.  1891),  17  S.  W.  Rep.  625;  Hanson 

Brennan,  79  N.  Y.  255.  v,  Milwaukee    Mechanics'  Mut.    Ins. 

4.  Chicago,  etc.,  R.  Co.  v.  Behney,  Co.,  45  Wis.  321 ;  Corcoran  v,  Batchel- 
48  Kan.  47.    See  also  Coles  v.  Shepard,  der,  147  Mass.  541. 

30  Minn.  446.  Lea<Uiig  QuesUoDB. — ^As,  for  instance, 

niUBtratlon. — Thus  an  objection  that  objections  that  a  question  is  leading, 

the  testimony  of  a  witness  was  incom-  Samuels  v.  Griffith,  13  Iowa  103. 

petent,    irrelevant,    and    immaterial,  To  Questloiui  by  Jndge  and  Jury.— 

does  not  raise  the  question  whether  one  Questions  asked  a  witness  by  a  judge 

of  the  parties  to  a  contract  testifying  and  jurymen  cannot  be  objected  to  for 

in  reference  thereto  was  incompetent  the  first  time  on    appeal.      Chicago 

to  do  so  on  the  ground  that  the  other  Hansom  Cab  Co.  v,  Havelick,  131  111. 

party  was  dead.     Levering  v.  Langley,  179. 

8  Minn.  107.  Hypothetloal  Questioiis. — So,  if  no 
6.  Bermanv.  Hoke,6i  Mo.  App.  376.  objections  are  made  to  hypothetical 
A  general  objection,  on  the  introduc-  questions  in  the  trial  court,  no  objec- 
tion of  a  husband  as  a  witness  in  tions  thereto  can  be  made  on  appeaL 
behalf  of  his  wife,  to  his  incompetency  People  t'.  Moan,  65  Cal.  532. 
as  such,  which  is  overruled,  does  not  Thus  an  objection  on  the  ground 
reach  an  error  in  permitting  him  to  that  there  was  no  evidence  in  support 
answer  a  question  as  to  matters  in  of  the  hypothesis  cannot  be  raised  for 
which  he  did  not  act  as  her  agent,  to  the  first  time  on  appeal.  Quackenbush 
which  question  no  specific  objection  v,  Chicago,  etc.,  R.  Co.,  73  Iowa  458. 
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prejudicial  questions  are  put  to  the  witness,  it  is  the  duty  of  the 
opposing  counsel  to  call  the  attention  of  the  court  to  such  ques- 
tions and  the  objections  to  them.* 

*.  Time  of  Making  Objection. — Objections  to  questions 
should  be  made  at  the  time  they  are  asked,  and  before  a  witness 
has  answered,  otherwise  they  are  too  late.* 

c.  Stating  Grounds  of  Objection.— Objections  to  ques- 
tions must  state  the  grounds  thereof.*  Mere  general  objections 
to  questions  without  stating  the  precise  ground  of  objection  are 
vague  and  nugatory,  and  if  entitled  to  weight  anywhere  are 
without  weight  before  the  appellate  court.*     No  grounds  of 

Wsloxling  Qaostloni. — ^The  objection  Co.,  45  Wis.  321 ;  Kansas  Farmers'  F. 

that  a  question  is  misleading  cannot  '  Ins.  Co.  v,  Hawlej,  46  Kan.  746 ;  Luke 

be  raised  for  the  first  time  on  appeal,  v,  Johnnjcake,  9  Kan.  511;    Kansas 

Corcoran  V.  Batchelder,  147  Mass.  541.  Pac.  R.  Co.  v.  Pointer,  9  Kan.  620; 

1.  Powell  V,  McCord,  121  111.  330.  Gilberts.  Kennedy, 22 Mich.  117;  Mer- 

S.  Hurlbut  V,  Hall,  39    Neb.  889;  kle  v,  Bennington  Tp.,  68  Mich.  133. 

Storms  V,  Lemon,  7  Ind.  App.  435 ;  4.  Gladden  v.  State,  12  Fla.  562. 

Morrissej  v.  People,  11    Mich.  327;  AppUcattona  of  Rule— /it   General.^' 

Bennett  v.  Clemence,  6  Allen  (Mass.)  The  objection  that  a  question  assumes 

10;  Com.  V,  Hogan,   11  Gray  (Mass.)  a  fact  not  proved  must  be  definitely 

313;  Centra]   R.   Co.  v.  Allmon,  147  stated  on  the  trial,  to  be  available  on 

III.  471;  State  V.  Maher,  74  Iowa  82;  appeal.'  Bussardr. Bullitt  (Iowa  1895), 

Hanson     v.     Milwaukee    Mechanics'  64  N.  W.  Rep.  658.    So  that  a  point  that 

Mat.  Ins.  Co.,  45  Wis.  321 ;  Walsh  v,  a  question  is  too   general  or  leading 

Aenew,    12     Mo.    520;    Glasgow    v.  cannot  be  raised  by  simply  objecting 

Ridgeley,  11  Mo.  34;  Smith  v.  Hutch-  that  it  is  incompetent  and  irrelevant, 

ingSfSoMo.  384.  Clague  v.  Hodgson,  16  Minn.  ^9;  or 

To  IntefETOgatory  as  Annmliig  Fact  in  that  it  is  incompetent,  Kansas  Pac.  R. 

IMqnito. — An  objection  that  an  inter-  Co.  v.  Pointer,  9  Kan.  620;  and  an  oh- 

rogatory  assumes  the  question  in  dis-  jection  to  a  question  on  the   ground 

pute  must  be  taken  by  the  party  at  the  that  it  is  leading  does  not  raise  the 

caption  of  the  deposition.     Senter  v,  point  as  to  whether  such  question  is 

Carr,  15  N.  H.  351 ;  Willey  v.  Ports-  competent  or  not,    Kansas  Farmers' 

mouth,  35  N.  H.  303.  F.  Ins.  Co.  v.  Hawley,  46  Kan.  746; 

Wlun  Objection  cannot  Im  Taken  at  or  that  it  does  not  call  for  the  best 

leoood  Trial. — Where  a  question  to  a  evidence.   Carder  v,  Primm,  52  Mo. 

witness  was  objected  to  as  leading  at  App.  102. 

the  caption  and  again  at  the  trial,  and,  In  an  action  for  damages  for  personal 
▼erdict  being  against  the  party  object-  injury,  in  which,  plaintiff's  arms  hav- 
ing, he  filed  exceptions  without  includ-  ing  been  exhibited  to  the  jury,  she  was 
Ing  this  among  them,  upon  which  the  asked  to  state  what  was  *'  the  matter 
cause  was  transferred  and  the  verdict  with  that  arm,"  an  objection  to  the 
set  aside,  it  was  held  that  the  objection  question  as*  incompetent  and  imma- 
could  not  be  taken  to  the  deposition  at  terial  was  held  not  sufiiciently  specific 
the  second  trial.  Lisbon  v,  Bath,  23  to  raise  the  point  that  it  did  not  appear 
N.  H.  I.  which  arm  had  been  injured  by  the 

3.  Edmanson    v.    Andrews,  35    111.  defendants.     Cannady  v.  Lynch,   27 

App.  223;  How  land  v,  Oakland  Con-  Minn.  435. 

sol.  St.  R.  Co.,  no  Cal.  513;  Prosser  Hypothetical  Questions, — Objections 

V,  Montana  Cent.  R.  Co.,   17  Mont,  to  the  form  of  hypothetical  questions 

372;  Com.  V,  Hogan,  11  Gray  (Mass.)  should  specify  particularly  the  defects 

312 ;  Foster  V.  Dickerson,  64  Vt.  233;  complained    of,   Prosser  v.  Montana 

Wallace  v.  Vacuum  Oil  Co.  (Supreme  Cent.  R.  Co.,  17  Mont.  372;  People  v. 

Ct.),35N.  Y.  St.  Rep. 697;  Kernochan  Wilson,  109  N.  Y.  345;  unless  the  real 

I'.NewYorkEl.  R.  Co.,  128N.  Y.559;  point  of  objection  is  too  palpable  to 

Egan  V.  Murray,  80  Iowa  180;  Hanson  require  more  than  a  general  objection 

V,  Milwaukee  Mechanics'   Mut.   Ins.  to  call  it  to  the  attention  of  the  court, 
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objection  other  than  those  stated  will  be  considered.^ 
d.  Necessity  for  Exceptions. — An  objection  to  a  question 

must  be  perfected  by  an  exception ;  if  none  is  taken  it  will  be 

considered  that  the  objection  is  abandoned.* 

6.  To  Answers. — Objections  to  answers  by  witnesses,  not  raised 

below,  will  not  be  considered  on  appeal.'    The  proper  method 

Rivard  v,  Rivard  (Mich.  1896),  66  N.  Banefval  of  Objection. — An  objection 
W.  Rep.  68 [.  Thus  an  objection  that  interposed  to  a  question  not  answered 
a  hypothetical  question  is  '*  incompe-  by  a  witness,  does  not  present  for  re- 
tent,  immaterial,  and  irrelevant,"  does  view  the  propriety  of  a  similar  ques- 
not  raise  the  point  that  the  question  tion  asked  at  a  later  stage  of  examina- 
involves  erroneous  statements  of  evi-  tion  and  answered  without  objection, 
dence,  Chicago,  etc.,  R.  Co.  v.  Archer,  Wheeler  v.  Van  Sickle,  37  Neb.  651. 
46  Neb.  907 ;  nor  is  such  an  objection  2.  Scott  v,  Lloyd,  9  Pet.  (U.  S.)  418; 
sufficient  to  call  the  court's  attention  Robinson  v,  Hartridge,  13  Fla.  501. 
to  the  more  specific  objections  that  the  8.  California, — O  'Callaghan  f. 
question  calls  for  the  opinion  of  one  Bode,  84  Cal.  489. 

expert  witness  based  upon  that  of  an-  District  of  Columbia. — Woodiey  v, 

other,  and   that  it  should   have  con-  Baltimore,  etc.,  R.  Co.,  19  Wash.  L. 

tained  a  statement  of  the  facts  calling  Rep.  311. 

ior  the  opinion,  Howland  v.  Oakland  Illinois. — Chicago,  etc.,  R.  Co.  v, 

Consol.  St.  R.  Co.,  no  Cal.  513.     But  Blume,  137  111.  4^;  Wickenkamp  v. 

where  questions  asked  witnesses  are  Wickenkamp,  77  111.  93. 

*ot  objectionable    in    themselves,  if,  Iowa. — Riepe  v.  Elting,  89  Iowa  82. 

after  the   testimony  is  all  in,  any  of  Kansas. — Missouri   Pac.  R.   Co.    v. 

them  are  based  upon  facts   not  sup-  Shumaker,  46    Kan.   769;    Reilej  v. 

ported  by  the  testimony,  the  attention  Haynes,  38  Kan.  259. 

of  the  court  should  be  called  to  such  MassacAusetts.— Com,  v,  Campbell, 

questions,  and  to  the  point  not  so  sup-  103  Mass.  436. 

ported,  with  a  request  to  exclude  the  Michigan. — People  v,  'Coffman,  59 

answer   based   upon   such  testimony,  Mich,  i ;  Baumier  v,  Antiau,  79  Mich, 

and  the  ruling  upon  such  request  will  509. 

present  a  question  for  review  in  the  Minnesota, — Marsh  v,   Webber,   16 

Supreme  Court.    Wilkinson  i;.  Detroit  Minn.  418. 

Steel,  etc.,  Works,  73  Mich.  405.  Missouri. — State  v,  Eisenhour,  13a 

1.  Huntington  v.  Breen,  77  Ind.  29.  Mo.  140. 

Thus,  where,  on  the  voir  dircy  certain  Nebraska. — Richardson  v.  Stone,  28 
questions  asked  defendant  were  sever-  Neb.  137 ;  German  Nat.  Bank  z^.  Leon- 
ally  objected  to  and  overruled  on  the  ard,  40  Neb.  676. 

ground  "that  the  statute  allowed  no  New  Hampshire. — Lisbon  v,   Bath, 

such   question,"   plaintiff  cannot,   on  23  N.  H.  i. 

appeal,  object  on  the  ground  that  the  New  Torh. — In   re  Palmer's    'Will 

questions  were  "prematurely  asked."  (Supreme  Ct.),  5   N.  Y.   Supp.    213; 

Houston,  etc.,  R.  Co.  v,  Terrell,  69  Cowan    v.  Third-Ave.   R.   Co.     (Su- 

Tex.  650.  preme  Ct.),  9  N.  Y.  Supp. 6ro ;  Cannon 

Applications  of  Rule.  —  An  objection  v.  Brooklyn  City  R.  Co.,  9  Misc.  Rep. 

to  a  question  as  leading  must  be  put  (Brooklyn  City   Ct.)    282;  People    v, 

upon  that  specific  ground,  otherwise  Mackinder,  80  Hun  (N.Y.)  40;  Holmes 

it  is  not  available  for  review.    Pearson  v.  Roper,  141  N.  Y.  64. 

V,  Fiske,  7  Abb.  Pr.  (N.  Y.  C.  PL)  419;  Vermont. — Frary  v .  Gusha,  59  Vt- 

Luke  V,  Johnnycake,  9  Kan.  511.  257. 

The  conviction  of  an  assault  upon  a  Wisconsin. — Urbanek    v,    Chicago, 

female  child   under  sixteen  years  of  etc.,  R.  Co.,  47  Wis.  59;  Tebo  ti.  Au- 

age  will  not  be  reversed  because  her  gusta,  90  Wis.  405. 

mother  was  asked  if  she  complained  of  Whore  Answer  is  Not  Beeponstve.— 

what  defendant,  calling  him  by  name,  Thus  an  objection  cannot  be  raised 

had    done,    where  no    objection  was  for  the  first  time  on  appeal  that  an 

made  on  tbat  ground.    Com.  v,  Phil-  answer  is  not  responsive.    Cowan   9. 

lips,  162  Mass.  504.  Third  Ave.  R.  Co.  (Supreme  Ct.)^  31 
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of  raising  an  objection  that  an  answer  is  improper  is  by  motion 
to  strike  it  out,'  or  by  request  for  an  instruction  that  it  be  dis- 
regarded by  the  jury.* 

The  Olgootioiii  mnft  Be  Spediio  and  state  the  grounds  thereof.'  If 
the  question  itself  is  proper,  an  objection  thereto  will  not  operate 
as  an  objection  to  an  improper  answer.*  The  motion  to  strike 
out  must  show  the  reason  therefor.*  And  if  any  part  of  the 
answer  is  proper  the  objection  must  be  confined  to  that  portion 
which  is  improper.® 

S.  For  Yariance  between  Pleading  and  Proof— ^;.  Necessity  for 
Objections. — An  objection  that  there  is  a  variance  between 
the  pleadings  and  proof  cannot  be  raised  for  the  first  time  on 
appeal.''     But  this  rule  is  subject  to  the  restriction  that  a  vari- 

N.   Y.    St.    Rep.    145;    Urbanek  v,  46  Mich.  416;  Gould  t;.  Daj,  94  U.  S. 

Chicago,  etc.,  R.  Co.,  47  Wis.  59;  In  405;  Galveston,  etc.,  R.  Co.  v,  Hert- 

rtf  Palmer's  Will  (Supreme  Ct.),  5  N.  zig,  3  Tex.  Civ.  App.  396;  Missouri 

Y.  Supp.  213.  Pac.  R.  Co.  v.  Shumaker,  46  Kan.  769. 

CoBdwUm  of  Witness. — Or    that   it  5.  German  Nat.  Bank  v,  Leonard,  40 

was  merelj  a  conclusion  of  the  witness.  Neb.  676. 

Richardson  v.  Stone,  38  Neb.  137.  6.  People  v.  Munroe,  100  Cal.  664; 

Thiontainty. — So  a  statement  by    a  Reilej  v.  Hajnes,  38  Kan.  259. 

iritness  that  he  has  an  **  impression  "  7.  Alabama, —  Fears  v,   Thompson, 

upon  a  certain  point  will  be  under-  82  Ala.  294;  Hutchison  v.  Powell,  92 

stood  to  mean  that  he  has  a  recollec-  Ala.  619;    Louisville,  etc.,  R.  Co.  v, 

tion,  if  no  objection  is  made  to  the  Markee,  103  Ala.  160. 

form  of  the  answer  at  the  taking,  the  Arkansas,  —  Bond  v.  State,  56  Ark. 

adverse  partj  being  present.     Lisbon  444. 

V,  Bath,  23  N.  H.  i.  Ca/i/bm /a. —  Delafield  v.  San  Fran- 

1.  Reilej  v,  Hajnes,  38  Kan.  259;  cisco,  etc.,  R.  Co.  (Cal.  1895),  40  Pac. 

State  V.   Eisenhour,    132    Mo.    140;  Rep.  958;  Knox  v.  Higbj,  76  Cal.  264; 

Holmes  V.  Roper,  141  N.  Y.  64 ;  Cowan  Dikeman  v,  Norrie,  36  Cal.  9^;  Bell 

V.  Third  Ave.  R.  Co.  (Supreme  Ct.),  v.  Knowles,  45  Cal.  193;  Yik  Hon  v, 

Ji  N.  Y.  St.  Rep.  145;  People  v.  Wil-  Spring  Valley  Water  Works,  65  Cal. 

kinson  (Supreme  Ct.),  38  N.  Y.  St.  619;  Marshall  v.  Ferguson,  23 Cal. 65 ; 

Rep.  994;  Baumier  v,  Antiau,  79  Mich.  In  re  Doyle,  73  Cal.  56^1. 

509;  People  V,  Coffman,  59  Mich,  i;  Colorado.  —  Cunningham    v.    Bost- 

Tebo V.Augusta, 90 Wis. 405;  Urbanek  wick,   7    Colo.    App.    169;    Fryer  v, 

V.Chicago,  etc.,  R.  Co.,  47  Wis.  59;  Breeze,  16  Colo.  323;  Williams  v.  Mel- 

Bigelow  V.  Sickles,  80  Wis.  98 ;    Chi-  lor,  12  Colo,  i ;  Sylvis  v,  Sylvis,iiColo. 

<^|o,  etc.,  R.  Co.  V,  Blume,  137  111.  319. 

4^;  O^Cailaghan   v.  Bode,   84  Cal.  Connecticut, —  Nichols  v,  Hayes,  13 

489;  Woodiey  v,  Baltimore,  etc.,  R.  Conn.  155. 

Co.,  19  Wash.  L.  Rep.  211;   Marsh  v.  Florida, — Emerson    v.    Gainey,   26 

Webber,  16  Minn.  418.  Fla.  133. 

*•  Chicago,  etc.,  R.  Co.  v,  Blume,  Georgia. — Lary  v.  Lewis,  76Ga.  46. 

^57  in.  448.  ///ii»<7i5.— Murchie  v.  Peck,  160  111. 

S.  Brandenburg  V.  Hittel  (Ind.  1894),  175;  Chicago,  etc.,  R,  Co.  v.  Dickson, 

37N.E.Rep.329;Barnhardt V.Smith,  143  111.  368;  Start  v.  Moran,   27  111. 

«  N.  Car.  473.  *  App.  \  19 ;  Driggers  v.  Bell,  94  111.  223 ; 

,  Thus  an  objection  that  the  evidence  Chicago,  etc.,  R.  Co.  v.  Wedel,  144  111. 

w  inadmissible  for  any  purpose  will  9;  Chicago,  etc.,  R.  Co.  v.  Dumser, 

JJ>t  raise  an  objection  to  the  form  of  161  III.   190;  Cross  v.  People,  47  111. 

^«  question.    Brandenburg  v,  Hittel  152 ;  Ranson  v.  McCurley,  38  111.  App. 

(Ind.  1894),  37  N.  E.  Rep.  329.  323;  McMahon  v.  Sankey,  35  111.  App. 

*•  CVDriscoll   V,  Faxon,  156   Mass.  341 ;  Richelieu  Hotel  Co.  v,  Interna- 

P7;  Burt  V.  Olcott,  33  Mich.    178;  tional  Military  Encampment  Co.,  140 

Kent  Furniture  Mfg.  Co.  v.  Ransom,  111.  248;  Indianapolis,  etc.,  R.  Co.  v, 
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ance  is  available  on  appeal,  although  no  objection  was  made  on 
the  trial,  provided  it  is  such  as  cannot  in  any  way  be  obviated ; 

Estes,  96  111.  470;  Foltz  V.  Hardin,  139  mer  v.  Miller,  56  Minn.  53 ;  Washburn 

111.  405;  Waidnerv.  Paulj,  141  111.  443;  v.  Winslow,   16  Minn.  33;  Nelson  v. 

Mumfordv.  Tolman  (111.  App.),8Nat.  Thompson,  23  Minn.  5^8;  Wisconsin 

Corp.  Rep.  417;  Consolidated  Coal  Co.  Red  Pressed  Brick  Co.  v.  St.   Peter 

V.  Wombacher,  134  111.  57;  Lynch  v.  Street  Imp.  Co.,  46 Minn.  231 ;  O'Con- 

Eimer,  24  III.  App.   185;  McCormick  nor  v.  Delaney,  53  Minn.  247 ;  Osborne 

Harvesting  Mach.  Co.  v.  Burandt,  136  v.  Williams,  37  Minn.  507. 

111.   170;  Dulin  V.  Prince,  124  111.  76;  Mississippi. — Alabama,  etc.,  R.  Co. 

Bradlej  v.  People,    21   111.  App.   78;  v.  Sparks,  71  Miss.  757. 

Wight  F.  Proofing  Co.  v.  Poczekai,  Missouri. —  Ridenhour  ^u,    Kansas 

130   111.   139;  Fries  v.  Fagan,  23   111.  Citj  Cable  R.  Co.,  102  Mo.  283;  State 

App.  613;  Smith  v.  Prall,  133  111.  308;  v.  Hutchinson,  iii  Mo.  257;   Spring- 

Rozet  V.   Harvey,   26  III.  App.  558;  field  Bank  v.  Springfield   First  Nat. 

Cleveland,  etc.,  R.  Co.  v.  Strong,  56  Bank,  30 Mo.  App.  271 ;  Cajuga  Coun* 

111.  App.  604;  Chicago,  etc.,  R.  Co.  ty  Nat.  Bank  v.  Dunklin,  29  Mo.  App. 

v.  Bjrum,  153  111.  131;   Springfield  t;.  442;   State  v.  Ballard,   104  Mo.  ^4; 

Rosenmeyer,  52  111.  App.  301 ;  William-  State  v.  Sharp,  106  Mo.  106;   State  v, 

son  V,  Rexroat,  55  111.  App.  116;  Nel-  Jones,  53  Mo.  App.  207. 

son  V.  Smith,  54  III.  App.  345  ;  Betting  Montana. — ^Territory  v.  Rowand,  8 

V,  Hobbett,   142   111.  72;   Chicago   v.  Mont,    no;    Frohner    v.    Rodgers,  9 

Moore,   139    111.   201;    Hammond    lu  Mont.  179;  Southmayd  v.  Southmayd» 

Goodale,  38  111.  App.  365;  Harris  v.  4  Mont.  100;  Bardwell  t^.  Anderson,  13 

Shebek,  151  111.  287;  Chicago,  etc.,  R.  Mont.  87. 

Co.  v.  Gaeinowski,  155111.  i89;McMa-  Nebraska. — Smith    v.    Phelan,   40 

hon  V.  Sankey,  35  111.  App.  341 ;  Rock-  Neb.   765 ;    Flannagan   v.    Heath,  31 

ford  V,  Hollenbeck,  34  111.  App.  40.  Neb.    776;    Welton    v.    De   Yarman, 

Indiana. — Taylor  v.  State,  130  Ind.  26  Neb.  59;  Tourtelotte  v.  Pearce,  27 

66;  Kruger  v.  State,  135  Ind.  573;  In-  Neb.  57. 

dianapolis,    etc.,  R.  Co.  v.   Jones,  29  Nevada. — Tognini  v»  Kyle,  17  Nev. 

Ind.  465.  209. 

Iowa. — Ressler  v.  Baxley,  81    Iowa  Netv  Ha mpsk ire. -^Irehind  v.  Drown, 

750;    Singer  v.   Given,   61    Iowa  93;  61  N.  H.  638;  McConihe  v.  Sawyer,  12 

Jctna  Iron  Works  v.  Firmenich  Mfg.  N.  H.  396;  Knowles  v.  Dow, 22  N.  H. 

Co.,  90  Iowa  390.  387 ;  Watson  v.  Walker,  23  N.  H.  471 ; 

Kansas. —  Gilson  v.   Hays,  2   Kan.  Folsom    v.    Brawn,    25    N.    H.    114; 

App.  460;    Challiss    v.   Atchison,   45  Haynes  f.  Thom,  28  N.  H.  386;  Frost 

Kan.  22.  V.   Martin,   29   N.    H.   306;  Drew  v, 

Louis iana.^-ljaLn^Wm  v.  Broussard,  Towle,  30  N.  H.  531 ;  Hopkins  v.  At- 

12  Martin  (La.)  242.  lantic,  ejc,  R.  Co.,  36  N.  H.  9;  State 

Maryland.  —  Straus  v.    Young,   36  v.  Flanders,  38  N.  H.  324. 

Md.  246 ;  Schroeder  v.  Loeber  (Md.),  New  T'aryt.— Belknap  v.  Sealey,  14 

20  Wash.  L.  Rep.  331;  Baltimore,  etc.,  N.  Y.  143;  Bennett  v.  Judson,  21   N. 

R.  Co.  V.  Pumphrey,  74  Md.  86.  Y.  238;  Manice  v.  Brady,  15  Abb.  Pr. 

Massachusetts. —  McLean   v.    Rich-  (N.  Y.  Supreme  Ct.)   173;  Drigg^  v. 

ardson,  127  Mass.  339;  Com.  v.  Dow-  Dwight,  17  Wend.  (N.  Y.)  71 ;  New- 

ney,    148    Mass.    14;    Hutchinson  v,  stadt  v.  Adams,  5  Duer  (N.  Y.)   43; 

Gurley,  8  Allen  (Mass.)  23;  Colvin  v.  Barnes  v.  Ferine,  12  N.  Y.  18;  Gillies 

Peabody,    155   Mass.    104;    Lockhead  v.  Manhattan  Beach  Imp.  Co.,  147  N. 

V.  Jones,  137  Mass.  25;  Jones  v.  Fales,  Y.  420;  Luckey  v.  Frantzkee,  1  E.  D. 

4  Mass.  245.  Smith  (N.  Y.)  47;  Doyle  v.  Mulren, 

Micki^^an. ^Ross  v.  Ionia  Tp.,  104  7  Abb.  Pr.  N.  S.  (N.  Y.   Super.   Ct.) 

Mich.  320;  Pennington  v.  Detroit,  etc.,  258;  demons  v.  Davis,  4  Hun  (N.  Y'.) 

R.  Co.,  90  Mich.  505 ;  Slater  v.  Chap-  260;  Allen  v.  Mercantile  Mut.  Ins.  Co., 

man,  67  Mich.  523;  Doyle  v.  Detroit  46  Barb.  (N.  Y.)  642;  Drexel  v.  Pease 

Omnibus  Line  Co.  (Mich.),  2  Det.  L.  (Supreme  Ct.),  37  N.  Y.  St.  Rep.  166; 

N.  77.  Niebuhr  v.  Schreyer  (C.  PI.),  37  N. 

Minnesota.  —  Wayzata     v.     Great  Y.  St.  Rep.  495 ;  McKeever  v,  Oady 

Northern  R.  Co.,  50  Minn.  438;  Cre-  (Brooklyn  City  Ct.),  18  N.  Y.  Supp. 
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that  is,  the  evidence  must  be  such  a  departure  from  the  allega^ 
tions  as  to  leave  those  allegations  unproved  in  their  entire  scope 
and  meaning.^ 
*.  Time  and  Manner  of  Making  Objections.— Objections 

to  evidence  on  the  ground  of  variance  should  be  taken  either 
directly  when  such  evidence  is  offered,*  or  by  motion  to  exclude, 
or  for  a  nonsuit,  or  by  request  for  instruction  to  find  for  the  party 
objecting.^    Ah  objection  cannot  be  raised  for  the  first  time  on 

439;  Stephen  v,  Hughes,  33  N.  Y.  proof  as  shown  by  the  monej  which 
Wklj.  Dig.  119;  Tallman  v,  Earle  (C.  was  introduced  in  evidence  on  the  trial. 
PL),  37  N.  Y.  St.  Rep.  371 ;  Anderson  Taylor  v.  State,  130  Ind.  66.    Variance 
fr.  Steitz,  75  Hun  (N.  Y.)  347;'rVng  between  the  name  under  which  de- 
V,  Commercial  Warehouse  Co.,  58  N.  fendant  is  indicted,  and  his  name  as 
Y.  308;  Tisdale  v.  Morgan,  7  Hun  (N.  recited  in  the  copy  of  the  Jndictment 
Y.)  583;  Sourvine  v.  Lynch,  32  N.  Y.  served  upon  him.    White  v.  State,  33 
Wkly.  Dig.  35 ;  Union  Bank  v.  New-  Tex.  Crim.  Rep.  635.     Variance  be* 
man  (Supreme  Ct.),  35  N.  Y.  St.  Rep.  tween  an  indictment  for  murder  stat- 
422;  UUmanv.  Jacobs,  86 Hun  (N.  Y.)  ing  the  first  name  of  tiie  deceased  by 
186;  Orvis  V,  Curtiss,  i3  Misc.  Rep.  the  first  letter,  and  evidence  giving  the 
(N.  Y.  C.  PI.)  434;  Hinds  v.  Kellogg  name  in  full.   State  v.  Senn,  X2  S.  Car. 
(C.  PI. ),  37  N.  Y.  St.  Rep.  356 ;  Pearce  392.    Variance  between  the  allegationt 
V,  Nester,  50  Hun  (N.  Y.)  546.  in  a  petition  for  review  and  the  proof 
North  Carolina, — ^Porter  v. Western  at  the  hearing.    Hutchinson  v.  Gurley, 
North  Carolina  R.  Co.,  97  N.  Car.  66.  8  Allen  (Mass.)  23.    Variance  between 
Ohio, — Speer  v.  Bishop,   24    Ohio  pleading  and  proof  in  assumpsit  as  to 
St.  598 ;  Schoenfeld  v.  Heman,  z  Cine,  the  amount  found  due  upon  an  account 
Super.  Ct.  Rep.  401.  stated.  Waidnerv.  Pauly,  37  111.  App. 
Oregon, — Shmit  v.  Day,  37  Oregon  278,   affirmed  141   111.  ^3.     Variance 
no.  between  a  note  declared  on  which  the 
Pennsylvania. — Passenger  Conduct-  declaration  alleges  to  be  payable  *'  on 
ors'  L.  Ins.  Co.  v.  Bimbaum,  116  Pa.  demand,"  and  the  note  filed  therewith 
St.  565;  Trainor  V.  Philadelphia,  etc.,  which  is  payable  "on  demand   after 
R.  Co.,  137  Pa.  St.  ij8.  date."  Mumford  t;. Tolman  (111.  App.), 
South  Carolina. — State  v.  Meyers,  8  Nat.  Corp.  Rep.  417.     Variance  be* 
40  S.  Car.  555, 18  S.  £.  Rep.  892 ;  State  tween  a  petition  charging  certain  par- 
V.  Senn,  32  S.  Car.  392.  ties  as  indorsers,  and  evidence  that 
South  Dahota, — ^Brace  v,  Doble,  3  they  are  joint  makers.    Schoenfeld  v, 
S.  Dak.  416.  Heman,  i  Cine.  Super.  Ct.  Rep.  401. 
TVaro^.-^White  v.    State,   33    Tex.  Variance  between  an  allegation  in  a 
Crim.  Rep.  625;  Russell  v.  Nail,  2  declaration  for  the  death  of  a  minor, 
Tex.  Civ.  App.  60.  as  next  of  kin,  his  father,  mother,  two 
Vermont,  —  Shanks  v,  Whitney,  66  brothers,  and  five  sisters,  and   proof 
Vt  405.  only  of  father  and  mother.    Chicago, 
Wisconsin,  —  Cordes  v.  Coates,  78  etc.,  R.  Co.  t;.  Gaeinowski,  155  111.  189. 
Wis.  641;   Gardinier  v,  Kellogg,  14  Variance   between    a   petition    alleg- 
^13.605.  i°£»  absolute  ownership,  and  evidence 
Wyoming:  —  Rainsford  v.  Massen-  showing  special  ownership.     Smith  v. 
g«le  (Wjoming  1894),  35  P*^^.   Rep.  Phelan,  40  Neb.  765. 
774-  1.  Roberts  v,  Graham,  6  Wall.  (U. 
United  States, — Sheppard  v.  New-  S.)  578;  Springfield  Bank  v.  Spring- 
hall,  54  Fed.  Rep.  306;  Manhattan  L.  field  First  Nat.  Bank,  30  Mo.  App.  271. 
|ns.  Co.  V,  Willis,  60  Fed.  Rep.  236;  2.  Straus  v.  Young,  36   Md.   346; 
Wechselberg  v.  Flour  City  Nat.  Bank,  Cunningham  v,  Bostwlck,  7  Colo.  App, 
^  Fed.  Rep.  90.  169. 

TlM  'itiOaming  Otdeettons  Not  Raised  3.  Straus  v.  Young,  36   Md.  346; 

'^^  vtn  Hot  bo  Conaidored  on  Appeal.  Waidner  v.  Pauly,  141  111.  4^ ;  Ransom 

—Variance  between  the  description  of  v,  McCurley,  140  111.  626;  Shmit  v. 

'AODej  alleged  to  have  been  taken  in  Day,  27  Oregon  no;  Cunningham  v. 

*Q  indictment  for  robbery,  and  the  Bostwick,  7  Colo.  App.  169;  Shenan. 
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motion  for  new  trial,*  or  after  verdict.* 

c.  Stating  Grounds  of  Objection.— Objections  on  the 
ground  of  variance  must  be  specific  and  show  in  what  the 
variance  consists.' 

7.  For  Insuffioieney  of  Svidenoe — a.  Necessity  for  Objec- 
tions.— The  objection  that  there  is  a  defect  in  the  evidence,  or 
that  it  is  insufficient  to  support  the  findings,  verdict,  or  judg- 
ment, must  be  raised  at  the  trial ;  it  cannot  be  raised  for  the  first 
time  on  appeal.^ 

doah  Vallej  R.  Co.  v.  Moose,  83  Va.  130  III.  98;  Owen  v.  Occidental  Bldg.« 

837.  etc.,  Assoc.,  55  111.  App.  347 ;  Eldridge 

1.  Waidner  v,  Paulj,  141  111.  44a.  v.  Walker,  60  111.  330;  Dwelling  House 

2.  Sourvine    v.  Lynch,   33    N.   Y.  Int.   Co.  v,    Butterlj,    133  111.    534; 
Wklj.  Dig.  35.  Moore  v,  Vanormer,  60  111.  App.  35. 

A  general  motion  to  dismiss  will  not  Indiana. — Prilliman  v.  Mendenhall* 

raise,  on  appeal,  a  question  of  variance.  i3o  Ind.  379;  Vandever  v,  Hardr,  51 

Dojle  V.  Mulren,  7  Abb.  Pr.  N.  S.  (N.  Ind.  490;  Warren  County  v.  Osbum, 

Y.  Super.  Ct.)  358.  4  Ind.  App.  590;  Levi  v.  Hare,  8  Ind. 

8.  Lake  Shore,  etc.,  R.  Co.  v.  Ward,  App.  571. 

135  111.  511;  Murchie  r.  Peck,  160  111.  Iowa, — Gallagher  v.  Bell,  83  Iowa 

175 ;  Start  v,  Moran,  37  111.  App.  1 19 ;  733. 

Ohio,  etc.,  R.  Co.  v.  Brown,  49  111.  Kansas. — White  v.  Bird,  45   Kan. 

App.  40;  Waidner  v,  Pauly,  141   111.  759. 

443;  Supreme  Council,  etc.,  V.  Fidelity,  Kenfucky. —  Hardwick  v.  Kean,  x6 

etc.,  Co.,  63  Fed.  Rep.  48;  Walsh  v.  Kj.  L.  Rep.  no;  Bourne  v.  Bourne, 

Colclough,  56  Fed.  Rep.  778;  Dano  v.  93  Kj.  3ii. 

Sessions,  65  Vt.  79.  Maryland. —  Union  Bank  v.  Coch- 

Thus  a  request  to  find  for  defendant  ran,  7  Gill  A  T.  (Md.)  138;  Straus  v. 

on  the  ground  "that  the  proof  varies  Young,  36  Md.  346;  Thome  v.  Fox, 

from  the  declaration,"  without  show-  67  Md.  67. 

ing  in  what  the  variance  consists,  does  Massachusetts, — Old  Colony  R.  Co. 

not  raise  any  question  in  the  Supreme  v,  Rockland,  etc.,  St.  R.  Co.,  x6i  Mass. 

Court.    Lake  Shore,   etc.,  R.  Co.  v,  416;  Com.  t^.  Lafajette,  1418  Mass.  130; 

Ward,  135  111.  511.  Damon    v,   Carrol,    163    Mass.    404; 

4.  Alabama. —  Rhodes  v,  Sherrod,  9  Dolan  v.  Alley,  153  Mass.  380. 

Ala.  63.  Michigan. —  Guerold  v.  Holtz,   103 

Arhansas.St.  Louis,  etc.,  R.  Co.  Mich.    118;  Little  v.  Mills,  98  Mich. 

V.  Murphj,  60  Ark.  333.  433 ;  Macomb  v.  Prentis,  57  Mich.  325 ; 

California. — Mamlock  v.  White,  20  Mueller  v,  Provo,  80  Mich.  475;  War- 

Cal.  598 ;  Pasadena  v.  Stimson,  91  Cal.  die  v.  Cummings,  86  Mich.  403 ;  Doran 

338;    Pennie  v.  Roach,  94  Cal.  515;  v.  Butler,  74  Mich.  643. 

People  V.  Tonielli,  81  Cal.  275.  -Wii»ii«£>/fl.— Nelson     v.     Chicago, 

Colorado.— ¥2iTncomh  v.  Stern,   18  etc.,  R.  Co.,  35  Minn.  170;  Fumell  v. 

Colo.  379;  Norris  V.  Colorado  Turkey  St.  Paul,  30  Minn.  117;   Hand  t?.  Na- 

Honestone  Co.  (Colo.  1896),  43  Pac.  tional  Live-Stock  Ins.  Co.,  57  Minn. 

Rep.  1034.  519;   Wilson  v,  Minnesota    Farmers' 

Connecticut.— ConUin  v,  Davis,  63  Mut.    F.  Ins.   Assoc,   36  Minn.   112; 

Conn.  377.  Jordan  v.  Humphrey,  31  Minn.   495; 

7^/or /</«.  — Sullivan  v.  Richardson,  Spencer  v,  St.  Paul,  etc.,  R.  Co.,  23 

33  Fla.  i;  Logan  v.  Slade,  28  Fla.  699.  Minn.  39;  Wampach  v.  St.  Paul,  etc., 

.Illinois,— Brown  v.  Calumet  River  R.  Co.,  33  Minn.  34;  Barker  v.  Todd, 

R.  Co.,  135  111.  600;  American  Trust,  37  Minn.  370;   Lund  v,  Anderson,  43 

etc..  Bank  v.  Gueder,  etc.,  Mfg.  Co.,  Minn.  201. 

150  111.  336;  Little  V.  People,  157  111.  Mississij^^i.  — Marx  v.   Lofrue.  9t 

153;  Lake  Erie,  etc.,  R.  Co.  v.  Wills,  Miss.  905.                                                ^ 

140  111.  614;  Boyle  V.  Levings,  38  111.  Missouri,  ^Weese  v.   Brown.   xo9 

5Jiw  i!*  ^'  Sljarer,  34I".  9;  Pottle  v.  Mo.  399;  Seckinger  v.  Philibert.  etc.. 

McWorter.  13III.454;  Steffy  t;. People,  Mfg.  ^o.,  139  fi[o.  590;  Ringo  ir.  SL 
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b.  Stating  Grounds  of  Objection. — An  objection  that 

the  evidence  is  not  sufficient  to  support  the  verdict  or  judgment 

Louis,  etc.,  R.  Co.,  91  Mo.  667;  State  State  v.  Glisson,  93  N.  Car.  506;  Mc- 

V.  Fitzgerald,  130  Mo.  407;  Zeliff  v,  Kinnon  v,  Morrison,  104  N.  Car.  354; 

Schuster,  31  Mo.  App.  493 ;  V^inters  t;.  Whissenhunt    v.    Jones,    80    N.  Car. 

Kansas  City  Cable  R.  Co.,  99  Mo.  509;  348;  Wiggins  v,  Reddick,  xi  Ired.  L. 

Kinion  v.   Kansas  Citj,  etc.,  R.  Co.,  (N.  Car.)  380. 

39  Mo.  App.  382.  Pennsylvania, — Messmore  v,  Morri- 

Nevada. — Robinson  v.  Imperial  Sil-  son,  172  Pa.  St.  300. 

ver  Min.  Co.,  5  Nev.  44;  Carpenter  v.  South  Dakota. — M  c  La  u  g h  1  i  n  v. 

Johnson,  i  Nev  331.  Wheeler,  i  S.  Dak.  497. 

New    Hampshire,  —  Little  v.   Up-  Texas, — Burnley   v.  Rice,   18  Tex. 

ham,  64  N.  H.  279.  481;   Pierson  v.  Tom,   10  Tex.    145; 

JVfw  y^rK'jf.— -Cole  f .  Cliver,  44  N.  Lufkin    v,    Galveston,    73  Tex.   340; 

J.  L.  212.  Clark  v.  Pearce,  80  Tex.  146;  Holstien 

New    ITork, — ^Marx    v.   Press   Pub.  v.  Adams,  72  Tex.  485;  Texas,  etc.,  R, 

Co.,  134  N.   Y.   561 ;    McDonald   v.  Co.  v.  Wood  (Tex.  Civ.  App.  1893), 

Christie,  42  Barb.  (N.  Y.)  36;  People  24  S.  W.  Rep.  569;  St.  Louis,  etc.,  R. 

V.   Brennan,   39    Barb.  (N.  Y.)  522;  Co.  v.  Bland  (Tex.  Civ.  App.  1896),  34 

Carter  V.  Hunt,  40  Barb.   (N.  Y.)89;  S.  W.   Rep.  768;  International,  etc., 

People  V.  Fish,  125  N.  Y.  136;  U.  S.  R.  Co.  v,  Rjan,  82  Tex.  565;  Tolbert 

Vinegar  Co.  v,  Foehrenbach,  i^  N.  v,  Mc Bride,  75  Tex.  95. 

Y.  58;   Kinnan  v.  Forty-second  St.,  Vermont,  —  Chamberlain  v.  Whit- 

ctc,   R.   Co.,  140  N.  Y.  183;    Conk-  ney,  65  Vt.  488. 

ling  V.  New  York  El.  R.  Co.,  76  Hun  Virginia. — Brewer  r.  Hastie,  3  Call 

(N.  Y.)  420;  Clark  v.  Swift,  59  Hun  (Va.)  22. 

(N.  Y.)  628,  38  N.  Y.  St.   Rep.  129;  jraj*/«^<?».— Wheeler  v.  Ralph,  4 

People  V,  Formosa,   131  N.  Y.  478;  Wash.  617. 

Bennett  V.  Levi  (C.  PI.),  46  N.  Y.  St.  Wisconsin, — John  R.  Davis  Lumber 

Rep.  754;  Claflin  v.  New  York  Stand-  Co.  v.  Milwaukee  First  Nat.  Bank,  90 

ard  Watch  Co.,  7  Misc.  Rep.   (N.  Y.  Wis.  464;  Kidd  v,  Fleek,  47  Wis.  443; 

C.  PI.)  668;  Flandrow  v.  Hammond,  Saukville  v.  Grafton,  68  Wis.  192. 

148  N.  Y.  129;  Green  v,  Hernz,  2  N.  United  States. — U.  S.  v.  Pagliano, 

Y.  App.  Div.  25s;  Katz  v.  Wolf,  16  53   Fed.   Rep.    looi;  Pacific  Mut%  L. 

Misc.  Rep.  (N.    i.  Supreme  Ct.)82;  Ins.   Co.   v.   Snowden,  58  Fed.  Rep. 

People  V,  Third  Ave.  R.  Co.,  45  Barb.  342;  German  Ins.  Co.  v,  Frederick,  58 

(N.   Y.)  63;   People  v,   Hurlbutt,  44  Fed.  Rep.  144;  Wheeler  v.  Sedgwick, 

Barb.  (N.  Y.)  126;  Lee  v.  Schmidt,  i  94  U.  S.  i ;  Garrard  v,  Reynolds,  4 

Hilt.  (N.  Y.)  537;  Cheney  v.  Beals,  47  How.  (U.  S.)  123. 

Barb.  (N.  Y.)  523 ;  New  York  v.  New  ObjeetionB  Not  Coiudderod  when  Balaad 

York  Refrigerating  Constr.  Co.,  146  for  the  First  Time  on  Appeal. — Insuffi- 

N.  Y.  210;  Cassidy  v.  Fontham  (C.  ciency  of  evidence  to  show  execution 

PL),  14  N.  Y.  Supp.   151 ;   Hawver  v.  of  instrument  sued  on.     Messmore  v. 

Bell,  141   N.   Y.    140;    Kilpatrick    v,  Morrison,    172    Pa.    St.   300.     Insuffi- 

Dean  (City  Ct.),  3  N.   Y.  Supp.   60;  ciency  of  proof  of  service  of  a  subpoena, 

Phillips  V.  Rome,  etc.,  R.  Co.,  55  Hun  Macomb  v.  Prentis,  57  Mich.  225. 

(N.  Y.)  612,  30  N.   Y.  St.   Rep.  41 ;  Failure  of  plaintiflf  to  prove  the  cor- 

Jenkins  v,  Wheeler,  2  Abb.  App.  Dec.  rectness  of  his  book  of  accounts,  or  that 

(N.  Y.)  4^4^;  Kennedy  v.  Cotton,  28  the  entries  were  made  at  or  about  the 

Barb«  (N.  Y.)  59;  Record  v.  Saratoga  time  of  the  transaction.     Carpenter  v. 

Springs,  46  Hun  (N.  Y.)  448;  Bouton  Johnson,  i  Nev.  331. 

V.  Thomas,  46  Hun  (N.  Y.)  6;  Stem-  Insufficient  proof  of  plaintiff's  incor- 

wald  V.  Siegel,  7  Misc.  Rep.  (N.  Y.  C.  poration.    U.  S.  Vinegar  Co.  v.  Foeh- 

Pl.)  70;  Lallman  v.  Hovey,  92  Hun  renbach,  148  N.  Y.  58. 

(N.  Y.)  419.                     '  Insufficiency  of  proof  of  a  plea  of 

North  Carolina, — Fagg  v.  Southern  privilege.    Cole  v.  Cliver,  44  N.  J.  L. 


Bldg.,  etc,  Assoc.,  113  N.  Car.  364 
Basnight  v.  Smith,  112  N.  Car.  229 
loyner  v,  Stancill,  108  N.  Car.  153 
KnliM  V,  McAdams,  108  N.  Car.  507 


212. 

Failure  of  proof  of  the  transfer  of 
the  judgment  sued  on  to  plaintiff. 
Marx  V.  Logue,  71  Miss.  905. 
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should  specify  the  particular  point  on  which  evidence  is  wanting. 
A  general  objection  will  not  answer,^  and  no  other  ground  of 
objection  will  be  considered  than  the  one  made  at  the  trial  * 

The  Proper  Xethod  of  TaUng  Advantage  of  the  insufficiency  of  evidence 
to  support  a  verdict  is  by  motion  for  nonsuit,  or  by  request  to 
direct  a  verdict  in  favor  of  party  objecting.* 

c.  Necessity  for  Exceptions.  —  To  render  an  objection 
based  on  insufficiency  of  evidence  available  on  appeal,  an  excep- 
tion to  the  ruling  thereon  must,  as  in  other  cases,  be  saved.* 

8.  Benewing  Objections  in  Motion  for  Hew  TriaL — In  some  juris- 
dictions, to  make  error  in  the  admission  ^  or  exclusion  of  evi- 
dence* available  on  appeal,  it  is  necessary  to  repeat  the  grounds 
of  objection  in  a  motion  for  new  trial.  So  the  insufficiency  of 
the  evidence  to  support  a  judgment  must  be  brought  to  the 
attention  of  the  trial  court  on  a  motion  for  new  trial,  or  it  cannot 

Failure    of   proof   of   the    filing  of  to  the  value  was  given  in  response  to  a 

a    bond   bj  plaintiff   as   assignee  for  request  in    form  asking  the   present 

benefit   of    creditors.      Kilpatrick    v,  worth,  where  he  simply  objected  on 

Dean  (City  Ct.)»  3  N.  Y.  Supp.  60.  the  trial  and  refused  to  state  the  ground 

Insufficiency  of  evidence  that  defend-  of  his  objection.     Little  v.  People,  157 

ant  was  operating  the  road  upon  which  111.  153. 

plaintiff    was    injured.      Winters    v,  2.  Sullivan  v.  Richardson,  33  Fla.  i. 

Kansas  City  Cable  R.  Co.,  99  Mo.  509.  3.  Hawver  r.  Bell,  141   N.  Y.  140; 

Failure  of  proof  of  an  assignment  to  Wal bridge   v,  Graham,  i  Misc.  Rep. 

plaintiff  of  the  contract  in  suit  by  the  (N.  Y.  City  Ct.)  397;  Claflin  v.  New 

party  with  whom  it  was  made.     Guer-  York  Standard   Watch  Co.,  7  Misc. 

old  V.  Holtz,  103  Mich.  118.  Rep.  (N.  Y.  C.  PI.)  668. 

Failure  of  proof  of  demand  for  prop-  4.  Boyle    v.   Levings,   28    111.   314; 

erty  in  an  action  to  recover  an  agreed  Hitt  v.  Sharer,  34  111.  9;  Pottle  v.  Mc- 

compensation    therefor.       Weese     v.  Worter,    13    111.    454;    Farncomb    t». 

Brown,  102  Mo.  299.  Stern,  18  Colo.  279;  Allen  v.  Sallin- 

Failure  of  proof  of  the  cause  for  re-  ger,   108  N.  Car.  159;  Steffy  v.  Peo- 

moval  on  a  petition  for  removal  of  an  pie,  130  111.  98;  State  v,  Clements,  15 

action  to  the  federal  court.     Hardwick  Oregon  237. 

V,  Kean,  95  Ky.  563.  Findings  of  Blaster  In  Ghanoexy. — In- 

Failure  of  proof  of  the  value  of  prop-  sufficiency  of  the  evidence  to  support 

erty  stolen  in  a  prosecution  for  lar-  the  findings  will  not  be  considered  on 

ceny.     Little  v.  People,  157  111.  153.  appeal  when  no  exceptions  were  taken 

Insufficiency  of   proof  on  which   a  to  the  master's  report.     McCasland  v. 

chattel  mortgage  has  been  recorded.  Allen,  60  111.  App.  285 ;  Owen  v.  Occi- 

Logan  V,  Slade,  28  Fla.  699.  dental  Bldg.,  etc.,  Assoc,  55  111.  App. 

Failure  of  proof  of  value  of  property  347. 

insured   in  an   action   on   a  policy  of  5.  St.  Louis  v.  Excelsior   Brewing 

insurance.      Hand   v.   National  Live-  Co.,  96  Mo.  677;   State  v.  Horn,  115 

Stock  Ins.  Co.,  57  Minn.  519.  Mo.  416;  Halstead  v.  Horton,  38  W. 

Failure  of  proof  of  value  of  mate-  Va.  727;    Rees  v.  Blackweil,  6   Ind. 

rials  in  a  suit  to  foreclose  a  material-  App.  506;  Holesapple  v,  Fawbush,  51 

man's    lien.     Wheeler    v,    Ralph,    4  Ind.  494;  Hicks  t;.  Sharp,  89  Ga.  311 ; 

Wash.  617.  Anderson  v.  Territory,  4  N.  Mex.  108. 

1.  Grand  Trunk  R.  Co.  v,  Ives,  144  6.  Albert  v.  Seller,  31  Mo.  App.  247; 

U.  S.  408;  Gaines  v.  White,  i  S.  Dak.  State  v.  Pollard,  132  Mo.  288;  Powell 

434.  V.  Palmer,  45 'Mo.  App.  236;  Sunny- 

Thus,  in  a  prosecution  for  larceny,  side  Coal,  etc.,  Co.  v,  Reitz,  14  Ind. 

defendant  cannot  object  on  appeal  that  App.  478;  Harvey  t».  Osborn,  55  Ind. 

the  value  of  the  property  stolen  at  the  535;  McGee  v,  Robbins,  58  Ind.  463; 

time  and  place  of  the  taking  was  not  .Anderson    v.  Territory,    4    N.    Mez. 

proved*  although  the  only  evidence  as  108. 
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be  considered  on  appeal.^  This  rule,  of  course,  is  not  applicable 
where  the  errors  are  such  that  the  appellate  court  will  review 
them  in  the  absence  of  objections  and  exceptions.* 

As  to  necessity  of  stating  grounds  of  objections,  and  saving 
exceptions  to  rulings  on  the  motion,  see  infra,  XVII.  New  Trial. 

IX.  IHSTBUCTIONS — 1.  To  Instructions  Oiven — a.  Objections 
Not  Raised  Below-— (i)  The  Rule  Stated. — If  an  instruction 
is  deemed  erroneous,  the  party  to  whom  the  alleged  error  is 
prejudicial  should  call  the  attention  of  the  court  to  such  error; 
instructions  given  cannot  be  objected  to  for  the  first  time  on 
appeal.' 

1.  St.  Louis,  etc.,  R.  Co.  v.  Bland  Kentucky — Jeffries  v.  Com.  (K7. 
(Tex.  Civ.  App.  1896),  54  S.  W.  Rep.  1888),  7  S.  W.  Rep.  396;  Lanham  v. 
768;  Clark   V.   Pearce,  80  Tex.   146;     Com.,  3  Bush  (K7.)  528. 

Blakelj  v.  Hannibal,  etc.,  R.  Co.,  79  Louisiana. — Stewart  v.   IJarper,  16 

Mo.  3&.  La.  Ann.  181 . 

PartlcLpattoii  In  Hew  Trial — Effect. —  Maine. — Pope    v.    Machias    Water 

Where  a  party  participates  in  a  new  Power,  etc.,  Co.,  52  Me.  535. 

trial  awarded  he  is  held  to  have  waived  Maryland. — Franklin  v.  Claflin,  49 

the  right  to  have  the  errors  in  the  first  Md.  24. 

trial  reviewed  on  appeal.     Hill  v.  Wil-  Massachusetts. — Burr    v.    Joy,    151 

kins,  4  Mo.  87 ;  Davis  v.  Davis,  8  Mo.  Mass.  295 ;    Rawson  v.   Plaisted,  151 

56;  Bowie  r.  Kansas  City, 51  Mo.  454;  Mass.  71. 

Gilstrap  V.  Felts,  50  Mo.  431.  Michigan.  —  People  v.    Raher,    92 

2.  Stapleton  v,  Orr,  43  Kan.  170.  Mich.   165 ;    Fraser  v.    Haggerty,  86 

3.  Colorado.  —  Brewster    v.    Cross-  Mich.  521 ;  People  v.  Caldwell  (Mich, 
land,  2  Colo.  App.  446;  Denver,  etc.,  1895),  ^5  N.  W.  Rep.  213. 

R.  Co.  V.  Ryan,  17  Colo.  98;  Dawson  Minnesota. — State  v.  Brin,  30  Minn. 

V.  Coston,  18  Colo.  493 ;  Wray  v.  Car-  522 ;  Shatto  v.  Abernethy,  35   Minn, 

penter,  16  Colo.    271;    McFeters    v.  538;  Lawrence  v.  Bucklen,  45  Minn. 

Pierson,  15  Colo.  201.  195 ;  Evans  v.  St.  Paul,  etc.,  R.  Co.,  30 

Florida. — Jones  v,  Greeley,  25  Fla.  Minn.  489. 

629.  Missouri. — Ritzenger    v.    Hart,  43 

Georgia. —  Chattahoochee  Brick  Co.  Mo.  App.  183 ;  Walsh  v.  Allen,  50  Mo. 

V.  Sullivan,  86  Ga.  50.  181 ;  Lohart  v.  Buchanan,  50  Mo.  201 ; 

Illinois. —  Atchison,  etc.,  R.  Co.  v.  Naughton  v.   Stagg,  4  Mo.  App.  271; 

Feehan,  47  III.  App.  66;    Lake  Erie,  State  v.  Bayne,  88  Mo.  604;  Carlisle 

etc.,  R.  Co.  V.  Rosenberg,  31  111.  App.  v.  Keokuk  Northern  Line  Packet  Co., 

47;  McDaneld  v.  Logi,  143  111.  487.  82  Mo.  40;   Wheeler  v.  Metropolitan 

Indiana. — Carpenter  v.  O'Neal,  14  Mfg.  Co.,  23  Mo.  App.  190;   LaFay- 

Ind.   19;  Daily  v.  Nuttman,   14  Ind.  ette  Mut.  Bldg.  Assoc,  v.  Kleinhoffer, 

339;  Fleming  v.  Potter,  14  Ind.  486;  40  Mo.  App.  388;  State  v.  Musick,  loi 

Ridge  t'.  Sunman,  14  Ind.  540;  State  Mo.  260;  Connelly  v.  Shamrock  Benev. 

V.  Manly,  15  Ind.  8;  Butler  v.  Edger-  Soc,  43  Mo.  App.  283. 

ton,  15  Ind.  15;  Hindman  v.  Troxell,  Montana, — Gum  v.  Murray,  6  Mont. 

15  ^nd.  123 ;  Boxley  v.  Carney,  14  Ind.  10. 

17;  Lomax  v.  Strange,    14  Ind.   21 ;  Nebraska. — Schreckengast  v.  Ealy, 

i-ittle  v.  Norris,  14  Ind.  375.  16  Neb.  510;  Downing  v.  Glenn,  26 

/ozt'a._3eekel  v.  Norman,  71  Iowa  Neb.   323;   Omaha,  etc.,    R.    Co.    v. 

^^H;  State  V.  Callahan  (Iowa  1895),  ^5  O'Donnell,  22  Neb.  475. 

J^'W.  Rep.  150;  Kirk  v.  Litterst,  71  New  Mexico. — Territory  v.  O'Don- 

Iowa  71 ;  Norris  v.  Kipp,  74  Iowa  444;  nell,  4  N.  Mex.  66. 

Peel  V.  Chicago,  etc.,  R.  Co.,  88  Iowa  New  rork.—Broyer  v.  Ritter  (City 

520;  Bellows  V.  Litchfield,  83  Iowa  36.  Ct.),  13  N.  Y.  Supp.  574. 

Kansas. — Connor  v.  Wilkie,  I  Kan.  North    Carolina.  —  McFarland     v, 

^PP-492;  State  v.  Probasco,  46  Kan.  Southern  Imp.  Co.,  107  N.  Car.  368; 

3Jo;  Kansas  Farmers'  F.  Ins.  Co.  v.  Lytle  v.  Lytle,  94  N.  Car.  522. 

Hawlej,  46  Kan.  746.  Ohlahoma.^-CArter  v.  Missouri  Mio., 
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Reawm  f«r  Bole. — ^The  object  of  the  rule  is  to  give  the  court  an 
opportunity  to  make  proper  corrections.  It  is  but  reasonable  to 
require  that  the  attention  of  the  judge  be  called  to  the  objec- 
tionable charge  before  the  jury  retire.* 

(2)  Applications  of  the  Rule. — ^And  in  applying  it  the  following 
errors  have  been  held  waived  when  first  attacked  an  appeal :  A 
misstatement  *  or  imperfect  statement  of  the  evidence;*  amis- 
statement  of  the  issues ;  *  a  misstatement  of  law,*  or  failure  to  give 
a  full  presentation  of  the  law  applicable  to  the  case;*  an  objec- 
tion that  the  instruction  is  upon  the  weight  of  the  evidence,''  or 
that  the  form  of  the  statement  or  the  language  used  is  mislead- 
ing,® or  that  the  instruction  is  not  warranted  by  the  evidence* 
or  the  pleadings,*®  or  that  it  is  too  general,**  or  that  it  is  incom- 
plete,** or  uncertain  or  ambiguous,  *^or  contradictory,**  or  that  it 
fails  to  define  terms  used  in  it,**  or  that  it  submits  questions 
of  law  to  the  jury,*®  or  that  the  instructions  are  oral  when  they 
should  be  in  writing,*''  or  that  there  are  formal  defects  in  the 

etc.,  Co.  (Okla.  1895),  4^  P*c.  Rep.  stein  v.  Haulenbeek,  16  Dalj  (N.  Y.) 

356.  38a. 

South  Carolina, — Fleming  v,  Flem-  8.  Rumph  v,  Hiott,  35  S.  Car.  444. 

ing,  33  S.  Car.  505.  4.  Milmo  v,  Adams,  79  Tex.  526. 

Tennessee. —  Knoxville  v.   Bell,   I3  B.  Bergh   v.  Sloan,   53   Minn.    116; 

Lea  (Tenn. )  157;  Malone  v,  Searight,  Hollinger  v.  Canadian  Pac.  R.  Co.,  30 

8  Lea  (Tenn.)  95 ;  Hayes  v.  Cheatham,  Ont.  App.  245 ;  Williamson  v.  State,  30 

6  Lea  (Tenn.)  9;  Hattonv.  Stewart,  2  Tex.  App.  330. 

Lea  (Tenn.)  236 ;  East  Tennessee,  etc.,  Instances. — As  that  an  instruction  on 

R.  Co.  v.  Toppins,  loLea  (Tenn.)  63;  the   burden   of  proof  was  erroneous, 

Knoxville  Iron  Co.  v.  Dobson,  15  Lea  Bourke  v.  Van  Keuren,  20  Colo.  95; 

(Tenn.)  409.  or  an  incorrect  charge  upon  circum- 

Texas, — Thatcher  v.  Mills,  14  Tex.  stantial  evidence,  Williamson  v.  State, 

13;  Hill  V.  State,  22  Tex.  App.  579;  30  Tex.  App.  330. 

Haynes  v.    State,    2    Tex.   App.   84;  «.  Davis  v.  Roosvelt,  53  Tex.  305. 

Cook  V,  State,  22  Tex.  App.  511 ;  Lee-  7.  Atchison,  etc.,  R.  Co.  v.  Worlej 

per  v.  State,  29  Tex.  App.  63;  Yoa-  (Tex.  Civ.  App.  1894),  25  S.  W.  Rep. 

kum  V,  Mettasch  (Tex.  Civ.  App.  1894),  47^- 

26  S.  W.  Rep.  129.  8.  Pellum  v.  State,  89  Ala.  28 ;  Quin- 

Wisconsin. — Graves  v.  State,  12  Wis.  by  v.  Carhart,  133  N.  Y.  579. 

591;   Tomlinson  v.  Wallace,  16  Wis.  9.  Stoner  v,  Devilbiss,  70  Md.  144; 

224;  Bogert  V,  Phelps,  14  Wis.  88.  State  v.  Fenlason,  78  Me.  495. 

1.  State  V.  Fenlason,  78  Me.  495.  10.  Shaw  v.  New  York,  etc.,  R.Co., 

S.  Rumph  V.  Hiott,  35  S.  Car.  444 ;  150  Mass.  182. 

State  v.  Davis,  27  S.  Car.  609;  Arnstein  11.  Rogers  v.  Wallace,   10  Oregon 

V,  Haulenbeek,  16  Daly  (N.  Y.)  382.  387;  People  v.  Olsen,  80  Cal.  122. 

Instance.  —  A  mistake  in  the  charge  12.  Box  v.  Kelso,  5  Wash.  360;  Gold- 

in  stating  the  number  of  letters  sent  hammer  v.  Dyer,  7  Colo.  App.  29. 

from  a  certain  place,  when  the  state-  18.  Holm  r.  Sandberg,  32  Minn.  427 ; 

ment  was  made  with  the  qualification  Box  v.  Kelso,  5  Wash.  360;  People  v. 

'*  I  think,**  will  not  operate  to  reverse  Olsen,  80  Cal.  122. 

when  no  objection  was  made  in  the  14.  Williams  v.   Southern  Pac.    R. 

court   below.     Muetze  v.  Tuteur,   77  Co.,  no  Cal.  457. 

Wis.  236.  15.  Cogswell  v.  West  St.,  etc.,  Elec- 

Bequest  for  Gorreotion Necessary. — To'  trie  R.  Co.,  5  Wash.  46. 

render  the  error  available  on  appeal  16.  Stansbury  v.  Fogle,  37  Md.  369; 

the  party  aggrieved  should  request  the  Frecking  v,  RoUand,  33  N.  Y.  Super, 

court  to  correct  Its  statement  so  as  to  Ct.  499. 

make  it  conform  to  the  evidence.  Arn-  17.  Boss  v.  Northern  Pac.  R.  Co.,  2 
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preparation  of  the  instruction,^  or  that  the  manner  of  preparing 
a  written  request  is  improper.* 

b.  Necessity  for  Exceptions. — ^To  authorize  a  review  of  an 
instruction  given,  it  must  be  duly  excepted  to  in  the  court  below,^ 

N.Dak.  138;  Wright  v.  Gillespie,  43  Co.  v.  Stout,  150  111.   9;  Phillips  v. 

Mo.  App.  344;  J&cobs  v»  Mitchell,  3  Abbott,  ^3  111.  App.  338 ;  West  Chicago 

Colo.  App.  456;  Thorp  V.  Riley,  57  N.  St.  R.   Co.   v,  Martin,   154  111.   533; 

Y.  Super.  Ct.  589.  Indianapolis,  etc.,  R.  Co.  v,  Rhodes, 

lUtaaM. — For   instance,   an   objec-  76  111.  385;  Toledo,   etc.,    R.   Co.  v. 

tionthat  the  court  erred  in  making  a  Miller,  55  111.  J48;  Gulliver  v.  Adams 

correction  of  a  charge  orally  instead  of  Express  Co.,  38  111.  503 ;  Sedgwick  v, 

correcting   the    written    instruction.  Phillips,  33  111.  183 ;  Emory-  v,  Addis, 

Looisville,  etc.,   R.  Co.  v.   Hall,  91  71  111.  373 ;  Buckmaster  v.  Cool,  13  111. 

Ala.  112.  74;    Willard  v,  Petitt,   153  111.   663; 

1.  Knight  V.  Chicago,  etc.,  R.  Co.,  England  v,  Vandermark,  147  III.  76. 

81  Iowa  310,  where  it  was  held  too  late  Indiana, — ^Lowell  v,  Gathright,  97 

to  make  an  objection  for  the  first  time  Ind.  313 ;  Coffeen  v.  McCord,  83  Ind. 

on  appeal  that  the  court  failed  to  write  593 ;    Evansville    v.  Thacker,   2  Ind. 

the  word  "  given  "  upon  the  margin  of  App.  370. 

the  instruction  as  required  bj  statute;  Iowa, — Norris  v.  Kipp,  74 Iowa 444; 

Moffatt  V.  Tenney,  17  Colo.  189,  where  Duncombe  v.   Powers,  75  Iowa  105 ; 

the  objection  waa  that  special  instruc-  Kirk  v,  Litterst,  71  Iowa  71 ;  Arneson  v. 

tions  given  at  the  request  of  the  ad-  Thorstad,  73  Iowa  145 ;  Lewis  v,  Lewis, 

Terse  partj  were  not  numbered  and  75  Iowa  669;  State  v.  Black,  89  Iowa 

ligned  as  required  bj  statute;  Daven-  737;  Maj  v.  Wilson,  3i  Iowa  79;  Wil- 

portv.  Cnmmings,  15  Iowa  319,  where  cox  v.  McCune,  31  Iowa  394;  Dean  v. 

two   paragraphs    of   the   instructions  Zenor  (Iowa  1895),  65  N.  W.  Rep.  410; 

were  written  on  the  same  page,  con-  Stanhope  v.   Swafford,  80   Iowa  45 ; 

trtrj  to  statutory  directions.  Morse  v.  Close,  11  Iowa  93;  Paddle- 

1  Davenpoi;^-!;.  Cummings,  15  Iowa  ford  v.  Cook,  74  Iowa  433;  Gray  v. 

319.  Chicago,  etc.,   R.  Co.,  75  Iowa  100; 

I.  Alabama. ^TennWe  v.  Walshe,  81  Leach  v.  Hill  (Iowa  1896),  66  N.  W. 

Ala.  160;  Alabama  G.  S.   R.  Co.  v.  Rep.  69. 

Tapia,  94  Ala.  336.     {Exceptions  no  Kansas, — Kansas    Pac.    R.   Co.    v, 

lomger  necessary,  under  Ala,  Act  of  Little,  19  Kan.  367;  Werner  v.  Jewett, 

DKember  17,  1894*)  54  Kan.  530 ;  Barlow  v,  Emmert,   10 

Arkansas. — Frauenthal   v.   Bridge-  Kan.  358 ;  Kansas  Farmers*  F.  Ins.  Co. 

man,  50  Ark.  348.  v.  Hawley,  46  Kan.  746;  Missouri  Pac. 

California,  —  Merguire  v.   0*Don-  R.  Co.  v,  Johnson,  44  Kan.  660;  State 

nell,  103  Cal.  50;  Sierra  Union  Water,  v,  Probasco,  46  Kan.  310;  Russell  v. 

etc.,  Co.  V,  Baker,  70  Cal.  573 ;  Sharp  Bradley,  47  Kan.  438 ;  Wilson  v.  Jones, 

V,  HofiPman,  79  Cal.  404;  Holverstot  v.  4.  Kan.  767. 

Bugby,  i3Cal.43;  Lightnerv.  Menzel,  Kentucky. — ^Jackson   v.  Com.   (Ky. 

35  Cal.  453;  Russell  v,  Dennison,  45  1890),  14  S.  W.  Rep.  677. 

Cal.  337;  Chester  V.  Bower,  55  Cal.  46;  Maine, — Dugan  v.  Thomas,  79  Me. 

Clark  V,  His  Creditors,  57  Cal.  639;  331. 

Carpenter  v,  Ewing,  76  Cal.  487 ;  Wil-  Maryland,— J^orloXk.,  etc.,  R.  Co.  v 

liams  V.  Southern   Pac.   R.  Co.,  no  Hoover,  79  Md.  353. 

Cal.  457.  Massachusetts, — McCart  v.  Squire, 

Colorado. — Gilpin    v,    Gilpin,    13  150  Mass.  484. 

Colo.    504;    Wmj    V,   Carpenter,   16  Michigan. — McKinnon  v,   Atkins, 

Colo.  371 ;  Patrick  Red  Sandstone  Co.  60  Mich.  418. 

V,  Skoman,  i  Colo.  App.  333 ;  Price  v,  Minnesota. — Lawrence  v.   Bucklen, 

Buchanan,  13  Colo.  366.  45  Minn.    195 ;  Mackey  v.  Fisher,  36 

Florida, — ^Jones  v,  Greeley,  35  Fla.  Minn.    348;     Anderson   v,   St.  Croix 

639;  Phillips  V.  State,  38  Fla.  77;  Mc-  Lumber  Co.,  47  Minn.  34;  Spencer  v, 

Swain  v,  Howell,  39  Fla.  348;  White  St.  Paul,  etc.,  R.  Co.,  33  Minn.  39; 

V.  State,  36  Fla.  603;  Jacksonville,  etc..  Smith  v.  Bean,  46  Minn.  138;  State  v, 

R.  Co.  V,  Hunter,  36  Fla.  308.  Hair,  37  Minn.  351. 

lOiwcis^^Ztrnt  St.  Louis  Electric  R.  Mississippi,  —  Smokey  v,  Johnson 
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since  it  is  universally  held  that  a  failure  to  except  to  an  instruc- 
tion operates  as  a  waiver  of  errors  therein. 

ExoeptloiiB  to  Bole. — This  rule,  that  in  order  to  have  instructions 
given  or  the  failure  to  give  them  reviewed  on  appeal,  an  excep- 
tion must  be  saved,  has  been  modified  or  altogether  abrogated 

(Miss.  1888),  4  So.  Rep.  788;  Fisher  v.  Misc.  Rep.  (N.  Y.  C.  PI.)  354;  Schaff 

Fisher,  43  Miss.  212;  Georgia  Pac.  R.  v.  Miles,  10  Misc.  Rep.  (N.  Y.  C.  PI.) 

Co.  t/.  West,  66  Miss.  310;  Bourland  395;  People  f.  Noonan  (Supreme  Ct.), 

v.  Itawamba  County,  60  Miss.  looi.  38   N.    Y.   St.   Rep.    854;    Smith    xk 

JI/fj50tfri.^-Statet;.  Pollard,  132  Mo.  Matthews,  9  Misc.  Rep.  (Buffalo  Su- 

388;  State  V.  Hilsabeck,  132  Mo.  348;  per.  Ct.)  427;  Murra/  «.   Usher,   46 

Haniford  v.  Kansas,  103  Mo.  172;  State  Hun  (N.  Y.)  406;  Thorp  v.  Riley,  57 

V,  Paxton,   126  Mo.  500;    Morgan  v.  N.   Y.  Super.  Ct.   589;   Stoothoff   t». 

Rice,  35  Mo.  App.  591 ;  State  v.  Grif-  Long  Island  R.  Co.,  32  Hun  (N.  Y.) 

fin,  g8  Mo.  672;  Ritzenger  v.  Hart,  43  437;  Cram  v.  Gas  Engine,  etc.,  Co., 

Mo.  App.  183;  McDonald  v.  Cobb,  44  75  Hun  (N.  Y.)  316;  Clark  v.  Smith, 

Mo.  App.   167;  State  v,  Patrick,   107  7  Misc.  Rep.   (N.  Y.  City  Ct)   572; 

Mo.   147;  State  f.  Kennade,  121  Mo.  Smith  v.  Gebhardt,  56  N.  Y.  St.  Rep. 

405 ;  Shannon  t;.  Hannibal,  etc.,  R.  Co.,  904 ;    Borley   v,   Wheeler,   etc.,   &£fg. 

54  Mo.  App.  223;  State  v.  Cantlin,  118  Co.,  58  Hun  (N.  Y.)  605,  34  N.    Y. 

Mo.   100;  Lefkow  v,  Allred,  54  Mo.  St.    Rep.   987;  Simmons    f.    Central 

App.  141 ;  Wright  v.  Gillespie,  43  Mo.  New  England,  etc.,  R.  Co.,  51  N.   Y. 

App.  244.  St.  Rep.  937. 

Montana. — Davis  v,  Germaine,  i  North  Carolina, — Ware  v.  Nesbit, 
Mont.  210;  McKinney  V.  Powers,  2  94  N.  Car.  664;  Chemical  Co. -r.  John- 
Mont.  466;  Woods  V,  Berry,  7  Mont,  son,  loi  N.  Car.  223;  White  v.  Clark, 
196;  Territory  v.   Hart,  7  Mont.  489;  82  N.  Car.  6. 

Kelley    v.   Cable    Co.,   7    Mont.    70.  Ohio. —  Kline  v.  Wynne,    10  Ohio 

{Changed  by  statute^  see  Gassert  v,  St.  223;  Adams  v.  State,  25  Ohio  St. 

Bogh.l  Mont.  585.)  584;    Berry    v.    State,    31    Ohio    St. 

Nebraska. — Nyce  v.  Shaffer,  20  Neb.  219;  Everett  v.  Sumner,  32  Ohio  St. 

507 ;  Heldt  v.  State,  20  Neb.  492 ;  Sco-  562. 

field  V.  Brown,  7  Neb.  221 ;  Romberg  Oklahoma. —  Berry  v.  Smith,  2  Okla. 

V,  Hediger,  47  Neb.  201 ;  Kearney  v.  345. 

Smith,  47  Neb.  408;  Herzog  v.  Camp-  Oregon. —  Kearney  v.  Snodgrass,  12 

bell,  47  Neb.  370 ;  Chadron  t;.  Glover,  Oregon  311. 

43  Neb.  732;  Omaha  F.  Ins.  Co.  v.  South  Carolina. —  Sullivan  t;.  Sulli- 
Dierks,  43  Neb.  473;  Zimmerman  v,  van,  20  S.  Car.  511 ;  McPherson  v.  Mc- 
Klingeman,  31  Neb.  495;  Gravely  Pherson,  21  S.  Car.  267. 
V.  State,  45  Neb.  878;  Tagg  v.  Miller,  Texas — In  Misdemeanor  Cases. — 
10  Neb.  442;  Downing  v.  Glenn,  26  White  v.  State,  23  Tex.  App.  154; 
Neb.  323 ;  Schroeder  v.  Rinehard,  25  Burns  v.  State,  23  Tex.  App.  641 ;  Pur- 
Neb.  75 ;  Roach  v.  Hawkinson,  34  Neb.  celly  v.  State,  29  Tex.  App.  i ;  Mc- 
658;  Rector  v.  Canfield,  40  Neb.  595 ;  Millan  v.  State  (Tex.  Crim.  App.  1896), 
Levi  V.  Fred,  38  Neb.  564;  Bouvier  v.  33  S.  W.  Rep.  970;  Otto  v.  State  (Tex. 
Stricklett,  40  Neb.  792 ;  Rea  v.  Bishop,  Crim.  App.  1894),  25  S.  W.  Rep.  285 ; 
41  Neb.  202;  Glaze  V.  Parcel,  40  Neb.  Nance  v.  State  (Tex.  Crim.  App. 
732;  Richardson,  etc.,  Co.  v.  Winter,  1893),  22  S.  W.  Rep.  44;  Mixon  v. 
38  Neb.  288;  American  Bldg.,  etc.,  State,  28  Tex.  App.  347;  Garner  f. 
Assoc.  V.  Mordock,  39  Neb.  413.  State,    28  Tex.   App.  561 ;    Patterson 

Nevada. — Lobdell  v.   Hall,  3  Nev.  f.  State  (Tex.  Crim.  App.  1895),  29  S. 

507.  W.  Rep.  272;  Anderson  v.  State,  34 

New  Jersey. —  Packard  v.  Bergen  Tex.  Crim.  Rep.  96;  Moore  v.  State 

Neck  R.  Co.,  54  N.  J.  L.  553.  (Tex.  Crim.  App.  1894),  28  S.  W.  Rep. 

New  Mexico. —  Territory  t'.  O'Don-  686 ;  Garrett  x\  State  (Tex.  Crim.  App. 

nell,  4  N.  Mex.  66.  1894),  25  S.  W.  Rep.  285;  Heitzelman 

New  Tork. — People t;.  Buddensieck,  v.  State  (Tex.  Crim.  App.  1894),  26  S. 

103  N.  Y.  487 ;  Wheeler  v.  Sweet,  137  W.  Rep.  729;  Comer  v.  State,  26  Tex. 

N.  Y.  435;  Van  Doren  v.  Jelliffe,  i  App.   509;    Kennedy    v.   State   (Tex. 
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by  statute  in  some  jurisdictions,^  and  it  has  been  held  that  in  a 
capital  case  an  erroneous  instruction  may  be  reviewed  although 
not  excepted  to.* 

c.  What  Exceptions  must  Show — (i)  Specif ying Erroneous 
Propositions, — Exceptions    should   be   specific,   and   should   be 

Grim.   App.    1894.),  24    S.   W.    Rep.  no  exceptions  were  taken  to  the  in- 

650.  {Exceptions  to  charge  need  only  structions  at  the  trial. 

hi   taken    in    Misdemeanor    cases    in  Montana.  —  Montana  Act  of  Septem- 

Textts.)    .  her  J3,'  1887,  declared  that  instructions 

WasitHgton. — Seattle,  etc.,  R.  C<i.  given  and  the  refusal  to  give  instruc- 

v«  Gilchrist,  4  Wash.  509;  Johnson  f.  tions  shall   be   deemed   excepted   to. 

Tacoma  Cedar  Lumber  Co.,  3  Wash.  Gassert  z\  Bogk,  7  Mont.  585. 

722;  Smith  V.    U.  S.,   i  Wash.   Ter.  Ttxas.  —  Under  Rev.  Stat,  of  Texas, 

263^  Brown  v.   Forest,  i  Wash.  Ter.  art.  13 18,  no  exceptions  need  be  taken 

301;  State  v.  Williams,  13  Wash.  335.  to  an  erroneous  charge  in   order  to 

Wisconsin* — Manegold    xf.   Grange,  bring  it  up  on  appeal.    Atchison,  etc., 

70  Wis.  575;  Tomlinson  v.  Wallace,  16  R.  Co.  v.  Click,  5  Tex.  Civ.  App.  224; 

Wis.  224;  Hawler  v.  Harran,  79  Wis.  Hill  v.  State  (Tex.  Crim.  App.  1896), 

379;Bogert  v.  Phelps,  14  Wis.  88.  33  S.  W.  Rep.  1075;  Landes-v.  Eichel- 

UniM  States. — Hanna  zf.  Maas,  122  berger,  2  Tex.  App.  Civ.  Cas.,  §  135; 

U.  S.  24;  Hedden  v.  Iselin,  142  U.  S.  Missouri  Pac.  R.  Co.  v.  Martin,  2  Tex. 

676;. Tucker  v,  U.  S.,  151  U.S.  164;  Appi  Civ.  Cas.,  §  656.     This  statute, 

Sutherland  7*.  Round,  57   Fed.    Rep.  however,   does    not   apply  to    misde- 

467;  Colorado  Cent.  Consol.  Min.  Co.  meanor  cases.     See  Texas  cases  cited 

V,  Turck,  54  Fed.    Rep.   262 ;    Little  in  preceding  note. 

Rock  Granite  Co.  r.  Dallas  Countj,  Oliio.  —  In  Ohio,  where  the  overrul- 

66Fed.Rep.  522;  Stewart  t/.  Wyoming  ing  of  a  motion  for  a  new  trial  is  as- 

Cattle  Rancne  Co;,   128   U.  S.  383;  signed  for  error,  and  all  the  evidence 

GibbsT'.  Consolidated  Gas  Coi,  130  U.  offered    on    trial,    together  with   the 

S.  396;  Cohen  v.  West  Chicago  St.  R.  charge  of  the  court,  is  properly  brought 

Co.,  60  Fed.  Rep.  698.  up  by  bill  of  exceptions,  a  reviewing 

L  Ai«Kft»na  —  Under  Alabama  Act  of  court  will,  in  connection  with  the  evi- 

December  17,   1894,   an  exception   is  dence,  examine  the  charge  of  the  court 

presumed,  and  need  not  be  expressly  whether  excepted   to  or  not,  and,  if 

reserved  to  the  giving  or  refusing  of  there   is   reason   to    believe    that    the 

instructions.     Whitaker  v.  State,  106  verdict  was  the  result  of  erroneous  in- 

Ah.y}.  structions,  reverse  the  judgment  and 

fnuiqATanUL — In  Pennsylvania  error  award  a  new  trial.     Baker  v.  Pender- 

may  be  assigned  with  respect  to  any  gast,  32  Ohio  St.  494;  Weybright  v, 

partof  a  charge  Bled,  with  or  without  Fleming,  40  Ohio   St.   52;    Marietta, 

request,  whether  excepted  to  or  not,  etc.,  R.  Co.  v.  Strader,  29  Ohio   St. 

under   Pennsylvania    Act  March    24,  448;  Little  Miami  R.  Co.  r.  Fitzpatrick, 

1877  (P-  L.  ^),  ^  2,  which  provides  42  Ohio  St.  318. 

that  the  charge  in  answer  of  the  court  8.  People  v.  Leonardi,  143  N.   Y. 

to  points  in  all  cases  where  filed  shall  360.     See  also  Thompson  v.  People,  4 

be  part  of  the  record  for  the  purpose  Neb.  524,  where  a  charge  given  in  a 

of  assignment    of  errors.     Jamiey  v.  larceny  case  was  examined  although 

Howard,  150  Pa.  St.  339;  Grugan  v.  not  excepted  to. 

Philadelphia,  158  Pa.  St.  337.  Wbere  Ctonnsel  and  Party  Are  Absent. — 

^  lew  Tort.  —  In  New  York  errors  in  A    party    may    raise    on     appeal,   as 

instructions  will  be  noticed    by    the  though  a  formal  exception  had  been 

general  terms  of  the  New   York  su-  taken,  the  question  as  to  the  incorrect- 

pcrior  courts,  Jacobs  v.  Sire,  4  Misc.  ness  of  an  instruction  given  to  the  jury 

Rcp.(N.  Y.  Super.  Ct.)  398;  courts  of  on  their  return  after  retiring  for  delib- 

common  pleas,  Austin  v.  Staten  Island  eration,  where  the  record  does  not  show 

Rapid  Transit  R.  Co.  (C.  PI.),  39  N,  that   such  party  or   his   counsel   was 

Y.  St.  Rep.  76;   or  New  York   city  present.   Donahue  v.  New  York  Cent., 

courts,   Levy  v.    Klepner,    15    Misc.  etc.,   R.  Co.,  15  Misc.  Rep.  (Buffalo 

Rep.  (N.  Y.  City  Ct.)  643;    although  Super.  Ct.)  256. 
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directed,  not  to   the  charge  as  a  whole,  but  to  the  portion  or 
portions  thereof  which  are  considered  objectionable.'     It  is  only 

where  the  charge  is  erroneous  in  its  whole  scope  and  meaning,* 

1.  ^/u^ma.—Irvin  V.  State,  50  Ala.  liamson,   107   N.   Car.   204;   State   v. 

181;  Cohen*.  State,   50  Ala.   108;  Ja-  Brabliam,   108  N.  Car.  793;  Stale  v, 

cobBOiiTi.  State,  55  Ala.  151;  Caldwell  McDuflie,     107    N.    Car.    885;    State 

V.   Parmer,   56  Ala.  40s;   South,  etc.,  v.  Howell,  107  N.  Car.835;  Barber  v. 

Alabama  R.  Co.  v.  Jones,  56  Ala.  507;  Roseboro,   97   N.   Car.    192;  State  v, 

Holland  ti.  Barnes,  53  Ala.  83;  Bern-  Harrell,   ii>7  N.  Car.  944;  Thompson 

stein  V.  Humes,  6a  Ala.  58a;  Graj  -v.  v.  Western   Union  Tel.   Co.,   107  N. 

State,   65  Ala.   66;   South,  etc.,  Ala-  Car.  449;  Hemphill  v.  Morrison,  ii3 

bama   R.  Co.  v.   McLendon,  ^  Ala.  N.  Car.  756;  Ward  i'.  Albemarle,  etc., 

266;  Smith  V.  Sweeney,  69  Ala.  534;  R.  Co.,  m  N-  Car.  168:  State  v.  Par- 

Stovall  V.  Fowler,  73  Ala.  77;  Farley  ker,   106  N.  Car.  711;  McKinnon   v. 

V.  State,  73  Ala.  170;  Sharp  v.  Robert-  Morrison,  104  N.  Car.  354;  Carlton  o. 

son,  76  Ala.  343.  Wilmington,  etc.,  R.  Co.,  104  N.  Car. 

California.— Shea  v.  Potrero,  etc.,  365  ;  Lindsej  v.  Sandetlin,  104  N.  Car. 

R.  Co.,  44  Cal.  414;   Brown  v.  Kent-  331 ;  McDonald  v.  Carson,  94  N.  Car. 

field, 5oCal.  129.  497;  Caudle  t^.  Fallen,  98  N.Car.411; 

Colorado.— Coon  V.  Rigden,4Colo.  State  t;.  Nipper.gg  N.  Car.653;   Ham- 

375.  mond  V.  Schiff,  100  N.  Car.  161. 

Cfur^ff.— Smith  i>.  Atwood,  14  Ga.         Okie. — Western  Ins.  Co.   ir,  Tobin, 

402;  Central  R.,  etc.,  Co.  v.  Ogletree  31  Ohio  St.  77;  Pittsburg,  etc.,  R.  Co. 

(Ga.  1895),  22  S.  E.  Rep. 953;  Thomas  v.  Probst,  30  Ohio  SL  104;  Everett  p. 

V.  State,  84  Ga.  613;  Rogers  n.    Rog-  Sumner,  3a  Ohio  St.  562;  Powers  t: 

ers,  74  Ga,  598.  Hazelton,   etc.,   R.   Co.,  33   Ohio   St. 

Illineii. — Haskins  v.  Haskins,  67  429;  Butcher's  Melting  Assoc,  -n.  Corn- 
Ill.  446.  mercial   Bank,   2   Disney   (Ohio)  46; 

Indiana. — Sherlock  v.  Bloomington  Behrens  v.  Behrens,  47  Ohio  St.  333. 


It  Nat.  Bank,  53  Ind.  73.  Sauik  Careliat 

n'ansat. — Fullenwider  i'.  Ewing,  25     aton,  14   S.   Car.  177;    cans  v.  uurrc, 
Kan.   69;    Young  v.    Youngman,   45     17  S.  Car.  288;  Walker  f.  Walker,  ly 


.  63 ;  Bauskett  v.  Keitt,  33  S.  Car. 

iKSb),  3  wew  Eng.  Rep.  699;   Slate  v.  200;  State  i',  Gilreath,  16  S.  Car.  105. 
Pike,  65  Me.  111.  /"exaj.— Graham   v.  State,  39  Tex. 

Massaciuietts. — Hunting   *.    Dow-  App.  31 ;  Thompson  v.  State,  32  Tei, 

ner,  151  Mass.  375.  Grim.  Rep,  265;  Eddy  v.  Still,  3  Tex. 

Michigan. — Geary    v.     People,    33  Civ.  App.  346;  Gonzalez  v.  Stale,  30 

Mich.  330.  Tex.  App.  203. 

Minnesota. — Rheiner  v.    Stillwater         Kermon/.— Goodwin  v.  Perkins,  39 

St.  R.,  etc.,  Co.,  31  Minn.  193.  Vt.  598. 

AfoM^oKo.  — Griswold    v.   Boley,     i         Waskingian.—Pa.tcii^xiv.Ta.Ae,KXc, 

Mont.  545;  Gum   v.  Murray,  6  Mont.  Machinery  Co.,  6  Wash.  4S6. 
10;   Woods   V.   Berry.   7    Mont.    195;         Wiiconsln. — Smith   v.  ColeiAan,  77 

Alderson   v.   Marshall,    7  Mont.  3^;  Wis.  343;  Butler w.  Cams,  37  Wis.  61; 

Gassert  v.  Bogk,  7  Mont.  585.  Hamlin  v.  Haight,  33  Wis.  337. 

Nebraska.— SraoiiS  V.   butcher,  23         i/jii/i-rf  ^/o/ei.— Mobile,  etc.,  R.  Co. 

Neb, 644;  Dodge  I/.  People, 4  Neb.  330.  v.  Jurey,  11 1  U.  S.  584;  Washington, 

NtTv  yerM>— Engle  v.  State,  50  N.  etc.,  R.  Co.  n.  Vamell,  98  U.  S.  479; 

373.  Connecticut  Mut.  L.  Ins.  Co.  v,  Union 

■a  Mexico.— Viobtt  v.  Board   of  Trust  Co.,  ii3  U.  S.   250;  Burton  v. 

;stic  Missions,  3  N.  Mex.  337.  West  Jersey  Ferry  Co.,  114  U.  S.  474; 

TV    rork.—Booth    V.   Swezey,   8  Thorn  v.   Pittard,  63    Fed.   Rep.  333; 

■.    376;    People   V.    Schooley,  89  Blockip. Darling,  140U.  S. 234;  Holder 

(N.    Y.)   391 ;  Wallace   v.   Wil.  v.  U.  S.,  150  U.  S.  91 ;  St.  Louis,  etc., 

(Supreme   Ct.),   37   N.   Y.   St.  R.  Co.  v.   Spencer,  71  Fed.  Rep.  93; 

B13;  Deitchv.Sclianning  (Super.  Price  v.  Pankburst,  10  U.  S.  App.  497. 

38  N.  Y.  St.  Rep.  362.  a.  Ferguson  v.  Graves,  t3  Kan.  39; 

rti    Carolina.— Ev^tett   v.  Wil-  Wheeler  v,  Joy,  15  Kan.  389;  Hentig 
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or  where  the  charge  in  effect  asserts  but  a  single  proposition,^ 

that  a  general  exception  will  be  available. 

SneptiMu  in  OroM  Hot  PormiMibto. — If  an  exception  is  taken  to  an 
entire  charge  containing  several  distinct  and  separate  proposi- 
tions, or  in  gross  to  a  series  of  instructions,  the  exception  will 
be  unavailable  if  any  one  of  the  propositions  in  the  charge  or  any 
of  the  instructions  are  correct.* 

V,  Kansas  L.,  etc.,  Co.,  28  Kan.  617;  D.  C.  v.  State,  16  Fla.  554;  Wood  v. 

May  f  Gamble,  14  Fla.  467;  Redman  State,  31  Fla.  231;  Campbell  v.  Car- 

tr.  Voss,  46  Neb.  512;  Cronk  v.  Can-  ruth,  32  Fla.  264.;  Pinson  v.  State,  28 

field,  31  Barb.  (N.  Y.)  171 ;  Weber  v,  Fla.  735 ;  Post  v.  Bird,  28 Fla.  1 ;  Smith 

Wiggins,   II  Ohio  Cir.  Ct.  Rep.  18;  v.  State,  29  Fla.  408. 

Snjder  v.  Viola M in.,  etc.,  Co.,  2  Idaho  Georgia, — Cobb  v.  State,  76  Ga.  664 ; 

771 ;  Buffalo  Barb  Wire  Co.  i;.  Phillips,  Blackman   v.  State,  78  Ga.  592;  £n- 

67  Wis.  129;  Eddj  V.  Howard,  23  Iowa  right  v.  Atlanta,  78  Ga.  288;  Malone 

175.  V,  Robinson,  77  Ga.  719;  Flemister  v, 

HOvFarOeBcralBzcoiytioiisCk^nstdered.  State,  81  Ga.  768;  Willis  v.  State,  93 

—  A  general  exception  to  instructions  Ga.  208;  Ozburn  r.  State,  87  Ga.  173; 

given  or  refused   will  be  considered  Verderj  v.  Savannah,  etc.,  R.  Co.,  82 

on  appeal  onlj  to  the  extent  of  deter-  Ga.  675. 

mining  whether  the  ruling  in  respect  Illinois, — Hickam  v.  People,  137  111. 

to  any  one  of  them  was  correct.     Oma-  75;   Hayward   v,  Catton,   i  111.  App. 

ha  I'.  McGavock,  47  Neb.   313;    Olt-  577. 

manns  v.  Findlay,  47  Neb.  289.  Indiana,  —  Garrigus  v,  Burnett,   9 

1.  Requa  v.  Holmes,  16  N.  Y.  193;  Ind.  528;  Kelly  v.  John,  13  Ind.  App. 
Smith  r.  Matthews,  9  Misc.  Rep.  (Buf-  579;  State  V.Gregory,  132  Ind.  387; 
falo  Super.  Ct.)  427;  Borce  v.  Wabash  Buchart  v.  £11,  9  Ind.  App.  353; 
R.  Co.,  63  Iowa  70;  Nickum  v.  Gas-  Sherlock  v.  Bloomington  First  Nat. 
ton,  24  Oregon  380.  Bank,  53  Ind.  73. 

2.  Alabama. — ^Irvin  v.  State,  50  Ala.  Iowa. — Brown  v.  Scott  County,  36 
181;  Nelson  v,  Warren,  93  Ala.  408;  Iowa  140;  Hallenbeck  v.  Garst  (Iowa 
Bell  V.  Kendall,  93  Ala.  489;  Mayberry  1895),  ^5  N.  W.  Rep.  417;  Reeves  v. 
V.  Leech,  58  Ala.  339;  Black  v.  Pratt  Harrington,  85  Iowa  741;  Norris  v. 
Coal,  etc.,  Co.,  85  Ala.  504;  Goley  v.  Kipp,  74  Iowa  444;  Verholf  v.  V^an 
State,  87  Ala.  57;  Mobile,  etc.,  R.  Co.  Houwenlengen,  21  Iowa  429;  Redman 
z'.  George,  94  Ala.  199;  Stevenson  v,  v.  Malvin,  23  Iowa  296;  Carpenter  v. 
Moody,  83  Ala.  418 ;  East  Tennessee,  Parker,  23  Iowa  450 ;  Davenport  Gas 
etc.,  R.  Co.  V.  CvLTjf  81  Ala.  159.  Light,  etc.,  Co.  v,  Davenport,  13  Iowa 

Arkansas,  —  Dunnington   v.    Frick  229;  Loomis  v.  Simpson,  13  Iowa 532; 

Co.,  60  Ark.  250;   Fordyce  v,  Russell,  Jack  v.  Naber,  15  Iowa  450 ;  Armstrong 

59Ark.3i2;  Oxiey  StaveCo.  V.  Staggs,  v,  Pierson,  15  Iowa  476;   Cousins  v. 

59  Ark.  370;    Murphy  v,  Lemay,  32  Westcott,    15    Iowa    253;    Lyons     v. 

Ark.  223;  Atkins  v.  Swope,  38  Ark.  Thompson,  16  Iowa  62;  Shephard  v. 

528;    Quertermous    v.    Hatfield,     54  Brenton,  20  Iowa  41 ;  Spray  v.  Scott, 

Ark.  16.  20  Iowa  473;   McCaleb  v.  Smith,  24 

California. — Cavallaror.  Texas,  etc.,  Iowa  591;  Mershon  v.  National   Ins. 

R.  Co.,  no  Cal.  348;  Ryall  v.  Central  Co.,  34  Iowa  87;  Cook  v.  Sioux  City, 

Pac.  R.  Co.,  76  Cal.  4744  Cockrill  v.  etc.,  R.  Co.,  37  Iowa  426;   Bartle  v. 

Hall,  76  Cal.  192.  Des  Moines,  38  Iowa  414;  Moore  v, 

Colorado. — Kansas   Pac.   R.  Co.  v,  Gilbert,  46  Iowa  508;  Ruter  v,  Foy, 

Ward,  4  Colo.  31 ;  Wooton  r.  Seigel,  5  46  Iowa  132;  Pitman  v,  Molsberry,  49 

Colo.  424;  Cowell  V,  Colorado  Springs  Iowa  339. 

Co.,  3  Colo.  82.  Kansas, — Fullenwider  v,  Ewing,  25 

District  of  Columbia.  —  Mackey  v,  Kan.  69;  Bard  v.  Elston,  31  Kan.  274; 

Baltimore,  etc.,  R.  Co.,  18  Wash.  L.  Myer  v.  Moon,  45  Kan.  580;  Ryan  v» 

Rep.  767.  Madden,  46  Kan.  345;  Stith  v.  Fullin- 

Florida, — Dupuis  v,  Thompson,  16  wider,  40  Kan.  73 ;  Fleming  v.  Latham, 

Fla.  69;  May  v.  Gamble,  14  Fla.  467;  48   Kan.   773;  Crosby  v,   Wilson,  53 

BwToaghs  V,  State,  i^  Fla.  643 ;  John  Kan.  565. 
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So  an  exception  to  a  part  of  a  charge  which  •  contftins  several 
distinct  propositions,  some  of  which  are  erroneous  and  some  of 

Maine. — Crosby  v.  Maine  Cent.  R.  v.  (Tednej,4E.  D.  Smith  (N^  Y.)  582; 

Co.,  69  Me.  418;  Macintosh  v.Bartlett,  Carland  v.  i^aTi  4  E.  D.  Smith   (N. 

67  Me.  130;  Merrill  V.  Merrill,  67  Me.  Y.)    251;   McBurney    v.    Cutler,     18 

70.  Barb.  (N.  Y.)  203;  Wells  v.  Higgins, 

Massachusetts. — Armour  v.  Pecker,  132  N.  Y.  459;  Gundlin  v,  Hamburg- 

123  Mass.   1435  Curry  v.  Porter,  125  American  Packet  Co.,  31  Abb.  N.  Cas. 

Mass.  94;  Com.  v,  Tolman,  149  Mass.  (N.  Y.  C.  PK)437f  8  Misc.  Ref>.  (N. 

229;   Adams  ti.  Chicopee,   147  Mass.  Y.)  291 ;  Newall  t^.  Bartlett,  114  N.  Y. 

440;  Dwyer  v.   Fuller,  144  Mass.  420.  399;Patton7^   ^^7f^^  Baking  Powder 

Michigan^ — Danielson  v.  Dyckman,  Co.,  114  N.  Y»  i;  Tousey  v,  Roberts, 

26  Mich.  169;  Mandigo  v,  Mandigo,  26  114  N.  Y.  312;  Oldfield  v.  New  York, 

Mich.    349;    Goodsell    v.    Seeley,  46  etc.,  R.  Co.,  14  N.  Y.  310;  Magie  v. 

Mich.    623;     McAllister    v.     Engle,  Baker,  14  N.  Y.  435;  Stone  v.  West- 

«2   Mich,  56;    Edgell   t».    Francis,   86  ern  Transp.  Co.,  38  N.  Y.  240;  Elton 

Mich.  232;  People  T'.Garbutt,  17  Mich.  v.  Markham,  20  Barb.  (N.    Y.)  343; 

9;  Tupper  V,  Kilduif,  26  Mich.  394;  Cronk  v.  Catifield,  31  Barb.  (K    Y.) 

Wheeler,  etc.,  Mfg.  Co.  v.  Walker,  41  171. 

Mich.  239;  Prescott  v.  Patterson,  49  North   Carolina. — Hooks  v,   Hou&- 

Mich.  622;   Lange  v.  Kaiser,  34  Mich,  ton,  109  N.  Car.  623;  Caudle  v.  Fal- 

317;  McKay  v.   Evans,  48  Mich.  597;  len,  98  N.  Car.  411;  Sellers  t».  Sellers, 

Hopkins  Mfg.  Co.  v.  Aurora  F.  &  M.  98  N.  Car.  13;  Boggan  v.  Home,  97 

Ins.  Co.,  48  Mich.  148.  N.  Car.  268;  Hammond  t'.  Schiff,  100 

Minnrsota.  —  Russell   v.   St.   Paul,  N.    Car.    161 ;  Dugger  v.  McKesson^ 

etc.,  R.  Co.,  33  Minn.  210;  Ferson  v.  100  N.  Car.  i ;  Leak  v.  Covingfton,  99 

Wilcox,  19  Minn.  449;  Castner  v.  The  N.  Car.  559. 

Steamboat  Dr.   Franklin,  i   Minn.  73;  Ohio. — Wright  v,  Denham,  2  Clev. 

Cole  V.  Curtis,  16  Minn.  182;  Shull  v.  Rep.  (Ohio)  146;  Adams  v.  State,  25 

Raymond,  23  Minn.  66;  Main  v.  Oien,  Ohio  St.  584;  Berry  v.  State,  31  Ohio 

47  Minn.  89.  St.  219. 

Montana. — Woods  r.  Berry,  7  Mont.  Texas. — Peace  v.  State,  27  Tex.  App. 

195.  83;  Gross  V.  Hays,  73  Tex.  515;  Cord- 

Nehrasha. — Bankers'   L.    Assoc,  v.  way  v.  State,  25  Tex.  App.  405. 

Lisco,  47  Neb.  340 ;  Iledrick  v.  Strauss,  Utah* — People  v.  Hart,  10  Utah  204. 

t\  Neb.  485 ;  Denver  First  Nat.  Bank  t'.  Vermont. — Rowell  v.  Fuller,  59  Vt. 

owrey,  36  Neb^  290;  Tagg  v.  Miller,  688. 

ro  Neb.  442;   Walker  V.   Turner,   27  Washington. — Lichty  v.  Tannatt,  ii 

Neb.  103;  Brooks  v»  Dutcher,  22  Neb.  Wash.  37, 

644 ;   Russel  v.  Rosenbaum,  24  Neb.  Wisconsi-n.  —  Kessler's    Estate,    87 

f69;  Gillilan  v.  Rollins,  41  Neb.  540,  Wis.  660;  Bouck  v.  Enos,  61  Wis.  660; 

.  New  Hampshire. — Reynolds  v.  Bos-  Weisenberg  v,  Appleton,  26  Wis.  56; 

Ion,  etc.,  R.  Co.,  43  N.  H.  580.  Dean  v.  Chicago,  etc.,  R.  Co.,  43  Wis. 

AVw  Jersey. — Engle  v.  State,  50  N.  305;  Thrasher  tj.  Tyack,  15  Wis.   256; 

tL.   272;  Oliver  v.  Phelps,  21  N.  J.  Tomlinson   x\  Wallace,  16  Wis.  224; 

.  597.  Morse  v.  Oilman,  18  Wis.  373;  Heath 

NeTv  Torh. — Tones  v.  Osgood,  6  N.  v.  Heath,  31   Wis.   223 ;   Strachan  z*. 

^-  233;  Caldwell  v.  Murphy,  11  N.  Y.  Muxlow,  31  Wis.  207;  Musgat  v.  Wy- 

|.i6;  Haggartt^.  Morgan,  5  N.  Y,  422;  bro,  33  Wis.  515;  Butler  r.  Cams,  37 

Hunt  V.  Maybee,  7  N.  Y.  266;  Hartv.  Wis.  61;   Sabine  v.   Fisher,  37  Wis 

Rensselaer,  etc.,  R.  Co.,  8  N.  Y.  37;  376;     Nisbet  ©.   Gill,    38    Wis.    657; 

Acker  v.  Ledyard,  8  N.  Y.  62;  How-  Aultman  v.  Case,  68  Wis.  612;  Bige- 

land  V.  Willetts,  9  N.  Y.   170;  Decker  low  v.   West  Wisconsin   R.   Co.,  27 

V.  Mathews,  12  N.   Y.  313;  Fitch  v.  Wis.  478;  Hulehan  v.  Green  Bay,  etc., 

Livingston,  7   How.   Pr.    (N.  Y.  Ct.  R.  Co.,  68  Wis.  520;  Green  v.  Han- 

App.)  410;  French   v.  White,  5  Duer  son,  89  Wis.  597. 

(N.   Y.)  254;   Snell  v.   Snell,  3  Abb.  United  States. — Newport  News,  etc, 

Pr.  (N.  Y.  Supreme  Ct.)  426;   Robin-  Co.  v.  Pace,  158  U.  S.  36;  McClellan 

son  V.  New  York,  etc.,   R.  Co.,  27  v,  Pyeatt,  50  Fed.  Rep.  686;  Johnston 

Parb.  (N.  Y.)  512;  East  River  Bank  v,  Jones,  1  Black  (U.  S.)  209;  Coop6f 
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which  are  pot,  wiU  not  ^vail,^  and  an  exception  to  one  instruc- 
tion raises  no  question  as  to  the  correctness  6f  an  instruction  n0t 
excepted  to.*  But  in  taking  an  exception  to  the  charge  on  a 
p^F^icqlar  proposition,  it  is  not  necessary  to  segregate  the 
remarks  of  the  court  on  that  subject  from  all  other  portions  of 
the  charge,  and  except  to  the  very  words  of  the  judge.  It  is 
sufficient  if  the  proposition  complained  of,  and  the  ground  of 
complaint,  are  clearly  called  to  the  attention  of  the  court.? 

AvpUoatioA  of  Bide. — In  applying  these  principles  the  exceptions 
set  out  in  the  notes  have  been  held  too  general  to  present  any 
questions  on  appeal,  unless  the  charge  as  a  wholp  or  the  instruc- 
tion to  which  the  exception  was  directed  is  wholly  erroneous.* 

V.  Schlesinger,  iii  U.  S.  148;  Worth-  Y.  416;   ShuH  v.  Raymond,  23  Minn. 

iQgton  V.  Mason,  loi  U.  S.  149;  Ma-  66. 

sonic  Benev.  Assoc,  v.  Ljman,  60  Fed.  To  the  charge  *'and  each  and  every 

Kep.  498;   Mobile,   etc.,    R.    Co.   v.  part  thereof."     Edwards  v.  Smith,  16 

]urtj.  III  U.  S.  584;  Beaver  v,  Taylor,  Colo.  529;  Luedtke  v.  Jetieryt  89  Wis. 

93  (7.  S.  46 ;  White  v.  Barber,  123  U.  S.  136.     Contra,  Lorie  v,  Adams,  51  Kan. 

392;  Gulf,  etc.,  R.  Co.  V,  Johnson,  54  692. 

Fed.  Rep.  474;  Lincoln  v,  Claflin,  7  "To  the  giving  of  said  charge,  and 

Wall.  (U.  S.)  132;  Walker  v.  Wind-  each  several  proposition  of  law  therein 

sor  Nat  Bank,  56  Fed.  Rep.  76;  Balti-  contained."     Keith  v.  Wells,  14  Colo. 

more,etc.,  R.Co.  V.  Mackey,  157  U.  S.  321.     Cow/ra,  Kansas  Pac.  R.  Co.  v. 

72;  Anthonj  v.   Louisville,   etc.,    R.  Nichols,  9  Kan.  235. 

Co.,  132  U.  S.  172;  Rogers  v.  Mar-,      "To  the  giving  of  which,  and  to  the 

shal,  I  Wall.  (U.  S.)  644;  Harvey  v.  giving  of  each  part  thereof."     Meeker 

Tjler,  2  Wall.  (U.  S.)  328.  v,  Gardella,  i  Wash.  139. 

1.  Water  Com'rs  v.  Burr,  35  N.  Y.  "  To  each  part  of  the  charge  given 

Super.  Ct  523;  Hughes  v,  Heyman,  specifically."     People    v,   Bristol,   23 

22  Wash.  L.  Rep.  737;  Dickerman  v,  Mich.  118. 

Quincy  Mut.  F.  Ins.  Co.,  67  Vt.  609;  "To the  whole  of  the  charge  of  the 

Main  v.  Oien,  47  Minn.  89;  Corcoran  court  and  to  each  part  of  it."     Jones 

V.  Harran,  55  Wis.  120;  Small  v,  Wil-  v.  Osgood,  6  N.  Y.  233. 

liams,  87  Ga.  681 ;   Rice  v.  Schloss,  90  "  To  the  charge  of  the  court  as  given 

Ala.  A16;  Dick  v.  State,  87  Ala.  61 ;  and  to  each  and  every  part  thereof." 

Langford  v,  Jones,   18  Oregon  307;  McAllister  v,  Engle,  52  Mich.  56. 

John  D,  C.  V.  State,  16  Fla.  554.  "  To   the  charge  and  to  each  and 

S.  Ryall  V.  Central  Pac.  R.  Co.,  76  every  part  and  to  the  whole  thereof." 

Cal.  474.  Yates  v,  Bachley,  33  Wis.  185. 

An  exception  to  a  part  of  a  charge  "  To  which  charge  arid   each   and 

presents  for   consideration    only   the  every  part  of  it  defendant  excepted." 

legal  proposition  which  the  part  ex-  May  berry  v.  Leech,  58  Ala.  339. 

cepted  to  affirms.     Varnum  v,  Taylor,  An  exception  "  severally  and  sepa- 

loBosw.  (N.  Y.)  148.  rately  *  ♦  ♦  to  each  and  every  section 

3.  What  Cheer  Coal  Co.  v.  Johnson,  and  each  and  every  paragrapn  of  said 

56  Fed.  Rep.  810.  charge  as  given."     Syndicate  Ins.  Co. 

i.  An  exception  *'to  the  charge  as  v,  Catchings,  104  Ala.  176. 

given."    Bottoms  v.   Seaboard,   etc.,  "  To  each,  every,  and  all  the  instruc- 

K.  Co.,  109  N.  Car.  72 ;  State  t».  How-  tions  given  by  the  court  of    its  own 

ell,  107  N.  Car.  835 ;  Marks  t».  Tomp-  motion.'*      Cavallaro  v.  Texas,   etc., 

kin»,  7  Utah  421.                                      •  R.  Co.,  no  Cal.  348. 

To  "each  part"  of  a  charge.     Pot-  To  "each  of  the  charges  made  by 

tertf.  Seymour,  4  Bosw.  (N.  Y.)  140;  the  court  at  the  request  of  the  plain- 

Nevins  v.  Bay  State  Steamboat  Co.,  4  tiff."     Piper  v.  New  York  Cent.,  etc., 

Bosw.  (N.  Y.)  225.  R.  Co.,  89  Hun  (N.  Y.)  75. 

"To  each    and  every  part"  of  the  "To    the    latter    portions    of    said 

d^arge.    paldwell  v.  Murphy,  11  N.  charge,"  when  the  charge  consists  oi 
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(2)  Specifying  Errors, — Exceptions  to  instructions  should  spe- 
cifically point  out  the  alleged  errors.^ 

SMion  for  Bvle. — '*  A  party  excepting  must  make  his  exception 
so  specific  that  the  matter  relied  on  as  error  will  be  apparent  to 

•everal  sentences;  or  "to  so  much  of  **  And  the  defendant  thereupon  ex- 

the   charge  as  commences  with   the  cepted  to  the  instructions  of  the  court 

words,  Mf  the  jury  believe/   on  the  as  given  to  the  jury   in  this  case." 

fourth  line  from  the  bottom  of  the  pre-  State  v,  Wilgus,  32  Kan.  126. 

ceding  page."   Stroud  v.  State,  55  Ala.  An  exception  to  a  charge  covering 

77.  eie^ht    typewritten    pages  as  follows: 

**  To  each  sentence  of  said  charge  "At  the  conclusion  of  the  charge  ♦  *  • 

severally  and  separately."     Kirby  v.  counsel  ♦  •  ♦  called   the  attention  of 

State,  89  Ala.  63 ;  Edgell  v,  Francis,  86  the   court    to    those  portions   of  the 

Mich.  332.  charge  inclosed  in  brackets,  and,  after 

To  "  every  line,  sentence,  and  para-  having  the  same  read  to  the  court  by 

Rfaph  "   of   the   charge.     Danielson   v.  the  reporter,  thereupon  stated  that  he 

l)y«  l:man,  26  Mich.  169.  excepted  to  all  of  said  portions  so  read, 

*'  T«»  so  much  of  the  folUiwing  charge  and  to  which  the  attention  of  the  court 

10  iht  jury  in  this  rase"  as  is  set  forth  was  so  called,  and  to  the  whole  and 

in  a   siaicment  containing  many  indc-  each  and  every  part  thereof."     Tucker 

pendent  propositions.     Bouck  v,  Enos,  t».  Salem  Flouring  Mills  Co.,  15   Ore- 

61  Wi^.  660.  gon  581. 

To  an  entire  charge  or  to  "all  the  in-  1.  California.— Yrost    v.    Grizsly 
siructions   not   included    in    brackets."  Bluff  Creamery  Co.,  102  Cal.  525;  Gil- 
Crosby  V.  Maine  Cent.  R.  Co.,  69  Me.  laspie  v.  Hagans,  90  Cal.  90. 
418.  District  of  Co/umdia. —Bell  v.  Sher- 

**To  so  much  of  the  charge  as  is  va-  idan,  21  D.  C.  370;  Thomas  v,  Pres- 

riant   from"   the   request   made.     Bca-  .brey,  23  Wash.  L.  Rep.  123. 

vcr  V.  Taylor.  93  U.  S.  46.  G€<?r^*V?.-— Whelan  v.  Georgia  Mid- 

To  "  said  oral  instructions  and  each  land,  etc.,  R.  Co.,  84  Ga.  506. 

and  every  part  thereof  by  the  court."  /»<//«»«.— Baker  v.  McGinniss,  22 

Mfore  I/.    Moore  (Cal.  1893),    34  I'ac.  jnd.  257. 

^^4?  ^:     ..,        !_,...     ^     1.      u  /<?w«.— Abbott  V,  Striblen,  6  Iowa 

^7"".  ^*'*     J?*^  ^r}^      °^.    ^^  ^^^^K^'  191 ;  Davenport  Gas  Light,  etc.,  Co. 

Bipelow  V.  West  Wisconsm  R.  Co.,  27  ^,  Davenport,  13  Iowa  229. 

^'!m:^^®\,       j        1-              r    I     r  Zo«ij/Viiifl.— State  V.  Chopin,  10  La. 

"  lo  all  and  each  part  of  the  fore-  Ann   4.^8 

going  charge  and  instructions."     Block  Massachusetts,  —  Rock     v.     Indian 

V,  Darhng,  140  U.S.  234.  Orchard  Mills,  142  Mass.  522. 

lo   'each  of  the   mstruciions  given  ;i//r  A />«if.— Keystone  Lumber,  etc., 

by  the  court  to  the  jury  rcspccuvely.  j^f     Co.  v.  Dole,  43  Mich.  370. 

Banbury  T/.Shcrm,  4  ^.  Dak.  88.  il//«»r5^/a.-Dallemand   r.  Janney, 

To   the    "refusal   and  charge  of  the  „  j^inn.  514;  Larrabee  v.  Minnesota 


**To  each  oarairraDh  of   the   court's  '^^^^^^^^  23  Minn.  463;  Clapp  v.  Min^ 

10  cacn  paragraph  o     Ujc  courts  neapolis,   etc.,    R.   Co.,   36  Minn.  6; 

charge.       Scovillc   v.    Salt   Lake   City,  «„„«.«,'    i     '^„    ^^ualJ^ w.  u-  u 

»r  iTfaK  firx  Hunter  r.  Jones,  13 Minn.  307;  Bishop 

II  u tan  00.  ^   g^  p^yj  ^.      ^    ^       ^  j^.  g 

"An  exception  m  the  abstract  at  the         »r_..    >-^_.  ^  xu  Z. -      tf  JL      1 

end   of   inst^ctions,"   lo   all   of   which  „;f'%  ^Tm'  v^  "*  n.T'   " 

th.   n.aJn.Jff   rh.n   and  there  excepted,  ";^7;  ^^^^,1 X,' ^f  "P"^""^  ^*>  "*' 

..«»  /T»»«  ,Q**,.\    A.,  w  Fratt  V.  Foote,  9  N 

rst  (Iowa  1895).  65  N.  ^^  ^.,^^^^  ^    '  ^^ 

5   -charge  in   its  en-  "^f*'*^  <^- P'/)' 39 

tiretv   and 'to'' the   following    portions  ^*"8  v.    t^ople,  21 

thereof."    Vidcr  v.    O^Brien,    62    Fed.  ^"Pr^fP^^S^.      ^     ^^  ^        ^, 
Rep  326  North  Carolina, — Kendrick  v.  Del- 

linger,  117  N.  Car.  491 ;  Leak  v.  Cot- 
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his  adversary  and  to  the  primary  court.  For  his  adversary,  hav- 
ing his  attention  directed  to  the  special  matter  relied  on  as 
erroneous,  has  the  right  and  privilege  of  waiving  such  matter, 
rather  than,  by  insisting  on  it,  incur  the  hazard  and  delay  of  an 

ine^on,  99  N.  Car.  559;  Williams  v,  Benson  v.  Lundj,  52   Iowa  265;   or 

Johnston,  04  N.  Car.  633;  Sellers  v,  an  exception  on  the  ground  that  the 

Sellers,    98    N.   Car.  13;  Boggan    v,  court  erred  in  defining  malice,  People 

Home,  97  N.  Car.  268;  State  t;.  Gard-  v.  Thiede,    11  Utah  241;  or  that  the 

ner,  94.  N.  Car.  953 ;  Dugger  v.  Mc-  court  erred  in  its  general  charge  to  the 

Kesson,  100  N.  Car.  i;  Everett  v.  Wil-  jury  by  charging  the  law  in  the  ab- 

liamson,  107  N.  Car.  204.  stract  and  failine  to  apply  it  to  the 

Ohio. — Serviss  v.  Stockstill,  30  Ohio  facts  proved  on  the  trial,   Holman  v, 

St  418;  Moody  V,  Thomas,  i  Disney  Herscher  (Tex.  1891),  16  S.  W.  Rep. 

(Ohio)  294.  984 ;  or  an  exception  in  a  criminal  case 

Oregon. — Kearney  v.  Snodgrass,  12  that  the  judge  **  failed  to  define  what 

Oregon  317.  constitutes  a  reasonable  doubt,  in  a  suf- 

Pennsylvania. — Grantz  v.  Price,  130  ficiently  clear  and  distinct  manner," 

Pa.  St.  415.  State  t;.  Davenport,  38  S.  Car.  348;  or 

South  Carolina. — Davis  v.  Elmore,  an    exception   **  because    the   judge's 

40  S.  Car.  533 ;  Norton  v,  Livingston,  charge  clearly  indicated  to  the  jury  his 

14  S.  Car.  178,  opinion  on  the  facts  of  the  case,"  Dob- 

Texas, — Quintana  v.  State,  29  Tex.  son  v.  Cothran,  34  S.  Car.  518;  or  **  be- 

App.  401.  cause  the  charge,  taken   as  a  whole, 

Vermont, — Goodwin  v,  Perkins,  39  clearly  intimates  the  judge's  opinion 

Vt  598.  upon  the  facts  of  the   case,"  Greene 

Wasking-ton. — Maling  z;.  Crummey,  v.  Duncan,  37  S.  Car.  239;  or  an  ex- 

5  Wash.  222.  ception   to  that  part   "  of    a    charge 

Wisconsin. — Hamlin  v.  Haight,  32  where     you    define   trespass    that    it 

Wis.  237 ;  Corcoran  v.  Harran,  55  Wis.  was  entering  upon    the    land    of  an- 

120.  other  with  malicious  intent,"  People 

United  States. — Cleveland,  etc.,  R.  v.  Upton  (Supreme  Ct.),  29  N.  Y.  St. 

Co.  V.  Zider,  61  Fed.  Rep.  908;  New-  Rep.  777.     So  an  exception  to  a  judg- 

port  News,  etc.,  Co.  v.  Pace,  158  U.  ment,  which  does  not  intimate  that  it 

S.  36.  may  coerce  the  jury,  will  not  raise  that 

Apidleattoiis  of  the  Role.  —  If  the  question  in  the  appellate  court,  Allis 
ground  of  exception  is  that  the  charges  v.  U.  S.,  155  U.  S.  117.  An  exception 
given  are  variant  from  the  request  generally  **  to  the  ruling  of  the  court 
made,  the  variance  must  be  pointed  in  not  permitting  the  cause  to  go  to 
out.  Beaver  v.  Taylor,  93  U.  S.  46.  the  jury  upon  the  question  of  facts  in- 
So  if  the  court  fails  to  write  the  word  volved,  will  not  be  available  if  no 
"given"  on  the  margin  as  required  question  of  fact  is  specified."  Gug- 
by  statute,  exception  must  be  specifi-  genheim  v.  Kirchhofer,  66  Fed.  Rep. 
cally  taken  on  that  ground.  Omaha,  755.  An  exception  to  the  whole  of  an 
etc.,  Land,  etc.,  Co.  v.  Hansen,  32  instruction  defining  the  duty  an  em- 
Neb.  449,  And  a  general  exception  to  ployer  owes  to  an  employee  as  to  the 
an  instruction  will  not  raise  the  ques-  safety  of  the  place  for  working,  is  in- 
tion  of  its  completeness*  Hamilton  v.  sufficient  to  raise  the  question  that  the 
Great  Falls  St.  R.  Co.,  17  Mont.  334.  word  **  reasonably  "  was  omitted  from 
An  objection  that  a  charge  is  bad  as  the  charge.  Western  Coal,  etc.,  Co. 
tending  to  prejudice  the  jury,  should  v.  Ingraham,  70  Fed.  Rep.  219. 
point  out  the  particular  in  which  it  is  In  an  action  for  malicious  trespass 
prejudicial.  State  v.  Varner,  115  N.  in  tearing  down  a  house,  the  court 
Car.  744.  And  an  exception  **  for  mis-  charged  that  if  defendant  had  acted 
direction  in  charging  the  jury  as  re-  maliciously,  plaintiff  was  entitled  to 
quested  by  plaintiffs,  which  charge  is  recover  three  times  the  value  of  the 
recited  above,"  is  too  general  to  be  house,  but  failed  to  take  into  account 
considered  on  appeal.  Shober  v.  the  value  of  the  materials  composing  it 
Wheeler,  113  N.  Car.  370.  So,  also,  which  remained  in  plaintiff's  posses- 
is  an  exception  that  the  court  **  mis-  sion.  It  was  held  that  an  exception  to 
directed  the  jury  in  a  matter  of  law, "  the  charge  on  the  ground  **  that  there  is 
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new  trial.^ 

2.  To  Eefiual  of  Luttrnctioiui— ^i.  Necessity  for  Requesting 
Instructions. — An  omission  of  the  trial  judge  to  give  instruc- 
tions not  asked  for  is  not  assignable  as  error.  Where  a  party 
desires  instructions  directing  attention  to  the  points  relied  on 
by  him,  he  must  request  such  instructions  as  he  deems  necessary, 
and  if  he  does  not  he  cannot  complain.*     It  is  the  duty  of  the 

Massachusetts, — ^Bucklandv.Charle-  for  new  trial.    Vanwej  v.   State,  41 

mont,  3  Pick.  (Mass.)  173;  Leach  v.  Tex.  639. 

Woods,  14  Pick.  (Mass. )  461 ;  Nixon  v»  In  Mlaalwlpiil  an  exception  to  instruc- 

Hammond,  12  Gush.  (Mass.)  285.  tions  given  maj  be  first  taken  in  a  mo- 

Minnesota* — Barker    v,  Todd,    37  tionfor  new  trial.  Barnejff.  Scher ling, 

Minn.  370.  40  Miss.  320. 

North  Carolina, — State  v.  Hart,  116  3.  Arhansas,  —  Fordyce  v,  JacksoUi 

N.  Car.  976;  Tayloe  v.  Old  Dominion  56  Ark.  601. 

Steamship  Co.,  88  N.  Car.  15.  California,  —  People  v.   Flynn,  73 

Virginia, —  Washington,  etc.,  Tel.  Cal.  511;  People  v.  Marks,  72  Cal.  46; 

Co.  V,  Hobson,  15  Gratt.  ( Va.)  122.  People  v,  Haun,  44  Cal.  96;  People  v. 

West    Virginia, — Wustland  v.  Pot-  Price,  67  Cal.  350;  Castagnino  v.  Bal- 

terfield,  9  W.  Va.  438.  letta,  82  Cal.    250;    Montgomery  v. 

United  States,  —  Thiede  v,  Utah,  Sayre  (Cal.  1891),   25   Pac.   Rep.  552; 

159  U.  S.  510;  Michigan  Ins.  Bank  v.  People  v,  Fice,  97  Cal.  459. 

Eldred,  143  U.  S.  293.  Florida, — Blount  v.  State,  30   Fla. 

1.  Arhansas, — Carroll  v.  Bowler,  40  287. 

Ark.  168.  Georgia.—SmM  v,  Williams,  87  Ga. 

Florida,  —  West  v.  Blackshear,  20  681 ;  White  v.  Hand,  76  Ga.  3. 

Fla.  457.  Indiana, — Marks  v,  Jacobs,  76  Ind. 

Illinois, —  Dickhut    v,  Durrell,    ii  216;  Wells  v,  Morrison,  91  Ind.  51; 

111.  72 ;  Illinois  Cent.  R.  Co.  v,  Modg-  Bingham  v.  Stage.  123  Ind.  281 ;  Mock 

lin,  85  111.  481.  V.  Muncie  (Ind.  1092),  32  N.  £.  Rep. 

Indiana, — Jaqua  v.  Cordesman,  etc.,  718;  Fisher  v.  State,  77  Ind.  42;  Tag- 
Co.,  106  Ind.  141;  Louisville,  etc.,  R.  gart  v,  McKinsey,  85  Ind.  392;  Rick- 
Co.  v.  Hart,  119  Ind.  273.  etts  v,  Richardson,  85  Ind.  508;  Hodge 

Iowa. — Snyder  v.  Eldridge,  31  Iowa  v.  State,  85  Ind.  561 ;  Powers  v.  State, 

129;  Snyder  v.  Nelson,  31    Iowa  238;  87  Ind.  144;  Ireland  v,  Emmerson,  93 

Garland   v,  Wholebau,  20  Iowa  271;  Ind.    i;    Wilson    v,    Trafalgar,    etc., 

McKell  V,  Wright,  4  Iowa  504;  Whit-  County  Gravel  Road  Co.,  93  Ind.  287; 

ney  v.  Olmstead,  5  Iowa  373 ;  Curtis  v.  Whitewater   R.   Co.   v,   Bridgett,   94 

Hunting,  6  Iowa  536.  Ind.  216;  Garber  v.  State,  94  Ind.  219; 

Minnesota,  —  barker    v.    Todd,    37  Simpkins  v.  Smith,  94  Ind.  470;  Long 

Minn.  370.  v.  State,  95  Ind.  481 ;  Carver  v,  Car- 

Missouri,  —  Gordon  v,  Gordon,  13  ver,   97  Ind.  497;  Marshall  v.  State, 

Mo.  215 ;  State  v,  Meyers,  99  Mo.  107 ;  123  Ind.  128. 

State  V,  Rambo,  95  Mo.  462 ;  State  v*  Iowa. — Brigham  v.   Retelsdorf ,   73 

Hayden,  61  Mo.  App.  662.  Iowa  712 ;  Worden  v,  Humeston,  etc., 

North  Carolina. — Harrison  v.  Chap-  R.  Co.,  72  Iowa  201 ;  State  v,  Jerome, 

pell,  84  N.  Car.  258.  82  Iowa  749 ;  State  v.  Viers,  82  Iowa 

Texas, — Franklin  v.   State,  2  Tex.  397;  State  v.  Watson,   81  Iowa  380; 

App.  8;   Goode  v.  State,  2  Tex.  App.  State  v.  Illsley,  81  Iowa  49;  Shroeder 

520.  V,  Webster,  88  Iowa  627;  Duncombe 

To  Manner  of  MaUng  Cliarge. — An  ex-  v.  Powers,  75  Iowa    185 ;    Deere    v, 

ception  to  the  manner  of  making  a  Wolf,  77  Iowa  115;  Hall  v,  Manson, 

charge,  as,  for  instance,  that  it  is  oral  90  Iowa  585. 

and  should  be  made  in  writing,  should  Kansas, --^ttiie  v,  Peterson,  38  Kan. 

be    taken   at    the    time.     Vanwey    v,  204. 

State,  41  Tex.  639;  Boss  v.  Northern  Maine, — Gardner  v,  Gooch,  48  Me. 

Pac.    R.    Co.,    2  N.  Dak.    128.      So  487;  Stone  v,  Redman,  38  Me.   578; 

an    exception    comes   too  late  when  Darby  v.  Hayford,  56  Me.  246. 

made    for    the  first  time   on  motion  Massachusetts, — Wright  v,  Wright, 
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court,  when  required,  to  declare  the  law  upon  any  point  fairly 

involved  in  the  consideration  of  the  cause,  and  the  refusal  to  do 
so  is  error;  but  when  no  instructions  are  requested,  the  charge  to 

139  Mass.  177;  Gaj  v.  Boston,   etc.,  St.  498;  Lilly  v.  Paschal,  3  S.   &  R. 

R.Co.,i4J  Mass.  407;  Hamilton  Wool-  (Pa.)  394;  Poorman  v.  Smith,  a  S.  & 

len  Co.  V.  Goodrich,  6  Allen  (Mass.)  R.  (Pa.)464;  Kean  v.  M'Laughlin,  2 

191;  Murphy    v,  Stanley,   136  Mass.  S.  &  R.  (Pa.)  469;  Carothers  v.  Dun- 

i33;Corrigan  v,  Connecticut  F.  Ins.  ning,  3  S.  &  R.  (Pa.)  373;   Fisher  v, 

Co.,  123  Mass.  298.  Larick,  7  S.  &  R.  (Pa.)  99;  Morris  v, 

Michigan.  — lAMd^  v,  Williams  Travis,  7  S.  &  R.  (Pa.)  230;  Rahn 
(Mich.  1895),  65  N.  W.  Rep.  568;  v.  McElrath,  6  Watts  (Pa.)  151;  Brit- 
Peterson  V.  Toner,  80  Mich.  350;  tain  v.  Doylestown  Bank,  5  W.  &  S. 
Kinnej  v.  Folkerts,  84  Mich.  616.  (Pa.)  87;  6ennis  x\  Alexander,  3   Pa. 

Minnesota. — State    v.     Bagan,    41  St.  50;  Fisher  v.  Filbert,  6  Pa.  St.  61; 

Minn.  285 ;  Johnson  v.  Sherwood,  45  Crail  v.  Crail,  6  Pa.  St.  480 ;  Burns  v, 

Minn.  9;  Hartson  t/.  First  Division  of  Sutherland,   7   Pa.   St.    103;   Klein  v, 

St.  Paul,  etc.,  R.  Co.,  3i  Minn.  517;  Franklin  Ins.  Co.,  13  Pa.  St.  347;  Hol- 

State  V.  Johnson,  37  Minn.  493.  liday  v.  Rheem,  18  Pa.  St.  465 ;  Wertz 

Mississippi, — Shubert  v.  State,  66  v.  May, 3i  Pa.  St.  374;  Hubert.  Wil- 

Miss.  446.  son,  33  Pa.  St.  178;   Raush  v.  Miller, 

Missouri. — Gordon  v.  Eans,  97  Mo.  34  Pa.  St.  377 ;  Storch  v.  Carr,  28  Pa. 

587;  Merrill  v.  St.  Louis,  12M0.  App.  St.  135;  Weamer  v.  Juart,  39  Pa.  St. 

456;  Stillwell  V,  Patton,  108  Mo.  353;  357;  Newman  v.  Edwards,  34  Pa.  St. 

State  V.  Blunt,  91  Mo.  503;  State  v.  33;  Dean  v.   Herrold,  37  Pa.  St.  150; 

Schieller,  130  Mo.  510;  State  v.  Noe-  Bain  v.  Doran,  54  Pa.  St.  134;  Walker 

ninger,  108  Mo.  166;  Hanlon  v.  Mis-  v.  Humbert,  55  Pa.  St.  407;  Davis  v. 

souri  Pac.  R.  Co.,  104  Mo.  381;  Drey  Bigler,  63  Pa.    St.    242;    Cooper    v. 

V.  Doyle,    99  Mo.   459;   Mitchell  ?;.  Altimus,  63  Pa.  St.  486 ;  Arthurs  t;.  Bas- 

Bradstreet  Co.,  1x6  Mo. 336.  com,  38  Leg.  Int.  (Pa.)  384;  Neely  v. 

New  Hampshire. — Dow  v.  Merrill,  Merrick,  7  Phila,  (Pa.)  170;  Mershon 

65  N.  H.  107.  V.  Hood,  3  Pittsb.  (Pa.)  307 ;  Dawson  v. 

New  yersey.  —  Cole  v.  Taylor,  33  Robinson,  3  W.  N.  C.  (Pa.)  449;  Ben- 

N.  J.  L.  59;  Hetiield  v.  Dow,  37  N.  J.  nett    v.    Hayden,    145     Pa.    St.    586; 

L.  440.  Readdy    v.    Shamokin,    137    Pa.    St. 

New   Torh.  —  People  v.   Formosa,  98;    Bentley    v.    Cranmer,     137     Pa. 

61  Hun  (N.  Y.)  373;  Brown  t*.  Wake-  St.  344;  Wray  v.  Spence,  145  Pa.  St. 

man  (C.  PI.),   18  N.   Y.  Supp.   363;  399. 

Kleinbergerr.  Brown, 58  N.  Y.  Super.  South  Carolina. — Sherard  v.  Rich- 

Ct.  4;  Springsteed  z;.  Lawson,  14  Abb.  mond,  etc.,  R.  Co.,  35  S.  Car.  467; 

Pr.  (N.  Y.  Supreme  Ct.)  338;  Sire  v.  Frick  v.  Wilson,  36  S.  Car.  65. 

Rumbold  (City  Ct.),  34  N.  Y.  St.  Rep.  Tennessee. — McCadden   v.   Lowen- 

59;  Wood  V.  Franklyn  (City  Ct.),  39  stein,  93  Tenn.  614. 

N.  Y.  St.  Rep.  197;  Warner  v.  Press  Texas. —  Blackwell  v,  Hunnicutt,  69 

Pub.  Co.,  15  Daly  (N.  Y.)  545.  Tex.  373;  Edwards  v.  Smith,  71  Tex. 

North  Carolina,  —  State  v.  Shoe-  156;  Aultman  v.  York,  71  Tex.  261; 
maker,  loi  N.  Car.  690;  Hooks  v.  Odom  v.  Woodward,  74  Tex.  41; 
Houston,  109  N.  Car.  633;  Posey  v.  French  v.  McGinnis,  69  Tex.  19; 
Patton,  109  N.  Car.  455 ;  Blackburn  Mayer  v.  Duke,  73  Tex.  445 ;  Trinity, 
''.  Fair,  109  N.  Car.  465;  Marsh  v.  etc.,  R.  Co.  v.  Schofield,  73  Tex.  496; 
Richardson,  106  N.  Car.  539;  State  v.  Weaver  v.  Nugent,  73  Tex.  373;  Boone 
Hardee,  83  N.  Car.  619;  State  v.  Nich-  v.  Miller,  73  Tex.  557;  Gulf,  etc.,  R. 
olson,  85  N.  Car.  548;  State  v.  McKin-  Co.  v.  Shearer,  z  Tex.  Civ.  App.  343; 
ney,  iii  N.  Car.  &3;  Lewis  v.  Foard,  Jacobs  v.  Shannon,  i  Tex.  Civ.  App. 
112  N.  Car.  403;  Hall  v.  Castleberry,  395;  Bluefields  Banana  Co.  v.  Woflfe 
loi  N.  Car.  153;  Sugg  v.  Watson,  loi  (Tex.  Civ.  App.  1893),  ^3  S.  W.  Rep. 
N.  Car.  188;  State  v.  Bailey,  100  N.  369;  Western  Union  Tel.  Co.  v.  Ed- 
Car.  538.  sail,  74  ^ex.  339;  Silberberg  v.  Pear- 

Ohio. — Jones  v»  State,  3o  Ohio  34.  son,  75  Tex.  387 ;   State  v.  Bender,  68 

Pennsylvania. — Stuckslager  v.  Neel,  Tex.  676;  (>ueen  Ins.  Co.  v.  Jefferson 

123  Pa.  St  53;  Com.  V.  Zappe,  153  Pa.  Ice  Co.,  64  Tex.  578;  Texas,  etc.,  R. 

287  Volume  VIII. 


tnBtmotioiiB.      EXCEPTIONS  AND  OBJECTIONS.    To  Sifajal  ot 

the  jury  and  the  selection  of  the  points  to  which  the  charge  shall 
|De  directed  rests  in  the  sound  discretion  of  the  cour^,  and  the 
omission  to  state  the  pertinent  legal  principle  js  not  error.* 
Either  party  may  require  an  expression  of  the  court's  opinion 
upon  any  point  fairly  involved  in  the  case,  through  the  instru- 
mentality of  a  request  to  charge,  and  unless  such  request  is 
made,  error  will  not  lie  because  the  judge  may  have  omitted  to 
charge  upon  such  point.* 

Incomplete  Charge. — If  the  chaise  given  is  correct  as  far  as  it  goes, 
it  is  not  a  ground  to  reverse  the  judgment  that  all  the  issues 
involved  in  the  controversy  were  not  covered  thereby ; '  so  if  the 

Co.  V.  Casey,  53  Tex.  112;  Endick  v,  2.  Mead  v.  State,  53  N.  J.   L.  601. 

Endick,  61  Tex.  559 ;  Van  Alstyne  z\  See  also  article  Instructions. 

Houston,  etc.,   R.   Co.,  56  Tex.  374;  S.  Alabama, — Abraham  v.  Nun n,  43 

San  Antonio  St.  R.  Co.  v.  Helm,  04  Ala.  51. 

Tex.  147;  International,  etc.,  R.  Co.  Arkansas. — Fordyce  v.  Jackson,- 56 

V.  Leak,  64  Tex.  654;  Liverpool,  etc.,  Ark.  601. 

Ins.  Co.  V.  Ende,  65  Tex.  118;  Chalk  Florida,— K.\xrtz   v.   State,    36   Fla. 

V.  Foster,  2   Tex.    Unrep.  Cas.   704;  351;  Post  i^.  Bird,  28  Fla.  i ;  Lovettv. 

Smyth  V.  Caswell,  67  Tex.  567/,  Currie  State,  30  Fla.  143. 

V.  Gunter,  77  Tex.  -490;  Texas,  etc.,  Indiana. — Rauck  v.  State,  no  Ind. 

R.  Co.  V.  Brown,  78  Tex.  397;  Mayer  384;  Du  Souchet  v,  Dutcher,  ir3  Ind. 

V.  Walker,  82  Tex.  322;  Gulf,  etc.,  R.  249;  Eichel  v.  Senhenn,  2  Ind.  App. 

Co.  V,  Jones,   i  Tex.  Civ.  App.  372;  208. 

Galveston,  etc.,  R.  Co.  v.  Daniels,  i  Iowa. — Daugherty  v.  Cbicag^o,  etc., 

Tex.    Civ.   App.   695 ;    International,  R.  Co.,  87  Iowa  276. 

etc.,  R.  Co.  V.  Smith  (Tex.  1886),  i  S.  Louisiana. — State  v.   Marcjueze;  45 

W.    Rep.    565;    Reed    v.    Hardeman  La.  Ann.  41. 

(Tex.  1887),  5S.  W.Rep.  ^05;  Myerv.  Maine.-^  Hunter  v.  Heath,  67  Me. 

Fruin  (Tex.  1891),  16  S.  W.  Rep.  868;  507. 

McLane    v.    Elder    (Tex.  Civ.    App.  Michigan, —  Hoose  v,  Prescott  Ins. 

1893),  23  S.  W.  Rep.  757;  Richardson  Co.,  84  Sjich.  309;  Alberts  v.  Vernon, 

V.  Jankofsky  (Tex.  Civ.  App.  1893),  23  96  Mich.  549. 

S.  W.  Rep.  815;  Blum  v.  Jones  (Tex.  Minnesota. —  Loudy  v.   Clarjce,    45 

Civ.  App.  1893),  23  S.   W.  Rep.  844;  Minn.  477;  McCarvel  v,  Phenix  Jns. 

Galveston,  etc.,  R.  Co.  v.  McMonigal  Co.    (Minn.    1896),    66    N.    W.     Rep. 

(Tex.  Civ.  App.  1893),  25  S.  W.  Rep.  367. 

341;   Receivers  of  Missouri,  etc.,   R.  Missouri. — State  v.  Brooks,  93  Mo. 

Co.  V.  Pfluger  (Tex.  Civ.  App.  1894),  54^- 

35  S.  W.  Rep.  793;  Templeton  v.  North  Carolina. —  Kidder  v.  Mcll- 
Green  (Tex.  Civ.  App.  1894),  25  S.  W.  henny,  81  N.  Car.  123;  Curtis  v.  Cash, 
Rep.  1073;  Johnson  v.  White  (Tex.  84  N.  Car.  41;  Alexander  v.  Robin- 
Civ.  App.  1894),  27  S.  W.  Rep.  174;  son,  85  N.  Car.  375;  State  v.  Debnam, 
Mills  V.  Haas  (Tex.   Civ.  App.  1894),  98  N.  Car.  712;  Boon  v.  Murphy,  108 

27  S.  W.  Rep.  263;  Graham  v.  State,  N.  Car.  187. 

28  Tex.  App.  582;  Smith  v.  State,  33  OAzV?.— 'Dole  v.  State,  45  Ohio  St. 
Tex.  Crim.  Rep.  513;  Texas,  etc.,  R.  445;  Hills  v.  Ludwig,  3i  Ohio  L.  J. 
Co.  T'.  Ludlam  (Tex.  Civ.  App.  1894),  3^9' 

26  S.  W.  Rep.  430;  Belo  v.  Wren,  63  Pennsylvania.  —  Miller    v.    Royal 

Tex.  686.  Flint  Glass  Works,  172  Pa.  St.  70. 

JVisconsin.-^Seyrm^  v.  Eschweiler,  Texas. —  Beazley  v.  Denson,  4oTex. 

85  Wis.  117;  Collins  v.   Shannon,  67  434;    International,    etc.,    R.   Co.    v. 

Wis.  441 ;  Kenyon  v.  Kenyon,  72  Wis.  Leak,  64  Tex.  654;  Cockrill  v.  Cox,  65 

234.                                                  ,  Tex.  669;  Texas,  etc.,  R.  Co.  v.  Brown, 

United  States. — Northern  Pac.    R.  78  Tex.  397;  Letcher  t<».  Morrison,  79 

Co.  V.  Lewis,  51  Fed.  Rep.  658.  Tex.   240;   Conner  v.  State,   33  Tex. 

1.  Mead  v.  State,  53  N.  J.  L.  601.  App.   386;    Davis  v.   State,    23  Tex. 
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charge  \s  general  and  not  sufficiently  explicit^  it  is  the  duty  of 
the  parties  in:  such  case  to  ask  more  specific  and  definite  instruc- 
tions,* Merely  excepting  to  the  charge  given  will  not  raise  this 
objection;  additional  instructions  must  be  asked.*  So  the  ob- 
jection that  the  court  failed  to  limit  of  restrict  the  scope  of 
evidence  which  was  admissible  for  some  pufposes,*  or  that 
the  charge  assumed  a  fact  in  dispute,*  will  not  be  available 
in  the  absence  of  a  specific  request. 

Orouidi  of  Se^nett. — And  the  request  should  specificially  call  to 
the  attention  of  the  court  the  point  sought  to  be  made,  in  order 
to  render  its  refusal  available  on  appeal.^ 

*.  Necessity  for  Excepting  to  Refusal  of  Request. — 

If  the  request  is  refused,  the  t-efusal  mUst  be  excepted  to  in  the 
trial  court,  to  lay  the  foundation  for  its  review  on  appeal.^ 

App.  311 ;  Cooper  v,  Lee,  i  TeJt.Cir.  Y.  Supp.  886;  Hamiltont;.  Great  FaHs 

App.  9.  St.  R.  Co.,  17  Mont.  334. 

Virginia.  — Rogers  v.  Com.   (Va,        8.  People  v.  North«y,  77  Cal.  618. 
1894),  »9  S.  E.  Rep.  162.  4.  Quill  v.  New  York  Cent.,  etc.,  R. 

Washington. — Box  v.  Kelso,  sWash.  Co,,  16  Daly  (N.  Y.)  313;  Crane  v, 

360.  Schloss  (C.  PI.),  39  N.  Y.  St.  Rep.  93. 

Wisconsin. — Newton  v.  Whitney,  77        5.  McDonald  v.  Johnson  (Supreme 

Wis.  515.  .  Ct.),  46  N.  Y.  St.  Rep.  838;  Staser  v. 

United  States. —  Central    Vermont  Hogan,  i2oInd.  225;  Congart/.  Cham- 

R.  Co.  V.  Soper,  59  Fed.  Rep.  879.  berlain,  14  Wis.  358;  Stoner  v,  Devil- 

1.  Hutchinson  v.  Dearing,  20  Ala.  biss,  70  Md.  144. 
798^;  Purrington  v.  Pierce,  38  Me.  4f7 ;        DluBtratlon. — Thus  the   refusal  of  a 

Texas,  etc.,  R.  Co.  v.  Beard,  68  Tex.  requested  instruction  that  there  is  no 

265;  Texas,  etc.,  R.  Co,  v.  O'Donoell,  evidence  in  favor  of  plaintiff  does  not 

58  Tex.  27 ;    Clark  v.  State,  23  Tex.  raise  the  question  as  to  the  sufficiency 

App.  362 ;  Adams  v.  Crenshaw,  74  Tex.  of  the  evidence.    -Staser  v.  Hogan,  120 

111;   Kendrick   v,  Dellinger,   117  N.  Ind.  325. 

Car.  491 ;  State  -v.  Bailey,  100  N.  Car.        6.   California. — Leahy  v.  Southern 

538;  Roux  T».  Blodgett,  etc..  Lumber  Pac.   R.  Co.,  65  Cal.   151;  People  v. 

Co.,  94  Mich.  607;  Mock  v.  Muncie  Northey,  77  Cal.  618. 
(Ind.  1892),  32  N.  E.  Rep.  718;  Fordyce        Kansas. — Keeling  v,  Kuhn,  19  Kan. 

V.  Jackson,  56  Ark.  601 ;  Doyle  v.  Kail-  441.  • 

sas  City,  etc.,  R.  Co.,  113  Mo.   280;         Illinois, — East  St.  Louis  Electric  R* 

Johnson  v,  Missouri   Pac.  R.  Co.,  96  Co.   v^  Stout,    150  111.-  9;  Phillips  v. 

Mo.  340;    Klostemian    v,  Olcott,   25  Abbott,    52     111.     App.     328;.    Burns 

Neb.  382;  V.  People,  126  111.  282;  McPherson  v. 

Thus  a  met-e  defect  in  the  charge,  in  Hall,  44  111.  264;  Krug  v.  Waf-d,  77 

failing  to  explain  an  expression  used  in  111.  603 ;  Burkett  v*  Bond,  12  111.  87. 
it,  cannot  avail  an  appellant  who  did        Indiana. — Stewart    v.    Murray,   92 

not  ask  an  appropriate  instruction  at  Ind.  543;  Horner  i/.  Hoadley,  97  Ind. 

the  trial.    Texas,    etc.,    R.    Co.     v.  600. 
O'Donnell,  58  Tex.  37.  Iowa. — State  v.  Brewer,  70  Iowa  384. 

It  no  specific  instruction  is  asked  as        Massachusetts. — Bonino  v.  Caledo- 

tothe  meaning  of  the  words  '^  reason-  nio,  144  Mass.  299. 
able  doubt/' People  v.  Flynn,.73  Cal.         Nebraska. — Kearney  v.   Smith,   47 

5ii»  or    *' reasonable    care    and   dill-  Neb.  408;   Omaha  v.   McGavock,  47 

gence,'*  Johnson  v.  Missouri   Pac.  R.  Neb.  313. 

Co..  915  Mo.  340,  a  failure  of  the  court         Texas. -^'Vlditd  v.  State  (Tex.  Crim. 

to  deGne  these  words  is  noterroi-..  App.  1895),  29  S.  W*  ^^P-  274;  Shaw 

S.  Jones  V.   Hathaway,  77  Ind.  14;  v.  State  (Tex.  Crim.  App.   1896),  33 

Adams  v.  Stringer,  78  Ind.  175 ;   Kel-  S.  W.  Rep.  1083. 

*o?Kt'.  Chicago,  etc.,  R.  Co.,  26  Wis.         Wisconsin. -^^T^sher  v.  Postel,  79 

tojvCratie  v.  Schloss  (C.  PI.),  14  N.  Wis.  503. 
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c.  What  Exceptions  must  Show. — The  exceptions  must 

specify  the  particular  point  or  points  which  the  court  erred  in 

refusing  to  charge.     A  general  exception  to  a  refusal  to  give 

several  instructions  or  to  charge  several  propositions  requested 
will  not  be  available  if  any  one  of  the  instructions  or  proposi- 
tions is  correct.  ^ 

United  5te/«.— Little  Rock  Granite  N.  Y.  416;  Jones  v.  Osgood,  6  N.  Y. 

Co.  V,  Dallas  County,  66  Fed.  Rep.  233;  Hunt  v.  Maybee,  7  N.  Y.  266. 

522.  Ohio. — Voelckel    v.   Banner    Brew. 

To  Modlficatioii  of  Ibstmettoiis. — ^An  Co.,  9  Ohio  Cir.  Ct.  Rep.  31S;  Ever- 

error  in  modifying  a  requested  instruc-  ett  v,  Sumner,  32  Ohio  St.  562 ;  Pow- 

tion  by  interlineations  and  erasures  in  ers  v.  Hazelton,  etc.,  R.  Co.,  33  Ohio 

violation  of  a  statutory  provision   is  St.  429 . 

not  cause  for  reversal  where  no  excep-  Oregon, — Salomon  v.  Cress,  22  Ore- 

tion    was    taken    thereto.     Tracey  v.  gon  177. 

State,  46  Neb.  361.  South     Carolina,  —  Stackhouse     v. 

1.  Alabama, — Teague  v.  Lindsey,  106  Wheeler,  17  S.  Car.  105. 

Ala.  266 ;  Welsh  v.  State,  97  Ala.   i ;  Utah, — ^Marks  v.  Tompkins,  7  Utah 

Tones  r.  State,  96  Ala.   102;  Stitt  v,  421. 

State,  91  Ala.  10;  Walker  v.  State,  91  Wisconsin. — Welcome  v.   Mitchell, 

Ala.  76;  Nelson  v.  Warren,   93  Ala.  81  Wis.  566. 

408;    Noblin   V.    State,    100  Ala.  13;  United  States. — Beaver  v.  Taylor, 

McGehee  v.  State,  52  Ala.  224;  Kil-  93  U.  S.  46;  Walker  v.  Windsor  Nat. 

patrick    v,   Pickens  County,   66  Ala.  Bank,  56  Fed.  Rep.  76;  Phcenix  Mut. 

422 ;  Williams  v.  State,  68  Ala.  551 ;  L.  Ins.  Co.  v.  Raddin,  120  U.  S.  183 ; 

Smith  T/.  Sweeney,  69  Ala.  524;  Stovall  Bogk  v.  Gassert,  149  U.  S.  17;    Key 

f.  Fowler,  72  Ala.  77;  Woods  V.  State,  West    v,    Baer,  66    Fed.    Rep.    440; 

76  Ala.  35.  McClellan   v,  Pyeatt,  50    Fed.    Rep. 

Indiana. — Smith  v,  McDaniel,  5  Ind.  686. 

App.  581.  Applications  of  the  Rule. — ^An  excep- 

Kansas. — Bailey  v.  Dodge,  28  Kan.  tion  to  the  refusal  to  give  "the  four 

72;  Fleming  v,  Latham,  4I  Kan.  773.  requests  as  asked  for  by  defendant,*' 

Louisiana,  —  State  v,  Edwards,  47  without  showing  which  four  of  eight 

La.  Ann.  688;    Wimbish  v.  Hamilton,  requests  the  court  refused,  is  insuffi- 

47  La.  Ann.  246.  cient.    Columbia  Mill  Co.  v.  National 

Massachusetts.  —  Murphy     v,     Mc-  Bank  of  Commerce,  52  Minn.  224.    So 

Nulty,  145  Mass.  464.  where  several  distinct  requests  for  in- 

Michigan,  —  Edgell  v.  Francis,  86  structions  have   been   made,  most  of 

Mich.  232.  which  were  embodied  in  the  general 

Minnesota.  —  Carroll  v,  Williston,  charge  and  one  of  which  was  erroneous, 
4A  Minn.  287;  Ferson  v,  Wilcox,  19  an  ** exception  to  the  refusal  of  the  court 
Minn.  44.9;  Webb  v.  Fisher,  57  Minn,  to  charge  the  jury  as  requested"  will 
441 ;  Delude  v,  St.  Paul  City  R.  Co.,  not  authorize  a  review  as  to  the  refusal 
55  Minn.  63;  Rosquist  v,  D.  M.  Gil-  of  any  of  the  requests.  State  v.  Adam- 
more  Furniture  Co.,  50  Minn.  192.  son,  43  Minn.  19(3.     So  where  several 

New  yersey.  —  Gardner  v.  State,  55  requests  to  charge  are  made,  an  excep- 

N.  J.  L.  17.  tion     merely     designating    them    by 

New  Torh, — Copp  v.  Hollins  (Su-  number  is  too  general,  Jumper  v. 
preme  Ct.),  30  N.  Y.  St  Rep.  286;  Commercial  Bank,  39 S.  Car.  296;  and 
Bishop  V.  Goshen,  120  N.  Y.  337;  Bar-  an  exception  to  **  refusals  to  charge  as 
ker  V,  Cunard  Steam  Ship  Co.,  25  Civ.  requested  "  is  not  sufficiently  definite. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  108;  if  some  of  the  charges  requested  were 
Huerzeler  v.  Central  Cross-Town  R.  given,  others  modified,  and  otliers  re- 
Co.,  I  Misc.  Rep.  (N.  Y.  C.  PI.)  136;  fused.  Read  v,  Nichols,  118  N.  Y. 
Western  Nat.  Bank  v,  Flannagan,  14  224;  and  an  exception  to  a  refusal  to 
Misc.  Rep.  (N.  Y.  C.  PI.)  317;  Heath  charge,  "  that  the  court  refused  to  give 
V,  Glens  Falls,  etc.,  R.  Co.,  90  Hun  any  of  the  foregoing  requests,  and  the 
(N.  Y.)  560;  Yale  v,  Curtiss,  71  Hun  counsel  for  defendant  in  due  time  and 
^N.  Y.)  436;  Caldwell  v.  Murphy,  11  form    excepted    to  said    refusal,"   i^ 
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.     EXCEPTIONS  AND  OBJECTIONS.        Brewing. 

A  eesiral  Biotptioii  to  a  court's  refusal  to  give  a  series  of  instruc- 
tions asked  will  only  be  sufficient  if  all  the  instructions  are  proper 
and  should  have  been  given.^  Where  a  party  relies  upon  a 
general  exception  for  refusing  to  charge,  the  request  must  be 
perfectly  proper  as  an  entirety ;  if  it  embraces  any  idea  which 
ought  not  to  be  presented,  it  destroys  the  exception,  although 
only  part  of  the  proposition,  if  presented  separately,  might  be 
proper* 

Stotutary  COiAagM  of  Bule. — In  Iowa  a  general  exception  to  the  re- 
fusal to  give  several  instructions  is  sufficient  if  taken  at  the  time 
they  were  refused,*  and  in  Missouri  it  would  seem  that  a  gen- 
eral exception  to  a  refusal  to  charge  several  requests  will  be 
sufficient.* 

d.  Time  of  Taking  Exceptions.— The  exceptions  must  be 

taken  at  the  time  of  the  refusal  and  before  the  jury  retire.* 
Exceptions  taken  after  verdict,®  or  on  a  motion  for  new  trial,'' 
come  too  late.® 
3.  Benewing  Exceptions  in  Motion  for  Hew  Trial. — In  some  juris- 

iosofficient.   Pound    v.    Port    Huron,  5.  Dozier  v,  Jerman,  30  Mo.  216; 

etc.,  R.  Co.,  54  Mich.  13.  Shepherd  v.  State,  36  Fla.  374;  Taggz;. 

Where  several  requests  to  charge.  Miller,  10  Neb.  442 ;  Reed  v.  Call,  5 

sepanitelj  numbered,  were  submitted,  Cush.  (Mass.)  14;  Branton  v,  O'Briant, 

and  the  court  ruled  thereon  denying  93  N.  Car.  99. 

or  modifjing  each  separately,  an  ex-  In  Colorado,  although  exceptions  to 

ception  "  to  said  refusals  and  modifica-  the  refusal  to  charge  are  rendered  un- 

tions  of  said   instructions  as  given"  necessary  by  statute,  proper  objections 

was  held  sufficiently  specific.     Schur-  must  be  taken  at  the  time  of  the  re- 

meier  v.  Johnson,  10  Minn.  319.  fusal.     Durango  v.  Luttrell,  18  Colo. 

1.  Ocheltree  v.  McClung,  7  W.  Va,  134. 

333;  Strohn  v.  Detroit,  etc.,  R.  Co.,  23  •.  State  v,  Debnan,  98  N.  Car.  712 ; 

Wis.  126.  Davis  v.  Council,  92  N.  Car.  725.   Com- 

Wlnre  Only  One  Baquost  Refined. —  ^are  State  v,  Varner,  115  N.*Car.  744. 

An  exception  that  the  court  erred  in  7.  Shepherd  v.  State,  36  Fla.  374; 

not  charging  the  request  made  by  the  State  v.  Halford,  104  N.  Car.  874. 

plaintiflf  is  sufficient  where  only  one  of  8.  Statutory     Ghaxiges    of    RiUe. — In 

the   requests    is    refused.     Sellers   v.  South  Dakota  exceptions  to  the  giving 

Hancock,  42  S.  Car.  40.  or  refusing  of  any  instruction  or  to  its 

S.  People  V.  Holmes,  6   Park.  Cr.  modification  may  be  taken  at  any  time 

Rep.  (N.  Y.  Supreme  Ct.)  25.  before  the  entry  of  final  judgment. 

If  exceptions  are  taken  to  the  re-  Uhe  v,  Chicago,  etc.,  R.  Co.,  4  S. 

fusal  of  the  presiding  judge  to  give  an  Dak.  505. 

instruction  which  the  party  requested.  In  Iowa   exceptions    to  the  giving 

and  it  does  not  appear  from  the  case  or  refusal  of  an   instruction  may  be 

what  instructions  were  actually  given,  taken  within  three  days  after  verdict, 

unless  the  requested  instruction  pre-  Bailey    v,    Anderson,    61    Iowa    749; 

sented  the  true  rule  of  law  applicable,  Maxon  v,  Chicago,  etc.,   R.  Co.,  67 

and  lacked  no  qualification  whatever,  Iowa  226;   Harrison  v,  Charlton,  42 

the   exceptions     will     be    overruled.  Iowa    573.      See  also    Hallenbeck  v, 

MarshaU  v.  Oakes,  51  Me.  308.  Garst  (Iowa  1895),  65  N.  W.  Rep.  417. 

I.  Davenport  Gas  Light,  etc.,  Co.  v.  Before  the  statutory  provision  allow- 

Davenport,   13  Iowa  229;  Harvey  v,  ing  three  days  for  taking  exceptions 

Tama  County,  53  Iowa  228 ;  William-  to  the  giving  or  refusal  of  instructions, 

soatr.  Chicago,  etc.,  R.  Co.,  53  Iowa  it  was  held  that  the  giving  or  refusal 

136.  of  instructions  must  be  excepted  to  at 

4,  Weber  v.  Kansas  City  Cable  R.  the  time.    Rawlins  v.  Tucker,  3  Iowa 

Co.,  100  Mq.  194.  313. 
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dictions,  to  rendef  an  exception  to  an  instruction;*  or  to  a  refusal 
to  instruct,*  available  on  appeal,  exceptions  must  be  renewed  In 
a  motion  for  new  trial. 

X.  CtomvOT  OF  TIUAI. — Cmidudt  of  TiM  7ndg6. — Objection  to  the 
conduct  of  the  trial  judge  or  to  remdrks  made  by  him  during 
the  course  of  the  trial,  cannot  be  raised  for  the  first  time  on  ap- 
peal.' An  objection  should  be  made  at  the  time,*  and  excep- 
tion saved  to  the  ruling,*  and  in  some  jurisdictions  the  objection 
must  be  renewed  in  a  motion  for  new  trial.® 

Gonduei  of  GdviiB^l. — As  to  exceptions  attd  objections  for  improper 
remarks  of  counsel  during  the  trial,  see  article  ARGUMENTS  OF 

Counsel,  vol.  2,  p.  753. 

other  IrregnlaritiM. — It  cannot  be  objected  for  the  first  time  on 
appeal  that  there  was  iri-egularity  in  setting  the  cause  down  ior 
trial  J  or  that  the  cause  was  tried  out  of  order,*  or  that  sufficient 
time  was  not  allowed  to  prepare  for  a  hearing,®  after  a  demurrer 
to  the  petition  was  overruled,^®  or  after  an  amendment  of  the 
petition,**  or  that  sufficierlt  time  was  riot  allowed  to  filfe  a  de- 
murrer,** or  for  defects  in  the  form  or  substance  of  issues  sub- 
mitted to  the  jury,  **  or  to  a  trial  together  of  legal  and  equitable 

1.  State  V.  Nelson,  loi  Mo.  477.  the-  judge  left -the  beftch-  and  pointed 

2.  Haynes  v.  Trenton,  108  Mo.  i«3;  out  from  the  plaintiff's  chart  the  plain- 
State  V,  Grote,  109  Mo.  345.  tiff's  theonr  of  location,  and  thereby 

3.  People  V.  Abbott,  lor  Cal.  645 ;  unduly  ihfkienced  the  verdict  of  the 
Hall  V.  Emporia  First  Nat.  Bank,  133  jury  in  plaintiffs  favor,  Irvin  v.  Kut- 
III.  234;  Roten  V,  State,  31  Fla.  521;  ruff,  152  Pa.  St. '615;  or  that  the  judpe 
State  V.  Pugsley,  75  Iowa  742 ;  B lain  was  temporarily  absent  during^tlie  trial, 
V.  State,  34  Tex.  Crim.  Rep.  448;  O'Callkghan  r.'Bode,  84  Car489. 
Irvin  V.  Kutruff,  152  Pa.  St.  615;  4.Gaudette  v.  I'ravis,  11  Nev.  149; 
Barrett  v.  Kling  (Brooklyn  City  Ct.),  McCormick  t>,  Ketchiim,  48  Wis.  643; 
16  N.  Y.  Supp.  92.  State  v.  Brown,  100  N.  Car.  519;  Com. 

Iiutlui6es. — A  witness  for  the  state  v.  Kelley,  165  Mass.  175. 

^as  asked  a  leading  question,  to  which  IfMr    Verdict.  —  Such    an  objection 

counsel  for  the  defendant  objected  for  made  after  verdict  is  not  in  apt  time, 

that  reason,  whereupon  the  court  said,  State  v.  Brown,  lod  N.  Car.  519. 

in  the  presence  of  the  jury,  **  I  don't  5.  Hall  v.  Emporia  First  Nat.  Bank, 

know  why  this  witness  has  been  an-  133  111.  234;  Keats  v.  State  (Tex.  Crim. 

Bwering  as  he  has.     He  is  not  answer-  App.  ^1894),  24  S.  W.  Rep.  643;    Blain 

ing  as  pi-ompt  as  he  might.    -Any  per-  v.  State,  34  Tex.  Crim.  Rep.  448 ;  Peo- 

Bon  can  see  that.    I  will  let  the  state  pie  v.  Shelters,  99  Mich;  333 ;    People 

lead  him."     It  was  held  that  such  Ian-  t».  Abbott,  loi  Cal.  645;    Irvin  t^  Kut- 

guage  was  objectionable,  but  that  no  rtiff,  152   Pa.  St.  609;    Vass  t'.  Wau- 

objections  having  been  taken  thereto  kesha,  90  Wis.  337. 

at  the  time  it  could  not  be  objected  to  «.  Sloan  f.  Frye,  36  Mo.  App.  523; 

on  appeal     State  v.  Pugsley,  75  Iowa  McLaughlin   v,  Schawacker,  31   Mo. 

748.  App.  365. 

So  it  cannot  be  objected  for  the  first  7.  McDaniel-  v.  State,  97  Ala.  14. 

time  on  appeal  that   the  court  used  8.  Anderson  v.  McCormick,  129  111. 

language  before  the  jury,  the  effect  of  308. 

which  was  to  discredit  the  statement  9.  Hopkins  v,  Scott,  38  Neb.  66r.' 

of    the  accused,    Roten   t'.  State,  31  10.  Bahe  v.  Tones,  132  111.  134. 

Fla.  521 ;  or  that  the  court  made  re-  11.  Jones  t>,  Missouri  Pac.  R.  Co.,  31 

marks  in  the  presence  of  the  jury  about  Mo.  App.  614. 

the  conduct  of  appellant's  attorney  in  12.  Interstate  Land,  etc.,  Co.  v.  Pat- 
regard   to  the   bribet-y  of  a  witness,  ton,  21  Colo.  503. 
People  V.  Abbott,  loi  Cal.  646 ;  or  that  IS.  Porter  v^  Westerti  North  Catx>lllit 
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issues,'  or  that  the  accused  in  a  criminal  prosecution  had  no 
counsel  until  his  cause  was  called  for  trial,^  or  that  he  was  de- 
prived of  counsel,^  or  that  the  defendant  in  a  criminal  case  was 
not  present  during  the  trial,*  or  that  pleadings  were  heard  out  of 
their  order,^  or  to  the  allowance  ®  or  denial  ^  of  an  order  for  a 
physical  examination  in  an  action  for  personal  injuries,  or  to  the 
recovery  in  one  action  of  damages  for  which  two  actions  should 
have  been  brought,*  or  that  one  of  two  defendants  jointly  in- 
dicted was  first  placed  on  trial  after  a  severance,®  or  that  a  retrial 
of  a  cause  should  have  been  ordered  because  of  the  length  of 
time  which  had  elapsed  between  the  submission  of  the  cause  and 
the  rendition  of  judgment,^®  or  that  parties  bringing  a  separate 
action  should  have  joined  in  an  action  brought  by  other  lien- 
holders,**  or  that  the  court  did  not  require  the  stenographer  to 
take  down  its  charge  in  accordance  with  a  statutory  provision,*^ 
or  for  want  of  joinder  in  a  demurrer  to  evidence,**  or  to  defects 
in  the  form  of  the  reservation  of  a  question  of  law.** 

XI.  ?nn)nr08  07  Fact.  (See  also  infra,  "XW .  Proceedings  before 
Referee  or  Master.^ — 1.  In  Oeneral. — Objections  to  findings  can- 
not be  raised  for  tne  first  time  on  appeal.  If  a  review  of  find*- 
ings  for  any  supposed  error  is  desired,  an  exception  must 
be  saved.**     In  the  absence  of  exceptions,  the  only  question 

R.  Co.,  97  N.  Car.  66;  Kirk  v,  Atlan-  the  consequences  of  their  neglect,  in 

ta,  etc.,  R.  Co.,  97  N.  Car.  83;  Phifer  the  Supreme  Court.     Moore  v.  Hill, 

V.Alexander,  97  N.  Car.  335;  Cuth-  85  N.  Car.  3i8. 

bertson  v.  North  Carolina  Home  Ins,  1.  Diggs  v,  Porteus  (Cfil.  1893),  33 

Co.,  96  N.  Car.  480;  Cummingt;.  Bar-  Pac.  Rep.  447. 

ber,99N.  Car.  332;  Carr  t;.  Alei^ander,  2.  Barton  v.  State,  34  Tex,  Crim. 

113  N.  Car.  783;  Wills  v.  Fisher,  iia  Rep.  613. 

N.  Car.  539;  Chemical  Co.  t;.  Johnson,  %,  Pamron    v.    State   (Tex.   Crim. 

loi  N.  Car.  233;    Moore   v.   Hill,  85  App.  1894),  37  S.  W.  Rep.  7. 

N.  Car.  218;   Davis  v.  Smith,  7  Minn.  4.  State  v.  Young,  13  Wash.  584. 

414;   BouFe  V,  Cottle,  143  Mass.  310;  6.  Trawick  v.  Martin  Brown  Co.,  74 

Chamberlain  v.  kippiers,  11  Iowa  513;  Tex.  533. 

Schwabeland  v.  tiolahan,  6  Misc.  Rep.  6.  Ellsworth  v.  Fairbury,  41  Neb. 

(N.  Y.  City  Ct.)  633.  881. 

Thus  it  cannot  be  first  objected  on  T.  St.  Louis  Southwestern  R.  Co.  v. 

appeal  that  the  issues  submitted  were  Dobbins,  60  Ark.  486, 

too  general,  Chemical  Co.  v.    John-  8.  Mitchell  v.  Metropolitan  El.  R. 

son,  lox  N.Car.  323;  or  that  other  is-  Co.,  133  K.  Y.  553. 

sues  than  those  agreed  upon  were  sub-  9.  Rodgers  v.  State  (Tex.  Crim.  App. 

mitted,  Phifer  t;.  Alexander,  97  N.  Car.  1894),  35  S.  W.  Rep.  633. 

335 ;  or  that  the  issues  were  not  such  as  10.  Maddox  v.  Thorn,  60  Fed.  Rep. 

arose  upon  the  pleadings.  Wills  v.  Fish-  217. 

er,  113  N.  Car.  539;  or  that  improper  11.  State  Sash,   etc.,   Mfg.   Co.   v. 

issues  were  submitted  to  the  jury.  Da-  Adams,  47  Minn.  399. 

▼is  V.  Smith,  7  Minn.  414.  18.  U.  S.  v,  Gough,  8  Utah  488. 

MnttDf  Out  Dofeoti^ — Where  issues  18.  Gluck  v.  Cox,  90  Alft.  331. 

prraared  are  defective  in  form  or  in-  14.  BLake  v.  Metsgar,  150  Pa.  St.  891. 

sufficient  in  number    to   develop   all  Judgment  on  a  point  reserved  can- 

the  elements  involved  in  controversy,  not  be  reviewed  until    excepted    to. 

the  parties  aggrieved   must  call   the  Lower    Providence    Live-Stpck    Ins. 

defect  or  omission  to  the  attention  of  Assoc,  v,  Weikel  (Pa.  1888),  13  Atl. 

the  judge  in  order  to  have  it  correct-  Rep.  83, 

ed.    They  cannot  take  advantage  of  16.  Illinois,  —  David  M.  Force  Mfg. 
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to  be  determined  in  the  appellate  court  is  whether  the  find- 
ings support  the  judgment.^  The  exception  should  specify 
wherein  the  findings  are  erroneous.*    A  general  exception  to 

Co.  V,  Horton,  74  Hi.  310;  Martin  v,  whicli  forbids  exceptions  to  rulings  on 

Foulke,  114  111.  206;  Packer  z'.  Roberts,  findings  of  fact,  no  exceptions  to  find- 

140  111.  9.  ings  of  fact  are  necessary  to  enable  the 

Iowa.  —  British     American    Assur.  appellant  to  raise  the  question  whether 

Co.  V,  Neil,  76  Iowa  645.  such  findings  are  against  the  weight  of 

Michigan, — Peabody  v,  McAvoy,  23  evidence,  provided  it  appears  that  the 

Mich.  520;  Nutting  v.  Burked,  48  Mich,  "case"   contains   all    the   testimony. 

241 ;  O'Brien  v.  Fulkerson,  75  Mich.  Barrett  v,  Kling  (Brooklyn  City  Ct.), 

554;Gemberlingf.  Lazarus,  100  Mich.  16  N.  Y.  Supp.  92;  Porter  v.  Smith, 

324.  107   N.    Y.   531.     See    also    Mead  v. 

Missouri.  —  Leith     v.     Steamboat  Smith,  3  Civ.   Pro.  Rep.  (N.  Y.  Su- 

Pride  of  the  West,  16  Mo.  181.  preme  Ct.)  171. 

Nebraska, — Harringtons.  Latta,  23  Texas — Limitation   of  Rule. —  The 

Neb.  84.  rule  that  an  appellant  cannot  question 

Nevada. — Whitmore  v.  Shiverick,  3  the  correctness  of  conclusions  of  law 

Nev.  288;   Bassett  v.  Monte  Christo  and  fact,  which  he  has  failed  to  except 

Gold,  etc.,  Min.  Co.,  15  Nev.  293.  to  in  the  court  below,  is  not  applicable 

New  Tork. — Matter  of  Kellogg,  104  where  the  record  contains  such  conclu- 
N.  Y.  648;  Naser  v.  New  York  First  sions,  and  also  bills  of  exceptions  and 
Nat.  Bank,  116  N.  Y.  492;  Roberts  v,  a  statement  of  facts.  Tudor  t^.  Hodges, 
Tobias,  120  N.  Y.  i;  Ashton  v.  Roch-  71  Tex.  392;  Wilkins  v.  Burns  (Tex. 
ester,  133  N.  Y.  187;  Baird  v,  Spence,  Civ.  App.  1893),  25  S.  W.  Rep.  431; 
10  Misc.  Rep.  (N.  Y.  C.  PI.)  772 ;  Mat-  Moore  v.  Blagge  (Tex.  Civ.  App.  1896), 
ter  of  Marsh,  45  Hun  (N.  Y.)  107;  34  S.  W.  Rep.  311;  Connellee  v.  Rob- 
Millar  V.  Larmer,  85  Hun  (N.  Y.)  313.  erts,  i  Tex.  Civ.  App.  363. 

North  C«r<>// «a.-—Chastain  v.  Cow-  Motion  for  Rehearing. — An  assign- 

ard,    79   N.   Car.    543;    Abernathy   v.  ment  of  error  in  the  Supreme  Court 

Withers,  99  N.  Car.  520.  which  calls  in  question  the  correctness 

Oregon. — Verdier  v.  Bign,  16  Ore-  of  the  findings  of  the  Court  of  Civil 

gon  208.  Appeals  cannot  be  considered  where 

Washington. —  Washington    Brick,  their    correctness    was    not  called  in 

etc.,  Co.,  V.  Adler,  12  Wash.  24;  Irwin  question  in  the  latter  court  by  motion 

V.  Olympia  Water  Works,  12  Wash,  for  rehearing.     Walker  v.  Cole  (Tex. 

112;  Schoonover  v.  Condon,  12  Wash.  1896),  34  S.  W.  Rep.  713. 

475»  1.  King   V.    Ritchie,    18  Wis.   554; 

Wisconsin. — McLennan  v.  Prentice,  Mead  v.  Chippewa  County,  41  Wis. 

85  Wis.  427;  King  v.  Ritchie,  18  Wis.  205;  Brant  v.  Salisbury,  23  Wis.  515; 

554;  Mead  v.  Chippewa  County,   41  Cramerv.  Hanaford,  53  Wis.  85;  Sauk- 

Wis.  205.  ville  V.  Grafton,  68  Wis.  192 ;  James  v. 

BzoeptloiiB  to  'Sxli^  — Absence  of  Op-  Williams,  31   Cal.  211;  Lucas  r.  San 

fortunity  to  Attach  Findings. —  The  Francisco,  28  Cal.  591. 

rule  is  not  applicable  where  no  oppor-  No  exception  is  necessary,  in  case 

tunity  to  attack  the  findings  was  given  of  findings  by  the  court,  to  raise  the 

the  appellant  upon  the  trial.     Where  question  whether  the  facts  found  sup- 

the  findings  of  fact  and  law  made  by  port    the    judgment.      Seeberger    r. 

the  judge  at  chambers   were  immedi-  Schlesinger,  152  U.  S.  581 ;  Morgan 

ately  followed  by  the  entry  of  judg-  v.  Botsford,  82  Mich.  153;  Trudo  v. 

ment   and   no   notice   either  of   such  Anderson,  10  Mich.  357;  Peck  w.  City 

findings  or  of  the  rendition  of  judg-  Nat.  Bank,  51  Mich.  354. 

ment  was   given  or  served  upon  the  2.  Morse    v.    Swan,    2    Mont.  306; 

appellants,  objections  to  such  findings  Funk  v.  Mills,  50  111.  App.  404;  Matter 

could  be  raised  for  the  first  time  on  of  Parker  (Supreme  Ct.),  28  N.  Y.  St. 

appeal.      Kennedy    v,  Derrickson,    5  Rep.  916 ;  Magovern  v.  Robertson,  59 

Wash.  289.  Hun  (N.  Y.)  627,  37  N.  Y.  St.  Rep. 

Statutory   Change    of  Rule — New  441 ;  Newell  v.  Doty,  33N.  Y.S3;  Law- 

Torh. —  Under    a    recent  New   York  rence  v.  Fowler,  20  How.  Pr."  (N.  Y. 

statute   (Code  of   Civ.    Pro.,   §  992),  Supreme  Ct.) 407;  Thomas  v.  Mitchell, 
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the  findings  is  not  available  if  any  one  of  them  is  unobjec- 
tionable.^ 

&  That  Findiiiga  are  Hot  Supported  by  Evideiioe. — It  cannot  be 
objected  on  appeal  that  the  findings  are  not  supported  by  the 

evidence,  if  no  exceptions  were  saved.* 

37  Wis.  414;    Paggeot  v.  Sexton,  23  S.  California, — ^Dean  v,  Parker,  88 

Wis.  196;  Taft  V.  Kessel,  16  Wis.  373;  Cal.  283;  Warner  v,  Holman,  24  Cai. 

Smith  V,  Coolbaugh,  21  Wis.  427 ;  Gil-  228 ;  Riverside  First  Nat.  Bank  v.  Holt, 

man  v.  Thiess,  18  Wis.  528;  Geddes  v.  87  Cal.  158;  Winterburn  v.  Chambers, 

Hatchinson,  40  S.  Car.  402 ;  Mojer  v,  91  Cal.  170;  Daniels  v.  GualalaMill  Co., 

Vande  Vanter,  12  Wash.  377;  Ballard  77    Cal.  300;    Richardson  v.    Dunne 

V.  Keane,  13  Wash.  201.  (Cal.  1893),  3'  P^c.  Rep.  737;  Gay  v. 

Exoeptloni   Held   Inanilloleiit.  —  **To  Moss,  34  Cal.  125. 

the   finding    of    fact    and  every  part  Colorado. — Brand     v,     Merritt,    15 

thereof,"  where  the  facts  found  were  Colo.  286. 

numerous  and  the  finding  as  to  some  Illinois. — Deam    v,     Lowy,  44    IIL 

of  them  correct.     Thomas  v.  Mitchell,  App.  302 ;  Firemen's  Ins.  Co.  T'Tpeck, 

37  Wis.  414.  126  111.  493. 

"To  the  finding  of  facts  and  of  law  Iowa, — Waterhouse  v, Black,  87  Iowa 

and  the  judgment,"  which  was   not  317;  British  American  Assur.  Co.  v, 

considered  sufficiently  specific  to  call  Neil,  76  Iowa  645. 

the  court's  attention  to  an  error  in  al-  Michigan. — Washtenaw    County  v. 

lowing  an  attorney's  fee  not  referred  Rabbitt,  99  Mich.  60;  Peabody  v.  Mc- 

to  in  the  findings.     Mason  v,  McLean,  Avoy,  23   Mich.  526 ;  Dodge  v.  Ken- 

6  Wash.  31.  nedy,  93  Mich.  547. 

Brronaoiu    Baason  Ibr  FtauUng. — ^An  Nebraska. — ^Tuomey  t;.  Willman,43 

exception  to  a  finding  of  fact  does,  not  Neb.  28. 

reach  an  erroneous  reason  for  it,  given  New    Tork. — Travis  v,  Travis,    122 

in  the   opinion  of    the  court  accom-  N.  Y.  449;  Donovan  v,  Clark,  138  N. 

panying    its  final   decision.     Ruther-  Y.  631 ;  Halpin   v.  Phenix    Ins.  Co., 

ford  V.  Schattman,  119  N.  Y.  604.  118  N.  Y.  165 ;  Equitable  Co-operative 

PrenmiptlOB  on  Appeal. — If  the  find-  Foundry  Co.  v,  Hersee,  103  ^.  Y.  25 ; 

ings  of  fact  are  incomplete  and   no  Smith   v.  Moulson,   88  Hun  (N.   Y.) 

exception  is  taken   thereto,   the  pre-  147 ;  Newell  v,  Woolfolk,  91   Hun  (N. 

samption  is  that  the  court  passed  on  Y.)2ii;  Daniels  v.  Smith,   130  N.  Y. 

the  fact  not  found  and  decided  it  prop-  696. 

erly  upon  evidence  applicable  thereto.  North  Carolina, — ^Joynerv.  Stancill, 

Henry  v.  Everts,  30  Cal.  425.  xo8  N.  Car.  153. 

1.  Allen  V.  Hutchinson,  45  Wis.  259;  South      Carolina,  —  Ryttenberg    v, 

Neeley  v.  Democratic   Pub.  Co.,    12  Keels,  39  S.  Car.  203. 

Wash.  659.  Washington, — Forrest  v,  Gilchrist, 

TIma    of   Excepting — Washington. —  14  Wash.  4;  Montesano  v.   Blair,  12 

An  appellant  who  fails  to  file  written  Wash.  188;  Stoddard  v,  Seattle  Nat. 

exceptions    to    the     findings    of    fact  Bank,  12  Wash.  658. 

within  five  days  after  service  of  notice  Wisconsin. — ^AUen    v,   Hutchinson, 

of  the  filing  of  the  decision,  as  required  45  Wis.  259. 

by  Wash.  Laws  1893,  c.  60,  ^  2,  is  pre-  United  States, — Haws   t;.  Victoria 

eluded  from  raising  any  question  as  to  Copper  Min.  Co.,  160  U.  S.  303. 

the  sufficiency  of  the  evidence.     Rice  Contra^  Byrd  v.  Perry,  7  Tex.  Civ. 

V.  Stevens,   9   Wash.  298;   Ballard  v,  App.  378. 

Slaughter  First  Nat.  Bank,  13  Wash.  Where  there  were  twelve  separate 

670.  findings    of   fact,   an    objection    **be- 

North     Carolina,  —  Exceptions    to  cause  the  findings  of  fact  are  contrary 

findings  of  fact  by  the  court  are  too  to  the  evidence  "  was  held  too  general 

late  when  they  are  not  filed  until  af-  and  not  to  be  considered.      Klatt  v, 

ter  the  adjournment  of  the  court  for  Mallon,  61  Wis.  542. 

the  term.    Thomson- Houston  Electric  The  mere  exception  to  one  finding 

Light  Co.  V.  Henderson  Electric  Light  of  fact  does   not   raise  the   question 

Co.,  116  N.  Car.  112.  whether  the  proofs  establish  another 
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TkB  ExMptioB  miff  Spifiiy  the  particular  finding  or  findings  objected 
to.  A  general  objection  will  be  insufficient,  unless  all  this  find- 
ings are  incorrect,^  or  unless  the  finding  contains  only  one 
proposition;'  ^nd  the  exception  should  suggest  in  what  re^peg^t 
the  proof  is  deficient.^ 

3.  That  FindingB  Are  Indefinite  or  Incomplete. — It  cannot  be 
first  objected  on  appeal  that  findings  ^r^  not  sufficiently  specific 
and  definite,^  or  that  they  fail  to  include  material  questions  of 
fact  put  in  issue  by  the  pleadings.*  If  the  findings  are  not 
sufficiently  specific,  it  is  tne  duty  of  the  p^rty  to  point  out  in 
what  respects  they  are  insufficient,  and  to  move  that  they  be 
made  more  specific,  so  as  to  give  the  court  an  opportunity  to 
obviate  the  objection.®  And  if  the  findings  do  not  cover  all  the 
material  issues  they  must  be  excepted  to  for  (hat  reason,'^  and 
the  exception  must  particularly  specify  the  defect  and^  point  but 

distinct  proposition  of  fact  upon  been  proven  by  the  defendant  and  his 
which  the  lirst-mentioned  finding  de-  witnesses,"  is  insufficient  uader  the 
pends.  King  7'.  Buffalo  (Supreme  California  statute  (Code  of  Civil  Pro- 
Ct.))  lo  N.  Y.  Supp.  565.  cedure,  4  ^4^)  requiring  such  an  ex- 
Separate  Bzceptloni. — Separate  ex-  cepdon  to  specify  the  particulars  in 
ceptions  to  each  of  the  findings  of  fact  which  the  evidence  la  alleged  to  be  \nr 
of  the  trial  court  are  sufficient  to  sufficient.  Gamble  v.  Tripp,  99  Cal. 
bring  before  the  appellate  coiirt  the  223. 

question    of   the    sufficiency    of    the  A.  Tackaberry  v.  City  Nat.  Bank*  85 

evidence    to   sustain    such    findings.  Tex.  488;   Smith   v.    Penderg^ast,    a6 

Milwaukee  County  v,  Pabst,  70  Wis.  Minn,  318;  Cummings  %k  Rogers,  36 

352.  Minn.    317;    Bradbury    t/.    Bedburj, 

Time    of   GtaiJectlng. — The    objection  31  Minn.  163 ;  Hewitt  v.  Blumenkranz, 

that  there  is   no  evidence  to  sustain  33  Minn.  417 ;  State  v.  Manhattan  Sil- 

one  of  the  conclusions  of  fact  stated  ver  Min.  Co..  4  Nev.  318;  Qulf,  etc., 

by  a  judge  on  revising  a  referee's  re-  R.  Co.  v,  Fossett,  66  Tex.  338;  Cook 

port  should  be  made  during  the  term  v.  Tibbals,  12   Wash.   207 ;    Wirth    v. 

when  the  cause  is  heard,  in  order  to  Bartell,  89  Wis.  594. 

enable  the  judge  to  modify  his  find-  S.  Ashmead  ?'.   Reynolds,  134   Ind. 

ings,  if  any  error  is  pointed  out.     Bat-  139  (    Bryan  xk  Maume,  28  Cal.  338; 

tie  V.  Mayo,  102  N.  Car.  413.  Parke  t'.  Hinds,  14  Cal.  415. 

1.  Klatt  r.  Mnllon,  61  Wis.  542;  •.  Tackal>erry  v.  City  Nat.  Bank, 
Irwin  V.  Olympia  Water  Works,  12  85  Tex.  488;  Gulf,  etc.,  R.  Co.  v.  Fos- 
Wash.  112;  Hannegan  v.  Roth,  12  sett,  66  Tex.  338 ;  State  r.  Manhattan 
Wash.  65;  Dimock  v.  U.  S.  National  Silver  Min.  Co.,  4  Ney.  318,  Smith 
Bank,  55  N.  }.  L.  296;  Crouch  v.  v.  Pendergast,  26  Minn.  318;  Cum- 
Moll  (Supreme  Ct.),  28  N.  Y.  St.  mings  v.  Rogers,  36  Minn.  317; 
Rep.  48;  Warner  v,  Cuckow,  90  Wis.  Hewitt  r.  Blumenkranz,  33  Minn.  417  ; 
291.  Bradbury  z;,  Bedbury,  31  Minn.  163. 
a.  Henri2i  v,  Kehr,  90  Wis.  JL44.  liyiaiided  FiaaiogB  Walrar  of  Otdaotioii. 
3.  Hunter  t;.  Manhattan  R.  Co.,  141  ?~  Where  defendant  moves,  after  judfr. 
N.  Y.  281.  See  also  Odd  Fellows  r.  ment,  for  an  amendment  of  the  findini^s 
Sturgis  First  Nat.  Bank,  42  Mich.  462.  of  tlie  court  on  a  material  issue,  with- 
An  exception  **  that  the  court  erred  out  objection  by  plaintiff,  he  cannot, 
in  finding  that  the  allegations  of  plain-  after  motion  for  a  new  trial  based  on 
tiff's  complaint  were  true,  and  all  the  the  supplemental  finding,  object,  on 
denials  and  allegations  of  the  defend-  appeal,  to  the  amendment  of  the  find- 
ant's  answer  were  untrue,  inasmuch  as  ings  as  unauthorieed.  Conklin  -zr. 
the  testimony  does  not  disclose  such  a  Hinds,  16  Minn.  457. 
state  of  facts,'' and  "  that  the  findings  T.  Bryan  v,  Maume,  28  Cal.  038; 
are  not  borne  out  by  the  testimony,  Merrill  v.  Chapman,  34  Cal.  251 ; 
fraud  and    misrepresentation   having  Clusky  v,  Gerhauser,  2  Nev.  58. 
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the  Issue  upon  which  the  finding  ts  desired.* 

4L  Other  Objections. — So  it  cannot  be  objected  for  the  first 
tftne  on  appeal  that  the  findings  are  not  within  the  issues  raised 
by  the  pleadings,*  of  that  the  findings  state  evidence  instead  of 
ultimate  facts,*  or  that  the  facts  are  found  inferentially  instead 
of  directly  *  or  that  the  findings  were  not  stated  separately  from 
the  conclusions  of  law,*  of  that  the  disposition  of  proposed  find 
irtgs  was  noted  Upon  the  back  thereof  instead  of  in  the  margin  of 
the  statement  as  required  bv  statute.® 

5.  Ottittidli  (xt  &efii8ai  to  Rnd. — An  objection  based  on  a  mere 
omission  to  make  a  finding  of  fact  cannot  be  raised  for  the  first 
time  on  appeal.  If  a  party  desires  any  particular  finding  of 
{act,  he  must  call  the  attention  of  the  court  to  the  matter  of  fact 
upon  which  he  desires  a  finding,  and  make  a  request  therefor ;  ^ 

1.  Wartter  V,  Holitian,  24  Cal.  2:18 ;  er,  47  Mich.  642 ;   Culnming  Tp.  v, 

Warreti  v.  QuiH,  9  Net'.  259.  Schick,  94  Mich.  222 ;  Halries  v.  Sav- 

tbccfptloiis  to  ttilli. — The   rule  that  iers,  93  Mich.  440;  Child  t;.  Jackson, 

an   applicatioft    should   be  made  for  93  Mich.  503;  Gemberling  f.  Lazarus, 

amended  finding  before  a  fitiding  de-  100  Mich.  324 ;  Cook  v.  Wiles,  42  Mich, 

fective  for  not  passing  upon  Issues  In-  439;  Hooper  v.  Hooper,  26  Mich.  435. 

volvcd  can  be  objected  to  on  appeal,  is  Minnesota, —  Bradbury  v.  Bedbury, 

not  applicable  where  no  opportunity  is  3I  Minn.  163. 

given  the  party  to  make  such  appUca-  New  Mexico. —  Coleman  v.  Bell,  4 

tion.   fiahnsen  v.  Gilbert,  55  Minn.  334.  N.  Mex.  46. 

TbM  of  Ot06cttA^.-^It  has  been  held  New  Tork.—TYiotn^on   v.   Bank  of 

that  an  exception  that  the  findings  of  British  North  America,  8a  N.  Y.  i ; 

fact  by  the  court  fall  to  cover  all  tfta-  fiurnap  r.  National  Bank,  96  N.  Y. 

terial  questions  of   fact  litigated.   Is  131 ;  Lyons  v.  Cahill,  55  N.  Y .  Super. 

sufficient  to  entitle  the  party  to  a  re-  Ct.  553;  Remple  v.  Darrow,  39  N.  Y. 

▼lew  of  the  cause,  although  not  taken  Super.  Gt.  447 ;  Graff  v.  Ross,  47  Hun 

befote  the  findings  trere  filed.     Wells  (N.  Y.)  152;  Altmayer  v.  Metropoli- 

t\  McGeoch,  71  Wis.  196.  tan  fil.  k.Co.  (Super. Ct.),  38  N.  Y. St. 

1  Moore  v.  Campbell,  ^2  Cal.  251;  Rep.  530;  Hauser  v.  Metropolitan  fil. 

Kimball  r.  Richardson- Kimball  Co.,  R.  Co.  (Super.  Ct),  38  N.  Y.  St.  Rep. 

fn  Cal.  386.  531;  In  re  Sprague*  125  N.  Y.  732; 

8.  Hurlburt  v.  Jones,  25  Cal.  225;  Hewlett  v,  Elmer,  103  N.  Y.  156;  An- 

Ash  V.  Scott,  fti  Iowa  ^7.  gevinc  v,  Jackson,  103  N.  Y.  470;  Otis 

4.  Mason  Lumber  Co.  t;.  Buchtel,  v.   Hall   (Supreme  Ct.),  6  N.  Y.  St. 

10!  U.  S.  63^.  Rep.  592;   Matter  of  Bradway,74  Mun 

••  Ash  t;.  Scott,  jj6  lotva  27*  Cleve-  (N.  Y.)  630;  Matter  of  Hood,  104  N. 

land  f.  Sims,  69  Tei.  153;  Parks  v,  Y.  103;  Travis  r.Travi.s,  122  N.Y.  449. 

Davis,  98  N.  Car.  48*.  Oregon. — Umatilla  Irrigation  Co.  v, 

•.  Hunter  xy.  Manhattan  R.  Co.,  22  Barnhart^  22  Oregon  389^ 

Civ.  Pfa.  Rep.  (N.Y.  Super.  Ct.)  309.  Texas  .—Casein  v.  La  Salle  County, 

T.  California. —  Lucas  v.  San  Fraft-  i  Tex.  Civ.  App.  127;  Scurry  v.  Fro- 

cisco,  28  Cal.  591 ;  /n  r^  Argue llo^s  fes-  mer  (Tex.  Civ.  App.  1894),  ^  S.  W. 

tate,  85  Cal.  151 .  Rep.  461 . 

Illinois. —  People  v.  Cooper,  139  111.  Washington. — Remington  v.  Price, 

4^1.  13  Wash.  76. 

A'a^^tfj.  —  Smythe  v.   Parsons,    37  Wiseonsin.^-^BsiTtj    v.  Schmidt,  57 

Kan.  79.    See  also  Crisiield  v.  Neal,  Wis.  176;  Wilkinson  v,  Wilkinson, ^9 

36  Kan.  278.  Wis.  56a;  Wrigglesworth  v.  WHggles- 

Af»Vi/^flii.-^Mofgan^.  Botsfofd,82  worth*  45   Wis.   257;  Mead  v.  Chip- 

Mich.  155;  Griffin  r.  Johnson,  37  Mich,  pewa  County,  41  Wis.  20.^;  Williams 

^;  Oreert  r.  Gil!,  47  Mich.  8^;  Ir%vin  v.  Stevens  Point  Lumber  Co.,  72  Wis. 

V.  Schlief,  48  Mich.   237 ;  Plumef  v.  487 ;  Valley  Lumber  Co.  v,  Hogan,  %$ 

Abbey, 39  Mich.  167 ;  Wertln  v.  Crock-  Wis.  366. 
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and  if  the  court  refuses  his  request,  he  must  save  an  exception 
to  such  refusal.* 

TisM  for  Se^uMt  and  Szoeption. — The  request  for  findings  must  be 
made  before  general  findings  have  been  announced,*  and  comes 
too  late  after  judgment.* 

BeqnireoMiiti  u  to  Exeoptionfl. — If  the  request  is  for  several  findings, 
and  the  court  refuses  them  as  a  whole,  a  general  exception  to 
the  refusal  is  insufficient  if  any  of  the  requested  findings  was 
properly  denied.* 

Xn.  CoKGLUfilOHb  07  LAW— 1.  In  General.— Objections  to  con- 
elusions  of  law  cannot  be  raised  in  the  appellate  court  for  the 
first  time.*  To  authorize  a  review  of  conclusions  of  law,  proper 
exceptions  thereto  must  be  saved.®     An  exception  to  the  judg- 


Buflldenoy  of  Beqneit. — Where  parol 
evidence  of  an  agrccniient  for  the  sale 
of  land  was  admitted  upon  the  trial 
without  objection,  but  the  court  was  re> 
quested  to  find  as  a  fact  that  the  con- 
tract was  oral,  and  as  a  conclusion  of 
law  that  it  was  void,  it  was  held  that 
such  request  was  sufficient  to  raise  the 
question  of  the  validity  of  the  contract. 
Popp  V,  Swanke,  68  Wis.  364. 

1.  California. — Lucas  v.  San  Fran- 
cisco, 28  Cal.  591  ;  Cook  v.  De  La 
Guerra,  24  Cal.  237. 

Iowa. — Kruck  v.  Prine,  22  Iowa  570. 

Michigan, — Plumer  v.  Abbey,  39 
Mich.  167;  Wertin  v.  Crocker,  47  Mich. 
642. 

Neiv  York. — Matter  of  Hood,  104  N. 
Y.  103;  Donovan  v.  Clark,  J38  N.  Y. 
631;  Van  Bokkelen  v.  Berdell,  130  N. 
Y.  141;  Weller  v.  Weller  (Ct.  App.), 
20  N.  Y.  St.  Rep.  227;  Travis  v. 
Travis,  122  N.  Y.  449 ;  Thomson  v. 
Bank  of  British  North  America,  82  N. 
Y.  i;  Graff  v.  Ross,  47  Hun  (N.  Y.) 
152;  In  re  Sprague,  125  N.  Y.  732; 
Hewlett  V,  Elmer,  103  N.  Y.  156 ; 
Angevine  v.  Jackson,  103  N.  Y.  470; 
Otis  V,  Hall  (Supreme  Ct.).  6  N.  Y.  St. 
Rep.  592. 

Texas. — Cassin  v.  La  Salle  County, 
I  Tex.  Civ.  App.  127. 

Oregon. —  Umatilla  Irrigation  Co, 
V.  Barnhart,  22  Oregon  389. 

Wisconsin, —  Barry  v.  Schmidt,  57 
Wis.  172;  Valley  Lumber  Co.  v,  Ho- 
gan,  85  Wis.  366. 

Limitation  of  Kule. — It  has  been  said 
that  "this  rule  is  only  applicable  to  a 
case  where  the  testimony  sustains  the 
findings  made  by  the  court,  and  there 
is  not  sufficient  evidence  in  the  case  to 
require,  as  a  matter  of  law,  a  finding 
different    from     those     found     by    the 


court  upon  some  other  material  mat- 
ter."    Wetzler  v.  Duffy,  78  Wis.  170. 

2.  Allen  v.  Dodson,  39  Kan.  220; 
Wilcox  V.  Byington,  36  Kan.  212; 
Smythe  v.  Parsons,  37  Kan.  79. 

8.  '*  This  is  necessary,  not  only  to  lay 
a  foundation  for  the  judgment,  but  to 
enable  the  parties  to  save  their  excep- 
tions to  tlie  decision  upon  questions 
of  law  or  equity."  Hamilton  v.  Arm- 
strong (Mo.  1892),  20  S.  W.  Rep.  losS- 

4.  Steubing  v.  New  York  El.  R. 
Co.,  138  N.  Y.  658. 

An  exception  to  a  refusal  of  the 
court  to  find  a  number  of  facts  re- 
quested to  be  found  as  a  whole,  does 
not  raise  the  question  of  «rror  in  fail- 
ing to  find  upon  the  evidence  as  to  one 
of  those  facts  as  to  which  fact  alone 
there  was  no  request  to  find.  Butler 
V.  Oswego,  56  Hun  (N.  Y.)  358. 

6.  Midland  R.  Co.  v.  Dickason,  130 
Ind.  164. 

BoftiMl  to  Filo  Conclualoiii  of  Law. — 
An  omission  or  refusal  of  the  trial 
judge  to  file  conclusions  of  law  cannot 
be  availed  of  on  appeal  in  the  absence 
of  a  request  therefor  and  an  exception 
to  the  refusal.  Glass  v.  Wiles  (Tex. 
1890),  14  S.  W.  Rep.  225;  Scurry  t'. 
Fromer  (Tex.  Civ.  App.  1894),  26  S.  W. 
Rep.  461. 

6.  Arkansas, —  Dunnington  v.  Frick 
Co.,  60  Ark.  250. 

Indiana.  —  Dickson  v.  Rose,  87 
Ind.  103;  Smith  v,  McKean,  99  Ind. 
loi ;  Smith  v.  Davidson,  45  Ind.  396; 
KoUe  V.  Foltz,  74  Ind.  54;  Hull  xk 
Louth,  109  Ind.  333;  Cruzan  v.  Smith, 
41  Ind.  288;  Montmorency  Gravel  Road 
Co.  V.  Rock,  41  Ind.  2(63;  Leflfel  v. 
Leffel,  35  Ind.  76;  Anderson  v.  Huey, 
38  Ind.  280;  Lagrange  County  v.  New- 
m^Hi  35  Ind- 10 ;  Logansport  v.  Wright, 
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mtnl}  or  to  the  findings  of  fact,'  will  not  avail  on  appeal  as  an 
exception  to  the  conclusion  of  law,  nor  can  any  question  thereon 
be  raised  by  a  motion  for  a  new  trial,*  or  for  a  judgment  on  the 
special  findings.*  The  exceptions  must  be  taken  at  the  time 
the  decision  is  made,^  and  if  the  conclusions  of  law  contain  more 
than  one  proposition  the  exception  should  be  directed  to  the 
proposition  deemed  erroneous,*  but  if  there  is  only  one  proposi- 
tion involved  a  general  exception  will  be  sufficient.''  So  it  has 
been  held  that  a  general  exception  will  be  sufficient  if  all  the 
propositions  are  erroneous.* 

8.  Effect  of  Ezoeptioiui. — Exceptions  to.  conclusions  of  law 
admit  that  the  facts  stated  in  the  finding  were  correctly  found, 
but  deny  that  the  law  has  been  correctly  applied.®     Such  an 

35  Ind.  513 ;  Medical  College  v.  Com-  4.  Smith  v,  Davidson,  45  Ind.  396. 

miogore,  140  Ind.  296 ;  Barner  r.  Bay-  S.Dickson  v.     Rose, '87   Ind.   103; 

less,  134  Ind.  605 ;  Radabaugh  v,  Sil-  Western  Union  Tel.  Co.  v.  Trissal,  98 

▼ers,  135  Ind.  607.  Ind.  566;   Leslie  v.   Merrick,  99  Ind. 

Kentucky, — American     Mut.     Aid  180;  Hull  v.  Louth,  109  Ind.  333;Mat- 

Soc.  V.  Bronger,  91  K7.  406.  singer  v.  Fort,  118  Ind.  107;  Midland 

Michigan.  —  Chatterton  v,  Parrott,  R.  Co.  v.  Dickason,  130  Ind.  164;  Bar- 

45  Mich.  432;  Wright  v,  Wilson,  17  ner  v.  Bajless,   134   Ind.  600;    Rada- 

Mtch.  192 ;  Tillman  v.  Fuller,  13  Mich,  baugh  v.  Silvers,  135  Ind.  605;  La  Porte 

113;   McMillan  v.  Gilt-Edge  Cheese  v,  Org^n,  3  Ind.  App.  525;    Medical 

Factory,  23  Mich.   544;    Peabody  v.  College  t>.  Commingore,  140  Ind.  296; 

McAvoy,    23    Mich.    526;    Feller    v.  American  Mut.  Aid  Soc.  v,  Bronger, 

Green,   26  Mich.  70;    Belleville  Sav.  91  Ky.  406. 

Bank  v.  Richardi,  56  Mich.  453.  6.  Murray  v.  Babbitt,  10  Misc.  Rep. 

North  Car£>/iif<i.— Chastain  v.  Cow-  (N.  Y.  C.  PI.)  365. 

ard,  79  N.  Car.  543;  Smith  v,  Kron,  Xuufflcleiit  Excepttons. — ^The  follow- 

109  N.  Car.  103.  ing  exceptions  have  been  held  insuffi- 

GontTa. — ^Towsley  v.  Ozaukee  Coun-  cient :   "  To  the  conclusions  of  law, 

iv,  60  Wis.  251 ;  Wisconsin  River  Imp.  and  to  each  and  every  thereof."    Ward 

Co.  V.  Lyons,  30  Wis.  61.  v,  Craig,  87 N.  Y.  551.     "To  each  of 


\x — Where  the  conclusions  of  the  findings  of  law."     Riley  v.  Sexton, 

fact  reached  are  not  merely  in  writing,  32  Hun  (N.  Y  )  245. 

bat   are  also    incorporated   into  and  Joint  Bxeopttoiis. — ^A  joint  exception 

made  a  part  of  the  judgment  itself,  no  by  two  defendants  to  conclusions  of 

exceptions  are  necessary  to  authorize  law  erroneous  as  to  one  only  is  unavail- 

a  review  of  the   conclusions  of  law  ing.     Bosley  v.  National  Mach.  Co., 

reached  by  the  trial  court  upon  the  123  N.  Y.  550. 

facts  found.     The  findings  stand  as  a  7.  Henkle  v.    Keota,  68  Iowa  334. 

special  verdict  or  an  agreed  case ;  and  See  also  Western  Union  Tel.  Co.  v, 

unless  the  conclusions  of  law  upon  the  Trissal,  98  Ind.  566. 

facts  found  were  correctly  pronounced  8.  Paine  v,  Voorhees,  a6  Wis.  52. 

the  judgment  must  be  reversed.  Blount  9.  Bass  v.  Elliott,  105  Ind.  517;  Cru- 

t'.  Spratt,  113  Mo.  54;  Rannells  v.  Is-  zan  v.  Smith,  41  Ind.  288;  Gardner 

P^ggi  99  Mo.  28 ;  Munford  f .  Wilson,  v.  Case,  in  Ind. 494 ;  Warren  v.  Sohn, 

15  Mo.  540;  Gage   t/.  Gates,  62  Mo.  1x2  Ind.  213;  Robinson  v.  Snyder,  74 

414;  Sutter  V.  Streit,  21  Mo.  159.  Ind.  no;  Lockwood  v.  Dills,  74  Ind. 

1.  Midland  R.  Co.  v.  Dickason,  130  56 ;    Braden  v.   Graves,   85   Ind.   92 ; 

Ind.  164;  Chatterton    v.    Parrott,   46  Blair  7>.  Blair,  131  Ind.  194;  Gauntt  v, 

Mich.  432.  State,  81    Ind.   137;  Gregory  v.  Van 

4.  Smith  V.  Davidson,  45  Ind.  396;  Voorst,  85  Ind.  108;  Wynn  v,  Troy, 
Criizan  v.  Smith,  41  Ind.  288.  109  Ind.  250;  Kurtz  v.  Carr,  105  Ind. 

5.  Smith  r*.  Davidson,  45  Ind.  396;  574;  Dodge  i*.  Pope,  93  Ind.  483;  Fair- 
American  Mut.  Aid  Soc.  V.  Bronger,  banks  v.  Meyers,  giS  Ind.  92;  State  t/. 
91  Ky.  4i>6.  Emmons,  99  Ind.  452 ;   Quill  v,  Gal- 
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admission,  hoivever,  is  only  for  the  purpose  of  the  exceptions,^ 
and  does  not  preclude  the  party  excepting  from  questioning  the 

correctness  of  the  findings  of  fact  on  a  motion  for  new  triaL* 
ZnL  VnDlGT— 1.  To  Fom  of  Venliet— An  objection  to  the 
form  of  a  verdict,  whether  special  or  general,*  cannot  be  raised 
for  the  first  time  on  appeal.^    If  the  party  is  dissatisfied  with  the 

Ihran,  io8  Ind.  255 ;  Bertelsoti  v.  Bow-  Mo.  81 ;  Stone  v.  Wendorer,  2   Mo. 

•r,  81  Ind.  51a;  Lake  Erie,  etc«,  R.  Co.  App.  247 ;  Ring  v.  Chas.  Yogel  Paint, 

V,  Griffin,   107   Ind.   464;   Neisler   v.  etc.,  Co.,^Mo.  App.  iii ;  £vans,  etc., 

Harris,  115  Ind.  560;  Phelps  v.  Smith,  Fire  Brick  Co.  «.  St.  Lonis,  etc.,  R. 

116  Ind.  387;  State  if.  Vogel,  X17  ]nd«  Co.,  21  Mo.  App.  64S. 

iSa.  Ar<?«i/<2nt<r.-— Joseph!  v,  Mad^  Cl<»th- 

1.  Robinson  v,  Snjder,  ^4  Ind.  112.  ing  Co.,  \x  Mont.  195. 

2.  Gray  V.  Taylor,  2  Ind.  App.  155;  Nebraska. —  Roggenkamp  v.  Har- 
Robinson  v.  Snyder,  74  Ind.  no;  Ber-  greaves,  39  Neb.  540;  Parrish  v.  Mc- 
««l8oii  V.  Bower,  81  Ind.  515;  Dodge  Neal,  36  Keb.  727;  ETcrett  v.  Tfdball, 
V,  Pope,  93  Ind.  480.  34  Neb.  803. 

'*  A  party  who  excepts  to  the  concltt-  New  /fam^sMir^.-^lrelAnd  v.  Drown, 

iions  of  law  does  not  conclude  himself  61  N.  H.  638. 

from  controverting  the  facts  stated  In  New   Tork.'-^^r%%%  v.  Hilton,   99 

the  special  finding.  ♦  •  •    When  the  N.  Y.  517;  Stemberger  v.  Bemhei- 

exception  is  overmled  the  party  tnar  mer,  t2i    N.  Y.    194;    McKensie    v. 

then,  by  his  motion  for  a  new  trial,  Parrell,  4  Bosw.  (N.  Y.)  192;  Garfield 

present  the  question  ol  the  correctness  v.  Blair  (Supreme  Ct.),  32  N.  Y.  S€. 

of  the  finding  of  facts."  Robinson  v.  Rep.  460;   Mitchell  v.  Mitchell  (Sa> 

Snyder,  74  Ind.  1x0.  preme  Ct.),  4  N.  Y.  Supp.  72. 

8.  Catif0rnia,r-^Kf2^  v,  Fitzgerald,  Okiakoma*'-^  Kuhlman  v.  Wilhuns, 

87  Cal.   345 ;   Johnson  v.   Visher,  96  i  Okla.  136. 

Ca),  314;  Campbell  v.  Jones,  41  Cal.  Pennsylvania^-^HthdXtj  v,  Renner, 

515;  Douglass  V.  Kraft,  9  Cal.  562.  129  Pa.  St.  542. 

Florida. — Ranleraon  v.  Rockner,  17  7V»a#.^Texas,  etc.,  R.  Co.  v.  Casey, 

Fla.  809.  52  Tex.  112. 

Iliinois,'^yft]h  V.  Ipperson,  48  111.  Washington. — ^McGrawf.  Franklin, 

App.  580;  Davis  V.  People,  50  111.  199;  2  Wash.  17;  Rawson  v.  Ellsworth,  13 

Schlcncker  v.  Risley,  4  111.  483;   State  Wash.  667;  Dillon  v.  Folsom,  5  Wash. 

Bank  v.  Batty,  5  III.  200;  Knowlton  v.  439. 

Fritz,  5    111.  App.  217;    Parmelee  v.  Wisconsin. — Wright    v.  MuWaney, 

Smith,  21  111.  620;  Surer  v.  Chicago,  78  Wis.  89. 

etc.,  R.  Co.,  123  111.  293.  United  5/a/M.-*Roach  v.  Hulings, 

/Miff'a/ia.^Wolcott    v.   Yeager,    xi  16  Pet.  (U.  S.)  321. 

Ind.  84;  Marion  St.  R.  Co.  v,  Carr,  4.  Want  eTMfaatara.^The  objection 

10  Ind.  App.  200;  Greenfield  v.  State,  that   the  verdict  is  not  signed  cannot 

113  Ind.  597;  Kluse  v.  Sparks,  10  Ind.  be  raised  for  the  first  time  on  apperJ. 

App.  444;  Cook  t7.  McNaughton,  128  Morrison   v.   Overton,  20  Iowa  465; 

Ind.  410.  Wokott  V.  Yeager,  11  Ind.  84. 

/pfi^tf,— Morrison    v.    Overton,    20  Snxplnsace.— Or  that  the  verdict  con - 

Iowa    465;    McGregor    v.  Armill,   2  tains  surplusage.    Bngg  v.  Hilton,  99 

Iowa  30;  Mack  v,  Leedle,  78  Iowa  164;  N.  Y.  517. 

Timins  v.  Chicago,  etc.,  R.  Co.,  72  BnAtvin.— So,  in  an  action   of  re- 

Iowa  94.  plevin,  an  objection  that  the  verdict 

Minnesota. — McNally  v.  Weld,  30  should  have  been  in  the  alternative  for 

Minn.   209;   Bixby  v.  Wilkinson,   27  a  return  of  the  property  or  for   the 

Minn.   262 ;    Manny  v.   Griswold,   21  value  thereof,  where  delivery  could  not 

Minn.  506.  be  had,  McGraw  v.  Franklin,  2  Wash. 

Afississi^^i. ^-EtLton  v,  Bamhill,  68  17 ;  or  that  it  omits  to  state  whether 

Miss.  305.  the  damages  given  are  for  the  taking, 

Missonrt.'^  Chapman  v.  White,  52  or  the  detention,   or  for  both,  Ryan  r. 

Mo.  179;  Herring  v.  Corder,   49  Mo.  Fitzgerald,   87    Cal.    345,   cannot    be 

^PP'  37^ f  Sdwardson  v.  Gamhart,  56  raised  for  the  first  time  on  appeal. 
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form  of  the  verdict,  he  should  ask  at  the  time  of  it3  rendition 
that  it  be  made  more  formal  and  certain,*  and  in  some  juris- 
dictions he  should  raise  the  objection  in  a  motion  for  new  trial  * 

TIM  0tjMtloii  aliMid  SpMUy  in  what  particular  the  verdict  is  defect- 
ive, or  it  will  not  be  considered.* 

2.  Thftt  Verdi6t  Is  Coiitrii7  to  Evidence. — An  objection  that  the 
evidence  does  not  support  the  verdict  cannot  be  considered 
when  made  for  the  first  time  on  appeal.* 

8.  That  Verdict  Ii  Iiiddeqiiate  or  Bxeeisive. — So  the  objection 
that  a  verdict  is  inadequate,*  or  that  it  is  excessive,*  cannot  be 

ItiMMy.^A  yerdlct  of  «  ffnllt^^,"  In  dMeetlOM  fidd  Itt«iiflol«iit.— An  ob- 

a  proceeding  for  bastardy,  Is  redpon*  jection  to  a  y^rdict  that  it  is  not  "sup- 

sire  to  the  cnarge  in  such  proceeding,  ported    by,  bwt    is    contrary  to,   the 

and. is  substantially   good.     A   more  evidence,"  Texas,  etc.,  R.  Co.  f>.  Lan- 

lortnal  verdict  would  be,  •*  gtrflty  of  caster  (Tex.   Civ.  App.  1894),  30  S. 

being  the  father  of  the  child."    Butfio  W.  Rep.  490;   or  that  it  is  "contrary 

exceptions  having  been  taken  it  is  tuf-  t6  the  law  and  the  evidence,"   Erie 

ficient.    Davis  v.  People,  50  lU.  19^.  Tel.,  ttc^  Co.  v.  Grimes,  82  Tex.  89; 

1.  Johnson  v.  Visher,  96  Cal.  314 ;  Joikes  v.  Wocher,  90  Ky.  23o,^is  too 

Albambra   Addition    Water    Co.    v,  genera). 

Richardson,  72  Cal.  596;  loftephi  v,  ttan  01  MBkLngOY^tefAon-^ California 

Mady  Clothing  Co.,    13  Mont.   195;  —Under  a  statute  (Code  of  Civ.  Pro., 

McGregor  v.  ArmiH,  2  Iowa  30 ;  Ryan  ^   939)   providing   that   an   exception 

V.  Fitzgerald,   87  Cal.  345  j  Roggen-  to  a  verdict,  as  not  being  supported  by 

kamp  V.    Hargreaves,    39  Neb.  540;  the  evidence,  cannot  be  reviewed  un- 

Davis  V,  People,  50  111.  19O.  less    taken    within    sixty    days    after 

1  Eaton  V.  Barnhill,  tS  Miss.  305 ;  rendition   of  the  judgment,  the  time 

Douglass  v.  Kraft,  9  Cal.  562 ;  Everett  referred  to  relates  to  the  rendition  of 

V.  Tidball,  34  Neb.  803.  the  Judgment  and  not  to  the  entry 

».  Mahoney  v.  Van  Winkle,  21  Cal.  thereof.    Schurta  v.   Romer,  81  Cal. 

553;  Stone  V.  Wcndover,  2  Mo.  App.  244. 

252.  ».  Western  Union  Tel.  Co.  v.  Vir- 

An  objection  that  "the  finding  of  ginia  Paper  Co.,  87  Va.  418;  Jung  v. 

the  verdict  is  not  specific  or  proper,"  Reuffel,  144  N.  Y.  381,  where  it  was 

is  too  general  to  be  considered.    Fickle  held    that  a    verdict  of  six  cents  to 

V.  St  Louis,  etc.,  R.  Co.,  54  Mo.  219.  plaintiff  for  the  loss  of  three  fingers 

4.  Conch  V,  Gentry,  113  Mo.  248;  would  not  be  set  aside  as  grossly  inad- 

National  Ben.   Assoc,   v.  Harding,  7  equate  where  there  were  no  exceptions. 

Ohio Cir.  Ct.  Rep. 438 ;  Smith  V.  Pear-  •.  Cali/ornia. -^^umpbell  v.  Jones,. 

«on,  44  Minn.  397;  Lee  v.  Boak,  11  41  Cal.  517;  Riverside  First  Nat.  Bank 

Gratt.  (Va.)  182;  Clapp  v.  Massachu-  v.  Holt,  87  Cal.  158. 

setts   Ben.     Assoc.,    146    Mass.   519;  Gr^rWtf.— Brower    v.    East    Rome 

Rhodes  v.  Bunts,  21  Wend.  (N.  Y.)  19.  Town  Co.,  84  Ga.  219. 

Bzeeptlon  to  Bole. — In  New    Tork  Illinois. — ^Memory    v.    Niepert,    33 

and  Wisconsin    the  rule  is  otherwise  111.  App.  131 ;  Linn  v,  Linderoth,  40 

because  of   special    statutory    provi-  111.    App.    320;    Payne    v,    McLean, 

sions.    Tourville  v.    Nemadji    Boom  44  III.  App.  356;  Moore  v.  Shoaff,  51 

Co.,  70  Wis.  81;  Schwingcr  v,  Ray-  111.  App.  76;  Richey  "o.  Dunham,  50 

mond,  105  N.  Y.  648.  111.  App.  2^, 

■sung  O^eetlim  <m  Hotfoit  ftr  IRtm  Tatva, — Reynolds  v.  Iowa,  etc.,  Ins. 

Wil.— In    some    jurisdictions    it    is  Co.,    80   Iowa    563;    Van  Gorder  v, 

necessarv  to  make  the  objection  in  a  Sherman,  8t  Iowa  403. 

motion  for  a  new  trial.    National  Ben.  Minnesola.'-^BBnk  of  Commerce  v, 

Assoc.  V.  Harding,  7  Ohio  Cir.  Ct.  Smith,  57  Minn.  ^74. 

^^P-  438*    See  also  Schurtz  v.  Rom-  Mississippi. — Kelly   v.    Brown,    32 

cr,  8i  Cal.  244 ;  Texas,  etc.,  R.  Co.  v.  Miss.  202 ;  Walker  v.  Jones,  44  Miss. 

Lancaster  (Tex.  Civ.  App.  1894),  30  623 ;  Phipps  v,  Nye,  34  Miss.  330. 

8.  W,  Rep.  490.  JifwwrW.— Schmitz    v.   St.   Louis, 
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raised  for  the  first  time  on  appeal.  The  objection  must  be  raised 
at  the  trial.^  In  some  jurisdictions,  to  make  such  an  error  avail- 
able, the  party  should  make  it  a  ground  for  granting  a  new  trial  * 
and  the  objection  should  show  that  it  is  based  on  that  ground.* 

4.  That  Verdict  Is  Incomplete  or  Hot  within  the  iBsnes. — So  it  can- 
not  be  objected  for  the  first  time  on  appeal  that  the  verdict  is 
incomplete,*  or  that  it  is  not  within  the  issues.* 

5.  To  Direction  6f  Verdict,  or  Kefiisal  to  Direct.® — In  order  to  ob- 
tain a  review  of  a  ruling  granting  or  denying  a  motion  to  direct  a 
verdict,  it  is  necessary  to  save  an  exception  to  the  ruling,''  and 

etc.,  R.  Co.,  119M0.  256;  Ridenhour  t;.  Flannagan    v.    Heath,   31   Neb.   776; 

Kansas  City  Cable  R.Co.,  102  Mo.  270.  Richmond,  etc.,  R.  Co.  v.  Georp:e,88 

Nebraska. — Flannagan  v.  Heath,  31  Va.  223;  Law  v.    Law,  2  Gratt.  (Va.) 

Neb.  776.  366. 

New  Tork. — Clason  v.  Baldwin,  68  S.  Law  v.  Law,  2  Gratt.  (Va.)  366; 

Hun  (N.  Y.)  405;  Central  Gas,  etc.,  Payne  v.  McLean,  44  111.  App.   354; 

Fixture  Co.  v.  Kohn,  3  Misc.  Rep.  (N.  Reynolds  v.  Iowa,  etc.,   Ins.  Co.,  80 

Y.   C.   PI.)   235;   Bonwell  V.  Auld,  7  Iowa  564. 

Misc.   Rep.    (N.   Y.    City    Ct.)    447;  Thus  where  it  is  assigned  as  a  reason 

Regester  v.  Edward  Barr  Co.  (Super,  for  a  new  trial  that  "the  verdict  ren- 

Ct),  39  N.  Y.  St.  Rep.  138;  Atlantic  dered  by  the  jury  w^as  contrary  to  law 

Dock  Co.  V.  Brooklyn,  i  Abb.  App.  and  the  testimony    produced    at    the 

Dec.  (N.  Y.)  24.  trial,"  only  the  point  that  the  verdict 

Pennsylvania. — Readdy  v,  Shamo-  was  for  the  wrong  party  is  raised,  not 

kin,  137  Pa.  St.  92.  that  it  was  too  much.^    Payne  z\  Mc- 

Texas. — Weir  Plow  Co.  v,  Armen-  Lean,  44  111.  App.  354. 

trout,  9  Tex.  Civ.  App.  117.  4.  Kamerick  v.  Castleman,  29  Mo. 

Virginia. — Law  v.  Law,  2  Gratt.  App.  658;  Louisville,  etc.,  R.  Co.  v. 
(Va.)366;  Western  Union  Tel.  Co.  t;.  Hart,  119  Ind.  273.  See  also  David- 
Virginia  Paper  Co.,  87  Va.  418.  son  V.   Peck,  4  Mo.   438;  Griflfin  xk 

But  see  Lester  v.  Barnett,  33  Miss.  Samuel,  6  Mo.  50;  Reeves  v.  Plough, 

584,  in  which  it  was  held  that  where  41  Ind.  204. 

theverdictlargely  exceeded  the  amount  5.  Moore  v.  Campbell,  72  Cal.  251. 

claimed  in  the  declaration  it  w^ould  be  Motion  for  How  Trial. — If  the  verdict 

set  aside,  although   no  objection  was  does  not  cover  all  the  issues  in  the  case, 

taken  in  the  court  below.  the  objection  should  be  presented  as  a 

1.  Reaaon  for  Rule.  —  The  reason  is,  reason  in  the  motion  for  a  new  trial, 
"that  upon  a  motion  to  grant  a  new  Louisville,  etc.,  R.  Co.  v.  Hart,  119 
trial  for  this  cause,  the  court  may  Ind.  273;  Kamerick  v.  Castleman,  29 
impose  upon  the  successful  party  Mo.  App.  658 ;  or  on  motion  for  judg- 
the  alternative  of  remitting  such  por-  ment  upon  the  verdict,  Louisville,  etc., 
tion  of  the  damages  as  justice  may  re-  R.  Co.  v.  Hart,  119  Ind.  273;  or  on 
quire,  or  submitting  to  a  new  trial."  motion  in  arrest,  Kamerick  v,  Castle- 
Richmond,  etc.,  R.  Co.  V,  George,  88  man,  29  Mo.  App.  658. 

Va.  223.  6.  Motton  to  Sot  Aside  Verdict.— The 

2.  J.  Obermann  Brewing  Co.  v.  Oh-  ruling  on  a  motion  to  set  aside  a  ver- 
lerking,  33  111.  App.  26;  Richey  v,  diet  will  not  be  considered  on  appeal, 
Dunham,  50  111.  App.  246;  Moore  v,  unless  exceptions  are  saved  thereto. 
Shoaff,  51  111.  App.  76;  Linckt^.  Schef-  Nicol  v.  Hyre,  58  Mo.  App.  134;  and 
fel,  32  ill.  App.  17;  Western  Union  the  objections  to  such  ruling  should  be 
Tel.  Co.  V.  De  Golyer,  27  111.  App.  saved  in  a  motion  for  new  trial,  Louis- 
489;  Emory  v.  Addis,  71  111.  273;  Dix  ville,  etc.,  R.Co.  v.  Hart,  119 Ind.  27;^ 
7'.  Akers,  30  Ind.  431 ;  Chaplin  r.  Sul-  7.  Kirch  v.  Davies,  55  Wis.  2S7; 
livan,  128  Ind.  50;  Chicago,  etc.,  R.  Anstedt  v.  Bentley,  61  Wis.  629;  Gei- 
Co.  V.  Vivian,  33  Mo.  App.  583;  Rid-  singer  z\  Beyl,  71  Wis.  361;  Holuni 
enhour  v.  Kansas  City  Cable  R.  Co.,  v  Chicago,  etc.,  R.  Co.,  80  Wis.  303; 
102  Mo.  270;  Weese  v.  Brown,  102  Mo.  Manegold  v.  Grange,  70  Wis.  575;  De 
299;  Everett  v.  Tidball,  34  Neb.  803;  Lendrecie   v.    Peck,   i    N.    Dak.   422; 
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the  party  making  a  motion  to  direct  the  verdict  must  assign 
grounds  therefor;  if  he  fails  to  do  so  he  cannot  urge  them  upon 
argument  of  the  motion,  or  on  appeal  for  the  first  time.^  See 
also  article  DIRECTING  VERDICT,  vol.  6,  p.  700. 

XIT.  PBOGBEDnrcw  BEFOBE  Befebeb  OB  1EA8TEB — 1.  To  Eeference. 
— It  cannot  be  objected  for  the  first  time  on  appeal  that  a  refer- 
ence or  submission  was  unauthorized  and  irregular;  in  the 
absence  of  proper  exceptions  the  objection  is  considered  waived.* 
So  it  cannot  be  objected  for  the  first  time  on  appeal  that  mat- 
ters proper  for  reference  were  not  referred.* 

2.  To  Report — a.  Necessity  for  Exceptions — (i)  The  Gen- 
eral Rule, — Objections  to  the  report  of  a  referee,  commissioner, 
or  master  in  chancery,  cannot  be  raised  for  the  first  time  on  ap- 

Curtis  V.  Wheeler,  etc.,  Mfg.  Co.  (Su-  AppUcattooBOf  Rule. — As,  for  instance, 

preme  Ct.),  47  N.  Y.  St.   Rep.    187;  that  the  order  of  reference  was  made' 

Paige  r.  Chedsej,  4 Misc.  Rep.  (N.  Y.  without  the    consent   of   the   parties, 

C.  PI.)  183;  Schwinger  v.  Raymond,  Norton  v.  Huntoon,  43  Kan.  275;  Shain 

105  N.  Y.  648;  People  7;.  Chee  Quong,  v.  Peterson,  99  Cal.  486;  or  that  the 

15  Cal.  33a.     Compare  Benson  v.  Ger-  order  required  disputed  questions  of 

lach  (Supreme  Ct.), 4 N.  Y.Supp.  273.  fact  and  of  law  to  be  passed  upon  and 

IiB0l>fcioii8  Taken    before    Defendant  decided  by  the  auditor,   where    they 

RMto  Case. — ^The  appellate  court  will  should  have  been  decided  by  a  jury, 

not  notice  exceptions    taken   to    the  Garrity   v.  Hamburger   Co.,  136  111. 

court's  refusal  to  direct  a  verdict  for  499 ;  or  that  the  record  does  not  show 

defendant,  if  such  exceptions  are  taken  an  order  of  reference,  Spencer  v.  Lev- 

before  defendant  rests  his  case.     Co-  ering,  8  Minn.  461 ;  or  that  the  order 

Inmbia,  etc.,  R.  Co.  v,  Hawthorne,  144  did  not  require  the  referees  **  to  report 

U.  S.  202;  Walker  v.  Windsor  Nat.  their  conclusions  of   law    and   fact," 

Bank,  56  Fed.  Rep.  76;  Accident  Ins.  which  by  statute  is  made  one  of  the 

Go.  r.  Crandal,  120  U.  S.  527;  Grand  duties  of  referees,  Butler  v,  Cornell, 

Trunk  R.  Co.  v,  Cummings,  106  U.  S.  148  111.  276;  or  that  the   moving  affi- 

700.  davit  on  a  motion  for  compulsory  ref er- 

TJmttatfon  of  Bnle. — It  is  not  neces-  ence  was  made  by  counsel  instead  of  by 

sary  to  save  an  exception  to  the  di-  the  party,  and  that  no  reason  therefor 

rection    of   the    verdict    where    such  was  assigned,  Van  Ingen  v.  Herold  (Su- 

direction  is  made  a  part  of  the  verdict  preme  Ct.),  46  N.  Y.  St.  Rep.  425 ;  or 

and  embodied  in  it.      Rosenthal    v,  that  at  the  time  an  order  for  the  ap- 

Vemon,  79  Wis.  345.  pointment  of  referees  was  entered  the 

1.  Rockford    v.  Hollenbeck,  34  111.  issues  had  not  been  joined,  Butler  v, 
App.  40.  Cornell,  148  111.  276 ;  or  that  the  referee 

A    request    made    on  a  particular  had  not  taken  the  oath  of  office  before 

ground,  to  direct  a  verdict,  does  not  trial,  Milwaukee  County  v,  Ehlers,  45 

present  for  decision  any  question  of  Wis,  281. 

law  not  raised  by  the  ground  stated.  Infonnality  In  or  Lack  of  Oath. — It  can- 
Perkins  V.  Thorson,  50  Minn.  85.  not  be  first  objected  on  appeal  that  the 

2.  Callahan  v,  Shotwell,  60  Mo.  398 ;  referee  or  auditor  was  not  sworn,  Gar- 
Shain  v.  Peterson,  99  Cal.  486;  Joshua  rity  v.  Hamburger  Co.,  136  111.  499;  or 
Hendy  Mach.  Works  v.  Pacific  Cable  that  the  oath  was  taken  only  two  days 
Constr.  Co.,  99  Cal.  421 ;  Norton  v,  prior  to  the  filing  of  the  report, 
Huntoon,  43  Kan.  375 ;  Spencer  v.  Atkinson  v.  Tabor,  1 1  Colo.  277. 
Levering,  8  Minn.  461 ;  People  v.  Piatt,  Misbehavior  of  Referees  cannot  be 
92  Hun  (N.  Y.)  349;  Drexel  v.  Pease  made  the  basis  of  an  attack  on  the 
(Supreme  Ct.),  13  N.  Y.  Supp.  774;  award  for  the  first  time  on  the  appeal. 
Goodwin  t».  Hedrick,  24  Ind.  121 ;  Mar-  Laufer  v.  Sell,  141  Pa.  St.  159. 

tin  V,  Bowker,  19  Vt.  526;  Potter  v.  3.  Whittemore  v.  Fisher,  132  111. 
Thompson,  64  Vt,  427.  Compare  243;  Dorr  v.  Dewing,  36  W.  Va. 
Woody  V.  Brooks,  102  N.  Car.  334.  46i5. 
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peal.     Exceptions  are  necessary  t6  authorize  a  review  thereof,* 

1.  ^/tftoMtf.-^Waldrop   v,  Cames,  KiVWitiff. -^  Beckham     tr.    Dancan 

62    Ala.    374;    National  Commercial  (Va.  1888).  5  S.  E.  Rep.  690:  Cnlle  v. 

Bank  v.  McDonnell,  92  Ala.  387.  Cralle,  &i  Va.  198 ;  Peters  v*  Neville,  26 

California. —  Porter  v.   Barling,  2  Gratt.  (va.)  559;  Jones  v.  Watson,  3 

Cal.  72.  Call  (Va.)  253;  Perkins  v.  Sounders, 

Iliinois, -^V/hite  v.  White,  50  III.  2  Hen.  &  M.  (Va.)  420;  Cole  v.  Cole, 
App.  IA9;  Burke  v.  Tutt,  59  111.  App.  j8  Gratt.  (Va.)  3^;  Simmons  v.  Slm- 
678;  Cheltenham  Imp.  Co.  v.  White-  mottS,33Gratt.  (Va.)45t ;  Liberty  Sav. 
head,  128  111.  279;  Singer  v.  Steele,  laj  Bunk  v.  Campbell,  75  Va.  534;  Nick- 
Ill.  426;  Niccolls  V.  Peflinaiilar  Store  els  v.  Kane,  82  Va.  309. 
Co.,  48  111.  App.  317;  Reigard  v.  Mc-  W90i  Virfinia.—  EWi^fm  v.  Peck,  2 
Neil,  38  111.  400 ;  Clark  v,  Laughlin,  62  W. Va^7 ;  Hjman  v.  Smith,  10  W. Va. 
III.  278;  Brainard  v.  Hudson,  103  in.  2^;  Vfyi±i  v.  Thompson,  to  W.  Va. 
218;  JeweU  V.  Rock  River  Paper  Co.,  645;  Ogle  *.  Adams,  12  W.  Vfc.  ^13; 
loi  111.  57;  Snell  V.  De  Land,  136  111.  Arnold  v.  Casner,  22  W.  Va.  444;  Mc- 

f^3;  Hewitt  v.  Dement,  57  lU.  500;  Cartj   v,  Chalfant,    14  W.  Va.    531; 

rockman  *.  Aulger,  12  111.  477;  Dow  Chapmafi  v,  Pittsburgh,  etc.,  R.  Co., 

V.  Seely,  29  111.  495.  f  8  W.  Va*  184 ;  Evans  v.  Shroyer,  as 

Indiana, —  Hauser  v.  Roth,  37  Ind.  W.  Va.  583. 

89;  Train  v.  Gridley,  36  Ind.  241.  Wisconsin. —  Thornton  V,  Eaton,  45 

lotva. —  Blake  v,  Dorgan,  i  Greene  Wis.  6i8;  Gilbank  v.  Stephenson,  30 

(Iowa)  547.     See  also  Bolton  v.  Kits-  Wis.  155;  Jenkins  v.  Esterlj,  22  Wis. 

man,  80  Iowa  343.  128. 

JI/ary/«»</.--Citizens*  Security,  etc.,  United  States. — McMicken   v.  Per- 

Co.  V.  Wilson,  50  Md.  00;  Oliver  v.  in,  18  How.  (U.  S.)  507;  Brockett  v. 

Palmer,  11  Gill  &  J.  (Md.)  A26.    Com-  Brockett,  3  How.  (U.  S.)  691 ;    Kins- 

pare   Ringgold   v.   Ringgold,  i  Har.  man   v.   Parkhurst,    18   How.  (U.  S.) 

Si  G.  (Md.  )  II.  289;  Medsker  v.  Bonebrake,  108  U.  S. 

Massachusetts. — PUtner    v.  Butler,  66;  Bums  v.  Rosensiein,  135  U.  S.449; 

165  Mass.  119.  Story  f.  Livingston,    13  Pet.   (U.  S.) 

Minnesota. — Bazitle  v.    Ullman,    2  j66;  Hudgins  v,  Kemp,  20  How.  (U. 

Minn.  134;  Teller  v.  Bishop,  8  Minn.  5.)  54;  South  Fork  Canal  Co.  t>.  Gor- 

226;  Calife  V.  HHlhouse,  3  Minn.  311;  don,  6  Walk  (U.  S.)  561;  The   Ship 

Rhoades  v.  Siman,  24  Minn.  192.  Virgin  v.  Vyfhius,  8  PeL   (U.  S.)  538; 

Mississippi.^Ricks  V.  Hilliard,  45  The  Vanderbilt,  6  Wall.  (U.  S.)  a25; 

Miss.  359.  Topfitf  V.  TopliflF,  145  U.  S.  156;  Uslt- 

New  f<ir>t.— Buffalo,  etc.,  R.  Co.  v.  ris  v.  Wheeler,  8  Blatchf.  (U.  S.)8i. 

Brainard,  o  N.   Y.    100;    Brewer   v.  Bids  Ap^ss  fo  Detenlt  Oaaaa. — The 

Isish,  12  How.  Pr.   (N.    Y.   Supreme  rule  that  exceptions  must  be  taken  to 

Ct.)  481 ;  Dean  v.  Roesler,  i  Hilt.  (N.  the  master^s  report  in  order  to  attack 

Y.)  4j2o;  Piatt  v.  Piatt,  105  N.  Y.  488;  a  decree  based  thereon,  applies  to  de- 

Wilkes  V.  Rogers,  6  Johns.  (N.  Y.)  fault  cases.     Dates  v.  Winstanley,  53 

566;  Rosenstock  v.  Hoggarty  (Brook-  111.  App.  627;  Brockman  v.  Aulger,  12 

lyn  City  Ct.),   13   N.    Y.    Supp.   228,  111.  277;  Hurd  t;.  Goodrich,  59  111.  450; 

ajfirmca  in  131  N.  Y.  647;  Dainese  v.  Pennell  t\  Lamar  Ins.  Co.,  73  IH.  303. 

Allen,  36  N.  Y,  Super.  Ct.  98;  Shaw  ftsport  fUsd  and  Jadgmenit  ttenderal 

V.  Bryant,  65  Hun  (N.  Y.)  57 ;  Sheldon  In  VaoaUon.— ^The  fact  that  the  report 

V.  Wood,  260SW.  (N.  Y.)  267.  of  a  referee  was  filed  and  judgment 

North  Carolina, — Scroggs  v,  Stev-  rendered  thereon  in  vacation  does  not 

enson,  100  N.  Car.  354 ;  Abernathy  v.  obviate  the  necessity  of  excepting  nor 

Withers,  99  N.  Car.  520.  prevent  the  application  of  the  rule  that 

Pennsyivania.^-'h/lclj%\\?L.Ti^%  Appeal,  the  Supreme  Cfourt  will  not  review  the 

26  Pa.  St.  463.  action  of  the  Court  below  unless  ex- 

South    Carolina.  —  State    Bank    v.  cepted  to.     Roberts  v.  Cass,  27  Iowa 

Rose,  I  Strobh.  £q.  (S.  Car.)  257.  22c. 

South    Dahota. — Merchants'    Nat.  Form  of  B^pozt.— Objections    to    a 

Bank  v.  McKinney,  4  S.  Dak.  226.  master's  report  for  defects  of  form  can- 

Vermont. — Graham  v.  Stiles,  38  Vt.  not  be  raised  for  the  first  time  on  ap- 

578;  Greenleaf  v.  Leach,  20  Vt.  281 ;  peal.      Fitzpatrick    v.  Fitzpatrick,    6 

Walton  v.  Walton,  63  Vt.  513.  Nev.  63. 
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and  a  failure  to  take  them  is  equivalent  to  an  adniission  of  the 
correctness  of  the  report.^ 

IMiagP  oC  F*i^. — Thus  exceptions  are  necessary  to  preserve  for 
review  any  error  in  the- findings  of  fact,*  as  that  they  are  not 
sufficiently  specific,*  or  that  they  were  not  supported  by  the 
evidence,*  or  that  they  fail  to  include  all  the  ispues.^  Where  a 
party  is  dissatisfied  with  the  findings  he  should  make  distinct 
exceptions,  so  that  the  court  can  readily  understand  what  mat- 
ters are  at  issue  between  the  parties.* 

CQMlifi9iit  «f  liftw. — So,  also,  exceptions  are  necessary  to  raise  any 
question  as  to  the  correctness  of  conclusions  of  law*^ 

(2)  Exceptions  to  Rule, — The  rule  does  not  apply  where  there 
is  error  apparent  on  the  face  of  the  record.  Such  error  may  be 
corrected  even  in  the  absence  of  exceptions.*     So,  also,  excep- 

Wttvwftf  |E»ifl|itlini. — If  an  appellant,  2.  Kraemer  v,  AdeUbarger,  12a  K. 

after  excepttog  to  the  master's  finding  Y.  467  ;  State  v,  Qrover,   10  Oregon 

of  damages,  admits  the  i^ount  to  be  66;   Ahernathy  v.  Withers,  99  N.  C^j. 

correct  for  the  purpose  of  bringing  the  520;    Battle    v.    M&yo,    103    N.    Car. 

cafi^  within  the  appellate  juri^iction*  413;  Torrej  v.  Scrfintoii,  133  Pa.  St. 

be  will  not  be  heard  to  controvert  that  173, 

findiogr  in  the  Supreme  Court.  Steamer  3.  EngLebrecht  v.  Rickert,  14  Minn* 

New  PbJMelphm,  1  Black  (U.  S.)  62.  140. 

inlhaflp  mi  |Miieno#. — According  to  4.  Daniels  v.  Smith,  130  N.  Y.  696; 

the  weight  of  authority,  exceptions  to  Thompson  v.  H^^rdi  |3o  N.  Y.  634; 

the  rulings  of  a  master  or  referee  on  Burpe  v.  Van  Eman,    11   Minn.  327; 

evidence  should  be  taken  at  the  time  pates  v,  Winstanlej,  53  111.  App-  623; 

they  are  made,  Troy  Iron,  etc.,   Fajs-  Cheltenham  Imp.  Co.  v.  Whitehead, 

tory  V.  Corning,  6  Blatchf.  (U>   S.)  138    111,    ^9;    National    Commercial 

326;  and  are  not  available  on  appeal,  Bank    v,    McDonnell,  92    Ala.    387; 

anless  renewed  before  the  trial  court  ToynerT/.  8tancill»  108  N.Car- 153;  Mil- 

when  it  passes  upon  the  report,  Mc-  |er  v.  Tracy,  i86  Wis.  33P;  Kiger  v, 

Ponneli   v.   Schricker,  44  Wis.   327;  Franklin,  15  Ind.  102. 

Prvmmoiid  v,  Huyssen,  46  Wis,  188;  Inipllad  FMlnss-^^Where  no  express 

Partnell     v,     Davidson,     16     Minn-  findings  are  made  and  the  evidence  is 

530;  Illstad  V,  Anderson,  2  N.  Pak,  insufficient  (o  justify  the  court  in  ilnd- 

v^.    Whether  objections  to  the  riil-  ing  any  material  or    necessary  fact, 

ings  on  evidem^e  can  be  availed  of  on  such  an  implied  finding  of  fact  may  be 

exceptions  to  the  report  seems  to  be  excepted  to  in  the  same  manner  and 

douMii);  this  practice  seems  to  beap-  with  the  sami^  effept  as  if  it  were  an 

proved  in  Vermont.    Graham  v.  Stijes,  express  finding.     Blanc  v.  Paymaster 

^  Vt.  578;  Wilder  V.  Stanley,  49  Vt.  Min.  Co.,  95  Cal.  524. 

107,   In  Michigan^  Ward  v.  Jewett»  f ,  Coghlan  v.  South  Carolina  R.  Co., 

Walk.  (Mich.)  45;  Schwur^E  v.  Sears,  142  U.  3.  101;  Bender  v,  Matney,  122 

Walk,  (Mich.)  I9i  it  was  expressly  held  Mo.  a44' 

that  an  improper  rejection  of  testi-  •.  Singer  v.  Steele,  125  111.  429. 

mony  mnst  be  at  once  corrected  by  a  7.  Ambpyi  etc,,  R.  Co.  v.  Byerly,  13 

motion  to  the  court  for  an  order  to  Mich.  439. 

compel  the  master  to  receive  the  evi-  8.  Walker  v.  Walke,  2  Wash.  (Va.) 

clence  and  not  by  excepting  to  his  re-  f95$  Beckham  v,  Duncan  (Va.  1888),  5 

port;  but  the  practice  is  disapproved  in  S.  E.  Rep.  690;  Cookus  v.  Peyton,  i 

adeeision  af  the  federal  cpurt-    Troy  Gratt.  (Va.)  431 ;  White  v.  Johnson,  2 

Iron,   etc..    Factory    v.    Corning,   S  Munf,  (Va.)  285;  Reitz  v.  Bennett,  6 

Blatchf.  (U.  S.)  3JJ.  W.  Va.  417;  Evans  v.  Shroyer.  22  W, 

I.  National    Commercial    B«nk   v^  Va,  583;   Reed  v.  Nixon,  36  W.  Va. 

Mcponnel,  99  Ala.  387;  Waldrop  vr.  681;  Washington  County  v.  Jones,  45 

Carnes,  0a  Ala.  374;  Singer  v.  Steele,  Iowa  260;  Bean's  Road,  35  Pa.  St.  280; 

125  nj.  4?6.  Slaughter  v,  SUnghter,  8  B.  Mpn.  (  Ky.) 
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tions  are  unnecessary  where  the  report  submits  to  the  court  the 
question  of  the  plaintiff's  right  to  recover.^ 

b.  What  Exceptions  must  Show.— Exceptions  to  a  report 
should  be  precise  and  raise  well-defined  issues,^  and  should  point 
out  the  particular  error  or  defect  complained  of.* 

c.  Before  Whom  Exceptions  Taken. — According  to  some 

decisions,  the  exceptions  should  be  taken  before  the  referee.* 

482;   Patterson  v,  Patterson,  i  Robt.  following  exceptions  have  been  held 

(N.  Y.)  184.  insufficient:  "The  plaintiff  excepts  to 

1.  Willey  V,  Larawajr,  64  Vt.  559;  each  and  every  one  of  the  referee's 
White  V.  White,  21  Vt.  250.  findings  of  fact,  severally,  separately. 

Other  Bxeepitloiia.  —  In  Illinois  it  has  and  distinctively,  found  and  stated  in 
been  held  that  where  the  master  re-  his  report,  and  alleges  that  his  find- 
ports  the  facts  correctly,  but  misapplies  ing  on  each  and  every  one  of  the 
the  law,  it  is  not  necessary  that  excep-  questions  of  fact  submitted  by  him  is 
tions  should  be  filed.  Hurd  v.  Good-  unsupported  by  and  contrary  to  the 
rich,  59  111.  450.  findings."     Newell  v.  Doty,  33  N.   Y. 

Where  Referee  Disobeys  Order. —  93.  **The  defendant  hereby  excepts 
Where  a  referee  is  expressly  directed  to  the  findings  of  fact  and  to  the  con- 
by  the  court  not  to  hear  evidence  on  elusions  of  law  of  the  referee  herein." 
certain  points,  it  is  not  necessary,  in  Thompson  v.  Hazard,  120  N.  Y.  634. 
order  to  raise  the  question  of  inadmis-  An  exception  "  to  each  and  every 
sibility  of  evidence  on  such  points,  to  part"  of  the  report  of  the  referee, 
take  exceptions.  Jenkins  v.  Bauer,  8  **both  as  to  its  findings  of  fact  and 
111.  App.  634.  conclusions  of  law."     Wheeler  v.  Bil- 

2.  Stanton  v.  Alabama,  etc.,  R.  Co.,  lings,  38  N.  Y.  263.  *'  For  other  and 
2  Woods  (U.  S.)  506.  various  reasons  apparent  on  the  face  of 

Z.  Illinois. —  Cook  r;.  Meyers,  54  111.  said  report."     Young  v.  Omohundro, 

App.    590;  Portoues    v.    Holmes,    33  96  Md.  424. 

111.  App.  312;  Huling  V,  Farwell,  33  Defects  in  Form  of  Ezeeptloiia — Waiver. 

111.  App.  238.  — Where  exceptions  are  treated  in  the 

Maryland. —  Scrivener  v.  Scrivener,  lower  court  as  sufficient,  a  decree  sus- 

I  Har.  &  T.  (Md.)  743 ;  Darby  v.  Rouse,  taining  such  exceptions  will  not  be  re- 

75  Md.  26.  versed   for  mere   insufficiency    in  the 

Missouri.  —  Singer    Mfg.    Co.    v.  form  of  the  exceptions,  under  111.  Rev. 

Givens,  35  Mo.  App.  602.  Stat.,   c.  7,   ^  6.    Farwell  v.  Huling, 

New    Tork.  —  Lefler   v.    Field,    50  132  111.  112. 

Barb.  (N.  Y.)  407;  Miller  v.  Altieri,  4.  Pennell  v.  Lamar  Ins.  Co.^  73  III. 

13  Misc.   Rep.    (N.    Y.   C.  PI.)  220;  303;    McClay   v.   Norris,   9   HI.    370; 

Ward  V.  Craig,  87  N.  Y.  550;  Wilson  Brockman  v.  Aulger,  12  111.  277;  Brain- 

V,  Allen,  3  How.  Pr.  (N.  V.  Supreme  ard  v.  Hudson,  103  111.  218;  Reigard 

Ct.)  369.  V.  McNeil,  38  111.  400. 

North  Carolina.  —  Battle  v.  'M.ajo,  Upon  reference  to  a  master  to  state 

102  N.  Car.  413;  Falls  of  Neuse  Mfg.  an  account,  in  a  suit  to  foreclose  a  mort- 

Co.  V.  Brooks,  106  N.  Car.  107.  gage,  if  the  action  of  the  master  is  not 

Pennsylvania. —  Burke's  Estate,  144  satisfactory,  the  party  objecting  should 

Pa.  St.  190.  appear  before  the  master  and   file  ex- 

Tennessee. —  Loveman  v.  Taylor,  85  ceptions  to  the  report,  and,  if  over- 

Tenn.  i ;  Rader  v.  Yeargin,  85  Tenn.  ruled  by   the  master,   the  exceptions 

486.  disallowed,  together  with  the  evidence 

Virginia.  —  Robinett    v.   Robinett  bearing  on  the  same,  will  be  filed  by 

(Va.  1894),  19  S*  ^-  R^P*  ^5;  Nickels  the  master  in  the  court  in  which  the 

V.  Kane,  82  Va.  309.  suit  is  pending,  where  a  rehearing  can 

Wisconsin.  —  Carroll  v.   Little,   73  be  had  before  the  court,  and  thede- 

Wis.  52.  cision  of  the  court  may  be  questioned 

United  States. — Boogher  v.   New  upon  error  or  appeal.    Objection  to 

York  L.  Ins.  Co.,  103  U.  S.  90;  The  the  master's  report  cannot  betaken,  in 

Cayuga,  59  Fed.  Rep.  483.  the  first  instance,  in  a  court  of  review. 

SzoenUons    Htld     fkumffloient.  —  The  Brainard  v.  Hudson,  103  111.  ai8. 
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Other  decisions  hold  that  the  exceptions  may  be  first  taken  in 
the  court  which  appointed  the  referee  or  master.^ 

3.  BzoeptioiLB  to  Bnlings  on  Exceptions  to  Beport. — The  party 
excepting  must  obtain  a  ruling  on  his  exceptions,^  and  if  the 
niling  is  adverse  to  him  he  must  save  exceptions  thereto.*  If 
the  ruling  is  favorable,  the  other  party  must  save  exceptions 
thereto.* 

XT.  JuDCFKEVTS  AVB  DECBES8 — 1.  In  General.— As  a  general  rule 
errors  in  a  judgment  or  decree  will  not  be  noticed  on  appeal  in 
the  absence  of  objections  and  exceptions  taken  below.*     Objec- 

L  Edwards  v.  Cottrell,  43  Iowa  194 ;  Colo.  408 ;  Beifeld  v.  Martin,  4  Colo. 

Washington    County    t'.     Jones,    45  App.  578;  In  re  Smiley's    Estate,    4 

Iowa  260;  Hodgin  v,  Toler,  70  Iowa  Colo.  App.  582. 

31.    See  also  Abernathy  v.  Withers,  Connecticut. —  Cothren's  Appeal,  59 

99  N.  Car.  530;   State   v.  Grover,  10  Conn.  545. 

Oregon  66;  Walton  V.  Walton,  63  Vt.  Georgia. —  Davidson  v.  Rogers,  80 

513.  Ga.  287. 

2.  Scrogg^  V.  Stevenson,  100  N.  Car.  Idaho. — Johnson  v.  Manning,  2  Idaho 

354;  Jenkins  v.  Esterly,  22  Wis.  128;  1073. 

Thornton  v.  Eaton,  45  Wis.  618.  Illinois. — Seavey  v.   Seavey,  30  111. 

S.  Dartnell   v.  Davidson,  16  Minn.  App.  625;  People  v.  Cooper,  139  111. 

530;  Gilbank  v.  Stephenson,  30  Wis.  461 ;    Cochran    v.    Park    Ridge,    138 

155;  McDonnell  v.  Schricker,  44  Wis.  111.  295. 

327;  Mast  V.  Lrockwood,  59  Wis.  48;  Indiana. — Smith   v.  Kyler,  74  Ind. 

Young  V.  Garlington,  31  S.  Car.  290;  575;   Searle  v.  Whipperman,  79  Ind. 

Covar  ti.  Sallat,  22  S.  Car.  271.  424;    Evans  v.    Feeny,   81    Ind.   532; 

4.  Wentzville  Tobacco  Co.  v.  Walk-  Jenkins  v.  Rice,  84  Ind.  342 ;  Powers 

er,  123  Mo.  662.  V.  Johnson,  86  Ind.  298;  Buchanan  v. 

Otdeettonto  Heazing  of  Bzeei»ttoii8. —  Berkshire    L.   Ins.  Co.,  96  Ind.  510; 

Where  objection  was    made    to    the  Travellers'  Ins  Co.  v.  Yount,  98  Ind. 

hearing  of  defendant's  exceptions  to  a  454;  Pennsylvania  Co.  v.  Niblack,  99 

referee's   report,    and    an    exception  Ind.  149;  Landwerlen  v.  Wheeler,  106 

saved  to  an  order  overruling  the  ob-  Ind.  523 ;  Ebersole  v.  Redding,  22  Ind. 

jection,    and    after    decree    rendered  232;  Preston  z;.  Sandford,  21  Ind.  156; 

plaintiff  filed  exceptions  thereto  but  Baker  t;.  Horsey,  21  Ind.  246;  Sanders 

did  not  renew  his  exception   to   the  v.  Farrell,  83  Ind.  28;  Keiser  v.  Lines, 

hearing  of  the  defendant's  exceptions  79  Ind.  445 ;   Tewksbury  v.  Howard, 

to  the  report,  such  exception  was  there-  138  Ind.  103;  Ex  f.  Hayes,  88  Ind.  i; 

bv  waived.     Fields  v.   Hurst,   20  S.  Cottrell  v.  JEtna  L.  Ins.  Co.,  97  Ind. 

Cfar.  293.  3x1;  Hormann  v.  Hartmetz,  128  Ind. 

%.  Alabama. — Hood  r.  Pioneer  Min.,  353;    Wells    County   v.    Fahlor,    114 

etc.,  Co.,  95  Ala.  461.  Ind.  176;  Chapell  v.  Shuee,  117  Ind. 

California. — Campbell  v.  West,  93  481 ;   Johnson  v.   Eberhart,    140    Ind. 

Cal.  658;  Riverside  First  Nat.  Bank  v.  210. 

Holt,  87  Cal.  158;  Whiting  V.Clark,  17  Iowa.  —  Eason   v.  Gester,  31    Iowa 

Cal.  407;    Newton  v.   Hull,  90  Cal.  475;  Stewart  v.  Stewart  (Iowa  1896), 

487.  65  N.  W.  Rep.  976;  Smith  v.  Parker, 

Colorado. — Schilling  r.  Rominger,  28  Iowa  359;  Leonard  v.  Hallem,  17 

4  Colo.  100;  Brown  v.Landon,  11  Colo.  Iowa  564;  Daniels  v.  Claflin,  15  Iowa 

162;  Breen  r.  Richardson,  6  Colo.  605;  152 ;  Carmichael  v.  Vandebur,  50  Iowa 

Law  V.  Brinker,  6  Colo.  555;  Denver,  651;  Rising  v.  Teabout,  73  Iowa  419; 

etc.,  R.  Co.  V.  Woodward,  4  Colo,  i ;  Soup  v.  Smith,  26  Iowa  472;  Redding 

Atkinson   v.  Atkinson,  2  Colo.  381;  v.  Page,  52  Iowa  406;  Kirk  t;.  Litterst, 

Jerome  v.  Bohm,  21  Colo.  322 ;  Phelps  71  Iowa  71 ;   Smith  v.   Smith   (Iowa 

V.  Spniance,   i   Colo.  414;  Marshall  1896),  68  N.  W.  Rep.  721. 

Silver  Min.  Co.  v.  Kirtley,  8 Colo.  108 ;  Kentucky .—Yi^\ix\z\i  Saw,  etc.,  Mill 

Blatcbley  t;.  Coles,  6C0I0.  82;  Rocky  Co.  v.  Everly  (Ky.   1895),  32  S.  W. 

Mountain  Nat.  Bank  v.  McCaskill,  16  Rep.  750. 
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tions  of  this  kind  should  be  presented  to  the  court  s^t  the  time 
the  judgment  or  decree  is  rendered,  ^nd  should  be  sufiiciently 

Louisiana. — Sarpy  v.  H7mel,4oLa.  stein,  6  Neb.  t%^\  Parni  v.  Kelif^ih,  7 

Ann.  4^5.  Neb.  459;  Tone^  v.  Null,  9  Neb.  %i\\ 

Massachusetts, — Newell  v.  West,  149  Cheney  v,  Wagner,  30  Neb.  262  ;  Claf- 

Mass.-52o.  lin  v.  American  Nat.  Banl^,  46  Neb. 

Michigan. — Wright  v.   Wright,  37  884;    Morrow    v.   Sullender,    4    Neb. 

Mich.  5$-  37S' 

Missouri. — State  v.  Eisenhour,  132  Iowa. — Under  the  provisions  of  the 
Mo.  140;  Hanly  v.  Holmes,  i  Mo.  84.  Iowa  statutes  (Code,  §  2831)  ^n  ex- 
See  also  Donaldson  v.  Thompson,  |3o  ceptton  to  a  final  decree  in  an  equi- 
Mo.  152.  table  action  is  not  necessary  when  the 

New    Tork. — Mosselman  v,  Caen,  pArty  ie  entitled  to  g  trial  de  novo  on 

91  How.  Pr.  <N.  Y.  Supreme  Ct.)  948;  appeal.    Dicken  t'.  Morgani  59  Iowa 

Bedkman  T^.   Frost,  18  Johns.  (N.  V.)  157;  Gately   r,    Kniss,  64  Iowa   537. 

158;  Bidwell  V,  Astor  Mut.  Ins.  Co.,  16  Prior  to  this  provision  it  was  i|ot  set- 

N.  Y.  267 ;  Ferris  v.  Fisher,  67  Hun  (N.  tied  whether  a  fin^l  decree  in  equity 

Y.)  134;  Day  v.  New  Lots,  107  N.  Y.  was  nepesaary  when    the   cnuse  was 

148;  Zust  V.  Linthicum,  58  N.  Y,  Su-  brought  up  on  appeal  for  a  new  trial, 

per.  Ct.  478, 19 Civ.  Pro,  Rep.  (N.  Y.)  Pbipps  v.  Penn,  23  Iowa  jo. 

370.  K^'uiucky. — To  review  a  Anal  judg- 

North  Car0lina. — Moore  t'.  Nowell,  ment  in  a  proceeding  in  equity  no  ex- 

94N.  Car.  265;  Brooks  r%  Brooks,  97  ception  thereto  is  necessary.    Mathews 

N.  Car.    136;    Cowles  v.  Curry,  96  r.  Mathews  (Ky.  1895),  29  S.  W.  Rep. 

N.  Car.  331 ;  Aycock  v.  WilmingtoPi  8625  Mize  v.  Jackson  (Ky.  1895),  3^  B. 

etc.,  R.  Co.,  6  Jones  L,  (N.  Car.)  232;  W.  Rep,  4167. 

Tucker  v*  Inter-States  L.  Assoc.,  112  BITe^  •f  8tfti^i|]jiMMl«— A  stipulation 

N.  Car.  796.  between  the  parties,  that  counsel  shall 

North  Dakota, — Little  v.   Little,  2  be  considered  as  having  duly  excerpted 

N.  Dak.  175.  to  the  finding  and  decision  of  the  judge, 

Oklahoma. — Olds  v.  Conger,  i  Okla.  is  not  »n  exception.  The  party  should 

333.  except,  and  make  his  bill  as  if  the  cause 

Pennsylvania. —  Grim  v.   Paul,   16  were  tried  by  jury.    Stephens  v.  Rey- 

Pa.  Co.  Ct.  Rep.  670;  Security  Sav.,  nolds,  6  N.  Y.  454, 

etc.i  Assoc.  %i.  Anderson,  172  Pa.  St.  Pr«iiutMiff  or  I]i«i«y«4  /w<l1P<Ht. — An 

305 ;  Northumberland  County  Bank  v.  objection  that  a  judgment  is  prema- 

Eyer,  60  Pa.  St.  436.  ture,  Main  v,  Johnson,  7  Waah.  331 ; 

South  Carolina. — Fields  %u   Hurst,  or  that  it  was  rendered  aft^r  adjoum- 

20  S.  Car.  294;  Woods  V.  Bryan,  41  S.  ment  of  the  term,  instead  of  before  as 

Car.  74.  required  by  statute,  Glenn   v,  Kim- 

Teuas. —  Sugg  ?'.  Thornton,  73  Tex.  brought  70  Tex.  147,  will  not  be  noticed 

666;  Continental  Ins.  Co.  v.  Mi}liken,  on   appeal   where   no   objection    was 

64  Tex.  46;  Stephens  v.  Motl,  81  Tex.  made  below- 

115'  Vacattng  and  lC04tiytlC  ^taOcmaiift.— 

Utah.  —  People  v.  March,  11  Utah  A  ruling  on  a  motion  to  set  aside  a 

432.  judgment  cannot  be  reviewed  in  the 

Virginia. —  Shipm^n  t'.  Fletcheri  91  absence  of  an  exception.'    Smith    v. 

Vft.  473.  Curtis,  7  Cal.  584.    But  it  has  been 

Wisconsin, —  Befay  v.  Wheeler,  84  held  that  an  objection  that  a  motion 

Wis.  135,  was  heard  out  of  the  county  wherein 

United  States. —  Coghlan  v.  South  the  action  was  pending  can  be  taken 

Carolina  R.  Cor,  142  U.  S.  loi ;  Press  v.  on  appeal  although  not  raised  below. 

Davis,  54  Fed.  Rep.  267;  Montana  R.  Godwin  v.  Monda,  loi  N,  Car.  554. 

Co,  r.  Wfirren,  137  U.  S,  348 ;  Harris  So  an  objection   to  procedure  by  a 

V.  Wheeler,  8  BUtchf,  (U.  8.)  i.  motion  tg  obtain  a  modiftcation  of  a 

Oo9tTft<— O^fV?.— Commercial  Bank  V.  decree  cannot  be  raised  for  the  first 

Buckingham,  19  Ohio  St.  402.  time     on     appeal,     Richardson      v. 

Nebraska. — Erck    v,    Omaha    Nat.  Smith,  34  Neb.  595 ;  and  if  the  objec- 

Banki  43  Neb.  613;  Welton  v.  Belte-  tion  is  to  the  erroneous  alteration  of  a 

zore,  17  Neb.  399;  Black  v.  Winter-  decree  it  should  specify  wherein  the 
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specific  to  direct  attention  of  the  court  to  the  alleged  defects,^ 
and  accompanied  by  a  motion  to  modify  or  correct  the  judg- 
ment ;  *  and  exceptions  must  be  saved  to  the  ruling  of  the  court.  • 

SzMptioiifl  to  Bnlo. — The  rule,  however,  is  subject  to  this  exception, 
that  if  error  in  the  judgment  appears  upon  the  face  of  the  record, 
it  will  be  corrected  on  appeal,  although  there  was  no  exception.* 

2.  For  Defects  of  Form. — No  objection  to  the  form  of  a  judg- 
ment  or  decree  can  be  raised  for  the  first  time  on  appeal.*     The 

change  was  one  of  substance,  Knox  v.  Teabout,  73  Iowa  419;  Press  v,  Davis, 

Moore,  41  S.  Car.  355.  54  Fed.  Rep.  268;  Powers  v.  Johnson, 

Incomplete  Judgment. — ^An  objection  86  Ind.  298;  Ex  f,  Hayes,  88  Ind.  i; 

to  a  decree  on  the  ground  that  it  does  McNutt  v,  McNutt,  no  Ind.  545. 

not  dispose  of  the  cause  as  to  some  of  3.  Press  v,  Davis,  54  Fed.  Rep.  267 ; 

the  defendants,  cannot  be  first  raised  Buchanan  v,  Berkshire  L.  Ins.  Co.,  96 

on  appeal.     Duncan  v.  Scott  County,  Ind.  512. 

64  Miss.   38;   Davenport  v.   Auditor  4.  Smith  t;.  Smith,  108  N.  Car.  365; 

General,  70  Mich.  192.     Compare  Holt  State  v.   Roberts,    106  N.    Car.   662; 

V.  Van  Eps,  i  Dakota  206.  Thornton    v.    Brady,    100     N.     Car. 

AzTest  of  Jndsment. — On  appeal  from  38;  Missouri,  etc.,  R.  Co.  v.  Kirschof- 

a  ruling,  denying  a  motion  in  arrest  ler  (Tex.  Civ.  App.  1893),   24  S.  W. 

of  judgment,  no  other  grounds  than  Rep.  577 ;  In  re  Johnston's  Petition, 

those    stated   in   the   motion  will   be  54  Kan.  726;  Oakland  Home  Ins.  Co. 

considered,     Behjmer    v,    Odell,    31  v.  Allen,  i  Kan.  App.  108 ;  Koehler  v. 

111.  App.  350;  and  it  cannot  be  first  Ball,  2  Kan.  160;  Lender  v,  Caldwell, 

objected  on   appeal   that  the  motion  4   Kan.   339;  Wood   v.   Nicolson,   43 

was   not    seasonably  made.   State   v,  Kan.  461 ;  Sawyer  v.  Bryson,  10  Kan. 

Feamster,  12  Wash.  461.  201;   Gower  v.   Carter,   3  Iowa  244; 

1.  Indiana, —  Matsinger  i*.  Fort,  118  Jones  v.  Jones,  42  Ala.  218. 

Ind.  107;   Buchanan  v.  Berkshire  L.  Agreed  Statement  of  Facta. —  It  has 

Ins.  Co.,  96 Ind.  512;  Harmann  t;.  Hart-  been  held  in  Colorado  that  an  excep- 

metz,  128  Ind.  354;  Irwin  v.  Anthony,  tion   to   the  judgment   by    the   court 

6  Ind.  470;  Coan  7;.  Grimes,  63  Ind.  21 ;  without  a  jury  is  unnecessary  where 

Durham  v.  Craig,  79  Ind.  117.  the  facts  are  agreed  on  and  there  is  no 

Iowa, —  Nagel  v.  Guittar,  62  Iowa  question  of  fact  for  review.     White- 

510.  head   v.   Jessup,   7    Colo.   App.   460; 

Michigan, —  Chatterton  v,  Parrott,  Clayton  t;.  Smith,  i  Colo.  95;  George 

46  Mich.  432.  V.  Tufts,  5  Colo.  162. 

Ne-a/Tork. — Onondaga  County  Mut.  5.   California, —  Fox  v.  Hale,  etc., 

Ins.  Co.  i».  Minard,  2  N.  Y.98;  Hedges  Silver  Min.  Co.,  108  Cal.  369. 

V.  Polhemis,  14  Misc.  Rep.  (N.  Y.  C.  Illinois, — Bellingall  v,   Duncan,   8 

PI.)  309;  Weston  V.  Ryley,  15  Misc.  111.  477;  Weaver  v.  Singer  Mfg.  Co., 

Rep.  (N.  Y.  City  Ct.)  638;  Matter  of  24  111.  App.  43;  Woodbury  v.  Tuttle, 

Falls  (Supreme  Ut.),  29  N.  Y.  St.  Rep.  26  111.  App.  211. 

759.  Indiana, — Kissell  v,  Anderson,  73 

North  Carolina, — ^B rooks  t^.  Brooks,  Ind.  485;    Stephenson  v,  Ballard,  82 

97  N.  Car.  136.  Ind.  90;  Smith  v,  Kyler,  74  Ind.  575; 

South  Carolina. —  Thatcher  v.  Mas-  Mansfield  v,  Shipp,  128  Ind.  55 ;  Adams 

sey,  20  S.  Car.  547 ;  Moore  v.  Andrews,  v.  La  Rose,  75  Ind.  471;  Baldwin  v. 

39  S.  Car.  427.  School  City,  etc.,  73  Ind.  346;  Stelzer 

United  States. — Dietz  v,  Lymer,  61  v.  La  Rose,  79  Ind.  435 ;  Becknell  v. 

Fed.  Rep.  792.  Becknell,  no  Ind.  54;  Keiser  i;.  Lines, 

A  general  objection  to  a  judgment  79  Ind.  445;  Queen  Ins.  Co.  v,  Stude- 

does  not  bring  in  question   the  cor-  baker  Bros.  Mfg.  Co.,   117  Ind.  416; 

rectness  of  a  particular  part  of  the  pay-  Marquess  v.  La  Baw,  82  Ind.  550 ;  Terry 

ment.    Mugge  v,  Helgemeier,  81  Ind.  v,  Shively,  93  Ind.  413 ;  McClain  v, 

121.  Sullivan,    85    Ind.    174;    Benefiel    v, 

S.  San  Antonio,  etc.,  Pass.  R.  Co.  Aughe,  93  Ind.  401 ;  O'Brien  v,  Peter- 

V.  Knoepflt,   82  Tex.  270;   Sarpy  v,  man,  34  Ind.  556;   Stout  v.  Currv,  no 

Hjmel,  40  La.  Ann.  425;   Rising  v,  Ind.  514;  Pennsylvania  Co.  v.  Niblack, 
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party  dissatisfied  therewith  must  object  at  the  trial  and  point 
out  specifically  the  error  complained  of,*  and  he  must  move  to 
have  the  judgment  modified  or  corrected,*  and  if  his  motion  is 
overruled  he  must  save  exceptions  to  the  ruling.^ 

3.  For  EzceBB  in  Amount. — It  cannot  be  objected  for  the  first  time 
on  appeal  that  the  judgment  is  in  excess  of  the  amount  claimed 
in  the  complaint,*  or  that  it  is  in  excess  of  the  amount  actually 

99  Ind.  149;  Ludlow  v.  Walker,  67  Ind.  Tliat  Decision  was  Kot  In  Wirtttng. — ^A 

353;  Rardin  v.  Walpole,  38  Ind.  146;  general  objection  to  a  judgment  ren- 

Black  V,  Jackson,  17  Ind.  13;  Teal  v,  dered  on  the  trial  of  the  cause  before 

Spangler,  72  Ind.   380;    Cockrum   v.  a  judge  without  a  jury  will  not  raise 

West,  Z23  Ind.  373;  Smith  v.  Dodds,  'the  objection  that  the  judge  filed  no 

35  Ind.  453 ;  Evans  v.  Feeny,  81  Ind.  decision  in  writing  in  accordance  with 

538;  Van  Gundj  v,  Carrigan,  4  Ind.  the  statutory  requirements.     Sands  t/. 

App.  333 ;  Clark  v,  Wilson,  77  Ind.  176;  Church,  6  N.  Y.  347. 

Baker  v.  Horsey,  3i  Ind.  246;  Thomp-  2.  Mansfield  v.  Shipp,  128  Ind.  55; 

son  v.  Davis,  39  Ind.  264;    Wood  v.  Allen  t;.  Berndt,  133  Ind.  355 ;  Stout  t^. 

State,  130  Ind.  364;  Quill  v,  Gallivan,  Curry,   no  Ind.  5^4;  McNutt  v.  Mc- 

108  Ind.  235.  Nutt,  116  Ind.  545;  Atkisson  z*.  Mar- 

lowa.  —  Barlow  v.  Brock,  25   Iowa  tin,  39  Ind.  242;  Stephenson  v.  Ballard, 

308;  Treiber  v.  Shafer,  18  Iowa  29.  82  Ind.  90;  Martin  v.  Martin,  74  Ind. 

Missouri. —  Mockler  v.  Skellett,  36  207;  Walter  v.  Walter,  117  Ind.  250; 

Mo.  App.  174.  Sanxay  v.  Hunger,  42  Ind.  44;  Brown 

New  Tork. —  IngersoU  v,  Bostwick,  v.  Ellis,  35  Ind.  377 ;  Cockrum  v.  West, 

22  N.  Y.  425.  122  Ind.  372 ;  Stalcup  v,  Dixon,  136 

South  Carolina, —  Brown  v.  Foster,  Ind.  9;  De  Lavallette  v,  Wendt,  75  N. 

41  S.  Car.  118.  Y.  579. 

Contra. —  Wyandotte  County  v.  Ar-  Defect  Not  Beached  by  notion  In  Ar- 
nold, 49  Kan.  279.  rest. — ^A  motion  in  arrest  of  judgment 

mnatrationB. —  An  objection   that  a  cannot  reach  a  defect  in  the  form  of  a 

judgment  against  an  executor  as  such  judgment,  for  the  obvious  reason  that 

is  not  in  form  de  bonis  iestatoris^  can-  the  motion  must  precede  the  rendition 

not  be  raised  for  the  first  time  on  ap-  of  the  judgment,  and  cannot  be  made 

peal.     De  Lavallette  v.  Wendt,  75  N.  after  judgment.     Smith  v.  Dodds,  35 

Y.  579.  Ind.  459. 

Failure  of  a  judgment  to  provide  in  8.  Allen    v,   Berndt,    133  Ind.  355; 

the  alternative  that  defendant  shall  give  Queen  Ins.  Co.  v,  Studebaker  Bros, 

a  lease  or  pay  a  designated  sum  will  Mfg.  Co.,  117  Ind.  419. 

not  be  considered  on  appeal,  where  no  4.  Alabama. — Smith  r.  Dick,  95  Ala. 

exception  is  presented  in  the  record  31 1 ;  Government  St.  R.  Co.  v.  Hanlon, 

which  brings  up  the  point.     Dunckel  53  Ala.  70 ;  Ritch  v.  Thornton,  65  Ala. 

V.  Dunckel,  141  N.  Y.427.  310. 

Objection  that   the  judgment  does  Illinois, — Hunt   v.  O'Brien,  59  111. 

not  designate  and  declare  plaintiff's  ti-  App.  321 ;  Utter  v.  JtiSmy,  114  111.  470, 

tie  to  the  property,  and  is  not  alterna-  15  111.  App.  236;   Giffert  v.  McGuem, 

tive  for  the  return  of  the  property  or  its  51  111.  App.  387 ;  Kelly  v,  Dandurand, 

value,  cannot  be  raised  in  the  Supreme  28  111.  App.  25;  Grand  Lodge,  etc.,  v. 

Court,  where  no  exception  was  taken  Bagley,  60  111.  App.  592 ;  Tomlinson  v. 

to  the  judgment  upon  these  grounds  Earnshaw,  112  111.  311;  Metropolitan 

in  the  court  below.     Barlow  v.  Brock,  Ace.  Assoc,  v.  Froiland,  59  111.  App. 

25  Iowa  309.     See  also  Woodbury  v.  522 ;    Grand  Lodge,  etc.,  v.  Jesse,  50 

Tuttle,  26  111.  App.  211.  111.  App.  no;    Indianapolis,   etc.,  K. 

1.  Walter  v.  Walter,  117  Ind.  247;  Co.  v,  Estes,  96  111.  473. 

Indianapolis,  etc.,  R.  Co.  v.  Smythe,  Indiana. — Taylor  v.  First  Congre- 

45  Ind.  323 ;  Lake  Erie,  etc.,  R.  Co.  v.  gational  Church,  etc.,  7  Ind.  App.  388; 

Bowker,  9  Ind.  Ajip.  428;   Terry  v.  White  v.  Stell wagon,  54  Ind.  186. 

Shively,  93  Ind.  413 ;  Warlick  v.  Low-  Iowa. — Finch   v.  Billings,  23  Iowa 

man,  104  N.  Car.  403;   Robinson   v.  228;  Reed  v.  Lane  (Iowa  1895),  65  ^* 

Keith,  25  Iowa  321.  W.  Rep.  380. 
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due.^  The  attention  of  the  trial  court  should  be  called  to  the 
supposed  error  by  a  motion  to  correct  the  judgment,*  or  by  a 
motion  in  arrest,'  a  ruling  should  be  obtained  thereon^  and 
exception  saved,^  and  in  some  jurisdictions  the  objection  must 
be  assigned  as  error  in  a  motion  for  new  trial  • 

4  For  InsuiBoieiioy  of  Evideiice. — An  objection  that  the  judg- 
ment is  not  supported  by  the  evidence  cannot  be  raised  for  the 
first  time  on  appeaU  The  objection  should  be  saved  by  an 
appropriate  exception,^  and  in  some  jurisdictions  the  objection 

Mickigan^-^Hecoc^,  v.  Van  Duaen,  United  Siaies.^The  Water  Witch, 

95  Mich.  573.  I  Black  (U.  S.)  494. 

Minnesota. — Hennepin    Countj    v,  8.  Taylor  v.   First  Congregational 

}one$,  18  Minn.  199.  Church,  etc.,  7  Ind.  App.  388 ;  Berkey, 

Pennsylvania, — Readdy  v.  Shamo-  etc.,  Furniture  Co.  v,  Haacall,  133  Ind. 

Uai  137  Pa>  St.  93.  502;  McKinney  v.  State,  117  Ind.  26; 

I.  Alabama. — Ritch  v.  Thornton,  65  Wood   v.   State,    130  Ind.   364;    Ris- 

AJa.  309.  ing  v,  Teabout,  73  Iowa  419;  Finch  v. 

Arkansas. — Crump    v.    Starke,    23  Billings,  22  Iowa  228;  Dickey  v.  Har- 

Ark.  131 ;  Wilson  v.   State,   51  Ark.  mon,  26  Iowa  501 ;  Black  v.  Boyd,  52 

312;  Neal  V,  Singleton,  26  Ark.  491;  Iowa  719;  Keller  v,  Jackson,  58  Iowa 

St.  Louis,  etc.,  R.  Co.  v.  Branch,  45  629;  Webster  v.  Cedar  Rapids,  etc.. 

Ark.  529.  R.  Co.,  27  Iowa  315;  Coakley  v,  Mc- 

California, — Guy    v,    Franklin,    5  Carty,  34  Iowa  105;  McMahon  t^  New 

Cal.  417.  York,  etc.,  R,  Co.,  20  N.  Y.  463. 

Georgia. — Baker  v.  Moor,   84  Ga.  S.  Utter  v.  Jaffray,  114  111.  470,  af- 

186.  firming  15  111.  App.  336. 

Illinois. — Thomas  v.    Thomas,    44  4.  Dickey  v,  Harmon,  26  Iowa  501. 

111.  App.  604;  Weaver  V.  Snow,  60  111.  0.  McFarland    v.   Cutter,   i   Mont. 

App.  624.  383;  Utter  V.  Taffray,  114  111.  470,  af- 

Indiana. — ^Barnes   v.  Bell,  39  Ind.  firming  15   111.  App.   33^6;    Baker  v, 

328;  Wood  V.   State,   130  Ind.   364;  Moor,  84  Ga.  186. 

Btmes  V.  Roemer,  39  Ind.  589;  White  6.  St.  Louis,  etc.,  R.  Co.  v.  Branch, 

V.  Stellwagon,  54  Ind.  186;  Webb  v,  45  Ark.  529;  Crump  v.  Starke,  33  Ark. 

Thompson,  33  Ind.  428 ;  McKinney  v.  131 ;  Neal  v.  Singleton,  36  Ark,  491 ; 

State,  117  Ind.  26;  Black  v.  Jackson,  17  Bridges  v.  Russell,  30  Mo.  App.  259; 

Ind.  13;  Denny  v.  Graeter,  20  Ind.  30.  Galveston,  etc.,  R.  Co.  v.  Neel  (Tex. 

Ivma. — Reynolds  v.  Iowa,  etc.,  Ins.  Civ.  App.  1894),  36  S.  W.  Rep.  788; 

Co.,  80  Iowa  563.  Brown  v.  Ellis,  35  Ind.  377. 

Kentucky. — Louisville,  etc.,  R.  Co.  7.  Allen  v.  King,  4  Colo.  App.  319; 

V.  Sullivan,  81  Ky.  624.  Cochran  v.  Park  Ridge,  138  III.  295 ; 

Louisiana. — Blanc  v.  Cousin,  15  La.  Sanderson    v.     Sanderson,     17     Fla. 

Ann.  294.  820;    Kafka  v.   Levensohn,    18  Misc. 

AV^raxifra.— Flannagan  v.  Heath,  31  Rep.  (N.Y.  Supreme  Ct.)  202.  Contra^ 

Neb.  776.  Nelson  v.  Central  Land  Co.,  35  Minn. 

Nevada. — Ehrhardt  v.  Curry,  7  Nev.  408. 

321.  S.  Allen  V.  King,  4  Colo.  App.  319; 

ATrw  TVri^.^-Central  Gas,  etc.,Fix-  Cochran  v.  Park  Ridge,  138  111.  295; 

tare  Co.  v.  Kohn,  3  Misc.  Rep.  (N.  Y.  Sweetzer  v.  Cameron,  3   Misc.   Rep. 

C.  PI)  235.  (N.  Y.  C.  Pl.)7i. 

Tenas. — Schuster  v.  Frendenthal,  74  BxcepfeUma  H41d  Imnifllolaii^. — An  ex- 

Tex.  53.  ception  that  the  judgment  is  in  all  re- 

Virginia^ — Wray  v.  Davenport,  79  specti  contrary  to  the  law  of  the  case 

Va.  19.  and  not  supported  by  the  testimony  is 

Washington. — Bethel  v.  Robinson,  too  general.     Knox  t'.  Moore,  41  S. 

4  Wash.  ^6.  Car.  355.     So  an  exception  to  a  refusal 

Wisconsin. — Mahon  v,  Kennedy,  67  to  direct  judgment  on  the  evidence  is 

Ww.   50;  Morris    V.    Peck,  73  Wis,  insufficient.    Twenty-sixth  Ward  Bank 

4&.  V.  Stearns,  148  N.  Y.  515. 
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must   be   raised   in   a   motion   for  new  trial.* 

5.  For  Variance  from  Pleadings  or  Verdict — In  the  absence  of 
objection  and  exception  it  cannot  be  objected  on  appeal  that 
there  was  a  variance  between  the  judgment  and  pleadings,  or 
between  the  judgment  and  verdict.*  It  should  be  shown  in 
what  the  variance  consists,*  and  a  motion  made  to  correct  or 
modify  the  judgment  so  as  to  make  it  conform  to  the  pleadings 
or  verdict,*  or  a  motion  made  to  set  aside  the  judgment.* 

6.  For  Clerical  Errors  or  Irregnlarities  in  Entry  of  Judgments  or 
Decrees. — It  cannot  be  objected  for  the  first  time  on  appeal  that 
there  are  clerical  errors  or  irregularities  in  the  entry  of  judg- 
ments or  decrees,*  or  that  the  judgment  was  not  entered  of 
record.''^ 

7.  To  Judgments  of  Konsnit  or  Bismissal. — In  order  to  obtain  a 
review  of  a  ruling  granting®  or  denying*  a  nonsuit,  exceptions 

1.  Mahan  t;.  School   Dist.  No.  1,29  693.     C<»i*/r<i,Mullan  v.  His  Creditors, 

Mo.  App.  269.  39  La.  Ann.  397. 

3.  Scott  V.  MinneapoUs,  etc.,  R.  Entry  of  Judgment  wtthont  Onler  of 
Co.,  42  Minn.  179;  Eaton  v.  Caldwell,  Court. — ^The  validity  of  the  judgment 
3  Minn.  140;  Skaggs  v.  State,  108  Ind.  entered  by  the  clerk  of  the  District 
53;  Campbell  v.  Coon,  61  Ind.  516;  Court,  without  any  order  of  the  court 
Berkey,  etc.,  Furniture  Co.  v.  Hascall,  therefor  and  without  express  statutory 
123  Ind.  502 ;  Holdom  v,  Lockwood,  authority  will  not  be  considered  on  ap- 
59  111.  App.  359;  Wasatch  Min.  Co.  v.  peal  where  no  remedy  was  sought  in 
Crescent  Min.  Co.,  148  U.  S.  293;  Gar-  the  trial  court.  Oldenberg  i;.  Devine, 
ner  v.  Providence  Second  Nat.  Bank,  40  Minn.  409. 

67  Fed.  Rep.  833;  Russell  v.  Hubbard,  7.  Little  River  County  v,  Joyner,  57 

76  Ga.  618;  Campbell  v.  Coburn,  77  Ark.  185.     See  also  Ferris  v.  Fisher,  67 

Cal.  36.     Contra^  Hempstead  xu  Stone,  Hun  (N.  Y.)  134. 

2  Mo.  65.  8.  Schroeder?''.  Schmidt,  74  Cal.  459; 

8.  Searcy  v,  Collins,  94  Ga.  di2.  Donahue  v.  Gallavan,  43  Cal.  576;  Cra- 

4.  Holdomf.  Lockwood,  59  111.  App.  vens  v.  Dewey,  13  Cal.  42;  Nelmes  v, 
362 ;  Scott  V.  Minneapolis,  etc.,  R.  Co.,  Wilson'  (Cal.  1893),  34  Pac.  Rep.  341 ; 
42  Minn.  179.  Warner  v,  Darrow,  91  Cal.  309;   Ma- 

6.  Eaton  v.  Caldwell,  3  Minn.  134;  lone  v.  Beardsley,  92  Cal.  150;  Flash- 
Scott  V,  Minneapolis,  etc.,  R.  Co.,  42  ner  v.  Waldron,  86  Cal.  211;  Craig  v, 
Minn.  179.  Hesperia  Land,  etc.,  Co.,  107  Cal.  675; 

**  Where  a  party  enters  a  judgment  McBride  v.  Latham,  79  Ga.  661 ;  Blair 

not  warranted  by  the  verdict,  the  prop-  v,  Ray,  103  111.  615 ;  Harper  v,  Dail,  92 

er  remedy  is  by  application  to  the  court  N.  Car.  394. 

in  which  it  is  entered   to  correct  or  Preflumption  on  Appeal. — In  the  ab- 

vacate  the  judgment,  and,  unless  the  sence  of  any  showing  on  the  record 

authority  of  that  court  has  been  thus  that  an  order  granting  a  nonsuit  was 

invoked,   we    will    not    consider    the  excepted    to,   it    must    be    presumed 

question  on  appeal  from  the  judgment,  on    appeal     that    no    exception    was 

Therefore  the  question  whether  this  taken.     Malone  v,  Beardsley,  92  Cal. 

judgment  is  authorized  by  the  verdict  150. 

cannot  be  considered  on  this  appeal."  9.  Holverstot  v.  Bugby,  13  Cal.  43; 

Scott  V.  Minneapolis,  etc.,  R.  Co.,  42  Daley  v.  Russ,  86Cal.  117;  VanDoren 

Minn.  179.  v,  Jelliffe,  i  Misc.  Rep.  (N.  Y.  C.  PI.) 

6.  Oldenberg  v,  Devine,   40  Minn.  354;  Plumer  v,  Marathon  County,  46 

409;  Scott  7;.  Minneapolis,  etc.,  R.  Co.,  Wis.  163;  Brown  v,  Warren,  16  Nev. 

42  Minn.   179;    Reed  v.   Lane   (Iowa  228. 

1^5) t  65  N.  W.  Rep.  380;   Doud  v.  In  some  jurisdictions  it  has  been 

Blood,   89    Iowa    237 ;    Dickinson    v.  held  that  an  exception  does  not  lie  to  a 

Gray  (Ky.  1888),  8  S.  W.   Rep.   876.  denial  of  a  nonsuit.     Girard  9.  Gettig, 

Compare  Kenyon  v.  Tramel,  71  Iowa  2  Binn.  (Pa.)  234;  Ballentine  v.  White, 
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must  be  saved  to  the  ruling.*  The  motion  for  nonsuit  should 
specify  the  grounds  on  which  it  is  based,  and  no  other  grounds 

will  be  considered,*  unless  the  objection  to  plaintiff's  recovery 
could  not  have  been  obviated  if  it  had  been  particularly  specified.* 
And  error  is  waived  if  the  party  afterwards  introduces  evidence 
in  his  own  behalf.*  So,  also,  an  exception  is  necessary  to  bring 
up  for  review  a  refusal  of  the  court  to  take  off  a  nonsuit.* 

77  Pa.  St.  20;    Pajton  t/.   Sherburne  Colorado  Springs  First  Nat.  Bank,  13 

(R.  1. 1886),  I  N.  Eng.  Rep.  868.  Colo.  417;    Weil  v,  Nevitt,  18  Colo. 

1.  BxoapttonB Held Bvflleieiit. — Onap-  10;  Chicago,  etc.,  R.  Co.  v,  Wedel, 

peal  from  a  judgment  of  nonsuit  a  i^  111.  9;  Chamberlain  v,  Woodin,  2 

specification  of  error  in  these  words :  laaho  610. 

"  To  this  decision  and  judgment  of  the  **A   defendant    has    an    undoubted 

conrttheplaintiff,  b J  his  attorney,  then  right  to  stand  upon  his  motion  for  a 

and  there  du-lj  excepted,  and  assigns  nonsuit,  and  have  his  writ  of  error  if 

the  decision  and  judgment  of  nonsuit  it  be  refused;  but  he  has  no  right  to 

aserror,'' was  held  sufficient.  Brown  t^.  insist  upon  his  exception,  after  having 

Warren,  16  Nev.  228.  subsequently  put  in  his  testimony  and 

An  exception  that  "  the  court  below  made  his  case  upon  the  merits,  since 

should  have  granted  the  nonsuit  asked  the  court  and  jury  have  the  right  to 

for  by  the  defendant  at  the  close  of  the  consider  the  whole  case  as  made  by 

plaintiff's  testimony,  and  it  was  error  the   testimony.      It  not    infrequently 

of  law  not  to  have  done  so,"  is  not  ob-  happens  that  the  defendant  himself,  by 

jectionable  as  an  allegation  of  error  by  his  own  evidence,  supplies  the  missing 

mere  reference  back.    Hugg^ns  7'.  Wat-  link,  and,  if  not,  he  may  move  to  take 

ford,  38  S.  Car.  504.  the  case  from  the  jury  upon  the  con- 

Xnewal  of  MOtlOB. — In  New  Tork  \\.  clusioRof  the  entire  testimony."  Bogk 

has  been  held  that  a  judgment  will  not  v,  Gassert,  149  U.  S.  23. 

be  reversed   for  denial  of  a  nonsuit  6.  Taylor  v.  Switzer,  no  Mo.  410; 

where  there  was   no   renewal   of  the  Finch  v,  Conrade,   154  Pa.   St.   326; 

motion  after  all  the  evidence  was  in,  or  Easton  v.  Ncff,  102  Pa.  St.  477 ;  Bondz 

of  a  request  for  a  direction  of  a  ver-  v.  Pennsylvania  Co.,  138  Pa.  St.  153; 

diet,    Gaylord  v,  Gallagher,  i  Misc.  Harvey  v.  Pollock,  148  Pa.  St.  534;  An- 

Rep.  (N.  Y.  C.  PI.)  328.  derson  v.  Oliver,  138  Pa.  St.  157;  Mil- 

J.  California. — Baker  v.  Joseph,  16  ler  v,  Balfour,  138  Pa.  St.  183. 

CaL  i73;'Mateer  v.  Brown,  i  Cal.  231 ;  Keason  for  Bule. — *'  The  plain  reason 

Kiler  V.  Kimbal,  10  Cal.  268;  McGar-  is   that  without  such    exception    the 

rity  V.  Byington,  12  Cal.  429;  Holver-  evidence  is  not,  and  cannot  come,  be- 

8tot  V.  Bugby,  13  Cal.  44;  People  v.  fore  us.     Without  the  evidence,  it  is 

Banvard,   27    Cat.    474;    Sanchez    v.  impossible  for  us  to  say  whether  the 

Neary,  41  Cal.  487;    Kaimond  v.  El-  nonsuit  was  properly  entered.      The 

dridge,  43  Cal.  508;  Silva  v.  Holland,  office  of  an  exception,  as  we  have  re- 

74  Cal.  530;  Loring  V.  Stuart,  79  Cal.  peatedly  said,  is   to   bring  upon   the 

201;  Miller  V.  Luco,  80  Cal.  261 ;  Daley  record   something  which,  without  an 

V.  Russ,  86  Cal.  117.  exception,  forms  no  part  of  it.     The 

Nevada. —  Dougherty  v.   Wells,  7  notes  of  trial  taken  below  constitute 

Nev.  368.  no  part  of  the  record,  unless  made  so 

New    Torh.  —  Sterrett    v.    Buffalo  in  the  manner  pointed  out  by  law.*' 

Third  Nat.  Bank,  122  N.  Y.  659;  Pratt  Bondz  v.   Pennsylvania  Co.,   138  Pa. 

V.  Dwelling  House  Mut.  F.  Ins.  Co.,  St.  153;  Finch  t;.  Conrade,  154  Pa.  St. 

130  N.  Y.  206;  Booth  V.  Bunce,  31  N.  326. 

Y.  246;  Binsse  v.  Wood,  37  N.  Y.  526;  Ol]!)eotloii  Hot  Preserved  by  Exception 

Thayer  v.  Marsh,  75  N.  Y .  340 ;  Quin-  to  RnUng  on  Motion  In  Arrest. — *  'Excep- 

lan  1'.  Welch,  141  N.  Y.  158;  Gerding  tions   must  be  saved  to  each  specific 

V.  Haskin,  141  N.  Y.  520.  ruling  as  it  occurs  during  the  prog- 

S.  Gerding  t^.  Haskin,  i^i  N.  Y.514.  ress  of  the  cause,  and  it  will  not  do, 

4.  Woodbury  v.  Hinckley,  3  Colo,  as  was  attempted  here,  to  fail  to  ex- 

App.  212;    Denver,  etc.,    R.   Co.   v.  cept  when  the  motion  to  set  aside  the 

Henderson,  10  Colo.  1 ;   Jennings  v.  nonsuit  was  overruled,  and  then  seek 
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iMnaiMal. — No  objections  can  be  raised  for  the  first  time  on 
appeal  to  a  judgment  of  dismissal,*  or  to  a  denial  of  a  motion  to 
dismiss,*  or  to  a  ruling  vacating  an  order  of  dismissal.* 

8.  To  De&nlt  Judgments. — No  objections  to  the  rendition  of  a 
judgment  by  default  can  be  raised  for  the  first  time  on  appeal* 
The  party  aggrieved  must  move  to  set  it  aside,*  obtain  a  ruling 
thereon,*  and  save  an  exception  to  the  ruling.''  So  no  objec- 
tion to  a  ruling,  granting  or  denying  a  motion  to  set  aside  a 
default,  can  be  raised  for  the  first  time  on  appeal ;  an  exception 
to  such  ruling  must  be  saved.* 

XVI.  Costs. — No  question  as  to  the  correctness  of  the  taxation 
of  costs  can  be  raised  for  the  first  time  in  a  reviewing  court.*     It 

to  cure  the  omission  by  a  general  ex-  Bank  v.  Horn,  41  Iowa  55 ;  Belles  v. 

ception  when  the  motion  in  arrest  is  Carroll,  6  Wash.  131. 

overruled."     St.  Joseph  v.  Ensworth,  6.  Hunt    v.  Stevens,    25  Iowa  261; 

65  Mo.  62B;   Harrison  v.  Bartlett,  51  Decorah  Sav.  Bank  v.  Horn,  41  Iowa 

Mo.  170.  55;  Pigman  x>.  Denney,  12   Iowa  396; 

1.  Briscoe  v.  Troutman,  Hard.  (Ky.)  McKinley  v.  Betchtel,  13  Iowa  561. 

312;   Kubli  t^.   Hawkett,  89  Cal.  638;  7.  Hickman  v.  Barnes,  i  Mo.  156. 

Weeks  t>.  O'Brien,  59  N.   Y.   Super.  8.  Goodman  v,  Minear  Min.,   etc., 

Ct.  28.                      '  Co.,  I  Idaho  131 ;  Worth  v,  Wetmore, 

S.  Cassidy  v.  Fontham  (C.  PI.),  14  87    Iowa    62;    Johnson    v.   Taylor,  2 

N.  Y.  Supp.  151.  Handy  (Ohio)   178;  Bird  v.  Stumph, 

t.  Poole  V.  Caulfield,  45  Cal.  107.  17  Ind.  52;  Walpole  v.  West,  18  Ind. 

4.  Prestage  v.  Loving,  x  Tex.  App.  81 ;  Howard  v.  Patterson,  18  Ind.  236; 
Civ.  Cas.,  §  707;  Wyland  v.  Frost,  75  Bennett  v.  Taylor,  18  Ind.  258;  Swift 
Iowa  209;  Hunt  v.  Stevens,  25  Iowa  v.  Slevin,  18  Ind.  341;  Lawshe  v.  Mc- 
261;  Decorah  Sav.  Bank  v.  Horn,  41  Clain,  19  Ind.  67;  Willhelm  v.  Bull, 
Iowa  55 ;  McKinley  v.  Betchtel,  12  19  Ind.  227 ;  Gray  t'.  Dickey,  20  Ind. 
Iowa  561 ;  Pigman  v.  Denney,  12  Iowa  96;  Jennings  v,  Greenwald,  20  Ind.  408. 
396;  Hickman  v.  Barnes,  i  Mo.  157;  Procedure  to  Open  Deftiiat. — An  ob- 
Hanly  v.  Holmes,  i  Mo.  84;  Brownlee  jection  that  a  proceeding  to  open  ade- 
v.  Thornburgh,  15  Ind.  443;  Matlock  fault  was  by  motion  instead  of  petition 
V,  Taylor,  14  Ind.  576 ;  Robinson  v.  cannot  be  nrst  raised  on  appeal.  Cal- 
Mattison,  25  Tex.  Supp.  451 ;  Belles  v.  lanan  v.  ^tna  Nat.  Bank,  84  Iowa  8; 
Carroll,  6  Wash.  131.  Storm  Lake  v.  low^a  Falls,  etc.,  R.  Co., 

ninstratlOBB. — As,  for  instance,  that  a  62  Iowa  218.  So  a  motion  to  strike 
default  judgment  was  rendered  with-  from  the  record  a  second  motion  to 
out  evidence,  Prestage  v.  Loving,  i  set  aside  a  judgment  by  default  cannot 
Tex.  App.  Civ.  Cas.,  §  707 ;  or  after  de-  be  considered  where  no  objection  was 
fendant  had  pleaded  the  general  issue,  made  below  to  the  filing  of  such  mo- 
Robinson  t'.  Mattison,  25  Tex.  Supp.  tion.  Burke  v.  Pepper,  29  Neb.  320. 
451 ;  or  that  notice  was  defective  in  not  Bufflclenoy  of  Bond  on  Applleatton  to 
stating  the  term  at  which  defendants  Set  Aside  Defimlt. — The  sufficiency  of  a 
were  required  to  appear,  Decatur  bond  required  on  an  application  to  set 
County  V.  Clements,  18  Iowa  ^36;  or  aside  a  judgment  by  default  cannot  be 
that  the  service  of  notice  was  defective,  questioned  in  the  Supreme  Court. 
Downing  xu  Harmon,  13  Iowa  535;  Walker  r.  Cameron,  78  Iowa  315. 
Bethel  v.  Leay,  14  Iowa  592 ;  Van  Vark  9.  California. — Riverside  First  Nat. 
V.  Van  Dam,  14  Iowa  232 ;  Berryhill  v.  Bank  v.  Holt,  87  Cal.  158. 
Jacobs,  19  Iowa  346;  Pratt  v.  Western  Minnesota, — Stevens  v.  McMillin, 
Stage  Co.,  27  Iowa  363.  37  Minn.  509;  Hurd  v,  Simonton,  10 

5.  Matlock  V.  Taylor,  14  Ind.  576;  Minn.  423;  Fay  r.  Davidson,  13  Minn. 
Hickman  v.  Barnes,  i  Mo.  156;  Deca-  298;  Barry  z\  McGrade,  14  Minn.  286; 
tur  County  v.  Clements,  18  Iowa  536;  Jensen  T;.Crevier,  33  Minn.  372;  Coles 
Pigman  v.  Denney,  12  Iowa  396;  Mc-  v.  Berryhill,  37  Minn.  56;  Babcock  t». 
Kinley  v.  Betchtel,  12  Iowa  561 ;  Hunt  Sanborn,  3  Minn.  141 ;  Willoughby 
V.  Stevens,  25  Iowa  261 ;  Decorah  Sav.  v.  Stanton,  3  Minn.  150;  Slaughter  v, 
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is  the  duty  of  the  party  who  considers  himself  aggrieved  to 
move  for  a  retaxation  of  costs,*  pointing  out  specifically  the 
items   considered  erroneous,*  and  stating   the   reasons  for  the 

Nininger,  3  Minn.  150;  Kent  v.  Bown,  the  decision  of  the  General  Term,  pass 

3  Mian.  347.  upon  the  question  of  the  legal  riglit 

Nebraska, — Wilkinson  v.  Carter,  22  of  the  court  below  to  make  the  allow- 

Neb.  i86.  ance.     Hanover   F.  Ins.   Co.  v,  Ger- 

AVw  York, —  Deegan  v.  VonGlahn,  mania  F.  Ins.  Co.,  138  N.  Y.  252. 

75  Hun  (N.  Y.)  39;  Bancroft  v.  Home  Gonstttutlonality  of  Statute  Baqulrlng 

Ben.  Assoc.,  58  N.  Y.  Super.  Ct.  492;  Secnxlty  for  Costs. — The  objection  that 

Feiber  v.  Lester,  59  Hun  (N.  Y.)  624,  the  statute  and  rule  of  court  requiring 

36  N.  Y.   St.  Rep.  986;  Henricus  v.  a  nonresident  plaintiff  to  give   secu- 

Englert,    63  Hun  (N.  Y.)  625,  43  N.  rity  for  costs  are  unconstitutional  can- 

Y.  St,  Rep.  595,  598;  Rieger  v.  Swan,  not  be  raised  for  the  first  time  on  ap- 

2  Misc.  Rep.  (N.  Y.  City  Ct.)  467.  peal.    Bomar  t>.  Asheville,  etc.,  R.  Co., 

South  Carolina, —  Parks  v.  Green-  30  S.  Car.  450. 

▼ille,  44.  S.  Car.  168;  Cooke  v.  Poole,  1.   California.  —  Muir  v,  Meredith, 

26  S.  Car.  321 ;  Bradley  r.  Rodelsper-  82  Cal.  20. 

ger,  6  S.  Car.  290;  Difling  v.  Foster,  lotva.  —  Hemphill    v.    Salladay,    i 

21  S.  Car.  340.  Greene  (Iowa)  301 ;  Yeager  v.  Circle, 

Texas. —  Bridge  v.   Samuelson,   73  i   Greene  (Iowa)  438;  Cox  v.  Mason 

Tex.  522;  Hill  V.  Smith,  6  Tex.  Civ.  City,  etc.,  R..C0.,  77  Iowa  20;  Allen 

App.  312;  Woods  V,  Durrett,  28  Tex.  v.  Seaward,  86  Iowa  718;  Snell  v.  Du- 

429;  Edrington  v.  Butler   (Tex.  Civ.  buque,  etc.,  R.  Co.,  88  Iowa  442. 

App.  1895),  33  S.  W.  Rep.  143.  Kansas. — State  v.  Ellvin,  51   Kan. 

Wisconsin. —  Cord  v.  Southwell,  15  784;    In  re  Lowe's  Appeal,  46  Kan. 

Wis.  211;    Hitchcock  v.  Merrick,  15  255;  /»  re  Gilson,  Petitioner,  34  Kan. 

Wis.  522;  Perkins  v.  Davis,   16  Wis.  644. 

470;  Dinsmore  v.  Smith,  17  Wis.  20;  Nebraska. — Real  v.  Honey,  39  Neb. 

Hawkins  v.  Northwestern  Union  R.  516;  Cozine  v.  Hatch,   17  Neb.  696; 

Co.,  34  Wis.  302;  Diggle  T\  Boulden,  Whitall   v.   Cressman,    18  Neb.   508; 

48  Wis.  477;  State  V.  Wertzel,  84  Wis.  Wilkinson   v.   Carter,   22    Neb.    186; 

344;  DuiTy  V.  Ryan,  79  Wis.  242.  Richards  v.  Borowsky,  39  Neb.  774; 

Party  Suing  in  Forma  Pauperis. — Al-  Roberts  v.   Drehmer,  41    Neb.  306; 

though   a  party  who   sues  in  forma  Bates  t^.  Diamond  Crystal  Salt  Co.,  36 

pauperis    is    not  entitled   to   recover  Neb.  901 ;  Haskell  v.   Valley  County, 

costs,  a  judgment  for  costs  will  not  be  41  Neb.  234. 

disturbed  on  appeal  if  no  objection  is  New  Tork. — Stanton  i;.  Taylor  (Su- 

taken  below.     Hall  v.  Younts,  87  N.  preme  Ct.),  19  N.  Y.  Supp.  43;  In  re 

Car.  285.  Loftus  (Supreme  Ct.),  16  N.  Y.  Supp. 

Wli«re  Mo  Costs  can  LawAilly  be  Taxed.  327. 

— ^The    rule  which    requires    a  party  Texas, — Sulphur  Springs,   etc.,   R. 

to  make  objections  before  the  taxing  Co.  v.  St.  Louis,  etc.,  R.  Co.,  2  Tex. 

officer  to  a  particular  Item  in  a  bill  of  Civ.  App.  650;  Jones  v.  Ford,  60  Tex. 

costs,  in  order  to  have  the  objection  132. 

available   upon  appeal  from  the  taxa-  Washington. — Main  v,  Johnson,  7 

tion,   is   not  applicable  to  a  case   in  Wash.  321. 

which  no  costs  can  lawfully  be  taxed.  Wisconsin. — Cord  v.  Southwell,  15 

Kirst  7'.  Wells,  47  Wis.  56.     Compare  Wis.  211;    Hitchcock   f.  Merrick,  15 

Riverside  First  Nat.  Bank  v.  Holt,  87  Wis.  522;  Dinsmore  v.  Smith,  17  Wis. 

Cal.   158.  20;  Ernstt/.  The  Steamer  Brooklyn,  24 

Appeal  from  Special  to  General  Tenn  Wis.  616. 
of  Supreme  Court. — The  propriety  of  3.  Arnold  v.  State  (Tenn.  1896),  33 
granting  an  extra  allowance  may  be  S.  W.  Rep.  724;  Sherman  v.  Brown, 
reviewed  by  the  General  Term  on  ap-  4  Yerg.  (Tenn.)  561 ;  Cord  v.  South- 
peal  from  judgment  of  the  Special  well,  15  Wis.  211. 
Term  of  the  Supreme  Court,  and  a  A  mere  general  charge  that  the  tax- 
formal  exception  is  not  required  for  ation  of  costs  "was  in  excess  of  the 
the  purpose  of  such  review,  and  the  amount  allowed  by  law  "  is  insufficient, 
Court  of  Appeals  may,  on  appeal  from  for  it  indicates  no  specific  error,  and 
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objection.*  A  ruling  thereon  must  be  obtained  *  and  an  excep. 
tion  saved.' 

Xyu.  Kew  Tbial. — Grounds  of  a  motion  for  new  trial  must 
be  specifically  stated  and  the  objection  pointed  out.*  No 
grounds  other  than  those  stated  in  the  motion  will  be  considered.* 
Nor  will  the  court  consider  objections  to  the  motion  itself  which 
were  not  set  up  in  the  trial  court,®  and  the  grounds  of  the  objec- 
tion should  be  pointed  out.'^ 

Heoetiity  for  Exoeptioni. — If  a  review  of  a  decision  upon  a  motion  for 
new  trial  is  sought,  an  exception  to  the  ruling  is  necessary ;  by 
failing  to  except  and  save  the  exception  the  party  will  be  deemed 
to  have  waived  any  possible  objections  thereto  and  to  have 
acquiesced  therein.® 

would  involve  the  necessity  of  going  cannot  be  objected  for  the  first  time  on 

over  the  bill  of  costs,  item  bj  item,  to  appeal,  that  an  order  for  the  hearing 

ascertain  whether  the  charge  was  well  of  a  motion  for  new  trial  was  indefinite 

founded.     Cureton  v,  Westfield,  24  S.  as  to  the  time  and  place  of  hearing. 

Car.  460.  Skinner  v.  Roberts,  92  Ga.  366. 

1.  Walker  v.  Goldsmith,  16  Oregon  6.  As,  for  instance,  that  the  motion 
161;  Arnold  V.  State  (Term.  1896),  33  was  not  seasonably  made,  Geiss  v. 
S.  W.  Rep.  723.  Franklin  Ins.  Co.,  123  Ind.  172 ;  Hodg- 

2.  Realv.  Honey,  39  Neb.  516;  Rich-  don  v.  Griffin,  56  Cal.  610;  Hegard  v, 
ards  V.  Borowsky,  39 Neb.  774 ;  Roberts  California  Ins.  Co.,  72  Cal.  535 ;  Twist 
V,  Drehmer,  41  Neb.  306.  v,  Kelly,   11  Nev.  377;  or  that  it  did 

3.  State  V.  Brewer,  70  Iowa  384;  not  specify  any  grounds,  Chesley  v. 
Cord  V.  Southwell,  15  Wis.  211 ;  Hitch-  Mississippi,  etc.,  Boom  Co.,  39  Minn, 
cock  V,  Merrick,  15  Wis.  522;  Dins-  83;  or  that  it  was  not  signed  by  the 
more  v.  Smith,  17  Wis.  20;  Ernst  v.  party  or  his  attorney  filing  it,  Crust 
The  Steamer  Brooklyn,  24  Wis.  616;  v,  Evans,  37  Kan.  263;  or  that  no  no- 
Muir  V,  Meredith,  82  Cal.  20;  Haw-  tice  of  intention  to  move  for  a  new  trial 
kins  t'.  Hewitt,  56  Vt.  430;  Collins  v,  was  given,  Cereghino  v.  Cereghino,  4 
St.  Peters,  65  Vt.  618;  Barry  v,  Mc-  Utah  100;  Gage  v.  Downey  (Cal. 
Grade,  14  Minn.  286.  1888),  19  Pac.  Rep.  113;  or  that  notice 

4.  Curtis  V.  Curtis,  54  Mo.  352;  was  not  given  in  time,  Brichman  v. 
Powell  V.  Palmer,  45  Mo.  App.  236;  Ross,  67  Cal.  601. 

Lyons  v.  Van  Gorder,  77  Iowa  600;  7.  Cole  t^.  Wilcox,  99  Cal.  549. 

Steward  i;.  Scott,  57  Ark.  153;  Emery  8.  Arkansas. — Moss  r. Smith,  19 Ark. 

T'.  Atlanta  Real  Estate  Exch.,  88  Ga.  683;  Sawyers  v,  Lathrap,  9  Ark.  67; 

321.  Hopkins  v.  Dowd,  11  Ark.  627;  Vaden 

8.  Barney  V.  Scherling,  40  Miss.  320 ;  i'.  Ellis,  18  Ark.  360. 

State  V.  Farish,  23  Miss.  483;  Burhans  Florida. — Grady  v.  Jeflfares,  25  Fla. 

V.  Norwood  Park,  138  111.  147;   Hintz  743. 

V.  Graupner,  138  111.  159;    Baylor  v.  Georgia, — Augusta  R.  Co.  v.  An- 

Baylor,  9  111.  App.  410 ;  Reed  v,  Moore,  drews,  89  Ga.  653 ;  Obear  v.  Gmj,  73 

3   Ired.   L.   (N.   Car.)  310;    Gray   v,  Ga.  455. 

Gwinn,  30  Ind.  409;    Slater  v.  Sher-  Illinois, — Stern    v.   People,   96  111. 

man,  5  Bush  (Ky.)  206;  Louisville,  etc.,  475;  St.  Louis,  etc.,  R.  Co.  x\  Dorsey, 

R.  Co.  V.  Mahonev,  7  Bush  (Ky.)  235;  68  111.  326;  Smith  v.  Kahili,  17  111.  67; 

Miller  v.  State,  3  Wyoming  657.  Boyle  v.  Levings,  28  111.  317 ;  Miller 

If    it   is   not   made   a  ground   in   a  v.  Dobson,  6  111.  573;  Dickhut  r.  Dur- 

motion  for  new  trial  that  the  number  rell,  n  III.  72;  Pottle  v.  McWorter, 

of  witnesses  to  be  heard  on  different  13III.  454;  McClurkin  ^^  Ewing,  42  111. 

points  were  improperly  limited  by  the  283 ;  Gill  v.  People,  42  111.  321 ;  Drew  v. 

trial  judge,   such   ground   cannot  be  Beall,  62  111.  164;  Board  of  Trustees, 

considered    on    appeal.      Burhans    v,  etc.,  v.  Misenheimer,  89  111.  151 ;  Law 

Norwood  Park,  138  111.  147.  v.  Fletcher,  84  111.  45;   Underbill.©. 

OlJjeotions  to  Order  for  New  Trial.— It  Mobile,  etc.,  R.  Co.,  40  111.  App.  21; 
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TiB«  sf  TtoUng. — Exceptions  to  a  ruling  on  a  motion  for  new 
trial  should,  in  order  to  be  effective  and  permit  a  review  of  the 
decision  on  appeal,  be  taken  at  the  time  the  ruling  is  made.^ 

Robertson  v.   Morgan,   38  111.  App.  South  Dakota. — Pierce  v.  Manning, 

137;  Duncan  v.  Chandler,  5  111.  App.  2  S.  Dak.  517. 

499;  Butt  V.  Lee,  27  111.  App.   430;  Virginia,  —  Roach    v.  Blakey,    89 

Deitrich  i\  Waldron,  90  111.  115;  Hitt  Va.   767;   Newberry  v.  Williams,   89 

V.  Sharer,  34  111.  9;  Block  v,  Jackson-  Va.  298. 

ville,  36  111.  301 ;  Rock  Island  v,  Riley,  West    Virginia, — State  v.   Rollins, 

26  111.  App.  171 ;  Fletcher  v.  Waring,  31  W.  Va.  363. 

137  111.  159.  Contra — Nevada, — State   v.  Central 

Indiana. — Zehnor  v.  Beard,  8  Ind.  Pac.  R.  Co.,  17  Nev.  259. 

96;  Bane  V.  Ward,  77  Ind.  153;  Grant  South    Dakota. — Lindsay  v.    Petti- 

V.  Westfall,  57  Ind.  121 ;  Henley  v,  Mc-  grew,  3  S.  Dak.  199. 

Noun,  76  Ind.  380 ;  Mansur  v.  Church-  Failure  to  Bxoept  to  the  overruling 

man,  84  Ind.  573.  of  a  motion  for  a  new  trial  waives  any 

IcTKn. — Kline  v.  Moore,  20  Iowa  599.  error  as  to  such  ruling  and  all  errors 

Kansas, — Brown  v.  App,  McCahon  of  law  occurring  at  the  trial  for  which 

(Kan.)   174;    Garvey    v,    SchoUkopf,  a  new  trial  may  be  granted.     Vaughn 

McCahon  (Kan.)  179;  Bliss  t;.  Burnes,  Lumber  Co.  v,  Missouri  Min.,  etc., 

McCahon  (Kan.)  91 ;  Osgood  v,  Hav-  Co.,  3  Okla.  174. 

ertj,  McCahon  (Kan.)  182;  Small  v,  niaatratlona. — Failure  to  except  to  a 

Douthitt,   I    Kan.  335;  GrandstafiT  v,  denial  of  a  motion  for  a  new  trial  pre- 

Scoffin,  5  Kan.  165 ;  Lalonde  v.  Col-  vents  the  consideration,  on  appeal,  of 

lins,  5  i^n.  361 ;  Crowther  v.  Elliott,  errors  in  regard  to  the  selection  of  the 

7  Kan.  235 ;  Lyons  v,  Bodenhamer,  7  jury,  the  admission  of  evidence,  or  the 

Kan.  455;  Lee  r.  Loveridge,  11  Kan.  giving  of   instructions.     Danforth  v. 

485;  Hostetter  v,  Hoke,  17  Kan.  81;  Lindell  R.  Co.,  123  Mo.  196;  State  v. 

Atchison  v.  Byrnes,  22  Kan.  65 ;  Duige-  Gilmore,  no  Mo.  i. 

nan  r.  Claus,  46  Kan.  275;  Carson  v.  Where,  on  the  hearing  of  a  motion 

Funk,27Kan.524;  Cogshallv.  Spurry,  for  new  trial,  a  motion  was  made  to 

47  Kan.  448.  dismiss  it,  on  the  ground  of  want  of 

Louisiana, — State  v,  Boyce,  39  La.  jurisdiction,  because  the  rule  nisi  was 

Ann.  229.  '  granted  in  vacation,  under  an  ex  parte 

Michigan,  —  Knop  v.   National   F.  order  granted  in  term  allowing  time  to 

Ins.  Co.,  loi  Mich.  359.  prepare  the  motion  for  new  trial,  and 

Mississippi, — Campbell  v,  Pittman  where  this  motion  to  dismiss  was  over- 

(Miss.  1888),  3  So.  Rep.  455.  ruled,  the  matter  was  res  adjudicata^ 

Missouri. —  Pieper  v.  Neumeister,  2  and  the  point  could  not  again  be  raised 

Mo.  App.  Rep.  879;  Benoistf.  Powell,  by  a  motion  to  dismiss   the  writ   of 

7  Mo.  224;   State  v,  Murray,  126  Mo.  error.      Obear  v.  Gray,  73  Ga.  455. 

526;  State  V.  Straszer,  8  Mo.  App.  572 ;  Exception  to  Judgment  Insiifflcient. — 

Ryan  r.  Growney,  125  Mo.  474;  State  An  exception  to  the  entry  of  a  judg- 

7.  McDaniel,  94  Mo.  302;  State  v.  Gil-  ment  on  the  verdict,  on  overruling  a 

more,  no  Mo.   i;    Bateson  v,  Clark,  motion  for  new  trial,  does  not  call  in 

37  Mo.  31 ;  State  v.  Pints,  64  Mo.  317 ;  question  the  refusal  of  a  new  trial,  but 

State  V.  Smith,  114  Mo.  406;  Danforth  only  reaches  errors  theretofore  appear- 

r.  Lindell  R.  Co.,  123  Mo.  196;  State  ing  of  record  to  which  an  exception 

V.  Hitchcock,  86  Mo.  231;   Berry  v,  was  taken,  that  might  properly  assist  in 

Smith,  54  Mo.  148;  Taylor  v.  Switzer,  such  objections  and  exceptions.      East 

no  Mo.  410;  Wentzville  Tobacco  Co.  St.  Louis  Electric  St.  R.  Co.  v.  Cauley, 

1.  Walker,  123  Mo.  662.  148  111.  490;    East  St.  Louis  Electric 

Nebraska.  —  Lowrie    v,    France,    7  R.  Co.  v.  Stout,  150  111.  9;  McCormick 

Neb.  192;  Tomerf'.  Densmore,  8Neb.  Harvesting  Mach.  Co.   v.  Adele,   47 

3&4;  Murray  v.  School  Dist.  No.  3,  11  111.  App.  542. 

Neb.  438 ;  Horbach  v.  Miller,  4  Neb.  31 .  Blfoet  of  Appeal. — ^An  appeal  does  not 

New  Mexico. —  Coleman  v.  Bell,  4  operate  as  an  exception.    Timmons  v. 

N.  Mex.  47.  McOnnoughhay,  8  Ind.  483. 

Oklahoma. — Vaughn  Lumber  Co.  z*.  1.  Irwin   v.   Anthony,  8  Ind.  470; 

Missouri  Min.,  etc.,  Co.,  3  Okla.  174.  Fletcher  v.   Waring,   137    Ind.    159; 
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What  It  mut  Show. — The  exception  must  point  out  the  error,  or 
it  will  be  unavailing.* 

Xym.  CoVTlHUAircx. — As  to  objections  and  exceptions  to 
the  granting  or  refusal  of  a  continuance,  see  article  CONTINU- 
ANCES, vol.  4,  p.  908. 

XIX.  Appeal — 1.  To  Prooeedings  to  Perfect. — No  objections  can 
be  raised  for  the  first  time  on  appeal  to  the  insufficiency  of  the 
notice  of  appeal,*  or  for  want  of  notice,*  or  for  want  of  proof 
that  notice  was  served.*  In  the  absence  of  any  showing  that 
some  ruling  was  made,  or  refused  upon  request,  by  the  trial 
court,  upon  the  point  raised  on  appeal,  there  is  nothing  before 
the  appellate  court  for  review.*  So  objections  raised  for  the 
first  time  on  appeal  to  an  undertaking  on  appeal,*  or  to  infor- 
malities in  an  affidavit  on  appeal,  or  error,  from  a  justice's  to  a 
circuit  court,  cannot  be  considered.'' 

Cincinnati  xk  Steadman,  8  Ohio  Cir.  Y.  Supp.  143;  Redman  v.  Union  Pac. 

Ct.  Rep.  407;  Burke  v.  Ward,  50  111.  R.  Co.,  3  Wyoming  678. 

App.  283;  Pottle  XK  McWorter,  13  111.  8.  Redman  v.  Union  Pac.  R.  Co.,  3 

454;  Board  of  Trustees,  etc.,  v,  Misen-  Wyoming  678. 

heimer,  89  111.  151.  «.  Lancaster  v,  McDonald,  14  Ore- 

At  Babsequent  Teim. — The  exception  gon  264. 

cannot  be  taken  at  a  term  subsequent  6.  Dargan  v.  West,  27  S.  Car.  156. 

to  that  at  which  the  ruling  was  made.  6.  Poston  v.  Mhoon,  49  Miss.  621; 

Irwin  XK  Anthony,  8  Ind.  470.  Kirkpatrick  v.  Cooper,  89  111.  210. 

Entry  Nunc  pro  Tone. —  And  an  entry  As,  for  instance,  that  the  bond  was 

nunc  pro  tunc  of  an  exception  is  im-  not  properly  executed,   Robertson  v. 

proper.      Cincinnati   v.   Steadman,   8  Johnson,    40  Miss.  500;'  or  that  the 

Ohio  Cir.  Ct.  Rep.  407.  surety  was  not  sufficient,  Edwards  r. 

1.  Ludwig  V,  L.  C.  Huck  Malting  Edwards,   29  La.   Ann.    597.    So    in 

Co.,  46  111.  App.  494;  East  St.  Louis  Texas  an  objection  to  a  bond   given 

Electric  St.  R.  Co.  v.  Cauley,  148  111.  on  appeal  to  the  County  Court  from  a 

490;  Davis  V.  Elmore,  40  S.  Car.  533.  justice's  court,  because  it  is  not  made 

Operates  as  Bzoeptlon  to  Judgment. —  payable  to  all  the  adverse  parties,  is 

An  exception  to  the  overruling  of  a  waived  by  failure  to  object  to  its  in- 

motion  for  a  new  trial,  where  a  judg-  sufficiency  in  the  County  Court.  Cock- 

ment  has  been  actually  entered  after  rill  x\  Eason  (Tex.  Civ.  App.   1894), 

verdict  and  before  the  motion  is  made,  26  S.  W.  Rep.  464;  Cason  v.  Connor, 

operates  as  an  exception  to  the  judg-  83  Tex.  26;  Cason  v.  Laney,  82  Tex. 

ment.     Gulliher  v,  Chicago,  etc.,  R,  317 ;  Brewer  v.  Blanton,  66  Tex.  «3. 

Co.,  59  Iowa  416.  But  an  undertaking  on  appeal  to  the 

Bzeeption  to  Opinion. — ^An  exception  Supreme  Court,  if  not  made  payable  to 

to  the  opinion  of  the  court  in  overrul-  all  the  ad  verse  parties,  will  be  dismissed 

ing  a  motion  for  a  new  trial,  instead  of  by    the    Supreme    Court    of  its   own 

to  its  decision,  which  is  more  technic-  motion.     Young  v.  Russell,  60  Tex. 

ally  accurate,  has  been  held  sufficient  684;  Thompson  v.  Pine,  55  Tex.  429; 

to   present    the  question.      Pierce   x),  Greenwade    v.    Smith,   57   Tex.   195; 

State,  109  Ind.  535.  Decatur  First  Nat.  Bank  v,  Preston 

BiSlittoAayersajy'sBlUof  Bzceptlons.  Nat.  Bank,  3  Tex.  Civ.  App.  5^5. 

— A  party  excepting  to  the  overruling  7.  Young    xk    King,   33  Art.   745; 

of  his  motion  for  a  new  trial  upon  the  Crenshaw  xk  Bradley,  52  Ark.  318. 

evidence  may  avail  himself  of  a  bill  of  Absenoe  of  or  Mlstslrfwi  in  Transciliii. 

exceptions  filed  hj  his  adversary  con-  — So  it  cannot  be   objected    for    the 

taining    the    evidence.      Benenel    v,  first  time  on  appeal  that  there  was  no 

Aughe,  93  Ind.  401.  certified  transcript  of  the  record  in  an 

3.  Dargan  v.  West,  27  S.  Car.  156;  action  taken  to  the  Circuit  Court  on 

Brumfield  v.  Hill  (Supreme  Ct.),  8  N.  appeal  from  a  justice's  court.    Cole- 
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2.  To  Bill  of  Sxoeptioiii. — No  objection  can  be  raised  for  the  first 
time  on  appeal  to  a  bill  of  exceptions,^  or  to  a  ruling  on  a  motion 
to  strike  it  out.* 

ZZ.  IbsCELLAVSOtrB. — In  addition  to  the  foregoing  there  are 

many  other  objections  which  it  has  been  held  cannot  be  raised 
for  the  first  time  on  appeal.  They  are  such  as  not  to  admit  of 
any  logical  classification,  and  are  therefore  gathered  in  the  notes 
and  are  alphabetically  arranged.' 

man  v,  Gordon  (Miss.   1894),  16  So.  Extcutors  and  Administrators  in  this 

Rep.  340.     Where  there  are  errors  in  note.) — For  failure  to  order  an    ac- 

the  transcript  the  party  complaining  counting,    McCormick   v.    Ketchum, 

should  stipulate  with  his  adversary  as  48  Wis.  643 ;  to  authentication  of  ac- 

to  corrections,  or  suggest  diminution  count  against  county,  Randall  v,  Yuba 

and  sue  out  a  certiorari.     Smith  v.  County,  14  Cal.  219;  against  town,  Ja- 

St.  Louis,  etc.,  R.  Co.,  91  Mo.  58.  quish  f.  Ithaca,  36  Wis.  108;  against 

miat  Oliteetioiui  smst  Show. — ^Objec-  bankrupt's  estate,  Tiernan  v.  His  Cred- 

tions  to  an  affidavit  for  a  writ  of  error  itors,  62  Cal.   386 ;   Strueven   v.  His 

to  a  justice  of  the  peace  must  distinctly  Creditors,  62    Cal.  45;  to   regularity 

and  specifically  state  in  the  motion  of  proceedings    before  commissioner 

the  defects  relied  on,  so  as  to  call  the  directed  to  state  an  account,  Bundy  v, 

attention  of  the  court  thereto.     Wood  Youmans,  44  Mich.  376 ;  to  allowance 

V,  Bailey,  13  Iowa  46.  of  items  in  an  account.  Wood  v.  Young, 

1.  Hegard  v.  California  Ins.  Co.,  7a  5  Wend.  (N.  Y.)   63o;   Schulenburg, 

Cal.  535 ;  Dargan  v.  West,  37  S.  Car,  etc..  Lumber  Co.  v.  Strimple,  33  Mo. 

15^*1  Wallace  V.  Finch,  24  Mich.  355.  App.  154;  Williamson  v.  Downs,  34 

As,  for    instance,  that   the  bill  of  Miss.  402 ;  Van  Dyke  t;.  Jackson,  i   E. 

exceptions  contains  improper  matter,  D.  Smith  (N.  Y.)  419.     The  objection 

Sedam  v,  Meeksback,  6  Ohio  Cir.  Ct.  to  each   item  should   specifically  and 

Rep.  219;  Norfolk,  etc.,  R.  Co.  t;.  Mills,  definitely  set  forth  the  ground  of  ob- 

91  Va.  613;  or  that  the  bill  was  not  set-  jection,  Crawford  v.  Osmun,  90  Mich, 

tied  and  filed   in  time,   Davis,    etc.,  77 ;  but  an  objection  that  the  exceptions 

Bldg.,   etc.,  Co.  V.  Riverside  Butter,  are  not  specific  is  waived  where  the 

etc.,  Co.,  84  Wis.  266;  StufHebeam  v,  items  are  examined  in  detail  by  the 

Montgomery,  3  Idaho  763.    See  also  briefs  of  both  counsel,  and  the  court  is 

Twist  V.  Kelly,  11  Nev.  377;  or  that  a  satisfied  that  error  has  not  been  com- 

statement  of  the  cause  on  motion  for  mitted,  Clark  v.  Landon,  90  Mich.  83; 

new  trial  was  permitted  to  stand  as  a  for    want    of    allowance   of    interest, 

bill  of  exceptions,  McGrath  v,  Tallent,  Rhodes's  Succession,  39  La.  Ann.  473; 

7  Utah  256 ;  or  that  material  facts  were  for  allowance  of  taxes  and  necessary 

excluded  from  the  bill  of  exceptions,  expenses  incurred  in  reference  to  lands 

Howe  V.  Kenyon,  4  Wash.  677.  in  an  action  to  dissolve  a  partnership 

Objection,  How  Taken. — ^The  objection  to  deal  in  such  lands  and  for  an  ac- 

that  the  bill  of  exceptions  has  not  been  counting.  Carpenter  v,  Hathaway,  87 

properly  settled  and  returned,  if  well  Cal.  434. 

founded,  should  be  raised  by  motion  Agents    and   Attorneys.  —  Want    of 

to  strike  out  the  bill   of  exceptions,  authority   to   act   as   such,   Moore   v. 

Davis,  etc.,  Bldg.,  etc.,  Co.  -U,  River-  Easley,  18  Ala.  619;  Wolfe  v.  Security 

side  Butter,  etc.,  Co.,  84  Wis.  266.  F.  Ins.   Co.,  39  N.    Y.  49;    Peck  v. 

An  objection  to  the  signing  of  a  bill  Hayes,    14   Cfv.    Pro.    Rep.    (Fulton 

of  exceptions  because  not  filed  within  County  Ct.)  no;  Wheeler,  etc.,  Mfg. 

the  time  described  when  the  bill  was  Co..  x\  Elberson,  84  Hun  (N.  Y.)  501 ; 

prayed,  does  not  raise  the  objection  Mcllhenny  v,  Binz,  80  Tex.  1. 

that  it  was  filed  after  the  expiration  of  Alimony. — ^To  allowance  of  alimony, 

an  extension  within  the  time  first  fixed.  Crichton  v.  Crichton,  73  Wis.  59. 

Waldron  v.  Waldron,  156  U.  S.  361.  Arhltoation  and  Award. — That  arbitra- 

I.  Steele  v.  Grand  Trunk  Junction  tors  proceeded  ^x/ar/**,  Hopkins  t;.So- 

R.  Co.,  125  111.  385.  douskie,  i  Bibb  (Ky.)  148;  or  were  not 

t.  Aeoonnte  and  Aceonntlng.  (See  also  sworn,  Valle  v.  North  Missouri  R.  Co., 
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37  Mo.  445 ;  that  after  an  order  of  ref-  be  objected  for  the  first  time  on  appeal 

erence  to  arbitrators,  the  cause  was  before  the  Supreme  Court  that  a  recog- 

transf erred   to  and   tried   by  another  nizance  is  void,  Com.  v.  Field,  9  Allen 

court,  Danville,  etc.,  Turnpike  Road  (Mass.)  581. 

Co.  V,  Stewart,  a  Mete.  (Kj.)  119.  Certiorari. —  To  time  of  appliqation 

Asslgiimeiits. — ^To  validity  of  an  as-  for  writ.  People  v.  Campbell,  139  N. 

signment  of  a  debt  under  the  statute  of  Y.  68 ;  Morgan  v,  Ohio  River  R.  Co., 

frauds,   Throop  Grain  Cleaner  Co.  v,  39  W.  Va.  17;  that  a  sufficient  showing 

Smith,  no  N.  Y.  83;  to  the  validitj  of  for  an  adjournment  of  certiorari  pro- 

an   assignment  of  wages,   Boylen   v.  ceedings    was    not    made,    Hatch    v. 

Leonard,  2  Allen  (Mass.)  407;  to  the  Christmas,  68  Mich.  84. 

method  by  which  an  attorney  asserts  Corporate  Capacity.  —  Want   of  cor- 

his  right  to  a  part  of  a  judgment  as-  porate  capacity  to  make   a  contract, 

signed  to  him,  Ex  /.  Wells,  43  S.  Car.  St.  Louis,  etc.,  R.  Co.  v,  Philadelphia 

477.  F.  Assoc,  55  Ark.  163,  Independent 

Attaclimeiita. — Objections  cannot  be  Dist.  v.  Lu  Verne  Dist.  Tp.,  88  Iowa 

raised  for  the  first  time  on  appeal : — to  713. 

affidavits  for  attachments,  for  clerical  Custody  of  Property  in  Suit. — In  an 

omissions,  Merrielles  v.  Keokuk  State  action  to  obtain  possession  of  a  note. 

Bank,  5  Tex.  Civ.  App.  483 ;  for  indef-  to  the  direction  by  the  court  to  deliver 

initeness,  Moline  Plow  Co.  v,  Updyke,  the  note  to  the  clerk,  Brandt  v.  Allen, 

48  Kan.  410 ;  for  variance  from  com-  76  Iowa  50. 

plaint    as  to   amount,   Decatur,   etc.,  Damages. — ^To  measure  of  damages, 

Imp.   Co.  V.  Crass,  97  Ala.  524;    for  Rumsey  r.  New  York,  etc.,  R.  Co.,  63 

want  of  positiveness,  Landfair  f.  Low-  Hun  (N.  Y.)  200;  Siedenbach  -v,  Riley, 

man,  50  Ark.  446;  to  allowance  of  ad-  iii  N.  Y.  560;  to  method  of  proving 

ditional  affidavits,  West-Side  Bank  v,  damages  in  an  action  against  a  city  for 

Meehan  (Supreme  Ct.),  20  N.Y.  Supp.  damages  sustained   by   lot  owner  by 

766 ;  to  allowance  of  attachment.  Ken-  reason  of  the   excavation  of  a  street 

efick  V.  Caulfield,  88  Va.  122;    Queen  in   front  of  the  property,   Omaha    v. 

City  Mfg.  Co.  V.  Blalack  (Miss.  1896),  Schaller,  26  Neb.  522. 

18  So.  Rep.  800 ;  American  Express  Co.  Deeds,  Mbrtgaces,  etc. — To  the  execu- 

V,  Smith,  57  Iowa  242;  to  the  form  of  tion  of   a  deed.    Brown    v.    O'Brien 

the  writ.  Brown  v.  Minneapolis  Lum-  (Tex.  Civ.  App.  1895),  33  S.  W.  Rep. 

her  Co.,  25  Minn.  461 ;  that  no  copy  of  267;   or   mortgage,    Davenport    Plow 

the  order  of  attachment  was  delivered,  Co.  xu  Mewis,  10  Neb.  317;  Ingraham 

Buffington  v.  Mosby  (Ky.  1896),  34  S.  v.   Baldwin,  12   Barb.  (N.   Y.)  9;   or 

W.  Rep.  704 ;  that  no  bond  was  filed  by  lease,  Zink  v,  Bohn   (Buffalo    Super, 

plaintiff  beifore   issuance  of  the  writ,  Ct.),  3  N.  Y.  Supp.  4;  to  acknowledg- 

Fletcher  v,  Menken,  37  Ark.  206;  that  ment  (Harvey  v,  Dunn,  89  111.  585),  or 

the  writ  was  made  returnable  to  a  rule  probate    (MacKenzie    v.   Jackson,    82 

day   instead   of   to  a   term   of  court,  Ga.  80),  or  record  (Tenks  v.  Smith,  3 

Keyser  v.  Guggenheimer  (Va.  1895),  Den.  (N.  Y.)  592),  of  mortgage;  that 

21  S.  E.  Rep.  475;  to  dissolution  of  a  trust  deed  was  not  stamped,  Bassett 
attachment,  Macdonald  v.  Kieferdorf,  v.  Monte  Christo  Gold,  etc.,  Min.  Co., 

22  Civ.  Pro.  Rep.  (N.Y.  C.  PI.)  105;  15  Nev.  293;  that  a  chattel  mortgag:e 
Waddell  v,  Cunningham,  27  Fla.  477 ;  is  void  for  illegally  reserving  the  rif^ht 
to  refusal  to  vacate,  Willenger  v,  Bram-  to  the  mortgagor  to  retain  possession 
sche,  7  Ohio  Cir.  Ct.  Rep.  208 ;  for  and  sell  the  goods  as  part  of  his  stock 
failure  to  reinstate  attachment,  Givens  in  trade,  Brown  v.  Piatt,  8  Bosw.  (N. 
V.  Caudle,  34  La.  Ann.  1025.  Y.)  324;  that  a  parol  contract  for  the 

Bonds  and  Recognliancee. —  That  a  re-  sale  of  land  is  in  contravention  of  the 

cognizance  sued  on  did  not  appear  to  preemption  laws  of  the  United  States, 

have  been  filed  by  the  clerk.  People  v.  King  v.  Meyer,  35  Cal.  646. 

Robb,  98  Mich.  397 ;  that  an  injunction  Diacovery. —  To  refusal  of  discovery, 

bond  in  suit  had  never  been  ordered  to  Peterson  t'.  Gresham,  25  Ark.  380. 

be  delivered  to  the  plaintiff  for  prose-  Elections. — To  a  ruling  upon  ballots 

cution,   Yale  v.  Flanders,  4  Wis.  96;  in  an  election  contest.  Lay  v.  Parsons, 

that  an  indemnity  bond  given  in  a  suit  104  Cal.  661. 

on  a  lost  note  was  not  filed  at  the  time  Eminent  Domain. — To  defects  in  re- 
judgment  was  rendered,  Fairbanks  v.  port  of  viewers  appointed  to  condemn 
Campbell,53lll.  App.  316.    But  it  may  land  for  a  railroad,  Hannibal,  etc.,  R. 
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Co.  V.  Morton,  27  Mo.  317;  to  form  of  executors  for  compensation,  Ford  %\ 

exceptions  filed  to  condemnation,  New  Ford,  88  Wis.  12a;  Estill  v,  McClin- 

Albanj,  etc.,  R.  Co.  v.  Day,  117  Ind.  tic,    11  W.  Va.  399;    In  re  Ricker*s 

600;  to  location  of  public  road,  Davis  Estate,    14    Mont.    153;   omission  of 

r.  Boone  Countj,  38  Neb.  837 ;  to  pro-  item  in  administrator's  report,  Elder 

cedure  to    obtain  damages  for  land  v.   Whittemore,  51  111.  App.  663;  to 

taken  for  a  street,  Folmsbee   v.  Am-  confirmation    of    executor's    account; 

sterdam,  66  Hun(N.  Y.)  2i4;for  want  Dabney's    Appeal,    120  Pa.  St.   344; 

of  notice  of  petition  for  public  high-  omission  to  order  heirs  to  give  bond 

waj,  Mathews  V.  Droud,  114  Ind.  268.  on    partial    distribution,    Chapell    v. 

BucutioiiB. — ^To  method  of  proced-  Shuee,  117  Ind.  481;  to  order  remov- 
ure  to  obtain  leave  to  issue.  Matter  ing  administrator,  Thompson  T;.^art- 
of  Holmes,  59  Hun  (N.  Y.)  369;  to  line,  84  Ala.  65;  that  suit  was  not 
issuance  without  affidavits  over  twen-  brought  against  an  administrator  in 
tv  jears  after  judgment  rendered,  his  representative  capacity,  Laverty 
^ogg  V.  Gibbs,  8  Baxt.  (Tenn.)  464;  v.  Woodward,  16  Iowa  i;  to  rulings 
for  defects  in  writ,  in  not  containing  on  an  affidavit  of  administrator  to  dis- 
date  of  judgment,  Mooney  v.  Mori-  charge  himself  from  liability  for  inter- 
arty,  36  111.  App.  175;  or  in  not  fol-  est,  Roundtree  v.  Snodgrass,  36  Ala. 
lowing  judgment,  Sappington  v.  x8^;  Clack  v.  Clack,  20  Ala.  461;  to 
L^nZf  53  Mo.  App.  44;  for  irregular-  refusal  on  settlement  to  charge  ex- 
ity  in  indorsement.  Smith  v.  Carr,  ecutor,  Horn  v.  Grayson,  7  Port. 
Hard.  (Ky.)  313;  to  time  of  moving  (Ala.)  270;  that  executor  was  improp- 
to  stay  execution,  Boynton  t\  Ren-  erly  charged  with  assets  for  which  he 
wick,  46  111.  280;  to  order  denying  was  not  liable,  Clarke  i;.  West,  5  Ala. 
motion  for  perpetual  stay  of  execu-  117;  King  v.  Cabiness,  12  Ala.  598; 
tion,  Starr  v.  Patterson  (Supreme  Long  v.  Easly,  13  Ala.  239. 
Ct.),  39  N.  Y.  St.  Rep.  165.  If  there  Iqjimotion.  —  To  the  regularity  of 
are  several  grounds  for  a  motion  to  steps  taken  in  obtaining  a  temporary 
quash  an  execution  which  is  denied,  injunction.  Freeland  v.  Stillman,  49 
the  exception  need  not  be  several  as  Kan.  197.  See  also  Denegre  v.  Moran, 
to  each  of  them,  Harrison  v.  Hamner,  36  La.  Ann.  423.  So  a  motion  to  vacate 
99  Ala.  603.  an  injunction  cannot  be  made  for  the 

Bzseaton  and  Admlnlrtraton. — That  first  time  on  appeal;  and  on  appeal 
an  administrator  de  bonis  non  cum  from  an  order  enjoining  county  com- 
test.  an.  was  not  an  administrator,  missioners  from  building  a  bridge,  no 
List  X'.  Pumphrev,  3  W.  Va.  672;  to  other  claims  of  authority  for  building, 
authentication  of  administrator's  ap-  other  than  were  set  up  at  the  trial,  can 
pointment.  Northwestern  Mut.  L.  be  considered.  Shawnee  County  v, 
Ins.  Co.  V.  Lowry  (Ky.  1892),  20  S.  W.  State,  49  Kan.  486. 
Rep.  607;  to  issuance  of  letters  of  InsolYeiicy. — That  the  oath  of  an  in- 
administration  without  notice.  In  re  solvent,  required  to  be  taken  and  sub- 
Xesmith  (Supreme  Ct.),  i  N.  Y.  scribed  before  any  discharge  was 
Supp.  343 ;  for  want  of  approval  of  granted,  was  made  eleven  months  he- 
administrator's  bond,  Prentiss  v,  fore  the  discharge.  In  re  McEachran, 
Weatherly,  68  Hun  (N.  Y.)  114;  for  82  Cal.  219. 

want  of  publication  of  notice  by  ad-  Jndlelal  Salei . — To  a  decree  for  sale 

miDistratrix,  Bush  v.  Adams,  25  Fla.  of  land,  on  the  ground  that  the  liens 

809;  to  classification  of  claim  allowed  might  have   been   discharged   by  the 

against  an  estate,  Beers  v.  Myers,  28  rents  and    profits  within  a  specified 

111.  App.  648;  for  nonpresentation  of  period.  Rose    v.   Brown,   11    W.    Va. 

claim   to  administrator,  Coleman  v.  122;  for  irregularity  in  obtaining  an 

Woodworth,   28    Cal.    567;    Neis    v.  order  at  chambers  for  the  sale  of  goods 

Farquharson,  9  Wash.  508;  Stockton  of  a  bankrupt,    Burnham    v.  Dillon, 

Bank  v.  How]and,42  Cal.  129;  Primm  100  Mich.  359;  that  land  sold  by  order 

V.  Gray,  10  CaL  523;  Drake  v,  Foster,  of  court  had  not  been  properly  adver- 

52  Cal.  225 ;  Preston  v.  Knapp,  85  Cal.  tised  for  sale,  Karn  v,  Rorer  Iron  Co., 

559;  to  authentication  of  claim,  Ste-  86  Va.  754;  that  property  was  sold  in 

vens  t>.  Witter,  88  Iowa  636 ;  Chidsey  bulk,  or  that  more  than  was  necessary 

V,  Powell,  91   Mo.   622;   that  claims  to  pay  the  debt  was  sold,  Keating  v. 

were  not  recorded,  Gollain's  Succes-  Hannenkamp,   100  Mo.   161 ;   to  con- 

sion,  31  La.  Ann.  173 ;  to  claims  of  firmatlon  of  sale  on  the  ground  of  in- 
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adequacy  of  price,  Runge  v.  Browh,  BerlTOr  of  AaUoa. — To  the  abeence  of 

29  Neb.  116;  Smith  v.  Henkel,  81  Va.  a  formal  motion  of  revivor,  Judy  v.  St. 

524;  objections  to  a  confirmation  of  Louis  Ice  Mfg.,  etc.,  Co.,  60  Mo.  App. 

sale  must  specially  point  out  the  errors  1 14. 

complained  of,    Runge  v.  Brown,  29  Soadi   aad    Blghvayi. — That    peti- 

Neb..ii6;  to  form  of  remedy  to  en-  tionersforthe  vacation  of  a  highway  as 

force  payment  for  goods  sold  by  order  "freeholders    of  the   vicinity  "  were 

of  court,  Lackey  v,  Pearson,  loi  N.  not  qualified,  Swanson  St.,  1^  Pa.  St 

Car.  651 ;  that  no  exceptions  were  filed  323. 

to  report  of  sale,  Zable  v.   Masonic  8equMtratk«. — ^New  ground  for  dis- 

Sav.  Bank  (Ky.  1891),  16  S.  W.   Rep.  solution  of  a  writ  of  sequestration  can- 

588;  to   informality  of  procedure  in  not  be  made    on  appeal,   Carter   v. 

setting  aside  judicial  sale  on  motion,  Lewis,  15  La.  Ann.  574. 

Smith  t'.  Fort,  105  N.  Car.  446.  BtiezUlh. — ^To  the  regularity   of  ap- 

Mandamna. — To  form  of  writ.  Crown  pointment  of  a  substitute  for  sheriff. 
Coal,  etc.,  Co.  t;.  Thomas,  60  111.  App.  Turner  v.  Billagram,  a  Cal.  520;  to  a 
234 ;  to  sufficiency  of  return  of  writ,  sheriff's  return  to  a  rule  for  informal- 
State  7'.  Riggs,  92  Ind.  336;  for  delay  ity,  Dawson  v.  Dewan,  12  Rich.  L. 
in  instituting;  proceedings,  Ray  v,  (S.  Car.)  499. 
Wilson,  29  Fla.  342.  Taxatton. — To  a  reassessment  for  a 

Mamliallng  Aaseta. — Failure    of    the  local  improvement,  Tuttle  v.  Folk,  92 

court  to  marshal  assets,  Silberberg  v,  Iowa  433 ;  to  an  irregularity  in  a  street 

Trilling,  82  Tex.  523.  assessment,  McSherry  v.  Wood,   loa 

Premature  Action.— Or  that  an  action  Cal.  647 ;  to  a  confirmation  of  an  assess- 

is    prematurely   brought,  Johnson  v,  ment  for  drainage  benefits,  Drainage 

Meyer,  54  Ark.  442;  Pecquet  v.  Pec-  Com'rs   v.  Hudson,  109  III.  659;  for 

quet,   17  La.  Ann.  204;  Bumstead  v,  want  of  notice  prior  to  the  confirma- 

Dividend  Mut.  Ins.  Co.,  12  N.  Y.  81 ;  tion  of   the  classification  of   land   in 

Clason  V.  Kehoe,  87  Hun  (N.  Y.)368;  drainage    proceedings,    Chapman    v. 

Gallagher  v.  Bell,  82  Iowa  722.  Drainage  Com'rs,  28  111.  App.  17 ;  that 

Receiver. — Failure  to  appoint  a  mem-  objection  to  a  special  assessment  for 

ber  of  a  partnership  as  receiver  thereof  street  improvements  was  not  filed  with- 

where  there  was  no  request  or  prayer  in  the  statutory  time.  Thorn  v.  West 

to  have  him  appointed,   Bliley  v,  Tay-  Chicago  Park  Com'rs,  130  111.  594;  that 

lor,  86  Ga.  163.  taxes  should  have  been  assessed  as  a 

Rehearing. — ^That  an  application  for  lien  on  real  estate,  Douglass  v.  Han- 
rehearing  to  vacate  an  order  dissolv-  non,  45  Kan.  732 ;  to  constitutionality 
ing  an  injunction  was  made  by  a  of  law  under  which  a  tax  is  sought  to 
motion  and  not  by  petition.  Peck  z>.  be  imposed,  Thibodaux  v.  Constantin, 
Spencer,  26  Fla.  23.  48  La.  Ann.  338 ;  to  oath  of  corn- 
Remand  of  Cause. — ^An  objection  to  missioners  appointed  to  levy  a  special 
the  refusal  to  remand  a  cause  based  on  tax,  Li  nek  v,  Litchfield,  141  111. 
a  stipulation,  Carr  v,  Fife,  156  U.  S.  494.  469. 

Remlttitar. — For  want  of  a  formal  Warranto. —  To  a  clerical  error  in  a 

remittitur,  O'Shea  v,  Kirker,  8  Abb.  warrant,  People  v.  O'Brien,  68  Mich. 

Pr.  (N.  Y.  Super.  Ct.)  69.  468. 

Reiaevln. —  To  the  insufficiency  of  WUIa. —  That  the  record  fails  to  show 

description  of  property  in  a  writ  of  who    asks    to  have  a  will  probated^ 

replevin.  Hook  v.  Fenner,  18  Colo.  283.  Matter  of  Capper's  Will,  85    Iowa  8a. 
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EXECUTIONS  AGAINST  PROPERTY. 

By  B.  a.  Milburn. 

I  SEnsiTioir,  311. 

n.  PBELDaVABT  E88EKTIAL8  AHD  IICPSDIMSVT8  TO  THB  SlOHT 
TO  LNRJE,  312. 

1.  In  General^  312. 

2.  Rendition  and  Entry  of  Judgment,  313. 

a.  In  General,  313. 

b.  Entry  of  the  Judgment ,  315. 

c.  Loss  of  Record  of  Judgment,  318. 

3.  Motion  for  New  Trial,  319. 

4.  Agreement  for  Stay  of  Execution,  320. 

5.  Payment  and  Satisfaction  of  Judgment,  320. 

tf.  In  General,  320. 

b.  Tender,  322. 

c.  Writ  Issued  to  Enforce  Repayment  or  Contribution,  322. 

d.  VaHdify  of  Writ  Issued  after  Payment,  323. 

(i)  As  against  the  Sheriff',  323. 
(2)   Title  of  the  Purchaser,  323. 

6.  Death  of  the  Plaint^,  325. 

a.  In  General,  325. 

b.  Writ  Tested  before  the  Plaintiff's  Death,  326. 
r.  Death  of  One  of  Plurality  of  Plaintiffs,  327. 

d.  Statutory  Provisions,  327. 

e.  Validity  of  Writ  Irregularly  Issued  without  Revivor,  328. 

7.  Death  of  the  Defendant,  329. 

a.  In  General,  329. 

^.    »^*/  Tested  before  Defendant's  Death,  332. 

r.  Death  of  One  or  More  Defendants  Leaving  Survivors, 

'334. 
d.  Alias  Executions,  335. 

e.  Revivor  by  Scire  Facias,  336. 

f  Statutory  Provisions,  337. 

g.    Validity  of  Writ  Irregularly  Issued  without  Revivor,  340. 

lU  Tdob  0?  ImrAiroE,  343. 

I.  Before  the  End  of  the  Term,  343. 

a.  In  General,  343. 

b.  Statutory  Provisions,  344. 

3.    Validity  of  Writ  Prematurely  Issued,  344, 
3.  After  the  Lapse  of  a  Year  and  a  Day,  345. 

a.  In  General,  345. 

b.  Alias  and  Pluries  Writs,  348. 

(1)  In  General,  348. 

(2)  Statutory  Bar  to  Issuance  of  Writ,  350. 

r»  Stay  of  the  Writ  and  Interruptions  by  the  Debtor,  352. 
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d.  Statutory  Provisions,  353. 
£,  Scire  Facias  and  Analogous  Proceedings ,  357. 
(i)  In  General,  357. 

(2)  The  Court  in  Which  the  Judgment  should  be  Re- 

vived, 357. 

(3)  Pleading,  358. 

(4)  Parties,  358. 

(5)  What  Matters  Inguirable  into,  359. 

(6)  Limitations,  359. 

(7)  Effect  of  Irregularities  in  Proceedings  to  Revive, 

360. 

(8)  Judgment  of  Revivor,  360. 

(9)  Upon   What  Judgment  Execution  Issues  after  Re- 

vivor, 360. 
/.   Validity  of  Writ  Irregularly  Issued,  36a 
(i)  In  General,  360. 

(2)  Duty  of  Sheriff  to  Obey  the  Writ,  362. 

(3)  Title  of  Purchaser,  '^6'^, 

17.  Out  op  What  Coitbt  the  Writ  Ib  IssnABis,  364. 

1.  In  General,  364. 

2.  Courts  of  Concurrent  Jurisdiction,  ^6^, 

3.  Abolition  of  Court,  365. 

4.  Execution  on  Foreign  Judgment,  366. 

5.  Trial  or  Appellate  Court,  366. 

7.  EXECVTIOITB  LWUED   OlTT  OF  COITSTS  OF  SECOBD  OH  JUSHOES 

Jtjbomehts,  368. 
71  IHTO  What  Coithtt  thi  Writ  Ib  Lmuable,  371. 

1.  In  General,  371. 

2.  Statutory  Provisions,  yji, 

3.  Validity  of  Writ  Irregularly  Issued  to  Improper  County,  373. 

TIL  lunrAHCE  of  Two  ob  More  Writs  SncuLTAHioirsLY,  374. 

1.  In  General,  374. 

2.  Different  Forms  of  Writs,  375. 

3.  Writs  Issued  to  Different  Counties,  375. 

7in.  Procitrexeht  of  the  Writ,  376. 

1.  Notice  and  Demand,  376. 

2.  Leave  of  Court,  376. 

a.  Necessity  to  Obtain,  376. 

(i)  /«  General,  376. 

(2)  Statute  Requiring  Order  of  Court,  379, 

b.  Notice  of  Motion  for  Leave  to  Issue  Execution^  379. 

3.  Who  may  Procure  Emanation  of  the  Writ,  380. 

a.  In  General,  380. 

b.  Assignee  of  Judgment,  380. 

c.  Issuance  by  Clerk  Suo  Motu,  381. 

d.  Ratification  of  Unauthorized  Issuance,  381. 

4.  The  Prcecipe  to  the  Clerk,  382. 

5.  Duties  of  the  Clerk  or  Other  Officer,  382. 

a.  In  General,  382. 

b.  Remedies  against  the  Clerk  or  Other  Officer^  383, 
i)  Action  for  Damages,  383. 

(2)  Mandamus,  383. 
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a.  To  Whox  the  Wbit  shoitld  be  DntBcnn^  384. 

1.  In  General,  384. 

2.  Direction  to  Coroner,  385. 

3.  Sheriff' 0/ Another  County,  385. 

4.  Selection  of  Officer  by  the  Plaintiff,  385. 

5.  Execution  on  Judgment  in  Suit  Commenced  by  Attc^hment,  386 

6.  Amendment  cf  Direction,  386. 

7.  Validity  of  Writ  Improperly  DirecUd,  386. 

X.  FOSK  Airo  COVTEHTS  OF  THE  WBIT,  387. 

1.  In  General,  387. 

2.  Statutory  Requirements,  388. 

3.  Direction  in  Name  of  Sovereign  or  State,  389, 

4.  7>i^  Command  to  Make,  etc,  390. 

5.  Recitals  Touching  Property  to  be  Taken,  390. 

a.  General  Executions,  390. 

(1)  /«  General,  390. 

(2)  W^«  General  Execution  Is  Proper,  391. 

(3)  Direction    to    Take    Goods,    Chattels,   Lands  and 

Tenements,  392. 
h*  special  Executions,  393. 

(1)  In  General,  393. 

(2)  Writs  Intended  to  Reach  Franchises  of  Corpora^ 

tions,  395. 

(3)  Executions  against  Married  Women,  395. 
c.  Homesteads  and  Exemptions,  396. 

6.  The  Return  Day,  396. 

a.  At  What  Time  the  Writ  should  Be  Returnable,  396. 

b.  Designation  of  the  Return  Day,  397. 

(i)  In  General,  397. 

(2)  Effect  of  Errors  as  to  the  Return  Day,  397. 

{3)  Amendment  of  Writ  Returnable  at  Improper  Time, 

399- 

7.  The  Teste,  399. 

8.  The  Date,  400. 

a.  The  Common-law  Rule,  400. 

b.  Statutes,  400. 

c.  Executions  Issued  by  fustices,  401. 

d.  Validity  of  Writs  Improperly  Dated,  401. 

9.  The  Signature,  401. 

a.  Of  the  Clerk  or  Other  Officer,  401. 

b.  Of  the  Plaintiff  or  His  Attorney,  402. 
I  a   The  Seal,  402. 

a.  Necessity  of  Seal,  402. 

b.  Validity  of  Writ  Having  No  Seal,  403. 

11.  Description  of  the  fudgment,  405. 

12.  Conformity  to  the  fudgment,  408. 

a.  The  Necessity  of  Following  the  fudgment,  408. 

b.  The  Degree  of  Strictness  Required,  409. 

€•   Consolidation  and  Splitting  up  of  fudgments,  411. 

(i)  Separate  fudgments  against  Several  Defendants, 
411. 

(2)  Separate  fudgments  against  Same  Defendant t  41 1. 

(3)  Several  Executions  on  One  fudgment,  412. 

13.  The  Plaintiff,  and  Recitals  Concerning,  412. 
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m.  M  Gmeral,  412. 

i.  Buratity  of  Plaintiffs^  414. 

(1)  In  General,  414. 

(2)  Death  of  One  or  More  PlaitUiffs^  414. 
€.  Partnership  as  Plaintiff,  414. 

dm  Executions  Issued  by  Executors  and  Administrators^  415. 
^i)  On  Judgment  Recovered  by  Decedent,  41 5. 

(2)  On  Judgment  Recovered  after  Death  of  Decedent, 

415- 
#•   Writ  Issued  after  Assignment  of  Judgment,  416. 

!i)  Necessity  to  Use  Assignor's  Name,  416. 
2)  Effect  of  Death  of  Assignor,  417. 

(3)  Statutes  Authorizing  Use  of  Assignee's  Name,  417. 
f.  Execution  on  Judgment  Recovered  in  Suit  by  Nominal 

Plaintiff,  417. 

14.  The  Defendant,  and  RecitcUs  Concerning^  418. 

a.  In  General,  418. 

hm  Plurality  of  Defendants,  420. 

(1)  In  General,  420. 

(2)  Death  of  One  or  More  Defendants,  422. 

(3)  Validity  of  Execution  Omitting  One  or  More  /V> 

fendants,  423. 
€*  Execution  on  Judgment  against  Partnership,  423. 
dm  Executions  against  Executors  and  Administrators,  424. 

(i)  De  Bonis  Propriis  or  De  Bonis  Testatoris,  424. 

(2)  Form  of  the  Writ,  425. 
e.  Execution  against  Principal  and  Surety,  426. 

15.  The  Amount,  426. 

a.  In  General,  426. 

b.  Writ  Issued  on  Judgment  Payable  in  Instalments,  427. 
€•  Writ  Issued  after  Partial  Payment  of  Judgment,  428. 
dm  Command  to  Make  Specie,  428. 

€.   Variance  between  Writ  and  Judgment — Validity  of  Writ, 
429. 

(l)  ^  General,  429. 
hS  As  Affects  the  Sheriff,  429. 
13)   Title  of  the  Purchaser,  43a 

(4)  Amendment,  430. 

f.  Interest,  431. 

g.  Costs,  432. 

16.  Waiver  of  Informalities,  433. 

XL  iBBUAirCE  OF  THE  WBIT — DBUYBET  TO  SHBBOT,  433. 

1.  In  General,  433. 

2.  What  Constitutes  Issuance  of  the  Writ,  433. 

3.  Indorsement  of  Receipt  by  Sheriff,  434. 

ZU  AMEHDMEirr  07  EXEGITTIOHfl^  435. 

1.  Scope  of  Inquiry,  435. 
3.  Power  to  Amend,  435. 

3.  In  What  Respects  the  Writ  may  be  Amended,  456). 

tf.   Clerical  Errors,  436. 

b.    Variance  between  Writ  and  Judgment,  436. 

r.  Rights  of  Third  Persons,  437. 

4.  Within  What  Time  Amendment  may  be  Made,  437. 
5»  proceedings  to  Procure  Amendment,  437. 
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Xm.  ALXlftlTlOV  OA  SPOUATlOir  Ot  TBS  WBXt,  437. 

ZI7.  Alias  An>  Plutbiis  XzaomoMfl^  438« 

1.  In  Gemral,  438. 

2.  Return  of  Prevum$  ExeeuHon,  440. 

«.  Necessity  to  First  Return  Previous  tVrit,  440. 
^.  Issuance  of  Alias  before  Return  Day  of  Original^  441. 
c.   Validity  of  AUas  Issued  before  Return  of  Previous  Writ, 
441. 
%  After  Puyment  and  Satisfaction  of  Judgment,  442. 

a.  In  General,  442. 

b.  Return  df  Previous  Execution  Satitjied,  442. 

c.  Return  of  Previous  Writ  Unsatisfied  in  Part,  442. 

d.  Payment  to  the  Sheriff  after  the  Return  Day,  442. 

e.  Payment  by  One  of  Several  Defendants,  443. 
/.  Payment  of  Judgment  by  Sheriff,  443. 

44  Levy  under  Prevwus  Writ  undisposed  of,  444. 

a.  In  General,  444. 

b.  Levy  on  Chattels,  445. 

c.  Levy  on  Land,  446. 

d*  Qualifications  of  the  Rule  as  to  the  Effect  of  a  I^ior  Levy^ 

447. 

(i)   The  Satisfaction  Is  Prima  Pacie  Only,  447. 

(2)  Levy  upon  Property  of  Stranger,  44$. 

(3)  Retention  and  Conversion  of  Properly  by  Debtor^ 

449- 

(4)  Abandonment  of  Levy,s^ic, 

(5)  Miscellaneous  Instances,  4JI» 

e.    Validity  of  Alias  Issued  Notwithstanding  Prior  Levy,  452. 

5.  Proceedings  to  Obtain  Alias  and  Pluries  Writs,  452. 

6.  Form  and  Contents  of  Alias  and  Pluries  Writs,  453. 

a.  In  General,  453. 

b.  The  Date,  454. 

r.  Recitals  Concerning  the  Previous  Execution^  454. 

d.  The  Mandate,  4^$, 

XT.  BSISWAL  07  THE  WHTfp  4$$« 

Xn  SuBsnnmoK  w  Ck>Ft  FOlt  Lost  OueiirAi»  4561 

ZTE  UUBf  AOADrST  THE  W&tt,  457. 

1.  Writ  of  Error,  4S7. 

2.  IVohibition,  4C7« 

3.  Certiorari,  458. 

4.  i4f/^//^  Querela,  4S8. 

$.  Jf<7/rV7if  /^  0r^A  the  Writ,  459. 
«.  Jurisdiction,  4J9. 

(1)  /m  General,  459. 

(2)  7^   K^tf /  (TiH^r/  /^^  Motion  should  be  Addressed, 
461. 

y  Grounds  fbr  Quashal,  462. 
'i)  In  General,  462. 

Payment  of  the  Judgment,  463. 
Premature  Issuance  qf  the  Writ,  464. 
Writ  Issued  on  Dormant  Judgment,  465. 
(5)  Issuance  of  the   Writ  after  Death  of  Parties  with' 
out  Revivor,  465. 
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Writ  Unauthorised  by  Judgment,  466. 

Irregular  Direction  as  to  Return  of  Writ,  467. 

Acts  of  the  Sheriff  or  Constable,  468. 
[9)  Attack  upon  the  Judgment,  468. 
€•  Discretion  of  the  Court,  469. 
d*  At  What  Time  the  Motion  must  be  Made,  47a 

e.  Notice  of  the  Motion,  ^y  I. 

f.  Parties  to  the  Motion;  472. 

g.  The  Moving  Papers,  473. 

h.  Successive  Motions  to  Quash — Res  Judicata^  475. 
6.  Injunction,   475. 

a.  Appropriateness  of  the  Remedy,  475. 

b.  Payment  as  a  Ground  for  Injunction,  477. 

c.  Void  Writ,  478. 

d.  Attack  upon  the  Judgment,  479. 

e.  Relief  to  Strangers,  480. 

f.  Jurisdiction  of  State  and  IMited  States  Courts,  483. 

g.  Pleading,  483. 
h.  Parties,  483. 

ZVnL  Who  Has  Ck)KTBOL  oyeb  tei  Wbit,  484. 

1.  The  Haintiff's  Right  to  Control  the  Writ,  484. 

2.  The  Rights  of  Strangers,  485. 

3.  The  Rights  of  Assignees,  485. 

4.  Control  of  Writ  by  Officers  Entitled  to  Fees,  485. 

XTX.  Leyt  of  thx  Wbit,  485. 

1.  Definition,  485. 

2.  Necessity  to  Levy  the  Writ,  486. 

a.  In  General,  486. 

b.  On  ChatUls,  486. 

c.  On  Land,  488. 

3.  By  What  Officer,  489. 

4.  Time  of  Making,  49 1  • 

a.  In  General,  491. 

b.  Before  the  Return  Day,  492. 
r.   On  the  Return  Day,  492. 

d.  After  the  Return  Day,  493. 

(i)   The  General  Doctrine,  493. 

(2)  Payment  to  Sher^  after  Return  Day,  494. 

(3)  Effect  of  Statute  Creating  Lien,  494. 

(4)  Additional  Levies,  494. 

(5)  After  Dissolution  of  Injunction,  494. 

(6)  Right  of  Officer  to  Take  Possession  of  Property  Pre- 

viously  Levied,  495. 

(7)  Presumption  as  to  Time  of  Levy,  495. 

(8)  Levy  after  Return  Day  Is  Void,  495. 

e.  After  the  Return  of  the  Writ,  496. 
$.  Abatement  of  the  Writ,  496. 

a.  Payment  and  Satisfaction  of  the  Judgment,  496. 

b.  Death  of  the  Plaintiff^,  499. 

c.  Death  of  the  Defendant,  500. 

6.    What  Quantity  of  Property  should  be  Ttiken,  501^ 

a.  Sufficient  to  Satisfy  the  Debt,  501. 

b.  Excessive  Lemes,  502. 

^.  Discretion  of  Officer,  503. 
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7.  General  PrincipUs  Concerning  Method  of  Making  Levy ^  504. 

a.  Rules  for  the  Guidance  of  the  Officer ^  504. 

b.  Intention  to  Ler^,  504. 

c.  Directions  by  the  Plaintiffs  504. 

d.  Writ  Issued  Out  of  United  States  CourU^Following  StaU 

Practicey  504. 

e.  Statutory  Requirements^  504. 

f  Service  of  the  Writ — Notice  and  Demand  of  Payment 
505. 
(i)  Definitions^  505. 

(2)  Necessary  to  Give  Debtor  Information ^  505. 

(3)  How  Notice  should  be  Grven^  506. 

(4)  Validity  of  Levy  when  Required  Notice  is  Not  Given, 

507. 
g.  Selection  of  Property »  507. 

(i)  By  the  Debtor,  Creditor,  or  Officer,  507. 
(2)  Encumbered  and  Aliened  Property — Marshaling  As* 
sets,  510. 

S.  Le7/y  on  Land,  511. 

a.  Entry  upon  Itemises  and  Ouster  of  Debtor,  511. 

b.  Exhaustion  of  Personalty  before  Levying  on  Land,  514, 

(i)  Necessary  to  Take  Chattels  First,  514. 

(2)  Plurality  of  Debtors,  515. 

(3)  Waiver  by  Debtor  of  Right  to  Have  Personal  Prop* 

erty  Taken,  516. 

(4)  Return  of  Nulla  Bona,  516. 

(5)  Presumption  that  Officer  Did  His  Duty,  517. 

(6)  Title  of  Purchaser  when  Chattels  are  Not  First 

Taken,  517. 
9.  Levy  on  Chattels  Generally,  517. 

a.  Entry  upon  Debtor's  Premises,  517. 
(i)  In  General,  517. 
\i\  Breaking  and  Forcing  Doors,  518. 
b»  Sufficiency  of  Pen-and-ink  Levy,  519. 

(1)  The  General  Rule  as  to  Sufficiency  of  Paper  Levy, 

519. 
{2)   Waiver  by  Debtor  of  Other  Necessary  Acts,  519. 

c.  Manucaption  and  Removal  of  Goods,  520. 
'1)  Necessity  to  Take  and  Remove  Goods,  520. 

[2)  Manucaption  Dispensed  With  by  Debtor,  526. 

[3)  Eventual  Manucaption,  527. 

(4)  Right  of  Officer  to  Remove  Goods  if  He  Sees  Fit^ 
$28. 

dn  open  arid  Notorious  Acts,  530. 

ii)  Publicity  Is  Necessary,  530. 
2)   Witnesses,  530. 
e.  Necessity  to  Obtain  View  of  Goods,  530. 
f  Exercise  of  Dominion  and  Control,  531. 
g»  Acts  Otherwise  Amounting  to  a  Trespass,  532. 
h.  Seizure  of  Part  in  Name  of  Whole,  533. 
I.  Goods  Confused  with  Property  Belonging  to  Strangers^ 

533- 
j.  Ponderous  and  Bulky  Articles,  534. 

k,  Grfnving  Crops,  535. 

L  Appointment  of  Keeper  or  Custodian  of  Property,  536. 
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U^  Lruyon  QhatUUin  Which  Othm  tlum  th^f  Ofhtar Hwt hkr^ 

a.  In  General,  536, 

b.  Chattels  Held  in  Cotenancy  tfr  Joint  Tetutncy,  536. 
C*  Chattels  Belonging  to  Partnerships  537. 

(i)  Right  of  Officer  to  Take  Possession,  537. 

(2)  Seizure  of  Specific  Articles,  543. 

(3)  The  N<^ture  of  the  Interest  Seised,  544. 

d.  Mortgaged  Chattels,  545. 

e.  Levy  upon  Subject  of  Bailment,  J  ^8. 

1 1.  Ijtvy  on  Choses  in  Action,  $48. 

a.  Ordinary  Debts,  549. 

b.  Corporate  Stock,  549. 

12.  Levy  on  Leasehold  Interest  in  Land,  550. 

13.  Levy  upon  Land  Held  in  Cotenancy  or  Joint  Tenancy,  551. 
14*  Execution  against  Plurality  of  Defendants — Contribution,  Yi^ 

a.  Opicer  may  Disregard  Debtors'  Rights  Inter  Sese,  552. 

b.  Execution  against  Husband  and  Wife,  552. 

c.  Execution  against  Principal  and  Surety,  553, 
15.  Successive  Writs  in  Hands  of^Same  Officer,  553. 

a.  Order  in  Which  Writs  should  Be  Levied,  553. 

b.  Method  of  Making  Levy  after  Ltcvy  has  been  Prevumsijf 

Made,  554. 
l^n   T^o  or  More  Writs  in  Hands  of  D^e^ent  Officers,  $55. 
17.  Indorsement  of  the  Levy ,  J57. 

a.  Necessity  to  Indorse  Levy,  557. 

(i)  Levy  on  Lands,  J57. 

I2)  Inventory  of  Chattels,  55S. 

b.  General  Propositions  as  to  Method  of  Making  Indorsement, 

559- 
r.  Indorsement  as  to  Levy  on  Land,  0i. 


ii)  Necessity  to  Describe  Premises,  561. 
(4)  M^tes  and  Bounds,  5^5. 


^   The  Requisite  Certainty,  5$!. 


i3)  Quantity  of  Land  Taken,  }6j. 

4)  M^tes  and  Bounds,  5^5. 

(5)  Legal  Subdivisions,  565. 

(6S  Reference  to  Records,  j66. 

m  Description  Applicable  to  Mor^  than  One  Tract,  566. 

(8)  Statement  as  to  Ownership  and  QyoHtity  of  Inttr- 
est,  567. 

ZX.  Additioka];.  X^yim  5  70. 

1.  In  General,  570. 

2.  /V7V?r  Levy  on  Chattels,  570. 

3.  Prior  Levy  on  Land,  %1%. 

4.  First  Levy  Unproductive,  572. 

5.  Abandonment  or  Release  of  First  Levy,  573, 

XXI  Lett  afteb  Taeivo  tt^BiMt*!  Bwr,  S74« 
XXTT.  4BANpoirHEirT  o|t  RELiKQinsHXEvy  QF  I4mr,  574* 

1.  Retention  of  Possession  by  the  Defendant,  574. 

2.  Issuance  and  Levy  of  Alias  Writs,  577. 

3.  Voluntary  Relinquishment  of  Levy,  578. 

fl.  jfi?)'  M^  Creditor,  573. 

^.  ^j'  />4if  Officer,  578. 

^.  Sale  after  Abandonment  of  the  Levy,  579. 
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xynr  VoTXpn  to  quash  ahb  set  aside  Leyiesi  579. 

1.  parisdtctipn  to  Quask,  579. 

2.  grounds  for  Quashal,  570. 

tf. '  trregularitUs  in'  the  Execution,  579. 
^:  Defects  in  the  Levy,  580. 

(1)  In  General,  580. 

(2)  l£vy  on  froperiy  of  Sp^anger,  580. 
^r.    7>^  Motion,  581. 

XXIV.  STATirS  OF  PBOnSKTY  SEIZEP,  MTI)  F^pX^nfflf  P7  pTF^PEB'S 

PosiEsinQt,  581. 

I.  special  Property  Acquired  by  the  Officer,  581. 
Z.  General  Property  in  the  Goods  after  Seizure,  583, 

3.  Officer's  Discretion  in  Controlling  Property  Seized,  583. 


C^OSS-itpfERENCES. 

As  to  the  Right  to  Issue  an  Execution,  and  the  Property  that  is  Leviable  under 
an  Execution,  see  the  articles  EXECUTIONS ;  HOMEStEAD  EX- 
EMPTIONS; JUDGMENTS;  American  AND  English  Enct^ 
clopjEDIA  of  La  W^  and  other  articles  in  that  work  in  which  kindred 
to|»cs  are  treated. 

In  addition  to  the  articles  particularly  referred  to  throughout  0is  article,  see 
the  following  articles  in  this  work,  in  which  questions  of  Practice 
and  Pleading  are  treaUd :  ATTACHMENTS,  vol.  3,  p.  i;  CREDIT 
ORS'  BILLS,  vol.  S,  p.  3,88;  pLEGIT,  vol.  7,  p.  409;  EJtTENt; 
FOR  WCOMING  AND  DELIVER  YB/ONp?:  GARNJ^HMENT : 
HOMESTEADS  AND  EXEMPTJdNS;  INDEMNITY;  fUDI- 
CIAL  SALES; JUDGMENTS; REPLEVIN;  RE tl/RNS;  RIGHT 
OF  PROPERTY,  TRIAL  OF;  SHERIFFS;  SHERIFFS  SALF^; 
SUPERSEDEAS  AND  STA  Y  OF  PROCEEDINGS;  SUPPLE- 
MENTARY PROCEEDINGS;  VENDITIONI  EXPONAS. 

J,  Bef^^iOH. — A  writ  of  execution  is  the  process  by  which  a 
court  carries  out  its  judgment.*  In  this  article  the  term  .^'  execu- 
tion "  is  used  to  mean  a  process  for  the  enforcement  of  the  pay- 
ment of  a  judgment  for  money,  recovered  in  a  civil  action/ pot 
of  the  property  of  the  judgment  debtor. 

1.  Reid  V.  North- Western  R.  Co.,  C.  J.,  in  Steele  v,  Thompson,  62  Ala. 

32  Pa.  St.  357,  per  Church,  J. ;  Beard  v.  323. 

Wilson,  53  Ark.  290, /«r  Hughes,  }.;  *<Awrit5f  execution  is  the  enxbo<;|ied 
£x  p.VoMz,  37  Ind.337;  Soutl^mCal-  power  of  the  court,  in  the  shape  of  a 
iforbia  Lumbei*  Co.  v.  Ocean  Beach  command  to  a  nvnisterial  o^ioer,  re- 
Hotel  Co.,  94  CaF.  217;  Gruneri/i  Wes-  specting  the  rights  of  thie  parties  to 
tin,  66  Tex/  209,  per  Stayton,  J. ;  Bor-  the  judgment;  and  imposing  upon  the 
den  v.  Tillman,  39  Tex.  262. '  Officer    certain    duties  and  liabilities 

"An  execution  is  the  end  and  fruit  prescribed  bj  law.    The  writ  must  as- 

of  the  law,"  Co.  Litt.  289.     "An  ex-  «ume  a  shape  with  reference  to  those 

ecutfon  is  the  execution  of  the*  law  rights,  duties,  and  liabilities,  thus  pre- 

according  to  the  Judgment,"  3    Cb.  scribdd^**    Per  Roberts,  J.,  in  Xx>ck- 

Inst.  212.  ridge  v.  Baldwin;  20  Tex.  303. 

**An  execution  in  civil  actions  is  the  Distinguished  tram  Sequestrattoii  and 

process  by  which  the  debt  or  damages  Attachment. — "The'  term  execution  ap- 

or  other  thing  recorded  and  the  costs  plies  to  all  process  issued  to  carrj  >n- 

adjudged  It  obtained.'' '  /*«r  Brickelii  to  effect  the  final  judgment  of  a  court. 
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The  Mattan  TrMttd  in  This  Artide  include  the  circumstances 
under,  and  time  at,  which  an  execution  is  issuable,  and  the 
removal  of  the  impediments  to  its  issuance ;  the  court  out  of 
which  the  writ  should  be  issued  ;  the  form  and  contents  of  the 
writ ;  and  the  procurement,  amendment,  and  quashal  of  the  writ 
and  the  levy  of  the  writ ;  but  no  consideration  is  given  to  ques- 
tions relating  to  the  property  that  may  be  taken  on  executions, 
homesteads  and  exemptions,  the  trial  of  the  right  of  property  in 
chattels  that  have  been  taken  under  execution,  or  sales  under 
executions. 

n.  PSELIimrAST  E88EHTIAL8  AITO  IMPEDIMENTS  TO  THE  EIGHT  TO 

ISBUB — 1.  In  General — Statntorj  PrerequliitM. — Where  there  are 
terms  prescribed  by  statute  upon  which  an  execution  may  be 
issued,  such  terms  cannot  be  dispensed  with,  and  substantial 
compliance  therewith  is  a  condition  precedent  to  the  issuance  of 
the  writ.^ 

Tilt  Pendmi^  of  a  Creditor's  Bill  does  not  affect  the  right  to  issue  an 
execution  on  the  judgment  which  is  the  basis  of  the  bill  and  to 
levy  upon  and  sell  property  which  is  sought  to  be  reached  by  the 
creditor's  bill.* 

Anj  writ  which  authorizes  the  officer  or  should  issue,  and  when  they  have 

to  carry  into  effect  such  judgment  is  done  so,  no  one  can  dispense  with  those 

an  execution.    *  »  ♦  The  terms    *8e-  terms."     Johnson  v,  Harvey,  4  Mass. 

questration'    and    'attachment'    com-  483;  Mausei  v .New  York,  etc.,  R. Co., 

prise    all  the  process,    by  virtue  of  171  Pa.  St.  606. 

which  personal  property  may  be  seized  Writs  Issued  on  DeorsM  in  Chaaoery* 

before  judgment;  and  'execution'  all  — ^An  execution  is  issuable  on  a  decree 

process  by  which  it  may  be  seized  after  in  chancery  only  by  force  of  statute, 

final  judgment.''    -P^r  Wheeler,  C.  J.,  Shackelford    v,  Apperson,    6    Gratt. 

in  Pierson  v,  Hammond,  22  Tex.  585.  (Va.)  451. 

Dlsttngnlshed  from  Order  of  Bale. —  See  also  Windrum  7;.  Parker,  3  Leigh 

"The  word 'execution' has  always  been  (Va.)  361,   wherein  Green,  J.,  says: 

understood  as  meaning  a  writ  to  give  "  The  courts  of  chancery  are  bound, 

possession    of    a  thing   recovered  by  in  deciding  upon  all  questions  in  re 

judgment  or  decree.     It  is  clearly  dis-  spect  to  them,  to  abide  by  the  common 

tinguishable  from  a  mere    order    of  law  and  statutes  respecting  executions 

sale."    Per  Strong,  J.,  in  Girard  L.  at  law."   See  further  Snavely  v.  Hark- 

Ins.,  etc.,  Co.  v.  Farmers',  etc.,  Nat.  rader,  30  Gratt.  (Va.)  487. 

Bank,  57  Pa.  St.  388.  Writ  Issued  on  AltomatiTe  Jndgm«ii 

Although  the  terms  "execution"  and  In  Detfnne. — Where  an  alternative  judg- 

"order  of  sale"  are  sometimes  used  ment  is  given  in  an  action  of  detinue, 

interchangeably,  an   order  of  sale  is  it  is  necessary  to  issue  a  distringas  in 

distinguishable  from  an  execution  in  the  first  instance  before  issuing  an  ex- 

that  the  former  commands  the  sale  of  ecution  to  make  the  amount  for  which 

specific  property,  which  sale  must  be  judgment  is  awarded.  Waite  z^.  Dolby, 

made  in  strict  conformity  to  the  terms  8  Humph.  (Tenn.)  406,  in  which  case 

of  the  judgment  or  decree  and  must  an  execution  having  been  improperly 

usually    be  confirmed   by  the  court,  issued  before  the  issuance  of    a  dis- 

Burkett  v,  Clark,  46  Neb.   466.    See  tringas,  it  was  held  that  the  plaintiff  in 

also  Strobridge  v.  Strobridge,  2t  Hun  the   execution   who  became  the  pur- 

(N.  Y.)  288.  chaser  of  the  land  levied  on  acquired 

1.  Coonce   v,  Munday,  3  Mo.  373,  no  title, 

wherein  it  is  said  that  "  the  law  mak-  2.  Kumler  xk    Ferguson,  22  Minn, 

ers  had  an  undoubted  right  to  prescribe  117;   Krickson  t;.  Quinn,  15  Abb.  Pr. 

the  terms  on  which  the  executionmight  N.  S.  (N.  Y.  Ct.  App.)  166. 
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L  Sendition  and  Entry  of  Judgment — a.  In  General. — ^There 
must  be  a  judgment,  order  or  decree  to  support  the  execution ; 

otherwise  the  execution  will  be  null  and  void  and  will  confer  no 
authority  upon  the  officer  to  whom  it  is  directed.* 

A  XodgBMiit  Banderad  SalMoqiieBtly  to  the  issuance  of  the  execution 
will  not  have  a  retrospective  effect  so  as  to  give  force  to  the 
execution.* 

Jidgnant  Feed  Hot  in  T«niui  Award  Szeeutloii. — Ordinarily,  the  issuance 

1.  Davidson  v.  Seeg^r,  15  Fla.  671 ;  a  final  end  of  the  case  even  against 
Balm  V.  Nunn,  63  Iowa  641 ;  Armel  v,  him,  and  an  execution  cannot  be  regu- 
Lendrum,  47  Iowa  535;  Campbell  v.  larly  issued  against  him  until  the 
Williams,  39  Iowa  646 ;  Darrow  v.  Soul-  whole  case  has  been  disposed  of.  Jones 
lin,  19  Kan.  57;  Jackson  v.  Hasbrouck,  v.  Spear,  21  Vt.  426;  Hapgood  v.  God- 
12  Johns.  (N.Y.)  214,  wherein  it  is  said  '  dard,  26  Vt.  401. 
that  "the  execution  without  the  jude-  ForedoBnre  of  Mortgage— Decree  for  De- 
ment showed  no  right  to  intermeddle  flclency. —  In  decreeing  the  foreclosure 
with  the  property;"  Townshend  xk  of  a  mortgage  given  to  secure  several 
Wesson,  4  Duer  (>f. Y.)342,wherein  the  notes,  only  one  of  which  is  due  at  the 
conrt,  speaking  of  the  last  mentioned  time  of  the  rendition  of  the  decree, 
case,  sajs  that  "  about  fortj  years  have  the  decree  should  not  direct  execution 
elapsed  since  this  decision  was  made,  to  issue  for  any  deficiency  in  the 
and  we  do  not  believe  that  during  this  amount  due  upon  the  notes  which  have 
long  period  its  propriety  has  ever  been  not  matured,  but  the  plaintiff  in  case 
called  in  question ;"  Criswell  v.  Rags-  of  any  deficiency  must  first  place  that 
dale,  18  Tex.  443 ;  Allison  v.  Brook-  deficiency  in  judgment  before  he  can 
shire,  38  Tex.  199;  Walker  v,  Emer-  have  any  execution.  Darrow  v.  Scul- 
son,  20  Tex.  710;  Bailey  v.  Knight,  8  lin,  19  Kan.  57. 
Tex.  61.  The  right  to  issue  an  execution  for 

▼enliei  Does  Hot  Authorize  Execution,  the  deficiency  arising  upon  the  sale  of 
—Before  a  judgment  has  been  entered  the  mortgaged  premises  does  not  ae- 
on a  verdict,  an  execution  cannot  be  crue  until  the  judgment  for  the  defi- 
issued.  Truett  v.  Legg,  32  Md.  147;  ciencyhas  been  duly  docketed,  and  the 
Lowther  v,  Davis,  33  W.  Va.  132.  time  within  which  an  execution  may 

AFlndixig  by  a  justice  of  the  peace  in  be  issued  without  leave  of  court  is  to  be 
favor  of  the  plaintiff,  upon  which  no  computed  from  the  date  of  such  dock- 
judgment  has  been  rendered,  is  insuffi-  eting.     Cupfer  v.  Frank,  65  How.  Pr. 
cient  as  the   basis  of  an    execution.  (N.  Y.  Supreme  Ct.)  396. 
Sare  v.  Butcher,  141  Ind.  146.  Writ  of  Inquiry. — In  Delaware^  where 

See  also  Dai  ley  v.  State,  56  Miss,  an  interlocutory  judgment  in  an  action 

475,  holding  that  a  written  consent  by  of    debt  qui  iam   is  entered  for   the 

the  defendant  to  the  rendition  of  a  want  of  a  plea,  it  is  necessary,  before 

judgment  against  him,  and  the  entry  the  issuance  of  an  execution,  to  resort 

of  such  writing  without  the  formal  ren-  to  a  writ  of  inquiry  to  ascertain  the 

dition  of  the  judgment,  do  not  author-  amount  of  the  debt  by  the  verdict  of 

ize  the  issuance  of  an  execution.  the  jury,  except  when  the  action  is 

Order  Directing  Payment  of  Money  In-  founded  upon  a  written    instrument, 

lo  Court. — An  order  directing  the  pay-  under  seal,  or  upon  a  promise  or  con- 

ment  of  money  into  court,  but  which  tract  for  the  payment  of  a  sum  certain, 

does  not  require  the  amount  to  be  paid  Daniel  v.  Cooper,  2  Houst.  (Del.)  506. 

directly  to  a  party,  is  not  sufficient  as  Judgment  Eecovered  after  Defendant's 

the   basis  of  an  execution.      United  Death. — No  execution  can  issue  upon  a 

Lines  Tel.  Co.  v.  Stevens,  67  Md.  156,  judgment  recovered  after  the  death  ol 

foUtywing'  In  re  Leeds  Banking  Co.,  a  defendant,  and  the  purchaser  relying 

L.  R.  1  Ch.  150.     See  also  Owings  v,  upon  such  execution  acquires  no  title. 

Worthington,  4  Md.  260.  Swink  v,  Snodgrass,   17  Ala.  653,  52 

Wliere  aflutt  is  Commenced  by  Trustee  Am.  Dec.  n^^  following  Snodgrass  tr. 

fteccai,  an  adjudication  of  the  liability  Cabiness,  15  Ala.  160. 

of  the  principal  debtor  does  not  make  Is.  Campbell  v. Williams,  39  Iowa  646. 
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of  an  execution  is  ^.  {nere  n^iqist^qa)  act  cpnispquef)^  ||pqn  the 
renditipq  of  the  judgment,  ap^  ^o  express  dirpctfpf}  in  t^p  jufjg- 
llfipnt  to  issue  ao  p>^pcutjo|i  is  necess^fy.? 

The  Pondeney  of  ffi  ^t}9fi  09  t^  J|i4gQi(nLt  dpes  pQt  debar  t^e  plaintiff 
froin  bis  right  to  jssue  ap  execi^tioq  updef  leaye  of  fpe  court 
pending  sjijch  aptfon.* 

yaoaUon  or  Annulment  of  Judgment. — An  execution  cannot  legally 
issue  tp  enforce  4  judgmei^t  pr  fipcfee  w^ich  Jias  j^ejen  vacated  or 
annulled  ;  ^  but  the  pendency  of  an  action  to  vacate  the  judgment 
does  not  deprive  the  plaintiff  of  his  right  to  issue  the  writ* 

Cfrder  p]^nM^g  Ji^g^eiit. — Aftpr  a  juc^gment  has  been  opened,  an 
execution  is  not  issuable  except  uppj^  le^ve  oif'  the  court.?'    A 

1.  Roberts  v,  Connellee,  71  Tex.  iz,  os^tion  is  to  answer  it,  and  that  it  does 
wherein  i^  is  held  that  iai  s^jft^i^te  not  adtn^  of  argument  or  illustration. 
(Pasch.  Dig.,  (  634P)  providing  th^  4.  JLivermoife  v,  Hocjgkins,  54.tal. 
such  executions  as  ma^ he  necessary  tp  637. 

enforce  jthe  jif^g^en^  s^atl  be  is8ife4  B*  Savage  v.  Kellj,  j^  ^hila.  (Pa.) 

from  time  to  tinie  when  required  by  a  ^35.         "* 

par^jhavii^ga],ifdgment,  inaica'te^  t^a|  ^adg^nei^t  fl!P|in6<l  fui  to  Portion  of  P9- 

the  writ  shall  follow  the  j judgment  as  .a  f^n^L^mt?.  —  V/here  hj  order  of  court  a 

jpatte^  of  course.                                    '  judgipent  is  opened  as  to  one  of  joint 

pOC)i^  to  jC^u^icery. — ^On  ^  decree  in  defendants,  and  permitted   to  remain 

chancer/  for  the  payment  of  money,  as  to  the  other,  it  is  not  permissible  to 

an  jex.ecution  ^s  issuable  where  bystat-  issue  an  execution  against  such  other 

ute  the  decree  is  enforceaJbJj.e  Jby  an  exe-  defendant  until  the  issue  as  to  the  lia- 

cution,  although  the  decree  itself  does  bility  of  the  one  as  to  whom  the  judp- 

no^cc    --             '•         •    -  '^  ^^^^  '^                    .<..'       ,.       ^.     . 

tfrere 
getting 

cr^ead  in  a  judg^nent,  as  p  each  the  4.00,  holding  that  an  order  granting  a 

right  to  process  is  incjideht  to  the  rig}it  hew  trial  as  to  ^  portion  of  the  parties 

to  the  money.**     EUisop  v,  Andrews,  defendant,  so   far  vacates  the  entire 

X3  Ired.  L.  (N.  Car.)  188,  per  Rutiin,  j,u4gmept  as  to  render  the  issuance  of 

C.  J.  See  silso,  ;to  the  same  leffeqt,  Otis  ah  execution  thereon  unauthorized,  it 

V.  Fojrman,  i  Barb.  Ch.  (N.  Y.)  30.    "  bein^  provided  by  statute  tjiat  only  one 

But  where  it  is  decreed  .tjiat'the  co$t9  ^tial  judgment  shall  be  gendered  m  the 

find  the  liability  therefor  s^all  be  ascer-  case.     Citing  Hulme  v,  /ane^,  6  Tex. 

t^ne4  by  a  commission,  and  that  th^  24^. 

costs ^9  ascertained  shall  be  ypoh  a  final  '    But  see  Nichols  v.  Punphy,  58  Cal. 

decree  adjuc^g^d  against  the  defendant,  605,  holciing  tjliat  w,here  a  Judgment  is 

no  execution  can  be  properly  suep  out  rendered  against  tort-feasors,  and  one 

without  the  further  action  0/ the  court,  of  ,lhem  appeals  an4  procures  the  re- 

Snavely  v.  ,Hfirjtrader,  30  Gratt.  (Ya.)  versa^  of  the  judgment  as  against  him, 

487.  See  further  Gray  v.  Gray,  16  Ala.  on  the  grounid  that  the  evidence  did 

049,  in  which  case  it  was  hejia  that  an  not  ^how  that  he  participated  in  the 

executio;i;i  should  not  issue  against  the  commission  of  the  tort,  tlie  plaintiff 

next  friend  of  a  wife  suing  her  hiiS'  ,niay  issue  an  execution  against  tlie 

band  except  in  pursuance  of  an  order  other  ^e^fendant,  because  the  judgment 

p,r  decree  against  hini  for  co^s.  as  to  ^im  reinains  undisturbed. 

2.  McDonald  v»  Dickson,  85  N.  Ca^.  Arhi,^tton  luCter  Ic^coyeoy  of  Judg- 
348 ;  Gushing  ^.  Arnold,  9 Met.  (Majss.)  pojit. — ^Wherei  a;^ter  tjie  recovery  of  a 
33.  1^  theiatter  case  }X  is  said  that  Ijie  ludgmeht,  the  parties  submi^t  to  arbi- 
execution  is  valid,  .tljiough  the  \^yj  of  tration,  and^e  action  is  discontinued, 
.'t  may  operate  to  deJ^eat  a  recovery  in  an  execution  whichhas  been  issued  is 
the  action.  voidable,  and  t^ed^en^ant  may  make  a 

3.  Wright  V.  Wrigjht,  6  Tex.  29,  motion  to  set  it  asi4e  or  for  a  perpetual 
Wjhercun  it  is  said  th^  to  atf^te  t,he  prop-  stay,     /^er  Strongs  }.,  in  ,Gfo^yenor  v\ 
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mcr«  ^ppHc^fipn  tP  spt  ^i4e  »  defoult  dpps  not,  however,  b^ve 
such  effect.^ 

b.  Entry  of  the  Judgment. — At  the  common  law  an  execu- 
tiop  >ya3  is3M»bl^  ifpon  the  sigi^ing  pf  a  f^n^l  j^^gi^ep^  and  f>efprp 
its  entry  of  record,  *^  providing  there  was  no  writ  of  error  depend- 
ing or  agreement  to  the  conjtrary  j'**  but  in  some  states  it  has 
be/en  held  irregular  tp  Issue  ai^  execu tioi)  before  tjie  judgment 
has  been  epter^d;'  wA  in  ptber  states  there  have  been  express 

Hunt,  II  How.  fr.   (N.  y.  ^uprepie  (t^  recogf^isance  ii^  Mf  lezecution 

Ct.)  355.  4(^ck4st.    Dbp  V,  Ajlei^,  9  Jgd.  166. 

1.  Freeman  v.  Pawsop,m>  17.  $.964.  9.  Paget/.  Coleman,  9  Pprt  (Ala.) 

2.  Tidd'e  Pr.  994 ;  Sheridan's  Pr.  999,  a76,  wherein  it  was  kve^d  t)iat  an  /execu- 
whict^  autjiorities  are  cite;4  in  Steven^  |ti.ofi  was  ^n^egi^farl/  issued  because 
V.  ^^anson,  S7  Me.  4^.  tb^  on)jr /en^  was  in  the  w/ords  '''judg- 

See  a^so  Lps  Angeles  CQi^nt^  Ban^  n^ei^t  bj  delauU ; "  Grahani  v.  liynn, 

V.  Raynor, ^i  Cal.  145,  wherein  it  \&  ^^.  Mpn.  {Ky*\  i7i  39  Am.  Pec^  493, 

sai()  that  the  enforcement  of  a  ji^g-  ^fa^ierein  ^t  ^s  said  tnat  ^e  writ  might 

ment  does  ppt  depei)4  uppp  its  e^tr^  have  beeii  quashed  op  motion)  so  )ong 

or    docketing,  as   these   ^e    mpre}^  as  90  judgp^eni  appeared  on  ^eprder- 

minister^al  acts;   JL^ncI^  v.  KeUj,  41  l^oo^. 

Cal.  333,  wherein  it  is  saj4  that  *'to  ^eealaoBa)^?;.  Nui^i^,  63  Iowa  641, 

issue  an  execution  before  judgment  wher,ein  it  is  saic^  ti^at  f^  is  uot  cpm- 

entered    in    form    upon    tl^   yjerdict  peten^   to   p^ove  a  ju^gm/ent  in  any 

would  be  bad  practice,"  but  that  tl^  pther  way  thai^  by  tl^  piroductioo  ot 

writ  would  not  b^  yoid  but  meriely  the  proper  re}Cor4  jth,er/eof  *  a;>d  that  the 

irregular ;  Hast^gs  v,  Cun^ingjl^mi  39  judo^ent  cannot  ex^st  in  the  memory 

Cal.  144;  Weigley  v.  Matso9;  125  iQ.  of  the  o^iicefs  of  l:Jie,courjt  or  in  mem 


64, 8 Am.  St.  Rep.  335,  34  Ilf.App.  JfS;    /pranda  ente^icd    upon'  pqoVj^  not  in 
Jasper  v.  Schlesiujger,  33  Ui.  App-  ^37.;    tenxjed  to  p^esenre  the  r€;cor4  of  judg 


tion  fihaU  issue,  ui;desa  oxi^ered  by  the  that  unapproyed  f orn^s  of  d^creies  lur- 

court,  untiji  after  the  expiration  of  ten  nished  to  the  clerk  do  f^t  constitute 

days  £rom  the  rextditiox^  ,of  the  J^<j|g-  p»dgmen,ts  such  as  SAUhpri^e  the  lssi;i- 

ment.    If  an  execution  be  ondered  Jmt  anceof  exea;itionsitb,erepn.  li^  ij^e  lasit- 

Jthe  court^  it  may  ^  issued  lorthwitn  ncventioned  cases,  however,  the  court 

before  the  judgment  has  beea  .enter.ed  referred  to  Code  Iowa,  ^  38^,  whic|;i 

of  recor<^.    X^weosteln  v.  Caruthf  59  ne^iresaUjudgA^eptsandoiriJlersto  be 

Ark.  588«  entered  o^  the  reqord  c^  the.cpurt  and 

^1  MlHanffri  the  party  in  whose  ^vor  tp  specify  cleanly  the  ^elj^  granted, 

avy  judgment  is  renaerc^d  is  ^tttle^  h\U  does  not  in  te^ms  prplyJbat  t^e  issu- 

by  statute  (Rev.  Stat.  Mo.  1879,  4  ^25)  ^Jicfi  of.  executions  bt^ore  such  e^ntries 

to  an  execution  wtan«ter  A^pqn  ,the  jhave  heen  made, 
rendition  of  the  judgment ;  and  t$e        3fee  further  Barbie  v.  Pana,  30  Johns, 

entry  qC  ^e  judgi^ei^t upon  jthe  r^cprd  .(N.  Y.)  307,  wherein  Spencer,  C.  J., 

and  die  signature  .0/  the  judge  a^e  says:  '*  It)ias,bee;u  thee^ahUshed  and 

mece  ministerial  acts  which  are  xio^  ^n variable  practice  of  this  court,  for 

essential  to  the  validity  of  the  ^udg-  more  than  thirty  y^^s,  to  require  the 

menL     Pontaiue  v,  Hu^^n,  93  hjlo.  judgnoexit   coll    tp  ibie  fUed    with  the 

i^,  3  Am.  St.  Rep.  515.  .c^e^,  before  4ssuirig  execution.    Jt  is, 

Forfisttad    l^eoa|Eii^anr.a.  —  Although  therefore,  unnecessary  to  take  notice 

the  ,Qlerk  is  required  by  statute  to  cppy  ^  f^^  p^ctice  pf  the  (English  courts. '' 

a  lofffeited  recognizance  into  his  .ex-  Xhe  last- mentioned  case  is  cited  with 

ecution  ,dQ€;ket,  after  .wJtijUfU  fit  i<  to  be  approval  ,in  Chiqheater  v-  Cande,  3 

deemed  and  taken lo  ^  fi  record,  an  XDow.  (N.  Y.)  39;  Clute  x'.  Clute,  4 

execution  may  l^  1iss^e4  against  the  Den.  ,(N.  Y.)  34^ ;  Morris  v,  Patqhin, 

X^ccjgni;eprs,^fqi;ethex:l€^|E^s>copie^  P4N.  y.  394.;  .WijiUam^  v.  )Vhe£^er,  ^ 

815  Volume  VIIL 


freUnimury  BiMntiali              EXECUTIONS  Md  Xnpedine&U 

statutory  provisions  by  which  the  entry  of  the  judgment  is  made 

a  prerequisite,  especially  where  the  judgment  is  by  confession.* 

Barb.  (N.  Y.)  48 ;  Townshend  v.  Wes-  must  in  fact  be  entered  up  bj  the  clerk, 

son,  4  Duer  (N.  Y.)  342 ;  and  Roches-  and  an  execution  issued  when  no  judg- 

ter  Bank  v,  Emerson,  10  Pai^e  (N.  Y.)  ment  has  been  entered  is  void  and  maj 

115;   which  cases  were  decided  after  be  attacked  collate raUy.     Cummins  v. 

the  enactment  of  the  statute  expresslj  Holmes,  109  111.  15 ;  Baker  r.  Barber, 

requiring  the  record  to  be  signed  and  16  111.  App.  621 ;  Ling  v.  King,  91  111. 

filed.     Likewise,  see  Burr.  Pr.  247.  571 ;  Humphreys  v,  Swain,  21  III.  App. 

The  Writ  may  be  Prematnrdly  Isaned  352 ;  Poppers  v.  Meager,  33  III.  App. 

for  Future  Enforcement. — An  execution  19;  Knights  v.  Martin,   155  111.  486, 

may  be  drawn  up  and  delivered  to  the  affirming  56  111.  App.  65 ;  Swaim  v, 

sheriff,  as  the  plaintiff's  agent,  to  be  Humphreys,  42  111.  App.  370. 

held  by  him  until  the  judgment  has  In  Indiaiia  it  is  provided  by  statute 

been  perfected,  and  upon  the  perfection  (2  Rev.  Stat.  Ind.  1876,  p.  6,  \  2)  that 

of  the  judgment  the  writ  will  be  oper-  the  clerk  shall  draw  up  each  day  his 

ative  providing  it  properly  describes  proceedings  at  full  length,  and  that  the 

the  actual  date  of  the  judgment.     Per  same  shall  be  publicly  read  in  open 

James,  J.,  obiter ^  in  Hathaway  v.  How-  court,  after  which  they  shall  be  signed 

ell,  6  Thomp.  &  C.  (N.  Y.)  453.  by  the  judge,  and  that  no  process  shall 

See  also  Walters  v,  Sykes,  22  Wend,  issue  on  any  judgment  or  decree  of 

(N.  Y.)  566,  in  which  case,  before  the  the  court  until  it  shall  have  been  so 

judgment  had  been  perfected,  the  writ  read  and  signed.     Kent  v,  Fullenlove, 

was  mailed  to  the  officer  with  direc-  38  Ind.  522.    The  statute  contemplates 

tions  to  hold  it  and  indorse  it  as  hav-  that  single  judgments  or  decrees  may 

ing  been  received  at  a  time  after  the  be  read  and  signed  separately   from 

record  had  been  in  fact  filed.  the  whole  proceedings,  so  that  execu- 

1.  California. — In  Wells  v.  Stout,  9  tion  may  issue  thereon.    Per  Perkins, 

Cal.  479,  it  was  held,  under  a  statute  J.,  in  Jones  v.  Carnahan,  63  In^.  229. 

(Act  Cal.  March  16,  1850)  making  it  In  Iowa  it  is  sufficient,  under  Code 

the  duty  of  the  clerk  to  draw  up  each  Iowa,  ^(  i577f  157B,  that  a  judgment 

day's  proceedings  at  full  length,  and  by  confession  be  signed  by  the  judge 

providing  that  no  process  or  execution  without  any  formal  entry  of  approval, 

should  issue  on  any  judgment  or  de-  Wright  v.  Howell,  35  Iowa  288.     But 

cree  of  the  court  until  the  minutes  so  the  provisions  respecting  the  entry  of 

drawn  up  had  been  read  and  signed,  the  judgment  by  the  clerk  must  be 

that    an  execution   issued   before   the  strictly  pursued.     Edgar  v,  Greer,  7 

judgment  was    signed  was  null    and  Iowa  136. 

void,  and  that  a  sale  thereunder  did  In  Hluoiirl  a  justice  of  the  peace  is 

not  affect  the  title.     Citing  Barrie  v.  required  by  statute   to  make  certain 

Dana,  20  Johns.  (N.  Y.)  307,  and  But-  docket  entries  before  the  issuance  of 

ler  T'.  Lewis,  10  Wend.  (N.  Y.)  544.  an  execution  by  him,  and  it  has  been 

In  Colorado,  unless  the  statute  author-  held  that  executions  issued  in  disre- 

izing  the  entry  of  a  judgment  by  con-  gard  of  such  requirements  are  void, 

fession  has  been  complied  with  in  all  Huffman  v,  Sisk,  62    Mo.  App.  398, 

substantial  particulars,  the  issuance  of  citing  Loth  v»  Faconesowich,  22  Mo. 

an  execution  is  unauthorized.    Schus-  App.  68. 

ter  V,  Rader,  13  Colo.  329  [citing  Cha-  In  New  Jersey  it  is  provided  by  stat- 

pin  t'.  Thompson,  20  Cal.  681;  Lingiy.  ute  that  a  rule  for  judgment  must  be 

King,  91  111.  571 ;    Edgar  v.  Greer,  7  actually  entered  in  the  minutes  of  the 

Iowa    136;    Brown    v.  Hathaway,    10  court.      Smith    v,  Trenton   Delaware 

Minn.   303;  Criswell  v.  Ragsdaie,  18  Falls  Co.,  20  N.  J.  L.  116. 

Tex.  443;    King  v,  French,  2   Sawy.  New  York.  —  See  the  provisions  of 

(U.  S.)  441].  title  I,  chapter  13,  Code  Civ.  Pro.,  and 

IlllnolB. — Under  Rev.  Stat.  111.  1874,  *^^  *^®  following   cases :  Marvin    v. 

p.  782,  §  66,  the  filing  of  the  necessary  Herrick,  5  Wend.  (N.  Y.)  109,  holding 

papers  to  authorize  the  entry  of  a  judg-  that  the  issuance  of  an  execution  be- 

ment  in  vacation  by  confession,  is  not  fore  filing  the  record  is  not  a  mere  ir- 

of  itself  sufficient  to  authorize  the  issu-  regularity,  and  that  an  execution  is  void 

ance  of  an  execution,  but  the  judgment  or  a  mere  nullity  until  the  record  has 
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Parol  Sridenoe. — It  is  no  contradiction  of  the  record  to  show  that 
the  execution  was  issued  and  placed  in  the  hands  of  the  sheriff 
in  violation  of  statute  before  the  judgment  had  been  actually 
written  up  and  entered.* 

Sntry  Vime  Pro  Time. — Where  the  entry  of  the  judgment  is  not 
required  by  statute,  the  failure  to  so  enter  it  may  be  cured  by 
an  entry  nunc  pro  tunc?' 

Hoeketiiig  Judgment  for  Purpoio  of  Obtaining  lion. — Statutes  providing 
for  the  recordation  of  judgments,  etc.,  for  the  purpose  of  creat- 
ing and  preserving  the  liens  thereof  upon  the  debtor's  property, 
in  no  way  affect  the  manner  of  issuing  an  execution,  and  do  not 
require  the  docketing  of  judgments  to  precede  either  the  issu- 
ance or  service  of  executions.* 

been  filed,  and  that,  although  the  writ  of  quashal  and  making  good  the  writ 

maj  become  operative  upon  the  filing  and  the  acts  done  under  it.    See  also 

of  the  record,  another  execution  issued  Small  v.  McChesnej,  3  Cow.  (N.  Y.) 

in  the  meanwhile  is  entitled  to  prefer-  19,  and  Chichester  v,  Cande,  3  Cow. 

ence;    Small  v,  McChesney,  3  Cow.  (N.  Y.)  39,  in  which  cases  it  is  said 

(N.  Y.)  19;    Blashfield  v.  Smith,  27  that  the  objection  that  an  execution 

Hun  (N.Y.)  114;  Hathaway  V.Howell,  was  issued  before  the  recordation  of 

54  N.  Y.  97,  6  Thomp.  &  C.  (N.  Y.)  the  judgment  is  merely  technical. 

453;  Walters  v.  Sykes,  22  Wend.  (N.  Violation  of  Statute. — Where  an  exe- 

V.)  566;    Butler  V,  L«ewis,  10  Wend,  cution  is  prematurely  issued  in  viola- 

(N.  Y.)  541;  Clute  V,  Clute,  4  Den.  tion  of  a  statute  before  the  entry  of 

(N.  Y.)  241 ;  Morris  v,  Patchin,  24  N.  the  judgment,  the   subsequent   entry 

Y.  394;  Williams  v.  Wheeler,  i  Barb,  of  the  judgment  will  not  relate  back  so 

(N.  Y.)  48;    Townshend  t;.  Wesson,  4  as  to  render  the  execution  valid.   Win- 

Duer  (N.  Y.)  342;  Rochester  Bank  v,  ter  v.  Coulthard  (Iowa  1895),  62  N.  W. 

Emerson,  10  Paige  (N.  Y.)  115.  Rep.  732;   Cummins  v.  Holmes,  109 

Bontli  Canriina. — Under  Code  S.  Car.,  111.  15;   Humphreys  v,  Swain,  21  111. 

^  308,  and  other  sections  relative  to  App.  232 ;  Baker  v.  Barber,  16  111.  App. 

executions,  an  entry  of  the  judgment  621.    See  also  Hathaway  v,  Howell,  6 

must  be  made  before  the  execution  can  Thomp.  &  C.  (N.  Y.)  453,  54  N.  Y.  97. 

properly  be  issued ;  and  where  the  cred-  In  Chichester  v.  Cande,  3  Cow.  (N. 

itor  fails  to  enter  his  judgment  before  Y.)  39,  by  accident  the  execution  was 

issuing  the  writ,  the  court,  on  motion  issued  before  the  filing  of  the  record, 

of   the  defendant,   should   quash   the  and  another  execution  was  issued  by 

writ.     Mason,  etc.,   Vocalion  Co.  v.  another  creditor,  and  over  the  latter's 

Killough  Music  Co.  (S.  Car.  1895),  ^^  objection  the  record  was  allowed  to  be 

S.  E.  Rep.  755.  filed  nunc  pro  iunc,  it  appearing  that 

An  Ordor  may  be  Kade  before  the  en-  the  objecting  creditor  had   notice  of 

rollment  of  the  decree  upon  which  it  the  recovery  of  the  judgment, 

is  proposed  to  issue  the  writ,  authoriz-  In  Drake  v.  Harrison,  69  Wis.  99,  2 

ing  the  issuance  of  the  writ,  notwith-  Am.  St.  Rep.  717,  it  was  held  that  an 

standing  a  statute  and  rule  of  court  execution  issued  to  the  sheriff  of  the 

prohibiting  the  enforcement  of  decrees  county  in  which   the  judgment  was 

before  they  have  been  enrolled,  and  a  rendered  is  not  void  because  the  judg- 

writ  issued  after  enrollment,  pursuant  ment  has  not  been  docketed  as   re- 

to  such  order,  will  be  upheld.    Taylor  Quired  by  statute,  and  that  the  court 

V,  Gladwin,  40  Mich.  232.  may  order  the  judgment  to  be  docketed 

1.  Baker  v.  Barber,  16  111.  App.  621.  nuncprotnnc.    Distinguishing  ILentz- 

a.  Graham  v.  Lynn,^B.  Mon.  (Ky.)  ler  v,  Chicago,  etc.,  R.  Co.,  47  Wis. 
17*  39  Am.  Dec.  493,  wnerein  it  is  said  641,  in  which  case  the  writ  was  issued 
that,  even  during  the  pendency  of  a  to  a  county  other  than  that  to  which 
motion  to  quash,  the  judgment  may  be  the  judgment  Was  rendered, 
put  on  the  order-book  nunc  fro  tunc,  8.  Hastings  v,  Cunningham,  39Cal. 
wi^  the  effect  of  removing  the  ground  137 ;  Rice  v,  Warren,  91  Ga.  759;  Gal- 
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Viliiig  EamitUtur  after  AiftrmaiiM  on  App^a. — ^When  a  judgment  is 
affirmed  by  an  appellate  court  on  appeal^  an  execution  is  not 
issuable  out  of  the  trial  court  until  the  remittitur  has  been  filed 
in  that  court.^  But  an  execution  is  not  void  because  it  was 
prematurely  issued  before  a  copy  of  the  order  dismissing  the 
appeal  has  been  filed  in  the  office  of  the  clerk  of  the  court  from 
which  the  case  was  removed.* 

c.  Loss  OF  Record  of  Judgment.— The  loss  or  destruction 

of  the  record  of  the  judgment  does  not  interfere  with  the  right 
to  issue  an  execution,  or  render  a  scire  facias  necessary;*  and 

pin  V.  Page,  i  Sawj.  (U.  S.)  30Q.   See  protection  to  the  officer  and  cannot  be 

also  Lick  v.  Stockdale,  18  Cal.  323 ;  collaterally  attacked. 

Sharp  V.  Lumley,  34  Cal.  614;  Graj  v.  Loulaiaaa  Btatato. — Act  La.  185a,  No. 

Palmer,  38  Cal.  416.  305,  p.  306^  §  4,  empowers  the  clerks  of 

1.  Wright  V,  King  (Mich.  1895),  ^  ^^  district  courts,  except  in  the  par- 
N.  W.  Rep.  556,  in  which  case  it  is  ishes  of  Orleans  and  Tefferson,  to  re- 
said  :  '*  When  the  bond  was  given  to  ceive,  Ole,  and  record  all  mandates  and 
stay  execution  on  appeal  to  this  court,  decrees  of  the  Supreme  Court  in 
the  Circuit  Court  lost  jurisdiction.  It  causes  taken  up  by  appeal  from  their 
had  no  power  to  make  any  further  or-  respective  courts,  and  to  issue  all  legal 
der  in  the  case  until  the  cause  was  process  on  said  mandates  and  decrees, 
properly  transmitted  from  the  Su-  The  records  in  which  such  mandates 
preme  Court  to  that  court.*'  Citing  and  decrees  must  be  flled  are  those 
Lake  Shore,  etc.,  R.  Co.  v.  Chambers,  mentioned  in  Code  Prac.  La.,  arts.  776, 
89  Mich.  5;  Weiss  V.  Wayne  Circuit  777,  and  it  is  not  necessary  to  spread 
Judge,  50  Mich.  158;  Day  v.  Dejonge,  the  mandate  on  the  minutes  of  the  Dis- 
66  Mich.  550;  Compton  f.  Bowns  (C.  trict  Court;  nor  is  it  necessary,  as  it 
PI.),  26  N.  Y.  Supp.  18;  and  State  v.  was  under  prior  statutes,  to  obtain  an 
Levelle,  38  S.  Car.  216.  order  in  open  court  authorising  the 

OauseBemovedfto Trial  BaNoto. — On  mandate  to  be    recorded.     Amet  v, 

an  appeal  to  a  United  States  Circuit  Boyer,  A3  La.  Ann.  831. 

Court  from  a  decree  rendered  by  a  8.  Childress     v.    Marks,     3    Baxt. 

district  court  in  an  admiralty  cause,  (Tenn.)  is ;  Faust  v,  Echols,  4  Coldw. 

the  making  or  entry  of  a  mere  order  of  (Tenn.)  397 ;  Whitworth  v.  Thompson, 

affirmance,  without  an  award  of  a  re-  8  Lea  (Tenn  )  480;  Boyers  v,  Webb,  t 

covery,  is  insufficient  to  authorize  the  Lea  (Tenn.)  700;  Randall  v.  Payne,  t 

issuance  of  an  execution,  as  on  an  ap-  Tenn.  Ch.  14^. 

peal  in  an  admiralty  cause  the  question  See  also  White  v,  Clark,  8  Cal.  512, 

is  not  one  of  mere  affirmance  or  rever-  holding  that  the  time  within  which  an 

sal,  but  a  question  of  the  right  to  a  de-  execution  may  be  issued   is  not  ez- 

cree  upon  a  trial  in  the  Circuit  Court,  tended  by. the  fact  that  the  docket  of 

Harris  v.  Wheeler,  8  Blatchf.  (U.  S.)  the  justice  who  rendered  thejudgment 

81.  has  been  lost  or  mislaid. 

S.  Shimp  V,  Hay,  8  111.  App.  66,  In  Strain  v.  Murphy,  49  Mo.  337, 
wherein  it  is  said  that  the  writ  is  a  the  court  says :  **  The  question  as  to 
protection  to  the  officer  and  at  most  whether  the  clerk  had  the  right,  on  the 
only  irregular,  and  that  a  statute  re-  application  of  the  plaintiffs  in  the  orlg- 
quiring  the  filing  of  a  copy  of  the  or-  inal  judgment,  to  issue  an  execution 
der  of  dismissal  prescribes  merely  the  after  the  destruction  of  the  record- 
necessary  acts  to  be  done  by  the  appel-  book,  or  that  part  of  it  containing  the 
lee  to  entitle  him  to  the  writ  as  a  matter  record  of  the  judgment,  may  be  passed 
of  right.  Citing  Wilkinson's  Appeal,  with  the  remark  that  we  have  no  hesi- 
65  Pa.  St.  190;  Jackson  v,  Bartlett,  tancy  in  saying  that  the  judgment  debt 
8  Johns.  (N.  Y.)  365;  and  Bacon  v.  was  not  destroyed  notwithstanding 
Cropsey,  7  N.  Y.  199;  which  cases  the  destruction  01  that  part  of  the  book 
support  the  propositions  that  writs  containing  such  judgment.  The  mu- 
which  are  voidable  only,  and  which  tilatlon  of  the  record-book  left  the 
have  been  prematurely  issued,  are  a  judgment  in  full  force,  and  the  plain 
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the  court  will,  on  motion,  supply  the  lost  record  and  order  an 
execution  to  be  issued.^ 

3.  Motion  fixr  Hew  TriaL — At  the  common  law  the  judgment 
was  suspended  by  a  motion  for  a  new  trial  until  such  motion  had 
been  disposed  of,  and  an  execution  was  not  issuable  while  the 
motion  was  pending.^  In  the  United  States  the  rule  of  the  com- 
mon law  has  been  very  generally  supplanted  by  statutory  pro- 
visions, and,  in  order  to  obtain  a  stay  of  execution,  the  proceed- 
ings  prescribed  by  statute  must  be  strictly  pursued  ;•  but  it  is, 
doubtless,  competent  for  the  court  for  good  cause  shown  to 
direct  a  temporary  stay  for  the  purpose  of  preventing  hardship, 

tiffs  in  the  judement  had  the  right  to  is  anomalous,  but  is  within  the  disc  re- 
have  an  execution  without  waiting  to  tion  of  the  court  where  the  parties  as- 
rerlYe  it."  sent  to  it.     Planters'  Bank  v.  Union 

1.  Fleece  v,  Goodrum,  i  Duv.  (Ky.)  Bank,  16  Wall.  (U.  S.)  483. 
307,  citing  Suggett  T'.  State  Bank,  8        8.  Church  v.  Goodin,  aa  Kan.  527 ; 

Dana  (Kj.)  doi.  People  v.  Loucks,  28  Cal.  68,  wherein 

1.  Per  Horton,  C.  }.,  in  Church  v,  it  is  said  that  in  the  absence  of  a  rule 
Goodin,  21  Kan.  527;  Bx  f.  Craig,  130  of  court,  the  party  desiring  a  stay  of 
Mo.  590,  wherein  Gantt,  }.,  sajs  that  proceedings  pending  his  motion  for  a 
under  the  Code  a  motion  for  a  new  new  trial  must  obtain  an  order  to  that 
trial  does  not  operate  per  se  to  stay  effect  from  the  court ;  Jones  v.  Spears, 
the  issuance  of  an  execution ;  but  that  56  Cal.  163 ;  Bx  p,  Craig,  130  Mo.  590, 
"the  practice  at  common  law  was  dif-  overruling  Stephens  v.  Brown,  56 Mo. 
ferent,  because  the  judgment  was  not  23,  which  last-mentioned  case  was  re- 
si|^ed  imtil  the  lapse  of  the  four  days  lied  upon  in  State  v,  Kumpff,  62  Mo. 
after  the  rendition  of  the  verdict,  or  App.  332.  See  also  Eaton  v.  Caldwell, 
before  the  term  closed  if  before  the  3  Minn.  134,  wherein  it  is  said  that  the 
four  days  expired,  and  if  the  motion  giving  of  notice,  in  open  court  or  oth- 
was  filed  not  until  after  its  determina-  erwise,  as  prescribed,  of  a  motion  for 
tion;  and  so  rigid  was  the  rule  that  if  a  new  trial,  does  not  operate /<?r  se  as 
the  judgment  was  first  entered  it  was  a  stay  of  proceedings ;  and  Parr  tK  Van 
regarded  as  a  denial  of  the  motion  for  Home,  40  UK  122.  See  further  People 
new  trial."  Citing  2  Tidd's  Prac  V*  Cloud,  3  111.  362,  wherein  the  court 
903, 904.  See  also  Sanielson  v.  North-  adjourned  without  deciding  a  motion 
western  Fuel  Co.,  55  Fed.  Rep.  49,  for  a  new  trial,  and  it  was  held  that  an 
holding  that  the  judgment  does  not  execution  was  issuable, 
become  final,  and  that  an  execution  Rule  to  Open  Judipnttit.— In  New 
cannot  be  issued  theret)n,  until  the  mo-  Jersey  the  rule  of  the  common  law 
tion  for  a  new  trial  has  been  deter-  has  been  changed  by  statute  and  by 
mined,  though  in  that  case  an  order  rules  of  court,  and  where  a  rule  to  show 
bad  been  made  staying  the  execution,  cause  why  there  should  not  be  a  new 
See  further  Woods  v,  Lindvall,  4  U.  trial  is  allowed,  the  plaintiff  may  issue 
S.  App.  45,  wherein  it  is  said  that  '*  it  his  execution  immediately  after  the  en- 
has  been  held  several  times  that  if  a  try  of  the  judgment  nisi^  at  the  risk, 
motion  for  a  new  trial  is  duly  filed  by  however,  of  having  it  rendered  a  nul- 
leave  at  the  trial  term,  the  judgment  Hty  by  the  rule  to  show  cause  being  al- 
does  not  become  final  until  such  mo-  lowed  absolutely,  and  subject  also  to 
tion  is  determined."  Likewise,  see  the  execution  being  superseded  if  a 
Tructt  V,  Legg,  32  Md.  147,  citing  writ  of  error  is  presented,  and  a  recog- 
Evans'  Prac.  418.  nisance  of  bail  perfected.  Erie  R.  Co. 

laMVtloft  tor  Amoant  AOmtttM  to  be  v.  Ackerson,  33  N.  J.  L.  ^3. 
Dot. — ^An  order  pending  a  motion  for  a        In  Pennsylvania  a  rule  to  open  a 

new  trial,  that  an  execution  may  issue  judgment  does  not  operate  as  a  stay, 

for  a  sum  admitted  by  the  defendant  unless  there  is  an  order  of  court  to 

to  be  dne,  without  prejudice  to  the  that  effect.     Spang  v.  Com.,  12  Pa.  St. 

pltintiiri  rig^t  to  recover  the  balance,  358 ;  Savagetf.  Kelly,  11  Phila.(Pa.)  525. 
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as,  e,  g.^  where  the  motion  for  a  new  trial  goes  over  to  the  next 
term.* 

4.  Agreement  for  Stay  of  Execution. — Where  a  cessat  executio  is 
entered  by  agreement  of  the  parties  on  the  docket,  it  becomes  a 
rule  of  the  court  vesting  in  the  parties  legal  rights,  and  no  exe- 
cution can  regularly  issue  until  the  expiration  of  the  stay,  except 
by  order  of  the  court.*  And  it  is  irregular  to  issue  an  execution 
in  violation  of  an  agreement  in  pais  not  to  do  so,  and  an  execu- 
tion so  issued  will  be  set  aside  on  motion.^ 

5.  Payment  and  Satisfaotion  of  Judgment — a.  In  General.— 
After  a  judgment  has  been  paid  or  satisfied,  an  execution  cannot 
be  regularly  issued  thereon.* 

1.  Church  V,  Goodin,  22  Kan.  537;  dine,  i  Browne  (Pa.)   130.    See  also 
Ex  p,  Craig,  130  Mo.  590;  People  v,  Cates  v.  West,  2  T.  R.  183. 
Loucks,  28  Cal .  68.  Void  or  Yoldabla  — As  against  Officer, 

2.  Wood  V,  Baglej,  12  Ired.  L.  (N.  — An  execution  issued  in  contravention 
Car.)  83 ;  Shelton  v,  Fels,  Phil.  L.  of  a  memorandum  staying  the  execu- 
(N.  Car.)  178;  Sloan  v.  Stanly,  11  tion,  which  memorandum  has  been 
Ired.  L.  (N.  Car.)  627.  made  with  the  consent  of  the  parties, 

A  Here  Memorandnm,  made  by  the  is  not  void  and  is  a  sufficient  justifica- 

plaintiff's  attorney  to  the  clerk,  not  to  tion  to  the  officer.     Cody  v,  Quinn,  6 

issue  the  execution  of  his  own  accord  Ired.  L.  (N.  Car.)  191,  44  Am.  Dec. 

or  until  it  shall  be  ordered,  without  75. 

any  stipulation  by  the  debtors   that  Where  an  execution  is  issued  in  yio* 

there  shall  be  a  stay  for  a  particular  lation  of    a  stipulation  between  the 

time,  is  not,  it  would  seem,  sufficient  parties,   it  is  irregular  and   may   be 

to  estop  the  plaintiff  from  issuing  the  avoided  by  the  defendant,  but  thesher- 

writ.    Per  Ruffin,  C.  J.,  in  Child  v,  iff  is  not  excused,  by  reason  of  such 

Dwight,  I  Dev.  &B.  £q.  (N.Car.)  171.  irregularity,  from  failure  to  perform 

8.  Veal  v.  Warner,  i  Mod.  20;  Feag-  his  duty.    Bacon  v,  Cropsey,  7  N.  Y. 

lev  V.  Norbeck,  127   Pa.  St.    238,   in  195. 

which  case  the  agreement  was  collat-  Title  of  Purchaser, — Where  an  exe- 

eral  to  and  part  of  a  bond  for  the  con-  cution  is  prematurely  taken,  in  viola- 

fession  of  judgment;  Bacon  v.  Crop-  tion  of  an  agreement  for  a  stay,  it  is 

sey,  7  N.  Y.  195 ;  Sizer  v.  Miller,  2  not  void,  but  voidable,  and  the  title  of 

How.  Pr.  (N.   Y.  Supreme  Ct.)  44;  a  purchaser  thereunder  is  good  on  col- 

Merritt  v.  Baker,  11  How.  Pr.  (N.  Y.  lateral  attack.     Beebe  v,  U.  S.,  161  U. 

Supreme  Ct.)  456.  S.  104  [citing  Jones  v.  Bailey,  5  How. 

Stay  as  to  Principal  of  Judgment— Bz-  (Miss.)  564,  wherein  it  was  presumed 

eention  for  Coats. — A  judgment  entered  that  the  execution  was  issued  with  the 

under  an  agreement,  which  judgment  consent  of  the  defendant;  Blaine  v, 

provides  in  terms  "that  no  writ  of  exe-  The   Ship  Charles  Carter,  4  Cranch 

cution  shall  issue  for  the  principal  of  (U.  S.)  328;  Stewart  v.  Stocker,  13  S. 

such  judgment,"   except    on    certain  &  R.  (Pa.)  199,  wherein  the  execution 

conditions,  does  not  preclude  the  issu-  issued  prematurely  on  a  judgment  con- 

ance  of  an  execution  for  costs  as  a  fessed;  Cody  v,  C^uinn,  6  Ired.  L.  (N. 

matter  of  course.     Clegg  v.  DeBruhl,  Car.)  191]. 

45  Tex.  141,  in  which  case  it  is  said  to  See  also  Jackson  v,  Davis,  18  Johns, 

be  questionable  whether  the  parties  (N.  Y.)  7,  holding  that  a  covenant  to 

litigant  have  power  to  stay  an  execu-  stay  execution  is  not  available  in  eject- 

tion  for  costs  where  by  statute   the  ment  where  one  of  the  parties  claims 

officers  are  entitled  to  have  an  execu-  title  under  a  sale  made  in  violation  of 

tion  issued  for  costs.  the  covenant. 

Where  tlie  Defendant  baa  Not  Acted  in  4.  Alabama. — Abercrombie v.  Chan- 
Good  Faltb  and  has  violated  his  part  of  dler,  9  Ala.  625. 

the  undertaking,  the  writ  will  be  al-  California, — Reynolds  v.  Lincoln, 

lowed  to  go.    Holnies  v.  Pelabour-  71  Cal.  183,  following  French  v.  Ed- 
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Ttrt  «B  tlM  Pftrtof  tk0  Plaintiff. — The  plaintiff,  by  causing  an  execu« 
tion  to  be  issued  upon  a  judgment  after  it  has  been  satisfied,  and 
causing  the  debtor's  property  to  be  taken  and  sold  thereunder, 
is  guilty  of  a  tort.* 

The  Partial  Paymtat  of  a  judgment,  however,  does  not  deprive  the 

plaintiff  of  the  right  to  have  an  execution  issued  for  the  balance 
due  on  the  judgment.* 

wards,  a  Pac.  C.  L.  J.  149;  Wood  tr.  Tennessee,  —  Keeling  v»  Heard,   3 

Currey,  57  Cal.  308.  Head  (Tenn.)  593 ;  Finley  v.  King,  i 

Florida. —  Mathews  v*  Hilljer,   17  Head  (Tenn.)  123;  Linu  t^.  Thomp- 

FUU498;  Griffin  V,  Lacourse,  31  Fla.  son,  i  Head  (Tenn.)  456,  73  Am.  Dec. 

125.  182. 

Illinois.— '^cH^nrj  v.  V^Tatkins,  la  7V*«*.— Terry  v,  O'Neal,  71  Tex. 

111.  333;  Russell  t;.  Hugunin,  3  111.  562;  593;  Willis  v,  Hudson,  73  Tex.  598; 

Logan  V.  Lucas,  59  111.  337 ;  Tompkins  Hardin  v,  Clark,   i   Tex.   Civ.   App. 

V.  Chicago  Filth  Nat.  Bank,  53  111.  57.  565 ;  Singer  Mfg.  Co.  v,  Herman  Her- 

Indiana. — ^Laval  v.  Rowley,  17  Ind.  scblerode  Mfg.  Uo.,  x  Tez.  App.  Civ. 

316;  State  V.  Salyers,  19  Ind.  433 ;  Glo-  Cas.,  §  741. 

verxf.  Horton,  7  Blackf.  (Ind.)  395.  Kgr»f^»/.— Pierson  v.  Gale,  8  Vt. 

Iowa.  —  Drefahl  v.  Tuttle,  43  Iowa  509,  30  Am.  Dec.  487. 

177.  Where  Two  Judgments  are  Beoorered 

Kansas. — Worden  v.  Jones,  i  Kan.  aeainst  joint  tortfeasors,   satisfaction 

App.  501 ;  Walrath  v.  Walrath,  37  Kan.  of  one  judgment  works  the  satisfaction 

395.  of  the  other  and  renders  it  improper  to 

Lonisiana^'-^'Sew  Orleans  v.  Smith,  issue  an  execution  on  such  other  judg- 

24  La.  Ann.  405 ;  Brooks  v.  Hardwick,  ment.     Thompson  v.  Lassiter,  86  Ala. 

5  La.  Ann.  675.  536. 

Massachusetts, — Kennedy  t;.  Dun ck-  Before  the  XiraaAce  of  tbe  Writ  the 

lee,  I  Gray  (Mass.)  65.     See  also  Kel-  officer  to  whom  the  writ  is  afterwards 

logg  ^'*  Underwood,  163  Mass.  314;  directed  is  not  authorized  to  receive 

Missouri.  —  St.  Francis  Mill  Co.  v.  payment,  and  such  payment  does  not 
Sagg,  83  Mo.  476;  Nesbit  v.  Neill,  67  discharge  the  judgment  or  affect  the 
Mo.  275;  Hull  y.  Sherwood,  59  Mo.  regularity  of  the  writ.  Bobov.  Thomp* 
172;  McClure  v.  Logan,  59  Mo.  234;  son,  3  Stew.  &  P.  (Ala.)  385. 
Dorfee  r.  Moran,  57  Mo.  374;  Durette  1.  Wood  v.  Currey,  57  Cal.  208; 
V.  Briggs,  47  Mo.  356;  Weston  v.  Ruckman  t^.Cowell,  i  N.  Y.  505,  hold- 
Clark,  37  Mo.  568;  Reed  v.  Austin,  9  ing  that  the  plaintiff  acts  at  his  peril  in 
Mo.  722.  issuing  an  execution,  however  inno- 

Nebraska, — Pope  v,  Benster,  43  Neb.  cent  he  may  be  of  any  intention  to  do  an 

y^.  illegal  act;  Pope  v.  Benster,  42  No(). 

New  />r^.— Benton  v.  Hatch,  123  304,  in  which  case  it  is  said  that  tlie 

N.  Y.  333;    Frost  V.  Yonkers  Sav.  party  who  procures  the  issuance  of  tl'C 

Bank,  70  N.  Y.  553,  36  Am.  Rep.  637;  writ  is  liable  in  damages  to  the  debtor 

Craft  V.  Merrill,  14  N.  Y.  456;  Ruck-  for  goods  sold  thereunder,  and  that  ^ 

man  v.  Cowell,  i  N.  Y.  505;  -Swan  v.  is  immaterial  whether  or  not  the  sale  is 

Saddlemire,  8  Wend.    (N.   Y.)    676;  void,  because  the  creditor  is  estopp(;d 

Brown  V.  Feeter,  7  Wend.  (N.  Y.)  301;  from  alleging    the  invalidity  of  the 

Lewis  V.  Palmer,  6  Wend.  (N.  Y.)  367 ;  sale  as  a  defense.    See  also  Glover  v. 

McGuinty  t;.  Herrick,  5  Wend.  (N.  Y.)  Horton,  7  Blackf.  (Ind.)  395,  holdino^ 

240;  Wood  V.  Colvin,  3  Hill  (N.  Y.)  that  the  writ  is  void  as  to  the  plaintilic 

566.  38  Am.  Dec.  598.  See  further  McGuinty  v.  Herrick,  5 

Ohio. — Patterson  V.  Wilkins,  Wright  Wend.  (N.  Y.)  340,  wherein  Savage, 

(Ohio)  501.  C.  }.,  says  that  a  party  who  wantonly 

Oregon. — Snipes  v,  Beealey,  5  Ore-  takes  out  an  execution  upon  a  judg- 

gon43o.  ment  which  has  been  paid  and  sells 

Pennsylvania.  —  Hoffman  v.  Stro-  the   property  of  the   defendant   is  a 

becker,  7  Watts  (Pa.)  86,  33  Am.  Dec.  trespasser. 

740.  2.  Harper  v.  Terry,  16  La.  Ann.  3i6. 

8  Encjc.  PI.  &  Pr.— 31             821  Volume  VIIL 


Prelimlaary  XiMntlals  EXECUTIONS  tad  Xapadfamti. 

b.  Tender. — The  writ  should  not  be  issued  after  a  tender  of 
the  amount  of  the  judgment  and  all  proper  costs  and  fees.^ 

c.  Writ  Issued  to  Enforce  Repayment  or  Contribu- 
tion.— The  payment  of  the  judgment  by  a  stranger,  unless  he 
takes  an  assignment  of  the  judgment,  operates  as  a  satisfaction 
and  an  extinguishment  of  the  judgment,  and  an  execution  is  not 
thereafter  issuable  in  his  behalf.* 

Payment  by  a  Defendant  likewise  operates  as  an  extinguishment  of 
the  judgment,  and  does  not  authorize  him  to  issue  an  execution 
against  his  fellow-defendants  for  contribution ;  and  it  would 
seem  that  it  is  immaterial  whether  or  not  such  defendant  takes 
an  assignment  of  the  judgment,  or  whether  or  not  he  occupies 
the  position  of  a  surety.^ 

1.  Rogers  v,  McDearmid,  7  N.  H.  sum  due,  the  judgment  becomes  ex- 
506,  which  case,  however,  is  not  pre-  ting^iished,  whatever  maybe  the  inten- 
cisely  in  point,  as  the  question  was  as  tion  of  the  parties  to  the  transaction, 
to  the  effect  of  a  tender  made  after  and  that  it  is  not  in  their  power,  bj  anj 
the  issuance  of  the  writ.  See  also  arrangement  between  them,  to  keep  the 
Tiffany  v.  St.  John,  5  Lans.  (N.  Y.)  judgment  on  foot  for  the  benefit  of  the 
153,  holding  that  a  plaintiff  in  9^.  fieri  party  making  the  payment,  even  if  an 
facias  is  liable  for  directing  a  sale  of  assignment  be  made  to  him. 

the  defendant's  lands  or  goods  after  But  see  Harris  v.  Frank,  29  Kan.  200, 

tender    of    the    damages,    costs    and  wherein  it  is  said  that,  independently 

sheriff's   fees.     Following   Mason   v,  of  any  statutory  enactment,  a  surety 

Sudam,  2  Johns.  Ch.  (N.  Y.)  172.  who  pays  the  judgment  and  takes  anas- 

2.  St.  Francis  Mill  Co.  i^..Sugg,  83  signment  thereof,  the  payment  being 
Mo.  476;  Terry  v.  O'Neal,  71  Tex.  592.  in  consideration  of  the  assignment,  has 

In  Louisiana  a  stranger  who  pays  the  the  right  to  have  an  execution  issued 

judgment  and  receives  from  the  plain-  for  his  benefit,  notwithstanding  such 

tiff  a  subrogation  to  all  his  rights  as  payment.    To  the  same  effect  is  Duf- 

plaintiff  becomes  vested  with  all  the  field  v.  Cooper,  87  Pa.  St.  443,  wherein 

rights,  privileges,  etc.,  of  the  plaintiff,  it  is  said  that  an  actual  assignment  to 

and  is  entitled  to  sue  out  an  execution,  the   paying  surety  is  not  necessary; 

King  v.  Dwight,  3  Rob.  (La.)  2,  dis-  citing  Wright  v,  Grover,  etc.,  Sewing 

anguishing  Fluker  v»  Turner,  5  Mar-  Mach.  Co.,  82  Fa.  St.  80. 

tin  N.  S.  (La.)  707.  In  Indiana,  where  a  judgment  is  re- 

8.  Drefahl  v,  Tuttle,  42   Iowa   177  covered  against  joint  debtors,  one  of 

[ciiinff-  Bones  v.  Aiken,  35  Iowa  534] ;  them  who  is  not  shown  by  the  record 

Laval  v.  Rowley,  17  Ind.  36;  Brackett  to  be  a  defendant  surety  is  not  entitled 

V.  Winslow,  17  Mass.  153,  wherein  it  is  to  an  execution  in  his  own  behalf  after 

said  that  *'to  allow  the  debtor  who  he  has  paid  the  judgment,  but  he  must 

pays  to  avail  himself  of  the  execution  proceed  under  2  Rev.  Stat.  Ind.,  pp. 

would  be  to  give  him  undue  advantage  186,  187,   §  674  ei  seg.,  and  have  the 

and   enable  him   to  exact  the  whole  question  of  suretyship  tried  and  deter- 

debt  or  to  prevent  such  equitable  set-  mined  upon  a  written  complaint  to  the 

off    as    his    companion    might    have  court.     Laval  v,  Rowley,  17  Ind.  36. 

against  him;"  Hammatt  v.  Wyman,  Kanaaa  Statnte.— Civ.  Code  Kan.,  ^ 

9  Mass.  138;  Hull  V.  Sherwood,  59  Mo.  480,  provides  that  when  a  judgment  is 

172,  holding  that  an  execution  is  not  against  several  and  is  upon  an  obli^- 

issuable  in  behalf  of  a  cosurety  who  tion  of  one  of  them  as  security  for 

pays  the  judgment  in  full,  although  another,  and  a  surety  pays  the  amount 

he  takes  an  assignment  of  the  judg-  on  a  part  thereof,  he  shall  be  entitled 

:nent;  Harbeckv.  Vanderbilt,2oN.  Y.  to  the  benefit  of  the  judgment  to  en- 

395,  wherein   the   rule   is  laid   down  force  contribution  or  repayment  **if 

that  where  one  of  several  defendants  within  ten  days  after  his  payment  he 

against  whom  there  is  a  joint  judg-  file  with  the  clerk  of  the  court  where 

ment  pa^s  to  th^  other  party  the  entire  the  judgment  was  rendered  notice  of 
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PiiTmeiit  Aeoompaalad  by  AMipunent. — Where,  however,  the  payment 
is  made  by  a  stranger,  and  the  intention  and  understanding  are 
that  he  shall  take  an  assignment,  he  is  entitled  to  issue  an  exe- 
cution in  the  name  of  the  judgment  creditor.^ 

d.  Validity    of   Writ  Issued   after    Payment— (i)  As 

against  the  Sheriff, — The  writ  is  a  protection  to  the  officer  to 
whom  it  is  directed,  and  he  is  not  only  authorized,  but  it  is  his 
duty,  to  obey  its  mandate.* 

(2)  Title  of  the  Purchaser, — The  question  as  to  the  title  of  a 
purchaser  under  an  execution  issued  upon  a  judgment  after  its 
payment   is  one  of  some  difficulty,  because,  on  the  one  hand, 

his  pajment  and  claim  to  contribution  ment  to  an  execution,  is  a  question  of 
or  repayment.  Upon  the  filing  of  such  intent.  Vanhouten  t;.  Reily,  6  Smed. 
notice  the  clerk  shall  make  an  entry  &  M.  (Miss.)  440;  Harbeck  v,  Vander- 
thereof  in  the  margin  of  the  docket.''  bilt,  20  N.  Y.  395,  in  which  latter  case 
lo  Harris  v.  Frank,  29  Kan.  200,  a  it  is  said:  '* The  judgment  will  be  ex- 
surety  paid  the  judgment  and  took  an  ting^ished  or  not  according  to  the 
assignment  thereof,  which  assignment  intention  of  the  party  paying  it. 
was  entered  upon  the  journal  of  the  The  taking  of  an  assignment,  whether 
court  where  the  judgment  and  other  valid  or  void,  affords >  under  all  cir- 
proceedings  had  in  the  case  were  re-  cumstances  unequivocal  evidence  of 
corded,  and  this  assignment,  although  an  intention  not  to  satisfy  the  judg- 
not  a  notice  in  form,  was  considered  a  ment." 

notice  in  substance  sufficient  to  entitle  2.  Ruckman  v,  Cowell,  i  N.  Y.  505; 

the  surety  to  sue  out  an  execution.  Lewis  v.  Palmer,  6  Wend.  (N.  Y.)  367 

See  also  Worden  v,  Jones,  i  Kan.  [ci/j«^Savacool  v.  Boughton,5  Wend. 
App.  501,  holding  that  unless  the  no-  (N.  Y.)  170] ;  Barr  v.  Combs,  29  Ore- 
tice  required  by  statute  be  given,  the  gon  399,  holding  that  the  writ  is  a 
party  making  payment  is  not  entitled  complete  protection  to  the  sheriff,  al- 
to an  execution,  and  that  the  question  though  he  knows  that  the  judgment  has 
of  the  right  to  contribution  or  repay-  been  paid,  and  that  it  is  his  duty  to 
ment  -may  be  determined  in  an  appro-  execute  it ;  Abercrombie  v.  Chandler,  9 
priate  proceeding  for  that  purpose.  Ala.  625.     In  the  last- mentioned  case 

la  Vew  York,  after  the  union  of  law  it  is  said :  '*  To  permit  the  sheriff  to 
and  equity  powers,  it  was  held  by  the  raise  this  question,  and  to  refuse  to  ex- 
Supreme  Court  that  a  defendant  oc-  ecute  a y?^r//«fiaj,  because  the  judg- 
cupjring  the  position  of  surety,  after  ment  has  been  satisfied,  is  wholly 
paymg  the  judgment  and  taking  an  as-  unwarranted.  His  duty  is  to  execute 
signment  thereof,  might  issue  an  exe-  the  writ,  if  the  court  had  jurisdiction 
cution  against  the  principal,  such  deci-  to  render  the  judgment,  without  spec- 
sions  being  based  upon  the  rule  of  ulating  about  consequences,  with 
equity  that  upon  payment  by  a  surety  which  he  has  no  concern,  and  against 
or  one  of  several  defendants  he  is  en-  which,  to  insure  the  execution  of  the 
titled  to  be  subrogated  to  all  the  rights  writ,  Uie  law  has  clothed  him  with  im- 
aod  remedies  of  the  creditor.      Alden  punity." 

f.  Clark,  II  How.  Pr.  (N.  Y.  Supreme  In  Mason  v,  Vance,  i  Sneed  (Tenn.) 

Ct.)  209   \riiing  Corey  v.   White,   3  178,  60  Am.  Dec.  144,  it  is  said  :  "When 

Barb.  (N.   Y.)  12,  and   Goodyear   v.  an  execution  issued  by  a  court  having 

Watson,  14  Barb.  (N.  Y.)  481].  jurisdiction  of  the    subject  is  regular 

1.  Fiske  V,  Lamoreaux,  48  Mo.  523 ;  and  valid  upon  its  face,  the  simple  duty 

Vanhouten  v.  Reily,  6  Smed.   &  M.  of  the  officer  is  that  he  execute  the  writ 

(Miss.)  440;  Harbeck  v,  Vanderbilt,  20  as  by  it  he  is  commanded.     He  is  not 

^'  Y.  395,  citing  Berly  v.  Taylor,  5  bound  to  inquire  after  the  judgment. 

Hill  (N.  Y.)  577.  or  whether  the  same  has  been  satisfied ; 

QnMtlaii  of  iBteiit. — Whether  or  not  nor  is  he  permitted  to  do  so,  for  his 

the  transaction  is  an  assignment  so  as  office  in  this  respect  is  merely  minis- 

to  entitle  the  person  paying  the  judg-  terial." 
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debtors  should  be  protected  after  the  payment  of  their  debts ; 
and  on  the  other,  innocent  purchasers  ought  to  be  protected 
after  they  have  parted  with  their  money.* 

PurohMen  with  Knowledge. — It  is  undisputed  that  the  sale  confers 
no  title  upon  a  purchaser  who  has  knowledge  that  the  judgment 
had  been  previously  satisfied  and  discharged.* 

BonA  Vide  FvrcliaMn. — However  harsh  the  rule  may  be,  it  is  settled 
by  the  great  weight  of  authority  that  an  innocent  bona  fide  pur- 
chaser  takes  no  title  under  an  execution  issued  after  the  payment 
of  the  judgment.* 

1.  Jackson  v,  CadweU,  i  Cow.  (N.  L.  J.  149];  Games  v.  Piatt,  59  N.  Y. 
Y.)  622, /er  Savage,  C.  J.  405;  Murrell  v.  Roberts,  11   Ired.  L. 

2.  Drefahl  v,  Tuttle,  4a  Iowa  177;  (N.  Car.)  4^4,  53  Am.  Dec.  419;  Hun- 
Plummer  v.  Whitney,  33  Minn.  437,  in  ter  v,  Stevenson,  i  HiU  L.  (S.  Car. )  415, 
which  case  it  was  held  that  the  plain-  wherein  it  is  said  that  'Mf  the  debt  and 
tiff  in  the  writ  is  affected  with  knowl-  costs  are  paid,  the  authority  is  ended ; 
edge  that  the  judgment  has  been  satis-  and  if  a  sheriff  then  sells,  he  sella 
fied ;  Reynolds  v,  Ingersoll,  11  Smed.  without  authority  and  his  sale  is  void ;" 

6  M.  (Miss.)  349,  49  Am.  Dec.  57;  Wills  v.  Chandler,  a  Fed.  Rep.  273. 
Morton  T'.  Grenada  Male,  etc.,  Acade-  In  Wood  v.  Colvin,  2  Hill  (N.  Y.) 
mies,  8  Smed.  &  M.  (Miss.)  773 ;  Wes-  566,  38  Am.  Dec.  598,  Bronson,  J., 
ton  V.  Clark,  37  Mo.  568;  Reed  v,  says:  "When  a  judgment  is  satisfied 
Austin,  9  Mo.  722;  Nesbit  v,  Neill,67  there  is  no  longer  any  power  to  sell, 
Mo.  275 ;  Jackson  v.  Anderson,  4  and  it  is  difficult  to  see  how  a  title  can 
Wend.  (N.  V.)  474;  Jackson  v.  Cad-  be  acquired  even  by  a  bona  fide  pur- 
well,  I  Cow.  (N.  Y.)  622;  Keeling  v.  chaser  without  notice  of  the  payment. 
Heard,  3  Head  (Tenn.)  592.  See  also  *  •  ♦  The  general  rule  is  that  a  pur- 
Jackson  V.  Bowen,  7  Cow.  (N.  Y. )  13 ;  chaser  under  a  power  bujrs  at  his  peril. 
Swan  V.  Saddlemire,  8  Wend.  (N.  Y.)  and,  however  innocent  he  may  be,  we 
676;  Ex  f,  Lawrence,  4  Cow.  (N.  Y.)  have  not  been  referred  to  any  case  which 
417,  15  Am.  Dec.  386;  Reed  v,  Pruyn,  holds  that  he  can  acquire  a  title  w^ith- 

7  Johns.    (N.    Y.)  426;    Sherman   v,  out  showing  a  valid  subsisting  power." 
Boyce,  15  Johns.  (N.  Y.)  443.  Oontra.— Jn  Hoffman  v.  Strohdcker, 

8.  Laval  v,  Rowley,  i7lnd.36;  State  7  Watts  (Pa.)  86,  32  Am.  Dec.  740, 

V,  Salyers,  19  Ind.  432;  Hammatt  v.  Rogers,  J.,  says:  **If  it  is  intended  to 

Wyman,  9  Mass.  138;  King  v.  Good-  say  that  a   purchaser  without   notice 

win,  16  Mass.  63 ;  which  two  last-men-  acquires  no  title,  I  should  adopt  the 

tioned  cases  have  been  frequently  cited  principle  with  great  hesitation,    and 

in  support  of  the  proposition,  and  were  should  be  much  inclined  to  doubt  the 

relied  upon  in   State   v,   Salyers,   19  policy  of  establishing  such  a  rule.     It 

Ind.  432,  in  McClure  v,  Logan,  59  Mo.  would  not  be  for  the  plaintiff  and   de- 

234,  and  in   Swan  v,   Saddlemire,   8  fendant,  under  such  circumstances,  to 

Wend.    (N.  Y.)    676,    among    other  complain,  as  the  injury  would  result 

cases.  from  their  own  fraud  or  negligence,  in 

The  doctrine  finds  support  in  the  not  causing  satisfaction  to  be  entered 

following  cases  also:  Huff  v»  Morton,  on  the  judgment.     It  would  be  impos- 

83  Mo.  399;  Durette  v,  Briges,  47  Mo.  ing  upon  a  purchaser  at  sheriff's  sale 

356;  Wood  V.  Colvin,  2  Hill  (N.  Y.)  the  necessity  of  ascertaining  whether 

566,  38  Am.  Dec.  598,  which  case  has  the  debt  has  been  paid.    He  has    a 

been  often  cited  by  courts  and  text  right  to  purchase  on  the  faith  of  the 

writers ;  Frost  v,  Yonkers  Say.  Bank,  records  of  the  court,  which   import 

70  N.  Y.  553,  26  Am.  Rep.  627;  Ben-  verity." 

ton  v.  Hatch,  122  N.  Y.  322 ;  Craft  v.  See  also  Doe  v.   Snyder,   3   Ho^ir. 

Merrill,   14    N.    Y.    456;    Carpenter  (Miss.)  66,  32  Am.  Dec.  311,  wherein 

V.  Stilwell,  II  N.  Y.  61;  Neilson  t^.  it  is  held  that  a  bona  fide  purchaser 

Keilson,  5  Barb.   (N.   Y.)  565.    See  will  be  protected  where  the  payment 

also  Reynolds  v,  Lincoln,  71  Cal.  183  of  the  judgment  has  not  been  entered 

[citing  French  v,  Edwards,  2  Pac.  C.  of  record  [citing  Luddlngton  t>.  Peck, 
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Advana  to  tk«  FmrokftMr  rest  on  the  principle  that  the  exist- 
ence of  the  debt,  whose  collection  is  the  sole  object  of  the 
issuance  of  the  writ,  is  the  basis  on  which  alone  the  power  to 
sell  depends ;  that  when  the  debt  is  extinguished,  the  authority 
under  and  virtue  of  the  execution  die  with  it ;  and  that  he  who 
buys  under  a  power  buys  at  his  peril  and  takes  nothing  by  his 
purchase  if  the  alleged  power  does  not  exist.^ 

lit^ppsl  of  Jndgmmt  Debtor. — If  the  judgment  debtor  stands  by 
without  taking  any  measures  to  arrest  the  sale  and  without  giv- 
ing notice  of  the  payment,  and  suffers  a  purchaser  in  good  faith 
to  part  with  his  money,  he  will  be  estopped  from  afterwards 
alleging  the  payment  to  defeat  the  title  of  the  purchaser.* 

6.  Death  of  the  Plaintiff— a.  In  General. — At  the  common 
law  and  in  those  states  where  the  rule  has  not  been  changed  by 
statute,  an  execution  cannot  be  regularly  issued  and  tested  after 
the  death  of  the  plaintiff  until  his  personal  representatives  have 
revived  the  judgment  by  a  writ  of  scire  facias.^ 

3  Conn.  700,  and  Jackson  v.  CadweU,  sheriff,  if  by  his  conduct  he  has  made 

I  Cow.  (N.  Y.)  632] ;  Bibb  v.  Jones,  7  himself  obnoxious  to  a  suit." 

How.   (Miss.)   397,  in  which  case  an  1.  McClure  v.  Logan,  59  Mo.  334, 

inno<:ent  purchaser  under  an  alias  ex-  per  Sherwood,  J. 

ecution,  issued  while  a  levj  under  the  S.  Tackson  v.  Cadwell,   i  Cow.  (N. 

original  writ  was  undisposed  of,  was  Y.)  622 y  per  Savage,  C.  J.,  cited  with 

protected  in  his   purchase;   Reed  tr.  approval   in  Wood  v.  Colvin,  2   HiU 

Austin,  9  Mo.  733,  which    last-men-  (N.  Y.)  566. 

lioned  case,  however,  has  been  repeat-  See  also  Bishops  v,  Gregory,  5  B. 

edly  overruled,  Mon.  (Ky.)  359,  holding  that  where  a 

In  Boren  v.  M'Gehee,  6  Port.  (Ala.)  judgment  has  been   paid  and  the  rec- 

433,31  Am.Dec.  695,  an  execution  was  ord  does  not  contain  any  evidence  of 

kept  alive  for  the  benefit  of  the  sheriff  payment,  a  purchaser  under  an  execu- 

af ter  payment  by  the  sheriff,  and  it  was  tion  thereafter  issued  is  not  affected  by 

held  that  the  interest  of  the  sheriff  in  the  payment  and  cannot  avail  himself 

the  judgment,  such  interest  not  ap-  of  that  fact  to  escape  liability  upon  a 

pearing  of  record  and  being  unknown  sale  bond,  the  sale  being  acquiesced  in 

to  the  purchaser,  did  not  affect  the  by  the  debtor.     Distinguishing  Chiles 

purchaser's  title  to  property  purchased  v,  Bernard,  3  Dana  (Ky.)  95. 

at  the  sheriff's  sale,  the  court  saying :  8.  England. — Earl  v.  Brown,  i  Wils. 

'*If  we  should  decide  that,  in  a  case  303. 

circumstanced    like  this,  a  recovery  Alabama. ^^^Hoor^  v.  Bell,   13  Ala. 

could  be  had  against  the  purchaser  at  469,  from  which   it  would  seem   that 

•heriff's  sale,  confidence  would  be  de-  the  judgment  should  be  revived  in  the 

stroyed  in  such  sales,   and   the  con-  name  of  the  personal  representative  by 

sequences  would   be   most  injurious,  scire  facias^  although  such  revivor  is 

Not  only  would  it  affect  the  value  of  not  provided  for  by  statute.     Citing 

property  so  exposed,  but  the  fair  pur-  Berryhill  v.  Wells,  5  Binn.   (Pa.)  56, 

chaser  would  lose  his  money,  invested  wherein  Tilghman,   C.  J.,    remarked 

under  the  sanction  of  the  tribunals  of  that  he  considered  the  power  of  issu- 

the  country-— while,  on  the  other  hand,  in^  9i  scire  facias  "as  appurtenant  to 

by  deciding  that  the  process  is  not  the  power  of  issuing  an  execution  and 

▼Old,  but  voidable  only,  and  that  the  included   in  it,  though  not  expressly 

lair  purchaser   without   notice    may  mentioned." 

acquire  dtle  under  it,  we  preserve  the  Illinois. — Meyer  v.  Mintonye,    106 

general  symmetry  of  the  law.    The  111.  414;  Brown  v.  Parker,  15  111.  307, 

defendant,  as  has  been  already  stated,  per  Treat,  C.  J. 

bu  bis  remedy  against  the  plaintiff,  Kentucky. — Breckinridge  v.  Taylor, 

in  the  execution,  as  well  as  against  the  i  B.  Mon.  (Ky.)  363. 

825  Volume  VIII. 


Preliminary  Xmentialf               EXECUTIONS  and  Impadlmmti. 

b.  Writ  Tested  before  the  Plaintiff's  Death. — By  the 

rule  of  the  common  law  it  was  permissible  to  issue  an  execution 
after  the  plaintiff's  death,  provided  such  execution  bore  teste  as 

Maryland. — Trail  v.  Snouffer,  6  Md.  cution  is  issued  in   the  name  of  the 

308,   wherein   it  is  said  that  no  case  plaintiff  after  he  has  assigned  the  judg- 

has  been  found  by  the  court  **  in  which  ment,   the  fact  that  the    assignee  is 

9i  fieri  facias  has  been  enforced  in  the  dead  and  that  his  estate  is  not  repre- 

name    of   a  deceased    plaintiff  where  sented  will  not  support  an  affidavit  of 

the  fact  of  his  death,  at  the  date  of  the  illegality,  as  payment  to  the  original 

writ,  has  been  relied  upon  against  its  plaintiff  will  protect  the    defendant, 

validity  at  the  return  of  the  process."  Brown  v.  Gill,  49  Ga.  549. 

Michigan. — ^Jenness  v.  Lapeer  Cir-  Judgment  Recovered  in  Justtce 'a  Gout, 

cuit  Judge,  42  Mich.  469.  — In  Thornier  v.  Moore,  106  111.  496, 

Mississippi, — Hughes  v.  Wilkinson,  it  was  held  that  after  the  death  of  a 

37  Miss.  482.  plaintiff  who  had  recovered  a  judgment 

New  Jersey. — Harwood  v.  Murphy,  in  a  justice's  court,  the  administratrix 

13  N.  J.  L.  193;  Warwick  v.  ,  20  had  no  power  to  enforce  the  judgment 

N.  ].  L.  116.  by  execution,  and  that  it  was  neces- 

Ne-w  York. — ^Thurston  v.  King,  i  sary  to  bring  a  new  action  on  the  judg- 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  126,  ment  in  the  name  of  the  administratrix, 
wherein  Mitchell,  J.,  adverts  to  the  Ignorance  of  naJntUfsDeaAli. — Ad  ex- 
rule  which  existed  before  the  adoption  ecution  issued  after  the  plaintiff's  death 
of  the  Code.  See  also  Bellinger  v.  without  a  jciVe/Vrc/aj  is  irregular,  and 
Ford,  21  Barb.(N.  Y.)  311;  Ireland  v.  it  is  immaterial  that  the  attorney  who 
Litchfield,  22  How.  Pr.  (N.  Y.  Super,  caused  the  writ  to  issue  was,  at  the 
Ct.)  178  [in  which  latter  case  Bos-  time  of  its  issuance,  ignorant  of  the 
worth,  C.  J.,  cites  Troup  v.  Wood,  4  plaintiff's  death.  Morgan  v.  Taylor, 
Johns.   Ch.  (N.  Y.)  249;  Baldwin  v.  38  N.  J.  L.  317. 

Hale,  17  Johns.  (N.  Y.)  272;  Murphy  Bl|^t  of  Administrator  to  Procnre  Qr- 

V.  Cochran,  i  Hill  (N.  Y.)  339J.     See  derfiirlssaance  of  Execution. — After  the 

further  Center  v,  Billinghurst,  i  Cow.  death  of  the  plaintiff,  the  administra- 

(N.  Y.)  33.  tor  cannot  procure  an  order  for  the  is- 

North  Carolina. — Wingate  v.  Gib-  suance  of  an  execution  in  the  name 

son,  I  Murph.  (N.  Car.)  492;  Ellison  or  for  the  benefit  of  the  decedent,  but 

V.  Andrews,  12  Ired.  L.  (N.  Car.)  188;  the  suit  should  be  re%ived  in  the  name 

Aycock  V.  Harrison,  65  N.  Car.  8.  of  the  administrator,  and  an  execution 

Tennessee, — Gregory  v.  Chad  well,  issued  in  his  name  as  plaintiff.     Dinet 

3  Coldw.  (Tenn.)  390.  v.  Eigenmann,  80  111.  274. 

Texas. — Bennett  v.  Gamble,  i  Tex.  Revivor  In  Appellate  Court   pending 

124,  per  Lipscomb,  J.     See  also  Scott  Appeal   firom  Judgment.  —  Where    the 

V.  Lyons,  59  Tex.  593  [citing  Holman  plaintiff  dies  pending  an  appeal,  a  re- 

V,  Chevaillier,  14  Tex.  337,  and  Fow-  vivor  in   the   appellate  court   in    the 

ler  V.  Burdett,  20  Tex.  34].  name  of  the  personal  representatives 

Virginia, — ^May  v.  North  Carolina  will   not,  on  affirmance,  operate  as  a 

State  Bank,  2  Rob.  (Va.)  60,  40  Am.  revivor  so  as  to  authorize  an  execution 

Dec.  726,  wherein  Allen,  J.,  says  obiter:  to  be  issued  from  the  trial  court  in  the 

'*  We  have  cases  without  number  de-  names  of  such  representatives  without 

ciding  that  if  the  plaintiff  dies  after  a  revivor  in  that  court  also.    Breckin- 

judgment,  there  cannot  be  execution  ridge  v.  Taylor,  z  B.  Mon.  (Ky.)  263, 

before  a  scire  facias  in  the  name  of  the  following  Handley  v,  Fitzhugh,  3  A. 

representative."  K.  Marsh.  (Ky.)  561. 

After  Assignment  of  Judgment— Z>«a/il  Defenses  Available  In  Original  Suit.— 

of  Plaintiff.— The  death  of  the  plain-  In  Bell  v.  Williams,  4  Sneed  (Tenn.) 

tiff  after  he  has  assigned  the  judgment  196,  it  is  said :  *'  It  is  now  too  well  set- 

and  while  he   has  no  interest  in  the  tied  to  admit  of  discussion,  thiat  to  a 

judgment,  does  not  affect  tlie  right  of  scire  facias  to  revive  a  judgment  the 

the  assignee  to  sue  out  an  execution,  party  can  make  no  defense  which  he 

and  does  not  render  revival  necessary,  could  have  made  in  the  original  suit." 

Harris  v.  Frank,  29  Kan.  200.  Citing  Deberry  v,  Adams,  9  Yerg. 

Death  of  Assignee, — Where  an  exe-  (Tenn.)  52. 
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of  a  day  prior  to  his  death.* 

r.  Death  of  One  of  Plurality  of  Plaintiffs. — ^Where 
there  are  joint  plaintiffs  and  one  or  more  die  after  judgment,  the 

survivors  may,  unless  the  rule  of  the  common  law  has  been 
changed  by  statute,  have  an  execution  without  a  scire  facias.^ 

d.  Statutory  Provisions. — In  some  states,  notably  those 
having  codes  of  practice,  it  is  not  necessary  to  sue  out  a  writ  of 
scire  facias,  and  other  methods  have  been  introduced  by  which 
execution  may  be  had  on  the  judgment  after  the  plaintiff's 
death.' 

1.  Bellinger  v.  Ford,  14  Barb.  (N.  by  executors  in  behalf  of  different  leg- 
Y.)250,/«fr  Hand,  J.,  citing  Center  atees,  such  decreets  not  in  the  nature 
V.  Biilinghurst,  i  Cow.  (N.  Y.)  33,  of  a  judgment  in  a  joint  action,  but  is 
and  Hay  v.  Fowler,  i  How.  Pr.  (N.Y.  several,  and  upon  the  death  of  one  of 
Supreme  Ct.)  127;  Jones  v.  Newman,  the  executors  the  doctrine  of  survival 
36  Hun  (N.  Y.)  634,  citing-  Lansing  does  not  apply  so  as  to  authorize 
V.  McKiilup,  I  Cow.  (N.  Y.)35;  Neil  the  issuance  of  an  execution  without 
V.  Gaut,  I  Coldw.  (Tenn.)  396;  Greg-  reviving  the  judgment  by  scire  facias 
ory  V.  Chadwell,  3  Coldw.  (Tenn.)  390.  in  the  name  of  the  administrator  a,  b.  n, 

A  Stalnte  Beqnlzlng  tlio  Writ  to  Im  Ellison  v.   Andrews,  12  Ired.  L.  (N. 

Daled  as  of  the  day  on  which  it  actually  Car. )  188. 

issues  changes  this  rule  of  the  common  In  Kansas,  under  the  statutes  provid- 

law  and  prohibits  the  issuance  of  the  ing    for  the    revivor    of    actions  and 

writ  after  the  plaintiff's  death.     Mor-  judgments  (Gen.  Stat.    1889,  c.  80,  f 

gan  r.  Taylor,  38  N.  J.  L.  317.  439  et  seg.),  after  the  death  of  one  of 

2.  Withers  V.  Harris,  2  Ld.  Raym.  the  members  of  a  partnership  in  whose 
8q8,  wherein  Lord  Holt  says  that  favor  judgment  has  been  recovered,  an 
**  where  there  are  several  plaintiffs  or  execution  is  not  issuable  until  the 
defendants  and  one  of  them  dies,  ex-  death  of  the  party  is  suggested  and 
ecution  may  be  sued  out  by  or  against  the  judgment  revived  in  Uie  name  of 
the  survivors  upon  suggestion  of  the  his  legal  representative.  Ballinger  v, 
death  made  upon  the  roll ; "  Pennoir  v.  Redhead,  i  Kan.  App.  434. 

Brace,  i  Salk.  319,  cited  in  Cushman  8.  m  Dllnola  the  personal  represent- 

V.  Carpenter,   8  Cush.    (Mass.)  388;  ative  may  sue  out  an  execution  in  his 

Hamilton  v.  Lyman,  9  Mass.    14,  in  own  name  after  causing  letters  testa- 

which  last-mentioned  case  it  is   said  mentary  or  of  administration  to  be  re- 

that "  the  course  of  the  books  shows  corded    in    the    court    in    which   the 

tliat  the  proper  mode  of  proceeding  in  judgment  exists.      Fitts  v.  Davis,  42 

such  case  would  be  to  take  out  the  exe-  111.  391 ;  Brown  v»  Parker,  15  111.  307. 

cation  conformed  to  the  judgment  in  Indiana. —  Under  2  Rev.  Stat.  Ind. 

the  name  of  all  the  creditors,  without  1876,  p.  548,  4  155,  an  execution  was  is- 

regarding  the  death  of  any  one ;"  How-  suable  upon  judgments  in  favor  of  an 

ell  t^.  Eldridge,  21  Wend.  (N.  Y.)  678,  intestate  without  any  revivor  of  the 

/«r  Nelson,  C.  }.;  Ellison  v.  Andrews,  judgments.     Mavity  v.  Eastridge,  67 

12  Ired.  L.  (N.  Car.)  188,  per  Ruffin,  Ind.  211;  Armstrong  v.  McLaughlin, 

C.  J.;  Dickinson   v.  Bowers,  7  Baxt.  49  Ind.  370. 

(Tenn.)  307.  Iowa. — Code  Iowa,  §  3130,  provides 

See  also  Berryhill  v.  Wells,  5  Binn.  that  the  death  of  one  or  of  all  of  the 

(Pa.)  c6,  wherein  the  rule  is  affirmed  plaintiffs  shall  not  prevent  the  issuance 

and   the  court    says :  "  This    is  very  of  an  execution,  but  requires  the  clerk 

true,  because  there  is  no  new  party  to  to  indorse  on  the  execution  the  fact  of 

the  execution;   the  death   of  the  de-  the  death,   and,   if    all  be  dead,   the 

ceased  plaintiff  appears  either  by  sug-  names  of  the  personal  representatives 

gestion  on  the  record,  or  by  recital  in  or  heirs,  as  the  case  may  be.    White  v, 

the  execution,  and  no  person  but  the  Secor,  58  Iowa  533.     See  also  Meek  v. 

survivor  is  entitled  to  the  execution."  Bunker,  33  Iowa  169,  in  which  case  it 

Jndcmmt  Hot   Joint   tmt  Seyeral. —  was  held  to  be  ground  for  an  injunc- 

Where  a  decree  for  money  is  recovered  tion  that  the  writ  was  issued  in  the 
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e.  Validity  of  Writ  Irregularly  Issued  without 
Revivor. — According  to  some  authorities  the  revivor  of  the 
judgment  after  the  death  of  the  plaintiff  is  a  mere  technical 
form  involving  no  substantial  right,  the  omission  of  which  will 
not  render  the  execution  void,  but  voidable  only ;  *  but  equally 

name  of  the  deceased  plaintiffs  with-  signee  of  the  judgment,  if  it  has  been 

out  indorsement.  assigned,  and  the  execution  must  be 

In  Kansiui,  under  the  statutes  provid-  indorsed  with  the  name  and  residence 

ing  for  the  revivor  of  actions  and  judg-  of  the  person  issuing  the  same."  Free- 

ments   (Gen.  Stat.   1889,  c.   80,  J  439  man  v,  Dutcher,  15  Abb.  N.  Cas.  (N. 

et  seq.)f  an  execution  is  not  issuable  Y.   Supreme  Ct.)    431,   holding  that 

after  the  plaintiffs  death  until  after  this  section  does  not  prohibit  an  exec- 

the  death  of  the  partj  is  suggested  utor  from  bringing  an  action  on  the 

and  the  judgment  is   revived  in  the  judgment  according  to  the  old  prac* 

names    of    his    leeal    representatives,  tice.  Citing  Lane  v.  Salter,  51  N.  Y.  z. 
Berllinger    v.  Redhead,  i  Kan.  App.        In  Tennessee,  by  statute,  upon  the 

434.  death  of  the  plaintiff  who  has  recovered 

Kantacky. —  Civ.  Code  Ky.,  4  433  et  a  judgment  against  joint  defendants, 

seq,^  provides  tliat  the  death  of  one  or  his  administrator  may  have  the  judg- 

even  all  of  the  plaintiffs  shall  not  pre-  ment  revived  against  any  one  or  all  of 

vent  an  execution  being  issued ;  but  on  the  defendants  at  his  option.     Gregory 

such  execution  the  clerk  is  required  to  v,  Chadwell,  3  Coldw.  (Tenn.)  390. 
indorse  the  death  of  the  plaintiff  and        In  Texaj,  after  the  death  of  a  sole 

the  name  of  his  representative  or  rep-  plaintiff,  it  is  necessary  under  the  stat- 

resentatives,    Morgan  v.  Winn*  17  B.  ute  to  file  with  the  clerk  an  affidavit 

Mon.  (Ky.)  333;  Venable  v.  Smith,  i  setting  forth  his  death  and  a  certificate 

Duv.  (Ky.)  196.  of  the  appointment  of  an  administra- 

In  Hew  York  the  writ  of  scire  facias  tor.     Scott  v,  Lyons,  59  Tex.  593,  cit- 

has  been  abolished.     Prior  to  1866  it  in^HolmanT'.  Chevaillier,  i4Tex.  337, 

was  necessary  to  bring  an  action  in  the  and  Fowler  v.  Burdett,  20  Tex.  34. 
nature  of  a  scire  facias  under  Code,  ^        InWl80ongl]i,under  Act  April  38, 1858, 

438.     Ireland   v.  Litchfield,   %2  How.  an  execution  is  issuable  after  the  death 

Pr.  (N.  Y.  Super.  Ct.)  178;  Nims  v,  of  the  person  in  whose  favor  a  judg- 

Sabine,  44  How.  Pr.  (N.  Y.  Supreme  ment  has  been  rendered,  in  the  same 

Ct.)  353;  Thurston  v.   King,  i   Abb.  manner  and  with  like  effect  as  though 

Pr.  (N.  Y.  Supreme  Ct.)  I36,  in  which  such  person  were  still  living.    Holmes 

case  it  is  said  to  be  permissible  to  pro-  v.  Mclndoe,  20  Wis.  657. 
ceed  by  a  motion  or  supplemental  com*        Rrvlvor  Optional  with  AdmlnUlrator. 

plaint,  but  that  the  safest  method  is  to  —  In  Armstrong  v,  McLaughlin,  49 

bring  an  action;    Wheeler  v.  Dakin,  Ind.   370,  it  was  held  that,  notwith- 

13  How.  Pr.  (N.  Y.  Supreme  Ct.)  537,  standing  the  statute  dispensing  with 

wherein  it  is  said  that  an  execution  the    revivor,    the    administrator    was 

cannot  be  ordered  on  motion,  and  that  nevertheless  entitled  to  have  the  judg- 

an  action  is  not  only  tlie  proper,  but  ment  revived  if  he  so  wished.     Citing 

the  only,  method  of  obtaining  relief.  Wyant  v,  Wyant,  38  Ind.  48. 
See  also  Jay  v,  Martine,  a  Duer  (N.        I.  Hughes  t/.Wilkinson,  37  Miss. 483, 

Y.)  654;  Cameron  v.  Young,  6  How.  per  Handy,  J. ;  Jackson  v,  Scanland,  65 

Pr.  (N.  Y.  Supreme  Ct.)  373 ;  Swift  v.  Miss.  481 ;  Jenness  v,  Lapeer  Circuit 

Flanagan,  13   How.    Pr.    (N.    Y.    Su-  Judge,  42  Mich.  469,  holding  that  a 

preme  Ct.)  438;  Miller  v,  Rossman,  15  purchaser  under  an  execution  issued 

How.  Pr.   (N.  Y.  Supreme  Ct.)    10;  in  the  usual  form  after  the  death  of  the 

Bellinger  v.  Ford,  3i  Barb.    (N.  Y.)  plaintiff,  without  revivor,  acquires  a 

311.    See  further  4  Wait's  Pr.  7/.  good  title,  and  that  the  irregularity 

Under    Code    Civ.    Pro,,    ^     1376,  may  be  cured    nunc  pro  tunc  [citing 

••where  the   party  recovering  a  final  Cumber  v.  Wane,  i  Stra. 426,  and  Tap- 

ludgment  has  died,  execution  may  be  ley  v.  Goodsell,  122  Mass.  176].     See 

issued  at  any  time  within  five  years  also  Day  v.  Sharp,  4  Whart  (Pa.)  33^ 

after  the  entry  of  the  judgment  by  his  34  Am.  Dec.  509;  Darlington  v,  Speak- 

personal  representatives,  or  by  the  as-  man,  9  W.  &  S.  (Pa.)  182. 
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respectable  authorities  maintain  that  without  revivor  the  execu* 
tion  is  absolutely  void,  because  after  the  plaintiff's  death  there  is 
no  longer  a  party  in  esse  competent  to  sue  out  an  execution  on 
the  judgment  and  receive  payment  or  enter  satisfaction  thereof, 
and  because  judicial  proceedings  cannot  be  carried  on  in  the 
name  of  a  dead  man.^ 

7.  Death  of  the  Defendant — a.  In  Generau — It  is  abundantly 
settled,  and  it^  is  a  rule  of  law  which  is  not  open  to  question,  that 
where  there  is  but  one  defendant,  and  he  dies  after  judgment, 
an  execution  cannot  be  issued  without  first  reviving  such  judg* 
ment  by  a  writ  of  scire  facias,  unless,  as  will  be  seen  hereinafter, 
the  writ  is  tested  as  of  a  day  before  his  death.*     The  reasons  given 

1.  Brown  v,  Parker,  15  lU.  307,  in  469,  and  Morgan  v.  Taylor,  38  N.  J.  L. 

which  case  it  is  said  that  there  is  no  317,  holding  that  an  execution  soirreg- 

difference  in    principle  whether   the  ularly  issued  should  be  quashed  on 

writ  be  sued  out  without  revivor  after  motion. 

the  plaintiff's  death,  or  after  the  de-  8.  Heapy  v.  ParHs,  6T.  R.  368;  Jef- 
feodant's  death,  and  according  to  the  freson  v.  Morton,  2  Saund.  6;  Bragner 
great  weight  of  authority  an  execution  v,  Langmead,  7  T.  R.  24;  Pennolr  v, 
sued  out  after  the  death  of  the  defend-  Brace,  i  Salk.  319,  wherein  it  is  said 
ant  without  reviving  the  judgment  is  that ''  where  any  new  person  is  either 
absolutely  void  whether  its  validity  be  to  be  better  or  worse  by  the  execution, 
drawn  in  question  directly  or  collater-  there  must  be  a  scire  facias;^*  which 
ally.  See  also,  to  the  same  effect,  cases  have  beqn  frequently  relied  upon 
Meyer  v.  Mintonye,  106  III.  414;  Bel*  by  American*courts  in  support  of  the 
linger  v.  Ford,  21  Barb.  (N.  Y.)  311,  proposition  stated  in  the  text, 
wherein  it  is  said  that,  '*  the  plaintiff  Among  the  numerous  cases  decided 
being  dead,  the  judgment  stood  be-  by  American  courts  affirming  and  rec- 
tween  new  parties  who  must  have  a  day  ognizing  the  proposition  are  the  fol- 
ia court  before  execution  could  issue ; ''  lowing : 

Ballinger  r.  Redhead,  x  Kan.  App. 434,  Alabama,  —  Sims  v,  Eslava,  74  Ala. 

holdingthat  a  sale  made  under  such  ir-  594;  Brown  r.  Newman,  66  Ala.  275; 

regular  execution  is  invalid  and  should  Hendon  t;.  White,  52  Ala.  597;  Hurt 

be  set  aside  on  motion;  Graham  v.  v. 'Nave,  49  Ala.  459;    Whitlock  v. 

Chandler,  15  Ala.  342.  Whitlock,    25    Ala.    543;    Martin   v. 

In  Stewart  v.  Nuckols,  15  Ala.  225,  Branch  Bank,  15  Ala.  587,  50  Am.  Dec. 
50  Am.  Dec.  127,  it  was  held  that  a  147;  Graham  f.  Chandler,  15  Ala.  342; 
purchaser  acquired  no  title,  the  court  Hurst  v.  Weathers,  15  Ala.  417 ;  Jones 
saying:  '*  The  analogy  of  such  an  exe-  v.  Swift,  12  Ala.  144;  Henderson  v, 
cation  to  one  sued  out  after  a  year  and  Gandy,  iz  Ala.  431,  holding  that  where 
a  day  from  the  time  the  judgment  is  an  execution  is  issued  after  the  def  end- 
rendered,  is  not  perceived.  In  the  lat-  ant's  death,  it  is  so  wholly  void  that  a 
ter  case,  a  satisfaction  of  the  judgment  sheriff  into  whose  hands  it  may  come 
was  presumed  from  the  neglect  of  the  cannot  be  ruled  for  not  returning  it; 
plaintiff  to  enforce  its  parment.  Yet  Cawthorn  v.  Knight,  11  Ala.  579;  Hol- 
in  such  cases,  «  »  »  if  the  execution  loway  v.  Johnson,  7  Ala.  660;  Moore 
issued  without  a  scire  facias,  after  a  v.  Bell,  13  Ala.  469;  Burk  v,  Jones,  13 
year  and  a  day,  and  the  defendant  did  Ala.  167 ;  Abercrombie  v.  Hall,  6  Ala. 
not  interpose  to  set  it  aside,  it  was  an  657;  Mansony  v,  U.  S.  Bank,  4  Ala. 
implied  admission  that  the  judgment  735 ;  Fryer  v,  Dennis,  3  Ala.  254 ;  Col- 
was  unsatisfied  and  existed  in  full  lingsworth  v,  Horn,  4  Stew.  &  P. 
force.     An   execution    issued    under  (Ala.)  237. 

ittch  circumstances  was  regarded  as  Arkansas.  —  Blanks  v.   Rector,   24 

a  mere    irregularity,    which    it    was  Ark.  496,  88  Am.  Dec.  780;  Davis  v. 

competent  for  the  party  defendant  to  Oswalt,  18  Ark.  414,  68  Am.  Dec.  182 ; 

waive."  Bently  v,  Cummins,  9  Ark.  487.    See 

See  further  Moore  v.  Bell,  13  Ala.  also  Hornor  v.  Hanks,  22  ArL  57a; 
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for  the  necessity  of  a  scire  facias  are  that  new  parties  are  to  be 
affected  by  the  execution,  and  that  these  new  parties  should  have 

Adamson  v,  Cummins,  lo  Ark.  541 ;  ton  v.  Cxx>ghan,  ao  Johns.  (N.  Y.)  106. 

James  v.  Marcus,  18  Ark.  421.  See  also  Wallace  v.  Swinton,  64  N.  Y. 

California. — ^Smith  v.  Reed,  52  Cal.  188;   Wood  v,   Morehouse,  45  N.  Y. 

345.  368;  Marine  Bank  v.  Van  Brunt,  49 

Delaware, — Cooper  v.  May,  I  Harr.  N.  Y.  x6o;  Alden  v»  Clark,  11  How. 
(Del.)  18,  in  which  case  C la jton,  C.  J.,  Pr.  (N.  Y.  Supreme  Ct.)  209. 
says :  **  I  have  met  with  no  case  where  North  Carolina, — Williams  v.  Wea- 
you  can  take  out  execution  which  must  ver,  94  N.  Car.  134 ;  Sawyers  v.  Saw- 
be  tested  after  the  death  of  the  plain-  vers,  93  N.  Car.  321 ;  Halso  v.  Cole,  82 
tiff  or  defendant.  A  scire  facias  is  N.  Car.  161 ;  Aycock  v.  Harrison,  65 
■necessary  in  every  such  case."  See  N.  Car.  8;  M'Carson  v,  Richardson,  i 
also  Farmers'  Bank  v.  Reynolds,  i  Dev.  &  B.  L.  (N.  Car.)  561;  State  v. 
Harr.  (Del.)  513.  Pool,  6  Ired.L.  (N.  Car.)  288;  Wood 

Georgia, — ^Smith  v,  Lockett,  73  Ga.  v.  Harrison,  i  Dev.  &  B.  L.  (N.  Car.) 

104.  356.     See  also  Barfield  v,  Barfield,  113 

Illinois,  —  Brown  v,  Parker,  15  111.  N.   Car.  230;   Samuel  v,   Zachery,  4 

307,  per  Treat,  C.  J.  Ired.  L.  (N.  Car.)  377;  Bowen  v.  Mc- 

Indiana, — Whitehead  v,  Cummins,  CuUough,  Term  (N.  Car.)  261. 

2  Ind.  58;  State  v.  Michaels,  8  Blackf.  Oilt<?.— Cartney  v.  Reed,  5  Ohio  221 ; 
(Ind.)  436;  Faulkner  v,  Larrabee,  76  Massie  v.  Long,  2  Ohio  287,  15  Am. 
Ind.  154,  per  Elliott,  J.  Dec.  547. 

Iowa, — Bull  f^.  Gilbert,  79 Iowa  547;  Oregon. — Bower    v.     Holladay,  18 

Welch  V,  Battern,  47  Iowa  147;  Boyle  Oregon  491. 

V,   Maroney,  73  Iowa  70,  5  Am.    St.  Pennsylvania, — Speer  v.  Sample,  4 

Rep.  657.  Watts  (Pa.)  367;  Springers.  Brown, 

Kansas. — Halsey  v.  Van  Vliet,  27  9  Pa.  St.  305. 

Kan.  474.  Tennessee, — ^Boyd  v,  Armstrong,  i 

Kentucky, — Calloway  v.  Eubank,  4  Yerg.  (Tenn.)  40,  wherein  the  court 

J.  J.  Marsh.    (Ky.)  280;   Handley  v,  says:  ''It  is  believed  no  case  can  be 

Pitzhugh,  3  A.  K.  Marsh.  (Ky.)  561;  found  impugning  this  position,  to  wit, 

Bristow  V,  Payton,  2  T.  B.  Mon.  (  Ky.)  that  a  scire  facias^  as  far  as  it  relates  to 

91,    15  Am.    Dec.    134;  Waggon    v,  execution,  must  be  interposed  between 

M*Coy,   2  Bibb  (Ky.)    198;  Davis  v,  the  judgment  and  execution,  to  pre- 

Young,  2  T.  B.  Mon.  (Ky.)  60.  vent  undue  surprise  upon  the  party  to 

Massachusetts, — Hildreth v.  Thomp-  be    charged."    See    also    Puckett    v. 

son,  16  Mass.  191,  wherein  Parker,  C.  Richardson,  6  Lea  (Tenn.)  49;  M'Ma- 

J.,   says :  **  We  know  of  no  authority,  hon  v,  Glasscock,  5  Yerg.  (Tenn.)  304; 

m  England  or  this  country,  for  issu-  Gwin  v.  Latimer,  4  Yerg.  (Tenn.)  22 ; 

ing  an  execution,  where  a  party  to  the  Boyd  v,  Armstrong,  i    i  erg.  (Tenn.) 

judgment  is  dead,  and  when  that  fact  40 ;  Preston  v,  Surgoine,  Peck  (Tenn.) 

shall  be  made  to  appear,  by  comparing  72 ;  Neil  v,  Gaut,  i  Coldw.  (Tenn.)  396. 

the  time  of  the  death  with  the  teste  of  Texas, — ^Taylor  v.  Snow,   47   Tex. 

the  writ  of  execution."  462,  26  Am.  Rep.  311;   Chandler  v. 

Mississippi.'-^Hughes     v,    Wilkin-  Burdett,  20  Tex.  42 ;  McMillcr  v.  But- 

son,    37    Miss.    482 ;    Harrington    v,  Icr,  20  Tex.  402 ;  Conkrite  v.  Hart,  10 

O'Reilly,  9  Smed.  &  M.  (Miss.)  216,  Tex.  140;  Turner  v.  Smith,  9  Tex.  626; 

48  Am.  Dec.  704;  Davis  v.   Helm,  3  Bennett  v.  Gamble,  i  Tex.  124.     See 

Smed.   &  M.    (Miss.)    17;   Wilson  v,  also  Bynum  v,   Govan,  9  Tex.   Civ. 

Kirkland,  Walk.  (Miss.)   155;  Hubert  App.  559,  and  Hooper  v.  Canithers,  78 

V,  Williams,  Walk.  (Miss.)  175;  Hicks  Tex.  432. 

V,  Murphy,  Walk.  (Miss.)  66.  Lrtah.^VleaYeT  v,  Pickard,  7  Utah 

Missouri, — Hardin  v,  McCanse,  53  296. 

Mo.  255;  Miller  v,  Doan,  19  Mo.  650.  Virginia. — ^May  v.  North  Carolina 

JVew  Hampshire.— ButXer  V.  HtLjneSy  State  Bank,  2  Rob.  (Va.)  60,  40  Am. 

3  N.  H.  21.  Dec.  726,  per  Allen,  J.,  obiter. 

New  Torh, — Woodcock  v,  Bennet,  Wisconsin, — Harteaux  v,  Eastman, 

I   Cow.   (N.    Y.)    740;     Stymets    v,  6   Wis.  410,  wherein  Cole,  J.,  obit^r^ 

Brooks,  zo  Wend.  (N.  Y.)  307;  Mor-  declares  the  common-law  rule. 
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a  day  in  court  to  show  cause,  if  any  they  can,  against  the  appli* 
cation  of  their  property  to  the  discharge  of  the  judgment.* 

ftatnte  MiUxig  Judgment  a  Lien. — A  scire  facias  is  necessary,  it  would 
seem,  after  the  debtor's  death  before  issuing  execution  none  the 
less  because  by  statute  the  judgment  is  made  a  lien  upon  the 
debtor's  property.* 

Liry  of  Attaehment  in  Debtor's  Lifotime. — The  levy  of  an  attachment 
in  the  lifetime  of  the  debtor  does  not  change  the  rule  and  enable 
the  creditor  to  issue  an  execution  after  the  debtor's  death  with- 
out revival,  to  reach  the  attached  property.^ 

SiviTor  in  Appellate  Conrt  pending  Appeal. — Where  the  defendant  dies 
pending  an  appeal,  a  revivor  in  the  appellate  court  does  not  have 
the  effect  of  reviving  the  judgment  or  decree  so  as  to  authorize 

Untied  States.  —  Ransom   v.    Wil-  the  scire  facias  been  regularly  issued 

liams,  2  Wall.  (U.  S.)  313;  Mitchell  v,  and  prosecuted.     In  that  case  the  exe- 

St.  Maxent,  4  Wall.  (U.  S.)  237;  Erwin  cution  would  have  issued  against  the 

V.  Dundas,  4  How.  (U.  S.)  76;  Wilson  executor.  »  »  ♦  If  it   might  lawfully 

f.  Hurst,  Pet.  (C.  C.)  140.  have  issued  against  the  executor,  hav- 

Deatli  of  Debtor  FreYente    Filing   of  ing  issued  against  *  *  *  the  dead  man, 

Jasttee'i  Transcript. — The  transcript  of  it  is  void." 

a  justice's  judgment  and  of  an  execu-  2.  Davis  v.   Helm,   3  Smed.   &  M. 

tion  that  has  been  returned  »tf //a  ^(7»a  (Miss.)   17,   wherein  the  court  says: 

cannot  be  filed  in   the   Circuit  Court  **We  apprehend  that  the  question  of 

after  the  death  of  the  defendant.  Cling-  lien  or  no  lien  had  no  influence  in  dis- 

man  v.  Hopkie,  78  111.  152.   The  report  pensing  with  the  scire  facias.    Why  is 

of  the  case  does  not  show  whether  or  it  that  a  new  party  must  be  brought 

not  the  execution  was  issued  by   the  into  court?    It  is  that  he  may  have  an 

justice  before  bis  death,  though    pre-  opportunity  of  defeating  the  execution, 

sumably  it  was.  by  showing  payment,  release,  or  any 

1.  Stjrmets  v.  Brooks,  10  Wend.  (N.  other  matter  in  defense.   Does  not  this 

Y.)    206;    Wallace    v,    Swinton,    64  reason  hold  as  well   when  there  is  a 

N.  Y.  188,  per  Allen,  J.  lien  as  when  there  is  none  ?    The  an- 

The  fieaeon  CMren  by  Lord  Kenyon  why  swer  must  be  in  the  affirmative.  Be- 
a  scire  facias  is  necessary  to  revive  the  cause  there  was  a  lien  before  the  de- 
judgment  against  the  defendant's  per-  fendant's  death,  are  his  representatives 
sonal  representatives,  is  as  follows:  thereby  precluded  from  showing  a  dis- 
"The  moment  a  party  is  dead,  the  charge  or  payment  ?  Has  a  judgment 
rights  of  his  creditors  are  fixed.  A  any  more  sanctity  because  it  operates 
judgment  debt  is  a  debt  of  a  superior  a  lien?  Surely  not."  But  see  contra, 
nature,  and  when  docketed  is  to  be  Smith  v.  Lockett,  73  Ga.  104,  citing 
paid  before  simple  contract  debts.  But  Erwin  v.  Dundas,  4  How.  (U.  S.)  50. 
the  defendant's  executor  could  have  8.  Mitchell  v,  St.  Maxent,  4  Wall, 
no  notice  of  this  judgment  when  the  (U.  S.)  237;  Cunningham  v.  Burk, 
execution  was  sued  out,  and  may  per-  45  Ark.  267;  Bull  v.  Gilbert,  79  Iowa 
haps  be  paying  other  debts  of  an  in-  547. 

ferior  nature.'*     Heapy   v.   Parris,   6  See  also  Welch  v.  Battern,  47  Iowa 

T.  R.  368,  cited  and  quoted  in  Hubert  147,  wherein  it  is  said  that  the  contrary 

V.  Williams,  Walk.  (Miss.*)  175.  view   omits   the   consideration  of  the 

▼alTer  of  Scire  Faciae  liy  Personal  fact  that  an  attachment  of  real  estate 

Beprewntattre.  — The    issuance    of    a  is  not  in  fact  a  seizure  thereof  so  as  to 

scire  facias  cannot  be  waived  by  the  transfer  its  possession  or  custody,  and 

debtor's  personal  representative.  Gwin  that   the  attachment  operates  simply 

i>.  Latimer,  4  Yerg.  (Tenn.)  22,  where-  to  create  a  lien  to  which  the  judgment 

in  Green,  ].,  says:  "  The  waiver  of  the  relates,  which  lien  must  be  enforced 

scire  facias  could  only  be  regarded  as  by  a    special    execution.      Following 

tending  to  give  validity  to  a  proceed-  Mitchell  v.  St.  Maxent,  4  Wall.  (U.  S.) 

ing  which  would  have  been  regular  had  237. 
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an  execution  to  issue  upon  affirmance  without  reviving  the  judg- 
ment in  the  trial  court.* 

b.  Writ  Tested  before  Defendant's  Death. — If  an  execu- 
tion be  tested  in  the  defendant's  lifetime,  it  may  be  taken  out 
against  his  goods  after  his  death  where  there  is  no  statute  requir- 
ing the  writ  to  bear  teste  as  of  the  day  of  its  issuance.*  The 
theory  or  fiction  upon  which  this  result  is  arrived  at  is  that  the 
execution  is  taken  in  judgment  of  law  to  have  been  issued  at  the 

1.  Handlej  v,  Fitzhugh,   3   A.   K.  4  I^^v.  &  B.  L.  (N.  Car.)  169,  32  Am. 
Marsh.  (Ky.)  561,  followed  in  Breck-  L)ec.  680. 

inridge  v,  Taylor,  x  B.  Mon.  (Kj.)  263,  Pennsylvania, — Leiper  v.  Levis,  15 

which  was  a  case  of  the  death  of  the  S.  &  R.  (Pa.)  108,  ^er  Rogers,  }. 

plaintiff  pending  Sin  appeal.  South  Carolina, — ^Dibble  v.  Taylor, 

Judgment  against  Executor — ^Bzecutloii  3  Spears  L.  (S.  Car.)  308,  43  Am.  Dec. 

Issued  after  His  Removal. — After  the  re-  368. 

moval  of  an  executor  against  whom  Tennessee. —  Montgomery  v.  Real- 
a  judgment  has  been  recovered  to  be  hafer,  85  Tenn.  668 ;  Black  v.  Planters' 
levied  de  bonis  tesiatoris^  and  the  ap-  Bank,  4  Humph.  (Tenn.)  367 ;  Preston 
pointment  of  ah  administrator  ^^^  ^(>ffM  v.  Surgoine,  Peck.  (Tenn.)  80;  Daley 
non  c,  t,  a.,  an  execution  is  not  is-  v.  Perry,  9  Yerg.  (Tenn.)  443;  Battle 
suable  on  such  judgment  until  the  v.  Bering,  7  Yerg.  (Tenn.)  529;  John- 
administrator  has  been  made  a  party,  son  v.  Ball,  i  Yerg.  (Tenn.)  291. 
Taylor  v.  Savage,  i  How.  (U.  S.)  Virgin ia.^^MAy  v.  North  Carolina 
283.  State  Bank,  2  Rob.  ( Va.)  60,  ^er  Allen, 

2.  Bragner  v,  Langmead,  7  T.  R.  24,  J.,  obiter, 

wherein  Lord  Kenyon,C.  J.,  says:  "In  United  States, — Kane  v.  Love,  3 
every  case  that  has  happened  it  has  C ranch  (C.  C)  439. 
been  held  that  the  execution  may  re-  Ezeeutloil  Ifiinod  on  JuftLce's  Judf- 
late  back  to  the  first  day  of  the  term,  ment. — Since  every  execution  from  a 
though  the  defendant  died  before  exe-  justice  takes  effect  from  its  date  and 
cution  actually  taken  out,  unless  some-  has  no  relation  to  a  prior  time,  in  no 
thing  be  done  in  the  interim  to  show  case  can  an  execution  issue  against  a 
an  incongruity  in  the  proceedings."  defendant,  on  a  justice's  judgment. 
See  also  Waghorne  v,  Langmead,  i  B.  after  the  defendant's  death.  Cooper 
&  P.  571 ;  Cleve  v.  Veer,  Cro.  Car.  v.  May,  i  Harr.  (Del.)  18. 
459?  which  latter  case  is  cited  in  Cen-  Statute  Bespectlng  Dlsttfbutton  of  De- 
ter V,  Billinghurst,  i  Cow.  (N.  Y.)  33.  eedent's  Assets. — In  Leiper  v.  Levis,  15 

Arkansas, — Hanly    v,   Carneal,    14  S.  &  R.  (Pa.)  108, it  was  held,  imder  a 

Ark.  524;  Davis  t^.  Oswalt,  18  Ark.  414,  statute  providing  that  all  debts  shall 

fer  English,  C.  ].                       ,  be  paid  by  executors  or  administrators 

Delaware, — Graham    v,   Wilson,   5  in  a  designated  order,  and  that  the  dis- 

Harr.  (Del.)  435;  Cooper  v.  May,   i  tribution  of  the  goods  of  any  person 

Harr.    (Del.)    18;     Farmers'  Bank  v,  dying  intestate  shall  not  be  made  until 

Reynolds,  1  Harr.  (Del.)  513.  the   expiration  of  one  year  after  his 

Mississippi.  —  Davis     v.    Helm,    3  death,  that  the  writ  cannot  be  issued 

Smed.  &  M.  (Miss.)  17,  per  Sharkey,  afterthe  judgment  debtor's  death  with- 

C.  J.,  obiter.  out  a  scire  facias.     See  also  Wood  v- 

New  yersey, — Den   v,  Hillman,    7  Hopkins,  3  N.  J.  L.  263. 

N.  J.  L.  180.  In  Black  v.  Planters'  Bank,  4  Humph. 

New  York, — Center  v.  Billinghurst,  (Tenn.)  367,  it  was  held  that  the  rule 

I  Cow.  (N.  Y.)  33;  Woodcock  v.  Ben-  was  not  changed  by  a  statute  (Act  N. 

net,  I  Cow.  (N.  Y.)  711 ;  Hay  v,  Fow-  C.  1833,  c.  36,  §  6)  declaring  that  "  no 

ler,  I  How.  Pr.  (N.  Y.  Supreme  Ct.)  actionbrought,  judgments,  bills  single, 

127;  Wood  V,  Morehouse,  45  N.   Y.  or  notes  of  hand,  shall  have  precedence 

368,  per  Allen,  J.    See  also  Nichols  v,  over  unliquidated  accounts,"  and  that 

Chapman,  9  Wend.  (N.  Y.)  452;   Day  all  such  claims  shall  be  acted  upon  as 

V,  Rice,  19  Wend.  (N.  Y.)  644.  being  of  equal  grade,  executions   not 

North  Carolina. — Sawyers  v.  Saw-  being  mentioned  in  the  act  or  being 

yers,  93  N.  Car.  321 ;  Farley  v.  Lea,  within  its  spirit. 
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time  it  bears  date,  however  the  fact  may  have  been,  and  that 
being  prior  to  the  death  of  the  defendant,  and  the  goods  being 
bound  from  the  teste,  or  presumed  issuing,  execution  upon  them 
is  deemed  to  have  commenced  in  the  lifetime  of  the  party,  and, 
being  an  entire  thing,  may  be  completed  notwithstanding  his 
death.*  Consequently,  goods  only,  it  would  seem,  can  be  taken 
on  an  execution  so  issued,  and  not  lands.^ 

Stotnta  Begulmting  Teste  of  Writ. — The  doctrine  of  relation  does  not 
obtain  where  by  statute  it  is  required  that  the  writ  shall  bear 
teste  of  the  day  on  which  it  is  issued,  and,  consequently,  after 
the  defendant's  death  judgment  must  be  revived  by  scire  facias 
or  the  writ  must  be  sued  out  in  the  mode  prescribed  by  statute.^ 

1.  Erwin  v,  Dundas,4  How.  (U.  S.)  S.)  58,  wherein  Nelson,  J.,  sajs,  speak- 
58,  ftr  Nelson,  ]. ;  Davis  t^  Oswalt,  18  log  of  the  doctrine  of  relation :  *'  The 
Ark.  414,  per  English,  C.  J. ;  Hildreth  same  doctrine,  it  seems,  has  been  held 
V,  Thompson,  16  Mass.  191, /^r  Parker,  to  be  equally  applicable  to  executions 
C.  J.;  Leiperv.  Levis,  15  S.  &  R.  (Pa.)  against  the  lands  and  tenements  of  a 
xo8,/«r  Rogers,  ].;  Brown  v,  Parker,  deceased  defendant,  and  therefore  an 
15  111.  507,  fer  Treat,  C.  J.  ^^^git  bearing   teste    before   maj  be 

InStjrmets  v.  Brooks,  10  Wend.  (N.  issued  after  his  death,  for  the  reasons 

Yf)  ao6,  Nelson,  ].,  says :  **  The  rea-  given  in  the  case  of  executions  against 

sons  of  this  practice  are  that  the  exe-  the   goods  and   chattels."      Citing  2 

cution  as  to  the  defendant  relates  to  Tidd's  Pr.  105^.     Tidd,  however,  says 

the  teste   and   binds  the  goods  from  merely  that '*  it  a  writ  of  tf/^^i/ be  sued 

that  time,  and  there  is  therefore  no  in-  out  in  the  lifetime  of  the  defendant,  it 

congniity  or  defect  in  the  record,  as  may  be  executed  after  his  death ; ''  and 

that  would  show  the  goods  bound  be-  that  **it  ought  to  be  construed  in  the 

fore  the  death  of  the  defendant*    Ac-  same  manner  as  other  process  of  execu- 

cording  to  this  theory,  there  is  no  new  tion,  which  does  not  abate  by  death 

party  interested  or  affected,  and  the  when  the  defendant    has  no  day   in 

case  is  viewed  in  the  same  light  as  if  court.'' 

the  execution  had  issued,  the  property        In  TennafMe  the  realty  is  bound  by 

taken  and  in  possession  of  the  law  at  the  judgment  and  descends  not  to  the 

the  time  of  the  death  of  the  defendant."  heir,  but  is  in  custodia  legis,  and  where 

2.  Stymets  v.  Brooks,  10  Wend.  (N.  a  judgment  is  rendered  before  the  death 
Y.)  aciis,  wherein  Nelson,  }.,  says:  of  the  defendant  an  execution  bearing 
"  With  the  exception  just  stated  [t.  «.,  teste  as  of  the  term  preceding  his  death 
of  an  execution  bearing  teste  before  may  be  issued  before  the  expiration  of 
the  debtor's  death],  even  ayf.  /a.  can-  a  year  and  a  day,  after  which  it  cannot 
not  be  issued  after  the  death  of  the  de-  issue  without  a  scire  facias  against  the 
fendant  until  the  judgment  is  revived,  heir.  Montgomery  v,  Realhafer,  85 
and  the  reasons  given  for  it  have  no  Tenn.  668,  following'  Preston  v,  Sur- 
application  to  any  other  species  of  exe-  goine.  Peck  (Tenn.)  72,  distinguish- 
cution,  and  it  is  expressly  confined  to  ing  Rutherford  v.  Read,  6  Humph, 
the  goods  and  chattels  of  the  deceased.  (Tenn.)  423,  and  Anderson  v.  Taylor, 
*  *  *  All  the  cases  to  be  found  in  the  6  Lea  (Tenn.)  382,  and  citing  Erwin  v. 
books  in  which  the  exception  is  stated  Dundas,  4  How.  (U.  S.)  58,  and  quot- 
relate  to  the  comn>on-law  writ  oiji.fa,^  ing  the  language  of  the  court  as  g^ven 
which  goes  only  against  the  goods  and  in  the  next  preceding  paragraph  of  this 
ckaltels  of  the  defendant."    See  also  note. 

Wood  V.  Morehouse,  45  N.  Y.   368,  ».  Brown  v.  Parker,  15  111.  307. 

and  WaUace  v.  Swinton,  64  N.  Y.  188,  Btatatea  under  Which  Liens  on  Baal 

in  both  of  which  cases    Stymets  v,  Batate  are  referable  to  the  time  of  dock- 

Brooks,  10  Wend.  (N.  Y.)  3o6,  is  cited  eting  the  judgment  remove  the  neces- 

with  approval.     See  further  Sawyers  sity  of  the  rule  of  relation  and  render 

V.  Sawyers,  93  N.  Car.  321.  debtors    powerless    to    transfer  their 

ButseeErwin  v.Pundas,4How.(U.  property  to  others,  and  deprive  the 
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c.  Death  of  One  or  More  Defendants  Leaving  Sur- 
vivors.— The  rule  of  practice  is  well  settled  that  if  a  judgment 
is  rendered  against  two  or  more,  and  one  defendant  dies  before 

the  issuance  of  an  execution,  the  writ  may  nevertheless  be 
issued  ;  and,  as  will  be  seen  hereinafter,  should  be  issued  against 
all  the  defendants ;  but  it  can  be  levied  on  the  property  of  the 
survivors  only,  and  is  in  fact  an  execution  against  them  alone.* 

creditors  of  the  fruits  of  their  recov-  erty.  Fleece  v.  Good  rum,  iDu  v.  (Ky.) 

eries;  and,  consequently,  an  execution  307,  in  which  case  it  is  said  that  this 

cannot  be  issued  after  the  death  of  the  section  is  universal  in  its  application  to 

debtor,  bearing  teste  before  his  death,  all  judgments. 

against  the  decedent's  land.     Sawyers  Massachusetts, — Hildreth  v.Thomp- 

V,  Sawyers,  93  N.  Car.  321.     See  also  son,  16  Mass.  193,  note  2,  cited  in  Mar- 

Murchison  v.   Williams,  71  N.  Car.  tin  v.  Branch  Bank,  15  Ala.  587,  50  Am. 

135 ;  Mauney  v.  Holmes,  87  N.  Car.  428.  Dec.  147. 

Death  between  Teste  and  DeUTery  of  Mississippi.  —  Davis    v.     Helm,  3 

Writ  to  Officer. — Where  it  is  provided  Smed.   &   M.    (Miss.)    17;    Bowen  v. 

by  statute  that  the  writ  shall  not  bind  Bonner,  45    Miss.    10.     Under  Code 

the  debtor's  property  until  its  delivery  Miss.  1880,  ^   17441  i^  ^^  revivor  has 

to  the  sheriff,  if  the  debtor  die  after  been  had  against  the  deceased  defend- 

the  teste  of  the  writ  but  before  its  de-  ant,   the  fact  of  his  death  should  be 

livery  to  the  officer  the  latter  is  not  noted  on  the  writ,  and  it  should  be 

authorized  to  make  the  levy.    People  levied  upon  the  property  of  the  sflr- 

V.  Br&dley,  17  111.  485.  vivors  only. 

1.  Alabama, — Thompson  v,  Bondu-  New  York, — Woodcock  v,  Bennet, 

rant,   15  Ala.  346,  50  Am.  Dec.  136;  i  Cow.  (N.  Y.)  711 ;  Lucas  v.  Johnson, 

Tones  v.  Swift,  12  Ala.  144,  per  Col-  6  How.  Pr.  (N.  Y.  Supreme  Ct.)  121; 

Her,  C.  J.;  Martin  v.  Branch  Bank,  15  Howell  v,  Eldridge,  21  Wend.  (N.  Y.) 

Ala.  587,  50  Am.  Dec.  147,  per  Dar-  678,  per  Nelson,  C.J. 

gan,  J.  Pennsylvania, — Sheetz  v.  Wynkoop, 

Arkansas. — Blanks t^.  Rector, 24  Ark.  74  Pa.  St.  198, /<?r  Williams,  J. 

t96,  88  Am.  Dec.  780,  citing  Erwin  v,  7Vff»<?5j«<*.---Cheatham  v.   Brian,  3 

>undas,  4  How.  (U.  S.)  58.  Head  (Tenn.)  552;   Reams  v.  McNail, 

Illinois. — Reed   v,   Garfield,  15  111.  9  Humph.  (Tenn.)   542;   Cabiness  v. 

App.  290, /cr  Lacey,  J.  Garrett,  i  Yerg.  (Tenn.)  491. 

In  Iowa  the  existence  of  the  rule  is  Texas.  —  Chandler  v.   Hudson,   11 

recognized     by    statute.     Welch     v,  Tex,  32. 

Battern,   47  Iowa  147.     See  also  Ma-  West  Virginia. — Holt  v.  Lynch,  18 

lony  V.  Bourne,  3  Greene  (Iowa)  330,  W.  Va.  567. 

in   which   case   it  was  held  that  the  United  States.  —  Ransom   v.    Wil- 

plaintiff  might  have  had  a  scire  facias  liams,  2  Wall.  (U.  S.)  3131 /ff*"  Swayne, 

against  the  administrator  of  the  de-  J. ;  Duquesne  Nat.  Bank  v.  Mills,  22 

cedent,  the  proceeding  being  author-  Fed.  Rep.  611. 

ized  by  statute.  England. — Pennoir  v.  Brace,  i  Salk. 

Kentucky. — Daviess  v. Womack,  8  B.  319,  i  Ld.  Raym.  245.    See  also  With- 

Mon.  (Ky.)  383;  Calloway  v.  Eubank,  ers  v.  Harris,  2  Ld.  Raym.  808,  cited 

4  J.  J.  Marsh.  (Ky.)  280,  wherein  it  is  in  Holt  v.  Lynch,  18  W.  Va.  567. 

said    that   <'  an  execution    may  issue  Statute  Anthorlilng  BerlTor. — ^A  stat- 

against   the  survivor   without  a  scire  ute  permitting  revivor  against  a  per- 

facias;  but  it  cannot  go  against  the  sonal    representative    of    a    deceased 

estate  of  the  deceased  obligor  without  judgment  debtor,   merely   authorizes 

a  revivor  ;'*  Johnston  v.  Lynch,  3  Bibb  such  revivor  and  does  not  require  it,  and 

(Ky. )  334.   See  also  Mitchell  v.  Smith,  does  not  change  the  common-law  rule 

I  Litt.  (Ky.)  243.  stated  in  the  text.     Reams  v.  McNail, 

Civ.  Code  Ky.,  ^  435,  provides  that  9  Humph.  (Tenn.)  542. 
the  death  of  part  only  of  the  defendants  Bxecntlon  airalnst  Beal  Estate  of  Bur- 
shall  not  prevent  execution  being  is-  ylvon. — Where,  by  statute,  there  is  no 
sued  which,   however,   shall    operate  distinction  in  tiie  power  to  take  real 
f^lone  on  the  survivors  and  their  prop-  estate  and  personal  property  upon  the 
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A  SUtate  fltoyiag  tlie  Szeeatloii  for  a  certain  time  after  the  death  of 
the  defendant  applies  only  where  a  sole  defendant  dies ;  and  con- 
sequently where  there  is  more  than  one  defendant,  and  one  of 
them  dies,  an  execution  may  nevertheless  be  issued  immediately 
forth^  purpose  of  seizing  the  property  of  the  survivors.* 

d.  Alias  Executions. — Although  an  execution  has  been 
issued  and  tested  during  the  lifetime  of  the  judgment  debtor,  an 
alias  cannot  be  issued  after  his  death  without  a  scire  facias,^ 

death  of  one  of  a  plurality  of  joint  de-  cation  of  the  court,   and  if  an  alias 

fendants,  an  execution  may  be  issued  issue,  it  will  be  supposed  that  the  court 

against  the  survivors  without  revival,  ordered  it  in  ignorance  of  the  fact  of 

which  may  be  levied   upon  the  real  the  death,  and  it  will  be  set  aside  on 

estate  of  such  survivors.     Martin   v.  motion,  unless  the  heir  or  other  person 

Branch  Bank,  15  Ala.  587, 50  Am.  Dec.  interested  be  made  a  party.    The  rea- 

m%fottovftd  in  Reed  v,  Garfield,  15  son  for  which  is  that  the  heir  or  other 

111.  App.  290.  person  in  interest  ought  to  have  an 

8d.  Fa.  If  luned  miiat  Be  against  Bur-  opportunity  to  show  any  defense  which 

TtTora. — Where  a  scire  facias  is  sued  he  may  have,   as  that  he  had  a  debt 

oat  upon  the  death  of  one  of  a  plural-  against  his  ancestor  of  equal  dignity 

itj  of  defendants,  it  not  only  may,  but  with  the  creditor's,  or  that  he  has  paid 

must,  bejoint  against  the  surviving  de-  other  liens  of  prior  teste,  or  that  the 

fendants   and    the  representatives  of  widow  is  entitled   to  dower,  and  the 

the  deceased  defendant.    Calloway  v,  like."    Citing^  Samuel  v,  Zachery,   4 

Eubank,  4  J.  T.  Marsh.  (Ky.)  280.     See  Ired.  L.  (N.  Car.)  377. 

also  Mitchell  v.  Smith,  i  Litt.  (Ky.)  In  Alabama  it  has  been  frequently 

243,  citing  Panton  v.  Hall,  2  Salk.  598.  held  that  where  an  execution  has  been 

See  further  Malony  v.  Bourne,   3  issued    during  the  debtor's  lifetime, 

Greene  (Iowa)  330,  holding  that  where  alias  and  pluries  writs  may  be  issued 

one  of  the  defendants  dies,  and  the  after  his  death,  to  continue  the  lien 

plaintiff  sues  out  a  scire  facias  against  which  has  been  acquired  by  the  de- 

his  administrator  without  making  the  livery  of  the  former  execution  to  the 

survivor    a    party,    the  court  is  not  sheriff,  where  such  lien  has  not  been 

authorized  to  direct  that  the  plaintiff  lost  by  a  "chasm"  or  otherwise;  but 

shall  have  an  execution  against  the  this  practice  has  no  application  to  the 

survivor,  although  the  plaintiff  might  enforcement  of  executions  against  real 

have  had   an  execution  against  him  estate.     Collier  v.  Windham,  27  Ala. 

without  a  scire  facias.  291 ;  Henderson  v,  Gandy,  11  Ala.  431 ; 

I.  Day  V.  Rice,  19  Wend.  (N.  Y.)  Holloway  v.    Johnson,    7    Ala.    660; 

^4  [citinfr  Nichols    t/.  Chapman,   9  Stewart  v,  Nuckols,  15  Ala.  225 ;  Aber- 

Wend.  (N.  Y.)  452,  and  Stymets  v,  crombie  v.  Hall,  6  Ala.  657;  Lucas  v. 

Brooks,  10  Wend.  (N.  Y.)  20(5].  Price,  4  Ala.  679;  Mansony  v,  U.  S. 

1.  Farmers'    Bank  v.   Reynolds,   i  Bank,  4  Ala.  735 ;  Fryer  v.  Dennis,  3 

Harr.  (Del.)  513,  in  which  case  a  term  Ala.  2^4;  Collingsworth  v,   Horn,  4 

had  elapsed  after  the  death  of  the  de>  Stew.  &  P.  (Ala.)  237.     See  also  Erwin 

fendant;  Davis  v.  Helm,  3  Smed.  ft  v.  Dundas,  4  How.  (U.  S.)  58.     See 

M.  (Miss.)  17;  Wingate  v,  Gibson,  i  further  Davis  v.  Helm,  3  Smed.  &  M. 

Murph.  (N.  Car.)  492;  Boyd  v.  Arm-  (Miss.)  17,  wherein  Collingsworth  v. 

strong,  I  Yerg.  (Tenn.)  40;  Trevillian  Horn,  4  Stew.  &  P.  (Ala.)  237,  is  dis- 

V.  Guerrant,  31  Gratt.  (Va.)  525,  in  a//r0t;<r^  on  the  ground  that  the  neces- 

which  last-mentioned  case  it  is  said  sity  for  a  scire  facias  arises  from  the 

that  "the  right  to  levy  a  new  execution  fact  that  there  are  new  parties  having 

terminates  with  the  death  of  the  debt-  new  interests  in  the  property  sought 

or."  to  be  reached,  and  that  the  question 

Baaaon  of  tlia  Rule. — In  Aycock  v,  of  lien  or  no  lien  is  immaterial. 
Harrison,65N.  Car.  8,  Reade,  J.,says:  Code  Alabama  1886,  §  2897   (Code 
"When  the  sheriff  returns  the  process  1876,  §  3213),  expressly  authorizes  the 
without  a  sale,  an  alias  cannot  issue  issuance  of  an  alias  for  the  enforce- 
Without  the  supposed  pr  actual  adjudi-  ment  of  the  lien  originally  created. 
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e.  Revivor  by  Scire  Facias — ^Lmt«  or  court — It  has  been  held 
that  the  clerk  has  no  authority  to  issue  the  writ  of  scire  facias  on 
his  own  motion,  or  upon  the  application  of  the  plaintiff,  but  it 
must  be  awarded  by  the  court.* 

Againit  Whom  to  bo  Imod. — The  scire  facias  need  not  be  issued 
against  the  heirs  where  personal  property  only  is  sought  to  be 
reached;^  but  before  taking  out  execution  against  the  decedent's 
real  estate  his  heirs  must  be  summoned.'  The  personal  repre- 
sentative should  be  included  in  a  scire  facias  against  heirs,  and 
it  should  be  made  to  appear  that  there  is  no  personal  property 
sufficient  to  satisfy  the  judgment* 

Whitfield  V.  Clark,  48  Ala.  555 ;  Hurt  Butler,  20  Tex.  402 ;  Conkrite  v.  Hart, 

V.  Nave, 49  Ala.  459;  Hendon  t^. White,  10  Tex.  140];  Callowaj  v.  Eubank,  4 

53  Ala.  597 ;  Clark  v,  Kirksey,  54  Ala.  }.  ].  Marsh.  (Kr.)  aSo. 

219.  See  also  Mitchell  v,  St.  Maxent,  4 

1.  Frierson    v.    Harris,    5    Coldw.  Wall.  (U.  S.)  237,  wherein  it  is  said 

(Tenn.)  146,  94  Am.  Dec.  220, /i^/Z^w-  that  since  the  Statute  of  Westminster 

fW  Hillman   v.   Hickerson,  3    Head  2,  c.  18  (13  Edward  I.),  subjecting  lands 

(Tenn.)  575.  of  the  debtor  to  execution,  the  heirs. 

What  Matters  mqiilred  Into. — The  le-  devisees,  and  terre-tenants  of  the  de- 

gitimate  object  of  the  scire  facias  is  to  ceased  must  have  notice  before  an  exe> 

charge  the  estate  of  the  deceased  par-  cutlon  can  regularlj  issue  if  the  plain- 

ties  in  the  hands  of  their  representa-  tiff   seeks    to  enforce    the    judgment 

tives  and  to  require  them  to  show  cause  against  real  estate,  for  thej  are   the 

why  it  should  not  be  done;  and  ques-  parties  in  interest  and  should  have  an 

tions  which  have  been  settled  by  the  opportunity  to  Interpose  a  defense,  if 

verdict  in  the  original  action  cannot  any  they  have,  to  the  enforcement  of 

be  tried.  Bowen  f.  Bonner,  45  Miss.  10.  the  judgment.      FoUov/ing  Erwin  v. 

Fomi  of  Sot  Fa. — Where  the  subjec-  Dundas,  4  How.  (U.  S.)  58;  and  dis- 

tion  of  real  estate  is  contemplated,  the  Unguishing  Taylor  v.  Doe,   13  How. 

scirs  facias  must  be  issued  to  show  (U.  S.)  287,  wherein  it  was  held  that 

cause,  not  why  the  judgment  should  not  it  is  not  necessary  to  revive  a  judg- 

be  revived  against  the  heirs  of  the  judg-  ment  by  scire  facias  when  an  execu- 

ment  debtor,  but  why  execution  should  tion,  regularly  issued  during  the  life  of 

not  be  issued  against  the  real  estate  of  the  defendant,  has  been  levied  on  land, 

the  ancestor  descended  to  the  heirs,  and  that  the  officer  may  proceed  to  sell 

Frierson  v.  Harris,  5  Coldw.  (Tenn.)  under  a  ven,  ex» 

146,  94  Am.  Dec.  220.  In  Xanaas  it  has  been  held  that  a 

Jud^uont  of  Revivor. — Civ.CodeKan.  judgment  may  be  effectual  Iv  revived, 
k  439»  provides,  with  respect  to  the  re-  so  as  to  justify  the  issuance  of  an  execu- 
vivor  of  a  judgment  after  the  death  of  tion  under  which  real  estate  may  be 
the  judgment  debtor,  that  "such  judg-  sold,  without  making  the  heirs  and 
ment  may  be  rendered  and  execution  terre-tenants  parties  defendant.  Hal- 
awarded  as  might  or  ought  to  be  given  sey  v.  Van  Vliet,  27  Kan.  474^ 
or  awarded  against  the  representative,  4.  Calloway  f .  Eubank,  4  ].  ].  Marsh. 
real  or  personal,  or  both,  of  such  de-  (Ky.)  280;  Boyd  v.  Armstrong,  i 
ceased  party."  Halsey  v.  Van  Vliet,  Yerg.  (Tenn.)  40.  In  the  latter  case 
27  Kan.  474.  the  court  cites  Bricknold  v.  Owen,  3 

3.  Calloway  v.  Eubank,  4  J.  J.  Marsh.  Dyer  208a;  Fitzh.  N.  B.  595;  7  Lrord 

(Ky.)  280.  Hale's  Com.  4,  30;  Harbert's  Caae,  3 

8.  Wood  V,  Harrison,  i  Dev.  &  B.  L.  Coke  lib;  Panton  v.  Hall,  2  Salk.  5^; 

(N.  Car.)  356;  Bowen  v,  McCuUough,  the  note  of  Saunders  to  Underhlll  v. 

Term  (N.  Car.)  261 ;  Wood  v.  More-  Devereux,  2  Saund.  72fl;  Bing.  Judg^m. 

house,  45  N.  Y.  368,/tfr  Allen,  J. ;  Frier-  and  Ex.  131. 

son  V.  Harris,  5  Coldw.  (Tenn.)  146,  94  8ii«gestlofiattoB«alBftaMMMen4«A. 

Am.  Dec.  220 ;  Taylor  v.  Snow,  47  Tex.  ^^To  authorize  the  issuance  of  a  scire 

462,  26  Am.  Rep.  311  [ci7fW  Chandler  facias  to  subject  real  estate  In    the 

V.  Burdett,  20  Tex.  42;  McMiller  v.  hands  of  an  heir  to  the  satisfaction  of  a 
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/.  Statutory  Provisions. — In  many  states  the  rule  of  the 
common  law  respecting  the  issuance  of  an  execution  after  the 

death  of  the  judgment  debtor  has  been  radically  changed  by 
statutes.*  In  some  states  the  proceeding  by  writ  of  scire  facias 
to  summon  the  personal  representative,  heirs,  devisees,  etc,  has 

been  abolished,  and  in  lieu  of  this  proceeding  the  creditor  is 
required  to  obtain  leave  of  court  to  issue  an  execution,  which 
leave  may  be  granted  upon  sufficient  cause  shown.*     In  other 

judgment  against  the  ancestor,  a  sug-  After  the  Lafse  of  Twelve  Months 

gestion  must  be  made  upon  the  record  the  writ  is  not  issuable  without  reviv- 

of  tlie fact  that  real  estate  has  descended  ing  the  judgment  or  giving  the  re- 

to  the  heir.     Frierson  v,   Harris,   5  quired  notice.     Clingman  v,  Hopkie, 

Coldw.  (Tenn.)  146,  94  Am.  Dec.  220,  78  111.  152. 

wherein  it  is  said:  "This  suggestion  Revival  by  Scire  Facias  is  the  only 

of  record  is  a  necessary  foundation  of  a  course  to  be  pursued  where  there  is 

scire  facias  against  the  heir,  without  neither    executor    nor  administrator, 

which  the  scire  facias  is  irregular  and  Coran  v,  Pittenger,  92  111.  241. 

▼Old,  inasmuch  as  a  scire  facias  must  The  Notice  must  be  given  in  substan- 

be  based  upon  some  matter  of  record."  tial  compliance  with  the  statute ;  and 

1.  Alahama.  —  Code  1886,  ^  2280  notice  of  a  judgment  obtained  in  1843 
(Codei876,$  2635),  provides  that  when  will  not  authorize  an  execution  to 
a  judgment  has  been  rendered  against  issue  on  a  judgment  recovered  in  a 
a  decedent  before  his  death,  no  execu-  subsequent  jear.  Pickett  v.  Hartsock, 
lion  can  issue  thereon  against  his  per-  15  111.  279.  But  the  creditor  need  not 
sonal  representative  unless  it  be  an  state  in  his  notice  that  he  intends  to 
alias;  and  that  the  judgment  cannot  be  issue  an  execution  upon  the  judgment 
revived  except  by  suit  thereon.  Meyer  or  state  the  time  when  he  will  issue  it, 
r.  Hearst,  75  Ala.  390;  Brown  v.  New-  it  being  sufficient  to  notify  the  ad- 
man, 66  Ala.  275 ;  May  v,  Parham,  68  ministrator  of  the  existence  of  the 
Ala.  253.  See  also  Collier  v.  Wind-  judgment.  Letcher  v.  Morrison,  27 
ham,  27  Ala.  291 ;  Hurst  v.  William-  111.  209, /<?r  Catron,  C.  J.  It  is  held  in 
son,  42  Ala.  296.  the  last- mentioned  case  that  one  notice 

Da  miiiola  it  is  provided  by  statute  is  sufficient  to  authorize  the  issuance 
(Starr  &  C  Anno.  Stat.,  p.  2371,  f  39;  of  alias  and  pluries  writs  without  giv- 
Gross'  Stat.  1869,  c.  67,  §  44)  that  an  ex-  ing  further  notices, 
edition  may  be  issued  against  the  real  Iowa. — In  Bull  v.  Gilbert,  79  Iowa 
estate  of  a  deceased  defendant  with-  547,  it  was  held  that  Code,  §  3i33» 
out  reWving  the  judgment  or  decree  providing  that  the  death  of  part  only 
against  his  heirs  or  legal  represent-  of  the  defendants  shall  not  prevent  the 
ative8,but  that  no  execution  shall  issue  issuance  of  an  execution,  which,  how- 
or  sale  be  made  until  after  the  expira-  ever,  shall  operate  alone  on  the  surviv- 
tion  of  twelve  months  from  the  death  ors  and  their  property,  by  implication 
of  the  debtor,  nor  shall  any  sale  be  prohibits  the  issuance  of  an  execution 
made  on  any  such  execution  until  the  after  the  death  of  a  sole  defendant, 
executor  or  administrator,  or,  if  there  See  also  Welch  v,  Battern,  47  Iowa  147. 
is  neither,  the  heirs  of  the  deceased,  2.  MItiirifMitppl. — Code  Miss.  1892,  ^ 
shall  have  been  given  at  least  three  3479  (Code  1880,  §  1751),  authorizes  the 
months'  notice  of  the  existence  of  the  issuance  of  an  execution  after  one  year 
judgment  or  decree  before  issuing  ex-  from  the  death  of  the  defendant,  upon 
ecution  or  proceeding  to  sell.  Reed  leave  of  court,  against  any  property 
V,  Garfield,  15  111.  App.  290;  Cling-  upon  which  the  judgment  was  alien 
man  v.  Hopkie,  78  111.  153 ;  Littler  v.  at  the  time  of  the  death  of  the  def end- 
People,  43  111.  194;  Wight  v.  Wall-  ant.  In  Alsop  v.  Cowan,  66  Miss.  451, 
baum,  39  III.  554;  Scammon  v.  Swart-  the  petition  for  leave  to  issue  the  writ 
^ou^  35  ni.  326;  Finch  v.  Martin,  19  was  considered  insufficient,  because  it 
III  105;  Laflin  v.  Herrington,  16  111.  failed  to  show  that  the  judgment  had 

gn;  Pickett  v,  Hartsock,  15  111.  279;  been  enrolled  so  as  to  make  it  a  lien, 

rown  V.  Parker,  15  111.  307.  The  next  succeeding  section,  howeveri 
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states,  among  them  Arkansas^  Minnesota^  Missouri^  and  North 
Carolina,  statutes  have  been  enacted  classifying  the  different 
species  of  claims  against  decedents'  estates  according  to  their 

preaerves  the  right  of  revival  by  scire  (N.    Y.)    196.    See  also    Wadley    v. 

facias,  Davis,  30  Hun  (N.  Y.)  570,  in  which 

New  Yozfe. — Under  Code  Civ.  Pro.  case  an  affidavit,  by  one  of  two  plain- 

N.  Y.,  ^^  Z380,  1381,  after  a  year  has  tiffs, '* that  said  judgment  is  wholly  un- 

elapsed  after  the  death  of  the  judg-  satisfied   and  unpaid  and  is  valid  and 

ment    debtor,   an   execution    may  be  subsisting,''  was  considered  sufficient 

issued  **  with  like  effect  as  if  the  judg-  and  was  not  regarded  as  open  to  the 

ment  debtor  was  still  living,"  upon  objection   that  no  facts  were     stated 

leave  being  obtained  from  the  surro-  from  which  it  could  be  seen  that  the 

gate's  court  and  from  the  court  out  of  affiant  knew  that  the  judgment  had  not 

which  the   execution  is  to  be  issued,  been  paid  to  his  coplaintiff. 

Kerr  v,  Kreuder,  28  Hun  (N.  Y.)  452.  The  real  estate  of  the  debtor  need 

In  Thurston  v.  King,  i  Abb.  Pr.  (N.  not  be  described  in  the  plaintiff's 
Y.  Supreme  Ct.)  126,  it  is  said,  by  affidavit,  and  it  is  no  defense  to  the 
Mitchell,  }.,  that  the  code  abolished  application  to  show  that  the  debtor  had 
the  writ  of  scire  facias,  but  **it  was  other  land  than  that  described  in  the 
intended  that  no  relief  should  be  lost,  affidavit  upon  which  the  judgment  was 
but  that  the  mode  of  obtaining  it  only  a  lien.  But  see  Matter  of  Bentley,  16 
should  be  changed,  and  that  that  mode  Abb.  Pr.  (Oswego  Surrogate  Ct.)  89, 
should  be  by  action."  See  also  Wad-  wherein  it  was  held  that  an  applica- 
ley  V,  Davis,  38  Hun  (N.  Y.)  186,  tion  to  the  surrogate  under  Act  N.  Y. 
wherein  it  is  said  that  proceedings  for  1850,  c.  295,  ^  i,  should  set  forth  a  de- 
leave to  issue  an  execution  against  a  scrip  tion  of  the  real  estate  intended  to 
deceased  judgment  debtor,  under  Code  be  reached. 

Civ.  Pro.   N.  Y.,  §^   1380,   1381,   are  An  assignee  of  the  judgment   may 

special  proceedings.     CiVii>^ Matter  of  make  the  affidavit.  Duell  t>.  Alvord,  41 

Simpson,  26  Hun  (N.  Y.)  40<d;  Marvin  Hun  (N.  Y.)  196. 

V,  Marvin,  78  N.  Y.  541 ;    Matter  of  Notice. — In  order    to    obtain  leave 

Protestant  Episcopal  Public  School,  86  from  the  surrogate's  court  no  notice 

N.  Y.  396.  of  the  presentation  of  the  petition  is 

Which   Application   must  be  Made  required,  but  unless  the  parties  appear 

First, — There  is  no  requirement  that  upon  the  presentation  of  the  petition 

leave  must  be  obtained  from  the  surro-  the  surrogate  must  issue  a  citation  to 

gate  before  applying  to  the  court  out  them.     Kerr  v,  Kreuder,  28  Hun  (N. 

of  which   the  execution   is   to  issue.  Y.)452.     See  also  Alden  v.  Clark,  11 

Kerr  v.  Kreuder,  28  Hun  (N.  Y.)452.  How.   Pr.   (N.  Y.  Supreme  Ct.)  209. 

See  also  Marine  Bank  v.  Van  Brunt,  See  further  Marine  Bank  v  Van 
49  N.  Y.  160,  wherein  Allen,  J.,  ex-  Brunt,  49  N.  Y.  160,  wherein  it  was 
presses  his  opinion  that  it  is  imma-  held,  under  Act  N.  Y.  1850,  c.  295,  au- 
terial  whether  the  application  to  the  thorizing  the  surrogate  to  direct  an  ex- 
surrogate  should  precede  the  proce-  ecution  to  issue  **  upon  cause  shown," 
dure  in  the  court  of  law,  and  that  that  although  the  statute  did  not  in 
either  may  be  first  taken  or  they  may  terms  direct  notice  to  be  given,  yet  the 
proceed  pari  passu.  Citing  Wood  v,  heirs  or  terre-tenants  and  personal  rep- 
Morehouse,  45  N.  Y  368;  Alden  v.  resentatives  should  have  notice. 
Clark,  II  How.  Pr.  (N.  Y.  Supreme  Revival  against  Heirs,  Dexnsees^and 
Ct.)  309;  Frink  v.  Morrison,  13  Abb.  Terre-tenants. — In  Wallace  v.  Swin- 
Pr.  (N.  Y.  Supreme  Ct.)  80;  and  dis-  ton,  64  N.  Y.  188,  it  was  held  that  Code 
approving  the  intimation  to  the  con-  N.  Y.,  §  376,  requiring  the  revival  of 
trary  in  Cox  v.  Backenstose,  12  Wend,  the  judgment  against  the  heirs,  dev- 
(N.  Y.)  54^.  isees,  or  terre-tenants  by  proceedings 

The  Affidavit,  under  Code  Civ.  Pro.  in  the  Supreme  Court  before  issuing 

N.  Y.,   §  1381,  requiring  an  affidavit  an  execution  against  land,  was  not  su- 

"that  the  judgment   remains  wholly  perseded  by  Laws  N.  Y.  1850,  c.  29^. 

or  partly  unsatisfied,"  may  state  "that  Ci7i>^  Alden  v.  Clark,  11   How.  Pr. 

such    judgment  is  wholly  unsatisfied  (N.  if.  Supreme  Ct.)  209;   Frink   r. 

and  unpaid."  Duell  v.  Alvord,  41  Hun  Morrison,  13  Abb.  Pr.  (N.  Y.  Supreme 
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dignity,  and  elaborately  providing  for  the  distribution  of  the 
assets  belonging  to  such  estates,  under  which  statutes  it  has  been 
held  that  ordinarily  no  execution  is  issuable  at  all  after  the  death 
of  the  debtor.* 


Ct.)  80;  Marine  Bank  v.  Van  Brunt,  Ark.  541].    See  also  Adamson  tr.  Cum- 

49  N.  Y.  160;   Dox  V.  Backenstose,  mins,  10  Ark.  541. 

12  Wend.  (N.  Y.)  542,  and  overruling  mmieaota. —  2  Gen.  Stat.  Minn.  1894, 

Flanagan  v.  Tinen,  53  Barb.  (N.  Y.)  f  5447»  provides  that  notwithstanding 

587,and  Wilgus  V.  Bloodgood,  33  How.  the  death  of  a  partj  after  judgment, 

Pr.  (N.  Y.  Supreme  Ct.)  289.  execution  thereon  against  his  property 

Wisconsin. — 2  Sanb.  &  B.  Anno.  Stat.,  may  be  issued  and  executed  in  the  same 

§29178,  authorizes  the  issuance  of  an  manner  and  with  the  same  effect  as  if  he 

execution  against  any  property  upon  were  still  living,  except  that  such  an  ex- 

which  the  judgment  was  a  lien  at  the  ecution  cannot  be  issued  within  a  year 

time  of  the  death  of  the  defendant,  but  after  his  death.     In  Byrnes  v.  Sexton, 

no  such  execution  shall  issue  except  62  Minn.  135,  it  was  held  that  this  pro- 

upoQ  an  order,  made  upon  sufficient  vision  is  to  be  construed  in  connection 

cause  shown,  by  the  court  or  the  judge  with  other  statutes  in  pari  materia, 

thereof.   In  Eaton  v.  Youngs,  41  Wis.  among  them  being  one  providing  for 

507,  decided  under  Rev.  Stat.  1858,  c.  the  distribution   of  insolvent  estates, 

140,  f  2,  which  contains  substantially  which  requires,  after  the  payment  of 

the  same  provision,  it  was  held  that  preferred  claims,  an  equal  distribution 

*  the  execution  should  not  be  awarded  of  the  assets ;   and  that  consequently 

until  the  heirs  and  administrator  have  the  statute  must  be  construed  '*  as  lim- 

had  an  opportunity  afforded  them  to  iting  the  right  to  have  execution  issued 

paj  the  judgment  without  execution,  to  enforce  the  collection  of  a  money 

and  a  motion  was  denied  because  it  judgment  after  the  death  of  the  judg- 

did  not  appear  that  a  proper  demand  ment  debtor,  and  construed  as  simply 

had  been    made  upon    them  or  that  and  only  authorizing  such  issuance  in 

there  was  any  property  in  their  hands  cases  where,  and  such  executions  can 

which  the  execution  would  reach.  See  only  be  levied  on  real   property  on 

also  Harteaux  v,  Eastman,  6  Wis.  410,  which,  a  lien  has  been  acquired  prior 

wherein    the    territorial  statute  was  to  the  decease."  Disapproving  Bower 

considered.  t^.  Holladay,  18  Oregon  491.     See  also 

1.  In  Arkansas,  under  the   statutes  Fowler  v,  Mickley,  39  Minn.  28. 

providing  for  the  administration  of  the  IQsboiitI. — In  Brown  v.  Woody,  64 

estates  of  decedents,  a  judgment  re-  Mo.  547,  it  is  said,  by  Norton,  }.,  that 

covered  in  the  lifetime  of  the  debtor  an  execution  has  not  been    allowed 

cannot  be  revived  against  his  heirs  for  against  the  estate  of  a  deceased  person 

the  purpose  of  taking  out  executions  since  1827,  and  tliat  judgments  against 

against  lands  descended  to  them ;  and  such  persons  or  their  representatives 

even  where  the  plaintiff  causes  letters  have  to  be  classed  as  other  demands 

of  administration  to  be  taken  out  and  under  the  statutes  for  the  administra- 

sues  out  a  scire  facias  making  the  ad-  tion  of  the  assets  of  decedents.    Cit- 

ministrator  a  defendant  to  the  writ,  he  ing  Wernecke  v.  Wood,  58  Mo.  352 ; 

cannot  have  an  execution  on  the  re-  Sweringen  v,  Eberius,  7  Mo.  421,  38 

vived  judgment,  but  must  resort  to  the  Am.  Dec.  463 ;  Carson  v.  Walker,  16 

probate  court  for  the  classification  of  Mo.  68;  Miller  v.  Doan,  19  Mo.  650. 

hi.«  judgment  and  an  order  for  the  sale  See  also  Harrison  v.  Renfro,  13  Mo. 

of  the  land.     Powell  v,  Macon,  40  Ark.  446,  holding  that  after  the  death  of  the 

541.  debtor,  an  execution  is  not  issuable  al- 

Nor   can     a    judgment     recovered  though  the  suit  was  commenced  by  at- 

against  an  administrator  in  his  fidu-  tachment,  and  that  the  lien  of  the  at- 

ciary  capacity,  such  as  is  ordinarily  to  tachment  is  lost. 

be  levied  of  the  goods  and  chattels,  etc. ,  In  Nortli  Carolina  the  settlement  of  the 

of  the  decedent,  be  made  the  basis  of  estates  of  deceased  persons  is   elabo- 

an  execution.     Meredith   v.  Scallion,  rately  provided  for  by  statute  (Code 

51  Ark.  361  [ffV/ii^  Flash  xk  Gresham,  1883,  §    1416  et  seq,),  and  under  this 

36  Ark.  5291  and  Powell  v,  Macon,  40  statute  it  has  been  held  that  a  judg- 
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iMuanoft  of  Writ  on  Dormftut  Judgmontf. — Statutes  providing  the  man« 
ner  in  which  an  execution  may  be  procured  after  the  judgment 
has  become  dormant  by  lapse  of  time  do  not  prescribe  the 
method  of  obtaining  execution  after  the  death  of  the  judgment 
debtor.* 

g.  Validity  of  Writ  Irregularly  Issued  without  Re- 
vivor.— According  to  the  overwhelming  weight  of  authority^an 
execution  issued  and  tested  after  the  death  of  a  sole  defendant 
without  reviving  the  judgment  by  scire  facias^  or  in  such  other 
manner  as  may  be  pointed  out  by  statute,  is  an  absolute  nullity, 
and  is  so  far  void  that  the  officer  to  whom  it  is  directed  need  not 
obey  it,  and  that  a  purchaser  thereunder  acquires  no  title;  and 
it  would  seem  even  that  it  can  be  attacked  collaterally  as  well  as 
directly.* 

ment  creditor  is  not  entitled  to  issue  ^rears  an  execution  can  be  issued  onlj 

an  execution  after  the  death  of  the  de-  on  leave  of  court  upon  motion  after 

fendant.    Cowles  v.  Hall,  113  N.  Car.  ten  days*  personal  notice  to  the  adverse 

359.  partj,  does  not  govern  the  issuance  of 

Oregon.— Hiirs  Code  Oregon  1892,  ^  the  writ  after  the  debtor's  death.    See 

flSi,  provides  that  notwithstanding  tiie  also  Marine  Bank  v.  Van  Brunt,   fi 

death  of  a  party  after  judgment,  exe-  Hun  (N.  Y.)  379. 

cution   thereon  against  his  property  2.  Alabama, — Holloway  v,  Johnson, 

may  be   issued   and   executed   in   the  7  Ala.  660,  wherein  it  is  said  that  the 

same  manner  and  with  the  same  effect  writ  is  of  no  more  effect  than  waste 

as  if  he  were  still  living;  but  that  such  paper;  Henderson  f.  Gandy,  11  Ala. 

execution  shall  not  issue  within  six  431,  wherein  it  is  maintained  that  the 

months  from  the  granting  of  letters  sheriff  into  whose  hands  it  may  come 

testamentary,    or   of    administration,  cannot  be  ruled  for  not  returning  it; 

without  leave  of  the  County  Court  or  Hurt  r>.  Nave,  49  Ala.  459;  Beach  v. 

Judge  thereof;  and  section  1141  pro-  Dennis,  47  Ala.  363 ;  Meyer  v.  Hearst, 

vides,  in  effect,  that  no  sale  of  the  prop-  75  Ala.  390 ;  Whitlock  v.  Whitlock,  35 

erty  of  the  decedent's  estate  shall  be  Ala.  543 ;  Moore  v.  Bell,  13  Ala.  469; 

made  unless  It  be  ordered  by  the  court  Burk  v,  Jones,  13  Ala.  167 ;  Graham  r. 

or  the  judge  thereof,  as  prescribed  in  Chandler,*i5  Ala.  343;  Hurst  v.  Weath- 

title  6,  chapter  15.  ers,  15  Ala.  417;  Abercrombie  v.  Hall, 

In  Bower  v.HolIaday,  18  Oregon  491,  6  Ala.  657;  (Jollingsworth  v.  Horn,  4 
it  was  held  that  the  plaintiff  has  the  Stew.  &  P.  (Ala.)  337.  It  is  to  be 
right,  after  the  defendant's  death,  to  noted  that  Code  Ala.  1886,  ^  3380,  ex- 
have  an  execution  issued  requiring  the  pressly  prohibits  the  issuance  of  an 
sheriff  to  satisfy  the  judgment  out  of  execution  after  the  debtor's  death, 
any  property  of  the  personal  represent-  and  no  execution  can  issue  thereon 
atives,  heirs,  etc.  against  his  personal  representative,  un- 

But  see  Barrett  v.  Furnish,  si  Ore-  less  it  be  an  alias  issued  to  continue 

gon  17,  wherein  it  is  said  that  whether  the  lien  of  an  execution  issued   and 

the  several  sections  in  the  code  in  rela-  received  by  the  sheriff  during  the  life 

tion  to  the  presentment  to,  and  payment  of  the  de^^ndant;  and  that  thejudg- 

of  claims  by,  an  executor  or  adminis-  ment  cannot  be  revived  except  by  suit 

trator,  and  the  order  of  payment,  in  thereon. 

any  way  affect  or  modify  section  381,  California. — Smiths.  Reed,  53  Cal. 

though  somewhat  considered,  was  not  345,  in  which  case  it  was  held  that  a 

decided  in  Bower  z>.  Holladay,  18  Ore-  sale  under  such  execution  did  not  op- 

gon  491.     See  also  Knott  v»  Shaw,  5  erate  as  a  satisfaction  of  the  judgment; 

►regon  483.  but  the  owner  of  the  judgment  was  the 

1.  Faulkner  v,  Larrabee,  76  Ind.  154,  purchaser, 

holding  that  Rev.  Stat.  Ind.   1881,  ^  Illinois. —  Meyer  v.  Mintonye,  106 

675  (3  Rev.   Stat.   Ind.   1876,$  406),  111.  414;  Laflin  v.  Herrington,  16  111. 

providing  that  after  the  lapse  of  ten  301,  which  cases  support  the  proposi* 
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Bm  Bmma  Why  Biuh  SzMmtion  is  Ooiiild«red  Void  instead  of  merely 
voidable,  as  is  an  execution  irregularly  sued  out  after  a  year  and 
a  day  without  a  scire  facias,  has  been  stated  as  follows :  In  the 

latter  case  there  is  no  change  of  parties  or  of  interests.  The 
defendant  in  the  judgment  against  whom  execution  issues  is  a 
living  party,  competent  to  protect  his  own  rights.     It  is  upon 

tion  that  the  writ  is  absolutely  null  was  inoperative,  and  passed  no  title  to 
and  void,  and  that  a  purchaser  there-  the  purchaser."  See  also  Wallace  v. 
underacquires  no  title.  See  also  Pick-  Swinton,  64  N.  Y.  188,  and  Prentiss 
ett  V.  Hartsock,  15  III.  379,  and  Brown  v.  Bowden,  145  N.  Y.  342. 
V,  Parker,  15  111.  307,  which  cases  are  North  Carolina. — Williams  v.  Wea- 
r/7^ in  Laflin  V.  Herrington,  16  111.  ver,  94  N.  Car.  134;  Sawyers  i*.  Sawyers, 
joi,  and  in  a  note  to  Ransom  v,  Wil-  93  N.  Car.  321 ;  Halso  v.  Cole,  82  N. 
Hams,  3  Wall.  (U.  S.)  313.  See  further  Car.  161 ;  State  v.  Pool,  6  Ired.  L.  (N. 
Finch  v.  Martin,  19  III.  105.  Car.)    288;    Bowen    v,   McCullough, 

Indiana, — Whitehead  v.  Cummins,  Term  (N.  Car.)  261. 

2  Ind.  58.    See  also  State  v,  Michaels,  Ohio, — Massie  v.  Long,  2  Ohio  287, 

SBiackf.   (Ind.)   436;   the  latter  case  holding  that  the  writ  can  he  collater- 

being  cited  in  support  of  the  proposi-  '  ally  attacked  on  ejectment ;  Cartney  v, 

tion  in  the  first  named  case,  and  also  in  Reed,  5  Ohio  221. 

Brown  v,  Parker,  15  111.  307.  Tennessee. — Puckett  v.  Richardson, 

Iowa. — Boyle  v.  Maroney,  73  Iowa  6  Lea  (Tenn.)  49,  holding  that  9i  fieri 

70,  5  Am.  St.  Rep.  657,  holding  that  facias  tested   after  the  death  of  the 

the  writ  is  void,  and  that  the  sale  and  judgment  debtor  is  void,  and  that  a 

deed  thereunder  are  ineffectual.  sale  of  land  thereunder  will  confer  no 

Kansas, —  Halsey  v.  Van  Vliet,  27  title  on  the  purchaser.     Citing  Boyd 

Kan.  474.  V.  Armstrong,    i   Yerg.   (Tenn.)   40; 

Kentucky. — Davis  v.  Young,  3  T.  B.  Preston  v.  Surgoine,  Peck  (Tenn.)  72 ; 

Mon.    (Ky.)    60,  holding  that  a  pur-  Gwin  v.  Latimer,  4  Yerg.  (Tenn.)  22; 

chaser  under  such  writ  acquires  no  M'Mahon     v.    Glasscock,     5     Yerg. 

title.     See  also  Webber  v.  Kenny,  i  A.  (Tenn. )  304 ;  Erwin  v.  Dundas,  4  How. 

K.  Marsh.  (Ky.)  345.  (U.  S.)  58;  Mitchell  v.  St.  Maxent,  4 

Massachusetts. — Hildreth  v.  Thomp-  Wall.  (U.  S.)  237;  Pennoir  v.  Brace, 

ion,  16  Mass.  191,  which  case  is  cited  i  Salk.  319. 

in  support  of  the  proposition  in  Brown  Texas. — In  Bynum  v.  Govan,  9  Tex. 

V.  Parker,   15  111.  307.     Hamilton  v.  Civ.  App.  559,  Pleasants,  J.,  says:  "It 

Ljinan,  9  Mass.  15,  and  Bowdoin  v.  is  well  settled  in  this  state  that  a  sale 

Jordan,  9  Mass.  160,  are  cited  in  Webb  under  execution  issued  after  the  death 

V.  Mallard,  27  Tex.  80,  as  holding  that  of  a  sole  defendant,  when  the  judgment 

the  writ  is  irregular  and  voidable,  but  is  for  money,  is  void.  »  *  ♦  And  this 

not,  in  the  proper  sense  of  the  word,  seems  to  be  the  rule  at  common  law, 

void:  but  these  cases  do  not  so  hold,  according  to  the  great  weight  of  au- 

Missouri. — Hardin  v.  McCanse,  53  thority  in  America."  Citing  Hooper 

Mo.  255, /er  Vories,  J.,  ffV/ji#'  Mitch-  v.  Caruthers,  78  Tex.  432;  McMiller 

ell  V.  St.  Maxent,  4  Wall.  (if.  S.)  237,  v,   Butler,   20  Tex.  402 ;  C)onkrite  v. 

and  Erwin  t.  Dundas,  4  How.  (U.  S.)  Hart,  10  Tex.  140. 

58,  in  support  of  the  proposition  that  But  see  Webb  v.  Mallard,  27  Tex. 

the  writ  is   wholly  void.     Mundy  v.  80,  holding  that  the  court  erroneously 

Bryan,  18  Mo.  29,  incited  in  Webb  v.  instructed  the  jury,  on  the  trial  of  a 

Mallard,  27  Tex.  80,  as  holding  that  claim  to  property,  upon  which  a  levy 

the  writ  is  irregular  and  voidable,  but  had  been  made,  that  they  should  find 

not  void,  but  the  case  does  not  support  for  the  claimant  if  the  execution  was 

such  proposition,  as  the  writ  was  issued  issued    after    the   defendant's    death, 

and   was    levied  before  the  debtor's  without  inquiring  into  any  other  points 

death.  in  the  case.   The  court  cited ^  in  sup- 

New  Terk.  —  Woodcock  v.  Bennet,  port  of  the  proposition  that  an  execu- 

iCow.  (N.Y.)  711;  Sty metsf.  Brooks,  tion    issued    after    the    death  of  the 

10  Wend.  (N.  Y.)  207,  wherein  it  is  defendant  is  irregular  and  voidable, 

said  that  "the  sale  on  the  execution  but  not,  in  the  proper  sense  of  the 
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his  property  that  the  execution  is  to  be  levied,  and  when  so 
levied  the  command  of  the  writ  is  strictly  complied  with.  No 
rights  are  interfered  with  but  those  of  a  party  to  the  judgement. 
But  in  the  case  of  the  defendant's  death  the  rights  of  property 
are  changed  and  other  parties  are  interested.*  The  writ  has  been 
held  to  be  so  far  void  that  it  cannot  be  relied  upon  for  the  pur- 
pose of  continuing  the  judgment  and  keeping  it  alive.* 

The  Contrary  Dootrlne,  however,  finds  support  in  decisions  of  the 
courts  of  Mississippi^  New  Hampshire^  and  Pennsylvania^ 

word,  void,  the  following  cases:  Ham-  tion,  raise  the  question  of  regularity, 
ilton  T\  Lyman,  9  Mass.  15 ;  Bowdoin  The  law  permits  the  plaintiff  to  issue 
V.  }ordan,  9  Mass.  160;  Darlington  v.  it,  and  considers  it  regular  at  the  time 
Speakman,  9  W.  &  S.  (Pa.)  182;  Day  of  issuing,  subject  to  be  defeated  on  the 
V,  Sharp,  4  Whart.  (Pa.)  339;  Speer  v.  application  of  the  defendant.  If  heap- 
Sample,  4  Watts  (Pa.)  367;  Mundy  ply  before  the  execution  executed,  the 
V.  Bryan,  18  Mo.  29.  The  only  one  of  sale  will  be  arrested  and  all  proceed- 
these  cases  that  is  an  authority  for  the  ings  under  it  cease;  if  he  lie  bj  until 
proposition  stated  by  the  court  is  *  after  sale,  then,  on  the  principle  that 
Speer  i'.  Sample,  4  Watts  (Pa.)  367.  the  execution  is  erroneous  process,  and 
In  Mundy  v.  Bryan,  18  Mo.  29,  the  good  until  reversed,  he  cannot  recover 
writ  was  issued  and  levied  before  the  the  goods  sold ;  he  can  only  call  on  the 
debtor's  death.  The  correctness  of  plaintiff  for  the  money  recovered.  In 
the  decision  in  Conkrite  v.  Hart,  10  the  other  case  the  act  of  issuing  the 
Tex.  140,  that  the  writ  is  an  absolute  execution  was  not  warranted  by  law. 
nullity,  was  doubted ;  and  it  was  de-  This  forms  the  substantial  distinction 
clared  that  Robertson  v.  Paul,  16  Tex.  between  void  and  voidable  process. " 
472;  Boggess  V.  Lilly,  18  Tex.  200;  2.  Halsey  f.  Van  Vliet,  27  Kan.  474, 
Chandler  v.  Burdett,  20  Tex.  42 ;  and  wherein  all  of  the  judges,  except 
McMiller  v.  Butler,  20  Tex.  402,  can  Brewer,  who  dissented,  were  of  the 
be  well  maintained  without  holding  opinion  that  something  more  was  nec- 
that  the  execution  if  issued  after  the  essary  than  a  mere  assertion  on  the 
defendant's  death  is  an  absolute  nul-  part  of  the  plaintiff .  that  he  believes 
lity.  the  judgment  an   existing  and  valid 

In  Taylor  v.  Snow,  47  Tex.  462,  26  judgment  and  means  to  collect  it,  and 

Am.  Rep.  311,  it  was  denied  that  the  that  there  should  be  also  an  effort  in 

writ  is  absolutely  void  under  all  cir-  good  faith  by  the  issuance  of  a  valid 

cumstances  and  as  to  all  persons,  and  writ  to  make  a  collection,  and  the  issu- 

it  was  held  that  a  sale  under  such  ir-  ance  of  a  void  writ  cannot  be  regarded 

regular  writ  could  not  be  collaterally  as  a  proceeding  in  good  faith  to  collect 

attacked,  because  there  had  not  been,  the  judgment.    Citing  Kelley  v.  Vin- 

and  could  not  be,  any  administration  cent,  8  Ohio  St.  415. 

upon  the  estate.   Disapproving  Conk-  3.  MlnlMlpiii. — Doe  v,  Hamilton,  23 

rite  V.  Hart,  10  Tex.  140.  Miss.  496,  57  Am.  Dec.  149,  holding 

United  States.  —  Ransom    v,   Wil-  that  a  sale  of  land  made  under  an  exe- 

liams,  2  Wall.  (U.  S.)  313.    See  also  cuti on  issued  and  tested  after  the  death 

Insleyv.  U.  S.,  150  U.  S.  512;  Erwin  v.  of  the  debtor,  without  revival  of  the 

Dundas,  4  How.  (U.  S.)  58;  Mitchell  judgment,  is  not  void,  but  only  voida- 

V.  St.  Maxent,  4  Wall.  (U.  S.)  237.  ble;  and  declining  to  follow  Erwin  r. 

1.  Massie  v.  Long,  2  Ohio  287;  and  Dundas,  4  How.  (U.  S.)  74.    See  also 

the  court  adds :  "  This  single  consider-  Harrington  v.  O'Reilly,  9  Smed.  & 

ation  destroys  all  analogy  between  the  M.  (Miss.)  216;  Hughes  v,  Wilkinson, 

two   cases. "     To  the  same  effect  is  37  Miss.  482  [citing  Doe  v.  Hamilton, 

Gwin  V.  Latimer,  4  Yerg.  (Tenn.)  22.  23  Miss.  496,  and  Hodge  v.  Mitchell,  27 

See  also  Woodcock  f.  Bennet,  i  Cow.  Miss.  560] ;  Harper  v.  Hill,  35  Miss.  63; 

(N.  Y.)  711,  wherein  Woodworth,  J.,  Smith  i*.  Winston,  2  How.  (Miss.)6oi; 

says :  **  When  issued  after  a  year  and  Drake  v,  Collins,  5  How.  (Miss.)  253. 

a  day,  and  the  parties  not  changed,  the  See  further  Harrington  v,  O'Reilly, 

defendant  may  or  may  not,  at  his  elec-  9  Smed.  &  M.  (Miss.)  216,  in  which 
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m  Tna  OF  IMVAVCE— 1.  Before  the  End  of  the  Term— <i.  In 

General. — ^At  the  common  law  an  execution  is  issuable  forth- 
with as  soon  as  the  final  judgment  has  been  signed,  unless  there 

be  a  writ  of  error  depending  or  agreement  to  the  contrary.^ 

case  a  claimant  of  property  which  had  the  writ  is  void,  but  these  cases  are 

been  levied  upon  made  a  motion  to  not  in  point. 

quash  the  writ,  and  the  court  held  In  Diese  v,  Yerger,  6  Phila.  (Pa.) 
that  the  execution  should  have  been  307,  it  was  held  that  an  execution 
quashed,  and  took  occasion  to  remark :  issued  without  warning  the  personal 
*'  The  question  generally  arises,  when  representatives, in  compliance  with  Act 
a  sale  has  already  taken  place,  and  Pa.,  Feb.  24,  185^,  i  33,  was  a  nullity, 
where  the  contest  is  between  the  pur-  and  that  the  wnt  was  not  irregular 
chaser  at  the  sale  and  some  other  per-  merely,  but  absolutely  void.  Following^ 
son,  in  regard  to  the  property.  In  Cadmus  v,  Jackson,  53  Pa.  St.  395. 
such  case  the  courts  have  uniformly  1.  Stevens  v,  Manson,  87  Me.  436, 
decided  that  the  execution  is  not  void,  per  Whitehouse,  J. ;  Miller  v,  O'Ban- 
but  voidable,  and  refused  to  set  aside  non,  4  Lea  (Tenn.)  398,  per  Cooper,  J. 
a  sale  under  it,  made  at  a  time  when  The  OnUnary  Time,  however,  for  tak- 
the  execution  was  valid.  The  execu-  ing  out  an  execution  is  the  day  after 
don  is  valid  until  avoided,  and  a  the  rising  of  the  court.  White  River 
stranger  who  purchases  under  it  will  Bank  v.  Downer,  39  Vt.  333,  citing 
be  protected.  His  rights  are  not  to  Day  v.  Lamb,  7  Vt.  436.  And  it  would 
be  affected  by  subsequent  acts,  over  seem  that,  as  the  judgment  is  subject 
which  he  had  no  control."  Citing  to  the  control  of  the  court  during  die 
Woodcock  V,  Bennet,  i  Cow.  (N.  Y.)  whole  term,  it  is  necessary,  in  the  ab- 
737 '1  Jackson  v,  Robins,  16  Johns.  (N.  sence  of  any  statute  upon  the  subject, 
Y-)  537 ;  State  v.  Pool,  6  Ired.  L.  (N.  to  obtain  leave  of  court  to  issue  an  ex- 
Car.)  388.  ecution  during  the  term.    Johnson  v. 

Hew  Hampalilre. — Butler  v.  Haynes,  3  Ball,   i    Yerg.     (Tenn.)    391,    citing 

N.  H.  31,  holding  that  although  the  Hutchinson  v,  Johnston,  i  T.  R.  739. 

writ  issued    irregularly,   it  is  not  a  See  also  Esselmant;.  Wells,  8  Humph, 

nullity,  and  that  its  validity  cannot  be  (Tenn.)  a83,  wherein  it  is  held  that  on 

called  in  question  collaterally.    Citing  collateral  attack,  nothing  appearing  in 

Blanchard  v.  Goss,  3  N.  H .  491 ;  Heapy  the  record  to  the  contrary,  it  should  be 

V.  Parris,  6  T.  R.  368;    Reynolds  v,  presumed  that  the  writ  was  regularly 

Corp,  3  Cai.  (N.  Y.)  367.  issued  by  authority  of  the  court. 

Pemisylyaiiia. — Speer  t;.  Sample,  4  Judgment   Opened  after   IHiuuioe  of 

Watts  (Pa.)  367,   in  which   case  the  Writ. — ^The  issuance  of   an  execution 

court,  although  it  concedes  that  the  before  the  end  of  the  term  does  not 

doctrine  that  the   writ  is  absolutely  interfere  with  the  court's  control  over 

void  is  not  without  respectable   au-  the  judgment,  and  on  cause  shown  the 

thority  both  in  England  and  some  of  judgment  may  be  opened  and  the  writ 

the  United  States,  arrives  at  the  con-  quashed.     Sharpless   v,    Robinson,   x 

trary  conclusion,  being  influenced  by  C ranch  (C.  C.)  147. 

die  considerations  that  many  titles  to  Judgment  Entered  on  Waznuit  of  At- 

lands    theretofore     considered    good  toxney. — Where  judgment  is    entered 

would  be  disturbed   by  holding  the  on  a  warrant  of  attorney  to  confess 

writ  void,  and  that  the  encouragement  judgment,    which   warrant    recites  a 

of  competition  at  judicial  sales  requires  bond,  an  execution  is  not  issuable  be- 

the  writ  to  be  upheld,  and  being  of  fore  a  day  on  which  the  bond  is  pay- 

the  opinion  that  there  is  no  more  rea-  able,  although  there  is  no  stipulation 

son  for  holding  a  writ  issued  after  the  for  a  stay  of  execution.     Shoemaker  v, 

debtor's  death  void  than  a  writ  issued  Shirtliffe,  i  Dall.  (Pa.)  133. 

after  the  year  and  a  day.      See  also  Judgment    Rendered    Near   Cloae    of 

Springer  v.  Brown,  9  Pa.  St.  305,  fer  Term. — In   People   v.   Circuit   Ct.,  14 

Gibson,  C.J.    Darlington  v.  Speakman,  Mich.    169,  it  was  held  that  where  a 

9W.  &S.  (Pa.)  183,  and  Day  r.  Sharp,  judgment  is  rendered  at  or  near  the 

4  Wbart.  (Pa.)  339,  are  cited  in  Webb  close  of  a  term  of  court,  so  that  there 

V.  Mallard,  27  Tex.  80,  as  holding  that  is  not  time  during  the  same  term  to 
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*.  Statutory  Provisions. — In  many  states  the  earliest 
moment  at  which  an  execution  may  be  issued  has  been  fixed  by 

statute,  and  the  statutes  of  each  state  should  be  consulted,* 

2.  Validity  of  Writ  Prematurely  iMued. — An  execution  issued 
prematurely,  even  if  it  be  issued  at  a  time  when  its  issuance  is 
prohibited  by  statute,  while  it  may  be  remedied  in  a  direct  pro- 

move  for  a  new  trial,  or  in  arrest  of  security  in  all  actions  instituted  by 

judgment,    and    no    such    motion    is  writ  for  the  recovery  of  money  due  by 

made,  the  prevailing  party  is  not  re-  contract  or  by  damages  arising^  from 

quired  to  wait  until  the  following  term  breach  of  contract.  In  Harrisburg,  etc., 

for  his  execution  to  issue,  but  may  R.  Co.  v.  Peffer,  84  Pa.  St.  295,  it  was 

have  it  at  once.  held  that  a  railroad  company^  against 

1.  ArkansM.  —  Sand.  &  H.  Dig.,  ^  whom  a  judgment  had  been  recovered 

3035,  provides  that  no  execution  shall  lor  property  taken  in    the   construc- 

issue,  unless  ordered  by  the  court,  until  tion  of  its  road  was  not  entitled  to  a 

after  the  expiration  of  ten  days  from  stay. 

the  rendition  of  the  judgment.    Low-  Ui  TannasaM  it  is  provided  by  statute 

enstein  v.  Caruth,  59  Ark.  588.   In  this  that  the  writ   cannot   properly   issue 

case,  however,   it  was  held  that  the  until  the  expiration  of  the  term  with- 

court  may  order  an  execution  to  be  is-  out  an  order  of  court,  such  provision 

sued  immediately  after  the  rendition  being  made  because  of  the  power  of 

of  the  judgment,  and  during  the  term,  the  court  during  the  term  to  set  aside 

Ittdtamt. — 3  Rev.  Stat.  1876,  p.  197,  $  the  judgment.     Miller  v,  0'Bannon,4 

405,  authorizes  an  execution  to  be  is-  Lea  (Tenn.)  398.    See  also  Bsselman 

sued  at  any  time  within  five  years;  v.  Wells,  8  Humph.  (Tenn.)  48a. 

under  which  the  writ  may  be  issued  In  Venaoiit  it  is  provided  by  statute 

upon  the  rendition  of  the  judgment  or  (Tudiciary  Act,  $  95)  that  no  execution 

at  least  as  soon  as  the   minutes  are  shall  issue  on  any  judgment  rendered 

signed  by  the  judge,  without  waiting  either  by  the  Supreme  Court  or  Coun- 

until  the  close  of  the  term.  Willson  v.  ty  Court  until  twenty-four  hours  after 

Binford,54lnd.  569;  Carpenter  ti.Van-  the  rising  of  such  court,  unless  by  the 

SCO  ten,  ao  Ind.  50.  special  permission  of  the  judges  of  such 

Maine.  —  Rev.  Stat.  Me.,  c.  83,  f  138,  court.     Mattocks  v,  Judson,  9  V"t.  343. 

and  c.  83,  ^  22,  relating  to  the  Supreme  Snnday. — Where  it  is  provided   by 

Court,  judicial  court,   and  trial  jus-  statute  that  no  execution  shall  be  issued 

tices,  authorize  the  issue  of  an  eze-  within  twenty-four  hours  after  the  en- 

cution   twenty-four    hours    after    the  try  of  the  judgment,  a  Sunday  which 

rendition  of  the  judgment.   Stevens  v.  commences    during    the    twenty-four 

Manson,  87  Me.  436,  hours  must  be  excluded  in  the  compu- 

New    Hampahtre.  —  In    Scribner    v,  tation.     Penniman    v.    Cole,    8   Met. 

Whitcher,  6  N.  H.  63,  23  Am.  Dec.  (Mass.)  496,  wherein  a  judgment  was 

708,  it  was  held,  under  a  statute  pro-  rendered  on  a  Saturday  afternoon,  and 

viding    that,    if    the    person    against  it  was  held  improper  to  issue  an  exe- 

whom  a  judgment  shall  be  rendered  cution  immediately  after  midnight  on 

shall  neglect  for  a  certain  time  to  pay  the  following  Monday  mornings,  the 

the  amount  of  the  judgment,  an  ex-  court  saying:  *' The  object  of  the  pro- 

ecution  shall  be  issued,  that  the  writ  vision  we  take  to  be  this:  to  give  a 

was  not  issuable  before  the  expiration  judgment  debtor  opportunity  to  exam- 

of  the  specified  time.  ine  into  the  correctness  of  tlie  judg- 

Hew  Toxic. — In  De  Witt  v.  Swift,  3  ment,  the  accuracy  of  the  calculation. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  280,  it  where  a  computation  is  to  be  made,  and 

was  held,  under  Code  N.  Y.,  %  238,  to  ascertain  if  the  costs  are  properly 

authorizing  the  issuance  of  the  writ  at  taxed.     To  perform  all  or  either  of 

any .  time  within  five  years  after  the  these  things  satisfactorily,  and   with 

entry  of  the  judgment,  that  an  execu-  the  aid  of  his  attorney,  a  juridical  or 

might  be  issued  forthwith.  lay  day  is  necessary,  in  which  the  clerk 

Pauaylvania. — ^Act  Pa.  June  16, 1836,  may  be  resorted  to,  or  an  appeal  made 

h  3»  provided  that  there  should  be  a  to  the  court,  if  in  session,  or  to  a  judge 

stay  of  execution  upon  the  giving  of  at  chambers." 
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ceeding  seasonably  instituted,  is  not  absolutely  void,  but  irregu- 
lar  merely.  It  affords  protection  to  the  officer  to  whom  it  is 
directed,  and  is  sufficient  to  support  the  title  of  a  bona  fide  ^xir* 
chaser.  And  it  would  seem  to  be  immaterial  whether  or  not  its 
execution  is  delayed  until  after  the  time  when  its  issuance  is 
authorized,  though  upon  this  question  there  is  some  conflict 
of  authority.^ 

3.  After  the  Lapee  of  a  Tear  and  a  Day — a.  In  General. — 
Originally,  at  the  common  law,  when  the  plaintiff  delayed  suing 

1.  Waldrop  v.   Friedman,   90    Ala.  But    see    Home  Mut.   Ins.   Co.  v, 

157,  24  Am.  St.  Rep.  775 ;  DeLoach  v.  Gamble,  14  Mo.  407,  in  which  case  it 

Robbinsy  loa  Ala.  288 ;  Steele  v.  Tut-  was  held  that  where  an  execution  has 

wiler,  68  Ala.  107 ;  Lynch  v.  Kelly,  41  been  prematurely  issued  in  violation 

Cal.  333,  wherein  the  irregularity  is  of  statute,  the  creditor  is  not  entitled 

considered    as    one    which    may    be  to  any  benefits  under  such  execution 

waived  by  failure  to  make  a  timely  ap-  as  against  another  creditor  who  has 

plication  to  set  the  writ  aside ;  Knox-  sued  out  a  writ  of  garnishment. 

Tille  City  Mills  Co.  v,  Lovinger,  83  In  MaBuehiiaetts  it  has  been  held,  un- 

Gt.  563,  holding  that  an  execution  der  a  statute  providing  that  execution 

prematurely  issued  in  violation  of  a  shall  not  issue  until  the  expiration  of 

statute  is  not  void  and  cannot  be  at-  twenty-four  hours  after  the  entering 

tacked  collaterally;  Shimp  v.  Hay,  8  up  of  the  judgment,  that  *Mt  is  as  if 

111.  App.  66,  holding  that  the  writ,  there  were  no  judgment  subsisting  until 

until  set  aside,  is  a  justification  to  the  the  expiration  of  the  twenty-four  hours, 

officer;  Carson  v.  Walker,  16  Mo.  68;  There  is  nothing  on  which  an  execu- 

Scribner  v.  Whitcher,  6  N.  H.  63,  23  tion  could  lawfully  issue;  and  the  de- 

Am.  Dec.  708,  in  which  case  the  ex-  fendant  might  as  well  have  issued  It 

ecution  was  not  in  fact  executed  until  before  judgment  was  rendered  or  after 

the  arrival  of  the  time  when  its  issu-  the  expiration  of  the  year."  Briggs  v, 

ance  was  authorized ;  Bacon  v.  Crop-  Wardwell,   10  Mass.   356.      See    also 

sey,  7  N.  Y.   195,  holding  that  the  Chesebro  v,  Barme,i63  Mass.  79, and 

officer  was  bound  to  execute  a  writ  Penniman    v.  Cole,   8    Met.  (Mass.) 

prematurely    issued    in    violation    of  496,  in  which  cases  levies  were  made 

statute;    Kimball  v,  Munger,  a  Hill  before  the   time  when  the  writ  was 

(N.  Y.)   364;  Green  v.  Burnham,  3  issuable. 

Sandf.  Ch.  (N.  Y.)  no,  wherein  it  Penniman  v.  Cole,  8  Met.  (Mass.) 
was  held  that  the  objection  was  not  496,  did  not  meet  with  approval  in 
available  in  a  creditor's  suit;  Bell  v.  Carson  v.  Walker,  16  Mo.  68.  In  the 
Bell,  1  How.  Pr.  (N.  Y.  Supreme  Ct.)  last-mentioned  case  Ryland,  }.,  said, 
71,  wherein  it  was  held  that  the  ir-  speaking  of  the  former  case:  "There 
regularity  was  waived  bv  the  act  of  the  judgment  was  rendered  on  Satur- 
the  defendant  in  directing  that  the  day  forenoon,  at  the  end  of  the  term ; 
money  made  on  the  writ  should  be  execution  issued  after  midnight  on 
paid  to  himself  in  person ;  Wilkinson's  Monday  morning  following.  The 
Appeal,  65  Pa.  St.  189;  Stewart  v,  statute  prohibits  the  issuing  of  fieri 
Stocker,  13  S.  &  R.  (Pa.)  199;  Miller  facias  until  the  lapse  of  twenty-four 
V.  0'Bannon,4  Lea  (Tenn.)  398;Stan-  hours.  The  main  question  appeared 
ley  V.  Nelson,  4  Humph.  (Tenn.)  484;  to  be  whether  Monday  was  to  be  ex- 
Carpenter  V.  Mechanics  Sav.  Bank,  i  eluded  or  included  in  these  twenty- 
Lea  (Tenn.)  202 ;  Blaine  v.  The  Ship  four  hours.  The  court  excluded  Sun- 
Charles  Carter,  4  Cranch  (U.  S.)  338;  day,  and  declared  the  writs  thus  issued 
Spring  V,  Ajetf  23  Vt.  516.  void.  The  whole  object  of  the  opin- 
io Allen  V.  Portland  Stage  Co.,  8  ion  appeared  to  be  to  take  care  of  the 
Me.  207,  the  court,  without  deciding  Sunday — ^to  pi<;serve  the  Sabbath  day 
the  question,  said :  "Purchasers  should  — «  very  laudable  one ;  but  I  think  it  so 
be  secure  in  their  titles  •  •  ♦  where  absorbed  the  question  about  the  writ 
everything  appears  by  the  record  to  being  void,  or  voidable  only,  that  the 
htve  been  legally  conducted."  t<^ter  received  no  attention." 
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out  execution  beyond  a  year,  the  presumption  arose  that  the 
judgment  had  been  satisfied  or  that  from  some  supervening 
cause  it  was  not  to  have  effect,  and  the  plaintiff  was  not  entitled 
to  sue  out  an  execution,  but  was  compelled  to  resort  to  an  action 
on  the  judgment,  or,  after  the  enactment  of  the  Statute  of  West- 
minster 2  (13  Edw.  I.,  Stat.  I,  c.  45),  to  the  writ  of  scire  facias, 
and  call  the  defendant  to  show  cause  why  execution  should 
not  issue.* 

1.  Shirley  v.  Wright,  i  Salk.  373,  a  Miisouri. — Bolton  v.  LanBdown,  it 

Ld.  Raym.  775;   Blayer  v.  Baldwin,  a  Mo.  399, >er  I.eonard,  ]. 

Wiis.  83;  Co.   Lict.  290-396,  cited  by  A'r4rj<i*a.— Miller  ti.  Finn,   i  Neb. 

Kinglan,  C.  J.,  in  State  -a.  McArthur,  393. 

5  Kan.  380;  Bac.  Abr.,  tit.  Ei.,  H.;  3  Nrai  J'or*.— Gonnigal  v.   Smith,  6 

Blaclt.Com.43i;TiddPrac.  1102,1103.  Johns.  (N.  Y.)   106;  Albany  ti.  Even- 

Among  the  numerous  caseg  in  which  son,  I  Cow.  (N.   Y.)   36;  Cameron  v. 

the  rule  of  the  common  law  has  been  Young,  6  How.  Pr.  (N.   Y.    Supreme 

declared  in  this   couniry,-are  the  fol-  Ct.)  372;   People  v.  Corey,  19  Wend, 

lowing:  (N.  Y.)  633. 

Aiabama.—ScaWv.  Godboit,  4  Ala.  North  Carolina.— t/Larphnj  v.ViooA, 

326;  lewett  TI.  Hoogland,  30  Ala.  716;  3  Jones I..(N.  Car,)  63;  Foard  v.  Alex- 

Perkins  v.  BrierHeld   Iron,  etc.,  Co.,  ander,  64,  N.  Car.  69;  Lyon  v.   Russ, 

77  Ala.  403;  Gardner  r.  Mobile,  etc.,  84  N.  Car.  588.     See  also  Simpson  v. 

R.  Co.,  I02  Ala.  635.  Sutton,  Phil.  L.  (N.  Car.)  iia. 

Arkansas. —  Hanty   t.   Cameal,    14  Oregon. — Eddy  p.  Coldwell,330re- 

AtIc.  524;  Bracken  o.  Wood,  ta  Ark.  gon  i^. 

605.  Pennsylvanix. — Manufacturers,  etc., 

Delaware. — Cooper  u.  May,  I  Harr.  Bank  v.  Frederickson,   a   Miles  (Pa.) 

(Del.)  18.  70;  Sinkett  v.  Wunder,  I  Miles  (Pa.) 

District  of  Columbia. — Thomson  11.  361 ;  Gibbs  k.  Atkinson,  3  Pa.  L.  J.  139; 

Beveridge,  3  Mackey  (D.  C.)  170.  Speer  v.  Sample,  4  Watts  (Pa.)  367, 

Florida. — Moseley    v.   Edwards,    a  fer  Kennedy,  J. ;  Comly  t.   Rissel,  I 

Fla.  429;  Jordan  v.  Petty,  5  Fla.  326.  Phila.  (Pa.)  402;  Dunlop  v.  Speer,  3 

///(«oij.— People  TI.  Peck,  4  Hi.  118;  Bina.  (Pa,)  169;  Righter  v.  Ritten- 
Hernandez  v.  Drake, 81  111.  34;  Hayii,  house,  3  Rawle  (Pa,)  373,  fer  Ken- 
Hayes,  56  111.  342.  nedy,  J. 

Indiana.— Hot  v.  Harter,  1  Ind.437.  Souli  Carolina.— Jagmm  r.  Belk,  a 

/own.— Von  Phul  r:  Rucker,  6  Iowa  Strobh.  L.  (S.  Car.)  307,  47  Am.  Dec. 

187.  591,  fer  Frost,  J. 

A'oB JO.'.— State  v.  McArthur,  5  Kan.  Ten ««««,— Gregory  v.  Chadwell,  3 

a8o,  fier  Kinglan,  C.  J.  Coldw.  (Tenn.)  390 ;  Trotter  v.  Nelson, 

A'eB/Bciy.— Hoskinai'.Helm,4Litt.  i  Swan  (Tenn.)  7;  Fogg  v.  GIbbs,  S 

(Ky.)  309,  14  Am.  Dec.  133;  Pollardf.  Bait.    (Tenn.)     464;    Whitworth     r. 

Pollard,4  T.  B.  Mon.  (Ky.)  359;  Mil-  Thompson,  8  Lea  (Tenn.)  480;   Hets 

ler  IP.  Anderson,  Litt.  Sel.  Cas,  (Ky.)  v.  Sims,  i  Yerg.  (Tenn,)  143 ;  Deberrj- 

169;   Noe  1'.  Conyers,  6   ].  J,  Marsh,  i'.  Adams,  9  Yerg.  (Tenn.)  5a. 

(Ky.)  514.  Cerm.™/.— Willard  v.   Wliipple.  40 

Maryland. — Hagerstown    Bank    v.  Vt.  319;  Catlin  v.  Merchants  Bank,  36 

Thomas,    35    Md,    ,i;ir;    Mitchell    v.  Vt 573;  Porterf.  Vaughn.  24 Vt.  211; 

Chesnut,  31  Md.  521,  fer  Robinson,  J.  Allen  w.  Carpenter,  7  Vt.  397;  Fletcher 

Minnesota.— 'WakeRe\d  v.  Brown, 38  v.  Mott,  1  Aik.  (Vt.)  339. 

Minn.  361, /er  Mitchell,  J.  Virginia. — Beale   1:    Botetourt,   10 

" --MJi>/i.— Bowen  v.  Bonner,  45  Gratt,  (Va,)  378;  Spotts  o.  Com.,  85 

o;  Isom  V.  McGchec,  45   Miss.  Va.  531 ;   Nimmo  v.  Com.,  4  Hen,  & 

ibey  V.  Commercial  Bank,  31  M.  (Va,)  57. 

34;  Bacon  T'.  Red,  27  Miss,  469;  Wiicansin. — Mariner    v.    Coon,    16 

'v.  Burnham,  3  llow.  (Miss.)  Wis.  465. 

ksw.Murphy.Walk.(Miss,)66.  United  Sfntes.—T.Tvrm  v.  Duiidas,4 

>  Davis  v.  Helm,  3  Smed.  &  M.  How.  (U.  S.)  58,  fer  Nelson,  J.;  Mc- 

17.  Donald  t:  White,  i  Cranch    (C.  C.) 
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EiEwt  of  lien  of  AUaehmoit. — ^The  fact  that  the  creditor  has  a  lien 
on  certain  real  estate  of  the  debtor,  created  by  attachment,  does 
not  excuse  the  failure  of  the  creditor  to  sue  out  the  writ  within 
the  year  and  a  day  where  the  existence  of  such  prior  lien  does 
not  operate  as  a  stay  of  execution,  and  the  creditor  is  at  liberty 
to  sue  out  the  writ  and  have  satisfaction  out  of  other  property, 
if  any  can  be  found.^ 

Whan  the  Poriod  of  Limitotioa  Bogins  to  Run. — The  limitation  of  a  year 
and  a  day,  or  the  time  fixed  by  statute  within  which  execution 
must  be  issued,  begins  to  run  from  the  entering  of  judgment,  or, 
more  correctly  speaking,  from  the  right  of  execution  on  the 
judgment.* 

149;    Veitch     V.    Farmers'    Bank,    3  effect  should  not  be  given  to  a  judg- 

Cranch  (C.  C.)  81.  ment  before  a  justice  than  to  a  judg- 

Pxinclpal  and  Siurotj. — Where  it  is  ment  of  a  court  of  record,  and,  if  the 

provided  by  statute  (Code  Ala.,  §  1923)  party  recovering  such  a  judgment  fails 

that  execution  may  issue  against  an  to  sue  out  an  execution  within  a  year 

administrator  and  his  sureties,  an  exe-  from   its  rendition,  his   only  remedy 

cution  may  be  issued  against  the  sure-  would  be  another  suit  upon  the  judg- 

ties  after  an  execution  against  the  ad-  ment." 

ministrator  has  been  returned  nulla  1.  Catlin  v.  Merchants  Bank,  36  Vt. 
hoMay  without  reviving  the  judgment  572.  See  also  Speelman  v,  Chaffee,  5 
against  the  sureties  by  scire  facias,  Colo.  247,  holding  that,  for  the  pur- 
notwithstanding  the  fact  that  twelve  pose  of  preserving  the  lien  on  chattels 
months  have  expired  from  the  date  of  which  have  been  attached,  the  execu- 
such  return  of  nulla  bona,  the  primary  tion  must  be  sued  out  within  a  reason- 
judgment  against  the  administrator  able  time,  and  that  a  year  is  a  reason- 
not  being  dormant.  Jewett  v,  Hoog-  able  time.  See  further  Van  Loan  v, 
land,  30  Ala.  716.  Kline,  10  Johns.  (N.  Y.)  129. 

Btatata  of  Westniliuiter. — Concerning  2.  Kupfer  v.  Frank,  30  Hun  (N.  Y.) 

the  Statute  of  Westminster  and   the  74,  holding  that  the  time  does  not  be- 

necessity  of  bringing  an  action,  before  gin  to  run  until  the  judgment  has  been 

its  enactment,  on  the  judgment,  in  or-  duly  docketed;  Aultman,  etc.,  Co.  v, 

der  to  obtain  execution  of  a  judgment  Syme,  87  Hun  (N.  Y.)  295,91  Hun(N. 

recovered  in  a  personal    action,   see  Y.)  632,  wherein  it  is  said  that  the  court 

particularly  the  following  cases :  Jew-  '  will  take  no  notice  of  a  fraction  of  a  day ; 

ctt  V,  Hoogland,  30  Ala.  716;  Bracken  Sinkett  v,  Wunder,  i  Miles  (Pa.)  361, 

V.  Wood,    12  Ark.  605;  Thomson    v.  per  Barnes,  P.  J. 

Beveridge,  3  Mackey  (D.  C.)  170;  Jor-  After  FUlng  BemiUltar.— Under  Code 

dan  V.  Petty,  5  Fla.  326;  Doe  v,  Har-  Civ.  Pro.  Cal.,  ^  1034,  providing  that 

ter,  I  Ind.  427 ;  Von  Phul  v,  Rucker,  6  the  party  to  whom  costs  are  awarded 

Iowa  187 ;  Hagerstown  Bank  t;. Thomas,  upon   appeal  must  file    his    cost   bill 

35  Md.  511;  Mitchell  v.  Chesnut,  31  within  thirty  days  after  the  filing  of 

Md.  521 ;  Righter  v.   Rittenhouse,  3  the  remittitur,  and  that  thereafter  he 

Rawle   (Pa.)  273;  Ingram  v.  Belk,  2  may  have  an    execution   therefor  as 

Strobh.  L.  (S.  Car.)  207,  47  Am.  Dec.  upon  a  judgment,   the    time    within 

591 ;   Allen  v.  Carpenter,  7  Vt.   397 ;  which  the  writ  must  be  issued  begins 

Offutt  V.  Henderson,  2  Cranch  (C.  C.)  to  run  upon  the  filing  of  the  remittitur 

553(  wherein  it  is  said  that  the  statute  and   the  making  of  the  entry  in  the 

has  been  adopted  in  Virginia.  docket.     McMann  v.  Superior  Ct.,  74 

Justice's  Judgment. — An  execution  is  Cal.  106  \citing  Kerns  v.  Graves,  26  Cal. 

no  more  issuable  on  a  judgment  ren-  156;   Marysville   v.   Buchanan,  3  Cal. 

dered  by  a  justice  of  the  peace  after  212;  McMillan  v.    Richards,    12   Cal. 

the  lapse  of  a  year  and  a  day  without  467].     See  also  Underwood  v.  Green, 

revivor  than  it  is  on  a  judgment  of  a  36  N.  Y.  Super.  Ct.  481,  56  N.  Y.  247. 

court  of  record.     Hay  v.    Hayes,   56  Deficit  on Forecloaure Bale. — Anexecu- 

Ili.  342,  wherein  it  is  said :  *'  Greater  tion  for  a  balance  remaining  due  after 
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Effeet  of  BoriTor  agminit  Debtor*!  Administrator. — An  order  of  revivor, 
made  necessary  by  the  death  of  the  judgment  debtor,  is  not  to 
be  considered  as  a  new  judgment,  and  notwithstanding  such 
order  of  revivor  the  time  within  which  an  execution  is  issuable 
is  to  be  computed  from  the  date  of  the  original  judgment.^ 

b.  Alias  and  Pluries  Writs— (i)  In  General. — At  the  com- 
mon law  the  judgment  creditor  may  sue  out  an  execution  within 
the  year  and  a  day,  and,  having  done  so,  an  alias  and  subse- 
quently pluries  writs  may  be  sued  out  at  any  time  thereafter 
without  a  scire  facias,  provided  the  first  writ  be  returned  and 
filed  and  continuances  entered  from  the  time  of  issuing  it  * 

The  Gontinnancei  on  the  BoU  have  been  considered  as  mere  matters 
of  form ;  and  even  without  any  execution  actually  taken  out 
after  the  judgment,  if  one  has  been  awarded  on  the  roll,  the 
plaintiff  may,  notwithstanding  the  lapse  of  a  year  and  a  day, 
sue  out  his  execution  at  any  time  without  scire  facias,  the  con- 
tinuances in  such  case  being  entered  with  *'  vicecomes  non  tnisit 
breve;  "  *  and  in  this  country  the  entry  of  continuances  has  often 

m 

a  foreclosure  sale  must  be  taken  out  Gill   &  J.   (Md.)   355;  Hazlehurst  v. 

within  the  time  limited  from  the  date  Morris,  38  Md.  74;  Hagerstown  Bank 

of  the  judgment  of  foreclosure  and  not  v,  Thomas,  35   Md.  511;    Abbey   v. 

from  the  date  when  the  docket  entry  Commercial  Bank,  31  Miss.  434;  Dows- 

was  made  stating   the   balance   due.  man  v.  Potter,  i  Mo.  518;  Clemens  v. 

Bowers  v.  Crarj,  30  Cal.  621.  Brown,  9  Mo.  718;  Lindell  v.  Benton, 

Wliat  OoBStttaieo  braance  of  Writ.  —  6  Mo.  361 ;  Thorp  v.  Fowler,  5  Cow. 

Upon  this  question,  see  fif/ra,  XI. /jjrtr-  (N.  Y.)  446;   Swift   v.  Flanagan,  12 

anc€ofthe  Writ— Delivery  to  Skerif,  How.  Pr.  (N.  Y.  Supreme  Ct)  438; 

1.  Halsej  v.  Van  Vliet,  27  Kan.  474,  Pierce  v.  Craine,  4  How.  Pr.  (N.  Y. 
wherein  Brewer,  J.,  sajs :  "  The  re-  Supreme  Ct.)  257 ;  Sacia  v.  Nestle,  13 
vivor  is  not  an  attempt  to  make  a  new  How.  Pr.  (N.  Y.  Supreme  Ct.)  572; 
and  independent  party  to  the  judg-  Jackson  t».  Stiles,  9  Johns.  (N.Y.)  391; 
ment,  so  as  to  create  what  maj  be  con-  Albany  v.  Evertson,  i  Cow.  (N.  Y.) 
sidered  a  new  and  independent  judg-  36,  note ;  Gonnigal  v.  Smith,  6  Johns, 
ment,  butsimplj  a  proceeding  to  keep  (N.  Y.)  106;  Lewis  v.  Smith,  2  S.  & 
the  one  judgment  alive,  as  a  subsisting  R.  (Pa.)  142 ;  Johnson  v.  Glorer,  2 
and  valid  adjudication  against  the  sin-  Cranch  (C.  C.)  678;  Ott  v,  Murraj,  3 
gle  interest  of  defendant,  by  whom-  Cranch  (C.  C.)  323;  Digges  v,  Elia- 
soever  that  interest  may  for  the  time  son,  4  Cranch  (C.  C.)  619. 

being  be  represented."  Beaaon  of  tHe  Bole. — ^Ilie  theory  up- 

2.  Blayer  v.  Baldwin,  2  Wils.  82 ;  on  which  the  issuing  of  an  execution 
Aires  v.  Hardress,  i  Stra.  100;  Under-  after  a  year  and  a  day  from  the  entry 
hill  r.  Devereux,  2  Saund.  72,  cited  in  of  judgment  was  prohibited,  and  the 
Cooper  XK  May,  i  Harr.  (Del.)  18.  See  issuing  of  an  alias  execution  at  any 
also  Tidd's  Pr.  1104;  Bac.  Abr.,  tit.  time  after  one  had  been  issued  and  re- 
Execution,  H,  turned   unsatisfied  was  allowed,  was 

Among  the  many  cases  in  this  coun-  that  the  presumption  was    indulged 

try  in  which  this  rule  has  been  recog-  that  the  judgment  might  have  been 

nized  and  declared,  are  the  following:  paid  or  released  when  the  defendant 

Waddill  V,  Cabell,  21 D.  C.  597 ;  Thom-  had  neglected  to  sue  out  final  process 

son  V.  Beveridge,    3  Mackey  (D.  C.)  for  a  year  and  a  day,  which  presump- 

170 ;  Horsey  v,  Beveridge,  4  Mackey  tion  was  done  away  when  an  execution 

(D.  C.)  291;    Jordan  v.  Petty,  5  Fla.  was  once  properly  issued.    P^rDenio, 

326;     Nicholson     v,    Howsley,    Litt.  J.,  in  Morse  v.  Goold,  11  N.  Y.  281, 

Sel.  Cas.  (Ky.)  300;  Craig  v.  Johnson,  62  Am.  Dec.  103. 

Hard.  (  Ky.)  529;  Mitchell  v.  Chesnut,  3.  Per  Trimble,  J.,  in  Craig  v.  John- 

31   Md.  521;   Mullikin    v.  Duvall,   7  son.  Hard.  (Ky.)  529,  citing  Aires  tr. 
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been  regarded  as  a  mere  technicality  that  may  be  altogether 
dispensed  with,  or  the  entries  may  be  made  nunc  pro  tunc.^ 

n«  LipM  of  More  tluA  b  Tmt  »ad  a  Daj  after  the  issuance  of  the  last 
execution  does  not  render  a  scire  facias  necessary  before  suing 
out  an  alias  or  pluries  writ.* 

Tka  Vtmoft  Time  When  aa  SzeeutieA  may  be  Imed  at  of  Oonne. — The 
usual  expression  of  the  courts  and  books  of  practice  is  that,  if  an 
execution  be  issued  within  the  year  and  a  day,  the  plaintiff 
"may  at  any  time  thereafter  take  out  a  writ/*  but  of  course 
the  expression  is  to  be  restrained  to  the  facts  of  each  particular 

Hardress,  i  Stra.  zoo,  and  2  Bac.  Abr.,  original  and  the  alias ;  State  Bank  v. 
tit.  Execution,  362,  363.  Catlett,  5  How.  (Miss.)  175;  Abbey  v, 
IicniuUy  to  Isiae  and  Betnm  Witt. —  Commercial  Bank,  31  Miss.  434,  in 
In  Cooper  V.  Maj,  i  Harr.  (Del.)  18,  which  case  it  was  held  that  the  alias 
it  is  said  to  be  questionable  whether  might  be  issued  within  seven  years,  the 
the  writ  ought  not  to  be  sued  out  with-  period  allowed  by  Act  Miss.  1844;- 
in  the  year,  and  returned  and  filed,  to  Dowsman  v.  Potter,  i  Mo.  518;  Dodge 
wirrant  the  entry  of  continuances.  v,  Casey,  i  Miles  (Pa.)  13;  Shaw  v, 
1.  State  Bank  v.  Catlett,  5  How.  Richards,  3  Miles  (Pa.)  i03;Cabiness 
(Miss.)  175,  wherein  it  is  said  that  in  v.  Garrett,  i  Yerg.  (Tenn.)  491,  in 
practice  the  continuances  are  not  en-  which  case  over  six  years  were  allowed 
tered,  but  are  presumed  to  be  Entered,  to  elapse  after  the  return  of  the  orig- 
in Dowsman  x\  Potter,  i  Mo.  518,  inal  before  the  issuance  of  the  alias, 
the  court  says :  **We  can  see  no  use  in  fiVi«^Tidd's  Pr.  1104.  But  see  Anony- 
having  continuances  of  the  executions  mous,  Brayt.  (Vt.)  65,  holding  that  an 
entered.  They  do  not  operate  to  do  alias  execution  cannot  be  issued  after 
away  any  presumption,  as  they  may  be  more  than  a  year  has  elapsed  from  the 
entered  at  any  time,  even  after  exe*  return  of  the  prior  execution  and  be 
cation  issued  and  executed.    If  it  is  a  levied  on  land. 

thing  of  mere  technical  form,  it  may  Jvatteee  of  the  Peaoa  have  no  stated 
be  dispensed  with  altogether.  If  the  terms,  and  consequently  there  can  be 
form  of  the  continuances  should  be,  no  fiction  'of  continuances  on  the  roll, 
however,  thought  necessary,  they  can  and  an  alias  must  be  issued  on  the  day 
be  as  well  entered  upon  our  records  of  the  return  of  the  first  writ  or  it  can- 
as  upon  the  English  rolls.  We  are,  not  be  issued  at  all ;  but  an  alias  may 
however,  opposed  to  adopting  fictions,  be  issued  within  the  period  allowed  by 
onleas  some  good  end  can  be  answered  statute  for  the  issuance  of  an  original, 
thereby."  See  further  Clemens  v.  Messick  v,  Russel,  3  Harr.  (Del.)  13. 
Brown,  9  Mo.  718 ;  Scull  v.  Godbolt,  4  See  also  Cooper  v.  May,  i  Harr. 
AU.3^.  (Del.)  18. 

la  Eentiieky  there  is  no  roll  or  con-        Judgment  Payable  In  Initalmente.  — 

tinoances  of  executions  by  entry  on  the  In  Albany  v.  Evertson,  i  Cow.  (N.  Y.) 

execution  docket.     The  executions  are  36,    judgment  was  rendered  for  the 

entered,  one  after  another,  as  they  are  penalty  of  a  bond  payable  in  instal- 

issued,  by  short  abbreviations,  in  the  ments,  and  execution  had  been  issued 

execution  book  or  docket,  to  which  the  and  returned  satisfied  for  all  the  in- 

clerk  keeps  an  alphabetical  index  for  stalments    except  the  last  before  the 

his  own  convenience,  and  the  execu-  last  fell  due,  and  it  was  held  that  more 

tioos,  when  returned  to  his  office,  are  than  a  year  after  the  last  instalment 

filed  together,  with  the  sheriff's  return  became  due  another  execution  might 

indors^    on   each.     Per  Trimble,  J.,  be    issued  for  an    instalment    subse- 

in  Craig  v,   Johnson,     Hard.    (Ky.)  quently  accrued,  without  sci»  fa.^  as 

539.  the  execution  which  had  been  issued 

1  Scull  V.  Godbolt,  4  Ala.  326,  in  and  returned  might  be  continued  down 

which  case  eight  years  were  allowed  to  upon  the  roll  for  the  balance  due.  CiU 

elapse;  Craig  v«  Johnson,  Hard.  (Ky.)  i«^  Gonnigal  v.  Smith,  6  Johns.  (N. 

539,  wherein  three  years  were  allowed  Y.)  106,  and  Jackson  v.  Stiles,  9  Johns, 

to  elapse  between  the  Issuance  of  the  (N.  Y.)  391. 
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case,  and  this  language  does  not  mean  anything  more  than  that 
subsequent  writs  may  be  issued  while  the  judgment  is  in  force 
and  of  undisputed  validity,  and  is  not  intended  to  imply  that  an 
execution  may  be  issued  after  the  period  of  limitation.* 

(2)  Statutory  Bar  to  Issuance  of  Writ, — In  determining  the 
utmost  length  of  time  which  may  be  allowed  to  elapse  after  the 
issuance  of  the  writ  previously  issued,  and  after  the  recoveiy  of 
the  judgment,  the  statutes  of  each  state  must  be  consulted.* 

1.  Thomson  v.  Beyeridge,  3  Mackej  Ala.  95.  See  also  Kingsland  v.  For- 
(D.  C.)  170,  fer  Cox,  }.,  in  which  case  rest,  z8  Ala.  519;  Sellers  v,  Hajea,  17 
it  was  held,  under  a  statute  providing    Ala.  749. 

that  no  judgment  shall  be  good  and  linnhlgi.n. — How.  Stat.,  §  8736,  pro- 

pleadable  or  admitted  in  evidence  after  vides    that    actions   upon   judgments 

it  is  above  twelve  years  standing,  that  a  must  be  brought  within  ten  years,  and 

fieri  facias  cannot  be  issued  more  than  it  has  been  held  that  executions  can- 

"twelve  years  after  the  date  of  the  last  not  be  issued   1  nd   le\nes  made  after 

return.     See  also  Horsey  v.  Beveridge,  the  right  of  action  is  barred.      L.ude- 

4  Mackey  (D.  C.)  291 ;  Waddill  v,  Ca-  man  v,  Hirth,  96  Mich.  17;  Parsons  v. 

bell,  21  b.  C.  597;  Willett  v.  Otter-  Wayne  Circuit  Judge,  37  Mich.  387; 

back,  20  D.  C.  324;  Digges  v,  Eliason,  Jerome  v.  Williams,  13  Mich.  521. 

4  C ranch  (C.  C.)  619.  See  further  See  also  Shelden  v.  Barlow  (Mich. 
Hanly  t.  Carneal,  14  Ark.  524;  Strib-  1896),  66  N.  W.  Rep.  338,  holding  that 
ling  V.  Prettyman,  57  111.  371 ;  LtOck-  an  execution  for  a  deficiency  reported 
hart  V,  Yeiser,  2  Bush  (Ky.)  231 ;  after  a  sale  on  foreclosure  is  not  issu- 
McArthur  v,  Goddin,  12  Bush  (Ky.)  able  after  the  lapse  of  ten  years,  the 
274.  limitation  being  adopted  by  analogy 

But  see  Williams  v,  Mullis,  87  N.  to  that  fixed  by  the  above-mentioned 

Car.  159,  holding  that  where  the  life  statute.     See  further  Wallace  v.  Field, 

of  the  execution  has  been  preserved  br  56  Mich.  3. 

the  issuance  of  executions  within  each  MlMiBBippL — Under  Code  Miss.  1892, 

successive  period  of  three  years  after  %  2743  (Code  1880,  §  2674),  ^  actions 

its  rendition  pursuant  to  the  statute,  on  any  judgment  or  decree  must  be 

an  execution  may  be  sued   out  not*  brought  within   seven  years,  and  an 

withstanding  the  fact  that  an  action  on  execution  is  not  allowed  to  issue   on 

the  judgment  is  barred  under  statute  any  judgment  or  decree  after  seven 

by  the  lapse  of  ten  years.  years  from  the  date  of  the  judgment 

In  Bonth  Carolina  the  period  of  time  or  decree ;   under  which  provision  it 

(twenty  years)    the    lapse    of    which  has  been  held  that  the  judgment  cred- 

raises  the  presumption  that  a  judgment  itor  may  have  successive  executions 

is  satisfied,  begins  to  run  when  the  until  satisfaction  is  obtained  if  he  does 

judgment  is  entered  up,  and  not  when  not  remain  inactive  seven  years.    Stitb 

the  last  renewalyf.ya.  is  tested  or  loses  v,  Parham,  57  Miss.  289;   Buckner  tr. 

its  active  energy.    Tobin  v,  MjerSy  18  Pipes,  56  Miss.  366. 

S.  Car.  324,  foiiowing-DiWtird  v,  Brian,  Tennessas. — Code  Tenn.  1884,  §  370X9 

5  Rich.  L.  (S.  Car.)  502.  provides  that  it  shall  not  be  necessaiy 

2.  Alabama. — Under  Code  1886,  $  to  issue  a  scire  facias  to  revive  a  judg- 
2922  (Code  1876,  4  3173),  if  an  execu-  ment  which  has  lain  a  year  and  a  day 
tion  be  issued  within  a  year,  an  alias  without  the  issuance  of  an  execution^ 
may  be  issued  within  ten  years  after  and  that  execution  may  be  sued  out 
the  teste  of  the  last,  but  not  after  the  after  a  year  and  a  day,  if  issued  within 
lapse  of  that  period.  Perkins  v.  Brier-  that  time ;  and  section  3473  provides 
field  Iron,  etc.,  Co.,  77  Ala.  403;  Mc-  that  an  action  may  be  brought  on  the 
Call  V,  Rickarby,  85  Ala.  152 ;  Elliott  judgment  within  ten  years ;  under 
V.  Holbrook,  33  Ala.  659 ;  Brown  v.  which  provisions  it  has  been  held  that 
Higginbottom,  zo  Ala.  207;  Shackel-  executions  may  be  sued  out  at  any 
ford  V.Miller,  z8  Ala.  ^^yfollowine  time  within  ten  years  without  resorting 
Van  Cleave  v.  Haworth,  5  Ala.  188,  to  a  scire  facias^  but  not  thereafter. 
a«i/ /imiVitf^  Miller  V.  Shackelford,  16  Cannon   v.   Laman,   7    Lea    (Tenn.) 
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Under  statutes  providing  that  an  execution  may  be  issued 
within  five  years  as  of  course,  and  that  after  the  lapse  of  that 
period  the  plaintiff  must  obtain  leave  of  court,  it  has  been  held 
that  an  alias  or  pluries  is  issuable  without  leave  of  court  within 
five  years  after  the  issuance  of  an  original  which  has  been  regu- 
larly issued  within  the  proper  time,  although  more  than  five 
years  have  elapsed  since  the  rendition  of  the  judgment;* 
but  where  more  than  five  years  have  elapsed  since  the  issuance 
of  the  first  execution,  leave  of  court  must  be  obtained  before 
issuing  an  alias.^ 

513;  Whitworth  v,  Thompson,  8  Lea  tions  thereon,  and  execution  maj  issue 

(Tenn.)  480;   McGrew  v.  Reasons,  3  at  any  time  within  ten  years  after  the 

Lea  (Tenn.)  485;   Gregory  v»  Chad-  issuance  of  the  preceding  execution." 

well,  3  Coldw.  (Tenn.)  390.  Virginia. — Code  1887,  §  3577,  provides 

Tfloi. —  Under  Act  Tex.  February  that  where  execution  issued  within  the 
5,  i&|.i,$  3  (Pasch.  Dig.,  art.  4608),  ac-  year,  other  executions  may  be  issued, 
cording  to  the  opinion  of  Hemphill,  or  a  scire  facias  or  an  action  may  be 
C.  J.,  in  De  Witt  v.  Jones,  17  Tex.  620,  brought,  within  ten  years  from  the  re- 
the  judgment  became  as  dormant  by  turn  day  of  an  execution  on  which 
failure  to  issue  executions  in  the  sub-  there  is  no  return  by  an  officer,  or 
sequent  years  as  it  did  by  failure  to  within  twenty  years  from  the  return 
issue  execution  in  the  first  year  after  day  of  an  execution  on  which  there  is 
its  rendition,  and  it  was  necessary  to  re-  such  return.  Hamilton  v,  McConkey, 
vive  the  judgment.  Citing-  Bennett  v.  83  Va.  533.  See  also  Waddill  v»  Cabell, 
Gamble,  1  Tex.  124;  Scott  v.  Allen,  i  21  D.  C.  597, /^r  Cox,  J. 
Tex.  508;  Hall  v.  McCormick,  7  Tex.  West  Virginia. — Code,  c.  139,$  11,  pro- 
269;  Fessenden  V.  Barrett,  9  Tex.  475.  vides  that  where  an  execution  issues 
But  Act  Tex.  February  14,  i860,  §  i,  within  two  years,other  executions  may 
provided  that  "whenever  judgment  be  issued  within  ten  years  from  the 
shall  be  rendered  in  any  court  of  this  return  day  of  the  last  execution  on 
state,"  execution  may  be  issued  there-  which  there  is  no  return  or  which  has 
on,  etc.,  and  that  "  said  judgment  shall  been  returned  unsatisfied.  Shipley  v, 
not  become  dormant  unless  ten  years  Pew,  23  W.  Va.  487. 
shall  have  elapsed  between  the  issuance  1.  Godman  v.  Boggs,  12  Neb.  13; 
ofexecutionson  thesame,"  which  pro-  Winebrener  v,  Johnson,  7  Abb.  Pr.  N. 
vision  was  retained  in  Act  Tex.  No-  S.  (N.  Y.  Super.  Ct.)  202,  in  which  case 
vember  9,  z866,  §  3  (Pasch.  Dig.,  art.  it  was  held  that  the  omission  of  the 
7007).  Black  V.  Epperson,  40  Tex.  162 ;  sheriff  to  file  the  previous  execution 
Sampson  v.  Wyett,  49  Tex.  627,  where-  with  his  return  indorsed  thereon  with- 
in it  is  said  that  the  dormancy  which  in  the  proper  time  was  a  mere  irregu- 
was  intended  to  be  prevented  by  Act  larity,  but  did  not  affect  the  right  of  the 
November  9,  1866,  is  that  "  which  pre-  creditor  to  issue  a  new  execution  with- 
viously  resulted  from  the  failure  of  the  out  leave ;  Duryee  v.  Botsford,  24  Hun 
plaintiff ,  after  issuance  of  execution  (N.Y.)3i7,_/<7//owi»^Wilgus  v.  Blood- 
within  the  year  from  the  rendition,  to  good,  33  How.  Pr.  (N.  Y .  Supreme 
cause  execution  to  issue  from  term  Ct.)  289.  See  also  Pierce  v,  Craine,  4 
to  term,  or  at  least  from  year  to  year,  How.  Pr.  (N.  Y.  Supreme  Ct.)  257. 
as  previously  required."  Citing  Black  But  see  contra,  Swift  v.  Flanagan,  12 
f.  Epperson,  40  Tex.  162;  Jordan  v.  How.  Pr.  (N.  Y.  Supreme  Ct.)  438; 
Corley,  42  Tex.  284;  Ayers  v.  Waul,  Redmond  v,  Wheeler,  2  Abb.  Pr.  (N. 
44 Tex.  549.  See  also  Willis  t^.  Stroud,  Y.  Super.  Ct.)  117;  Currie  v.  Noyes, 
67  Tex.  516.  1  Code  Rep.  N.  S.  (N.  Y.  Supreme 

Rev.  Stat.  Tex.  1895,  art.  2326a,  pro-  Ct.)   198,   jfer  Mitchell,  J. ;  Eddy  v. 

vides  as  follows:    **  Where   the  first  Cold  well,  23  Oregon  163. 

execution  has  issued  within  the  twelve  2.  Bolton  v.  Lansdown,  21  Mo.  399; 

months,  thejudgment  shall  not  become  Sacia  v.  Nestle,  13  How.  Pr.  (N.  Y. 

dormant  unless  ten  years  shall  have  Supreme  Ct.)   572  [citing  Currie  v, 

elapsed  between  the  issuance  of  execu-  Noyes,  i  Code  Rep.  N.  S.  (N.  Y.  Su- 
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SoAoleney  of  Proeeding  Writ. — A  void  writ  cannot  be  relied  upon  as 
interrupting  the  running  of  time  within  which  the  writ  may  be 
issued  and  as  sufficient  to  support  the  issuance  of  an  alias  or 
plurics ;  ^  but  an  execution  which  is  not  void^  but  which  is  void- 
able only,  because  of  informalities  therein,  is  sufficient  to  pre- 
vent the  judgment  from  becoming  dormant.* 

c.  Stay  of  the  Writ  and  Interruptions  by  the  Debtor.— 

Where  there  is  a  cesset  executio  or  stay  by  agreement  of  the 
parties  for  a  definite  time,  the  plaintiff  may  take  out  an  execu- 
tion within  a  year  and  a  day  after  the  expiration  of  the  stay 
without  a  scire  facias?     Likewise,  any   interruption   or  delay 

preme  Ct.)  198,  and  Swift  v,  Flana-  Ott  w.  Murray,  3  Cranch  (C.  C.)  323, 
gan,  13  How.  Pr.  (N.  Y.  Supreme  Ct)  citing  Blayer  v.  Baldwin,  a  Wils.  8a. 
438].  But  see  Pierce  T».  Craine,  4  How.  See  also  >fichol5on  v,  Howsley,  Litt. 
Pr.  (N.  Y.  Supreme  Ct.)  257;  Mc-  Sel.  Ca«.  (Ky.)  300.  But  see  Cooper 
Smith  V,  Van  Deusen,  9  How.  Pr.  (N.  v.  May,  i  Harr.  (Del.)  18. 
Y.  Supreme  Ct.)  245.  Prior  Oa.  8a. — In  Gonnigal  v.  Smith, 
1.  Halsey  v.  Van  Viiet,  27  Kan.  6  Johns.  (N.  Y.)  106,  it  was  held  that 
474.  the  presumption  of  satisfaction  was  re- 
See  also  Bracken  v.  Wood,  12  Ark.  pelled  by  the  issuance  and  service  of  a 
605,  holding  that  an  execution  issued  ca,  sa.  and  the  discharge  of  the  defend- 
after  the  lapse  of  a  year  and  a  day  will  ant;  and,  an  execution  against  his 
not  support  subsequent  writs.  property  being  issuable  under  statute 
Sec  further  Field  t;.  Paulding,  3  Abb.  notwithstanding  his  discharge,  no 
Pr.  (N.  Y.  C.  PI.)  139,  in  which  case  scire  facias  was  considered  necessary, 
the  plaintiff  had  issued  an  execution  although  more  than  a  year  acd  a  day 
which  was  void.    It  was  held  that  sub-  had  elapsed. 

sequentl^,  after  the  lapse  of  the  statu-  3.  Smith   v.  Rust,    79  Ga.  519,  in 

tory  period  from  the  date  of  the  judg-  which  case  an  execution   which  had 

ment,  an  execution  was  not  issuable  as  been  quashed  because  it  did  not  con- 

of  course,  and  that  an  order  which  had  form  to  the  judgment  was  sufficient  to 

been  previously  made  for  the  purpose  prevent  the  judgment  from  becoming 

of   avoiding  the   irregular  execution  dormant. 

was  not  sufficient  to  satisfy  the  statute,  S.  Long  v.  Morton,  a  A.  K.  Marsh, 
as  the  plaintiff  had  the  right  at  that  (Ky.)  39;  Pollard  v.  Pollardi  4T.  B. 
time  to  issue  an  execution  anew  with-  Mon.  (Ky.)  359;  Nicholson  v.  Hows- 
out  any  order  of  court,  and  the  only  ley,  Litt.  Sel.  Cas.  (Ky.)  300;  Dunlop 
purpose  of  the  order  was  to  avoid  the  v,  Speer,  3  Binn.  (Pa.)  169,  wherein  it 
Irregular  proceedings  under  the  first  Is  maintained  that  it  is  immaterial 
execution.  whether  the  stay  is  given  on  the  record 
Wilt  Issued  by  Qerk  for  Oosta. — ^The  or  by  agreement  of  the  parties  in  pais; 
writ  relied  upon  to  keep  the  judgment  Guignard  v.  Glover,  Harp.  L.  (S. 
alive,  and  as  the  basis  of  subsequent  Car.)  457;  Porter  v.  Vaughn,  24  Vt. 
writs,  must  have  been  issued  for  the  flii;  Fletcher  v,  Mott,  i  Aik.  (Vt.) 
benefit  of  the  plaintiff,  and  an  execu-  339;  Hutsonpiller  v.  Stover,  12  Gratt 
tion  issued  by  the  clerk  for  costs,  to  en-  (Va.)  579.  See  further  Hiscocks  v. 
able  him  to  issue  an  execution  against  Kemp,  3  Ad.  &  £1.  676,  30  E.  C.  L. 
the  plaintiff,  is  not  sufficient.  Seavy  f.  182;  4  Com.  Dig.  142,  tit.  Execution, 
Bennett,  64  Miss.  735.  I.  4. 

Writ  Ordered  to  lie  in  tHo  Offloe.^An  m  OaUfmrnlA  it  has  been  held  that  the 

execution  taken  out  and  ordered  to  lie  time  during  which  an  execution  has 

in  the  office  is  sufficient  to  keep  the  been  stayed  should  not  be  included  in 

judgment  alive ;  and  if  within  the  year  computing  the  five  years  within  which, 

and  a  day  thereafter  another  execution  under  the  statute,  the  writ  may  be  is- 

be  taken  out  in  like  manner,  to  lie  in  sued.    Buell  v.  Buell, 93  CaL  393 ;  Cor- 

the  office,  the  judgment  will  be  kept  tea  v,  Superior  Ct.,  SiS  Cal.  274,  ai  Am. 

alive,  and  so  on  from  year  to  year.  St.  Rep.  37;  Dorland  v.  Hanson«  81 
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occasioned  by  the  debtor  will  extend  the  time  within  which  the 
writ  may  be  issued  without  scire  facias/  *  and  delay  caused  by 
an  injunction  is  within  the  rule.* 

d.  Statutory  Provisions. — In  many  states  the  rule  of  the 
common  law  has  been  changed  by  statute ;  the  effect  of  most  of 
such  statutes  being  to  enlarge  the  time  within  which  an  execu- 
tion may  be  issued,  and  to  abolish  the  writ  of  scire  facias,  and 
substitute  therefor  the  more  expeditious  method  of  proceeding 
by  motion  or  petition  to  the  court  for  leave  to  issue  the  writ.* 

Gal.  202, 15  Am.  St.  Rep.  44 ;  Solomon  the  court  of  chancery  not  being  a  court 

V.  Maguire,  29  Cal.  227.  of  fecord,  its  injunction  is  not  a  matter 

Indefinite  Stay. — Where  the  stay  is  of  which  a  court  of  law  will  take  notice, 

not  for  a  definite  time,  and  the  party  Citing'  Booth  v.  Booth,  i  Salk.  323, 

entitled  to  the  writ  is  at  liberty  to  have  and  winter  v,  Lightbound,  i  Stra.  30Z. 

it  issued  at  any  time  without  leave  of  Season  of  the  Bole. — The  time  during 

court,  a  scire  facias  is  necessary  after  which  the  plaintiff  is  prevented  by  the 

the  lapse  of  a  year  and  a  day,  notwith-  law  from  issuing  execution  is  excluded, 

standing  the  staj.  Pollard  v.  Pollard,  because  it  would  be  unreasonable  and 

4T.  B.  Mon.  (Ky.)  359.  inconsistent  to  command  a  party  to  do 

1.  Wakefield  v.  Brown,  38  Minn,  an  act  in  a  certain  time  under  penalty 
361 ;  Muncaster  v.  Mason,  2  Cranch  of  losing  his  rights,  and  at  the  same 
(C.  C.)  521,  in  which  latter  case  the  time  restrain  him  from  doing  the  act. 
plaintiff  issued  an  execution,  but  coun-  Per  Mitchell,  J.,  in  Wakefield  v, 
termanded  it  at  the  request  of  the  Brown,  38  Minn.  361  {citing  Michel  v. 
defendant;  Phillips  v,  Lowndes,  x  Cue,  2  Burr.  660;  U.  S.  v.  Hanford,  19 
Cranch  (C  C.)  283;  U.  S.  v.  Han-  Johns.  (N.  Y.)  173;  Noland  v,  Seek- 
ford,  19  Johns.  (N.  Y.)  173,  in  which  right,  6  Munf.  (Va.)  185;  Hutsonpiller 
case  the  executions  had  been  delayed  v.  Stover,  12  Gratt.  (Va. )  579 ;  3  Bac. 
from  time  to  time  at  the  request  of  the  Abr.,  Execution,  H,  724]. 
defendant;  Lee  i;.  Tompkins,  i  How.  8.  " May"  Constmed  as  **Miut.'' — A 
Pr.  (N.  Y.  Supreme  Ct.)  44.  See  fur-  statute  (Prac.  Act  Utah  Ter.,^  209) 
ther  Booth  v.  Booth,  6  Mod.  288;  providing  that  the  party  in  whose 
Goodwin  v.  Grudge,  Cro.  Eliz.  416;  favor  a  judgment  is  given  may,  at  any 
Bellasis  v.  Hanford,  Cro.  Jac.  364;  time  within  three  years,  issue  an  ex- 
Michel  V.  Cue,  2  Burr.  660;  which  ecution,  is  a  statute  of  limitation  and 
cases  are  cited  in  Fletcher  v,  Mott,  i  repose,  and  an  execution  not  having 
Aik.  (Vt.)  339.  been  issued  within  three  years,  it  can- 

2.  Michel  V.  Cue,  2  Burr.  660,  in  not  lawfully  issue  after  that  time, 
which  case  the  court  was  unanimous  Livingston  v,  Paxton,  2  Utah  481. 
that  the  rule  of  reviving  the  judgment  Death  of  Plaintiff  before  Expiration  of 
bj  scire  facias,  "  which  was  intended  Time  Umlted. — Where  It  is  provided 
to  prevent  a  surprise  upon  the  defend-  by  statute  that  an  execution  may  be 
antf  OQght  not  to  be  taken  advantage  of  issued  at  anj  time  within  a  designated 
by  a  defendant  who  was  so  far  from  be-  number  of  years  after  the  entry  of 
ing  surprised  by  the  plaintiff's  delay  judgment,  and  that  if  no  execution  be 
that  he  himself  had  been  trying  all  issued  within  such  number  of  years  the 
manner  of  methods  whereby  he  might  lien  of  the  judgment  shall  be  deter- 
delay  the  plaintiff ;"  Gibbes  v.  Mitch-  mined  and  the  property  of  the  judg- 
eli,  2  Bay  (S.  Car.)  120;  Catlin  v,  ment  debtor  discharged  therefrom. 
Merchants  Bank,  36  Vt.  572 ;  Noland  such  term  is  not  extended  by  the  death 
T'.  Seekright,6Munf.  (Va.)  185;  Smith  of  the  judgment  debtor  before  it  has 
V.  Charlton,  7  Gratt.  (Va.)  425,  per  elapsed.  Erickson  v,  Johnson,  22 
Daniel,  J. ;  liutsonpiller  v.  Stover,  12  Minn.  380. 

Gratt.  ( Va.)  579.  New  PromiseB. — Where  by  statute  an 

In  Hutsonpiller  v.  Stover,  12  Gratt.  action  must  be  brought  on  a  judgment 

(Va.)  579,  Lee,  J.,  says  that  in  some  of  within  ten  years,  on  a  motion  to  quash 

the  earlier  English  cases  it  was  held  an  execution  issued  after  the  lapse  of 

Otherwise ;  the  reason  given  being  that,  ten  years  without  revival  the  plaintiff 
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In  Colorado,  Illinois,  and  Texas,  the  time  fixed  by  the  common 
law  is  adhered  to  in  the  statutes,  and  the  writ  must  be  issued 
within  one  year.* 

In  California,  Kansas,  Nebraska,  New  York,  Ohio^  Oregon, 
Pennsylvania,  and  Wisconsin,  statutes  have  been  enacted  authoriz- 
ing the  issuance  of  the  writ  at  any  time  within  five  years  after 
the  rendition  of  the  judgment,  and  prohibiting  its  issuance  after 
the  lapse  of  that  time  without  first  resorting  to  a  scire  facias  or 
motion  for  leave  to  issue  the  writ,  or  some  analogous  proceeding.* 

will  not  be  permitted    to    plead  and  levied  upon  land;  citing  Sessums  v. 

prove  new  promises.     Cannon  v.  La-  Botts,34Tex.  335,  and  Cravans  v.  Wil- 

man,  7  Lea  (Tenn.)  513.  son,  35  Tex.  52.     To  the  same  effect  is 

Abience  of  Delitor  firom  State. — Where  Sampson  v,  Wjett,  49  Tex.  627. 
the  time  within  which  an  execution  Rev.  Stat.  Tex.  18^,  art.  2326a,  pro- 
may  be  issued  for  the  deficiency  re-  vides  as  follows:  "If  no  execution  is 
maining  after  a  sale  under  a  decree  of  issued  within  twelve  months  after  the 
foreclosure,  is  fixed  by  analogy  to  the  rendition  of  a  judgment  in  any  court 
statute  of  limitations  governing  the  of  record,  the  judgment  shall  become 
time  within  which  an  action  may  be  dormant,  and  no  execution  shall  issue 
brought  on  judgments  and  decrees,  it  thereon  unless  such  judgment  be  re- 
is  proper,  as  allowed  by  the  statute,  to  vived.*' 

exclude,  in   making  the  computation,  2.  CaUfomla. — Code  Civ.  Pro.  Cal., 

the  time  during  which  tlie  debtor  was  §§  681,   685,   under  which,  after  the 

absent  from  the  state ;  as  it  is  neces-  lapse  of  five  years,  it  is  necessary  to 

sary  to  petition  the  court  in  order  to  obtain  leave  of  the  court  to  issue  the 

obtain   such   execution,   and  the  pro-  writ.     Dorland    v,    Hanson,   81  Cal. 

ceeding  is  essentially  a  new  one.  Shel-  303,   15  Am.  St.  Rep.  44;  Cortex  v. 

den  tf.  Barlow  (Mich.  1896),  66  N.  W.  Superior  Ct.,  86  Cal.  274,  21  Am.  St. 

Rep.  338,  citing  Johnson  v.  Shepard,  Rep.  37 ;  Jacks  v.  Johnston,  86  Cal. 

35  Mich.  123.  384;  Solomon  v.  Maguire,  29  Cal.  227; 

1.  In  Colorado,  in  order  to  preserve  Kerns  v.  Graves,  26  Cal.  156;  Stout  v. 

the  judgment  lien  upon  real  estate,  the  Macy,  22  Cal.  647. 

writ  must  be  issued  within  one. year  Kansas. — Civ.  Code  Kan.,  §  445,  pre- 

after  the  rendition  of  the  judgment,  scribes  that  if  execution  shall  not  be 

Speelman  v.  Chaffee,  5  Colo.  247.  sued  out  within  five  years  the  judg- 

minols. — 3  Starr  &  C.  Anno.  Stat.,  p.  ment  shall  become    dormant.    Alter 

2324,  c.  77,  par.  I ;  Weis  v.  Tiernan,  91  the  laps^e  of  that  period  an  execution 

111.  27;  Morgan  v.  Evans,  72  111.  586,  cannot  be  regularly  issued  without  re- 

22  Am.  Rep.  154;  Chase  v.  Frost,  60  viving   the  judgment.     State  i-.   Mc- 

111.  143;  Hay  V.  Hayes,  56  111.  342;  Fitts  Arthur,  5  Kan.  280;  Halsey  r.  Van 

V.  Davis,  42  111.  391 ;  People  v.  Peck,  Vliet,  27  Kan.  474;  Lindgren  v.  Gates, 

4  111.  119.  26  Kan.  Z35. 

Texas.— Sayles's  Tex.  Civ.  Stat.,  art  Nebraska.— Code   Civ.  Pro.  Neb.,  % 

3210  (Act  February  5, 1841) ;  Willis  v,  482 ;  Gillespie  v,  Switzer,  43  Nth.  772; 

Stroud,  67  Tex.  516;  Black  v.  Epper-  Link  v,  Connell  (Neb.  1896),  67  N.  W. 

son,  40  Tex.  162 ;  Sampson  v.  Wyett,  Rep.  475. 

49  Tex.  627 ;  Jordan  v.  Corley,  42  Tex.  -  New  York.— Under  Code  Civ.  Pro. 
284;  Ayers  v.  Waul,  44  Tex.  549.  See  N.  Y.,  §^  1375,  1377,  limiting  the  time 
also  Gabel  v.  McMahan,  i  Tex.  App.  within  which  the  writ  may  be  issued 
Civ.  Cas.,  $  716,  holding  that  Act  No-  to  five  years,  and  providing  that  after 
vember  9,  1866,  §  3,  did  not  dispense  the  lapse  of  that  period,  unless  an  ex- 
with  the  necessity  of  issuing  execution  ecution  has  been  previously  issued 
in  the  first  instance  within  twelve  within  five  years  after  the  entry  of  the 
months.     See  further  Snow  v.  Nash,  judgment,  and    returned    wholly   or 

50  Tex.  216,  holding  that  the  judgment  partly  unsatisfied  or  unexecuted,  there 
is  not  a  lien  on  land  after  the  lapse  of  must  be  an  order  by  the  court  grant- 
a  year,  and  that  thereafter  an  execu-  ing  leave  to  issue  the  writ.  Hernnan 
tion  cannot  be  regularly  issued  and  v.  Stalp,  15  Daly  (N.  Y.)  290,  17  Civ. 
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In  Florida^  after  the  lapse  of  three  years,  the  plaintiff  cannot 
have  an  execution  without  resorting  to  a  scire  facias^ 

In  West  Virginia  the  execution  must  be  issued  within  two 
years ;  *  in  Mississippi^  within  seven  years.* 

In  Indiana^  Minnesota,  and  Missouri,  the  time  within  which  an 
execution  is  issuable  has  been  fixed  by  statute  at  ten  years.^ 

SUtntee  UmltiBg  Bight  of  Aotion  on  Judgment. — In  some  states,  among 
them  Arkansas  and  Iowa,  the  statutes  limiting  the  right  of  action 
on  judgments  are  resorted  to  for  the  purpose  of  determining 
within  what  time  an  execution  may  be  issued/ 

Pro.  Rep.   (N.   Y.)  333;  Nichols  v.  three  years  the  plaintiff  muft  either 

Kelsey,  20  Abb.  N.  Cas.  (N.  Y.  Su-  bring  an  action  on  the  Judgment  or  sue 

preme  Ct.)  14;    Hutson  v.  Weld,  38  oMt  9.  scire  fcuias, 

Hun  (N.  Y.)  143;  Herder  v,  Colljer,  XaryUui^ — The  time  was  formerly 

22  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  461;  fixed  at  three  years.     Price  v.  Nesbitt. 

Montrait  v.  Hutchins, 49  How.  Pr.  (N.  37  Md.  618;    Miles  v.  Knott,  12  Gill  & 

Y.  Supreme  Ct.)  105;  Underwood  v,  J.  (Md.)  442;    Boyd  v,  Talbott,  7  Md. 

Green,  56  N".  Y.  247;  Betts  v,  Garr,  26  404.     By  a  later  statute  twelve  years 

N.  Y.  383.  were  allowed.     Weikel  v.  Gate,  58  Md. 

Limitation  of  Action  on  Judgment.  105. 

— The  writ  may  be  issued  on  leave  of  8.  Code  West  Va.,  c.  139,  ^  11 ;  Gard- 

the  court  after  the  lapse  of  five  years,  ner  r\  Landcraft,  6  W.  Va.  36. 

notwithstanding  that  an  action  on  the  3.  Code    Miss.  1892,  ^    2743  (Code 

judgment  is  barred.      Waltermire   v.  1880,   §   2674) ;    Jackson  v.  Scan  land, 

Westover,    14  N.  Y.    16;    Herder  v.  65  Miss.  481 ;   Champion  v.  Cayce,  54 

Collyer,  22  Abb.  N.  Cas.  (N.  Y.  C.PL)  Miss.  695;  Stith  v.  Parham,  57  Miss. 

461;  Herrman  v.  Stalp,  15  Dalv  (N.  289;   Buckner  v.  Pipes,  56  Miss.  366; 

Y.)  290, 17  Civ.  Pro.  Rep.  (N.  Y.}  ^3;  Palmer  v.  Jones,  50  Miss.  657. 

KincaidT'.  Richardson,  25  Hun  (N.Y.)  4.  Indiana. —  Rev.  Stat.  Ind.  1881,$ 

337;  Johnson  v,  Albany,  etc.,  R.  Co.,  674;  Leonard  v.  Broughton,  120  Ind. 

54  N.  Y.  416;  Rose  V,  Henry,  37  Hun  536,  16  Am.  St.  Rep.  347. 

(N.  Y.)   397;    Coleman  tr.   Burr,  25  HUmesoia.  — Gen.  Stat.  Minn.  1894, 

Hun  (N.  Y.)  239;   Townsend  v.  Tol-  ^  5442   (Gen.  Stat.  Minn.  1878,  c.  66, 

hurst,  57  Hun  (N.  Y.)  40,  19  Civ.  Pro.  \  293) ;  Hanson  7'.  Johnson,  20  Minn. 

Rep.  (N.  Y.)  I.  194;  Ashton  v.  Slater,  19  Minn.  347. 

Ohio.  —  2    Rev.    Stat.  Ohio,  (  5380  See  also  Davidson  f.  Gaston,  16  Minn. 


(Swan's  Pub.  Stat.  Ohio  1841,  p.  671,  230;  Erickson   x;.  Johnson,  22  Minn. 

[);  Kelley  V.  Vincent,  8  Ohio  St.  380; 

415;   Beaumont  v,  Herrick,  24  Ohio  f 

St.  445;  Lytle  V,  Cincinnati  Mfg.  Co.,  Minn.  381,  decided  under  a  prior  stat- 


S  xoi);  Kelley  v.  Vincent,  8  Ohio  St.     380;  Spencer  v.  Haug,  45  Minn.  231. 
Beaumont  v,  Herrick,  24  Ohio    See  further   Entrop   v,  Williams,  11 


4  Ohio  459;  Miner  v,  Wallace,  10  Ohio  ute,  under  which  the  writ  was  not  issu- 

403;  Tucker  v.  Shade,  25  Ohio  St.  355.  able  after  the  lapse  of  five  years  except 

Oragim. — Hill's  Code,  §  295,  requires,  upon  leave  of  court, 

after  the  lapse  of  five  years,  a  motion  Mlssoiiil.  —  Rev.   Stat.  Mo.   1889,   ( 

for  leave  of  court.     Pursel  v.  Deal,  16  6020;   George  v.  Middough,  62   Mo. 

Oregon  295.  549 ;  Hockaday  v.  Lawther,  17  Mo.  App. 

FttiiSTlYasU.  —  Act    Pa.     June    16,  636.     SeealsoTurnerv.  Keller,  38  Mo. 

1836,  ^§  I,  2;  Act  Pa.  April  16,  1845,  332,  decided  under  Revised  Code  Mo. 

h  4  (P-  L-  538) ;  O'Donnell  v.  School  1855,  p.  904,^^  13,  14,  under  which  the 

^^^^t  133  Pa-  St.  162.   See  also  Dailey  writ  was  not  issuable  after  the  lapse  of 

r*.  Straus,  2  Pa.  St.  401.  fiv^  years  ^x^ovX  scire  facias,  or  leave 

Wlseoiisln. — 2  Rev.  Stat.  Wis.  1889,  (  of  court  on  motion. 

2968,  requires  leave  of  court  to  be  ob-  5.  Arkansas. — Sand.  &  H.  Dig.  Ark., 

tained  after  five  years  have  been  al-  §  3036,  provides  that  an  execution  may 

lowed  to  elapse.     Collins  v.  Smith,  75  be  issued  at  any  time  until  the  collec- 

^"•392;  Mariner  V.  Coon,  16  Wis.  465.  tion  of  the  judgment  is  barred  by  the 

i«  Hoirtda.  —  Howe  v,  Robinson,  20  statute  of  limitations.    Jordan  v.  Brad- 

^.  352;  Jordan  v.  Petty,  5  Fla.  326,  shaw,  17  Ark.   106,  65  Am.  Dec.  419, 

hi  which  latter  case  it  is  held  that  after  which  case,  however,  was  decided  with- 
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BetroMtlye  Stotuto. — A  statute  limiting  the  time  within  which  an 
execution  may  be  issued,  and  providing  that  after  the  lapse  of  such 
time  an  execution  shall  be  issued  only  on  leave  of  court,  relates 
wholly  to  the  remedy,  and  applies  to  executions  on  all  judg- 
ments, whether  rendered  before  or  after  its  enactment.* 

Aftar  TUing  a  Transoript  of  a  Jnitioe*!  Judgment,  the  judgment  is  to  be 
treated  as  one  rendered  by  the  Circuit  or  District  Court,  and 
revivor  thereof  is  necessary  in  like  manner  as  if  the  judgment 
had  been  originally  rendered  by  the  court  of  record.* 

Aftor  FUing  Tramoript  of  Dormant  Jndgment. — Statutes  authorizing  the 
issuance  of  an  execution  out  of  a  court  other  than  that  which 
rendered  the  judgment,  after  filing  a  transcript  of  the  judgment 
in  such  court,  do  not  sanction  the  issuance  of  an  execution,  where 
the  judgment  has  become  dormant  before  filing  the  transcript, 
without  proceedings  to  revive  the  judgment.' 

out  reference  to  such  statute,  and  es-  956,  ^  6,  providing  that  an  execution 

tablished  the  proposition  that,  as  it  was  should  not  issue  on  a  judgment  ren- 

provided  bj  statute  (Rev.  Stat.   1839,  dered  by  a  justice  of  the  peace  after 

tit.  Limitation,  ^  30)  that  judgments  the  expiration  of  three  years  without 

should  be  presumed  to  be  paid  and  sat-  reviving  the  judgment,  was  held  to  be 

isfied  after  the  expiration  of  ten  years,  inapplicable,  as  it  referred  exclusively 

no  presumption  of  payment  could  arise  to  executions  issued  by  justices  of  the 

within  that  space  of  time,  and  that  con-  peace. 

sequently  there  could  be  no  necessity  8.  Beck  v.  Church,  113  Pa.  St.  200, 
to  issue  executions  from  time  to  time  wherein  Mercur,  C.  J.,  says :  **  To  hold 
for  the  purpose  of  keeping  judgments  that  an  execution  may  be  issued  by  the 
alive.  Folio-wing  Hanly  v.  Carneal,  court  of  the  county  in  which  the  tran- 
14  Ark.  524.  See  also  Steele  v.  Alex-  script  of  the  record  is  filed,  without  a 
ander,  14  Ark.  543,  in  which  last-men-  revival  there,  when  none  can  be  issued 
tioned  case  Bracken  v.  Wood,  i3  Ark.  in  the  county  where  the  parent  judg- 
605,  was  overruled.  ment  remains,  would  be  to  sanction  a 
Iowa. — Code  1888,  ^  3025,  provides  proceeding  not  within  the  meaning  of 
that  execution  may  issue  at  any  time  the  statute,  but  one  in  conflict  with 
before  the  judgment  is  barred  by  the  the  spirit  of  the  decisions  giving  con- 
statute  of  limitations.  Stahl  v.  Roost,  struction  thereto."  Cf7i#r^  Brandt's 
34  Iowa  475.  Appeal,  16  Pa.  St.  343. 

1.  Leonard  v.  Broughton,  120  Ind.  Transcript  of  Justice's  Judgment.  —  In 
536,  16  Am.  St.  Rep.  347;  Gray  v.  Lindgren  v.  Gates,  26  Kan.  135,  it  was 
IlifF,  30  Iowa  195.  In  the  latter  case  it  held  that  the  plaintiff,  after  docketing 
was  held  that  another  statute,  provid-  a  transcript  of  a  dormant  judgment* 
ing  that  actions  and  special  proceed-  could  not  issue  an  execution  out  of  the 
ings  already  commenced  should  be  District  Court  until  further  steps  had 
continued  in  accordance  with  the  law  been  taken  to  revive  the  judgment; 
already  in  force,  applied  only  to  actions  and  that  Civ.  Code  Kan.,  ^^  518  ei 
and  proceedings  which  had  not  been  seq,^  authorizing  tlie  filing  of  the  tran- 
prosecuted  to  judgment.  script  of  the  judgment  and  providing 

2.  Kerns  v.  Graves,  26  Cal.  156.  that  an   execution    might    be    issued 
In  Carpenter  v.  King,  42  Mo.  219,  it    thereon  in  the  same  manner  as  if  the 

was  held  that  an  execution  was  issu-  judgment  had  been  rendered  by  the 

able  out  of  the  Circuit  Court  after  a  District  Court,  was  inapplicable  to  a 

transcript  had  been  filed  pursuant  to  judgment  which  had  become  dormant. 

Rev.  Code  Mo.  1855,  p.  961,  §  1617,  at  See  also  Cowen  v,  Widirow,  114  N. 

any  time  within  five  years,  the  period  Car.  558,  in  which  case  it  is  said  that 

within  which  an  execution  was  issu-  the  judgment  can  be  given  efficacy  by 

able  on  the  judgment  rendered  by  the  a  new  action  on  it  only,  and  not  by 

Circuit  Court ;  and  Rev.  Code  1855,  p.  docketing  it  in  the  Superior  Court. 
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i^edal  Ezeeationf  y  it  would  seem,  are  governed  by  general  statutes 
limiting  the  time  within  which  an  execution  may  be  issued  with- 
out j«r^/^i«tfj  or  other  proceedings.* 

e.  Scire  Facias  and    Analogous    Proceedings — (i)  In 

General— tftait  of  Bdre  Fadaa. — The  writ  of  scire  facias  is  a  writ 
founded  upon  the  judgment,  the  object  of  which  is  to  obtain 
authority  to  have  an  execution  issued  thereon,  and  which  orders 
the  defendant  to  show  cause,  if  any  he  can,  why  such  execution 
should  not  issue.* 

IiqnnetioB  against  Writ  Already  Iwued. — The  fact  that  an  unauthorized 
execution  previously  issued  has  been  enjoined  will  not  prevent 
the  plaintiff  from  proceeding  to  revive  the  judgment  and  have 
execution.* 

(2)  The  Court  in  Which  the  Judgment  should  be  Revived^ — A 
proceeding  to  revive  a  judgment  by  scire  facias  is  not  a  new 
suit,  but  a  continuation  of  the  one  in  which  the  judgment  was 
obtained,  and  consequently  the  writ  must  be  sued  out  of  the 
court  wherein  the  judgment  remains  of  record.* 

1.  Dorland  v,  Hanson,  81  Cal.  20a,  Freeman,  J.,  says  that  it  would  be  an 

15  Am.  St.    Rep.   44;   O'DonneU  v,  anomaly  to  revive  the  judgment  while 

Scbool  Dist.,  133  Pa.  St.  163,  in  which  it  is  in  full  force  and  needs  no  revival, 

latter  case  the  writ  was  a  special  one  But  see  Whit  worth   v,  Thompson,   8 

allowed  bj  statute  against  a  school  dis-  Lea  (Tenn.)  480. 

trict.    But  see  contra^  Beaumont   v.  Loss    of   Record   of  Judgment. — The 

Herrick,  34  Ohio  St.  44.5.  right  to  revive  does  not  depend  upon 

8.  P^r  Lord,  C.  J.,  in  Eddjv.  Cold-  the   existence  or  nonexistence  of  the 

well,  33  Oregon  163.  record  of  the  judgment.     Whitworth 

In  Gliaiieeiy  Practice  the  writ  of  scire  v,  Thompson,  8  Lea  (Tenn.)  4S0. 
/acf 05  is  unknown.  Isom  v.  McGehee,  8.  North  v.  Swing,  34  Tex.  193, 
45  Miss.  713,  in  which  case,  however,  wherein  it  is  intimated  that  the  plain- 
it  was  held  that  the  Chancery  Court  tiff  might,  in  his  answer  in  the  suit  for 
might  issue  the  writ  because  of  its  pe-  injunction,  have  asked  a  revival  of  the 
culiar  jurisdiction  under  the  statute  judgment.  Citing-  Cyrus  r.  Hicks,  3o 
over  probate  matters.  Tex.  483.     See  also  Seymour  v.  Hill, 

ProoeedlDga  under  Statutes  to  obtain  67  Tex.  385,  which  distinctly  affirms 

leave  to  issue  an  execution  are  a  sub-  the  latter  proposition, 

stitute  for  a  writ  of  scire  facias^  and  4.  Masterson   v,    Cundiff,    58  Tex. 

there  is  no  substantial  difference  be-  473,  citing  Perkins  r.  Hume,   10  Tex. 

twccn  the  two  proceedings.     Jerome  50;   Dougherty's   Estate,   9  W.  &   S. 

V.  Williams,  13  Mich.  531 ;  McDonald  (Pa.)  189,  43  Am.  Dec.  336,  in  which 

P.Dickson,  85  N.  Car.  348;    Eddy  v.  last-mentioned  case  there  had  been  a 

Cold  well,  33  Oregon  163,  citing  Strong  transfer  of  jurisdiction  from  one  court 

V.  Bamhart,  6  Oregon  93,  and  explain-  to  another. 

ing  Pursel  v.  Deal,  16  Oregon  399.  After  Piling  a  Jastlce'e  Transcript,  any 

Scire  Fadaa  wlille  Execution  Is  laena-  scire  facias  or  other  proceedings  that 
We. — Where  there  is  no  new  party  may  be  necessary  to  renew  and  pre- 
lought  to  be  charged,  and  there  is  no  serve  the  judgment  and  authorize  the 
obstacle  to  the  issuance  of  an  execu-  issuance  of  an  execution,  may  be  had 
tion,  the  judgment  creditor  will  not  be  in  the  court  in  which  the  transcript 
allowed  to  sue  out  a  scire  facias^  be-  has  been  filed.  Carpenter  t'.  King,  43 
cause  it  is  wholly  unnecessary  to  do  Mo.  319;  Kincaid  v.  Richardson,  9 
60  and  it  will  result  in  the  wrongful  Abb.  N.  Cas.  (Oneida  County  Ct.)  315. 
accumulation  of  costs.  Buckner  v,  yudgment  Dormant  when  Tran- 
Pipes,  56  Miss.  366;  Locke  v.  Brady,  script  was  Filed. — It  is  not  permissible 
^  Miss.  31.  See  also  McGrew  v,  to  file  an  abstract  of  a  dormant  jus- 
Reasons,  3  Lea  (Tenn.)  485,  wherein  tice's  judgment  in  the  office  of  the 
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(3)  Pleading. — The  writ  of  scire  facias  should  recite  the  judg- 
ment and  show  that  it  is  in  full  force  and  unsatisfied,  and  state 
the  lapse  of  time  necessitating  the  revival  thereof.* 

No  Formal  Pleadlngf  are  necessary  in  proceeding  by  motion,  under 
statute,  to  obtain  leave  of  the  court,  but  only  an  informal  notice 
and  motion.* 

(4)  Parties. — As  the  execution,  for  the  sake  of  conformity, 
must  follow  the  judgment,  the  scire  facias  must  bring  all  parties 
before  the  court,  or  account  for  such  as  are  not  made  parties.* 

clerk  of  the  District  Court  and  there  S.  Faulkner  t;.  Larrabee,  76  I nd.  154; 
revive  it,  unless  such  procedure  is  al-  Verden  v.  Coleman,  23  Ind.  49;  Simp- 
lowed  by  statute;  and  such  revivor  is  son  v.  V^ilson,  16  Ind.  428,  in  which 
not  authorized  hj  a  statute  (Civ.  Code  case  it  was  held  that  the  notice  re- 
Kan.,  §  522)  allowing  revivor  where  the  quired  by  statute  is  a  sufficient  coin- 
judgment  becomes  dormant  after  the  plaint;  Plough  v.  Reeves,  33  Ind.  181. 
filing  of  the  abstract.  Lindgren  v.  But  see  Reeves  t.  Plough,  46  Ind.  350. 
Gates,  26  Kan.  135,  wherein  it  is  said  See  also  Martin  v.  Orr,  gis  Ind.  491, 
that  if  the  judgment  may  be  revived  by  holding  that  an  allegation  that  the  ap- 
the  justice,  such  revivor  ought  to  be  plicant  is  the  owner  of  the  judgment, 
had  prior  to  the  filing  of  the  transcript  without  a  more  particular  statement  of 
in  the  District  Court.  Citing  State  the  facts  relied  upon  as  constituting 
V,  McArthur,  5  Kan.  280,  and  Angell  v,  him  the  owner,  is  sufficient  in  the  ab- 
Martin,  24  Kan.  334.  sence  of  a  motion  for  a  more  specific 

1.  Whitworth  v.  Thompson,  8  Lea  statement. 

(Tenn.)  480,  in  which  case  it  was  held  MoUce — California. —  In   Bryan     t». 

immaterial  that  the  writ  required  the  Stidger,  17  Cal.  270,  it  was  held  that 

defendant  to  show  cause  why  the  judg-  an  order  for  the  issuance  of  an  execu- 

ment  should  not  be  revived  instead  of  tion  might  be  made  without  notice,  as 

why  the  plaintiff  should  not  have  ex-  to  give  notice  would  subserve  no  use- 

ecution  of  his  judgment,  the  latter  be-  ful  purpose,  and  might  frequently  lead 

ing  the  proper  form.  to  great  inconvenience  and  delay,  and 

In  McRoberts  v.  Lyon,  79  Mich.  25,  not  infrequently  hazard  the  collection 

it  is  said  that  the  writ  should  state  of  the  debt ;  the  court  being  influenced 

the  facts  on  which  it  is  founded  in  the  in  its  decision  by  the  fact  that  the  stat- 

manner  of  a  declaration,  to  enable  the  ute  (Cal.  Prac.  Act,  §  214)  did  not  in 

defendant  to  properly  plead.     Citing  terms   require  notice  as  did   a  prior 

Winder  v,  Caldwell,    14  How.  (U.  S.)  statute. 

434;  Wayman  v.  Southard,  10  Wheat.  In  New  Tork  notice  is  expressly  re- 

(U.  S.)  I ;  Gedney  v.  Com.,   14  Gratt.  quired  by  statute.     Sacia  v.  Nestle,  13 

(Va.)    318;    Lasselle    v.    Godfrey,    i  How.  Pr.  (N.  Y.  Supreme  Ct.)   57a; 

Blackf.  (Ind.)  297.  Underwood  v.  Green,  36  N.  Y.  Super. 

In  VirgtzUa  neither  a  declaration  nor  Ct.  481,  56  N.  Y.  247. 

rule  to  plead  is  necessary.     And  if  the  In  Tennessee  an  affidavit  to  procure 

writ  is  made  returnable  to  rules  and  the  writ  of  scire  facias  need  not  aver 

the  defendant  makes  default,  it  is  un-  that  an  execution  has  not  been  sued 

necessary  to  give  him  a  rule  to  plead,  out  within  the  year.     Whitworth    t*. 

but  there  should  be  an  award  of  execu-  Thompson,  8  Lea  (Tenn.) 480,  foiio-w- 

tion,  which,  if  not  set  aside  at  the  next  ing  Weaver  v.  Reese,  6  Ohio  418. 

term,  becomes  a  final  judgment  as  of  Nor  need  the  affidavit  set  out  any 

the  last  day  of  the  term.     McVeigh  v.  payments  made  and  the  balance  due. 

Old  Dominion  Bank,  76  Va.  267.  Whitworth  t;.  Thompson,  8  Lea  (Tenn.) 

Amendment  of  Writ. — The  writ  may  480,    citing  Carson  v.  Richardson,  3 

be  amended  so  as  to  make  it  conform  Hayw.  (Tenn.)  231. 

to  the  original  record.     Whitworth  i;.  3.  Bowen  v.  Bonner,  45  Miss.    10, 

Thompson,  8  Lea  (Tenn.)  480  [citing  citing  Davis  v.  Helm,  3  Smed.  &  M. 

Bryant   v.   Smith,  7  Coldw.   (Tenn.)  (Miss.)  17. 

113,  and  Thompson  v.  Dougherty,  3  But  where  one  of  the  defendants  has 

J.  J.  Marsh.  (Ky.)  564].  died,  the  scire  facias  may  issue  against 
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(5)  IVAat  Matters  Inquirable  into, — The  only  defense  to  a 
scire  facias^  or  to  a  motion  under  statute  for  leave  to  issue  an 
execution,  is  nul  ticl  record,  payment,  accord  and  satisfaction, 
or  some  other  matter  showing  that  the  judgment  has  been  dis- 
charged.* 

(6)  Limitations, — The  court,  on  a  scire  facias  or  motion  for 

the  survivors  only.  Bowen  v.  Bonner,  (N.  Y.  Supreme  Ct.)  243,  13  How.  Pr. 

45  Miss.  10.    See  also  Binford  v.  Als-  (N.  Y.)  178,  holding  that  the  defend- 

ton,  4  Dev.  L.  (N.  Car.)  353,  in  which  ant  cannot  be  heard  to  say  that  the 

case  the  party  was  not  summoned  be-  judgment  is  a  nullity  because  he  was 

cause  he  had  become  insolvent  and  had  never  served  with   any   summons,  as 

removed  from  the  state.  his  remedy  is  by  a  direct  application 

Tam-tenanta  need  not  be  made  par-  to  the  court  to  vacate  the  judgment; 

ties  where  revival  is  sought  in  the  life-  Spaulding  v.  Lyon,  2  Abb.  N.  Cas. 

time  of  the    defendant.     Jackson    v,  (N.  Y.  Supreme  Ct.)  203.    See  further, 

Shaffer,  11  Johns.  (N.  Y.)5i3;  Righter  to  the   same  effect,  Kemp  v.   Cook,  6 

If.  Rittenhouse,  3  Rawle  (Pa.)  273.  In  Md.  307;  Moore  v,  Garrettson,  6  Md. 

the   latter    case    Kennedy,    }.,   says:  444;  Von  Phul  t;.  Rucker,  6  Iowa  187 

"  Neither  the  Statute  of  Westminster,  [cUingy  among  other  cases,  Johnson 

DorourActof  Assembly  of  1705,  which  v.  Deason,  3  Bibb  (Ky.)259;  Bradford 

subjects  lands  to  execution  and  sale  for  v.  Bradford,  5   Conn.   127;    Penn   v, 

the  payment  of  the  debts  of  the  owner,  Klyne,  Pet.  (C.  C.)  446]. 

requires  it.     As  long  as  the  parties  to  The  Ex  Parte  Affidavit  of  the  Plaintiff 

the  judgment  continue  to  be  the  same,  is  not  sufficient  proof  under  Rev.  Stat, 

and  in  full  life,  a  service  of  such  a.  scire  Ind.  1881,  §  675,  providing  that  leave 

facias  upon  the  defendant  upon  record  shall  not  be  given  unless  it  be  estab- 

to  the  judgment  has  been  uniformly,  lished   by  the   oath   of  the  party,  or 

as  I  believe,  deemed  sufficient  to  ob-  other  satisfactory  proof,  that  the  judg- 

tain  a  revival  and  execution  against  all  ment  or  some  part  thereof  remains  un- 

lands,  upon  which  the  original  judg-  satisfied  and  due.     He  should  testify 

ment  was  and  still  continues  to  be  a  under  oath  at  the  hearing.     Simpson 

Hen."     Citing  Young  v.   Taylor,    2  v.  Wilson,  16  Ind.  428. 

Binn.  (Pa.)  228.     See  also  Sinkett  v.  See  also  Kennedy  v.  Mills,  4  Abb. 

Wander,  1  Miles  (Pa.)  361.  Pr.  (N.  Y.  C.  PI.)  132,  holding  that  it 

In  Maryland,  however,  the  practice  was  necessary  to  repel  the  presumption 

has  been  to    make  the    terre-tenants  of  payment  by  the  proof  required  by 

parties  if  the  design  is  to  make  their  2  Rev.  Stat.  N.  Y.  (4th  ed.)  564. 

land  answerable.     Warfield  i;.  Brewer,  CroBS  Motion  to  Vacate  Judgment. — 

4  Gill  (Md.)  265;  Arnott  v.  Nicholls,  Leave  to  issue  the  writ  will  be  denied 

1  Har.  &  J.  (Md.)  471 ;  Doub  v.  Barnes,  where  a  cross  motion  is  made  to  vacate 

4Gi]l(Md.)i.  the  judgment,   and    such    motion    is 

1.  Strong  V,  Barnhart,  6  Oregon  93 ;  sustained  because  the  court  never  ob- 

Eddy  V.  Coldwell,  23  Oregon  163.  tained  jurisdiction  to  render  the  judg- 

In  Betts  V.  Garr,  26  N.  Y.  383,  it  is  ment.    Spaulding  v.  Lyon,  2  Abb.  N. 

maintained  that  the  only   inquiry  is  Cas.  (N.  Y.  Supreme  Ct.)  203. 

whether  the  judgment,  or  any  part  of  Motion  Made  after  Bale  of  Debtor's 

it,  remains  unsatisfied  and  due,  and  that  Property.  —  No  inquiry  can  be  made  as 

if  the  facts  stated  in  the  moving  papers  to  whether  the  execution  intended  to 

are  uncontradicted  the   court  has  no  be  issued  will  reach  property  that  has 

discretion  to  exercise.  been  sold.     Small  v.  Wheaton,  2  Abb. 

Errors  in  the  Judgment  cannot  be  in-  Pr.  (N.  Y.  C.  PI.)  316. 

quired  into,  and  the  court  will  indulge  Set-off. — The  mere  showing  that  the 

the  same  presumptions  as   if.  it  were  judgment  debtor  has    an    unsatisfied 

being  attacked  collaterally.    Strongs,  judgment  against  the  applicant  for  an 

Barnhart,  6  Oregon  93,  distinguish-  execution  is  not  ground  for  denying 

ing  Hunsaker    v.   Coffin,   2    Oregon  the  motion  in  the  absence  of  a  distinct 

107,  in  which  case  the  judgment  was  motion  on  the  part  of  the  defendant  to 

▼old.  set  off  the  judgments.     Betts  v.  Garr, 

See  also  Lee  v.  Watkins,  3  Abb.  Pr.  26  N.  Y.  383. 
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leave  to  issue  an  execution,  will  not  award  the  writ  where  such 
delay  has  intervened  that  no  action  will  lie  on  the  judgment.* 

(7)  ^ff^^^  of  Irregularities  in  Proceedings  to  Revive. — Since  an 
execution  improperly  issued  after  the  year  and  a  day,  or  after 
the  lapse  of  the  statutory  period,  without  scire  facias  or  leave  of 
court,  is  not  absolutely  void,  but  voidable  on\y,a  fortiori ^  irregu- 
larities in  the  proceedings  to  revive  the  judgment  do  not  render 
the  execution  void,  and  are  not  available  on  collateral  attack.*     ' 

(8)  fudgment  of  Revivor. — The  proper  judgment  is  a  mere 
award  of  execution  setting  forth  definitely  the  debt  and  amount 
of  the  judgment  revived.^ 

(9)  Upon  W/iat  Judgment  Execution  Issues  after  Revivor. — 
The  proper  practice  after  reviving  a  judgment  by  scire  facias  is 
to  issue  the  execution  upon  the  original  judgment.* 

/.  Validity  of  Writ  Irregularly  Issued — (i)  In  Gen- 
eral.— An  execution  issued  after  the  lapse  of  more  than  a  year 
and  a  day  after  judgment,  without  revival  by  scire  facias^  or 
after  the  lapse  of  the  statutory  period,  without  taking  the  steps 

1.  Jerome  v,  Williams,  13  Mich.  521.  8  Lea  (Tenn.)  480;  Fogg  v,  Gibbs,  8 
See  also,  as  to  the  time  within  which  Baxt.  (Tenn.)  464;  Mcintosh  -v.  Paul, 
the  judgment  may  be  revived  b/  scire  6  Lea  (Tenn.)  45;  Taylor  v.  Miller,  3 
facias^  or  leave  may  be  obtained  from  Lea  (Tenn.)  153 ;  Woolston  xk  Gale, 
the  court,  the  statutes  of  the  various  9  N.  J.  L.  32.  See  further  Brown 
states,  and  the  following  cases:  Gait  v,  Chesapeake,  etc..  Canal  Co.,  4 
V,  Todd,  23  Wash.  L.  Rep.  98;  Mul-  Hughes  (U.  S.)  584,  cited  in  Whit- 
likin  t;.  Duvall,  7  Gill  &  J.  (Md.)355;  worth  v.  Thompson,  8  Lea  (Tenn.) 
Peters  v.  Vawter,  10  Mont.  201 ;  Nortli-  480. 

ern  Pac.  R.  Co.  v.  Bender,  13  Mont.  4.  Fitzhugh  v,  Blake,  2  Cranch  (C. 

432;    Masterson  v,  Cundiff,   58  Tex.  C.)    37;    Eastin    v.   Vandorn,    \Valk. 

472 ;  Barron  v.  Thompson,  54 Tex.  235 ;  (Miss.)  214;  Locke  v.  Brady,  30  Miss. 

Collins  V.  Smith,  75  Wis.  392;  Angell  21;  Grover  v.  Boon,  124  Pa.  St.  399, 

v.  Martin,  24  Kan.  334;    Scroggs  v.  following  Irwin  v.  Nixon,  11   Pa.  St. 

Tutt,  23  Kan.  181 ;  McGrew  V.  Reasons,  419.      But  see  Dougherty's  Estate,  9 

3  Lea  (Tenn.)  485 ;  Cannon  T^  Laman,  W.  &  S.  (Pa.)  189,   42  Am.  Dec.  326, 

7    Lea    (Tenn.)    513;    Whitworth   v,  wherein  it  is  said,  by  Gibson,   C.   J., 

Thompson,  8  Lea  (Tenn.)  480;    Lain  that  a  judgment  ^ko^/ rffw/er*/ is  ren- 

V.  Lain,  3  Baxt.  (Tenn.)  30;  Gregory  i;.  dered  on  which  the  execution  issues  as 

Chadwell,  3  Coldw.  (Tenn.)  390;  Fogg  on  an  original  judgment;  andScherrer 

V,  Gibbs,  8  Baxt.  (Tenn.)  464.  v,  Caneza,  33  La.  Ann.  314,  wherein 

2.  Jackson  v.  DeLancey,  13  Johns,  it  is  said:  "The  judgment  reviving 
(N.  Y.)  536,  7  Am.  Dec.  403  {citing  and  the  judgment  revived  must  be  con- 
Bennet  v.  Hamill,  2  Sch.  &  Lef.  566,  sidered  and  treated  as  one  and  the 
and  Heister  v.  Fortner,  2  Binn.  (Pa.)  same,  as  blended  together  for  an  iden- 
40,  4  Am.  Dec.  417,  which  latter  case  tical  and  common  object,  *  *  ♦  so 
is  directly  in  point].  that  it  is  immaterial  whether  the  writ 

3.  Locke  V.Brady, 30 Miss. 21,  where-  issued  under  the  former  or  the  lat- 
in it  is  said  that  such  is  the  practice  in  ter  judgment."  Citing  Hammett  -v. 
England,  and  that  the  same  practice  has  Sprowl,  31  La.  Ann.  325. 

been  established  by  most  of  the  courts  Recital  as  to  Scl.  Fa. — The  execution 

of  the  United  States.     See  also  Faulk-  should  contain  a  proper  recital  of  the 

ner  v.  Larrabee,  76  Ind.  154,  per  El-  judgment    on    the   scire  facias^  even 

liott,   J. ;    Hughes    v,    Wilkinson,   37  though  the  scire  facias  was  sued  out 

Miss.  482;  Vick  V,  Chewning,  31  Miss,  unnecessarily.    Hall  v,  Clagett,63  Md. 

201 ;     Rogers     v.   Hollingsworth,    95  57,  citing  Davis  v.  Norton,  i  Bing.  133, 

Tenn.  357;  Whitworth  v,  Thompson,  8  E.  C.  L.  439. 
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prescribed  by  statute,  is  voidable  merely,  and  not  void,  and  all 
acts  done  under  it  before  it  is  set  aside  are  valid.^ 

1.  Alabama, — Gardner  v.    Mobile,  Pennsylvania. — Hinds  v,  Scott,  ii 

etc.,  R.  Co.,  I03  Ala.  635;  Draper  v.  Pa.  St.  19,  51  Am.  Dec.  506;  Bailey  v, 
Nixon,  93  Ala.  436;   Mitchell  v.  Cor-  .  Wagoner,  17  S.  &  R.  (Pa.)  327 ;  Vastine 

bin,  91  Ala.  599;   Leonard  v.  Brewer,  v.  Fury,  2  S.  &  R.  (Pa.)  426;  Righter 

86  Ah.  390;  DeLoach  V.  Robbins,  102  v.  Rittenhouse,  3   Rawle  (Pa.)   273; 

Ala.  288;  Perkins  v.  Brierfield  Iron,  Speer  v.  Sample,  4  Watts  (Pa.)  373. 

etc.,  Co.,  77  Ala.  403 ;   Sandlin  v.  An-  Tennessee, —  Simmons  x\  Wood,  6 

derson,76Ala.403;  Steele  t;.  Tutwiler,  Yerg.  (Tenn.)  518;  Trotter  v.  Nelson, 

68  Ala.  107;   Parks  v.  Coffey,  52  Ala.  i  Swan  (Tenn.)  7;  Overton  v,  Perkins, 

43;  Breirard  t;.  Jones,  50  Ala.  221;  Pol-  Mart.   &   Y.    (Tenn.)   367;   Waite  v, 

lard  V.  Cocke,  19  Ala.  188;   Sellers  v,  Dolby,  8  Humph.  (Tenn.)  406. 

Hayes,  17  Ala.  753;   Stewart  v,  Nuck-  Texas, — Maverick  v,  Flores,7i  Tex. 

ols,  15  Ala.  230;  Fournier  v.  Curry,  4  no;  Laughter  v,  Seela,  59  Tex.  177; 

Ala.  321 ;   Collingsworth   v,  Horn,  4  Meader  Co.  t;.  Aringdale,  58  Tex.  447; 

Slew.    &  P.    (Ala.)    237;    Boren    v.  Cleveland  v.  Tittle,  3  Tex.  Civ.  App. 

M'Gehee,  6  Port.  (Ala.)  432.  191 ;  Boggess  v.  Howard,  40  Tex.  158; 

Florida. — Moseley    v.  Edwards,    2  Riddle  i;.  Turner,  52  Tex.  150;  Haw- 

Fla.  429.    See  also  Howe  v.  Robinson,  ley  v.  Bullock,  29  Tex.  225 ;  Andrews 

20  Fla.  352.  V,  Richardson,  21  Tex.  287 ;  Hancock 

Illinois, — Hernandez  v,  Drake,   81  v.  Metz,  15  Tex.  205 ;  Sydnor  v.  Rob- 

III.  34;  Morgan  v,  Evans,  72  III.  586.  erts,  13  Tex.  598. 

Indiana, — Doe  v.  Harter,  i  Ind.  427 ;  Vermont, — Willard  v,  Whipple,  40 

Yeagcr  v.  Wright,  112  Ind.  230.     See  Vt.  219;  Catlini;.  Merchants  Bank,  36 

also  Richey  v.  Merritt,  108  Ind.  347;  Vt.  572;  Fletcher  v.  Mott,  i  Aik.  (Vt.) 

Martin  v.  Prather,  82  Ind.  535 ;  Mavity  339. 

r.  Eastridge,  67  Ind.  211.  Virginia, —  Beale  v,  Botetourt,  10 

Mississippi, — Mitchell   v,  Evans,  5  Gratt.  (Va.)  278;  Spotts  v.  Com.,  85 

How.  (Miss.)  548.  Va.  531. 

Nebraska, — Gerecke    v,  Campbell,  England.  —  Patrick  v,   Johnson,  3 

24  Neb.  306;   Gillespie  v,  Switzer,  43  Lev.  403;  Shirley  v.  Wright,  i  Salk. 

Neb.  772.  273;   Martin    v.    Ridge,   Barnes  206; 

AVw  Tork, — Jackson  v,  Robins,  16  Morris  v,  Jones,  2  B.  &  C.  232,  9  E.  C. 

Johns.  (N.  Y.)  537;  Woodcock  v.  Ben-  L.  71.     See  also  10  Vin.  Abr.  570;  Aik. 

net,  I  Cow.  (N.  Y.)  711,  13  Am.  Dec.  Abr.,  tit.  Execution  (H). 

568;  Jackson  v.  Bartlett,  8  Johns.  (N.  Contra. — In  Doe  v,   Harter,  i   Ind. 

Y.)  361;    Reynolds  v,  Corp,  3  Cai.  427,  it  is  said   that  it   has  been   uni- 

(N.  Y.)    271;    Bellinger  v.  Ford,  21  /brm/y  held,  both  in  England  and  in  this 

Barb.  (N.  Y.)  311;  Sandford  v.  Sin-  country,  that  a  writ  sued  out  after  a 

clair,  8   Paige   (N.  Y.)   373;    Union  year  and  a  day  without  revival  is  not 

Bank  v,  Sargeant,  53   Barb.  (N.  Y.)  void,  but  voidable   only.     The  writer 

422;  Genesee  Bank  v,  Spencer,  18  N.  of  this  article  has  found  no  decisions 

Y.  150;  Winebrener  v.  Johnson,  7  Abb.  contra^  unless  Hanson  v.  Johnson,  20 

Pr.  N.  S.  (N.  Y.  Super.  Ct.)  202 ;  Mon-  Minn.  194;  Halsey  v.  Van  Vliet,  27  Kan. 

trait  V,  Hutchins,  49  How.  Pr.  (N.  Y.  474,  and  State  t;.  McArthur,  5  Kan.  280, 

Supreme  Ct.)  105;  Wooster  ».  Wuter-  can  be  considered  such.    In  Uiese  cases 

ich,  2  Abb.  N.Cas.  (N.  Y.  Super.  Ct.)  it  is  declared  that  executions  sued  out 

206;  Frean  v.  Garrett,  24  Hun  (N.  Y.)  after  the  judgment  has  become  dor- 

161 ;  Underwood  v.  Green,  36  N.  Y.  mant  under  statutes,  are  entirely  un- 

Super.  Ct.  481,  56  N.  Y.  347;  Wallace  authorized  and  void.     In  the  first-men- 

V.  Swinton,  64  N.  Y,  188.  tioned  case  the  question  arose  between 

North  Carolina. — Boyd  v,  Murray,  the  original  parties,  and  the  rights  of 

Phil.  Eq.  (N.  Car.)  238.   See  also  Daw-  third  parties  were   not  involved,  the 

•on  V.  Shepherd,  4  Dev.  L.  (N.  Car.)  debtor  having  brought  an  action  for  in- 

497;  Den  V.  Mizlcj  3  Murph.  (N.  Car.)  junction  against  the  sale  of  land  under 

250.  the  execution,  which  injunction  was 

Ohio. — Green  v.  Cutright,  Wright  denied  on  the  ground  that  the  writ  was 

(Ohio)  738.  void    on    its    face,   and    that   a   sale 

Oregon. — ^Eddy  v.  Coldwell,  23  Ore-  therein  would  not  create  a  cloud  on  the 

gon  i^.  debtor's  property.    In  Halsey  v.  Van 
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Waiyer  of  Irre§:alarlty  by  Debtor. — The  plaintiff  is  put  to  a  scire 
facias  that  the  defendant  may  have  an  opportunity  of  showing 
that  the  debt  is  paid  or  that  the  plaintiff  ought  not  to  have 
execution,  and,  as  it  is  intended  for  his  benefit,  he  may  dispense 
with  the  writ  either  by  express  agreement  or  by  conduct  which 
amounts  to  a  waiver;  this  in  fact  is  frequently  done  when  the 
defendant  is  aware  that  the  debt  has  not  been  paid ;  and  it  is 
because  of  such  express  or  implied  waiver  that  the  writ  cannot 
be  collaterally  attacked.* 

(2)  Duty  of  Sheriff  to  Obey  the  Writ. — An  execution  issued  on 
a  dormant  judgment  is  a  justification  to  the  sheriff  or  other 
officer  to  whom  it  is  directed,  and  it  is  his  duty  to  perform  its 
mandate.* 

Vliet,  27  Kan.  ^^74,  the  only  question  irregularity  in  issuing  the  writ.  Union 

was  as  to  the  right  of  the  debtor  to  Bank  t;.  Sargeant,  53  Barb.  (N.  Y.)  433. 

have  the  sheriff's  sale  set  aside  oh  mo-  1.  Bailey  v.  Wagoner,  17   S.  &  R. 

tion,  and   it  was  held  that  the  sale  (Pa.)  327,  per  Rogers,  }.^  Catlin  v, 

could  not  be  sustained.     In  State  v.  Merchants  Bank,  36  Vt.  572,  wherein 

McArthur,  5  Kan.  280,  the  court  re-  it  is  said  that  the  least  act  of  waiver  bj 

fused  a  writ  of  mandamus  to  compel  the  debtor,  or  acquiescence  on  his  part, 

the  issuance  of  an  execution,  remark-  is  sufficient    to    preclude    him    from 

ing  that  all  proceedings  upon  the  judg-  afterward  objecting  to  the  execution 

ment  while  it  is  dormant  are  void,  and  as  irregular,  even  on  a  direct  applica- 

that  an   execution,    if  issued,   would  tion  to  set  aside  the  writ,  and  that  the 

have  no  legal  validity.  objection  is  one  of  the  most  technical 

Expiration  of  Uen  upon  Land.  —  The  character, 

statute  of  ten  years'  limitation  upon  BecoTory  Back  of  Honey  Paid. — ^The 

liens  of  judgments  is  intended  for  the  debtor  cannot    recover    back    money 

benefit  of  parties  purchasing  and  the  which  he  has  paid   on  the  execution 

holders  of  Hens  upon  the  debtor's  land ;  with  knowledge  that  the  judgment  was 

and  the  validity  of  the  judgment  for  dormant  when   the  writ  was   issued, 

the  purpose  of  having  execution  issued  Gerecke  v,  Campbell,  24  Neb.  306. 

upon  it  is  not  impaired  because  by  the  Other    Creditors,    whose    executions 

expiration  of  ten  years  it  ceases  to  be  have  been  regularly  issued,  are  entitled 

a  lien,  and  an  execution  issued  after  to  preference  over  a  creditor  whose 

the  lapse  of  ten  years  is  not  void,  but  execution  was  issued  without  a  scire 

merely  voidable.     Yeager  v.  Wright,  facias  to  warrant  it,   the  writ  as  to 

112  Ind.  230,  Cf7i»^  Martin  V.  Prather,  such  creditors  being  void.    Azcarati 

82  Ind.  535.  V.  Fitzsimmons,  3  Wash.  (U.  S.)  134. 

A  Stranger  who  does  not  appear  to  be  2.  Hoskins  v.  Helm,  4  Litt.  (Ky.) 

a    bona   fide  purchaser  from  the   de-  309 ;  Dawson  v.  Shepherd,  4  Dev.  L. 

fendant,  or  incumbrancer,  or  otherwise  (N.    Car.)   497;   State    v.   Morgan,  7 

interested,    is   not  entitled   to  a  stay  Ired.  L.  (N.  Car.)  387,  ^7  Am.  Dec. 

against  an  execution  under  which  land  329;  Murphrey    v.  Wood,  2  Jones  L. 

of  the  judgment  debtor  is  about  to  be  (N.    Car.)    63;  Smith  r.   Spencer,  3 

sold.    Tufts  V.   Tufts,  18   Wend.    (N.  Ired.  L.  (N.  Car.)  2^6,  per  Ruffin,  C. 

Y.)62i.  J.;   Cleveland   v.   Tittle,  3  Tex.  Civ. 

As  against  the  Plaintiff,  however,  the  App.  191,  per  CoUard,  }.;  Goshorn  v, 

writ  is  voidable  and  may  be  quashed  on  Alexander,  2  Bond  (U.  S.)  158. 

motion,  and   it  is  said   that  he   is   a  In  Weaver  v,  Cryer,  i  Dev.  L.  (N. 

wrongdoer  in  suing  it  out.      Weaver  Car.)  337,  trover  was  brought  against 

V.  Cryer,  i   Dev.   L.    (N.   Car.)   337;  the   officer,  and  it  was  held  that  the 

Hoskins  v.   Helm,   4  Litt.  (Ky.)  309.  fact  that  the  execution    was   on   the 

See  also  infra,  XVII.  5.    b.  Grounds  same  paper  with  the  judgment,  and 

for  Quashal.  that  by  bare  inspection  the  officercould 

In  Supplementary  Proceedings  the  de-  have  discovered  that  the  judgment  had 

fendant  cannot  take  advantage  of  such  been  granted  more  than  a  year  and  a 
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(3)  Title  of  Purchaser, — Where  an  execution  is  irregularly 
issued  after  the  lapse  of  a  year  and  a  day,  or  the  period  fixed  by 
statute,  and  neither  the  execution  nor  the  sale  under  it  is  set 
aside  on  timely  application,  the  purchaser  will  acquire  a  good 
title  which  cannot  be  attacked  collaterally.*  But  there  is  a  lack 
of  harmony  on  this  question,  and  in  some  cases  the  executions 
and  the  sales  thereunder  are  considered  void,  especially  where' 
there  has  been  such  a  lapse  of  time  that  the  plaintiff  cannot,  by 
scire  facias  or  otherwise,  procure  the  issuance  of  the  writ.* 

daj  before  the  execution  issued,  did  13  Johns.  (N.  Y.)  536,  7  Am.  Dec.  ^3; 

not  yarj  the  case,  because  non  constat  Jackson  v,  Rosevelt,  13  Johns.  (N.  V.) 

that  there  had  not  been  an  intermedi-  97 ;    Pierce  v,  Alsop,  3  Barb.  Ch.  (N. 

ate  execution.  Y.)  184;    Jackson  v,  Bartlett,  8  Johns. 

Rutin  White  T/.  Clark,  8  Cal.  512,  it  (N.  Y.)  361;   Jackson  v.   Robins,   16 

was  held  that  the  sheriflf  was  not  justi-  Johns.   (N.  Y.)  537  [citing  Patrick  v. 

fied  in  enforcing  an  execution  issued  Johnson,  3  Lev.  403 ;    Bushels  Case, 

in  violation  of  statute  on  a  justice's  Cro.  EHz.   188;  Shirley  v.  Wright,   i 

judgment  after  the  lapse  of  five  jears,  Salk.  273 ;   Martin  v.  Ridge,   Barnes 

because  the  execution  recited  the  date  206]. 

of  the  judgment,  and  from  the  facts  Norjh  Carolina » — Ljtle  v.  Ljtle,  94 

stated  upon  the  face  of  the  execution  N.  Car.  683;  Barnes  v.  Hyatt,  87  N. 

itwasapparent  that  it  had  been  irregu-  Car.   315;    Ripley  v.  Arledge,  94  X. 

larly  issued.  Car.  467;  Murphrey  v.  Wood,  2  Jones 

1.  Alabama. — Pollard  v.  Cocke,  19  L.   (N.    Car.)   63;    Den   v.   Mizle,   3 

Ala.  188;  Brown  v,  Higginbottom,  19  Murph.  (N.  Car.)  250.     See  also  State 

Ala.  207;   Sellers  v.   Hayes,  17   Ala.  v.  Morgan,  7  Ired.  L.   (N.  Car.)  387; 

749;  Brevard  v.  Jones,  50  Ala.   221;  Weaver  v.  Cryer,  I  Dev.  L.   (N.  Car.) 

Gardner  v.  Mobile,  etc.,  R.  Co.,  102  337;  Dawson  v.  Shepherd,  4  Dev.  L. 

Ala.  635 ;  Draper  v.  Nixon,  93  Ala. 436 ;  (N.  Car.)  497.     See  further  Hinton  v. 

Leonard  'v.  Brewer,  86  Ala.  390;  De  Roach,  95  N.  Car.  106. 

Loach  V,  Robbins,  102  Ala.  288.  Pennsylvania.  —  Hinds  v.  Scott,  11 

Florida. — Moseley    v.    Edwards,   3  Pa.  St.  19,  51  Am.  Dec.  506;  Righter 

Fla.  429.  V,  Rittenhouse,  3  Rawle  (Pa.)  273. 

Illinois. — Morgan  v.  Evans,  72  111.  Tennessee.  —  Simmons  v.  Wood,  6 

586,  22  Am.   Rep.  154,  distinguishing'  Yerg.  (Tenn.)  518. 

People  V.  Peck,  4  111.   118;  Cotting-  Texas. — Maverick  v.  Flores,  71  Tex. 

ham  V.  Springer,   88  111.   91,   distin-  no;  Laughter  v.  Seela,  59  Tex.  177; 

^Miliff^Rucker  V.  Dooley,49lll.377.  Riddle  v.  Turner,  52  Tex.  145;  Bog- 

Indiana.  —  Leonard  v.  Broughton,  gess  v.  Howard,  40  Tex.  153;  Andrews 

120  Ind.  536,   16  Am.  St.   Rep.  347;  v.  Richardson,  21  Tex.  287;  Cleveland 

Mavity  t».  Eastridge,  67  Ind.  211,  per  v.  Tittle,  3  Tex.  Civ.  App.  191, /<?r 

Worden,  J.     In  Doe  v.  Harter,  2  Ind*  CoUard,  J. ;  Ayres  v.  Duprey,  27  Tex. 

252,  the  court  says:   "We  have  not  593. 

been  referred  to  any  case,  nor  have  we  Vermont.  —  Willard  v.  Whipple,  40 

been  able  to  find  one,  where  an  irregu-  Vt.  219. 

larity  of  this  kind,  if  it  can  properly  be  Wisconsin. — Jones  v,  Davis,  24  Wis. 

called  an  irregularity,  has  been  held  329,  22  Wis.  421   [citing  Mariner  v, 

to  invalidate  the  sale  to  a  purchaser  Coon,  16  Wis.  465,  and  Genesee  Bank 

with  [out]  notice.*'  v.  Spencer,  18  N.  Y.  150]. 

Maryland. — Miles  v.  Knott,  12  Gill  A  Court  of  Equity  will  not  grant  relief 

&].  (Md.)  4^2;  Manahan  r.  Sammon,  by  vacating  the  sale  because  of  such 

3Md.453;  Elliott  r.  Knott,  14  Md.  121.  irregularity  in  the  issuance  of  the  ex- 

Mississifpi.  —  Mitchell  v.  Evans,  5  ecution.    Gardner  v.  Mobile,  etc.,  R. 

How.  (Miss.)  548.  Co.,  102  Ala.  635. 

Nebraska. — Link   v.  Council  (Neb.  2.  In  Eanaas  it  has  been  held  that  an 

i8g6),  67  N.  W.  Rep.  475 ;  Gillespie  v.  execution  issued  more  than  five  years 

Switzer,  43  Neb.  772.  after  the  date  of  the  judgment,  and 

New  Tork. — Jackson  v,  DeLancey,  after  the  judgment  has  become  dor- 
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17.  Out  of  What  Coust  teb  Wbit  £1  Hbsuable— 1.  In  Gen- 
eral.— The  writ  of  execution  must  be  issued  out  of  the  court 
which  rendered  the  judgment,  unless  some  other  court  is  au- 
thorized  by  statute  to  issue  it,*  or  unless  the  record  has  been 
removed  into  another  court,  in  which  case  the  court  having  the 
record  may  issue  the  writ.*  Writs  issued  out  of  a  court  other 
than  that  which  rendered  the  judgment  are  void.*  The  pro- 
visions of  statutes  authorizing  the  issuance  of  an  execution  by 

xnant  and  has  ceased  to  be  a  lien  upon  Tobin  v.  Myers,   i8  S.  Car.  324,  in 

the  defendant's  real  estate,  is  null  and  which  case,   however,   it    should   be 

void,  and  that  a  sale  under  such  execu-  noted,  it  appeared  that  the  judgment 

tion  does  not  aifect  the  title.     Halsey  debtor  had  died  before   the  issuance 

V,   Van   Vliet,  27  Kan.  474,  Brewer,  of  the  writ.    See  also  Dillard  v.  Brian, 

J.,  dissenting.    See  also  State  v,  Mc-  5  Rich.  L.  (S.  Car.)  501 ;  Willingfaam 

Arthur,  5  Kan.  280,  cited  in  Halsey  v,  v.  Chick,  14  S.  Car.   zo2 ;   Bojce  v. 

Van  Vliet,  27  Kan.  474.  Lake,  17  S.  Car.  ^i. 

In  MisBOiizl  it  has  been  held  that  an  1.  Willamette  Real  Estate  Co.  v. 
execution  issued  in  violation  of  statute  Hendrix,  28  Oregon  485  {citing QYaiA' 
after  the  lapse  of  five  years,  without  ler  v,  Colcord,  i  Okla.  iSo] ;  Gibbs  v. 
first  procuring  leave  of  the  court,  is  a  Bourland,  6  Yerg.  (Tenn.)  481 ;  Col- 
nullity,  and  that  a  sale  thereunder  is  ville  v.  Neal,  2  Swan  (Tenn.)  89.  See 
void  and  passes  no  title.  Rollins  v.  also  Bacon's  Abr.  715,  tit.  Execution. 
Mclntire,  87  Mo.  496  [distinguishing  (E). 

Perkins  v.  Quigley,  62  Mo.  498,  and  LoulBiana  Statute. — Code  Prac.  La., 

Waddell  v,  Williams,  ^o  Mo.  216,  and  art.  629,  provides  as  follows :  "  It  is 

citing  Ransom  v.  Williams,  2  Wall,  for  the  court,  whether    appellate  or 

(U.   S.)  313;   Williams  v.   Peyton,  4  inferior,  which  has  rendered  the  judg- 

Wheat.  (U.  S.)  77;  Givens  v.  Camp-  men t,  to  take  cognizance  of  the  manner 

bell,   20   Iowa  79;  White  tu  Clark,  8  of  its    execution,    when    the   proper 

Cal.  512;  George  v.  Middough,  62M0.  manner  of  executing  it  is  to  be  de- 

551].     Of  these  cases  the  only  one  in  termined.**    Article  617  declares  that 

point  is  the  last-mentioned,  and  in  that  the  execution  of  judgment  belongs  to 

case  the  writ  was  issued  in  violation  of  the  courts  by  wnich  the  causes  have 

a  statute  which  provided  that  after  the  been  tried.    State  v,  Livaudais,  39  La. 

expiration  of  ten  years  from  the  rendi-  Ann.  984  [citing  Compton  zk  Airial,  9 

tion  of  the  judgment  no  scire  facias  La.  Ann.  496,  and  Donnell  v.  Parrott, 

should  issue.    In  White  v.Clark,  8  Cal.  13  La.  Ann.  251].     See  also  Langridge 

512,  it  was  held    that   an   execution  v.  Judge,  46  La.  Ann.  29. 

which  showed  on  its  face  that  it  had  I& Texas, by  statute«a  judgment  against 

been  irregularly  issued  was  not  a  justi-  an  administrator,  rendered  in  the  Dis- 

fication  to  the  officers.  trict  Court,  is  required  to  be  certified 

In  North  CaroUna  it  has  been  held  to  the  Probate  Court  for  classification 

that  where  the  judgment  is  dormant  and  payment,  and  an  execution  is  not 

and  barred  by  the  lapse  of  time,  the  issuable  thereon   out  of  the  District 

execution,  if  it  truly  speaks  the  time  of  Court.     Paxton  v,  Meyer,  67  Tex.  96. 

the  rendering  of  the  judgment,  will  S.  Altman  v.  Johnson,  2  Mich.  N.  P. 

show  that  it  was  irregularly  issued  and  41,  citing  Tidd's  Prac.  994,  995. 

will  confer  no  right  to  sell,  and  a  sale,  8.  Chandler  i\  Colcord,  i  Okla.  260; 

if  made,  will   be   ineffectual  to   pass  Clarke  v.  Miller,  18  Barb.  (N.  Y.)  269; 

title.   Coward  v,  Chastain,  99  N.  Car.  Bingham  v.  Burlingame,  33  Hun  (N. 

443,   6  Am.    St.  Rep.  533;   Lyon  v,  Y.)  211;   Richards  v.  Belcher,  6  Tex. 

Russ^84  N.  Car.  588;  Lytle  v.  Lytle,  Civ.  App.  284. 

94  N.  Car.  683,  Amendment. — An    execution   which 

In  Sonth  Carolina  it  has  been  held  has  been  issued  out  of  the  wrong  court 

that  there  can  be  no  valid  execution  or  cannot,  after  a  sale,  be  amended  by 

sale  of  the  debtor's  property  after  the  the  court  out  of  which  it  should  have 

lapse  of  more  than  twenty  years  from  issued,  and  adopted  as  the  writ  of  such 

the  renditionof  the  judgment  and  after  court.    Clarke  v.  Miller,  18  Barb.  (N. 

the  presumption  of  payment  has  arisen.  Y . )  269. 
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one  court  on  another's  judgment  are  mandatory  and  must  be 
complied  with.* 

Statvtorj  ProvisioiM  for  Filing  TruMriptf  in  Othor  Coontioi. — It  has  been 
repeatedly  determined  that  statutes  authorizing  the  filing  of 
transcripts  of  judgments  in  the  offices  of  the  clerks  of  the  courts 
of  other  counties^  and  providing  that  from  the  time  of  filing  such 
transcripts  the  creditors  shall  have  a  lien  upon  their  debtors* 
real  estate  in  the  counties  in  which  such  transcripts  are  filed,  do 
not  authorize  executions  to  be  issued  by  the  clerks  of  the  courts 
in  which  such  transcripts  are  filed.  An  execution  to  reach  land 
in  the  county  in  which  a  transcript  has  been  so  filed  should  be 
issued  by  the  clerk  of  the  court  which  rendered  the  judgment.* 

2.  Courts  of  Concurrent  Jnrisdiotion. — It  is  immaterial  that  the 
court  which  rendered  the  judgment  and  another  court  are 
courts  of  concurrent  jurisdiction,  both  sitting  in  the  same 
county;  each  must  enforce  its  own  judgments  and  decrees.* 

3.  Abolition  of  Conrt. — Where  the  court,  after  having  rendered 
a  judgment,  has  been  abolished  and  its  business  has  been  trans- 
ferred to  another  court,  the  execution  should  be  issued  out  of 
such  other  court.* 

1.  Wooters  v,  Pinkel  (111.  1890),  25  tial  provisions  be  not  complied  with. 

N.  E.  Rep.  791 ;  Colville  v,  Neal,  2  The  omission  in  the  present  case,  be- 

Swan  (Tenn.>  89,  wherein  the  court  fore  stated,  is  in  the  most  material  and 

sajs  that,  **as  this  peculiar  jurisdic-  substantive  provision  in  the  statute." 

tion  rests  wholly  upon  the  statute,  its  2.  Shattuck  v.  Cox,  97  Ind.  242,  in 

material  provisions  must  be  complied  which  case  it  was  held  that  an  execu- 

with,  else    tlie    proceeding  is  unau-  tjon  issued  out  of  a  clerk's  office,  in 

tborized  and   void"  [citing  Eason  v,  which  the  transcript  had  been  filed,  and 

Cummins,   11    Humph.   (Tenn.)   210,  the  sale  under  such  execution,  were 

and  Morgan   v.  Hannah,  11  Humph,  void;    Seaton  v.  Hamilton,  10    Iowa 

(Tenn.)  122];    Richards  v.  Belcher,  6  394;    Furman  v.  Dewell,  35  Iowa  170; 

Tex.  Civ.  App.  284*  in  which  case,  the  Bostwick  v.  Benedict,  4  S.  Dak.  414. 

statute  not  ha^ng  been  complied  with,  See  also  Lorick  v.  McCreery,  20  S. 

a  sale  under   the  execution  was  con-  Car.  424. 

sidered  void.  8.  Chandler  v.    Colcord,    i    Okla. 

In  Eason  v.  Cummins,  11  Humph.  260,  in  which  case  an  execution  was  is> 

(Tenn.)  210,  the  writ  was  issued  under  sued  by  the  clerk  of  the  District  Court 

Act  Tenn.  1805,  c.  66,  by  which  an  ex-  on  a  judgment  of  the  Probate  Court, 

ecution  properly  certified  to  another  Said  the  court:   **  There  is  no  provi- 

county  was  made  the  basis  of  an  execu-  sion    of    law    which    authorizes    and 

tion  diere;  and  the  certificate  of  the  empowers  the  clerk  of    the  District 

clerk  was  defective  because  it  did  not  Court  to  issue,  attest,  and  seal  a  writ  of 

state  that  the  person  before  whom  the  execution  on  a  judgment  of  the  Probate 


ing  wholly  under  the  statute,  its  ma-  in  the  hands  of  the  sheriff.       In  all 

terial  and  substantial  provisions  must  cases  in  which  the  Probate  Court  has 

be  complied  with,  to  authorize  a  jus-  concurrent  jurisdiction  with  the  Dis- 

tice  in  one  county  to  issue  an  execu-  trict  Court,   it  must  execute  its  own 

tion  on  a  judgment  rendered  by  a  jus-  judgments  by  issuing  writs  of  execu- 

tice  in  another  county.     Without  the  tion  out  of,  and  under  the  seal  of,  that 

aid  of  the  statute  the  execution  is,  of  court.*' 

course,  merely  void,  and  it  can  derive        4.  Harris  v.  Cornell,  80  111.  54;  Lee 

no  aid  from  Uie  statute  If  its  substan-  v.  Newkirk,  18  111.  550,  in  which  cases 
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4.  Ezooution  on  Foreign  Judgment. — ^An  execution  is  not  issuable 
on  a  judgment  rendered  in  one  state  out  of  a  court  of  another 
state.* 

6.  Trial  or  Appellate  Conrt. — At  common  law  the  original  record 
was  removed  into  the  King's  Bench  from  the  Common  Pleas  or 
an  inferior  court  by  writ  of  error,  and  when  the  judgment  was 
affirmed  the  writ  was  issuable  out  of  the  King's  Bench,  and  like- 
wise the  writ  was  issuable  out  of  that  court  when  a  judgment 
was  afHrmed  in  the  Exchequer  Chamber  or  House  of  Lords,  to 
which  only  a  transcript  of  the  record  was  removed  *  And  so  in 
the  United  States^  adopting  the  rule  of  the  common  law,  when  a 
case  is  taken  to  a  supreme  court  by  appeal  or  writ  of  error  by 
sending  up  a  transcript  of  the  record,  and  the  judgment  has  been 
affirmed,  and  the  mandate  showing  such  affirmance  has  been  duly 
filed  in  the  office  of  the  clerk  of  the  lower  court,  the  general  rule 
is  that  the  prevailing  party  is  entitled  to  have  execution  issue 
upon  such  judgment  from  the  court  thus  reinvested  with  the 
custody  of  the  record ;  and  in  some  states  statutes  have  been 
enacted  declaring  this  rule.* 

executions  issued    out    of  the    court  to  another,  the  execution  issues  out  of 

which   rendered   the  judgment    were  the  court  where  tke  record  is.  •  »  * 

held  to  be  nuUities,  and  all  proceedings  But  when  a  case  was  taken  from  the 

under    them    were    void ;    Mavity  v.  King's  Bench  to  the  Exchequer  Cbain- 

£astridge,  67  Ind.  211.    See  also  New-  her  or  House   f  Lords,  a  transcript  onlj 

kirk  V.  Chapron,  17  111.  344.  of  the  record  was  taken  up  from  the 

1.  Jones  V.  Murphj,  18  La.  Ann.  King*s  Bench,  und  the  execution  issued 
634;  Needles  v.  Frost,  2  Okla.  19,  trom  the  King*s  Bench  wkere  iJke  ori/^- 
wherein  it  is  said  that  the  partj  de-  inal  record  •was,  ♦  •  ♦  I  am  not 
siring  to  enforce  the  judgment  in  an-  aware  of  the  existence  of  anj  practical 
other  territory  must  bring  an  action  of  usage  or  Supreme  Court  rule  in  this 
debt,  and  issue  an  execution  on  the  state  changing  the  common-law  pre- 
judgment in  such  action  [citing  Claf-  tice.  On  me  contrary,  so  far  as  I  have 
lin  V.  McDermott,  12  Fed.  Rep.  375,  had  any  experience,  it  has  been  the  uni- 
and  M'Elmoyle  v.  Cohen,  13  Pet.  (U.  versal  practice  in  this  state  for  the  eze- 
S-)  312]*  cution  in  cases  of  this  kind  [j.  e.,  when 

Petition     In   Equity. — In    Kelley   v,  a  transcript  only  of  the  judgment  has 

Kelley,   i6x   Mass.  iii,  a   petition  in  been  taken  up  to  the  Supreme  Court, 

equity  was  filed  to  obtain  an  execution  and  the  judgment  below  is  not  special- 

upon  a  judgment  alleged  to  have  been  ly  included  in  the  judgment  of  uie  Su- 

recovered  by  the  plaintiflf  against  the  preme  Court]  to  issue  from  the  Circuit 

defendant  in  another  state,  which  peti-  Court." 

tion  was  denied,  because  it  could  not  S.  Rockwell  t;.  District  Ct.,  17  Colo, 

be  assumed  that  the  court  had  jurisdic-  118,  wherein  Elliott,  J.,  says  that  the 

tion  to  render  the  judgment,  and  there  rule  of  the  common  law  is  the  ezpr^ 

was  no  proof  at  the  trial  that  it  had  command  of  Code  Colo.,  (  399;  ^xAxVi 

jurisdiction.  this  case  it  was  held  that  an  execution 

2.  2  Tidd's  Pr.  994  [citing  Vicars  v,  was  issuable  on  the  original  judgment, 
Haydon,  Cowp.  843,  a  case  decided  by  notwithstanding  the  rendition  of  a 
Lord  Mansfield  in  1778,  and  a  case  judgment  upon  the  appeal  bond,  the 
that  was  afiirmed  in  the  Exchequer  court  disposing  of  the  objection  that 
Chamber  which  is  reported  in  Pal-  the  original  judgment  was  merged  in 
mer's  Reports  186,  187].  See  also  Alt-  the  judgment  upon  the  appeal  bond  as 
man  v.  Johnson,  2  Mich.  N.  P.  41,  follows:  "  The  appeal  bond  is  a  condi- 
wherein  Pratt,  J.,  says:  **  Where  a  tional  obligation  whereby  the  obligors 
case  is  taken  from  one  court  of  record  covenant  to  pay  the  judgment  upon  the 
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Aftff  AvpMl  aad  Trial  dt  Hoto. — After  there  has  been  a  trial  de  novo 
on  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace, 
the  execution  is  issuable  on  the  new  judgment. and  not  on  the 
justice's  judgment.^ 

Suttgei  for  Ytzatioai  Apptal. — ^The  practice,  it  would  seem,  where 
damages  are  allowed  on  affirmance,  is  to  remit  the  cause  to  the 
trial  court,  and  to  take  an  execution  out  of  that  court.* 

Writ  8a0d  Out  of  Appellate  Court  Fot  Void. — It  has  been  held  that 
where  an  execution  is  improperly  sued  out  of  the  appellate 
court,  and  a  sale  is  made  thereunder,  the  title  of  the  purchaser  is 
not  subject  to  collateral  attack.* 

happening  of  a  contingent  event,  to  force,  and  regularly  an  execution 
wit,  the  affirmance  of  the  judgment,  should  not  be  issued  out  of  the  Su- 
If  the  judgment  be  affirmed  the  obliga-  preme  Court,  but  should  be  issued  out 
lion  to  paj  becomes  absolute.  It  is  con-  of  the  Circuit  Court.  Block  v,  Mqr- 
ceded  that  the  pajment,  satisfaction,  rison,  iia  Mo.  3^3;  Evans  v.  Wilder, 
or  discharge  of  the  original  judgment  5  Mo.  314;  Slagel  v,  Murdock,  65  Mo.^ 
would  relieve  the  obligors  from  liabil-  522;  Walter  v.  Tabor,  21  Mo.  75;  Wil- 
itj.  But  the  judgment  debtor  being  burn  v.  Hall,  17  Mo.  471. 
primarily  liable,  it  would  seem  to  be  See  also  Meyer  v,  Campbell,  12  Mo. 
contrary  to  all  the  analogies  of  the  603,  wherein  it  is  said  that  executions 
law  that  a  judgment  upon  the  appeal  upon  judgments  of  the  Supreme  Court 
bond  against  tihe  sureties,  or  against  have  been  limited  to  cases  where  a  new 
the  debtor  and  his  sureties,  without  judgment  quod  recuperet  has  been  en- 
satisfaction,  should  operate  to  satisfy  tered  in  that  court,  and  that  in  case  of 
the  unpaid  original  judgment  against  affirmance  the  writ  is  issuable  out  of  the 
the  principal  debtor.*'  Citing  Chip-  Circuit  Court  upon  the  latter  court's 
man  r.  Martin,  13  Johns.  (N.  Y.)  240;  judgment. 

Chenango  Bank  v,  Hyde,  4  Cow.  (N.  Texas. — Sayles'  Tex.  Civ.  Stat.,  art. 

Y.)  567;  White  V.  Smith,  33  Pa.  St.  1057,  authorizes  the  clerk  of  the  lower 

186;  U.  S.  V,  Hoyt,  I  Blatchl.  (U.  S.)  court  to  issue  execution  upon  receipt 

326.  of  the  mandate.     Irvin  v.  Ferguson, 

See  also  Hawkins  v.  Craig,  Sneed  83  Tex.  491 ;  Martin  v.  Rice,  10  Tex. 

(Ky.)  191,  wherein  it  is  said:  '*  This  157;  Cook  v.  Sparks,  47  Tex.  28. 

court  does  not  recollect  any  instance  1.  McKay  v.  Irion  (Tex.  App.  1890), 

of  its  having  directed  *  *  *  an  execu-  15  S.  W.  Rep.  123.     See  also  Pringle 

tion  •  *  ♦  for  the  debt  recovered  in  v,  Lansdale,  3  McCord  L.  (S.  Car.) 

an  inferior  court,  *  *  *  but  has  uni-  489,  wherein  it  was  held  that  the  writ 

formly  intended  that  the  cause  should  was  issuable  out  of  the  Common  Pleas 

be  remitted  to  the  court  from  whence  rather  than  the  justice's  court,  as  it 

it  came,  that  execution  might  there  be  was  provided  by  statute  that  the  Com- 

issued."    ButseeSeely  t^.  Boon,  I  N.J.  mon  Pleas  **  should   hear  and   deter- 

L.  161,  wherein  it  was  held  that  after  the  mine  said  appeal  *  *  *  and   award 

removal  of  a  cause  by  certiorari  and  af-  execution  against  the  person  or  per- 

firmance  of  the  judgment,  the  execu-  sons  cast  therein." 

tion  might  be  issued  out  of  the  Supreme  2.  Hawkins  v,  Craig,  Sneed  (Ky.) 

Court,  though   formerly  the  practice  191,  wherein  it  is  said:  *'This  court 

varied  and  some    practitioners    took  does  not  recollect  any  instance  of  its 

rules  for  procedendo.  having     directed  *  *  *  an    execution 

In  LoolglaTta,  under  Code  Prac.  La.,  for  *  *  *  the  damages  consequent 
art  915,  the  writ  is  issuable  out  of  the  upon  an  affirmance,  but  has  uniform- 
inferior  court  upon  the  recordation  of  ly  intended  that  the  cause  should  be 
the  mandate  of  the  Supreme  Court,  remitted  to  the  court  from  whence  it 
Wells  V,  Merz,  23  La.  Ann.  392.  came,  that  execution  might  there  be  is- 

IB  miMnul  a  judgment  of  affirmance  sued."    See  also,  to  the  same  effect, 

is  a  judgment  that  the  Circuit  Court  Talbott  v,  McQuies,  7  J.   J.   Marsh, 

proceed  to  execute  its  own  judgment,  (Ky.)  321. 

which  is  pronounced  valid  and  in  full  8.  Block  v.  Morrison,  iia  Mo.  343, 
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y.  EXECVTIOm   IWUSB   OlTT    OF    COUBTS  07  SSCOBD  OH  JumCES^ 

jTTBGllEirTB. — In  many  states  the  plaintiff  is  authorized  by  statute 
to  procure  the  issuance  of  an  execution  out  of  the  office  of  the 
clerk  of  the  Circuit  or  District  Court,  on  a  judgment  rendered  by 
a  justice  of  the  peace,  the  usual  provisions  of  the  statute  being 
that  the  plaintiff  shall  file  a  transcript  of  the  judgment  in  the 
office  of  the  clerk,  and  that  he  shall,  either  before  or  after  filing 
the  transcript,  have  an  execution  issued  by  the  justice  and 
returned  nulla  bona,^     Another  method  authorized  by  statute 

in  which  case  the  court  was  influenced  Mo.  1879,  §  2999,  it  is  onlj  when  the 

somewhat  in  its  decision  by  the   fact  defendant  is  a  resident  of  the  count/ 

that  the  practice  had  been  unsettled  in  that  a  return  of  fiulla  bona  to  an  ex* 

the  minds  of  the  profession,  and  the  ecution  issued  bj  the  justice  is  neces- 

further  fact  that,  at  the  time  the  col-  sary.  Sachse  v.  Clingingsmith,97Mo. 

lateral  attack  was  made  upon  the  sale,  406;  Tracy  v,  Whitsett,  51  Mo.  App. 

fifty  years  had  elapsed  since  the  date  149;  Carpenter  v.  King,  42  Mo.  224; 

%of  the  sale.     See  also  Meyer  v.  Camp-  Perkins  v.  Quigley,  62  Mo.  498. 

bell,  12  Mo.  603,  wherein    the  court  Where  the  defendant  is  a  resident  of 

was  careful  to  say:    "  We  do  not  wish  the  county  at  the  time  of  the  institu- 

to  be  understood  as  deciding  that  the  tion  of  the  suit,  but  becomes  a  nonresi- 

execution  which  issued  upon  the  judg-  dent  of  the  county  before  the  rendition 

ments  of  the  Supreme  Court  *  *  •  was  of  the  judgment,  an   execution  need 

void.''  not  be  issued  by  the  justice  and  re* 

1.  Jordan  v.  Bradshaw,  17  Ark.  106,  turned    nulla    bona,      Harrington   v. 

65  Am.  Dec.  419;  Webster  v,  Daniel,  Fortner,  58  Mo.  468. 

47  Ark.  131 ;  Wooters  v,  Joseph,  137  Special    Execution    under    Sfecial 

111.    113;    Hobson    V,   McCambridge,  Statute. — Sess.  Acts  Mo.  1842-43,  p.  83, 

130  111.  367;  Johnson  v.  Latta,  84  Mo.  §  7,  provides  that,  where  the  demand 

139;    Montgomery  v.   Farley,   5  Mo.  of  a  mechanic  does  not  exceed  a  cer* 

233 ;  Wineland  xk  Coonce,  5  Mo.  296;  tain  amount,  a  suit  for  the  enforcement 

Tracy  v,  Whitsett,  51  Mo.  App.  149;  of  his  lien  may  be  commenced  before 

Sachse  v.  Clingingsmith,  97  Mo.  406;  a  justice  of  the  peace,  and  that  if  judg- 

Perkins  t.  Quigley,  62  Mo.  498;  Har-  ment  be  had  a  transcript  may  be  filed 

rington  v,  Fortner,  58  Mo.  468;  Ruby  with  the  clerk  of  the  Circuit  Court, 

V,  Hannibal,  etc.,  R.  Co.,  39  Mo.  480;  "who  shall  thereupon  issue  an  execu- 

Carpenter  v.  King,  42  Mo.  224;  Carr  tion,  if  required,  as  in  ordinary  cases." 

V.  Youse,  39  Mo.  353 ;  Burke  v.  Flour-  The  issuance  of  an  execution  by  the 

noy,  4  Mo.  116;    Bauer  v.  Miller,  16  clerk  on  such  transcript  is  not  governed 

Mo.  App.  252 ;  Matthews  f.  Miller,  47  by  the  general  law  which  requires  an  ex* 

N.  J.  L.  414;  Drexel  v.  Man,  6  W.  &  ecution  first  to  be  issued  by  the  justice 

S.  (Pa.)  343;  Frankem  v.  Trimble,  5  and  returned  ffii//a  ^^ir<7,  but  the  words, 

Pa.  St.  520.  •*  as  in  ordinary  cases,  "  refer  to  the 

Implied  Autliorlty  to  Isme  Bxecntton.  manner  of  issuing  executions  on  judg- 

— A  statute  providing  that  a  transcript  ments  obtained  in  the  Circuit  Court 

may  be  filed  in  the  office  of  the  clerk  Illingworth  v.Miltenberger,  iiMo.Sa 

of  the  Circuit  Court,  and  that    from  Proeeedlnffs  finr  the  Bale  of  Land.— In 

the  time  of  filing  such  transcript  the  California  it  has  been  held  that  no 

plaintiff  shall  have  a  lien  on  the  real  transcript  of  a  judgment  rendered  by 

estate  of  the  defendant,  but  that  no  ex-  a  justice  of  the  peace  need  be  filed  in 

ecution    shall  be    issued    out    of    the  the  office  of  the  recorder  of  the  conn- 

clerk's  office  until  an  execution  shall  ty  to  authorize  a  sale  of  land  situated 

have  been  issued   by  the  justice  and  in  the  county  in  which  the  Judgment 

returned  nulla  bona^  although  it  does  was  rendered.      Campbell    v.  Wick- 

not  in  express  terms  authorize  an  ex-  ware,  19  Cal.  145. 

ecution  to  be  taken  out  of  the  clerk's  In  Kentucky  it  is  necessary,  under 

office,  does  so  by  implication.    Coonce  Code,  f  846,  in  order  to  subject  land  to 

V,  Munday,  3  Mo.  373.  the  payment  of  a  judgment  rendered 

BIlBSOiirt  Statute. —  Under  Rev.  Stat,  by  a  justice,  to  file  a  transcript  of  the 
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in  some  states,  instead  of  issuing  an  execution  out  of  the  justice's 
court  and  having  it  returned  nulla  bona^  is  to  make  an  affidavit 
that  the  judgment  has  not  been  paid.^ 

Baqnlfitof  and  Boilloiaioy  of  TnuiBeript — The  transcript  must  show  on 
its  face  that  the  statute  has  been  complied  with  ;^  but  where  a 

judgment  in  the  office  of  the  clerk  of  affidavit  need  not  state  the  amount  due 

the  Circnit  Court,  and  have  an  execu-  when  the   amount   of  the   judgment 

tion   issued    directed    to  the   sheriff,  is  stated    and    it    is  averred  that   it 

Austin   V.  Pajne,  7  Bush  (Ky.)  480;  has  not  been  paid,  and  that  the  affi- 

Weatherfordf.  Myers,  2  Duv.  (Ky.)9i.  davit  need  not  negative  payment  to 

In  Tennessee^  when  an  execution  is-  the  clerk,  as  the  statute  does  not  au- 
sued  by  a  justice  of  the  peace  has  been  thorize  the  clerk  to  receive  money. 
leried  upon  real  estate,  it  is  necessary  See  also  Mavity  v,  Eastridge,  67  Ind. 
to  obtain  an  order  of  condemnation  211;  Martin  v,  Prather,  82  Ind.  535. 
from  the  Circuit  Court.  Louisville,  Nebraska. — 2  Comp.  L.  Neb.,  %  5382, 
etc^  R.  Co.  V,  Stone,  7  Heisk.  (Tenn.)  requires  an  affidavit  to  be  made  for  the 
468,  in  which  case  it  was  held  that  purpose  of  procuring  the  transcript 
after  the  order  of  condemnation  had  from  the  justice ;  and  section  5383  re- 
been  made,  the  plaintiff,  upon  receiv-  quires  apother  affidavit  for  the  purpose 
ing  information  that  the  defendant  of  obtaining  the  issuance  of  the  writ 
owned  personal  property,  might  ob-  by  the  clerk.  In  Bigelow  v.  Booth, 
tain  a  stay  of  proceedings,  and  have  39  Mich.  622,  it  was  held  that  the  affi- 
the  cause  remanded  to  the  justice,  and  davit  presented  to  the  justice  cannot 
obtain  an  alias  for  the  purpose  of  sub-  take  the  place  of  the  affidavit  required 
jecting  the  personal  property.  See  to  be  presented  to  the  clerk  of  the 
also  Swingle  v,  Boyler,  i  Overt,  court,  especially  where  any  considera- 
(Tenn.)  226;  Hogshead  x\  Carruth,  5  ble  time  intervenes  after  making  the 
Yerg.  (Tenn.)  227.  affidavit  before  the  issuance  of  the  writ 

Suggestion  as  to  Existence  0/ Lands  by  the  clerk,  as  the  judgment  may  be 

"KtHin  the  County. — Where   it  is  pro-  paid  or  otherwise  satisfied  after  the 

Tided  by  statute  that  before  the  trans-  making  of  the  affidavit,  but  before  the 

mission  of  a  transcript  of  a  justice's  application  to  the  clerk  for  the  execu- 

judgment,  there  shall  be  a  suggestion  tion. 

made  to  the  justice  that  the  defendant  Vdliuitary  Transmlsaloii  of  Papers  by 
badlands  and  tenements  within  the  Justice. — The  justice  should  not,  of  his 
county,  it  is  not  permissible  to  file  a  own  accord,  certify  to  the  clerk  a  tran- 
tianscript  which  does  not  contain  any  script  of  his  judgment  and  of  the  pro- 
such  suggestion,  and  then  sue  out  a  ceedings  before  him,  but  must  do  so 
scire  facias  requiring  the  defendant  to  only  at  the  instance  of  the  plaintiff, 
show  cause  why  execution  should  not  Thomley  v,  Moore,  106  111.  496. 
issue  against  his  lands.  Edmiston  v.  2.  Hobson  v,  McCambridge,  130  111. 
Edraiston,  2  Ohio  251.  367. 

After  Levylnff  Attmchment  on  Land.—  In  Drexel  v.  Man,  6  W.  &  S.  (Pa.) 

Mans.  Dig.  Ark.,  ^4101,  requiring  an  343,  it  was  held  that  although  it  was 

execution  to  be  issued  by  a  justice  and  necessary,  after  filing  a  transcript  of 

returned  nulla  bona  before  a  transcript  the  judgment,  to  procure  a  certificate 

of  a  justice's  judgment  may  be  filed  in  that  the  magistrate  had  issued  an  exe- 

the  office  of  a  clerk   of    the    Circuit  cution  which  had  been  returned  nulla 

Court,  does  not  apply  where  an  attach-  bona  where  no  execution    had    been 

ment  has  been  levied  on  realty,  and  issued  and  returned  previously  to  filing 

section  4126,  applicable  to  cases  where  the  transcript,  it  was  otherwise  where 

realtj  has  been  attached,    does    not  an    execution    had    been    previously 

make  such  requirement.     Hawkins  v»  issued  and  returned,  and  that  if  the 

Wills,  49  Fed.  Rep.  506.  transcript  showed  that  an  execution 

1.  TMIam. — Rev.  Stat.   Ind.,  f  614,  had   been   issued  and  returned  nulla 

requires  an  affidavit  that  the  judgment  bona  no  additional  certificate  was  nee* 

remains  unpaid  to  be  filed  with  the  essary. 

clerk    of    the    court.     Dehority    v.  Signing  Transcript. — ^A  justice's  tran- 

Wright,  lox  Ind.  382,  holding  that  the  script  must  be  signed  by  him,  and  it  Is 
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transcript  of  the  judgment  is  all  that  is  required,  a  full  and  per- 
feet  record  of  the  proceedings  in  the  justice's  court  need  not  be 
filed.* 

Bnftdoney  of  tho  Xztention  Imod  by  tho  Jiutiod  aad  the  Beton  ThinoiL — 
Where  it  is  required  by  statute  that  an  execution  shall  have 
been  issued  by  the  justice  and  returned  nulla  bona^  the  statute 
must  be  substantially  complied  with,  and  both  the  execution 
and  the  return  must  be  regular;  otherwise  they  will  not  support 
the  issuance  of  an  execution  by  the  clerk  of  the  court.* 

On  CoUateral  Attack  it  will  be  presumed  that  the  clerk  did  not 
issue  an  execution  until  after  one  had  been  issued  by  the  justice 
and  returned  nulla  bona  pursuant  to  statute,  or  until  such  other 

not  sufficient  that  his  name  appears  in  ertj.    Matthews  v,  MiUer,  47  N.  }.  L. 

the  body  of  the  certificate.     Bigelow  414. 

V,  Booth,  39  Mich.  622,  citing  Marston  In  Linderman  v,  Edson,  25  Mo.  105, 

V,  Brashaw,  18  Mich.  81.  an  execution  was  issued  against  two 

1.  Franse  v.  Owens,  25  Mo.  329.  persons  and  was  returned  **no  goods  of 
Whore  No  ProvlBloii  has  boon  Made  de-  the  within  defendant  found  whereof  to 

fining  what  shall  be  evidence  that  the  levj,"  and  such  return  was  considered 
execution  has  been  issued  and  a  return  insufficient  to  support  an  execution 
of  nulla  bona  made,  when  the  tran-  issued  out  of  the  Circuit  Court, 
script  is  filed  antecedent  to  these  A  Return  before  the  Return  Day 
proceedings,  doubtless  the  most  satis-  has  been  held  insufficient.  Dillon  v, 
factory  evidence  would  be  a  regularly  Rash,  27  Mo.  243,  wherein  the  court 
certified  copy  of  the  execution  and  the  says:  '*It  is  well  known  that  the 
return  thereon ;  but  a  certificate  made  periods  between  the  date  and  return 
by  the  justice  stating  the  facts  is  to  be  of  executions  in  justices'  courts  were 
regarded  as  at  least  prima  facie  evi-  fixed  with  a  view  to  give  defendants  a 
dence,  and  will  justify  the  clerk  in  little  time  to  prepare  for  their  pay- 
issuing  an  execution.  Ruby  v.  Hanni-  ment.*'  See  also  Whitman  v,  Taylor, 
bal,  etc.,  R.  Co.,  39  Mo.  480.  See  also  60  Mo.  127;  Dillon  v.  Rash,  27  Mo. 
Carr  v,  Youse,  39  Mo.  353 ;  Bauer  v,  243 ;  Gorman  v,  Stanton,  5  Mo.  App. 
Miller,  16  Mo.  App.  352.  585;  Norton  v.  Quimby,  45  Mo.  38R, 
Revival  of  Judgment  before  Filing  in  which  last-mentioned  case  it  was 
Tranaorlpt. — After  a  judgment  ren-  said  that  the  writ  issued  by  the  clerk 
dered  by  a  justice  of  the  peace  has  should  be  quashed,  but  that  the  title  of 
been  revived,  it  is  not  necessary  to  file  the  purchaser  thereunder  is  good  and 
in  the  circuit clerk^s  office  a  transcript  cannot  be  assailed  collaterally;  Huhn 
of  the  original  judgment,  but  only  a  v.  Lang,  122  Mo.  600;  Marks  v.  Hardy, 
transcript  of  the  judgment  of  revival.  86  Mo.  232. 
Bauer  v.  Miller,  16  Mo.  App.  252.  But  see  the  article  Creditors' Bills, 

2.  Hobson  v.  McCambridge,  130  111.  vol.  5,  p.  516,  wherein  it  is  said  that 
367,  in  which  case  it  was  held  that  a  there  is  a  great  preponderance  of  au- 
transcript  showing  the  issuance  of  an  thority  in  support  of  the  right  of  a 
execution  which  did  not  conform  to  creditor  to  base  a  creditor's  bill  upon 
the  judgment  by  reason  of  its  having  a  return  made  before  the  return  day; 
been  issued  in  favor  of  the  improper  such  bills  being  brought  in  some  in- 
party  plaintiff  was  insufficient.  stances  under  statutes   requiring  the 

The  Return. — In  Neiv  Jersey y  it  previous  issuance  of  an  execution  and 
being  required  by  statute  that  the  con-  its  return  nulla  bona.  See  further  the 
stable  shall  make  return  that  he  *'  could  article  Returns. 
not  find  any  personal  property  of  the  Conclusiveness  0/  Return, ^-Tht  re- 
defendant  on  which  to  levy,"  a  return  turn  of  nulla  bona  made  by  the  consta- 
to  the  effect  that  the  execution  is  re-  ble  is  conclusive,  and  on  a  motion  to 
turned  **  in  court,  with  no  property  quash  the  writ  issued  by  the  clerk  the 
found  whereon  to  levy,"  is  not  sut-  defendant  cannot  insist  that  the  return 
ficient,  as  it  does  not  show  that  the  is  false.  Williams  v.  Boyce*  11  Mo. 
officer  made  any  effort  to  find  prop-  537. 
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steps  as  may  be  prescribed  by  statute  had  been  taken ;  ^  and,  as 
a  general  proposition,  irregularities  in  the  proceedings  to  pro- 
cure the  writ  out  of  the  clerk's  office  do  not  render  the  writ  void, 
but  voidable  only.* 

iMttal  «•  U  Iiraaiioe  «f  Writ  by  JwttM. — The  writ  issued  by  the 
clerk  need  contain  no  recital  as  to  the  previous  issuance  of  an 
execution  by  the  justice.* 

TlM  JwtiM  of  the  PMoe  •annot  lame  an  IzMvtlon  after  an  abstract  of 
the  judgment  rendered  by  him  has  been  filed  with  the  clerk 
of  the  court.* 

TI  Iro  What  County  the  Wbit  Is  Ibsuabu— 1.  In  Oeneral. — 
The  court  has  no  authority  to  issue  an  execution  to  a  county 
other  than  that  in  which  the  judgment  was  rendered,  and  over 
which  the  court  has  no  jurisdiction  except  such  as  is  conferred 
by  statute-* 

Onirti  of  GeiMTal  Jnrifdietioii, /.  ^.,  courts  having  jurisdiction  through- 
out the  territorial  limits  of  the  state,  may  issue  an  execution 
into  any  county  in  the  state.® 

1.  Perkins  v.  Quiglej,  6a  Mo.  498;  Hoy,  6  T.  B.  Men.  (K7.)46;  Cox  v, 
Sachse  v,  Ciingingsmith,  97  Mo.  406;  Nelson,  i  T.  B.  Mon.  (Kj.)  94;  Rath- 
Martin  V.  Prather,  82  Ind.  535.  bun  v,  Rannej,  14  Mich.  382 ;  Needles 

I.  Webster  v.  Daniel,  47  Ark.  131;  v.  Frost,  2  Okla.  19;  Smith  v.  Buck, 

Jordan  v.  Bradshaw,  17  Ark.  112 ;  Nor-  22  Wis.  577 ;  Bugbee  v,  Lombard,  88 

ton  V.  QuimbT)  45  Mo.  388;  VThitman  Wis,  271 ;  Kentzler  v.  Chicago,  etc.,  R. 

r.  Taylor,  60  Mo.  127;  Mavitj-f^.  East-  Co.,  47  Wis.  641,  wherein   the  court 

ridge,  67  Ind.  211.    But  see  Carr  v,  says,  speaking  of  an  execution   issued 

Youse,  43  Mo.  28,  39  Mo.  3^6,  holding  beyond   the   territorial   limits   of  the 

that  an  execution  issued  before  the  ill-  court's    jurisdiction,    that    **  without 

ing  of  the  justice's  transcript  is  null  statutory  authority  such  an  execution 

aod  void ;  Linderman  r.  Edson,  25  Mo.  would  be   mere  waste  paper."      See 

105,  wherein  it  was  held  that,  because  also  Gulf,  etc.,  R.  Co.  v.  Morris,  67 

of  the  insufficiency  of  the  return  to  the  Tex.  692. 

eiecutlon  issued  by  the  justice,  the  title        liBuance  to  Comity  Where  Debtor  does 

of  the  privies  of  a  purchaser  was  insuf-  Not  Beside.  —  In  Hamilton  v,  Quimby, 

ficient  to  support  an  action  of  eject-  46  111.  90,  it  is  said  that  the  issuance  of 

ment;  and  Frankem  v.  Trimble,  5  Pa.  an   execution   to  a  county  where  the 

St.  520.  debtor  does  not  reside,  when  he  has  in 

S.  Massey  v.   Gardenhire,   12  Ark.  the  county  of  his  residence  sufficient 

638;  Jordan  v,  Bradshaw,  17  Ark.  106,  property  to  satisfy  the  judgment,    is 

65  Am.  Dec.  419.  out  of  the  regular  course  of  business 

4.  Rahm  v,  Soper,  28  Kan.  529,  and  implies  that  the  creditor  seeks  to 
wherein  Horton,  C.  J.,  remarks  that  obtain  an  unfair  advantage  over  the 
*'  if  a  different  view  were  entertained  a  debtor. 

plaintiff  would  have  the  privilege  of  6.  Com.  v,  Caldwell,  2  Bibb  (Ky.) 
process  on  the  same  judgment  from  8;  Roads  v.  Symmes,  i  Ohio  281,  13 
two  courts  within  the  same  county  at  Am.  Dec.  621,  in  which  cases  it  is 
the  same  time."  Citing  Treptow  v.  maintained  that  the  power  to  issue  the 
Buse,  10  Kan.  170,  as  holding  that  the  writ  to  any  county  is  a  necessary  in- 
filing  of  an  abstract  in  a  district  court  cident  to  the  jurisdiction  of  the  court, 
has  the  same  force  as  the  filing  of  the  and  that  an  execution  may  be  issued 
transcript  of  a  judgment.  into  a  county  other  than  that  in  which 

5.  Com.  T.  Caldwell)  2  Bibb  (ICy.)  the  venue  is  laid,  without  the  cere- 
8;  Sanders  v.  Ruddle,  2  T.  B.  Mon.  monies  and  formalities  which  have 
(Ky.)  139,  15  Am.  Dec.  148;  Mason  prevailed  in  England,  and  that  such 
V,  Rogers,  4  Litt.  (Ky .)  375 ;  Chiles  v.  writ  need  not  contain  a  testatum  clause. 
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2.  Statutory  Proviaioiu. — In  the  United  States  the  common-law 
practice  respecting  the  issuance  of  testatum  executions  has  been 
widely  supplanted  by  statutes  authorizing  the  issuance  of  an 
execution  into  other  counties  than  the  one  in  which  the  judg- 
ment  was  recovered,  upon  its  being  made  to  appear  by  the  return 
of  an  execution  nulla  bona,  or  by  affidavit,  or  otherwise,  that  the 
defendant  has  no  property  in  the  county  in  which  the  judgment 
was  recovered,*   and  by  statutes  authorizing  the  issuance  of 

Testatoin  Fieri  Faolas. — In  England  issued  in  the  first  instance  to  the  county 

the  practice  is  to  obtain  execution  of  in  which  the  action  was  originalljinsii- 

property  situate  in    a    county    other  tuted,  without  any  showing  that  the  de- 

than  that  in  which  the  venue  is  laid,  by  fendant  has  no  property  in  the  countj 

issuinp^  what  is  called  a  testatum  fieri  to  which  the  cause  was  removed. 

facias^  which  must  be  preceded  by  an  Bedtali    aj   to   Want  of  Property  In 

execution  issued  to  the  sheriff  of  the  CoimtyinWliicli  JudgmontwiaSeiulend. 

county  in  which  the  venue  is  laid,  and  — Where  it  is  required  that  it  shall 

returned  nulla  bona;  and  this  has  been  be  ascertained  that  the  defendant  has 

the   practice  to   some  extent   in  this  not  property  in  the  county  where  the 

country.    The  original  yftfr*  yWcitfj  is,  judgment  was  rendered,  before  the  is- 

however,  to  a  great  extent  a  fiction,  suance    of  an    execution  to  another 

Palmet  v.  Price,  2  Salk.  589,  in  which  county,  a  writ  issued  to  a  county  other 

case  it  is    said   that   the  fieri  facias  than  that  in  which  the  judgment  was 

upon  which  the  testatum  is  founded  is  rendered  is  not  void  for  want  of  form, 

returned   of  course  by  the  attorneys  because  it  does  not  recite  the  want  of 

themselves;  Com.  v.  Caldwell,  2  Bibb  property  in  the  county  in  which  the 

(Ky.)  8,  per  Boyle,    C.  J. ;   Denn   v.  judgment  was  rendered,  and  the  irrep- 

Lecony,  i  N.  J.  L.  46,  holding  that  a  ularity  may  be  cured  by  amendment 

fieri  facias  against  goods  is  sufficient  Sydnor  v.  Roberts,  13  Tex.  598. 

to  warrant    a    testatum   fieri  facias  Jn  Kontaolqr  anil  llarylaiid  the  issu- 

again.st    land ;    Roads   v.   Symmes,    i  ance  of  an  execution  beyond  the  terri- 

Ohio  281,  13  Am.  Dec.  621 ;  Elliott  v.  torial  limits  of  the  court's  jurisdiction 

McGowan,  22  Pa.  St.  198,  per  Lewis,  has  been  authorized   by  statute  where 

J. ;  McCormick  v,  Meason,  i  S.  &  R.  the  defendant  removes  or  absconds  in- 

(Pa.)  92 ;  Lesher  v.  Gehr,  i  Dall.  (Pa.)  to  another  county.     Vance  v.  Gray,  9 

330;  Gibbs  V.  Atkinson,  3  Pa.  L.  J.  Bush  (Ky.)  656;  M'Couns  r.  Holmes, 

139;  Boyer  ir.  Kimber,  2  Miles  (Pa.)  4  Litt.  (Ky.)389;  Harden  v,  Moores, 

393-  7  Har.  &  J.  (Md.)  4. 

In  Pennsylvania  the  issuance  of  a  Judgmonts  In  United  States  OeurU.— 

testatum  fieri  facias  has  been  author-  Act  Cong.  May  20,  1826  (Rev.  Stat, 

ized  by  statute  without  a  previous  writ  U.  S.,  ^  985),  provides  that  all  writs 

and  without    awaiting  the  lapse  of  a  of  execution  upon  judgments  obtained 

term  after  the  rendition  of  the  judg-  in  a  circuit  or  district  court,  in  anv 

ment.     Gibbs  v.    Atkinson,  3   Pa.  L.  state  which  is  divided  into  two  or  more 

J.  139.  districts,  may  run  and  be  executed  in 

1.  Vance  v.    Gray,    9    Bush   (Ky.)  any  part  of  such  state,  but  shall  be  is- 

656;  Browning  v,  Loraw,  58  Md.  524;  sued  from,  and  made  returnable  to,  the 

Harden  v,  Moores,  7  Har.   &  J.  (Md.)  court  wherein  the  judgment  was  ob- 

4;   Cleveland   v.   Tittle,  3  Tex.  Civ.  tained.     Lyman  Ventilating,  etc.,  Co. 

App.  191;   Sydnor  v.  Roberts,  13  Tex.  v.  Southard,  12  Blatchf.  (U.S.) 405. 

598 ;   Earle  v.  Thomas,   14  Tex.   583 ;  Judgment  Recovered  by  ike  United 

Hancock  v,  Metz,  15  Tex.  205.  5/tf/M.— Rev.  Stat.  U.  S.,  k  986,  pro- 

EfTeetof  Ohanira  of  Venue. — In  Brown-  vides  that  all  writs  of  execution  upon 
ing  f .  Loraw,  58  Md.  524,  it  was  held  judgments  obtained  for  the  use  of  the 
that,  as  the  venue  is  necessarily  laid  in  United  States,  in  any  court  thereof,  in 
the  county  in  which  the  defendant  re-  one  state,  may  run  and  be  executed  in 
sides  and  in  which  he  is  presumed  to  any  other  state,  or  in  any  territoiy,  but 
have  property,  where  there  has  been  a  shall  be  issued  from,  and  made  return- 
change  of  venue  an  execution  may  be  able  to,  the  court  wherein  the  judg- 
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the  writ  into  any  county  in  which   the  judgment  has  been 
docketed.* 

3.  Validity  of  Writ  Irreg^ularly  Issued  to  Improper  County. — ^Where 
the  plaintiff  has  a  choice,  under  certain  circumstances,  or  upon 
the  doing  of  certain  acts,  as  to  the  county  into  which  the  writ 
may  be  sent,  and  is  authorized  to  have  it  directed  to  a  county 
other  than  that  in  which  the  judgment  was  rendered,  an  execu- 
tion irregularly  issued  into  a  county  other  than  that  in  which  the 
judgment  was  rendered  is  not  absolutely  void ;  and  the  sheriff 
will  be  justified  in  executing   it,  and  the  title  of  a  purchaser 

meat  was  obtained.     U.  S.  v.  Morris,  i6  Iowa  41.      See    also    Hubbard   v, 

1  Paine  (U.  S.)  209,  wherein  it  was  Barnes,  29  Iowa  239. 

questioned  wheUier  an  execution  on  a  ExeouUon  Issued  by  One  Justice  on  An- 

judgment  rendered  in  the  name  of  the  other's  Judgment — Tennessee  Statute. — 

United  States,  for  the  sole  benefit  of  A  statute  (Code  Tenn.   1884,  ^  3786) 

an  individual,  could  be  issued  into  anj  that  a  justice  of  the  peace,  **  upon  the 

district.  production  of  an  execution  from  a  jus- 

1.  Gowan  v.  Fountain,  50  Minn.  264;  tice's  judgment  in  another  county,  ac- 

Mollison  V.  Eaton,  16  Minn.  426;  Dodge  companied  by  the  certificate  of  the  clerk 

r.  Chandler,   9    Minn.   97;    Roth   v.  of  the  County  Court  of  that  county 

Schloss,  6  Barb.  (N.  Y.)  308 ;  Dunham  that  the  justice  by  whom  the  judgment 

V,  Reilly,  no  N.  Y.  366,  15  Civ.  Pro.  was  rendered  and  the  execution  issued 

Rep.  (N.  Y.)  227;  Blivin  v,  Bleakley,  was  at  the  time  an  acting  justice  of  the 

23  Ifow.  Pr.  (N.  Y.  Supreme  Ct.)  124 ;  peace  of  his  county,"  may  issue  an  ex- 

Stoutenburgh  v.  Vandenburgh,  7  How.  ecution  for  the  original  judgment  and 

Pr.  (N.Y.  Supreme  Ct.)  229;  Stephens  costs,  etc.,  must  be  strictly  pursued, 

r.  Browning,  i  Code  Rep.  (N.  Y.  Su-  and  if  the  certificate  of  the  clerk  is 

premeCt.)i23;NanzT;.  Oakley,  60  Hun  substantially  defective   the   execution 

(N.  Y.)  431,  21  Civ.  Pro.  Rep.  (N.  Y.)  founded    on    it    is    void.     Moore    v, 

71;  Lorick  ^^  McCreery,  20  S.  Car.  Lynch,  4  Baxt.  (Tenn.)  287,  in  which 

424;Sioithf;.Buck,  22  Wis.  577;  Kentz-  case  the  certificate  omitted   to  state 

ler  V.  Chicago,  etc.,  R.  Co.,  47  Wis.  that  the  justice  was  an  acting  justice  of 

^Hi;  Bugbee  v.  Lombard,  88  Wis.  271 ;  the  peace  at  the  time  of  the  rendition 

Befayv.  Wheeler,  84  Wis.  142;  Rogers  of  the  judgment  {/oilowin^  Eason  v, 

V.  Cherrier,  75  Wis.  54;  Drake  v,  Har-  Cummins,  11  Humph.  (Tenn.)  210,  and 

risen,  69  Wis.  113.  Apperson  v.  Smith,  5  Sneed  (Tenn.) 

Ilibt  of  Flalntiir  to  Select  County. —  .372]* 
Statutes  authorizing  an  execution  to  After  Filing  Transcript  of  Jostlce'eJndg- 
be  sent  to  a  county  other  than  that  in  ment  In  Office  of  Circuit  Clerk. — In  Wis- 
which  the  venue  of  the  action  is  laid,  consin  a.  judgment  rendered  by  a  jus- 
did  not  take  away  the  plaintiff's  com-  tice  of  the  peace,  under  Rev.  Stat,  of 
QKm-law  right  of  issuing  it  to  the  Wis.  1849,  c.  88,  ^  184  and  185,  upon 
county  in  which  the  judgment  has  the  filing  of  a  transcript  thereof  in  the 
been  rendered.  Scott  v.  Maupin,  Hard,  office  of  the  clerk  of  the  Circuit  Court 
(Ky.)  129.  of  the  county  in  which  the  judgment 
Btatnte  Beqntrlng  Transcript  to  be  was  rendered,  is  of  the  same  effect  and 
FUtd  to  Secure  Lien. — Where,  by  statute,  may  be  executed  in  the  same  manner 
the  only  purpose  to  be  effected  by  the  as  if  the  same  had  been  rendered  by 
filing  of  the  transcript  of  the  judg-  the  Circuit  Court;  but  an  execution 
nient  in  another  county  is  to  make  the  cannot  be  issued  out  of  the  Circuit 
judgment  a  lien  on  the  land  belonging  Court  into  another  county  until  a 
to  the  debtor  in  such  county,  and  to  transcript  of  the  docket  of  such  judg- 
pire  notice  of  the  lien,  the  filing  of  a  ment,  as  entered  in  the  office  of  the 
transcript  is  not  a  prerequisite  to  the  clerk  of  the  Circuit  Court,  has  been 
issuance  of  an  execution  into  a  county  duly  served  under  the  seal  of  said 
other  than  that  in  which  the  judgment  court  and  filed  in  the  office  of  the  clerk 
was  recovered.  Foreman  v.  Higham,  of  the  Circuit  Court  of  the  county  into 
35lowa332,  cfV/jv^ Cum mingsi;.  Long,  which  the  execution  is  directed,  pur- 
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thereunder  cannot  be  assailed  collaterally.*  Thus  an  execution 
irregularly  issued  to  a  county  other  than  that  in  which  the  judg- 
ment was  rendered,  before  the  judgment  has  been  docketed  in 
such  county,  is  not,  according  to  some  authorities,  absolutely 
Void;*  and  the  subsequent  filing  of  the  transcript  cures  the 
defect.^ 

YIL  IS8UAKCE  07  Two  OB  MoBE  Wbitb  SinnLTABEOireLT— 1.  In 
General. — It  is  irregular  to  issue  two  executions  of  the  same  date 
and  tenor  upon  the  same  judgment  directed  to  the  sheriff  of  the 
same  county  without  statutory  authority  to  do  so;*  unless,  per- 

suant  to  Laws  Wis.    1855,  c.   31,  f   1.  R.  Co.,  47  Wis.  64T,  wherein  It  is  said: 

Smith  V.  Buck,  22  Wis.  577.  **  The  docketing  of  a  judgment  in  an- 

1.  Sanders  v.  Ruddle,  2  T.  B.  Mon.  other  county  is,  so  to  say,  jurisdictional 
(Ky.)  139;  Com.  v,  O'Cull,  7  J.  J.  to  an  execution  upon  it  to  tbut county; 
Marsh.  (Ky.)  149,  23  Am.  Dec.  393;  as  much  so  as  a  judgment  to  an  exe- 
Young  V.  Smith,  10  B.  Mon.  (Ky.)  cution  to  any  county."  CrV/n^  Smith 
293;  M'Connell  v.  Brown,  5  T.  B.  v.  Buck,  22  Wis.  577,  and  distinguish' 
Mon.  (Ky.)  '478;  Cox  v.  Nelson,  i  T.  ing  Sabin  v.  Austin,  19  Wis.  421,  in 
B.  Mon.  (Ky.)  94,  15  Am.  Dec.  89;  which  case  the  execution  was  issued  to 
Mollison  V.  Eaton,  16  Minn.  426;  Go-  the  county  in  which  the  judgment  was 
wan  V.  Fountain,  50  Minn.  264;  Elliott  rendered.  In  Gowan  v.  Fountain,  50 
T'.  McGowan,  22  Pa.  St.  198;  Hodde  Minn.  264,  the  decision  in  Kentzler  v. 
V.  Susan,  58  Tex.  389;  Earle  v.  Chicago,  etc.,  R.  Co.,  47  Wis.  641,  is 
Thomas,  14  Tex.  591 ;  Seligson  v,  characterized  as  "  more  severely  log- 
Staples,  I  Tex.  App.  Civ.  Cas.,  ^  X070.  ical  than  practical.** 

See  also  Dawson  v,  Daniel,  2  Fllpp.  8.  Blivin  v,  Bleakley,  23  How.  Pr. 

(U.  S.)   30c;;    Ringos   v.  Ward,  a  B.  (N.  Y.  Supreme  Ct.)  124;  Rogers  r. 

Mon.  (Kv.)  127.  Cherrier,  75  Wis.  54  [following  Clute 

In  Gulf,  etc.,  R.  Co.  v,  Morris,  67  v.  Clute,  4  Den.  (N.  Y.)  241,  3  Den. 

Tex.  692,  it  is  said:  "The  issuance  of  (N.  Y.)  263;  Chichester  v.  Cande,  3 

an  execution  first  to  a  county  other  Cow.  (N.  Y.)  39;  Small  I'.McChesnej, 

than  that  in  which  the  judgment  was  3  Cow.  (N.  Y.)  19]. 

rendered   was  an  irregularity;  but  of  4.  State  v.  Judge,  3  Rob.  (La.)  3555 

this  no  one  not  having  an  interest  in  Hudson  v,  Dangerfield,  2  La.  63,  20 

the  property  levied  upon  can  take  ad-  Am.  Dec.  297;  Waters    v.  Caton,  i 

vantage."  Har.  &  M.  (Md. )  407,  holding  that  one 

2.  Mollison  V.  Eaton,  16  Minn.  426,.  of  the  writs  should  be  quashed  on 
m  which  case,  however,  the  writ  was  motion ;  McGehe  v.  Handley,  5  How. 
not  delivered  to  the  sheriff  until  the  day  (Miss.)  625;  Arnold  v.  Fuller,  i  Ohio 
when  the  judgment  was  docketed;  458;  Wright  v.  Young,  6  Oregon  87; 
Stoutenburgh  v,  Vandenburgh,  7  How.  Springer  v.  Brown,  9  Pa.  St.  305. 
Pr.  (N.  Y.  Supreme  Ct.)  229;  Blivin  v.  In  Adams  v,  Smallwood,  8  Jones  L. 
Bleakley, 23  How.  Pr.  (N.  Y.  Supreme  (N.  Car.)  258,  it  is  said:  "It  is  be- 
Ct.)  124;  Roth  V,  Schloss,  6  Barb.  (N.  lieved  to  be  within  the  power  of  a  plain  • 
Y.)  308;  Gowan  v.  Fountain,  50  Minn,  tiff,  who  has  judgment,  to  sue  out  a  writ 
264.  See  also  Dawson  v.  Daniel,  2  of  fieri  facias,  and  before  return  dar, 
Flipp.  (U.  S.)  305.  nothing  being  done,  to  return  it  into 

But  see  contra,  Dunham  v,  Reilly,  the  office  and  sue  out  another,  but  it  is 

110  N.  Y.  366,  15  Civ.  Pro.  Rep.  (N.  not  within  his  power  to  take  two  writs 

Y.)    227;    Nanz   v,   Oakley,  60   Hun  at  the  same  time,  without  special  leave 

(N.  Y.)  431,  21  Civ.  Pro.  Rep.  (N.  Y.)  from  the  court." 

71,  which   cases  were  decided   under  Ihiiillc&ta  ExecntloiLi  agalnit  FtnnU^ 

Code  Civ.  Pro.  N.  Y.,  §  1365,  providing  of  Defendants. — In  Hudson  r.  Danger- 

that  executions  **  can  be  only  issued  to  field,  2  La,  63,  20  Am.  Dec.  297,  there 

a  county  in  the  clerk's  office  of  which  were  defendants  residing  in  different 

the  judgment  is  docketed;"  and  Bug-  parishes  against  whom  there  was  a  joint 

bee  V.  Lombard,  88  Wis.  271.  recovery,  and  it  was  held  improper  to 

See  also  Kentzler  v.  Chicago,  etc.,  issue  duplicate  executions  on  the  back 
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haps,  the  plaintiff  be  allowed  to  do  so  by  the  court  in  furtherance 
of  justice.* 

8.  Different  Forms  of  Writs. — The  general  rule  is  that  the  plain- 
tiff may  have  as  many  forms  of  execution  as  the  law  will  afford, 
^•/^•>  2l  fieri  facias  and  a  capias  ad  satisfaciendum^  and  may  pur- 
sue them  all  at  the  same  time  until  satisfaction  has  been  ob- 
tained on  one  of  them.* 

8.  Writs  Issued  to  Different  Counties. — The  common  law  per- 
mits the  plaintiff   to   have   several   executions   simultaneously 

of  which  instructions  were  given  to  the  /«r  Woodward,  J.;  Grant  v.  Potts,  2 
sheriffs  respective!/ to  ievy  the  portion  Miles  (Pa.)  164;  Davies  v.  Scott,  2 
doe  by  the  defendants  residing  in  their  Miles  (Pa.)  52;  Smith  1^.  M'Aifee,  i 
respective  parishes.  Miles  (Pa.)  85 ;  Mazjck  v.  Coil,  2  Bai- 
ls Iowa  it  is  provided  hy  statute  ley  L.  (S.  Car.)  loi;  Tayloe  f .  Thom- 
(Code,  $  3035)  that  but  one  execution  son,  5  Pet.  (U.  S.)  358,  citing'  Jeanes 
shiall  be  in  existence  at  the  same  time,  v,  Wilkins,  i  Ves.  195.  See  also  In  re 
Merritt  v.  Grover,  57  Iowa  493,  61  Glen  Iron  Works,  17  Phila.  (Pa.)  551, 
Iowa  99.  41  Leg.  Int.  (Pa.)  243,  per  Bradley,  C. 
1.  Adams  v.  Smallwood,  8  Jones  L.  J. ;  Usher  v.  Thomas,  10  Mo.  761.  See 
(N.  Car.)  258,  wherein  it  is  said:  **It  further  2  Tidd's  Prac.  995.  See  also 
might,  occasionally,  conduce  to  the  /^j/,  article  Executions  against  the 
ends  of  Justice  to  be  allowed  to  take  Body  and  Arrest  in  Civil  Cases. 
out  more  than  one  execution  at  a  time ;  In  Windrum  v.  Parker,  2  Leigh 
and  upon  proper  suggestions  as  to  its  (Va.)  361,  the  court  says,  speaking  of 
expediency,  and  satisfactory  assur-  the  practice  of  taking  out  several  exe- 
ances  that  it  would  not  be  urged  for  cutions  at  the  same  time :  *'  This  was 
the  purposes  of  oppression  or  fraud,  convenient,  and  productive  of  no  mis- 
the  court  would  allow  it.  The  writs  chief,  for  the  process  was  always  un- 
in  such  case  would  be  put  into  action  der  the  control  of  the  court ;  and  if 
upon  the  responsibility  of  the  party  the  plaintiff  proceeded  upon  one,  he 
suiog  them  out,  but  this  responsibil-  thereby  determined  his  election  and 
ity  would  not  dispense  the  court  from  could  make  no  use  of  the  other."  See 
theduty  of  seeing  that  the  objects  were  further  Coleman  v.  Cocke,  6  Rand, 
apparently  legitimate  and  from  guard-  (Va.)  618,  wherein  Green,  J.,  says 
log,  as  far  as  possible,  against  a  misuse  that  the  creditor  is  permitted  to  take 
of  the  process.  It  is  a  power,  in  other  out  in  succession  all  sorts  of  executions, 
words,  which  the  court  ought  to  put  until  the  judgment  has  been  fully  sat- 
intothe  hands  of  plaintiffs  sparingly  isfied. 

and  with  caution."  In  Maine,  KlBBOiirl,  Rliode  Island  and 
Cared  by  Betnm. — The  issuance  of  Vermont  the  practice  has  prevailed  of 
two  executions  of  the  same  form  to  the  combining  the  fieri  facias  and  capias 
same  officer  is  immaterial,  however,  ad  satisfaciendum  in  one  writ,  which 
where  the  officer's  return  shows  that  commanded  the  sheriff  to  make  the 
he  received  one  writ  and  executed  it  money  by  levy  and  sale  of  the  goods 
and  returned  the  other  writ  without  and  chattels,  lands  and  tenements  of 
taking  action  under  it.  Wright  r.  the  debtor,  and  for  want  of  a  suffi- 
Young,  6  Oregon  87.  ciency  of  these  to  take  the  debtor's 
1.  Miller  V.  Parnell,  6  Taunt.  370,  i  body.  Miller  v.  Miller,  25  Me.  no; 
E.  C.  L.  414,  cited  in  Miller  v.  Miller,  Usher  v.  Thomas,  10  Mo.  761 ;  Taylor 
25  Me.  no,  and  also  in  Windrum  v.  v.  Ames,  5  R.  I.  361 ;  Dewey  v.  Brad- 
Parker,  2  Leigh  (Va.)  361;  Stamper  bury,  2  Tyler  (Vt.)  201. 
V.  Hodson,  8  Mod.  302,  in  which  last-  Ft.  Fa.  against  One  Delitor  and  Oa.  Ba. 
mentioned  case  "the  court  was  of  against  Another. — In  Usher  v.  Thomas, 
opinion  that  the  plaintiff  might,  for  10  Mo.  761,  it  is  said,  by  Scott,  J.,  that 
his  own  security,  take  out  two  writs,  **at  the  common  law,  if  two  be  jointly 
but  he  can  execute  but  one;"  Van-  sued  for  a  debt,  a  creditor  could  not 
dever  v.  Cannon,  2  Houst.  (Del.)  have  a  capias  against  one,  and  another 
172;  Pontius  V.  Nesbit,  40  Pa.  St.  309,  kind  of  execution  against  the  other." 
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where  each  is  issued  to  a  different  County;*  but  the  court  will 
supervise  the  writs  and  see  that  no  abuse  is  committed  against 
the  debtor.*  In  some  states  the  issuance  of  writs  to  different 
counties  is  authorized  by  statute.* 

ym.  PsociTEEMEKT  OF  THE  Wbit — 1.  Votice  and  Demand.— iro 
Kotloe  IiHeoMiary  before  issuing  an  execution,  as  it  is  assumed  that 
the  defendant  will  take  notice  of  what  will  follow  the  judgment* 

Demand. — ^The  objection  that  a  demand  was  not  made  upon  the 
defendant  before  issuing  the  writ  goes  only  to  costs,  and  then 
only  when  the  money  has  been  tendered.** 

2.  Leave  of  Court — a.  Necessity  TO  Obtain — (i)  In  General— 
It  is  not  necessary  to  obtain  leave  of  court  to  issue  an  execution 
unless  a  year  and  a  day  have  elapsed  after  the  rendition  of  the 
judgment,  in  which,  case,  at  the  common  law,  ?i  scire  facias  is 
necessary,  or  unless  leave  of  court  is  required  by  statute.* 

1.  Pond  V,  Griffin,  i  Ala.  678,  per    term.     Parrish  v.  Saunders,  3  Humph. 
Goldthwaite,  J. ;  Hammond  v.  Mather,     (Tenn.)  431. 

2  Cow.  (N.  Y.)  456;  Dorland  v.  Dor-  Violation  of  Statote. — The  issuance  of 
land,  5  Cow.  (N.  Y.)  417;  Elliott  v,  two  executions  simultaneously  to  dif- 
Elmore,  16  Ohio  27.  See  also  2  Tidd's  ferent  counties  in  violation  of  statute 
Prac.  995.  is  irregular,  but  a  sale  under  one  of 
In  McNair  v.  Ragland,  2  Dev.  Eq.  the  writs  will  be  upheld  on  collateral 
(N.  Car.)  42,  22  Am.  Dec.  728,  permis-  attack.  Atwoodv.  Bearss,45Mich.469. 
sion  was  given  bj  the  court  to  issue  4.  Ayres  v.  Campbell,  9  Iowa  213, 
writs  to  diflferent  counties,  the  court  74  Am.  Dec.  346;  Reid  v.  North -West- 
saying:  **  It  is  just  and  reasonable  to  ern  R.  Co.,  32  Pa.  St.  257.  See  also 
give  a  creditor  every  facility  for  the  Lucas  v.  Johnson,  6  How.  Pr.  (N.  Y. 
security  and  collection  of  his  debt;  Supreme  Ct.)  121. 
which  is  the  more  necessary  here,  since  See  further  Mc Anaw  t».  Matthis, 
a  most  valuable  portion  of  the  property  129  Mo.  142,  and  Huhn  xk  Lang,  122 
of  our  citizens  is  so  easily  removed  Mo.  600,  as  to  the  necessity  of  giving 
from  one  county  to  another.  And  we  notice  of  the  issuance  of  an  execution 
are  glad  to  find  that  it  is  a  well-know^n  out  of  the  Circuit  Court  after  filing  a 
proceeding  in  England  to  sue  out  as  transcript  of  a  justice's  judgment;  the 
many  executions  as  the  party  chooses,  construction  of  Rev.  Stat.  Mo.  1889, 
he  taking  care  how  he  uses  them.  "  §  287,  being  involved  in  the  decisions. 

2.  Elliott  v.  Elmore,  16  Ohio  27.  In  Gaines  v.  Travis,  Abb.  Adm.  422, 
8.  Missouri, — Hicks  v.  Ellis,  65  Mo.  it  was  held  that  although  the  decree  or 

176.  judgment  is  appealable  and  cannot  be 

New  Jersey, — Nix.  Dig.  669,  ^  161 ;  executed   until    after    the    expiration 

Rammel  v,  Watson,  31  N.  J.  L.  281.  of  the  time   allowed   by  the  rules  of 

North  Ctfro//«fl.— -Code,  §§  441,444;  court  for  taking  an  appeal,  it  is  not 

Vegelahn  v.  Smith,  95  N.  Car.  254.  incumbent  upon  the  plaintiff  to  warn 

Wltbdrawal  of  Execution    Issued    by  the  defendant  when  that  period  will 

Mistake. — Where  an   execution   is  by  expire,  or  give  him  notice  of  the  judg- 

mistake   issued   and   directed    to    the  ment  or  decree. 

sheriff  of  one  county,  that  being  sup-  But  see  Davis  v.  Bell,  57  Miss.  320, 

posed  to  be  the  place  of  residence  of  and  Hall  v,  Moore,  70  Miss.  75,  hold- 

the  defendant,  but  before  anything  has  ing  that  the  clerk,  before  issuing  an 

been  done  under   it  the  writ  is  with-  execution  for  costs,  should  warn  the 

drawn  from  the  hands  of  the  sheriff  defendant  and  give  him  a  fair  oppor- 

and  its    direction   changed^  and  it  is  tunity  to  prevent  the  sacrifice  of  his 

sent  to  the  proper  sheriff,  the  objection  property. 

is  not  available  that  more  than  one  ex-  5.  Adams  v.  Tracy,  13  Mo.  App.  578- 

ecution  has  been  issued  upon  the  same  6.  Alabama. — Dryer  v.  Graham,  58 

judgment  bearing  teste  of  the   same  Ala.  623. 

376  Volume  VIII. 


PlMsnnimtoftlM  Writ.  AGAINST  PROPERTY.  LMTe  of  Court 

Iftar  iMiMlirtioii  of  IiduMtioB. — Where  the  plaintiff  is  enjoined  by  an 
order  of  the  court  of  chancery  from  proceeding  upon  his  judg- 
ment, he  is  entitled  to  sue  out  an  execution  upon  the  judgment 

California, — ^Dom  v.  Howe,  59  Cal,  ForodOBim. — Where  there  is  a  defi- 

129U    See  also  Van  Cleave  v.  Bucher,  ciency  after  a  sale  under  a  decree  of 

79  Cal.  600.  foreclosure,  a  petition  to  the  court  to 

Georgia, — Coulter  v.  Lumpkin,  94  obtain  an  execution,  authorized  by  the 

Ga.  325.  decree,  for  such  deficiency  is  proper. 

Indiana, — Ensley  v,   McCorkle,  74  Wallace  v.  Field,  56  Mich.  3. 

Ind.  240;  Carpenter  v,  Vanscoten,  20  See  also  Clapp  v.  Maxwell,  13  Neb. 

Ind.  50.  542,   holding   that   under  Code  Civ. 

Kentucky, — Pollard  v.  Pollard,  4  T.  Pro.  Neb.,  §§  846,  847,  the  court  ia 

B.  Mon.  (iCj.)  359;  Young  v,  Davis,  i  without  authority  to  make   any  pro- 

T.  B.  Mon.  (Ky.)  152.  vision  in  its  decree  for  the  issuance  of 

In  Missouri  an  execution  is  issuable  an  execution   for  any  deficiency,  and 

ander  Rev.  Stat.  1889,  ^  4895,  as  a  mat-  that  it  is  necessary  to  await  **  the  com- 

ter  of  course.    Maloney  v.  Real  Estate  ing  in  of  the  report  of  sale,''  and  then 

Bldg.,  etc.,  Assoc.,  57  Mo.  App.  384;  to  ascertain  the  amount  of  the  defi- 

£x/.  Craig,  130  Mo.  590;  Fontaine  tf.  ciency  and  order   the  issuance  of  a 

Hudson,  93  Mo.  62 ;  Bush  v.  White,  85  general  execution. 

Mo.  339.  See  further  Freer  v.  Tupper,  21  S. 

New  Tork. — Otis  v.  Forman,  i  Barb.  Car.  75,  holding  that  it  is  the  better 

Ch.  (N.  Y.)  30;  Field  v.  Paulding,  3  practice  for  the    plaintiff  to  reserve 

Abb.  Pr.  (N.Y.C.  PI.)  139;  Flanagan  his  final  order  until  after  the  sheriff 

V.  Tin  in,  37  How.  Pr.  (N.  Y.  Supreme  has  made  his  report,  and  then  move 

Ct.)  130.  for  leave  to  issue  an  execution  for  the 

North  Carolina, — McKethan  v.  Mc-  exact  amount  of  the  deficiency;   but 

Neill,  74  N.  Car.  663;  Hester  v.  Bur-  that  an  execution  issued  for  the  defi- 

lon,  2  Hayw.  (N.  Car.)  136.     See  also  ciency  without  an  order  of  court  is  not 

Ellison  V.  Andrews,  12  Ired.  L.(N.  Car.)  irregular. 

188.  In  Arkansas  and   New  Tork  it  is 

Pennsylvania,  —  Irons  v,   McQu§-  held  that,  where  a  judgment  in  per* 

wan,  27  Pa.  St.  196,  67  Am.  Dec.  456;  sonam  is  rendered  for  the  deficiency 

Miller  V,  Milford,  2  S.  &  R.  (Pa.)  35.  that  may  exist  after  the  sale,  an  execu- 

Seealso  Young  t;.  Taylor,  2  Binn.  (Pa.)  tion    may  issue    for  such   deficiency 

218.  without  any  further  application  to  the 

Souik  Dakota, — Hormann  v.  Sherin  court    or    notice    to    the    defendant. 

(S.  Dak.  1895),  65  N.  Y.  Rep.  434.  Stotts    v,    Brookfield,    55    Ark.    307; 

Tennessee,  —  Union   Bank    v.   Mc-  Hawley  v,  Whalen,  64  Hun  (N.  Y.) 

Clung,  9  Humph.  (Tenn.)  91.    See  also  550,  citing-  Moore   v,  Shaw,  15   Hun 

Johnson  v.  Ball,  i  Yerg.  (Tenn. )  291.  (N.  Y.)  428,  77  N.  Y.  512. 

OOBdittonaT  Judgment. — In  Coulter  7^  In  Wisconsin^  where  an  action  is 
Lumpkin,  94  Ga.  225,  a  decree  was  brought  under  Rev.  Stat.  Wis.,  §  3347, 
rendered  for  a  specific  sum  of  money,  to  enforce  the  lien  of  a  pledge  or  pawn, 
with  leave  to  the  defendant  to  satisfy  it  is  not  permissible  to  issue  an  execu- 
the  same  by  paying  a  part  thereof  in  tion  until  after  the  sale  of  the  pledged 
cash  and  giving  his  note  with  security  property  and  then  only  on  order  of 
for  the  balance.  It  was  held  that  upon  the  court.  Wilson  v.  Johnson,  74  Wis. 
the  failure  of  the  defendant  to  comply  337,  distinguishing  Marsh  v.  Fraser, 
with  the  terms  of  the  decree,  the  27  Wis.  596,  which  was  an  action 
plaintiff  had  a  right  to  enforce  it  by  brought  under  a  statute  which  pro- 
having  an  execution  issued  without  vided  for  enforcing  the  judgment  by 
any  further  order  or  decree  of  the  execution, 
court.  Execution  against  Recognizors  on  Ball 

See  also,  to  the  same  effect.  Miller  v.  Bond. — Where,  by  statute,  the  entry  of 

Milford,  2  S.  &  R.  (Pa.)  35,  in  which  bail  for  the  stay  of  execution  is  au- 

case,  however,  it  is  held  to  be  the  more  thorized,  and  it  is  provided  that  upon 

correct  practice  to  apply  to  the  court  the  nonpayment   of  the  judgment  a 

before  issuing  the  execution.  recognizance  of  b'ail   so  entered  and 

BiflfilMicy  after  Sale  under  Decree  of  signed  shall  become  in  effect  a  }udg- 
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immediately  after  the  dissolution  of  the   injunction,  without 

further  application  to  the  court  for  that  purpose.^ 

Upon  AArmanoe  of  Judgment. — When  a  judgment  upon  which  an 
appeal  has  been  taken  is  affirmed  and  the  mandate  is  filed  with 

the  inferior  court,  an  execution  may  be  issued  without  any  leave 
first  obtained  from  the  inferior  court.* 

ment  confessed,  an  execution  may  be  Xiano. — In  Stille  v.  Wood,  i  N.  J.  L. 

issued  against  the  recognizors  without  187,  a  motion  was  made  for  leave  to 

any  order  of  the  court.    Enslej  v.  Mc-  take    out  an    execution,    the  motion 

Corkle,  74  Ind.  240.  being  based  on  some  supposed  defect 

Stat.  8  and  9  Wm.  m.,  e.  8. — A  judg-  in  bail  for  the  writ  of  error,  and  it  was 
ment  confessed  under  a  warrant  of  held  that  it  was  irregular  to  sue  oat  an 
attorney  is  not  within  the  letter  or  execution  pending  the  motion, 
reason  of  8  and  9Wm.  III.,  c.  2,  and  Judgment  a^alsat  Executor  Qnando  Ae- 
on a  suggestion  of  breaches  an  execu-  ekterlnt. — On  a  judgment  against  an 
tion  may  be  issued  without  scire  facias,  executor  qu^^ndo  acciderint,  an  execu- 
Chambers  v,  Harger,  18  Pa.  St.  15 ;  tion  is  not  issuable  without  first  suing 
Skidmore  v,  Bradford,  4  Pa.  St.  296;  omIk  set.  fa,  suggesting  assets.  State 
Reynolds  r.  Lowry,  6  Pa.  St.  465 ;  v.  Goldsmith,  i  Har.  &  J.  (Md.)  101. 
Jones  V.  Dilworth,  63  Pa.  St.  447;  W]i«n  Record  of  Jndfxnent  U  Lost.— 
Templeton  v,  Shakley,  107  Pa.  St.  Where  the  record  of  a  judgment  is  lost, 
370 ;  Weikel  v.  Long,  55  Pa.  St.  238 ;  the  correct  practice  is  to  apply  to  the 
McCann  v.  Farley,  26  Pa.  St.  173 ;  court  for  an  award  of  execution,  which 
Longstreth  v.  Gray,  i  Watts  (Pa.)  may  be  had  upon  a  satisfactory  show- 
63.  See  also  Austerbury  v.  Morgan,  ing  as  to  the  fact  of  the  rendition  of  the 
2  Taunt.  195;  Kinnersley  7^.  Mussen,  5  judgment  and  the  loss  of  the  record. 
Taunt.  264;  Cox  v.  Rodbard,  3  Taunt.  Faust  v,  Echols,  4Coldw.  (Tenn.)  397. 
75;  which  cases  are  fi/f^/ in  Chambers  1.  Young  v,  Davis,  i  T.  B.  Mon. 
V,  Harger,  18  Pa.  St.  15.  ^^J'^  '5^* 

No  Scire  Facias  against  Terro-tenanta  ^See  also  Hester  v.  Burton,  2  Hay«r. 

is  necessary  where,  after  the  recovery  (N.  Car.)  136,  holding  that  where  there 

of  a  judgment  and  previous  to  the  is-  has  been  a  cessei  execuifo  to  a  certain 

suance  of  an  execution,  the  defendant  time,  an  execution  may  be  taken  out 

aliens  his  land.     Young  v.  Taylor,  2  after  the  expiration  of  the  time  stated 

Binn.  (Pa.)  218,  wherein  it  is  said  :  **  A  without  a  scire  facias. 

defendant  might  on  judgment  obtained  S.  State    v.   Sheldon,    26  Neb.   151 

against  him,  and  previous  to  the  issuing  [citinjr  Howard  v.  Abbey,  i  West  L. 

of  Vi  fieri  facias  against  him,  alien  his  M,  (Ohio)  278];  Lovelace  v.  Taylor,  6 

lands.     When  the  scire  facias  issued  Rob.  (La.)  92;  Stafford  t;.  Renshaw,  33 

against    the    terre-tenant,    he    might  La.  Ann.  443 ;  Lyon  v,  Burtis,  2  Cow. 

again  alien  and  change  the  possession  (N.  Y.)  510;  Wilbum  v.  Hall,  17  Mo. 

before   judgment    thereon,   and   thus  471 ;  Lemmel  v.  Pauska,  54  Tex.  505. 

the  proceedings  might  be  protracted  After  EeTorsal  and  Romlttttor.  —  In 

by  adroit  management  for  an  indefinite  Reading  v.  Reading,  6  N.  J.  L.  186,  it 

period  of  time,  and  the  remedy  of  the  was  held  that  after  the  Court  of  Errors 

creditor,  by  execution  against  the  lands  had  reversed  a  judgment  of  the  Su- 

of  the  debtor,  be  rendered  fruitless."  preme  Court,  and  ordered  the  record 

Execution  against  Buretlea. — In  Hud-  to  be  remitted,  an  execution  might  be 

son  V.  Modawell,  64  Ala.  481,  it  was  issued  without  applying  for  leave  to 

held  that  on  an  application  for  an  ex-  do  so. 

ecution  against  the  sureties  of  an  ad-  But  see  Levin  v,  Hanley,  Wright 

ministrator,  upon  an  execution  against  (Ohio)  588,  holding  that  where  a  judg- 

the  administrator  being  returned  nulla  ment  is  reversed   and   remanded  for 

bona^  the  execution  is  a  matter  of  right ;  further  proceedings,  the  clerk  of  the 

the  remedy  of  the  sureties,  in  the  event  inferior  court  has  no  authority  to  act 

that  they  are  not  liable  on  the  bond,  be-  upon  the  mandate  without  the  order  of 

ing  by  an  application  for  a  supersedeas  the  court ;    and  State  v.  Pilsbury,  35 

or  by  a  motion  to  quash.  La.  Ann.  408,  holding  that  where  the 

.  Imanoo  Pondliif  Motton  ftnr  Leavo  to  Supreme  Court    renders  a  judgment 
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(2)  Statute  Requiring  Order  of  Court, — Sometimes,  however, 
statutory  provisions  will  be  encountered  prohibiting  the  issuance 
of  an  execution  without  an  order  of  court ;  which  provisions  are 
usually  applicable  to  special  executions  or  executions  which  are 
sought  by  the  plaintiff  before  the  usual  time  for  their  issuance.^ 

b.  Notice  of  Motion  for  Leave  to  Issue  Execution. — 

It  is  proper  and  regular  for  the  court  to  require  the  defendant  to 

providing  that  the  District  Court  shall  the  issuance  of  an  execution  to  compel 

direct  the  issuance   of  an  execution  a  partj  to  paj  his  costs,  and  authoriz- 

upon  motion  of  the  plaintiff,  a  motion  ing  the  clerk  to  issue  an  execution  for 

must  be  made  bj  the  plaintiff  before  his  own  benefit,  that  a  general  order 

the  writ  can  be  regularly  issued.  of  the  court  was  sufficient  without  any 

Scire  FacUs  Qnnre  B6ftttntlon«in  Hon.  special  order  made  in  each  case. 

—Where  an  appellate  court  renders  a  AffldaTlt  fbr   bninediato  iMuaaee    of 

judgment  of  reversal,  and  for  restitu-  Writ.  —  In    Arkansas ^    Illinois,   New 

tion  in  the  usual  form,  without  specify-  Jersey,  and   Tennessee^  statutes  have 

ing  the  matter  to  be  restored,  a  writ  been  enacted  making  it  necessary,  in 

of  scire  facias  is  necessary  before  issu-  order  to  obtain  the  immediate  issuance 

ing  an  execution.  Cowden  t;.  Hurford,  of  an  execution  on  a  justice's  judg- 

4  Ohio  375  [citing  Hay  man   v.  Ger-  ment,  that  the  plaintiff  shall  make  an 

rard,  i  Saund.  loi ;  Horn  v.  Lewin,  2  affidavit  that  he  is  in  danger  of  losing 

Salk.  583].  his  debt.    Jones  v,  Goodbar,  60  Ark. 

1.  Shackelford  v,  Apperson,  6  Gratt  182 ;  Johnson  v,  Holloway,  82  111.  334; 

(^^•)  45if  in  which  case,  it  being  pro-  Krumeick  v,  Krumeick,  14  N.  J.  L.  39; 

vided  by  statute  that  an  execution  shall  Clark  v.  Bond,  7  Baxt.  (Tenn.)  288; 

not  be  issued  on  an  interlocutory  de-  Stanley  v.  Nelson,  4  Humph.  (Tenn.) 

cree  in  chancery,  without  the  order  of  484;  c5owan  v,  Lowry,  7  Lea  (Tenn.) 

the  court,  it  is  said  that  "it  is  a  matter  020;    Carpenter    v.   Mechanics    Sav. 

for  the  sound  discretion  of  the  court  or  Bank,    i  Lea   (Tenn.)  202;  Miller  v. 

judge,  not  the  arbitrary  will   of  the  O'Baonon,  4  Lea  (Tenn.)  398. 

party,  which  might  be  exerted  with  Failure  to  Comply  with  the  Statute, 

extreme  harshness  and  oppression. "  or  irregularities  in  the  proceeding  to 

See  also  Badham  r.  Jones,  64  N.Car.  procure  the  execution,  do  not  render 

655,  holding  that  an  entry  on  the  docket  the  writ  void,  but  voidable  only,  and 

** issue  execution"  is   not  a  mandate  the  writ  is  good  as  against  strangers, 

from  the  court  to  the  clerk,  but  a  mere  Jones  v,  Goodbar,  60  Ark.  182;  Miller 

note  or  memorandum  of  an  order  which  v,    O'Bannon,    4    Lea   (Tenn.)    398; 

the  court  may  have  made,  and  that  the  Cowan  v.  Lowry,  7  Lea  (Tenn.)  620; 

note  itself  is  of  no  force,  although  it  Stanley  v.  Nelson,  4  Humph.  (Tenn.) 

may  be  sufficient  to  authorize  the  clerk  484. 

to  draw  up  the  order  in  form.  An  Alias  may   be  fssuedj  Siiter  an 

Biaenaon  against  Stockholder  of  Gor-  execution  regularly  procured  has  been 

pvaftlon. — Rev.  Stat.  Mo.,  (  736,  au-  returned  unsatisfied,  without  an  addi- 

thorizes  the  issuance  of  an  execution  tional  oath,  although  at  the  date  of  the 

against  any  stockholder  of  a  corpora-  issuance  of  such  alias  the  time  fixed 

tioQ  to  the  amount  of  the  balance  due  by  statute  within  which  the  plaintiff  is 

on  his  stock  after  an  execution  against  required  to  make  oath  has  not  expired, 

the   corporation    has   been    returned  Johnson  v.  Holloway,  82  III.  334. 

««//«  bona,  but  the  plaintiff  is  required  In  Nev/  Jersey  the  statute  requires 

to  obtain  an  order  of  the  court  made  the  plaintiff  to  make  it  appear  to  the 

npon  motion  in  open  court  after  suffi-  satisfaction  of  the  justice  that  there  is 

cient  notice.     Paxon  v,  Talmage,  87  danger  of  losing  the  debt,  and  under 

Mo.  T3;  Wilson  V,  St.  Louis,  etc.,  R.  this  statute  it  has  been  held  that  it  is 

Co.,  108  Mo.  588;  Marks  v.  Hardy,  86  necessary  that  the  Justice  should  be- 

Mo.  232.  lieve  that  there  is  danger  of  loss,  and 

MandlBc  Order  to  laane  Bzeciitloii  fbr  that  an  oath  by  the  plaintiff  that  he 

Cofts.— In  Elliott  V,  Ellery,  II  Ohio  believes  himself  in  danger  is  not  suffi- 

yj6,  it  was  held,  under  a  statute  requir-  cient.     Krumeick  v,  Krumeick,  14  N. 

ing  an  order  of  the  court  to  authorize  J.  L.  39. 
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be  given  an  opportunity  to  be  heard  in  answer  to  a  motion  for 
leave  to  issue  execution,  either  by  giving  him  notice  or  by  an 
order  to  show  cause.* 

3.  Who  may  Procure  Emanation  of  the  Writ — a.  In  General.— 
As  a  general  rule  no  one  but  the  plaintiff  or  his  attorney  of 
record  has  the  right  to  sue  out  and  control  an  execution.* 

Applioation  \ij  Attoniej. — The  issuance  of  an  execution  is  not  such 
an  act  as  requires  the  direct  agency  of  the  attorney  of  record, 
and  the  plaintiff  may  himself  order  the  clerk  to  issue  an  execu- 
tion ; '  or  the  application  may  be  made  through  any  attorney  or 
agent.* 

b.  Assignee  of  Judgment.— It  is  the  duty  of  the  clerk  to 

issue  an  execution  upon  the  demand  of  an  assignee  of  the  judg- 
ment, upon  the  production  by  such  assignee  of  sufficient  evidence 
of  his  ownership.* 

1.  McAuliffe  V,  Coughlin,  105  Cal.  desire  to  bid  for  property  levied  on,  so 

268,    in  which   case  the    court  said :  as  to  realize  his  judgment  and  prevent 

•*  The  order  to  show  cause  was  simply  the  property  from  being  bought  in  at 

a  notice  of  the  motion,  and  a  citation  a  sacrifice',  and  his  judgment  left  uo- 

of  the  defendant  to  appear  at  a  stated  paid.     To  give  to  the  defendant,  oran^ 

time  and  place  and  show  cause  why  third  person,  the  right  of  controlling 

plaintiff's     motion     should     not     be  an  execution  without  the  privity  of 

granted."  the  plaintiff,  would   establish  a  rule 

See  also  Newcomb  v.  Newcomb,  12  full  of  mischief,  which  might  lead  to 

Gray  (Mass.)  28,  in  which  case  notice  the  practice  of  the  grossest  fraud." 

was  required  to  be  given  to  the  defend-  Provision  in  Jndsxnent  Reqnixliiff  K^ 

ant  on  a  motion  for  an  execution  for  tlon  by  Plaintiff. — ^The  writ  is  not  issu- 

alimony.  able  upon  the  application  of  any  other 

But  see  contra^  Com.   v.  Hewitt,  2  than  the  plaintiff  or  his  attorney  of 

Hen.   &   M.    (Va.)  181,   holding  that  record  where  the  judgment  expresslr 

where  the  clerk  refuses  to  issue  an  ex-  provides  for  a  motion  by  the  plaintiff 

ecution,  a  motion  to  procure  its  em-  or  his  attorney  of  record  as  a  prereq- 

anation  may  be  made  without  notice,  uisite.     State  v.  Pilsbury,  35  La.  Ann. 

Citing  Hendricks  v.  Dundass,  2  Wash.  408. 

(Va.)  54.    See  further  Bell  v,  Walsh,  3.  Jones  t».  Spears,  56  Cal.  163. 

130  Mass.  163,  wherein  Gray,  C.   T.,  4.  Steele  v,  Thompson,  62  Ala.  323. 

says  that  although  it  is  not  usual  to  is-  6.  Owens  v,  Clark,  78  Tex.  547. 

sue  an  execution  for  alimony  without  See  also  Wilgus   v,  Bloodgood,  33 

previous  notice  and  hearing,  yet  it  is  How.   Pr.  (N.   Y.   Supreme  Ct.)  2^ 

within  the  discretion  of  the  court,  upon  holding  that    an    application    to  the 

consideration  of  all  the  circumstances  court  for  leave  to  issue  execution  may 

of  the  case,  to  order  the  writ  to  issue  be  made  by  the  assignee  of  the  judg- 

without  notice.  ment ;  the  presumption  being  that  the 

3.  Davidson  v.  Seegar,  15  Fla.  671 ;  plaintiff  has  assented  to  tlie  use  of  his 

Pollard  V,  Pollard,  4  T.  B.Mon.  (Ky.)  name  in  the  absence  of  any  showing  to 

359;  State  f.  Pilsbury,  35   La.   Ann.  the  contrary. 

408 ;  Fluker  v.  Turner,  5  Martin  N.  S.  Blgbt  of  Clerk  to  Demand  Eyldenoe  of 

(La.)  707 ;  Jackson  v.  Scanland,  65  Miss.  Ownentdp. — Where  the  application  is 

481.  made  by  a  party  who  has  a  real  interest 

See  also  Osgood  v.  Brown,  Freem.  in  the  judgment  and  is  entitled  to  con- 

(Miss.)  392,  wherein   the  court  says:  trol  it,  but  whose  interest  and  authority 

**  It  may  be  of  the  utmost  importance  do  not  appear  of  record,  the  clerk  may 

to  the  plaintiff  to  know  when  his  exe-  demand  some   evidence  of  the  interest 

cution    is  in  the  hands  of  an  officer,  and  authority,  if  he  doubts  it.    But,  if 

that  he  may  give  such  instructions  as  he  makes   no  such  demand — if  by  his 

are  consistent  with  his  rights.  He  may  silence  he  recognizes  the  interest  and 
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c.  Issuance  by  Clerk  Suo  Motu. — In  the  absence  of  statu- 
tory regulation  the  clerk  has  no  authority  to  issue  an  execution 
without  the  direction  of  the  plaintiff  or  his  attorney,  because 
the  clerk  is  not  a  party  to  the  judgment  and  has  no  control 
over  it.* 

d.  Ratification  of  Unauthorized  Issuance. — The  issu- 

ance  of  an  execution  without  the  order  of  the  party  entitled 
thereto  may  be  ratified  by  him,  and,  if  he  acquiesces  in  the 
issuance  of  the  writ,  the  irregularity  will  be  deemed  to  have 

authoritj — ^it  would  approach  a  fraud,  the  property  of  all  the  judgment  debt- 

if  be  were  heard  subsequently  to  say,  in  ors  and  replevin  bail  (a  Rev.  Stat.  Ind. 

excuse  for  his  failure  to  issue  the  writ,  1852,  ^  428),  is,  it  would  seem,  merely 

when  injury  had  resulted,  that  no  evi-  a  direction  as  to  the  manner  of  the 

dence  of  the  interest  or  authority  was  execution  when  it  issues,  and  not  an 

shown  him.     Steele  v,  Thompson,  62  authorization  to  the  clerk  to  issue  the 

Ala.  323,  per  Brickell,  C.  J.  writ  without  the  direction  or  consent 

1.  Niantic  Bank   v.  Dennis,  37  111.  of  the  plaintiff.     Lewis  v,  Phillips,'  17 

381,  wherein  it  is  said  that  the  un-  Ind.  108 ;  Nunemacher  f.  Ingle,  20  Ind. 

authorized  issuance  of  the  writ  is  a  135. 

malfeasance  in  office ;  Wickliff  v.  Rob-  JndgmantOrderlxigExeoQtion. — Where 
inson,  18  111.  145,  in  which  case  it  is  the  judgment  contains  a  clause,  that 
maintained  that  it  is  immaterial  that  by  agreement  of  the  parties  it  is  or- 
the  clerk  is  entitled  to  costs ;  Sowles  v,  dered  that  execution  issue,  but  that  the 
Harvey,  20  Ind.  217,  83  Am.  Dec.  315;  same  shall  not  be  levied  for  a  specified 
Lewis  V.  Phillips,  17  Ind.  108,  79  Am.  time,  the  clerk  is  not  authorized  to  is- 
Dec.  457,  wherein  it  is  said  that  **  the  sue  an  execution  without  the  direction 
clerk  of  a  court,  as  such,  has  no  more  of  the  plaintiff,  the  effect  of  such  order 
right  to  control  or  direct  an  execution  being  merely  to  give  the  plaintiff  leave 
upon  a  judgment  than  any  other  third  to  issue  an  execution,  and  not  to  re- 
person  ;"  State  v,  Wilkins,  21  Ind.  216;  quire  an  execution  to  be  issued.  State 
Nunemacher  V. Ingle, 20 Ind.  135 ;  John-  v.  Wilkins,  21  Ind.  216. 
son  V.  Murray,  112  Ind.  154,  2  Am.  St.  Statatd  Beqnjilng  Transmlssloii  of  BUI 
Rep.  174,  wherein  it  is  said  that  a  stat-  Stating  Amount  of  Judgment  and  Coata. — 
ute  requiring  a  praecipe  from  the  party  Where  a  statute,  authorizing  the  levy 
or  his  attorney  of  record,  is  merely  de-  of  an  execution,  issued  on  a  judgment 
claratory  of  the  common-law  rule ;  Ex  against  a  turnpike  company,  upon  the 
/.  Hampton,  2  Greene  (Iowa)  137 ;  Bu-  right  of  the  company  to  take  tolls  at  its 
sick  V.Watson,  72 Miss.  244;  Knight?/,  tollgates,  provides  that  it  shall  be  the 
Vincent,  Wright  (Ohio)  748 ;  Seymour  duty  of  the  clerk  or  justice  of  the  peace, 
V.  Milford,  etc..  Turnpike  Co.,  10  Ohio  as  the  case  may  be,  to  send  a  bill  stating 
476;  Wills  V.  Chandler,  2  Fed.  Rep.  the  amount  of  the  judgment  and  costs 
273;  Smith  V.  Howard,  41  Vt.  74.  to  some  one  of  the  persons  employed 

XMracttonsMottoISraoWxit — Necessity  in  receiving  the  tolls  at  some  one  of 

to  GLre  FurtlLer  IMrectloiis. — Where  it  is  the  gates  on  such  road,  the  transmis- 

provided  by  statute  that  a  justice  of  the  sion  of  such  bill  is  a  prerequisite,  but 

peace,  unless  otherwise  directed  by  the  it  is  not  the  duty  of  the  clerk  or  justice 

judgment  creditor,  shall  issue  execu-  to  send  such  bill  until  the  party  enti- 

tion,  a  direction  by  the  judgment  cred-  tied  to  the  execution  has  directed  him 

iter  not  to  issue  the  writ  until  the  time  to  do  so.    Seymdur  v.  Milford,  etc., 

for  taking  an  appeal  has  expired   is  Turnpike  Co.,  10  Ohio  476. 

equivalent  to  a  direction  not  to  issue  In  Ohio  it  is  made  the  duty  of  justices 

until  further  orders  are  given,  and  until  of  the  peace  to  issue  execution  without 

such  further  orders  are  given  the  officer  demand,  unless  otherwise  directed  by 

isnot  liable  for  failure  to  issue  the  writ,  the  party  entitled  to  the  writ,   if  no 

Tinglev.  Pullium,  4Blackf.  (Ind.)442.  steps  are  taken  within  ten  days  from 

A  Statute  Providing  tliat  It  shall  Be  the  entry  of  the  judgment  to  stay  the  en- 

I>otyoftlieGlerk,  at  the  expiration  of  the  forcement  of   the  judgment.     Gaylor 

stay,  to  issue  a  joint  execution  against  v.  Hunt,  23  Ohio  St.  255. 

881  Volume  VIII. 


PreewMiieiit  ef  llw  Writ.  EXECUTIONS  Ihrttof  «f  tk«  Ctek. 

been  waived.* 

On  Collstersl  Attook  it  will  be  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  that  the  clerk  was  directed  to  issue  the 
writ,  and  the  title  of  the  purchaser  thereunder  will  be  upheld.* 

4.  The  Pnecipe  to  the  Clerk. — There  is  no  particular  form 
required  in  which  the  demand  for  the  writ  shall  be  communicated 
to  the  clerk,  and  the  demand  may  be  either  oral  or  written.' 

6.  Duties  of  the  Cletk  or  Other  Officer— a.  In  General. — ^The 
issuance  of  an  execution  is  a  ministerial  duty  ;^  and  if  the  appli- 
cation for  the  writ  proceeds  from  a  proper  party,  the  clerk  has 
no  judicial  discretion  to  exercise,  and  the  only  inquiry  he  can 
make  is  whether  the  record  of  the  court  shows  a  judgment  or 
decree  authorizing  the  issuance  of  the  writ.* 

1.  Lerch  v,  GaUup,  67    Cal.   595;  141,  holding  that  as  by  statute  an  exe- 

Johnson  v.   Murray,   iia  Ind.   154,   2  cution  intended  to  be  levied  upon  the 

Am.  St.  Rep.  174;  Wells  v.  Bower,  136  interest  of  a  partner  in  partnership  as- 

Ind.  115,  22  Am.  St.  Rep.  570;  Lewis  sets  shouid  expressly  command  a  levj 

V,  Phillips,   17  Ind.  108,  fer  Worden,  upon  such  property,  the  proper  prac- 

J.;  Clarkson  v.  White,  4  J.  J.  Marsh,  tice  is  to  direct  the  prothonotarj  in 

(Kj.)  529,  20  Am.  Dec.  229.  the  praecipe  to  issue  2i  fieri  facias  com- 

9.  Sowles  V.  Harvey,  20  Ind.  217,  83  manding  the  sheriff  to  lev/  upon  the 

Am.  Dec.  315;  Johnson  v.  Murray,  112  interest  of  the  defendant  in  the  partic- 

Ind.    154,  2  Am.  St.    Rep.    174.     See  ular  partnership, 

also  Niantic  Bank  v.  Dennis,  37  111.  Bitggastloii  as  to  Death  of  Debtor. — 

381 ;  Smith  V.  Perkins,  81  Tex.  152.  Where  it  is  provided  by  statute  (Hill's 

But  see  Osgood  v.  Brown,  Freem.  Code  Oregon,  ^  281)  that  after  the  debt- 

(Miss.)  392,  wherein  it  is  said  that  a  or's  death  an  execution  may  be  issued 

writ  issued  by  the  direction  of  the  de-  on  a  judgment  recovered  against  him 

fendant  is  irregular,  if  not  absolutely  in  his  lifetime,  at  any  time  after  six 

void,  as   to  the  plaintiff,   and   that  it  months  from  the  granting  of  letters 

confers  no  authority  upon  the  sheriff  testamentary  or  of  administration,  the 

to  receive  payment  so  as  to  bind  the  praecipe  for  the  writ  should  suggest  the 

plaintiff.  death   of   the  judgment  debtor  since 

Junior  BxecatUm  Creditors  are  not  en-  the  recovery  of  the  judgment  and  the 
titled  to  question  the  validity  of  an  fact  that  six  months  have  elapsed  from 
execution  on  the  ground  that  it  was  is-  the  time  of  granting  of  letters  testa- 
sued  upon  the  praecipe  of  an  attorney  mentary  or  of  administration.  Bower 
at  law  who  had  not  been  admitted  to  t\  Holladay,  18  Oregon  491. 
practice  in  the  county  in  which  the  4.  State  v.  Fleming.  124  Ind.  97; 
writ  was  issued.  Holshue  v.  Morgan,  Hughes  v.  Streeter,  24  III.  647,  76  Am. 
170  Pa.  St.  217.  Dec.  777,  per  Walker,  J ;  Blount  v. 

8.  Steele  v.  Thompson,  62  Ala.  323,  Wells,  55  Ga.  382. 

in  which  case  it  was  said,  by  Brickell,  6.  Hudson  v.  Modawell,  64  Ala.  481 ; 

C.  J.,  that  if  the  clerk  deems  it  neces-  Briggs  v.   Wardwell,    10  Mass.  356; 

sary  for  his  protection,  he  may  require  Tenness  v.  Lapeer  Circuit  Judge,  42 

that  the  application  for  the  writ  be  re-  Mich.  469. 

duced  to  writing,  but  that  he  cannot  See     also     Patterson     v.    Wilkins, 

excuse  his  failure  td  comply  with  it  Wright  (Ohio)  501,  holding  that  are- 

on  the  ground  that  it  was  not  in  writ-  ceipt  does  not  fer  se  discharge  the 

ing  if  he  makes  no  objection  at  the  time  judgment,  and  that  it  is  the  duty  of  the 

the  demand  is  made.  clerk  to  issue  the  writ  notwithstandlag 

Partlenlar  Kind  of  Writ. — ^A  party  ap-  the  production  of  such  receipt,  as  the 

plyitig  for  the  writ  must  specify  the  clerk  has  no  power  to  judge  between 

particular  kind  of  writ  which  he  de-  the  parties  upon  the  validity  and  effect 

sires  to  have  issued  where  there  is  any  of  the  receipt 

choice.     Smith  v,  Howard,  41  Vt.  74.  But  see  Frankfort  Bank  v.  Markley, 

See  also  Hare  v.  Com.,  92  Pa.  St.  i  Dana  (Ky.)  374,  holding  that  where 

382  Volume  VIII. 


FMirouat  «f  the  Writ.  A  GA  INS  T  PROPER  TV.         Biitlet  of  tlie  Olerk. 

IM0g»tioii  of  Authority. — It  is  not  indispensable  to  the  regularity 
of  an  execution  that  the  ministerial  act  of  issuing  it  should  be 
performed  by  the  justice  of  the  peace  who  rendered  the  judg- 
ment»  or  by  the  clerk  of  the  court  or  his  duly  qualified  deputy, 
as  the  officer  may  delegate  his  authority.^ 

Hfmmt  to  Cl«rk. — It  is  no  part  of  the  duty  of  the  clerk  to  collect 
money  for  the  plaintiff  on  a  judgment  or  execution.* 

b.  Remedies  against  the  Clerk  or  Other  Officer — (i) 

Action /or  Damages, — The  failure  of  a  justice  or  clerk  to  issue  an 
execution  upon  the  praecipe  of  the  party  or  in  compliance  with 
his  statutory  duty  is  a  breach  of  his  official  bond,  and  he  is  liable 
for  any  loss  occasioned  by  his  neglect.*  The  officer  is  likewise 
liable  for  such  injury  as  may  result  from  the  nonconformity  of 
the  execution  to  the  judgment,  or  from  other  formal  defects  or 
irregularities  in  the  execution.* 

(2)  Mandamus. — The  issuance  of  an  execution  by  a  justice  of 
the  peace  or  clerk  calls  only  for  the  exercise  of  a  ministerial  func- 
tion especially  enjoined  on  him  by  law  as  a  duty  resulting  from 
his  office,  and  if  he  refuses  to  issue  the  writ,  the  creditor  is 
entitled  to  a  writ  of  mandamus  to  compel  him  to  perform  his 
duty.* 

a  receipt  has  been  indorsed  upon  an  Briggs  v,  Wardwell,  10  Mass.  356,  ^er 

original  execution,  and   the  plaintiff  Jackson,  J. ;  Badham  v.  Jones,  64  N. 

contends    that  such   receipt  was    in-  Car.  655. 

dorsed  without  authority  and  by  mis-  See  also  Gaylor  v.  Hunt,  23  Ohio  St 

take,  it  is  prudent  for  the  clerk  to  re-  255,  wherein  it  is  said :    "  The  extent 

fuse  to  issue  an  alias  execution  without  of  such  liability  is  to  be  measured  by 

an  order  of  the  court.  the   extent  of  the  loss.     If  the  judg- 

1.  Kyle  V.  £vans,  3  Ala.  481,  37  Am.  ment  creditor  should  be  insolvent,  and 
Dec.  705;  Sandlin  v,  Anderson,  82  thus  the  issuing  of  the  execution  could 
Ala.  330,  which  cases  support  the  right  not  have  benefited  the  creditor,  no  more 
of  a  justice  of  the  peace  to  delegate  than  nominal  damages  would  be  recov- 
his  authority.  erable  in  the  absence  of  malice  or  cor- 

See  also,  in  support  of  the  right  of  a  rupt  motive." 

clerk  to  delegate  his  authority,  McMa-  4.  Wilson  v.  Arnold,  172  Pa.  St.  264. 

han  V.  Colclough,  2  Ala.  68,  in  which  See  also  Cape  Kear  Bank  v.  Stafford, 

rase  the  writ  was  issued  by  an  agent  of  2  Jones  L.  (N.  Car.)  98,  wherein  it  is 

the  clerk  who  was  not  a  qualified  dep-  maintained  that  an  execution  issued  to 

uty,  the  writ  being  subscribed  with  the  an  improper  county  is  of  no  avail  to 

clerk's  name  by  the  clerk's  direction,  the   clerk. 

See  further  Hudson  v.  Modawell,  64  See  further  Coltraine  v,  McCain,  3 

Ala.  481, /^r  Brickell,  C.  J.  Dev.  L».  (N.  Car.)  308,  24  Am.  Dec. 

Issuaiico    I17  Attorney. — Where    the  256,   holding  that  an    action  of  tres- 

clerk  of  the  court  is  the  only  person  pass  will  lie  against   a  deputy  clerk 

authorized  to  issue  an  execution,  one  for  wrongfully   issuing  an  execution 

issued    by    an    attorney    is     invalid,  de  bonis  propriis  against  an  adminis- 

Thompson  v,  Jenks,  2  Abb.  Pr.  N.  S.  trator,  instead  of  an  execution  de  hotti^ 

(N.  Y.  Supreme  Ct.)  229.     See  also  intestati\  under  which  the  administra- 

»»/rtf,  X.  9.  a.  Signature  of  Cierk  or  tor*s  own  goods  have  been  sold. 

Other  Officer.  5.  Hamilton   v.   Tutt,    65   Cal.    57; 

2.  Georgetown  Bank  v.  Ault,  31  Ga.  Hayward  v.  Pimental,  107  Cal.  386,  in 
359*  See  also  Dehority  v.  Wright,  lox  which  case  the  writ  of  mandamus  was 
ind.  382.  issued  to  a  recorder;  State  v,  Vogel,  6 

8.  Steele  v.  Thompson,  62  Ala.  323;  Mo.  App.  526;  Terhune  v.  Barcalow, 
McFarland   v.   BurtoOi   89  Ky.   294;     11  N.  J.  L.  38;   Laird   v.  Abrahams, 
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DL  To  Whom  the  Wbit  shottld  be  DntxcTSD — 1.  In  OeneraL— 

Ordinarily  the  writ  should  be  directed  to  the  sheriflF  in  office  at 
the  time  of  its  issuance.^     The  execution  carries  to  the  defendant 

15N.  J.  L.  23;  People  V.  Gale,  23  Barb,  v,   Richardson,  Quincj  (Mass.)  329, 

(N.  Y.)  502.  holding  that  a  constable  cannot  execute 

See  also  Garoutte  v,  Haley,  104  Cal.  an  execution  unless  it  be  issued  on  a 

497,    holding    that    where    the  court  judgment  rendered  hy  a  justice  of  the 

makes  a  conditional  order  g^nting  a  peace. 

new  trial,  which  order,  upon  nonper-  OmiMton  of  Dlreotkm    to  DopaUei.— 

formance  of  the  conditions,  is  tanta-  A  writ  directed  to  all  and  singular  the 

mount  to  an  order  denying  a  motion  sheriffs,  instead  of  to  ail  and  singular 

for  a  new  trial,  it  is  the  duty  of  the  the  sheriffs  and  their  lawful  deputies, 

clerk  of  the  court  to  issue  an  execu-  is  not  so  defective  as  to  warrant  its 

tion,  and  he  will  be  compelled  to  do  quashal,  and  is  amendable ;  and  where 

so  by  mandamus.  it  is  in  fact  levied  by  a  sheriff,  it  would 

See  further  State  v.  Bcrning,  8  Mo.  seem  that  even  an  amendment  is  un- 

App.  600,  holding  that  where  a  motion  necessary.  Cheney  x>.  Beall,  69  Ga.  533. 

for  an  execution  is  improperly  over-  Olllcer  to  Wliom  Original  Procoas  was 

ruled,  application  may  be  made  to  the  IHrocted. — It  does  not  necessarily  follow 

appellate  court  for  a  mandamus,  and  that  because  the  original  process  bj 

that  it  is  not  necessary  to  take  an  ap-  which  the  action  was  instituted  was 

peal  from  the   order  overruling   the  directed  to  the  coroner  the  writ  must 

motion.  be  directed    to  him  and   not  to  the 

Likewise,  see  Stafford  f.  Union  Bank,  sheriff,  because  the  reason  for  sending 

17  How.  (U.  S.)  275,  in  which  case  the  the  process  to  the  coroner  may  have 

Supreme  Court  of  the  United  States  di-  ceased  at  the  time  of   the  emanation 

rected  and  ordered  a  mandamus  to  be  of  the  execution.      Tuggle  v.  Smith, 

awarded  to  a   United   States   district  6  T.  B.  Mon.  (Ky.)  76. 

judge,  requiring  and  commanding  him  BxocntlODfl    Isnied    out    of    Juttee'i 

to  carry  a  decree  into  effect.  Court. —  In  California  an  execution  is- 


But  see  contra^  Goodwin  v,  Glazer,  sued  out  of  a  justice's  court  may  be 
10  Cal.  333,  and  Fulton  v,  Hanna,  ao  directed  to  a  sheriff  or  any  constable  in 
Cal.  278,  holding  that  where  a  simple  the  county,  and  where  it  is  directed  to 
money  judgment  is  rendered,  and  the  a  constable  it  may  be  executed  by  a 
clerk,  upon  proper  demand,  refuses  to  sheriff,  it  being  "an  indifferent  mat- 
issue  an  execution,  the  demandant  has  ter  to  whom  it  was  issued,"  and,  *'  at 
•*  a  plain,  speedy  and  adequate  reme-  most,  a  mere  irregularity."  Ross  f. 
dy  in  the  ordinary  course  of  law,"  by  a  Wellman,  102  Cal.  i. 
motion  in  the  proper  court  or  by  action  In  Alabama  such  execution  may  be 
against  the  clerk,  and  that  this  alone,  addressed  to  the  sheriff  under  Code 
as  a  general  rule,  is  a  sufficient  answer  1876,  §  731,  by  which  **  the  sheriff  is 
to  an  application  for  a  writ  of  manda-  authorized  to  execute  all  mesne  and 
mus.  See  also  Tones  v.  McMahan,  30  final  process  which  is  required  of  con- 
Tex.  719,  wherem  Goodwin  v.  Glazer,  stables." 
10  Cal.  333,  is  c/Vcrf  with  approval.  Arizona  Statutes, — ^Acts  Ariz.  1S89. 

Reme^  by  BUI  In  Equity. — Where  a  p.  37,  ^  2,  prescribes  specifically  that 
clerk  improperly  refuses  to  issue  an  an  execution  must  be  directed  to  the 
execution,  on  the  ground  that  the  judg-  sheriff  of  the  county  where  it  is  to  be 
ment  has  been  attached  at  the  suit  of  served,  and  repeals  the  provision  in  the 
another  party,  a  bill  in  equity  is  not  Revised  Statutes  of  1887,  authorizing 
the  proper  remedy  to  procure  the  at-  the  execution  to  be  directed  to  the 
tachment  to  be  set  aside,  and  to  com-  sheriff  or  any  constable  of  the  county- 
pel  the  clerk  to  issue  an  execution,  as  Satterwhite  v,  Melczer  (Arizona  1890), 
the  plaintiff  has  an  adequate  remedy  24  Pac.  Rep.  184. 
at  law  by  an  action  on  the  official  bond  In  Georgia  executions  issued  from  a 
of  the  clerk.  Miller  v.  Sanderson,  10  justice's  court  are  directed  to  any  law- 
Cal.  489.  ful  constable  of  the  county,  and  maj 

1.  Cotton  V.  Atkinson,  53  Ark.  98;  be  levied  by  a  constable  who  is  not  an 

Johnson  v.  Elkins,  90  Ky.  163;  Gowdy  officer  of  the  militia  district  wherein 

V.  Sanders,  88  Ky.  346.     See  also  Hall  the^.yVi.  was  issued,  and  in  which  the 
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no  command   whatever,  and   is  not   addressed   to  him  in  any 
sense.* 

S.  Direction  to  Coroner. — The  writ  should  be  directed  to  the 
coroner  when  there  is  a  vacancy  in  the  office  of  sheriff ;  •  or 
when  the  sherifif  is  a  party  to  the  judgment,  or  is  otherwise  dis- 
qualified.* 

3.  Sheriff  of  Another  Connty. — Where  an  execution  is  intended 
to  be  delivered  to  and  levied  by  the  sherifif  of  another  county 
than  that  in  which  the  judgment  was  rendered,  it  must  be 
directed  to  the  sherifif  of  such  other  county.* 

4.  Seleetion  of  Officer  by  the  Plaintiff. — The  clerk  is  bound  to 
direct  the  execution  to  such  officers  as  the  party  or  his  attorney 
may  require,  provided  such  direction  is  in  conformity  to  the 
statute,* 

defendant  resided.    Neal  v.  Brockhan,  cital  stating  that  the  sheriff  being  one 

87  Ga.  130.  of  the  defendants  or  plaintiffs  in  this 

In  Kentucky  the  writ  must  be  di-  case,  **you  are  therefore  commanded," 

rected  to  the  sheriff  unless  he  is  dis-  etc.     Moss  v,  Thompson,  17  Mo.  405 ; 

qualified,  it    being  provided  by  Civ.  Carr  v.  Youse,  39  Mo.  34I6. 

Code  Pr.,  (  667,  subsec.  i,  that  every  Georgia  Btatnte. —  Code  Ga.,  f  3633, 

process  shall  be  directed  to  the  sheriff,  requires   that    when  the   sheriff  is  a 

and  the  word  "writ"  being  defined  by  party  the  writ  should  be  directed  to 

section  732,  subsection    37,  to  be   an  the  coroner  of  the  county  in  which  the 

order  or  precept  in  writing  issued  by  a  sheriff  resides,  and  to  all  and  singular 

court,  clerk,  or  judicial  officer.  Gowdy  the   sheriffs  of  the  state,  except   the 

r.  Sanders,  88  Ky.  346.  sheriff  of    the    particular    county  in 

1.  Per  Hardin,  C.  J.,  in  Miner  v.  which  the  disqualified  sheriff  resides. 
Walter,  8  Phila.  (Pa.)  571.  Blance  v.  Mize,  72  Ga.  96. 

2.  Bowen  v.  }ones,  13  Ired.  L.  (N.  But  in  Gillis  v.  Smith,  67  Ga.  446, 
Car.)  35,  55  Am.  Dec.  426;  Carr  v.  it  was  held  that  an  execution  directed 
Youse,  39  Mo.  346,  decided  under  a  to  all  and  singular  the  sheriffs  and  cor- 
statute  expressly  requiring  the  writ  to  oners  of  the  state  would  support  a  levy 
be  directed  to  the  coroner.  made  in  fact  by  the  successor  in  office 

8.  Baucum  v.  George,  65  Ala.  269 ;  of  the  disqualined  sheriff. 

Pope  v.Stout,  1  Stew.  (Ala. )  375  ;Gillis  4.  Bybee  v,  Ashby,  7  111.  151, 43  Am. 

V.  Smith,  67  Ga.  446;  Moss  v,  Thomp-  Dec.  47. 

■on,  17  Mo.  405 ;  Bowen  v.  Tones,  13  Sitlllcleiicy  of  IMreotion. — ^The  execu- 

Ired.  L.  (N.  Car. )  25, 55  Am.  Dec.  426 ;  tion  may  be  aided  by  an  indorsement 

Brown  v.  Barker,  10  Humph.  (Tenn.)  on  the  back  of  it  to  show  to  what  offi- 

346;  Riner  v,  Stacy,  8  Humph.  (Tenn.)  cer  it  is  directed.     White  v.  Coulter, 

388.    See  also  Chambers  v,  Thomas,  i  Hun  (N.  Y.)  357,  wherein  the  writ 

3  A.  K.  Marsh.  (Ky.)  536;  May  v.  Wal-  was  directed  to  "  the  sheriff  of  county 

ters,  3  McCord  L.  (S.  Car.)  470.  of    county,"     and   was    indorsed    on 

IB  BneiittOiii  Irregiilarly  Ismiedtotlia  the  outside,  "Execution  to  Saratoga 

BMriff,  when  it  should  have  been  di-  county." 

rected  to  the  coroner,  will  not   con-  In  Doe  v.  Stone,  i  Hawks  (N.  Car.) 

fer  aathority  on  the  sheriff's  deputy.  329,  it  was  held  that  an  execution  is- 

Riner  V.  Stacy,  8  Humph.  (Tenn.)  2».  sued  by  a  justice  of  the  peace,  which 

Nor  will  it  confer  autnority  upon  the  was  on  the  same  paper  as  the  warrant, 

coroner.  Gresham  v,  Leverett,  10  Ala.  was  not  defective  because  it  was  not 

384;  Governor  t;.  Lindsay,  14  Ala.  658;  directed,   the  warrant  being  directed 

Poper.Stout,!  Stew. (Ala.)  375 ;  Brown  **  to  any  lawful  officer,"  etc. 

V.  Barker,  10  Humph.  (Tenn.)  346.  6.  Blanchard    v.   Waters,    10    Met. 

KMttal   Showing    DlsqiiaUflcatUm    of  (Mass.)  185. 

Iksilff.— When  the  sheriff  is  one  of  the  See  also  Gott  v,  Williams,  39  Mo. 

puties  to  an  execution  directed  to  the  461,  in  which  case  it  was  optional  with 

coroner,  the  writ  should  contain  a  re-  the  plaintiff  to  have  his  execution  di- 
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5.  Exeoation  on  Jud^pnent  in  Snit  Commenced  by  Attachment — 

Where  a  judgment  is  recovered  in  a  suit  commenced  by  attach- 
ment)  an  execution  issued  on  such  judgment,  according  to  some 

authorities,  should  be  directed  to  and  levied  by  the  sheriff  in 
office  at  the  time  of  the  issuance  of  the  writ  and  not  to  the 
sheriff  who  levied  the  attachment.^ 

6.  Amendment  of  Direction. — A  writ  directed  to  the  wrong 
officer  is  amendable.* 

7.  Validity  ofWrit  Improperly  Directed. — An  execution  addressed 
to  the  wrong  officer  will  afford  no  justification  to  him;*  but  if 

rected  to  the  constable  of  the  township  ceed  thereon  and  execute  the  same,  is 

in  which  the  judgment  had  been  re-  inapplicable,  as  it  is  onlj  a  particular 

covered,  or  to  the  constable    of  the  process  of  attachment,  execution,  etc., 

township  where  the  defendant  resided  which  the  outgoing  sheriff  has  begun 

or  had  property.  to  execute,  the  execution  of  which  he 

See  nirther  Brier  v.  Woodbury,   i  is  authorized  to  complete. 

Pick.  (Mass.)  362,  in  which  case  it  was  But  see  c0»/r<z,  Pecotte  v.  Oliver,  a 

maintained  that  as  the  plaintiff  was  en-  Idaho  230,  citing  Clark  v.  Sawyer,  48 

titled  to  elect  to  have  the  levy  made  by  Cal.  133,  and  McKay  v,  Harrower,  37 

the  sheriff,  or  his  deputy,  or  by  a  con-  Barb.  (N.  Y.)  463.     In  the  latter  case 

stable,  unless  the  precept  itself  confers  the  decision  was  based  on  no  statute 

authority  on  the  constable,  it  would  be  ipaking  any  express  provision  for  such 

presumed  that  the  writ  was  intended  to  a  case,  but  upon  Code  New  York,  } 

be  served  by  the  sheriff  or  his  deputy.  237,     requiring    that    the    judgment 

InBertLon  of  Direction  by  Attorney. —  should  be  satisfied  out  of  the  prop- 
The  issuance  of  an  execution  by  the  erty  attached,  Welles,  J.,  remarking: 
clerk  is  a  ministerial  act,  and  whefe  the  ''These  provisions,  it  seems  to  me, 
attorney  who  procured  its  issuance  in-  contemplate  a  sale  of  the  attached 
serted  therein  a  direction  to  the  con-  property  by  the  sheriff  who  took  it  un- 
stable, and  the  process  was  one  which  der  the  attachment,  and  by  no  one  else." 
a  constable  could  serve,  the  act  of  the  See  also  German  American  Bank  v. 
attorney  did  not  avoid  or  affect  the  ex-  Morris  Run  Coal  Co.,  68  N.  Y.  585. 
ecution,  and  a  levy  made  under  it  was  2.  Pecotte  v,  Oliver,  2  Idaho  230; 
good.  Blanchard  v.  Waters,  10  Met.  Moss  v,  Thompson,  17  Mo.  405,  in 
(Mass.)  185,  distinguishing  Brier  v,  which  latter  case  it  was  held  that  an 
Woodbury,  i  Pick.  (Mass.)  366,  in  amendment  should  be  allowed  on  a 
which  case  the  direction  of  the  exe-  motion  to  quash, 
cution  was  fraudulently  altered  by  the  Amendment  after  Ezecntlon  by  Froptr 
constable  without  the  knowledge  of  the  Officer. — Where  the  execution  is  not 
judgment  creditor.  directed  in  conformity  to  the  statute, 

1.  Cotton  V.  Atkinson,  53  Ark.  98;  but  is  in  fact  executed  by  one  having 

Johnson    v.    Foran,   58    Md.   148,   in  official  power  to  do  so,  the  irregularity 

which  latter  case  it  is  said  that  such  a  may  be  cured  by  amendment  under 

case  is  entirely  unlike  the  case  of  a  veff.  leave  of  court.     Rollins  v.  Rich,  27 

ex.,  where  the  sheriff  has  actually  in  Me. '557  [ciV/»^  Hearsey  v,  Bradbury, 

part  executed  the^.  fa,  by  a  levy,  but  9  Mass.  95,  and  Wood  v^  Ross,  11  Mass. 

has  left  a  part  of  the  mandate  of  the  writ  271] . 

unexecuted  by  not  making  a  sale,  as  8.  Tones  v,  Calloway,  56  Ala.  46,  in 

the  writ  oifi.fa.  issued  after  the  levy  which  case  an  execution  issued  by  a 

is  a  new  and  dfistinct  writ.  justice  of  the  peace   was  improperly 

See  also  Butler  v.  White,  25  Minn,  directed  to  the  sheriff  instead  of  to  any 
432,  in  which  case  it  was  held  that  Gen.  constable  of  the  county,  and  it  was 
Stat.  Minn.,  c.  8,  §  174,  providing  that  held  that  the  sheriff  was  guilty  of  no 
every  sheriff  going  out  of  office  and  official  fault  in  failing  to  obey  its  man- 
having  any  attachment,  execution  or  date.  Citing  Governor  v,  Lindsay* 
other  process  in  his  hands,  which  he  14  Ala.  658 ;  Pope  v.  Stout,  i  Stew, 
has  begun  to  execute  by  levy  upon  (Ala.)  375;  Gresham  v.  Leverett,  xo 
property,  shall  be  authorized  to  pro-  Ala.  384. 
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the  levy  is  in  fact  made  by  the  officer  to  whom  it  should  have 
been  directed,  the  irregularity  is  considered  harmless,  and  the 
levy  and  sale  are  not  void.* 

X.  FOSM  AVD  COKTEKTS  OF  THE  WsiT — 1^  In  OeneraL — ^An  exe- 
cution modeled  after  a  form  which  has  had  the  sanction  of  uni- 
versal use,  will,  in  general,  be  upheld,  and  technical  objections 
thereto  will  be  disregarded  by  the  court,  unless  they  are  sup- 
ported by  undoubted  authority.* 

Wilti  Invad  by  Justices. — Where  a  writ  is  issued  by  a  justice  of 
the  peace,  great  strictness  is  not  required,  and  it  will  be  upheld 
if  in  its  form  the  substance  has  been  pursued.' 

See  also  Collais  v.  McLeod,  8  I  red.  See  further  Purcell  v,  Richardson, 

L.  (N.  Car.)  221,  49  Am.  Dec.  376,  4  Hen.  &  M.  (Va.)  404,  in  which  case 

wherein  it  was  held  that  an  execution  an  execution  directed  to  the  "  sheriff  of 

improperly  directed  to  a  sheriff  who  was    **  was  executed  by  the  sergeant 

disqualified,  instead  of  to  the  coroner,  of  a  city,  and  the  court  said :  '*  The 
is  not  merely  irregular,  but  void,  and  law  is  that  an  execution,  writ,  or  other 
that  the  purchaser  acquired  no  title  process,  appearing- to  be  duly  served  in 
thereunder,  the  court  saying :  "  We  other  respects,  shaU  be  deemed  good, 
have  been  unable  to  find  any  case,  in  although  it  be  not  directed  to  any 
the  modern  English  reports,  bearing  sheriff,  which  seems  to  be  a  provision 
directly  upon  this  question;  and  our  for  the  very  case  before  the  court.'* 
searchamongthereportsof  the  United  2.  Field  v.  Parker,  4  Hun  (N.  Y.) 
States,  and  of  the  several  states,  has  342,  to  which  case  reference  is  made 
been  almost  equally  fruitless.  The  for  the  form  of  an  execution  issued  on 
reason  doubtless  is  that  such  cases  are  a  judgment  rendered  by  a  justice  of 
of  very  rare  occurrence."  Citings  in  peace,  and  which  was  held  good  against 
support  of  this  ruling.  Chambers  v.  the  objection  that  it  did  not  state 
Thomas,  i  Litt.  (Ky.)  268,  where  it  facts  necessary  to  give  the  j usticejuris- 
was  decided  that  a  deputy  sheriff  could  diction  to  render  the  judgment;  the 
not  legally  execute  a  fi.  fa,  which  is-  court  remarking  that  ever  since  the 
sued  in  his  own  name  and  for  his  own  case  of  Savacool  v,  Boughton,  5  Wend, 
benefit,  and  that  his  levy  under  it  upon  (N.  Y.)  170,  "  the  courts  have  been  in- 
a  personal  chattel  was  void.  clined  to  disregard  many  of  the  nice- 
See  further  Bowen  v.  Jones,  13  Ired.  ties  formerly  insisted  upon  in  relation 
L.  (N.  Car. )  25,  55  Am.  Dec.  426,  to  the  sufficiency  of  process  to  protect 
holding  that  the  sheriff  need  not  ex-  ministerial  officers." 
ecute  a  writ  improperly  directed  to  Mere  Form  will  not  be  allowed  to  prej- 
him  instead  of  to  the  coroner.  udice  rights  if  the  intent  and  substance 
1.  Walden  v,  Davison,  15  Wend,  are  clear.  Per  Cooper,  J.,  in  Harlan 
(N.  Y.)  575;  Byars  v,  Curry,  75  Ga.  v.  Harlan,  14  Lea  (Tenn.)  107. 
515;  Gillis  i;.  Smith,  67  Ga.  446;  Che-  Testatum  Clause  mmecessary  imder 
ney  v.  Beall,  69  Ga.  533;  Pecotte  v.  Statate. — Statutes  authorizing  execu- 
Oliver,  2  Idaho  230;  Hibberd  v.  Smith,  tions  to  be  issued  at  the  same  time  to 
5oCal.  511;  Parsons  First  Nat.  Bank  sheriffs  of  different  counties,  have  the 
V,  Franklin,  20  Kan.  264,  wherein  it  is  effect  of  abolishing,  even  as  a  matter  of 
said  that  **  whatever  might  be  the  rule,  form,  the  practice  of  inserting  a  testa- 
if  the  officer  refused  to  take  or  execute  tum  clause  in  an  execution  issued  to 
the  writ,  he  cannot,  after  taking  it  and  another  county  than  that  in  which  the 
advertising  the  property  for  sale  under  judgment  was  recovered.  Butterfield 
it,  plead  this  defect  in  bar  of  his  lia-  v.  Howe,  19  Wend.  (N.  Y.)  86. 
bility  for  suffering  the  property  to  pass  8.  Gunn  z;.  Benson,  5  Yerg.  (Tenn.) 
into  the  hands  of  an  unauthorized  per-  221 ;  Governor  v.  Bailey,  3  Hawks  (N. 
son;"  Lyon  v.  Fish,  20  Ohio  100.  See  Car.)  463.  In  the  latter  case  a  justice 
also  Hearsey  v.  Bradbury,  9  Mass.  95,  of  the  peace  entered  a  judgment  on  the 
and  Campbell  v.  Stiles,  9  Mass.  217,  back  of  a  warrant  with  the  following 
in  which  cases,  however,  the  writs  were  indorsement  signed  by  him:  ''17th 
not  executions.  Jan.  1815.    Execute  and  sell  agreeable 
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Writs  iMued  on  DeereM  ia  Chanoarj. — ^Where  courts  of  chancery  are 
authorized  to  issue  executions  on  decrees  for  the  payment  of 
money,  executions  issued  on  such  decrees  must  follow  and  con- 
form to  the  writs  issued  by  courts  of  law.* 

Snrpliiiage. — Unnecessary  recitals  in  the  writ  are  frequently 
treated  as  surplusage  and  are  not  allowed  to  vitiate  the  writ.* 

Indonammiti  are  taken  as  a  part  of  the  execution  and  may  be 
looked  to  for  the  purpose  of  curing  informalities  or  defects;* 
but  where  an  execution  is  void  on  its  face,  an  indorsement  will 
not  aid  fatal  defects.*  An  indorsement  has  also  been  held  to 
be  so  much  a  part  of  the  writ  as  to  vitiate  it.* 

2.  Statutory  Bequirements. — Such  formal  parts  as  are  prescribed 
by  statute,  if  any,  must  be  contained  in  the  writ.®     It  is  always 

to  law."     It  was  considered  that  the  not  be   looked  to  in  aid  of  this  fatal 

same  should  be  regarded  as  an  execu-  defect." 

tion,  the  court  sajing  that  it  should  be  6.  Fuller  v.  Wells,  4a  Kan.  551.    In 

sustained,  **  upon  the  principle  that  pro-  this  case    there  was    an    indorsement 

ceedings  of  magistrates  were  entitled  on  the  writ  authorizing    lands  to  be 

to  a  liberal  construction  when  the  ex-  sold  without  appraisement,  and  as  this 

ceptions  related  merelj  to  regularity  was  not  warranted  bj  the  judgment,  it 

and  form."  Citing'  Forsjthe  v.  Sykes,  was   held  that  the  execution  did  not 

3  Hawks  (N.  Car.)  54.  conform  to  the  judgment. 

1.  Lowndes  v.  Pincknej,  2  Strobh.  €.  Bales  v,  Scott,  26  Ind.  202;  Eos- 
Eq.  (S.  Car.)  44.  ley  v.  McCorkle,  74  Ind.  240,  to  which 

2.  Walls  x>.  Smith,  19  Ga.  8,  in  which  latter  case  reference  is  made  for  the 
case  an  indorsement  on  the  writ  con-  form  of  an  execution  under  the  Indi- 
stituting  it  an  alias,  was  disregarded,  ana  statute ;  Hayford  v.  Everett,  68 
To  the  same  effect  are  Jackson  v.  Me.  505 ;  Rollins  v.  Rich,  27  Me.  557. 
Sternbergh,  i  Johns.  Cas.  (N.  Y.)  153,  See  also  Swift  v.  Agnes,  33  Wis.  228. 
and  Simpson  v.  Simpson,  64  N.  Car.  427.  In  Place  v.  Riley,  98  N.  Y.  i,  7  Civ, 

See  also  Holmes  v.  Rogers  (Su-  Pro.  Rep.  (N.  Y.)  403,  Andrews,  J-t 
preme  Ct.),  2  N.  Y.  Supp.  501, 18  N.  Y.  says :  **  The  law  prescribes  the  form  of 
St.  Rep.  652,  in  which  case  the  regu-  the  execution,  and  it  would  be  ex- 
lari ty  of  the  writ  was  not  affected  by  tremely  dangerous  to  make  the  valid- 
unnecessary  recitals  therein  as  to  pro-  ity  of  the  execution  which  omits  a 
ceedings  in  the  action  previous  to  the  material  provision,  designed  for  the 
final  judgment.  benefit  of  the  defendant,  to  depend 

S.  Meaux  v.  Rutgers,  Sneed  (Ky.)  upon  an  inquiry  whether  any  actualin- 

288;  Johnston  v.  Lynch,  3  Bibb  (Ky.)  jury  resulted  from  the  omission." 

334;  Nichols  V,  Taylor,  6  T.  B.  Mon.  In  McMahan  v,  Colclough,  2  Ala. 

(Ky.)  325.  68,  it  is  said  that  it  is  always  safest  to 

ik  Mlcblgaa  the  indorsement  of  the  conform  to   the  statutory  form,  but 

writ  with  the  title  of  the  cause  is  usual  that  it  need  not  be  literally  followed, 

and  proper,  if  not  necessary,  and  forms  and  that  the  writ  will  be  sufficient  if 

apart  of  the  process  sufficiently  for  all  the  substance  is  preserved, 

purposes  of  identification.     McGuire  In  Bhode  Island  the  form  of  the  writ 

V.  Galligan,  53  Mich.  453.  upon  a  general  judgment  is  prescribed 

4.  Cooper  v,  Jacobs,  82  Ala.  411,  in  by  statute,  and  the  writ  is  required  to 

which  case  the  court  said :  *'  The  exe-  run  against  the  real  estate  as  well  as 

cution  *  •  *  was    properly    excluded  against  the  goods  and  chattels  and  bodj 

from  admission  in  evidence,  being  void  of  the  defendant.     Taylor  v.  Ames,  5 

on  its  face.     It  fails  to  show  in  whose  R.  I.  361. 

favor  it  was  issued,  and  amounted  to  Bodtal  RntltllBg  Gredttor  to  Freftr- 

nothing  more  than  a  roving  commis-  enoe — Missouri  Statute. — Under  Rev. 

sion  to  any  constable  of  the  county.  Stat.  Mo.  1889,  ^  4913,  an  execution  is> 

•  *  •  The  indorsement  on  the  back  of  sued  in  behalf  of  a  laborer  or  servant, 

the  execution  was  no  part  of  it  and  can-  for  an  amount  not  exceeding  one  hun- 
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prudent  to  follow  the  statutory  form,  and  if  the  substance 
thereof  is  preserved  the  writ  will  be  upheld.* 

3.  Direction  in  Hame  of  Sovereign  or  State. — Executions  are 

directed  to  the  sheriff  or  other  officer,  not  by  the  court,  but  by 

the  sovereign  ;*  and  in  many  of  the  states  of  the  Union  the 
writ  is  required,  by  either  the  constitution  or  statutes,  to  run  in  the 

name  of  the  state  or  people;*  but,  according  to  the  weight  of 
authority,  an  irregularity  in  this  respect  is  amendable  and  does 
not  render  the  writ  void.* 

dred  dollars  (for  which  sum  the  laborer  prision  which  was  cured  bj  the  statutes 

is  entitled  to  a  preference  under  sec-  of  amendments  and  jeofails,  and  that 

tion  491 1 ),  must  recite  that  the  amount  the  title  of  a  purchaser  thereunder  was 

is  for  services,  etc.     But  if  such  recital  not  subject  to  collateral  attack.   To  the 

is  omitted  the  execution  is  good  as  an  same  effect  is  State  v.  Cassidj,  4  S.  Dak. 

ordinary^. /a.    Buis  t;.  Cooper,  63  Mo.  58,  except  that  in  that  case  the  cxecu- 

App.  196.  tion  ran  in  the  name  of  the  state  in  the 

1.  Field  V,  Parker,  4  Hun  (N.  Y.)  venue  or  caption  of  the  writ,  and  in  the 

312;  Park  V,  Church,  5  How.  Pr.  (N.  name  of  the  territory  in  its  body. 

Y.  Supreme  Ct.)  381,  in  which  case  it  Butseero»/r«,SidwellT^ Schumacher, 

issUted  that  a  form  will  not  be  con-  99  111-  4^6,  holding  that  an  execution 

demned  which  follows  the  directions  which  does  not  run  in  the  name  of  the 

of  the  statute  and  contains  all  that  is  people,  as  required  by  the  constitution, 

required  by  it.     See  also  McMahan  v,  is  absolutely  void,  and  that  a  sale  there- 

Colclough,  3  Ala.  68.  under  may  be  successfully  resisted  in. 

ProvlBioaa  BelatiTe  to  Prooeu  Qener-  any  kind  of  proceedings. 

tlly.—In  Illinois  it  has  been  held  that  Command  In  Name  of  State  In  Body  of 

statutory  and  constitutional  provisions  Wttt.— An  execution  which  after  the 

relative  to  the   form   and  contents  of  venue  reads :  "  To  the  sheriff  or  any 

process  apply  to  executions.     Sidwell  constable  of  said  county,  greeting : '' 

V.  Schumacher,  99  111.  426;  Hernandez  and  which  contains  in  its  body  a  com- 

V.  Drake,  81  111.  34.  mand  to  levy  given  "  in  the  name  of  the 

In  lie-w  Torh^  however,  the  particu-  State  of  Wisconsin,"  is  not  open  to  the 

lar  statutes  respecting  the  form  of  exe-  objection  that  it  does  not  run  in  the 

cutions  are  looked  to  alone ;  and  the  name  of  the  state.     Bean  v.  Loftus,  48 

writ  is  not  irregular  because  it  does  not  Wis.  371.    See  also,  to  the  same  effect, 

comply  with  statutes  concerning  writs  Scarborough  v.  Stevens,  3  Rob.  (La.) 

and  process  generally.  Park  v.  Church,  I47»  citing  Bludworth  v,  Sompeyrac,  3 

5  How.  Pr.  (N.  Y.  Supreme  Ct.)  381.  Martin  (La.)  719,  which  was  the  case 

a.  Nixon  V,  Harrell,  5  Jones  L.  (N.  of  a  ci7flr/i^»  which  was  not  headed  with 

Car.)  76.  the  words  "  The  State  of  Louisiana." 

S.  Reddick  V.Cloud,  7 111. 670, hold-  BnrpluBaife.— In  Portis   v,  Parker,  8 

ing  that  a  constitutional  provision  that  Tex.  23,  58  Am.  Dec.  95,  the  execution 

all  processes,  writs,  and  other  proceed-  commenced : 

ings,  shall  run  in  the  name  of  the  peo-  Thk  Statk  of  Texas,  l*^®  the  sheriff  of  said 

pie,  is  applicable  to  executions.  County  of  Austin.    J    ^^ch-Ziing':  etc, 

4.  Hibberd   v.  Smith,  50  Cal.  511;  and  it  was  held  that  the  addition  of  the 

Thompson  v,  Bickford,  19  Minn.   17,  name  of  the  county  might  be  rejected 

f/ViV  Hanna  V.  Russell,  12  Minn.  80,  as    surplusage,   and    **The    State    of 

wherein  objection  was  taken  to  a  sum-  Texas  "   would   then  stand  alone  and 

mous  that  it  did  not  run  in  the  name  of  give  character  and  style  to  the  process, 

the  state.  the  court  remarking :  **  No  caption,  no 

See  also  Camahan  v.  Pell,  4  Colo,  venue,  in  fact  is  necessary." 

190*  in  which  case,  shortly  after  the  Execution  Issued  by  Justice — Mlstako 

adoption  of  the  state  into  the  Union,  a  In  Caption  as  to  County. — In  Davis  v, 

writ  was  issued   in  the   name  of  the  Davis,  2  Gratt.  (Va.)  363,  an  execution 

"people  of  the  territory "  instead  of  the  purported  in  its  caption  to  have  been 

" people  of  the  state,"  and  it  was  held  issued  by  a  justice  of  the  peace  of 

that  the  error  was  a  mere  clerical  mis-  Hardy  county  when  it  was  in  fact  Is- 
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4.  Tlie  Command  to  Hake,  etc. — The  writ  should  command  the 
officer  to  whom  it  is  directed,  by  appropriate  words  of  command 
or  direction,  to  make  a  levy;*  but  the  execution  need  not,  in 
express  words,  command  a  sale,  but  need  only  require  the  sheriff 
to  make  the  money,  etc.* 

Biipoiition  of  tho  Money  Made. — The  mandate  of  the  writ  is  that  the 
sheriff  have  the  money  in  court  on  the  return  day  to  render  unto 
the  plaintiff;  and  originally  it  was  regularly  the  duty  of  theofScer 
to  have  the  money  in  court,  but  at  the  present  day  the  sheriff 
may  pay  the  money  to  the  creditor.^ 

6.  EecitalB  ToncUng  Property  to  be  Taken — a.  General  Exe- 
cutions— (l)  In  General — Distinotioii  between  Speeial  and  Oener&l  Exeea- 
tioni. — A  special  execution  is  one  that  directs  a  levy  upon  some 
specific  property,  while  a  general  execution  is  one  that  makes  no 
such  requirement,  but  demands  a  levy  upon  the  debtor's  property 
generally  * 

sued  by  a  justice  of  Hampshire  CQ\xntyy  Grand  Rapids  Chair  Co.  v.  Runnels, 

but  it  was  held  that  the  writ  was  valid  77  Mich.  104 ;  Merwin  v.  Hawker,  31 

and  gave  authority  to  a  constable  of  Kan.  222. 

Hampshire  county  to  levy  it.  Direction  to  Dispose  of  Ck>ods.— A  writ 

1.  Gaskill  V,  Aldrich,  41  Ind.  338.  which  commands  the  sheriff  to  levj, 
But  see  Peddle  v,  Hollinshead,  9  S.  etc.,  and  which  omits  a  direction  to 

&  R.  (Pa.)  277,  holding  that  a  writ  dispose  of  the  property  to  be  taken  as 

commanding  the   sheriff  to  have  the  the  law  directs,  is  not  so  defective  as 

money,  but  not  as  it  ought  to  levy,  etc.,  to  be  void  and  to  excuse  the  default  of 

is  not  bad,  because  the  omission  is  a  the   officer    to  whom   it    is  directed, 

mere  clerical  mistake  which  the  pra-  Chase  v,  Plymouth,  20  Vt.  469, 50  Am. 

cipe  will  cure.  Dec.  52,  in  which  case  the  command 

Form. —  "A  general  fieri  facias  in  was  as  follows :  **  You  are  hereby  corn- 
form  recites  the  judgment  and  then  manded  of  the  goods,  chattels  and  es- 
proceeds  to  say :  *  These  therefore  com-  tate  of  the  debtor,  to  be  found  within 
mand  you,  that  of  the  goods,  chattels  your  precinct,  or  by  him  to  be  shown 

and  real  estate  of  the  said you  cause  unto  you,  you  cause  to  be  levied  upon 

to  be  made  the  debt  and  costs  afore-  and  paid  and  satisfied  unto  the  creditor 

said,'  etc."     Per  Black,  J.,  in  Lord  v.  the  aforesaid  sums." 

Johnson,  102  Mo.  680.  8.  Per  Mason,  J.,  in  Acker  f .  Led- 

Special  Writ  under  Pennsylvania  yard,  8   N.   Y.  62   [citing  Turner  v. 

Statute,  —  A   mandatory  writ    issued  Fendall,  i  Cranch  (U.  S.)  117;  Brew- 

under  Act  Pa.   April   15,    1834,    ^  ^»  ster  v.  VanNess,i8  Johns.  (N.Y.)  133; 

against  a  municipality,  should  contain  Dygert  v.  Crane,  i  Wend.  (N.  Y.)  539i 

a  command  **  to  cause  the  amount  of  3  Bac.  Abr.  (Bouv.  ed.)  903,  title  Exe- 

the  judgment,  with   the   interest   and  cution,  C]. 

costs,  to  be  paid  to  the  party  entitled  to  See  also  Williams's  Appeal,  9  Pa- 

the  benefit  of  such  judgment,  out  of  St.  267,  wherein  it  is  said,  by  Rogers, 

any  moneys   unappropriated  of  such  J.,  that  although  the  command  of  the 

county,  or,  if  there  be  no  such  moneys,  w^rit  is  not  to  pay  the  money  to  the 

out  of  the  first  moneys  that  shall  be  plaintiff,  but  to  bring  the  money  into 

received  for  the  use  of  such  county."  court  on  the  return  day,  "  in  practice 

Monaghan  v,  Philadelphia,  28  Pa.  St.  the  sheriff  usually  assumes  the  respon- 

207.     See  also  O'Donnell  v.  Cass  Tp.  sibility  of  disbursing  the  fund  raised 

School  Dist.,  133  Pa.  St.  162,  for  the  by  execution,  without  the  intervention 

form  of  an  execution  against  a  school  of  the  court;  and,  where  there  are  no 

district  under  Act   Pa.   May  8,  1854  conflicting  pretensions  to  it,  it  is  very 

(P.  L.  621).  well." 

2.  Chamberlin  v.  Beck,  68  Ga.  346;  4.  State  v.  Cave,  49  Mo.  129;  Swift 
Wayman  v.  Southard,  10  Wheat.  (U.  v.  Agnes,  33  Wis.  22S, per  Lyon,]. 
S.)  1,  per  Marshall,  C.  J.     See  also  **  Special/^ri/ffciaj  differs  from  the 
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(2)  When  General  Execution  Is  Proper. — Ordinarily,  in  the 
absence  of  any  statute  to  the  contrary,  when  a  judgment  is 
recovered  in  an  action  at  law  for  a  sum  of  money,  the  writ  issues 
against  the  goods  and  chattels,  lands  and  tenements  of  the 
debtor,  and  should  not  undertake  to  specify  any  particular  prop- 
erty to  be  levied  upon.* 

El00tioii  of  Property  by  Plaintiff. — The  statutory  right  of  the  party  in 
whose  favor  the  writ  is  issued,  to  elect  on  what  property  not 
exempt  from  execution  he  will  have  the  same  levied,  does  not 
give  him  a  right  to  a  special  execution.* 

One  Beuen  why  a  special  execution  should  not  be  issued  on  an 
ordinary  judgment  in  personam  is  that  it  would  deprive  the 
debtor  of  his  right  under  the  statute  to  point  out  property  to  be 
levied  upon.* 

4eeUl  Writ  Hot  Void  but  Voidable. — A  writ  commanding  the  seizure 
and  sale  of  specific  property,  issued  irregularly,  instead  of  a 
general  execution,  may  be  set  aside  on  motion;  but,  if  the 
defendant  makes  no  objection  and  permits  a  sale  to  be  made 

general  writ  onlj  in  this,  that  it  points  statute  concerning  the   form   of  the 

out  and  specifies  the  property  to  be  writ    contains     no    such     limitation, 

sold,  and  pursues  and  follows  the  judg-  Bunker  v.   Rand,  19  Wis.  253,  88  Am. 

ment  in  respect  of  the  disposition  of  Dec.  684. 

the  proceeds  arising  from  the  sale."  Writ  Issned  after  Debtor's  Death. — A 

Per  Black,  }.,  in  Lord  v,  Johnson,  102  statute    (Hill's   Code  Oregon,   ^  281) 

Mo.  680.  permitting  an  execution  to  be  issued 

1.  Sheriff    v.    Ritch,    la    Fla.  633;  after  the  death  of  the  debtor  on  a  judg- 

Brown  v.  Duncan,  132  111.  413,  23  Am.  ment  recovered  against  him  in  his  life- 

St.  Rep.  545 ;  Pracht  v.  Pister,  30  Kan.  time,  and  executed  in  the  same  manner 

568;  Koepke  v.  Dyer,  80  Mich.  311;  and  with  the  same  effect  as  if  he  were 

Kritzer  v.  Smith,  21  Mo.  296;  Darby  still  living,  does  not  authorize  the  judg- 

V.  Carson,  9  Ohio  149 ;  Taylor  v.  Ames,  ment  creditor  to  specify  in  the  writ  of 

5  R.  1. 361 ;  Cloud  V.  Smith,  i  Tex.  611 ;  execution  any  particular  property  out 

Covell  V.  Heyman,  11 1  U.  S.  176, /^r  of  which  the  sheriff  must  satisfy  it. 

Matthews,  J.,  obiter.  The  writ  must  be  issued  against  the 

Btatote  BUent  as  to  Form  of  the  Writ. —  property  of  the  judgment  debtor  gen- 
When  a  statute  authorizes  the  issuance  erally,  requiring  the  sheriff  to  satisfy 
of  an  execution  upon  the  recovery  of  it  out  of  any  property  in  the  hands  of 
an  action  at  law,  in  the  absence  of  any  the  debtor's  personal  representatives, 
provision  for  a  special  execution,  it  heirs,  etc.  Bower  v.  Holladay,  18  Ore- 
will  be  presumed  that  a  general  execu-  gon  491 . 

tion  is  intended.    Mayer  v.  Farmers*  2.  Brown  v.  Duncan,  132  111.  413,  22 

Bank,  44  Iowa  212.  Am.  St.  Rep.  545. 

IB  West  Virginia  it  is  provided   by  8.  Cloud  v.  Smith,  i  Tex.  611. 

statute  (Code,  c.  35,  §  5)  that  a  writ  General  Writ  Contajbolng  Recital  as  to 

of /./fl.  upon  a  judgment  or  decree.  Mechanic's  Iden. — Where  an  ineffectual 

against  any  person  indebted  or  liable  to  effort  is  made  to  foreclose  a  mechanic's 

the  state,  shall  command  the  officer  to  lien  in  a  suit  at  law,  and  a  judgment  is 

levy  the  money  out  of  the  goods,  chat-  rendered   in  assumpsit,  an   execution 

tela,  and  real  estate  of  the  defendant,  which  contains  a  general  command  to 

Gill  V,  State,  39  W.  Va.  479,  wherein  levy,  etc.,  is  not  open  to  the  objection 

the  writ  was  issued  on  a  judgment  for  that  it  is  a  special  writ  because  of  a  re- 

^c*.  cital  of  the  fact  that  the  suit  was  insti- 

^roperty  in  Officer's  County. — It  is  no  tuted  to  enforce  a  mechanic's    lien, 

objection  to  the  writ  that  it  commands  Allured  v.  Voller  (Mich.  1895),  65  N. 

the  levy  to  be  made  upon  property  W.  Rep.  285,  distinguishing  Koepke 

hi  the  officer's  county,   although  the  v.  Dyer,  80  Mich.  311. 
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under  it,  he  will  not  be  permitted  thereafter  to  object  that  it  is 
void.* 

(3)  Direction  to  Take  Goods,  ChattelSy  Lands  and  Tenements.— 
If  goods  and  chattels  only  can  be  taken,  the  writ  should  not 
direct  a  levy  upon  lands  and  tenements  as  well  as  goods  and 
chattels;*  but  where  the  plaintiff  has  the  right  to  levy  upon 
lands  and  tenements,  the  writ  ought  to  pursue  the  law  and  direct 
a  levy  on  property  of  that  character,  and  not  a  levy  on  chattels 
only.*  A  writ  which  is  informal  by  reason  of  its  failure  to  direct 
a  resort  to  the  personal  property  and  then  a  levy  on  the  realty, 
is  not  void,  and  the  irregularity  may  be  waived.* 

Any  Interest  in  Land  which  the  debtor  has,  and  which  is  subject  by 
law  to  be  taken,  may  be  seized  under  an  execution  directing  the 

1.  Pracht  V,   Pister,   30   Kan.   568,  2.  Doe  t/.  Stone,  i  Hawks  (N.  Car.) 

wherein  Brewer,  T.,  says  :  **  If  the  jus-  329,  in  which   case,   however,  it  was 

tice  issues  a  writ    commanding   the  held  that  a  writ  directed  against  goods 

officer  to  satisfy  the  judgment  out  of  and  chattels,  lands  and  tenements,  was 

certain    personal   property,   when   he  merely  informal  and  not  void,  and  that 

ought  to  have  issued  a  writ  command-  the  irregularity  was  cured  by  the  offi- 

ing  him  to  satisfy  it  out  of  any  personal  cer's  return  showing  that  the  officer 

property,  are  this  writ  and  a  sale  under  had  done,  not  so  much  as  the  execution 

it  void  ?    We  think  not.     The  greater  required  him  to  do,  but  only  what  the 

includes  the  less.     The  power  to  com-  law  directed. 

mand  the  seizure  and  sale  of  any  per-  3.  Thompson  v,  Chauveau,  7  Martin 

sonal  property  includes  the  power  to  N.  S.  (La.)  331,  18  Am.  Dec.  2a6. 

seize  and  sell  certain  specific  property.  It  has  been  held,  however,  tnat  the 

*  *  *  The   defect    is   not  a  want  of  court  will  amend  on  motion  an  eiecu- 

power,  but  a  mere  irregularity  in  pro-  tion  which  improperly  directs  a  levy 

ceeding ;  and  in  collateral  proceedings  on  goods  and  chattels  only,  and  that 

mere  irregularities  are  not  sufficient  to  the   omission   is  a   mere  irregularitj 

defeat  the  title."     See  also  Swiggart  which  will  not  affect  the  title  of  a  pur- 

V,   Harber,   5   111.   364;    Rockwell   v.  chaser  of  land.     Toomer  v.  Purkej,  i 

Jones,  21  111.279;  Cornell  v.Doolittle,  Mill  (S.  Car.)  323,  12  Am.  Dec.  034; 

3  Greene  (Iowa)  385.  Andrew  v,  Fleming,  2  Dall.  (Pa.)  93. 

In  O'Connell  v.  Cotter,  44  Iowa  48,  4.  Wright  v.  Young,  6  Oregon  87. 
a  judgment  by  default  was  rendered  Exeoutlon  laaued  upon  FUlng  Jnitlee's 
foreclosing  a  mortgage  and  for  the  Transcript. — In  Delaware  it  has  been 
amount  due  on  a  note  secured  by  the  held  that  where  an  execution  has  been 
mortgage.  After  the  issuance  of  a  issued  on  a  judgment  rendered  by  a 
special  execution,  motion  was  made  to  justice  of  the  peace,  and  has  been  re- 
vacate  the  motion  in  so  far  as  it  related  turned  nulla  bona,  the  execution  issued 
to  the  foreclosure  of  the  mortgage,  be-  on  a  certified  transcript  of  the  docket 
cause  there  was  no  prayer  for  this  re-  entry  of  such  judgment  and  execution, 
lief  in  the  petition ;  and  thereupon  the  pursuant  to  statute,  need  not  contain 
plaintiff  filed  a  motion  to  correct  the  any  clause  or  direction  for  seizing  and 
alleged  mistake  in  the  petition.  A  sale  taking  in  execution  the  goods  and  chat- 
having  taken  place  before  the  deter-  tels  ofthe  defendant,  because  it  already 
mination  of  the  motions,  it  was  consid-  appears  of  record  that  the  defendant 
ered  immaterial  that  the  writ  was  a  has  no  goods  and  chattels,  the  tran- 
special  one,  as  it  was  wrong  in  form  script  of  the  execution  and  return  of 
only,  and  the  defendant  was  not  preju-  nulla  bona  filed  of  record  being  equiv- 
diced.  alent,  under  the  circumstances  and  ac- 

But  see  Koepke  v.  Dyer,  80  Mich,  cording  to  the  operation  and  design  of 

311,  wherein  the  court,  in  setting  aside  the  statute,  to  a  return  of  nulla  bona  on 

on   motion  a  special  execution,  takes  2iji.fa.  issued  out  of  the  higher  court 

occasion  to  declare  that  it  '*  is  void  and  Daniels  v.  Alexander,  2  Houst.  (Del.) 

of  no  eflfect."  39. 
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officer  to  levy  upon  lands  generally.^ 

6.  Special  Executions — (i)  In  General — Where  the  judg- 
ment  specifies  the  property  out  of  which  it  should  be  collected, 
the  execution  must  follow  the  judgment  and  designate  the  prop- 
erty  which  is  to  be  taken  and  sold,  and  should  not  command  a 
levy  upon  property  generally;*  and  a  special  execution,  rather 
than  a  general  one,  must  be  issued  when  such  form  of  execution 
is  required  by  statute,  e,  g.^  where  it  is  provided  that  judgments 
recovered  in  suits  commenced  by  attachment,  and  judgments 
foreclosing  mechanics*  liens,  shall  be  followed  by  special  execu- 
tions. But  in  some  states,  by  statute,  executions  in  the  common 
form  may  be  issued  on  judgments  recovered  in  attachment.* 

1.  Holmes  v.  Jordan,  163  Mass.  147,  In  Iowa,  by  statute,  a  special  execu- 

fer  Holmes,  J.  tion  is  directed  to  issue  in  foreclosure 

t.  Winslow  V.  O'Pry,  56  Ga.  138;  cases.     Mayer  v.  Farmers'  Bank,  44 

Merwin  v.  Hawker,  31  Kan.  222.     See  Iowa  212. 

also  Clinch  v.  Ferril,  48  Ga.  365,  hold-  Ezecutioii  on  Judgment  In  Trorer.  — 

ing  that  an  execution  issued  on  a  judg-  In  Georgia^  where  a  judgment  is  ren- 

ment  against  a  trust  estate  must  follow  dered  in  trover  for  a  specified  amount 

the  judgment  and  specify  the  trust  prop-  of  money,  to  be  discharged  by  the  de- 

erty  to  be  sold ;  Cabell  v.  Grubbs,  48  livery  of    the  property,  an   execution 

^^'  353-  ™^7  ^^  issued  against  the  defendant's 

SeefurtherPelton  v.Platner,  i30hio  property  generally,  and   against    the 

209,  holding  that  where  a  judgment  in  chattels  sued  for  specially;  Code  Ga., 

rem  is  rendered  without  service  on  the  §  35^5?  declaring    in    substance    that 

person,  it  is  not  permissible  to  issue  an  specific    property   sued    for   shall   be 

execution  against  other  property  than  sold    under  an  execution    issued    on 

that  condemned,  for  any  implied  bal-  the  judgment.     Frick  v.  Davis,  80  Ga. 

ance.  482. 

Deiertption  of  Mortgaged  PramlMB. —  Judgment  Foreclosing  Mechanic's  Lien. 

A  mortgage^,  fa.  should  identify  the  — In  Oregon  it  is  provided  by  statute 

property  to  be  seized  by  naming  the  that  if  Judgment  be  rendered  for  the 

person  to  whom  it  belongs  or  as  whose  plaintiff  in  a  suit  to  enforce  a  mechan- 

property  is  to  be  taken.     Haynes  v.  ic's  lien,  he  may  have  an  execution  to 

Richardson,  61  Ga.  390.    See  also  Gunn  sell  the  premises  upon  which  he  has  a 

V,  Jones,  67  G a.  398.  lien.     Such  execution  should  be  a  spe- 

Named  Number  of  Acres  More  or  cial  one  and  not  a  general  execution. 

Leu, — Where  a  mortgage  and  a  judg-  Kendall     v.    McFarland,    4    Oregon 

ment  foreclosing  the  same  describe  the  292. 

mortgaged  premises  as  a  named  num-  Suit  by  Subcontractor,  —  In    First 

ber  of  acres  more  or  less,  an  execution  Baptist  Church  v,  Andrews,  87  111.  172, 

which  omits  the  words ''more  or  less"  it  was  held  that,  under  the  statute,  a 

is  good,  and  does  not  limit  the  quantity  subcontractor  suing  to  enforce  his  lien 

of  umd  to  be  sold  to  the  named  number  was  not  entitled  to  a  general  execution 

of  acres.  Broach  v.  O'Neal,  94  Ga.  474.  in  the  first  instance,  as  he  would  have 

Reference  to  Deeds  for  Description  been  if  the  suit  had  been  a  personal  one 
of  Premises,  —  In  Cedartown  Land  against  the  owner  and  principal  con- 
Imp.  Co.  V.  Cherokee  Land,  etc.,  Co.  tractor,  and  not  against  the  property. 
(Ga.  1896),  24  S.  E.  Rep.  983,  an  exe-  Enforcement  of  Lien  against  House 
cution  was  upheld  which  described  the  Only, — Where  a  mechanic's  lien  is  en- 
premises  in  general  terms,  and  for  a  forced  against  a  building,  and  not 
further  description  referred  to  certain  against  the  land  upon  which  it  stands, 
conveyances  and  a  bond  for  titles.  a  special  execution,  which  by  statute  is 

8.  O'Donnell   v,    Cass   Tp.    School  required  to  conform  to  the  judgment, 

^^^•1  133  Pa.  St.  162,  holding  that  on  must  command  the  sale  of  the  building 

s  judgment  recovered  against  a  school  and  not  of  the  lot.     Wilson  v.  Renter, 

district,  a  special  writof  execution  must  29  Iowa  176. 

be  issued  in  compliance  with  the  statute.  Attachment — New  Tork  Statute, — 
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General  Initead  of  tpedal  Writ — ^Void  or  YoidAUe. — ^When  an  execution 
in  the  common  form  is  issued  instead  of  a  special  writ,  if  in  point 
of  fact  no  other  property  be  taken  and  sold  than  that  which  the 
judgment  authorized  to  be  taken  and  sold,  the  writ  is  not  void, 
but  voidable  only,  and  the  sale  thereunder  will  be  upheld.^ 

Code  Civ.  Pro.  N.  Y.,  §  1370,  prescrib-  ice  on  and  appearance  by  the  defendant, 
ing  the  form  of  an  execution  issued  on  execution  majr  be  issued,  not  only 
a  judgment  recovered  in  an  action  against  the  property  attached,  but 
commenced  by  an  attachment,  is  man-  against  other  property  of  the  defendant 
datorj,  and  an  execution  which  com-  Hogue  v.  Corbit,  156  111.  540. 
mands  the  sheriff  to  collect  the  judg-  Missouri  Statute. — Gen.  Stat  Mo. 
ment  out  of  the  attached  personal  1865,  §  58,  authorized  the  issuance  of 
property,  and  if  that  is  insufficient  out  a  common  fieri  facias  on  a  general 
of  the  attached  real  property  in-  judgment  against  the  defendant  in  an 
stead  of  out  of  the  attached  personal  attachment  suit.  Philips  v,  Stewart, 
property,  second,  out  of  other  person-  69  Mo.  149;  Foster  v.  Potter,  37  Mo. 
al  property,  and  lastly,  out  of  the  at-  535;  Kritzer  v.  Smith,  31  Mo.  a^is. 
tached  real  property,  as  required  by  Appeanmea  of  Definidaiit  In  Aetton 
statute,  is  void,  and  a  purchaser  ac-  Oonimeneliig  by  Attaolmwmt. — In  Kerr 
quires  no  title  thereunder,  especially  v.  Swallow,  33  111.  379,  it  was  held  that 
where  he  has  been  put  upon  inquiry  as  the  defendant's  appearance  in  an  action 
to  the  validity  of  the  execution.  Place  commencing  by  attachment,  without 
V,  Riley,  98  N.  Y.  i,  7  Civ.  Pro.  Rep.  personal  service,  did  not  release  the 
(N.  Y.)403,  affirming 2fl\iyxTi  (N.  Y.)  property  attached,  and  that  a  special 
17,  4  Civ.  Pro.  Rep.  (N.  Y.)  393.  See  execution  might  be  issued, 
also  Gilman  v.  Tucker  (Super.  Ct.),  13  EfTeet  of  (IMig  Bond  fi>r  Eelaaie  of  At- 
N.  Y.  Supp.  804;  Thomas  v,  Bogert,  tadied  Property — Arkansas  Statute,— 
33  Hun  (N.  Y.)  II,  in  which  case,  how-  Where  it  is  provided  by  statute  that 
ever,  it  was  held  that  an  execution  property  attached  shall,  upon  the  giT- 
which  does  not  strictly  conform  to  the  ing  of  a  bond  by  the  defendant,  be 
statute  can  be  assailed  only  by  the  judg-  forthwith  discharged  from  the  attach- 
ment debtor.  ment,  but  shall  nevertheless  be  liable 

See  further  Woolworth  v,  Taylor,  62  to  be  taken  and  sold  on  any  execution 

How.  Pr.  (N.  Y.  Marine  Ct.)  90,  hold-  to  be  issued  on  any  judgment  rendered 

ing  that  the  execution  should  not  di-  in  the  attachment  suit,  or  upon  the 

rect  the  sheriff  to  satisfy  the  judgment  judgment  that  may  be  rendered  on  the 

out  of  the  real  property  belonging  to  bond,  the  plaintiff  has  the  right  to  run 

the  judgment  debtor  on  the  day  when  the  execution  directly  against  the  prop- 

the  judgment  was  docketed,  but  out  erty  attached.     State  v.  Crow,  11  Ark. 

of  the  real  property  belonging  to  the  643. 

debtor  **when  the  attachment  issued        1.  Stotts  v.  Brookfield,  55  Ark.  307; 

herein  was  levied  thereon,  and  on  the  Boothe  v.  Estes,  16  Ark.  104;  Swajse 

day  when  the  judgment  was  so  dock-  v,  McCrossin,  13  Smed.  &  M.  (Miss.) 

eted."  317,  holding  that  the  defect  will  be 

Wisconsin   Statute,  —  In    Swift    v,  considered    as    merely    clerical    and 

Agnes,  33  Wis.  338,  it  was  held  that  it  formal ;  Cabell  v.  Grubbs,  48  Mo.  353; 

was  optional  with  the  judgment  cred-  Liebman  v,  Ashbacker,  36  Ohio  St.  94, 

itor,  under  the  statute,  whether,  in  an  wherein  it  is  maintained  that  a  general 

action  wherein    the   property  of  his  execution  includes  a  special  one.    Sec 

debtor  had  been  attached,  to  issue  a  also  Natchez  v.  Minor,  10  Smed.  &  M. 

special  or  limited  execution  directing  (Miss. )  346.    See  further  West  v,  Kre- 

merely  that  the  attached  property  be  baum,  88  III.  263. 
sold,  or  to  issue  an  execution  in  the        The  Dofendant  In  tho  Will  Alona  can 

ordinary  form,  with  the  addition  there-  object  to  irregularity,  if  any,  in  issuing 

to  of  a  special  direction  for  the  sale  of  a  general  execution  on  a  judgment  in  a 

the  attached  property.  foreclosure  suit,  for  the  deficiency  that 

Illinois  Statute, — Rev.  Stat.  III.,  c.  may  exist  after  the  sale  of  the  con- 

''>  §  34f  provides  that  where,  in  an  at-  demned  property,  without  first  exhaust- 

tachment  suit,  there  are  pergonal  serv-  ing  the  specific  remedy  given  by  the 
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Otunl  OoBmaiidt  Tnatod  m  Burpliuaga. — As  a  general  rule,  where  an 
execution  contains  both  specific  commands  which  it  ought  to 
contain,  and  also  improper  general  commands,  the  writ  will  be 
sustained  provided  the  specific  commands  alone  be  performed, 
as  the  general  commands  may  be  treated  as  surplusage.^ 

(2)  Writs  Intended  to  Reach  Franchises  of  Corporations. — ^An 
execution  in  common  form  cannot  be  levied  upon  the  privileges 
and  franchises  of  a  corporation  unless  by  authority  of  statute ; 
and  where,  by  statute,  such  property  is  made  subject  to  execution, 
a  special  writ  must  be  issued.* 

(3)  Executions  against  Married  Women, — Under  statutory 
provisions  allowing  a  married  woman  to  be  sued,  an  execution 
may  be  issued  in  the  usual  form  against  her,  although  it  is 
declared  that  the  judgment  shall  be  levied  and  collected  of  her 
separate  estate,  and  not  otherwise,  such  provision  as  to  the  form 
of  the  writ  being  merely  directory.  But  whatever  the  form  of 
the  writ,  the  sheriff  cannot  levy  on  any  other  than  her  separate 
property.' 

judgment.      Stotts   v.   Brookfield,   55  foreclosing  a  lien  on  personal  property 

Ark.  307.  is  not  vitiated  by  the  insertion  therein 

Watvtf  of  8p«elfle  Iden  I17  Isciilng  Gen-  of  a  command  to  levy  upon  lands  and 

•ral  Szeentloii.  —  In  Liebman  v.  Ash-  tenements,  and  that  the  writ  is  good  at 

backer,  36  Ohio  St.  94,  a  general  ex-  least  against  the   personal    property, 

ecution  was  issued,  instead  of  a  special  Citing  Mitchell  v.  Printup,  19  Ga.  579 ; 

one,  on  a  judgment  recovered  in  a  suit  Floyd   v.   Chess-Carley    Co.,  76   Ga. 

commenced  by  attachment,  but  it  was  752.     See  further  State  v.   Cave,  49 

levied  on  the  property  attached ;  and  Mo.  129. 

it  was  held  that  the  plaintiff  had  not  2.  Susquehanna  Canal  Co.  v,  Bon- 
waived  or  abandoned  the  lien  acquired  ham,  9  W.  &  S.  (Pa.)  27,  42  Am.  Dec. 
bjhis  attachment.  ^i^^  following'  Ammant  v.  New  Alex- 

Statute  Authorizing  General   and  andria,  etc..  Turnpike  Road,  13  S.  & 

S fecial  Judgment.  —  Where  a  statute  R.  (Pa.)  210;  Lusk's  Appeal,  108  Pa. 

authorizes,  in  a  suit  to  enforce  a  me-  St.  152.     See  also  Reynolds  v,  Rey- 

chanic's  lien,  a  general  judgment,  as  nolds  Lumber  Co.,  169  Pa.  St.  626; 

well  as  one  declaring  and  enforcing  the  Mausel  v.  New  York,  etc.,  R.  Co.,  171 

lien,  an  ordinary  common- law  execu-  Pa.  St.  606. 

tion  is  proper  for  enforcing  the  judg-  Georgia  Statute. — Code  Ga.,  §  3639, 

meat,  as  well    against  the  property  provides  that  the  judge  of  any  superior 

covered  by  the  specific  lien,  without  court  may  frame,  and  cause  to  be  issued 

waiving  such  lien,  as  against  the  gen-  by  the  clerk,  any  writ  of  execution  to 

eral  property  of  the  judgment  debtor,  carry  into  effect  any  lawful  judgment 

Baars  V.  Creary,  23  Fla.  311,  wherein  or  decree  rendered  in  his  court.     In 

it  was  held    immaterial  that  an  ex-  Atlantat/.Grant,  57Ga.  340,  itwasheld 

ecution  commanding  **  of  the  goods  that  an  execution  intended  to  reach  a 

and  chattels,  lands  and  tenements,  of  chartered  railroad  through  its  rights 

P.»  *  •  *  to  be  made  out  of  the  sale  and  privileges  should  be  so  specially 

of  the  steam   tug  }."  the  amount  of  molded. 

the  judgment,    was   nothing  but  an  8.  Clinkscales  ?'.  Hall,  15  S.  Car.  602; 

ordinary  writ  of  execution  having  no  Thompson  v.  Sargent,  15  Abb.  Pr.  (N. 

suggestion  of  the  enforcement  of    a  Y.  Supreme  Ct.)  452.     See  also  Mon- 

judgment  declaring  a  lien.  crief  v.  Ward,  25  How.  Pr.  (N.  Y.  C. 

1.  Per  Brewer,  J.,   in    Merwin    v.  PI.)  94,  wherein  it  is  said :  **  The  exe- 

Hawkcr,  31  Kan.  222,  citing  Pracht  v.  cution,  however,  was  perhaps  errone- 

Pister,  30  Kan.  568.     See  also  Dixon  ous  in  form,  not  directing,  as  it  ought 

V.  Williams,  82  Ga.  105,  holding  that  to  have  done,  the  collection   of  the 

>n  execution  issued  on  a  judgment  amount  stated  in  it,  out  of  the  separate 
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c.  Homesteads  and  Exemptions. — The  writ,  in  commanding 

a  levy  upon  the  debtor's  property,  need  not  inhibit  the  sheriff 
from  levying  upon  the  debtor's  homestead  or  other  property 
exempt  from  execution,  as  the  sheriff  is  bound  to  know  that  he 
cannot  take  such  property.* 

8.  The  Betum  Day— ^?.  At  What  Time  the  Writ  should  Be 
Returnable. — By  the  common  law,  and  in  those  jurisdictions  in 
which  the  return  day  is  not  fixed  by  statute,  the  proper  practice 
is  to  make  the  writ  returnable  in  term  time  during  the  term  next 
succeeding  its  issuance ;  *  but  the  rule  of  the  common  law  has 
always  been  regarded  as  directory  only,  and  the  intervention  of 
a  term  between  the  teste  of  the  writ  and  the  term  to  which  the 
writ  is  made  returnable  is  not  even  an  irregularity.^ 

By  StotntM  in  many  states  of  the  Union,  the  rule  of  the  common 
law  has  been  changed  regarding  the  time  at  which  an  execution 
should  be  made  returnable.* 

Ck>iiiinitation  of  Tinw. — Where  a  designated  number  of  days  is 
required  to  elapse  between  the  issuance  of  the  writ  and  the 
return  day,  the  day  of  its  issuance  is  the  day  when  it  is  placed  in 
the  hands  of  the  sheriff  to  be  executed.* 

estate  of  the  plaintiff .     But  the  error  is  775,  which  case  has  been  cited  with 

not  of  any  importance.*'  approbation    by    many   text  writers; 

i.  In  WlBConsln  it  is  usual  to  insert  in  per  Marcy,  J.,  in  Gibbons  v.  Larcom, 

the  writ,  in  connection  with  the  man-  3  Wend.  (N.  Y.)  303;  per  Pryor,  C.  J. 

date,  the  words  "except  such  property  in  Goode  v.  Miller,  78  Ky.  235;  State 

as  is  by  law  exempt  from  execution,"  v.  Ferrell,  63  N.  Car.  640;  Ingham  r. 

but  the  omission  of  such  words  is  im-  Snyder,  i  Whart.  (Pa.)  116. 

material.     Maxwellv.  Reed,7  Wis.582.  See  also  Miner  z-.  Walter,  8  Phila. 

Indonement  that  There  BliaU  Be  No  Ex-  (Pa.)  571,  from  which  it  would  seem 
empUon. — An  indorsement  made  by  the  that  even  more  than  one  term  may 
clerk  that  **  there  shall  be  no  exemp-  intervene,  and  that  the  only  limitation 
tion  of  personal  property  as  against  this  is  that  the  writ  shall  not  be  made  re- 
execution,"  is  wholly  without  author-  turnable  to  a  day  so  far  in  the  future 
ity  at  law,  and  a  mere  nullity,  not  in  as  to  affect  prejudicially  the  rights  of 
any  manner  constituting  a  part  of  or  the  debtor  or  of  the  creditors  or  pos- 
aflfecting  the  execution  itself.  McDan-  sibly  of  the  sheriff;  the  court  having 
iel  V,  Johnston,  no  Ala.  526.  inherent  power,  whenever  invoked,  to 

Where  There  has  Been  a  Waiver  of  Ex-  control  the  process  so  that  injury  mar 
emptlon,  the  same  should  be  made  not  ensue  in  any  quarter, 
to  appear  in  the  body  of  the  writ  or  4.  The  practitioner  is  referred  to  the 
by  indorsement  thereon.  Wilson  v.  statutes  of  the  various  states,  and  also 
Arnold,  172  Pa.  St.  264,  wherein  it  is  to  the  following  cases:  Graham  v, 
said  that  the  waiver  must  be  contained  Chandler,  12  Ala.  829;  Keyes  v.  Chap- 
in  the  writ,  so  that  the  sheriff  charged  man,  5  Conn.  169;  Chamberlin  v.  Beck, 
with  its  execution  may  be  fully  advised  68  Ga.  346 ;  Scanlin  v,  Stewart,  138 Ind. 
that  he  may  levy  upon  exempt  prop-  574;  Blodgett  v.  Perry,  97  Mo.  263,  10 
erty.  Am.  St.  Rep.  307;  Estes  r.  Long,  71 

2.  Per    Redfield,    J.,   in   Spring  v.  Mo.  605;  Lackey  v.  Lubke,  36  Mo.  115; 

Aver,   23   Vt.   t^i(^\  per  Owsley,  J.,  in  Gibbons  t>.  Larcom,  3  Wend.  (N.  Y.) 

Wilson  V.  Huston,  4  Bibb  (Ky.)  332;  303;  Rowley  v.  Nichols,  14  R.  L  14; 

fer  Buchanan,   C.    J.,   in   Turner   %■>.  Union  Bank  w.  McClung,  9  Humph. 

Walker,  3  Gill  &  J.   (Md.)  377;  per  (Tenn.)  91 ;  Tillman  t'.  McDonough,  2 

Harding,  P.  J.,  in  Miner  v.  Walter,  8  Tex.  App.  Civ.  Cas.,^  52. 

Phila.  (Pa.)  571.  6.  Mauch  Chunk  First  Nat.  Bank  v. 

S.  Shirley  v.  Wright,  2  Ld.  Raym.  Dwight,  83  Mich.  189;  Mason  r.  Ben- 
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6.  Designation  of  the  Return  Day— (i)  In  General — The 

return  day  need  not  be  stated  on  the  face  of  tn^  writ,  but  may  be 
contained  in  an  indorsement  thereon ;  *  and,  indeed,  may  probably 
be  omitted  altogether.*  The  writ  may  direct  the  sheriff  to  make 
"due  return,"  or  to  make  return  "according  to  law/' without 
stating  the  time  when  return  should  be  made!^ 

(2)  Effect  of  Errors  as  to  the  Return  Day, — An  execution 
which  is  not  made  returnable  at  the  proper  time  is  not  void,  but 
voidable  only ;  the  irregularity  can  be  taken  advantage  of  by  no 
one  but  the  defendant,  and,  if  he  chooses  to  waive  it,  the  objec* 
tion  cannot  be  made  collaterally  by  either  the  defendant  or  third 
persons.* 

nett,  53  Fed.  Rep.  343,  which  latter  case  Wilson  v,  Huston,  4  Bibb  (Ky.)  332 ; 

was  decided  under  a  statute  of  Oregon  Brown  v.  Thomas,  36  Miss.  335 ;  Mil- 

requirine  that  the  execution  should  be  bum  v.  State,  11  Mo.  188,  holding  that 

returnable  in  sixty  days  after  its  receipt  the  sheriff  must  obey  the  writ,  and  take 

by  the  sheriff.  notice  of  the  law  and  return  the  writ 

1.  Park  V.  Church,  5  How.  Pr.  (N.  pursuant  to  the  statute,  rather  than  on 

Y.  Supreme  Ct.)  381.  the  day  erroneously  specified  in  the 

8.  Benedict,  etc.,  Mfg. Co. t;. Thayer,  writ;  Estes  v.  Long,  71  Mo.  605; 
2oHun(N.Y.)547,2i  Hun  (N.Y.)6i4;  Carpenter  v,  Simmons,  28  How.  Pr. 
Waldrop  v,  Friedman,  90  Ala.  157,  24  (N.  Y.  Super.  Ct.)  12;  Cramer  v.  Van- 
Am.  St.  Rep.  775,  from  which  latter  Alstyne,  9  Johns.  (N.  Y.)  386;  Berry 
case  it  would  seem  that,  should  there  be  v.  Riley,  2  Barb.  (N.  Y.)  y^j^  ciiing 
an  omission  to  have  the  return  day  ex-  Kimball  v.  Munger,  2  Hill  (N.  Y.) 
pressed,  the  writ  would  be  regarded  as  364. 

returnable  on  the  last  day  to  which  it  See  further  Wright  v,  Nostrand,  94 

might  have  been  made  returnable.  N.  Y.  31 ;  Cutler  v.  Rathbone,  i  Hill 

Bttpnlation  between  Farttes  as  to  Re-  (N.  Y.)  204;  Doe  v.  Stone,  i  Hawks 
tnniDay. — In  Jordan  v.  Posey,  i  How.  (N.  Car.)  329;  Douglas  v,  Haberstro, 
Pr.  (N.  Y.  Supreme  Ct.)  123,  a  motion  88  N.  Y.  611,  2  Civ.  Pro.  Rep.  (N.  Y.) 
to  set  aside  an  execution  issued  on  a  186,  and  numerous  cases  cited  in  the 
judgment  confessed  on  a  bond  and  war-  last-mentioned  case  as  to  void  and  void- 
rant  of  attorney,  because  it  was  return-  able  process  in  general,  which  cases, 
able  in  twenty  days, was  denied,  because  however,  are  not  directly  in  point, 
it  was  stipulated  in  the  warrant  of  at-  But  see  West  v.  Hughes,  i  Har.  & 
torney  that  an  execution  might  be  is-  J.  (Md.)  6,  wherein  it  is  maintained 
sued  immediately  after  entering  the  that  an  execution  issued  by  a  justice  of 
judgment,  and  that  the  same  might  be  the  peace  is  void  for  want  of  a  return 
made  returnable  forthwith.  day,  and  that  no  title  can  be  acquired 

8.  Wofford  V,  Robinson,  7  Ala.  489;  thereunder. 

McDaniel  v,  Johnston,  no  Ala.  526,  in  Writ  Betnmable  on  Impoflslble  Day. — 

which  latter  case  it  was  held  that  where  In  Samples  v.  Walker,  9  Ala.  726,  it 

the  writ  was  directed  to  be  returned  ac-  was  held  that  it  is  none  the  less  the 

cording  to  law,additional  unauthorized  duty  of  the  sheriff  to  make  the  money 

and  incorrect  directions  stating  errone-  and  return  the  process  according  to  law 

ously  the  commencement  of  the  return  because  it  is  made  returnable  on  an 

term  might  be  treated  as  mere  surplus-  impossible  day. 

age;  Stephens  v,  Dennison,  i  Oregon  Writ   Retnmable    on    Sunday.  —  An 

i9,holding  that  acommand  to  make  due  execution  returnable  on  Sunday  is  ir- 

retum  is  not  contrary  to  law,  and  may,  regular;  but  the  objection  is  a  mere 

on  motion,  be  amended  at  any  time  as  technical  one,  and  the  court  in  ordi- 

a  matter  of  course  in  behalf  of  a  pur-  nary  cases  would  disregard  it  and  per- 

chaser.  mit  an  amendment.     Boyd  v.  Vander- 

4.  Campbell   v.   Cummin^,  2  Burr  kemp,  i  Barb.  Ch.  (N.  Y.)  273,  per 

1 187,  which  case  has  been  frequently  Walworth,  Ch.,  r/7/»^  Gould  v.  Spen- 

cited;  Mitchell  r.  Corbin,  91  Ala.  599;  cer,  5  Paige  (N.  Y.)  541. 
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Betvrn  Day  Too  Bomote. — Thus,  where  the  writ  is  made  returnable 
at  a  day  too  remote,  it  is  not  void,  but  voidable  only,  and  is  a 
sufficient  justification  to  the  officer.* 

Writ  Boturaable  Frematuroly. — It  has  been  held,  likewise,  that  an 
execution  which  directs  the  sheriff  to  make  return  at  a  time  or 
on  a  day  sooner  than  that  fixed  by  statute  is  not  void,  but  void- 
able only ;  though  upon  this  question  there  is  some  conflict  of 
authority.* 

1.  Wilson  V.  Huston,  4  Bibb  (Ky.)  makes  the  writ  returnable  to  the  next 
332 ;  Youngblood  v,  Cunningham,  38  ensuing  term  instead  of  to  the  second 
Ark.  571,  in  which  case  a  sale  made  term,  the  writ  is  none  the  less  return- 
within  the  time  within  which  the  writ  able  to  the  second  term  and  is  not  in- 
should  have  been  made  returnable  was  valid,  citing  Milburn  v.  State,  zi  Mo. 
upheld;     Philadelphia    Loan    Co.   v,  188. 

Amies,  2  Miles  (Pa.)  292,' holding  that        See  also  Spencer  v.  Cuyler,  17  How. 

irregularity,    if    any,   in   making   the  Pr.  (N.  Y.  Supreme  Ct.)  157,  holding 

writ  returnable,  not  to  the  next  ensu-  that  the  plaintiff  has  no  power  to  issue 

ing  term,  but  to  the  term  thereafter,  an  execution  returnable  in  less  time 

can  be  taken  advantage  of  by  the  de-  than  that  prescribed   by  statute,  and 

fendant  alone  and  not  by  another  exe-  that  if  an  execution  be  made  retum- 

cution  creditor.  able  prematurely,  the  plaintiff  cannot 

In  Lehr  v,  Rogers,  3  Smed.  &  M.  compel  the  sheriff  to  make  his  retttm 

(Miss.)  468,  however,  it  was  held  that  before  the  lapse  of  the  time  fixed  by 

an  execution  made  returnable,  in  direct  statute. 

opposition  to  a  statute,  to  a  term  of        JiuticaB  of  the  Peace,  by  issuing  exe- 

court  too  remote,  was  void,  and  a  sale  cutions  returnable  in  less  time  than  that 

thereunder  made  after  the  day  on  which  fixed  by  positive  statute,  act  in  excess 

the  writ  should  have  been  returned  was  of  their  jurisdiction,  and  such  writs 

not  upheld.  have   been   considered  void.      Winne 

In  Alabama  the  rule  is  well  settled  v.  Houghtaling,  84  Hun  (N.  Y.)  166; 

that  the  statutory  provision,  that  an  Farrt^.  Smith,  9  Wend.  (N.  Y.)  338; 

execution  issued  by  a  justice  of  the  Toof  v,  Bently,  5  Wend.  (N.  Y.)  276. 

peace  shall  be  returnable  in  not  less  See  also  Stevens  v,  Chouteau,  11  Mo. 

than  twenty  nor  more  than  sixty  days  382,  49  Am.  Dec.  92,  in  which  case  the 

from  the  date  of  its  issue,  is  directory,  distinction  is  made  between  executions 

and  that  nonobservance  of  the  time,  issued  by  courts  of  limited  and  inferior 

or  a  mistake  in  this  respect,  constitutes  jurisdiction  and  those  emanating  from 

a    mere   irregularity.     An    execution  courts  of  record  of  general  jurisdic- 

made  returnable  at  a  date  more  dis-  tion. 

tant  than  that   prescribed  by  statute        In  Harris  v.  West,  25  Miss.  156,  it 

may  be  enforced  within  the  time  at  was  held  that  an  execution  which  was 

which  it  might   properly  have   been  made  returnable  prematurely  and  in 

made  returnable.     Mitchell  v,  Corbin,  less  time  than  was  required  by  positive 

91  Ala.  599,  citing  Wofford  v,  Robin-  provision  of  statute,  was  void  and  insuf> 

son,  7  Ala.  489.  ficient  to  prevent  the  judgment  from 

2.  The  following  cases  maintain  that  becoming  dormant  and  to  preserve  the 
the  writ,  although  it  is  voidable  and  right  to  sue  out  execution.  But  see 
may  be  quashed  or  set  aside,  is  not  ab-  Brown  v.  Hurt,  31  Ala.  146,  wherein  it 
solute ly  void :  Brown  v.  Hurt,  31  Ala.  is  said  that  in  the  case  first  mentioned 
146;  Chambers  v.  Stone,  9  Ala.  260,  the  court  inadvertently  said  that  the 
holding  that  on  a  motion  to  quash  the  execution  was  void,  and  did  not  mean 
writ,  a  bona  fide  purchaser  who  has  paid  to  so  hold. 

his  money  should  be  protected ;  Goode        In  Vamumt  it  has   been  repeatedly 

V,  Miller,  78  Ky.  235,  wherein  it  is  held  held  that  an  execution  requiring  the 

that   statutes  prescribing  the  day  on  sheriff  to  make  a  premature  return  is 

which  the  writ  shall  be  returnable  are  absolutely    void    and    not    irregular, 

directory  only ;  Estes  i;.  Long,  71  Mo.  Fifield    v,   Richardson,   34    Vt.   410; 

605,  in  which  case  it  is  maintained  that  Perry  v,  Whipple,  38  Vt.  278;  Bond  r. 

where  the  clerk,  in  violation  of  statute.  Wilder,  16  Vt.  393.     See  also  Hovey 
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(3)  Amendment  of  Writ  Returnable  at  Improper  Time. — ^Where 
the  writ  commands  the  return  to  be  made  at  an  improper  time 

or  fails  to  state  the  return  day,  the  court  will  allow  an  amend- 
ment.* 

7.  The  Teste. — The  rule  is  that  in  the  absence  of  any  statute 
the  writ  must  have  the  proper  teste  ;*  but  the  teste  is  not  a  ma- 
terial part  of  the  writ,  and  any  defect  or  omission  may  be  cured 
by  an  amendment.' 

7.  Niles,  36  Vt.  541 ;  Jameson  v.  Pad-  direction  it  was  granted  or  of  the  at- 

dock,  14  Vt.  491 ;  Tlchout  v,  Cilley,  3  torney  for  the  partj  or  the  person  at 

Vt.415;  Ex  p.  Hatch,  2  Aik.  (Vt.)  38;  whose  instance  it  was  issued ;  and  that 

which   cases    are   cited   in    Bond  v.  a  writ  or  other  process  thus  subscribed 

Wilder,  16  Vt.  393.  or  indorsed  is  not  void  or  voidable  by 

1.  Goode  V.  Miller,  78  Ky.  335 ;  Boyd  reason  of  any  mistake  or  omission  in 

p.  Vanderkemp,  i  Barb.  Ch.  (N.  Y.)  the   teste  thereof.     In  People  v.  Van 

373;  Cramer  r.  VanAlstyne,  9  Johns.  Hoesen,  63  How.  Pr.( Cortland  County 

(N.  Y.)  386;  Douglas  v,  Haberstro,  88  Ct.)  76,  A.  P.  Smith,  J.,  says :  "While 

N.  Y. 611, 3  Civ. Pro.  Rep.  (N.  Y.)  186 ;  undoubtedly  an  execution  is  embraced 

Stephens  v.  Dennison,  i  Oregon  19.  in  the  terms  *writ  or  other  process,' 

See  also  Brevard  v.  Jones,  50  Ala.  33i.  yet  when  we  read  the  general  requi- 

DayTooSemote. — Xn  New  Ham f  shire  sites  of  an  execution  as  contained  in 

it  has  been  held  that  where  an  execu-  section   1366  of  the  new  Code  *  •  * 

tion  is  made  returnable  at  a  day  too  re-  and  find  no  provision  as  to  a  test  to  an 

mote,  and  a  levy  has  been  made  under  execution,  and  when  we  consider  the- 

it  oa  a  day  subsequent  to  the  day  on  fact  that  for  over   thirty    years    the 

which  it  should  have  been  made  re-  practice  has  prevailed  under  a  similar 

turnable,  an  amendment  is  impractica-  provision  of  issuing  executions  with- 

ble  because  of  the  rule  that  a  levy  out  a  test,  and  no  decision  can  be  found 

cannot  be  made  after  the  return  day.  holding  it  irre&;ular,  though  the  Re- 

Rangeley  v.  Goodwin,  18  N.  H.  317.  vised  Statutes  all  that  time  contained 

"intbln  Btzty  Days"  Bquiyalent  to  a    similar    provision    as    to    tests    of 

"Bhty    Days    fhmi."  —  In    Price    v,  writs  and  processes  *  *  *  I  am  of  the 

Shipps,  16  Barb.  (N.  Y.)  585,  it  was  opinion    that    an    execution   is  valid 

objected  that  the  execution  was  made  without  any  test."    To  the  same  effect 

returnable  "witkin  sixty  days  after  the  are  Carpenter  v.  Simmons,  38  How. 

date  of  its  issuance,  instead  of  sixty  days  Pr.  (N.   Y.   Super.   Ct.)    13,  wherein 

fr9m  the  date  of  its  issuance,  as  pre-  it  is  said  that  the  teste  is  no  necessary 

scribed  by  Code  N.  Y.,^ 64,  subd.  13;  part  of  the  execution;   and  Park  v, 

but  the  court  saw  no  force  in  the  objec-  Church,  5  How.  Pr.  (N.  Y.  Supreme 

tion,  because  either  form  allows  full  Ct.)  381,  wherein  it  is  held  that  the 

sixtj  days  within  which  to  make  re-  writ  need  not  be  tested  in  the  name  of 

turn,  and  because,  whichever  form  is  the  chief  justice  or  senior  judge  of 

i»ed,  the  officer  is  not  required  to  wait  the  state.    See  also  Douglas  v,  Haber- 

sixty  days  before  returning  the  writ.  stro,  88  N.  Y.  611,  3  Civ.  Pro.  Rep. 

1  Trotter  v.  Nelson,  i  Swan  (Tenn.)  (N.  Y.)  186  \citing  Hill  v,  Haynes,  54 

7,  wherein  it  is  said:  "But  we  are  not  N.  Y.  153;  Genesee  Bank  v,  Spencer, 

to  understand    that  every  departure  18  N.  Y.  150;  Kelly  f .  McCormick,  38 

from  the  rule,   however  small,  shall  N.  Y.  318;  Bensel  v.  Lynch,  44.  N.  Y. 

have  the  effect  to  avoid  the  writ  or  to  163 ;  James  v.  Gurley,  48 N.  Y.  163I. 

avoid  a  sale  that  may  have  been  made  8.  Peddle  v,  Hollinshead,  9  S.  &  R. 

under  it"  (Pa. )  377,  per  Duncan,  J.  [citing  Baker 

■«w  York  CMe.— Code  Civ.  Pro.  N.  v.  Smith,  4  Yeates  (Pa.)  185,  and  Ber- 

Y-»  h  33»  provides  that  a  writ  or  other  thon  i;.   Keeley,  4  Yeates  (Pa.)  305] ; 

process  must  be  tested,  except  where  Park  v.  Church,  5  How.  Pr.  (N.  Y. 

it  is  otherwise  especially  prescribed  Supreme  Ct.)  381,  wherein  Gridley,  J., 

by  law,  in  the  name  of  a  judge  of  the  says  that  "if  we  were  now  under  the 

court,  etc    Section  34  provides  that  a  old  practice,  the  defects  alleged  against 

writ  shall  be  subscribed   or  indorsed  this    execution    are    all    amendable" 

with  the  name  of  the  officer  by  whose  [citing  Inman  v,  Griswold,  i  Cow.  (N. 

399  Volume  VUI. 


rorm  ftnd  Contenti  EXECUTIONS  rf  tlw  Writ 

8.  The  Date— ^?.  The  Common-law  Rule. — Where  the  writ  is 
issued  during  the  term  at  which  the  judgment  was  rendered,  it 
should  bear  teste  as  of  the  first  day  of  the  term,  unless  the  rule 
has  been  changed  by  statute,^  as  the  judgment,  when  entered 
during  the  term,  has  relation  back  to  the  first  day  of  the  term.* 
The  writ  at  the  common  law  had  relation  to  its  teste,  and  bound 
the  goods  and  chattels  of  the  defendant  from  that  time.* 

b.  Statutes. — By  statutes  in  many  of  the  states  the  rule  of 
the  common  law  has  been  changed,  and  executions  are  required 
to  be  dated  of  the  day  on  which  they  are  actually  issued.* 

Y.)  199;  Chichester  v.  Cande,  3  Cow.  sell  his  property  and  thus  deprive  the 

(N.   Y.)  39;  Ross  V.  Luther,  4  Cow.  plaintiff  of  the  fruits  of  his  recovery 

(N.  Y.)  158].  {citing  Gilkj  v.  Dickerson,  3  Hawks 

In  U.  S.  V.  Hanford,  19  Johns.  (N.  (N.  Car.)  341] ;  Springer  v.  Brown,  9 

Y.)  173,  the  plaintiff  was  permitted  to  Pa.  St.  305, /cr  Gibson,  C.  T. ;  Erwin 

amend  his  execution  bj  inserting  the  v.  Dundas,  4  How.  (U.  S.)  50, /^r  Ncl- 

name  of  the  present  chief  justice   of  son,  ]. 

the  court,  on  reading  an  affidavit  that  Act  29  Clias.  n.  took  awaj  the  relation 

the  misnomer  was  a  clerical  mistake,  of  the  writ  to  its  teste  as  respected  the 

AtteBtatlon  in  Name  of  Judire  DisquaU-  rights  of  bona  fide  purchasers,  and  con- 

ILedto  Renaer  Judgment. — In  Drawdy  v,  fined  its  binding  effect  to  the  time  of 

Littlefield,  75  Ga.  215,  it  was  held  that  the  delivery  of  the  writ  to  the  sheriff. 

K  fieri  facias  bearing  teste  in  the  name  Per  Nelson,  J.,  in  Erwin  v.  Dundas,  4 

01  the  regular  judge  was  not  invalid.  How.  (U.  S.)  58. 

although  this  judge  did   not  preside  Statute  Providing  for  Docketing  Judg- 

when  the  judgment  was  rendered,  be-  ment. — A  statute  making  the  judgment 

cause  of  his  disqualification.  when  docketed  a  lien  upon  the  debtor's 

1.  Union  Bank  v,  McClung,  9  land,  to  no  inconsiderable  extent  dis- 
Humph.  (Tenn.)  91,  per  Turley,  T. ;  penses  with  many  rules  before  enforced, 
Farlej  v.  Lea,  4  Dev.  &  B.  L.  (N.  and  especially  that  of  the  relation  of 
Car.)  169,  32  Am.  Dec.  680,  in  which  Uie  execution  to  its  teste,  as  unneces- 
case  it  was  held  that  the  writ  might  be  sary  and  inapplicable.  Sawyers  r. 
tested  as  of  the  first  day  of  the  term  at  Sawyers,  93  N.  Car.  321. 

which  the  judgment  was  rendered,  not-  4.  In  nilnoU  executions  are  required 

withstanding  the  fact  that  the  writ  of  to  bear  teste  of  the  day  they  are  issued, 

which    the    defendant    acknowledged  Brown  v,  Parker,   ij  111,  307;  Laflin 

service  was  issued  on  a  day  subsequent  v,  Herrington,  16  111.   301 ;   Finch  v, 

to  the  first  day  of  the  term,  and  that  Martin,  19  111.  105.     See  also  Ransom 

therefore  the  inference  was  irresistible  v.  Williams,  2  Wall.  (U.  S.)  313. 

that  the  judgment  was  not  in  fact  ren-  Hew  Jersey. — Nix.  Dig.  N.  J.  733,  § 

dered  on  the  first  day  of  the  term.  121,  requires  the  writ  to  be  dated  of 

Anno  Domini. — Where  the  year  of  the  the  day  on  which  it  actually  issued. 

Commonwealth  is  stated,  it  is  immate-  Morgan  v.  Taylor,  38  N.  J.  L.  317. 

rial   that  the  year  of    Christ    is   not  North  Carolina. —-Code  N.  Car.,  $449, 

stated.   Craig  v.  Johnson,  Hard.  (Ky.)  requires  the  writ  to  be  tested  as  of  the 

529.  term  next  before  the  day  on  which  it  is 

2.  Bond  V,  Willet,  i  Abb.  App.  Dec.  issued.  Williams  v.  Weaver,  94 N.  Car. 
(N.  Y.)  165,  I  Keyes  (N.  Y.)  377.  134. 

3.  Davis  V.  Oswalt,  18  Ark.  414;  In  Tennenee,  by  statute,  executions 
Graham  v.  Wilson,  5  Harr.  (Del. )  435 ;  are  required  to  bear  teste  from  the  first 
Center  v.  Billinghurst,  i  Cow.  (N.  Y.)  Monday  of  the  term  from  which  they 
33;  Finley  v.  Smith,  2  Ired.  L.  (N.  purport  to  have  been  issued.  Union 
Car.)  225 ;  Watt  v,  Johnson,  4  Jones  L.  Bank  v.  McClung,  9  Humph. (Tenn.) 91. 
(N.  Car.)  190,  wherein  Battle,  J.,  ex-  Dayoflasnanoe. — Where  it  is  required 
plains  that  the  reason  upon  which  the  by  statute  (Gen.  Stat.  Minn.,  c.  64,  $  13) 
rule  was  founded  was  that  if  it  were  that  the  writ  shall  be  dated  as  of  the 
otherwise  the  debtor  might,  as  soon  as  day  on  which  it  is  issued,  the  di^  on 
thejudgmentwas  obtained  against  him,  which  the  writ  is  taken  out  of  the 
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c.  Executions  Issued  by  Justices. — Since  a  justice  of  the 
peace  has  no  stated  terms,  every  execution  issued  by  him  takes 
effect  from  its  date  and  has  no  relation  to  a  prior  time.* 

d.  Validity  of  Writs  Improperly  Dated.— If  the  writ  has 
no  date,  or  a  mistaken  or  impossible  one,  it  is  not  void,  but  void- 
able only,  as  the  actual  time  when  an  execution  was  issued  may 
be  determined  by  the  record,  and  an  amendment  may  be  allowed.* 

9.  The  Signature — a.  Of  the  Clerk  or  Other  Officer. — 
Where  the  rule  has  not  been  changed  by  statute,  it  is  essential  to 
the  validity  of  the  writ  that  it  be  signed  by  the  officer  issuing  it.* 

clerk's  office,  rather  than  the  day  on  Ala.  587;  Cawthorn  v.  Knight,  11  Ala. 

which  it  is  delivered  to  the  sheriflp,  is  579;  Scribner  v.  Whitcher,  6N.  H.63, 

the  daj  as  of  which  it  should  bear  date.  23  Am.  Dec.  708;  Center  t;.  Billing- 

MoUison  V.  Eaton,  16  Minn.  426.  hurst,  i  Cow.  (N.  Y.)  33. 

1.  Cooper  V,  May,  i  Harr.  (Del.)  18,  Clerical  Error. — Where  a  judgment 
in  which  case  it  was  held  that  an  execu-  was  recovered  June  13,  1839,  an  execu- 
tion could  not  be  issued  after  the  death  tion  issued  shortly  afterwards  reciting 
of  the  defendant  and  have  relation  back  the  judgment  correctly  but  bearing 
to  a  date  before  his  death,  and  that  the  date  June  13,  1809,  by  mistake  of  the 
fictioDof  continuances  on  the  roll  could  clerk,  was  not  considered  void,  be- 
not  exist.  See  also  Beckerdite  v.  Ar-  cause  looking  to  the  entry  of  the  ex- 
nold,  3  Hawks  (N.  Car. )  296.  ecution   it  was  clear  what  the   date 

2.  Roberts  v.  Church,  17  Conn.  142;  should  have  been.  Whitehall  Bank  r. 
Usry  V,  Saalsbury,  62  Ga.  179,  in  which  Pettes,  13  Vt.  395,  37  Am.  Dec.  600. 
case  the  omission  of  the  clerk  to  date  ConclusiYeness  of  Teste  as  to  Date. — 
the  writ  was  not  considered  fatal,  be-  On  a  bill  to  have  a  sheriff's  deed, 
cause  the  date  of  the  judgment  and  the  based  on  an  execution  issued  out  of  a 
date  of  the  levy  of  the  writ  appeared,  justice's  coui*t,  canceled  as  null  and 
and  it  was  evident  that  the  writ  had  void  because  the  order  of  sale  was 
been  issued  between  those  two  dates ;  made  more  than  sixty  days  after  the 
Williams  v.  Weaver,  94  N.  Car.  134,  execution  was  issued,  it  is  not  com- 
holding  that  the  statute  designating  petent  to  show,  by  entries  on  the 
how  the  writ  should  be  tested  was  di-  docket  of  the  justice  of  the  peace,  and 
rectory  merely,  and  that  an  execution  indorsements  made  by  him  on  the 
which  was  not  properly  dated  was  ir-  back  of  the  writ,  that  the  writ  bore  a 
regular,  but  not  void,  and  that  a  pur-  different  date  than  that  shown  by  the 
chaser  thereunder  acquired  a  good  ti-  teste,  although  it  might  have  been 
tic  [citing  Bryan  v.  Hubbs,  69  N.  Car.  competent  to  cure  defects  in  the  teste 
433];  People  V.  Montgomery  C.  P.,  18  on  a  motion  addressed  to  the  justice's 
Wend.  (N.  Y.)  633 ;  Williams  v.  Hoge-  court.  Friedman  v.  Waldrop,  97  Ala. 
boom,  22  Wend.  (N.  Y.)  648,  wherein  it  434. 

was  held  that  a  writ  tested  on  Sunday        S.  Munis  v.  Herrera,  i  N.  Mex.  362 ; 

was  not  absolutely  void  and*might  be  Purcell  v,  McFarland,  i  Ired.  L.  (N. 

amended.    See  also  Bryan  v.  Hubbs,  Car.)  34,  35  Am.  Dec.  734, /^r  Daniel, 

69 N.  Car.  423,  in  which  case  it  was  held  J. ;  Huggins  v.  Ketchum,  4  Dev.  &  B. 

that,  since  the  lien  of  the  judgment  on  L.  (N.  Car.)  414,  holding  that  a  levy 

land  took  effect  upon  the  docketing  of  and  sale  under  an  unsigned  execution 

the  judgment,  and  on  personalty  upon  are  void  and  confer  no  titles  on  the 

the  making  of  a  levy,  the  statute  pro-  purchasers  thereunder ;  Short  v.  State, 

▼iding  that  executions  should  be  tested  79  Ga.  550,  holding  that  the  execution, 

»s  of  the  next  term  before  the  day  on  unless  signed   by  the  officer    in    his 

which  they  issued  was  merely  direct-  official  capacity,  is  not  a  legal  process; 

ory,  and  that  an  omission  in  this  re-  Dearborn   Laundry   Co.  v,  Chicago, 

spect  was  a  mere  irregularity,  which  did  etc.,  R.  Co.,  55  111.  App.438;  Wooters 

not  vitiate  the  execution  and  might  be  v.  Joseph,  137  111.  113,  in  which  two 

unended  at  any  time.  last-mentioned  cases  it  is  maintained 

See  further,  in  support  of  the  power  that  a  paper  containing  the  form  and 

of  amendment,  Harrell  v.  Martin,  6  peculiar  phraseology  of  an  execution 
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b.  Of  the  Plaintiff  or  His  Attorney.— Insome  states  it 

is  required  by  statute  that  the  execution  shall  be  signed  by  the 
party  in  whose  favor  judgment  was  rendered  or  by  his  attorney.* 

10.  Th©  Seal— a.  Necessity  of  Seal. — ^The  writ  must  bear 

the  seal  of  the  court  unless  it  is  dispensed  with  by  statute.* 

issued  by  a  justice  of  the  peace,  except  Code  Civ.  Pro.  N.  Y.,  ^  34,  which  re- 

that  it  IS  not  signed  by  him,   is   not  quires  every  writ  to  be  subscribed  or 

an  execution  and  is  of  no  validity.     But  indorsed  '*  with  the  name  of  the  officer 

see  McCormick  v.  Meason,  i  S.  &  R.  by  whose  direction  it  was  granted,  or 

(Pa.)  93,   holding   that  a    venditioni  the  attorney  for  the  party  ortheper- 

e»ponas  issued  under  the  seal  of  the  son  at  whose  instance  it  was  issued ;" 

court  was  not  irregular  because  of  a  Park  v.  Church,  5  How.  Pr.   (N.  Y. 

clerical  omission  of  the  prothonotary  Supreme  Ct.)  381,  in  which  case  Grid- 

to  sig^  the  same,  and  that  the  court  ley, }.,  cites  Monell's  Pr.  221,  wherein 

could  order  the  irregularity  to  be  cor-  it  is  said  that  the  formality  of  subscrib- 

rected  at  any  time;  and  Jett  v.  Shinn,  ing  the  writ  by  the  clerk  is  "  now  dis- 

47  Ark.  373,  holding  that  the  omis-  pensed  with,  and   the  execution  is  a 

sion  to  sign  the  execution,  or  the  affix-  simple  direction  to  the  sheriff  or  other 

ing  thereto  of  the   name   of  another  oflicer,  requiring  him   to    collect  the 

person  instead  of  the  clerk's,  by  in-  judgment  or  deliver  the  real  or  per- 

advertence,  is  a  mere  clerical  mispri-  sonal  property,  according  as  the  judg- 

sion,  though  the  constitution  requires  ment  is;"  Carpenter  v,  Simmons,  iB 

the  writ  to  be  signed,  fi7i»^  Whiting  How.    Pr.    (N.    Y.   Super.  Ct.)  12,  in 

V,  Beebe,  12  Ark.  421.     In  Powers  v.  which  case  the  writ  was  subscribed  by 

Swigart,  8  Ark.  365,  it  is  said  arguendo  the    party   issuing  it ;    Ryan    v.  Parr 

that  the  clerk's  signature  is  essential  (Supreme  Ct.),  16  N.  Y.  Supp.  829, 

to  the  validity  of  the  writ;  but  in  Jett  wherein  it  was  held  that  the  signature 

V,  Shinn,  47  Ark.  373,  this  dictum  is  of  the  county  clerk,  to  an  execution 

declared  to  be  at  war  with  Whiting  t;.  issued  on  a  judgment  of  the  County 

Beebe,    12  Ark.   421,  and  subsequent  Court,  was  unnecessary  and  might  b€ 

decisions.  treated  as  surplusage,  the  writ  being 

nilnolB  Btatute.— Rev.  Stat.  111.  1845,  properly  signed  by  an  attorney.    See 

p.  147,  4  40,    required  the  writ  to  be  further  Hill  z\  Haynes,  54  N.  Y.  153. 

signed  by  the  clerk,  and  a  writ  which  Wisconsin. — Rev.  Stat.  Wis.,  $  296^ 

is  not  signed  confers  no  power  on  the  provides   that  the    execution  must  be 

officer  to  whom  it  is  directed,  and  pro-  signed  by  the  party  in  whose  favor  the 

ceedings  thereunder  are  of  no  effect,  judgment  has  been  given  or  his  attor- 

Hernandez  v,  Drake,  81  111.  34.  ney.     Collins  v.  Smith,  75  Wis.  392. 

A  Deputy  may  sign  the  writ.  Deverv.  StibBcrlptlon  after  Levy. — Unless  the 
Akin,  40  Ga.  423.  See  also  Griswold  writ  be  subscribed  by  the  party  or  his 
V.  Connolly,  1  Woods  (U.  S.)  193,  attorney,  as  required  by  statute,  it  is 
wherein  it  was  held  that  the  signing  irregular,  and  a  levy  thereunder  will 
of  a  venditioni  exponas  by  the  deputy  be  set  aside  on  motion ;  and  the  sub- 
clerk  in  his  own  name,  and  the  want  of  scription  of  the  process  after  the  levy 
the  signature  of  the  clerk  himself,  were  has  been  made  will  not  have  a  retro- 
irregularities  only,  which  did  not  active  effect  and  validate  die  levy  pre- 
avoid  the  writ  and  the  proceedings  un-  viously  made.  Bonesteel  ».  Orvis,  23 
der  it.  Wis.  506,  99  Am.  Dec.  201. 

Suffleieiioyof  Signatiireto  Indonement.  Bemoyal  of  Attorney  from  State. — In 

—In  Nichols  v.  Taylor,  6  T.  B.  Mon.  Hommedieu  v,   Stowell,  18  Abb.  Pr. 

(Ky.)325,  an  execution  which  was  not  (N.  Y.  Supreme  Ct.)  336,  it  was  held 

signed  on  its  face  by  the  justice  of  the  that  an  execution  which  was  subscribed 

peace  who  issued  it,  was  upheld   be-  by  an  attorney  whose  name,  because 

cause  the  name  of  the  justice  was  sub-  of  his  removal  from  the  state,  could 

scribed  to  an  indorsement  thereon  that  not  be  properly  used  in  enforcing  the 

no  security  could  be  taken.  judgment,  was  not  void,  but  merely  ir- 

1.  Hew  Toxk. — People  v.  Van  Hoe-  regular,  and  that  it  was  sufficient  to 

sen,  62  How.   Pr.   (Cortland   County  support  a  second  execution. 

Ct.)  76,  wherein  the  court  refers  to  2.  Hall  v»  Lackmond,  50  Ark.  1131 
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b.  Validity  of  Writ  Having  No  Seal.— Upon  the  question 
whether  the  lack  of  a  seal  renders  the  writ  void,  or  merely  void- 
able, the  authorities  are  in  conflict,  and  no  attempt  can  be  suc- 
cessfully made  to  reconcile  them.*  It  would  seem  to  be  the 
better  opinion,  and  that  which  prevails  in  a  majority  of  the  states 
in  which  the  question  has  arisen,  viz.,  Alabama,  Arkansas,  Florida, 
Georgia,  Indiana^  Michigan,  Nebraska,  New  York,  and  Wisconsin, 
that  the  omission  of  the  seal  is  a  mere  misprision  which  renders 
the  writ  voidable  only,  and  that  the  writ  may  be  amended  ;  though  * 
in  some  instances  statutes  have  been  relied  upon  which  authorize 
amendments.* 

7  Am.  St.  Rep.  84;  Seawell  v.  Cape  form,  was  declared**].  See  also  Bride- 
Fear  Bank,  3  Dev.  L.  (N.  Car.)  279,  weU  v.  Mooney,  25  Ark.  524,  wherein 
32  Am.  Dec.  722 ;  Taylor  v.  Taylor,  83  it  was  held  that  the  court  was  author- 
N.  Car.  116;  Porter  V.  Haskell,  II  Me.  ized  to  amend  the  writ  by  statute 
177.  In  the  last-mentioned  case  the  (Gould's  Dig.,  c.  133,  §116).  See  fur- 
conrtsays:  *'  So  long  as  a  seal  is  re-  ther  Kahn  v.  Kuhn,  44  Ark.  404;  Rice 
quired  to  be  affixed  to  writs  and  eze-  v.  Dale,  45  Ark.  34;  Jett  v,  Shinn,  47 
cutions,  though  we  may  not  be  able  to  Ark.  373. 

discover  its  real  use,  yet  we  must  not  Florida. —  Mitchell  v.  Duncan,  7  Fla. 

dispense  with  what  the  law  requires."  13,   holding  that  a  writ  which  is  in 

In  Horth  Caiollna  the  common-law  other  respects  formal  is  not  void,  but 

rule  requiring  a  seal  to  be  affixed  to  voidable  only. 

the  writ  is  changed  by  statute,  and  a  Georgia. —  Dever  v.  Akin,  40  Ga.  423, 

seal  is  necessary  only  when  the  writ  is  in  which  case  it  is  said  that  the  omis- 

is5ued  to  a  county  other  than  that  in  sion  of  the  seal  is  immaterial, 

which  the  court  sits.     Taylor  v.  Tay-  Indiana. —  Warmoth  v.  Dryden,  125 

•or.  83  N.  Car.  116.    But  this  statute  Ind.  355  [citing  Hunter  v.  Burnsville 

applies  only  to  the  writs  therein  men-  Turnpike  Co.,  56  Ind.  213,  in  which 

tioned.  and  does  not  change  the  rule  of  case  it  was  held  that  the  writ  was  void- 

the  common  law  as  to  w^rits  issued  to  able  only  and  amendable,  and  that  the 

another  county.    Seawell  v.  Cape  Fear  seal    might    be    attached    after  a  sale 

Bank, 3  Dev.  L.  (N.  Car.)  279,  22  Am.  under  the  process  had  been  made;  and 

Dec.  722.  Rose  v,  Ingram,  98  Ind.  276,  which 

I.  Per  Coffey,  J.,  in  Warmoth  v.  was  a  suit  to  amend  the  writ  by  attach- 

Drjden,  125  Ind.  355.  ing  a  seal  to  it  and  to  quiet  the  title  of 

S.  ilalMona. — Kyle  v,  Evans,  3  Ala.  the  purchaser]. 
481,  from  which  it  would  seem  that  a  Hlcblgan. —  Arnold  v,  Nye,  23  Mich, 
statute  requiring**  all  warrants  or  other  286,  holding  that  the  seal  may  be  sup- 
precepts,"  issued  by  a  justice  of  the  plied  on  motion  to  amend,  cited  with 
peace,  to  be  under  his  hand  and  seal,  approval  in  Taylor  v,  Courtnay,  15 
does  not  require  an  execution  to  be  Neb.  190. 

waled,  and  that  even  if  it  does  it  is  Nebraska. —  Taylor  v,  Courtnay,  15 
merely  directory  and  the  want  of  a  seal  Neb.  190  [citing-  Arnold  v.  Nye,  23 
cannot  be  taken  advantage  of .  Citing  Mich.  286;  Corwith  v.  Illinois  State 
Scott  V.  Rushman,  i  Cow.  (N.  Y.)  212.  Bank,  18  Wis.  560;  Bridewell  v.  Moo- 
In  Arkansas  the  writ  is  not  void,  but  ney,  25  Ark.  524;  Sawyer  v.  Baker,  3 
irregular  only,  and  may  be  amended.  Me.  29]. 

and  the  amendment  will  have  relation  New  Toik. —  Wright  v.  Nostrand,  94 

to  the  date  of  the  writ.     Hall  v.  Lack-  N.  Y.  31  [citing  People  r>.  Dunning,  i 

mond,  50  Ark.  113,  7  Am.  St.  Rep.  84  Wend.  (N.  Y.)  16,  in  which  latter  case 

\citing  Whiting  v.  Beebe,  12  Ark.  421 ,  it  was  held  that  an  unsealed  writ  is  void- 

and  Mitchell  t>.  Conley,  13  Ark.  414,  in  able  at  the  instance  of  the  defendant, 

which  cases  **  the  error  of  the  early  but,  unless  he  applies  to  set  aside  the 

cases  was  made  manifest,  and  the  in-  execution,  the  sheriff  cannot  avail  him- 

herent  power  of  the  courts  to  amend  self  of  the  defect  to  avoid  paying  over 

their  writs,  *  •  •  when  defective  only  money  thereunder;  and  Dominick  v. 

in  the  want  of  a  seal  or  other  matter  of  Eacker,  3  Barb.  (N .  Y.)  18]. 
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The  courts  of  Illinois^  Louisiana,  New  Hampshire,  and  Ohio, 
and  the  Supreme  Court  of  the  United  States,  have  held  that  a 
writ  which  is  not  sealed  as  required  by  statutory  or  constitu- 
tional provisions,  is  absolutely  void.^ 


WUoonBln. — Corwith  v.  Illinois  State  authenticitj.     Without  it,  a  majoritj 

Bank,  i8  Wis.  560,  86  Am.  Dec.  793,  of  the  court  hold  such  process  void.'' 

wherein  Cole,  J.,  says:  "The  neglect  CV/»»^  Filkins  v.  Brockway,  19  Johns, 

of  the  clerk  to  affix  the  seal  of  the  court  (N.  Y.)  170,  which  case  is  not  directly 

to  the  writs  did  not  render  them  void,  in  point;  and  "5  Cow.  550,  and  5  Wend. 

It  was  a  defect  which  could  be  cured  I33«"  which  citations  will  be  found, 

by  amendment,  as  the  larger  number  upon  an  inspection  of  the  Reporters,  to 

of  authorities  cited   upon  that  point  be  wrong,  the   error  being  doubtless 

•  ♦  •   abundantly    established.      The  clerical. 

seals  were  affixed  to  the  executions  by  United  Btatas. — In  ^tna  Ins.  Co.  v. 

an  order  of  court  before  this  motion  Hallock,  6  Wall.  (U.  S.)  556,  it  was 

was  made  to  set  aside  the  sales.     We  held  that  under  a  statute  (Code  Ind.,$ 

cannot  doubt  the  power  of  the  court  to  409)  requiring  the  writ  to  be  sealed,  a 

make  this   amendment.      The   power  yf^riyacf  a  j  bearing  no  seal  is  void  and 

given  courts  in  chapter  100,  Rev.  Stat,  confers  no  authority  upon  the  officer; 

1849,  to  rectify  and  amend  errors  in  Mr.  Justice  Miller  saying:   "Theau- 

their  proceedings,  writ?  and  process,  thorities  are  uniform  that  all  process 

is   exceedingly    broad    and    liberal."  issuing  from  a  court,  which  by  law  au- 

Citing  Taylor  x>.  Courtnay,  15  Neb.  thenticates  such  process  with  its  seal, 

190.  is  void  if  issued  without  a  seal.    Coun* 

1.  In  minolB  it  has  been  held  that  the  sel  for  plaintiffs  in  error  have  not  cited 
want  of  a  seal  renders  the  writ  void,  a  single  case  to  the  contrary,  nor  have 
Mann  v.  Reed,  49  111.  App.  406;  Peas-  our  own  researches  discovered  one." 
ley  V,  Weaver,  6^.  111.  App.  io,  follow-  But  see  Wolf  v.  Cook,  40  Fed.  Rep. 
ffi^Sidwell  'T.  Schumacher,  99  111.  437;  432,  in  which  case  the  validity  of  an 
Roseman  v.  Miller,  84  111.  297,  holding  attach ment\i^%  in  question;  and  it  be- 
that  a  sale  under  an  execution  having  ing  insisted  that  the  writ  was  absolutelj 
no  seal  is  a  nullity  and  should  be  set  void  under  the  ruling  in  ^tna  Ins. 
aside.  But  the  objection  that  the  exe-  Co.  v,  Hallock,  6  Wall.  (U.  S.)  556, 
cution  had  no  seal  cannot  be  made  by  Jenkins,  J.,  said:  "It  would  require 
a  stranger  claiming  title  to  the  prop-  a  precise  declaration  of  superior  and 
erty  seized  by  the  sheriff.  Broadwell  constraining  authority  to  require  me 
V.  Paradice,  81  111.  474.  to  hold  to  such  absurdity.    I  do  not 

LoniBlana. — Bonin  v.  Durand,  2  La.  so  read  the  decision  «  ♦  *.    There  no 

Ann.  776,  holding  that  an  execution  question  of  inherent  power  to  amend, 

which  bears  no  seal  confers  no  author-  or  of  curative  statutes,  was  invoked, 

ity  upon  the  officer  to  whom  it  is  di-  *  *  *  The  defendants  cannot  now  com- 

rected.  plain  of    the    defective  writ,     Thej 

Mew  HampsMre.  —  In  Hutchins  v.  waived  all  objection  on  that  score  bj 
Edson,  I  N.  H.  139,  it  was  held  that  moving  in  the  state  court  to  set  aside 
the  constitutional  provision  that  **all  the  levy  thereunder  on  other  grounds, 
writs  issuing  out  of  a  clerk's  office,  in  and  by  failure  to  raise  the  objection 
any  of  the  courts  of  law,  «  *  *  shall  be  prior  to  the  release  of  the  property  to 
under  the  seal  of  the  court  whence  they  them  upon  filing  bond  for  the  debt." 
issue,"  renders  a  seal  essential  to  the  Alderson  says,  speaking  of  the  fore- 
validity  of  the  writ,  and  that  no  officer  going  declaration  by  the  Supreme 
can  justify  anything  done  under  a  writ  Court :  **  This  is  a  most  surprising  dec- 
and  execution  not  under  seal,  the  writ  laration,  because  it  is  most  egregiouslj 
being  no  better  than  a  piece  of  blank  incorrect."  Aid.  Jud.  W.  &  P.,  k  33* 
paper.  In  Maine  the  court  has  allowed  the 

Ohio. —  Boal   V,    King,  6  Ohio    11,  clerk  to  amend  the  writ  by  affixing  the 

wherein  Lane,  J.,  says :  **  No  principle  seal  thereto  even  after  the  execution 

is  more  definitively  settled  than  that  has  been  extended  on  land.     Sawyer:', 

the  process  of  a  court  having  a  seal  can  Baker,  3  Me.  29.     But  in  a  later  case 

only  be  evidenced  by  its  seal,  which  it  was  held  that  an  execution  to  which 

is  the  appointed  mode  of  showing  its  no  seal  has  been  affixed  constitutes  no 
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11.  Deieription  of  the  Judgment. — The  execution  must  intel- 
ligibly refer  to  the  judgment,  and  must  show  on  its  face  that 
such  a  judgment  has  been  rendered  by  a  competent  court  as  will 
justify  its  emanation.* 

authontj  to  seize  and  dispose  of  the  de-  ett,  63  Md.  57 ;  Deakins  v.  Rex,  60  Md. 

fendanf  s  goods ;  and  in  that  case,  the  593 ;  Miles  v.  Knott,  12  Gill  &  J.  (Md.) 

writ  haying  been  issued  bj  a  justice^of  442 ;  Albee  v.  Ward,  8  Mass.  7^  in 

the  peace,  it  was  held  that  he  had  no  which  case  an  execution  issued  on  a 

power  to  amend  it  by  affixing  the  seal,  recognizance  was  irregular  because  it 

Porter  v.  Haskell,  11  Me.  i*j*j ,  follow-  stated  incorrectly  what  was  taken  and 

ing  Toof  V,  Bently,  5  Wend,  (N.  Y.)  the  penalty  of  the  recognizance;   Per- 

276.    In  each  of  these  last- mentioned  kins  v,  Spaulding,  2  Mich.  157;  Har- 

cases  the  court  notices  the  distinction  Ian  v.   Harlan,    14  Lea    (Tenn.)    107, 

between  an  amendment  by  a  justice  of  wherein  it  is  stated  that  "  it  should  ap- 

the  peace  and  the  amendment  of  a  proc-  pear  from  the  execution  what  judg- 

ess  issued  out  of  the  higher  courts,  ment    is    intended   to  be  enforced;" 

"In  such  cases,"  it  is  said,  "the  court  Trotter  v.  Nelson,  i  Swan  (Tenn.)  7; 

orders  the  clerk  to  correct  the  errors  Perry  v.  Whipple,  a''  Vt.  278. 

he  has  made  in  issuing  executions ;  but  Texas  Statute.— Say les'  Tex.  Civ.  Stat., 

in  justices'  courts  it  has  not  been  al-  art.  2281,  requires  the  writ  to  correctly 

lowed.  Theduty  of  the  justice,  having  describe  the  judgment.     Cleveland  v. 

bj  law  no  clerk,  is  to  make  out  execu-  Simpson,  77  Tex.  96  [citing  Battle  v, 

tions  himself  and  to  do  it  correctly;  Guedry,  58    Tex.    11 1,   and  Criswell 

iuid  he  is  bound  to  know  what  that  duty  v,  Ragsdale,  18  Tex.  443]. 

requires."  Where  a  Judgment  for  a  Debt  is  de- 

In  Hoztli  Carolina  it  has  been  held  scribed  as  having  been  rendered  in 
that  a  writ  which  is  not  sealed  confers  consequence  of  the  "  nonperformance 
no  power  on  the  sheriff,  Seawell  v,  of  a  certain  promise  and  assumption," 
Cape  Fear  Bank,  3  Dev.  L.  (N.  Car.)  the  variance  is  unessential,  and  the  ex- 
279,  22  Am.  Dec.  722  [citing  Governor  ecution  should  not  be  quashed.  Mc- 
V.  M'Rea,  3  Hawks  (N.  Car.)  226] ;  and  Mahan  v.  Colclough,  2  Ala.  68. 
that  a  purchaser  under  such  defective  Judgment  by  ConfesBlon.  —  The  de- 
writ  acquires  no  title,  Taylor  v,  Tay-  scription  of  the  judgment  in  the  exe- 
lor,  83  N.  Car.  116.  But  see  Purcell  v.  cution  as  having  been  obtained  in  an 
McFarland,  i  Ired.  L.  (N.  Car.)  34,35  action,  when,  in  fact,  it  w^as  a  judg- 
Am.  Dec.  734,  holding  that  the  omis-  ment  by  confession,  is  not  a  substan- 
sion  of  the  clerk  to  affix  the  seal  is  a  tial  defect.  Healy  v.  Preston,  14  How, 
mere  misprision,  and  that  the  writ  may  Pr.  (N.  Y.  Supreme  Ct.)  20. 
be  amended  for  the  protection  of  a  Parties  to  Action. — Where  it  is  re- 
hona  fide  purchaser  where  no  third  per-  quired  by  statute  that  the  names  of  the 
son  is  injuriously  affected  thereby,  parties  to  the  action  shall  be  stated,  a 
Citing  Seawell  v.  Cape  Fear  Bank,  3  writ  which  gives  the  name  of  the 
Dev.  L.  (N.  Car.)  279,  22  Am.  Dec.  party  who  recovered  the  judgment, 
Ti2.  See  also  Phillipse  v.  Higdon,  and  also  the  name  of  the  party  against 
Busb.  L.  (N.  Car.)  380,  wherein  Pear-  whom  it  was  recovered,  is  sufficient  on 
^n,  J.,  says  that  an  execution  to  which  collateral  attack,  Williams  v.  Brown, 
no  seal  is  affixed  is  amendable.     Cit-  28  Iowa  247. 

iuff  Bender  v.  Askew,  3  Dev.  L.  (N.  Becital  as  to  tbe  Party  Wbo  BecoTered 

Car.)  149,  and  Purcell  v.  McFarland,  i  Judgment. — An  execution  reciting  that 

Ired.  L.  (N.  Car.)  34.  judgment  was  rendered  in   an  action 

1.  Jonesv.Goodbar, 60  Ark.  i82;Hin-  "between  A,  plaintiff,  and  B,  defend- 

man  v.  Pope,  6  111.  131,/tfr  Lockwood,  ant,"  without  stating  in  whose  favor 

]. ;   Anderson  r.  Gray,   134  III.    560;  the  judgment  was  rendered,  but  which 

Brown  v.  Duncan,  132  111.  413,  22  Am.  is  signed,  as  required  by  statute,  by  the 

St  Rep.  545;   Burdick   v,  Shigley,  30  attorney  for  the  plaintiff,  is  good ;  the 

Iowa  63,  to  which  case  reference  is  made  subscription     by     the     attorney    for 

for  the  form  of  a  writ  issued  on  a  jus-  the  plaintiff  showing  that  judgment 

tice's  judgment  which  was  held  to  suffi-  was  in  favor  of  the  plaintiff.  Morrison 

ciently  describe  the  judgment;  Dean  v.  Austin,  14  Wis.  601. 

V.  Goiddardi  13  Iowa  ^ ;  Hall  v,  Clag-  Execution  Issued  on  Judgment  Beoo?- 
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Uk  Baqvlriag  ]l«Mri|tloB. — ^A  recital  in  the  execution  as  to 
the  judgment  on  which  it  is  based,  is  required  for  the  benefit  of 
both  the  officer  and  the  purchaser,  as  the  one  must  know  what 

judgment  he  is  to  enforce,  and  the  other  must  be  able,  in  sup- 
porting his  title,  to  show  a  judgment  authorizing  the  issuance  of 
the  writ.* 

]>eteri]Ptioii  of  tha  Court  whieh  Bondored  the  Judgnoiit. — ^The  writ  must 
identify  the  court  which  rendered  the  judgment,  and  a  defect  in 
this  respect  is  considered  substantive  and  material.' 

orod  on  JnJgment.  —  In  Garvin  v.  Gar-  described    in    the  writ  as  the  statute 

Tin,   21    S.  Car.    83,    an    action    was  requires,  bj  giving  the  court,  parties, 

brought  by  R.  G.  against  John  G.,  and  amount,  etc. 

the  judgment  authorized  the  defendant.  Two  JndgmeBtB  fior   Same   CaiM  of 

].  G.,  to  issue  an  execution  against  the  Aetlon.  —  Where  two   suits  are  com- 

plaintiff,  R.  G.,  on  a  judgment  recov-  menced,  one  at  law,  aided  bj  attach- 

ered  bj  F.  against  R.  G.,  which  had  ment,  and  another  in  equity,  and  after 

been  assigned  to  the  defendant,  }.  G. ;  the  entry  of  the  judgment  in  the  action 

and  it  was  held  that  an  execution  issued  at  law,  the  petition  in  the  suit  in  equity 

on  such  judgment  was  properly  entitled  is  amended  so  as  to  recite  the  fact  of 

of  the  cause  out  of  which  it  arose,  **  R.  the  judgment,  and  to  pray  that  the  at- 

G.  V,  J.  G.,"  and  that  the  objection  tachment  in  that  action  be  declared  a 

could  not  be  made  that  the  execution  lien  upon  certain  premises  involved, 

was  not  styled  **  F.  for  the  use  of  J.  G."  and  a  decree  is  rendered  giving  the 

N60«uit7  to  Copy  Decroe  into  Special  plaintiff  a  special  execution,  it  is  im- 

Wrlt. —  In  Burkett  v.  Clark,  46  Neb.  material,  it  would  seem,  whether  the  ex- 

466,  it  is  said,  by  Ragan,  C,  that  in  ecution  issue  on  the  judgment  at  law 

cases  where  the  officer  is  commanded  or  on  the  decree  in  equity,  and  itsissu- 

to  sell  real  estate  to  satisfy  the  decree  ance  on  the  decree  in  equity,  if  error, 

foreclosing  a  mortgage,  it  is  the  better  will  not  affect  the  title  of  a  purchaser, 

practice  to  embody  in  or  attach  to  the  Keith  v.  Losier,  88  Iowa  649. 

order  of  sale  or  execution  (which  terms  1.  Per  Irving,  J.,  in  Deakins  v.  Rex, 

are  used  interchangeably)  a  copy  of  the  60  Md.  593. 

decree,  for  the  reason  that  the  officer,  2.  Trotter  v.  Nelson,  z  Swan  (Tenn.) 
in  making  such  a  sale,  must  do  so  in  7,  wherein  Totten,  J.,  says:  "If  the  ex- 
strict  conformity  with  the  terms  of  the  ecution  be  so  defective  as  not  to  iden- 
decree.  Citing  Nebraska  L.  &  T.  Co.  tify  the  court  from  which  it  issues,  or 
V.  Hamer,  40  Neb.  281.  the  suit  in  which  it  issues,  •  *  •  the 

Writ  lasaed  on  Judgment  of  Afflzniance.  execution  will  be  considered  as  merely 

—The  clerk  of  the  District  Court,  in  void." 

issuing  an  execution  on  a  judgment  of  But  in  Ross  v,  Shurtleff,  55  Vt.  177, 

affirmance  after  the  receipt  of  the  man-  an  execution  issued  on  a  judgment  of 

date   of   the   Supreme   Court,   should  the  Supreme  Court,which  described  the 

recite  in  the  writ  the  fact  of  tlie  rendi-  judgment  as  having  been  rendered  by 

tion  of  the  former  judgment  by  the  a  county  court,  was  not  considered  void 

District  Court,  the  appeal  therefrom,  because  it  was  in  all  other  respects  for- 

and  the  rendition  of  the  judgment  of  mal,  and  furnished  the  data  for  its  own 

affirmance,  with  such  particularity  as  rectification  by  stating  that  the  judp- 

to  disclose  upon  what  authority  the  ment  was  recovered  at  a  time  when  no 

clerk  acted  in  issuing  the  writ.     Irvin  other  court  than  the  Supreme  Court 

V,    Ferguson,    83    Tex.  491,   wherein  could  have  been  in  session, 

it  is  said  that  the  writ  would  not  be  In  Wright  v,  Nostrand,  94  N.  Y.sii 

void  because  it  did  not  contain  such  an  execution  was  entitled  **  N.  Y.  Su- 

recitals,  as  they  would  only  become  perior  Court,"  and  stated  in  its  bodj 

important  when  property  is  sold  for  that   the   judgment  was  rendered  In 

an  inadequate  price  or  upon  motion  to  the  Superior  Court  as  appeared  by  the 

quash  the  writ,  and  even  then  might  not  judgment  roll  on  file  in  the  office  of  the 

be  given  a  controlling  influence  if  the  clerk  of  the  Superior  Court,  and  it  was 

judgment  of  the  Supreme  Court  was  held  to  be  fairly  inferable  that  the  judg- 
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Jnifdietion  of  Court. — An  execution  issued  by  a  court  of  limited 
or  inferior  jurisdiction  need  not  show  on  its  face  that  the  court 
had  jurisdiction  to  render  the  judgment.^ 

Tht  Date  of  the  Bendition  of  the  Judgment. — Very  little  importance  is 
attached  to  the  recital,  in  the  execution,  of  the  date  when  the 
judgment  was  rendered,  and  omissions  and  clerical  errors  are 
disregarded  when  there  are  other  marks  sufficient  to  identify  the 
judgment  upon  which  the  execution  issued ;  and  amendments  are 
freely  allowed.* 

ment  was  rendered  bj  the  Superior  the  judgment  was  rendered  Decern- 

Court  of  the  city  of  New  York,  and  that  ber  3oth,  was  not  considered  variant; 

if  insufficient  it  was  amendable  and  not  Mooney  v.  Moriarty,  36  lU.  App.  175, 

void.    See  also  Brown  v.  Duncan,  132  wherein  it  was  held  that  an  execution, 

III.  413,  23  Am.  St.  Rep.  545,  holding  if  defective  for  failure  to  state  the  date 

that  the  writ  must  show  out  of  what  of  the  judgment,  is  not  void,  and  may 

court  it  is  issued.  be  amended  by  the  judgment  either 

SztentteiilBnied  after  FUliigTraiisorlx»t  before  or  after  a  sale  [citing'  Durham 
of  Jadgmwt. — On  an  execution  issued  v.  Heaton,  28  111.  264] ;  Sprott  v.  Reid, 
out  of  the  Court  of  Common  Pleas  upon  3  Greene  (Iowa)  489,  56  Am.  Dec.  5^9, 
atranscriptofajudgment  rendered  by  a  in  which  case  it  was  held  that  a  mis- 
justice  of  the  peace,  the  execution  may  recital  did  not  affect  the  title  of  a  pur- 
describe  the  judgment  as  a  judgment  of  chaser  on  collateral  attack ;  Stevens  7^ 
the  common  pleas.  Hamilton  t;.  Daw-  Roberts,  121  Mass.  555,  wherein  the 
«on,  4  Pa.  L.  J.  141,  citing  Hitchcock  writ  bore  date  October  21,  1873,  and 
V.  lx)ng,  2  W.  &  S.  (Pa.)  169.  recited  that  the  judgment  was  recov- 

Offldal  Deilgnatlon  of  Justice.  —  In  ered  at  a  term  of  the  court  held  **on 

Dean  v,  Goddard,  13  Iowa  292,  an  ex-  the  first  Monday  of  September  last,  to 

ecution  issued  and  signed  by  a  justice  wit,  on  the  i^ith  day  of  October,  A.  D. 

ofthepeace,  which  recited  that  a  judg-  187  ,"  and  tlie  imperfect  attempt  to 

ment  had  been    recovered    before    a  repeat  the  year  was  disregarded ;  Per- 

named  person,  without  describing  him  kins  v.  Spaulding,  2  Mich.  157,  holding 

as  a  justice  of  the  peace,  or  as  an  offi-  that  the  failure  of  the  writ  to  recite  the 

rial,  was  upheld,  although  the  justice  year  does  not  affect  its  validity  when 

who  issued  the  writ  was  not  the  person  the  judgment  is  properly  described  in 

named  as  the  one  who  had  rendered  the  other  respects;  Millis  v.  Lombard,  32 

judgment,  the  judgment  having  been  Minn.  259, wherein  the  court  overlooked 

rendered  by  a  justice  of  the  peace  who,  a  mistake  of  twenty  days  in  giving  the 

at  the  time  of  the  issuance  of  the  writ,  date ;    Dailey  v.  State,  56  Miss.  475, 

was  out  of  office.  holding  that  although  the  writ  states 

1.  Hamilton  v,  Moreland,  15  Ga.  343,  an  impossible  date,  as,  e.g.,  a. date  sub- 

distinguisking  Gray  v,  McNeal,  12  Ga.  sequent  to  the  issuance  of  the  writ,  the 

424,  wherein  the  decision  was  in  refer-  officer   is  protected  in  executing  the 

encc  to  the  judgment  and  not  to  the  process;  Stewart  v.  Severance, 43  Mo. 

execution;  Field  t^.  Parker,  4  Hun  (N.  322,  97  Am.  Dec.  392,  wherein  a  mis- 

Y.)  342.    In  the  latter  case  an  execu-  take  of  one  day  was  disregarded,  and 

tion  issued  by  a  justice  of  the  peace  the  title  of  the  purchaser  under  the 

was  upheld  which,  after  its  teste,  pro-  writ  was  upheld ;  Tilton  v.  Barrell,  17 

ceeded  as  follows:  Fed.  Rep.  59,  wherein  the  execution 

uQ^l,^  $10000  ^**  upheld  on  collateral  attack. 

Costs... .".'..'.....". !!.!.!!     3  55  See  also  Chase  v.  Oilman,  15  Me. 

64,  holding  that  where,  through  the 

Jnderment $103  55"  misprision  of  the  clerk,  there  is  a  mis- 

1  Franklin  v.  Merida,  50  Cal.  289;  recital  of  the  term  at  which  the  judg- 

Drawdy    v.    Littlefield,  75    Ga.    215 ;  ment  was  recovered,  the  writ  may  be 

Steele  V.  Cochran,  88  Ga.  296,  in  which  amended.     Citing  Wright  v.  Wright, 

case  a  magistrate's  docket  contained  6  Me.  415,  and   Sawyer  v.  Baker,  3 

an  entry  of  judgment  at  the  December  Me.  29. 
term,  and  an  execution  reciting  that        But  see  contra,  Rider  v,  Alexander, 
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BMitel  Tonddng  Dooketing  of  Judgment. — ^An  execution  issued  to  a 
county  in  which  the  judgment  has  been  docketed,  which  fails  to 
state,  as  required  by  statute,  the  time  and  place  of  the  docketing 
of  the  judgment,  is  not  void,  but  is  amendable.* 

12.  Conformity  to  the  Judgment — a.  The  Necessity  of  Fol- 
lowing THE  Judgment. — The  writ  must  conform  to  the  judg- 
ment on  which  it  is  issued  in  every  essential  particular,  as  will  be 
shown  with  more  exactness  hereinafter,  and  must  be  warranted 
by  such  judgment.* 

I  D.  Chip.  (Vt.)  267,  holding  that  an  v.  Littlefield,  75  Ga.  315;  Smith  v, 
execution  reciting  a  judgment  ren-  Lockett,  73 Ga.  104;  Clayton  x^.Maj, 68 
dered  at  the  June  term,  1810,  when  in  Ga.  27;  Moughon  v.  Brown,  68  Gra.  207; 
fact  the  judgment  was  rendered  at  the  Greene  v,  Oliphant,  64  Ga.  565 ;  Brad- 
June  term,  1807,  is  irregular  and  will  ford  v.  Water  Lot  Co.,  58  Ga.  280; 
not  support  the  title  of  the  purchaser.  Powell  v.  Perry,  63  Ga.  417 ;  Mitchell 

1.  MoUison  V.  Eaton,  16  Minn.  426,  v,  Toole,  63  Ga.  93;  WiUiams  v.  At- 
tn which  case  the  irregularity  was  con-  wood,  57  Ga.  190 ;  Reese  v.  Burts,  39 
sidered  merely  technical;  Sabin  xk  Ga.  565;  Hall  v,  Lyon,  37  Ga.  636. 
Austin,  19  Wis.  421 ;  Swift  v,  Agnes,  Illinois. — Anderson  r.  Gray,  134 
33  Wis.  228,  in  which  case  a  mistake  111.  550;  Hobson  v.  McCambridge,  130 
of  one  day  was  considered  a  trifling  111.  367,  holding  that  the  writ  must  fol- 
and  immaterial  error.  low  the  judgment  in  every  essential 

But  see  Kentzler  v,  Chicago,  etc.,  R.  particular ;  Corbin  v.  Pearce,  81   111. 

Co. ,47  Wis.  641,  holding  that  where  an  461;  Cohen  v.  Menard,  31  111.  App. 

execution  is  issued  to  a  county  other  503 ;  Brinton  v.  Gerry,  7  111.  App.  238. 

than  that  in  which  the  judgment  was  Indiana, — Dandistel  v.  Kronenber- 

recovered,  it  must  show  that  the  stat-  ger,  39  Ind.  405. 

utory  conditions  precedent  to  its  issu-  Iowa. — Wilson  v.  Renter,  29  leva 

ance  have  been  performed.  176;  Hampson  v,  Weare,  4  Iowa  13, 66 

New  Tork  Statute. — In  Nanz  v.  Oak-  Am.    Dec.    116;    Sprott    v.    Reid,   3 

ley,  60  Hun  (N.  Y.)  431,  21  Civ.  Pro.  Greene  (Iowa)  ^89,  56  Am.  Dec.  549; 

Rep.  (N.  Y.)  71,  the  execution  was  re-  Cornell  v.  Doolittle,  2  Greene  (Iowa) 

garded  as  fatally  defective  because  it  385. 

did  not  contain  a  recital  that  the  judg-  Kansas. — Gleason  v.  Itten,  52  Kan. 

ment  had  been  docketed  in  the  county  218  [citing  Fisher  v.  Franklin,  38  Kan. 

to  which  the  execution  was  issued,  in  251,  and  Fuller  v.  Wells,  42  Kan.  551]. 

compliance  with  Code  Civ.  Pro.   (N.  Kentucky. — Debard  v.  Crow,  7].  ]• 

Y.),  i  1369,  which  requires  an  execu-  Marsh.  (Ky.)  7,  22  Am.  Dec.  113;  Noc 

tion  against  property,  if  the  judgment  v.  Conyers,  6  J.  J.  Marsh.  (Ky.)  514; 

has  not  been  filed  in  the  clerk's  office  Com.  v.  Fisher,  2  J.  J.  Marsh.  (Ky.)i37; 

of  the  county  to  which  it  is  issued,  to  Graham  v.  Price,  3  A.  K.  Marsh.  (Ky.) 

specify  the  time  when  the  judgment  was  522, 13  Am.  Dec.  199 ;  Bridges  v.  Cald- 

docketed  in  that  county.  well,  2  A.  K.  Marsh.  (Ky.)  195;  Breck- 

3.  Alabama. — DeLoach  v.  Robbins,  inridge  v.  Taylor,  i  B.  Mon.  (Ky.)  263; 

102  Ala.  288.  Pemberton  v.  Searce,  Hard.  (Ky.)  4. 

Arkansas. — Hightower  v.  Handlin,  See  also  Knight  v.  Applegate,  3  T.  B. 

27  Ark.  20,  wherein  it  is  said  that  the  Mon.  (Ky.)  335 ;    Tanner  v.  Grant,  10 

writ  must   follow   the  "judgment   in  Bush  (Ky.)  362. 

every  essential  particular;  '*  Blanks  v.  Louisiana. — Dugat  f.  Babin,  8  Mar- 
Rector,  24  Ark.  496,  88  Am.  Dec.  780;  tin  N.  S.  (La.)  391. 
Jones  V.  (ioodbar,  60  Ark.  182.  Maine. — Prescott  v.  Prescott,  62  Me. 

California. — Davis  v.  Robinson,  10  428,  citing  Clark  v.  Fowler,  5  Allen 

Cal.  411.  (Mass.)  45. 

Connecticut.  —  Hall    v.    White,    27  Maryland. — Deakins  v.  Rex,6oMd. 

Conn.  488;  Palmer  v.  Palmer,  2  Conn.  593;  Gwinn  v.  Whitaker,  1  Har.  &  J. 

462.  (Md.)  754.    See  also  Columbia  Bank 

Georgria. — Forrester  v,  Tift,  84  Ga.  v.  Ross,  4  Har.  &  M.  (Md.)  456. 

595;  Frick  V,  Davis,  80 Ga.  482 ;  Drawdy  Massachusetts, — Nims  v.  Spurr,  138 
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i.  The   Degree   of    Strictness   Required, — It   is  not 

essential  to  the  validity  of  an  execution  that  the  utmost  possible 
strictness  should  be  observed  in  reciting  the  judgment,  and  it  is 

Mass.  209;  Albee  V.  Ward,  8Mas8. 79;  Cooper,  87  Pa.  St.  443;  McCormick 

Cushman  v.  Carpenter,  8  Cush.  (Mass.)  v.  Meason,  i  S.  &  R.  (Pa.)  92 ;  Stuck- 

^.    See  also  Clark  V.  Fowler,  5  Allen  ert  v.  Ellis,  2  Miles  (Pa.)  433;  Gibbs 

(Mass.)  45.  V,  Atkinson,  3  Pa.  L.  }.  139. 

Mississippi.  —  Bowen  v.  Bonner,  45  Rhode  Island, — Lynch  v,  Webster, 

Miss,  id;  Morton  v.  Simmons,  2  Smed.  17  R.  I.  513. 

&  M.  (Miss.)  601.  South  Carolina, — Beazley  v,  Dunn, 

Missouri. — Davis  v.  Kline,  76  Mo.  8  Rich.  L.   (S.  Car.)   345;   Giles  v, 

310;  Bain  v.  Chrisman,  27  Mo.  293;  Pratt,  i  Hill  L.  (S.  Car.)  339,  26  Am. 

Crittenden  v,  Leitensdorfer,  35  Mo.  Dec.  170. 

239;   Malonej  v.  Real  Estate  Bldg.,  Tennessee. — Harlan  v.    Harlan,    14 

etc.,  Assoc.,  57  Mo.  App.  384 ;  Sapping-  Lea   (Tenn.)   107;   Fowlkes    v.    Pop- 

toD  V.  Lenz,  53  Mo.  App.  44;  Zelle  v.  penheimer,  4  Lea  (Tenn.)  422 ;  Boyken 

Bobb,  14  Mo.  App.  267.  V.  State,  3  Yerg.  (Tenn.)  426;  Trot- 

Nevada, — Solen  v.  Virginia,  etc.,  ter  v.   Nelson,   i    Swan    (Tenn.)    7; 

R.  Co.,  14  Nev.  405 ;  Hastings  v.  John-  Jennings  v.  Pray,  8  Yerg.  (Tenn.)  85. 

son,  I  Nev.  613.  See    also    Saunders    v,    Gallaher,    2 

New  Jersey.  —  Linn  v.  Hamilton,  Humph.  (Tenn.)  445. 

34  N.  J.  L.  305.  Texas. — Cleveland   v,  Simpson,  77 

New  Torh. — Gridley  v.  McCumber,  Tex.   96,   holding  that  under  Sayles* 

5  How.  Pr.  (N.  Y.  Supreme  Ct.)  414;  Tex.  Civ.  Stat.,  ^  2281,  requiring  the 

Farnham  V.  Hildreth,  32Barb.  (N.  Y.)  writ   to  correctly  describe  the  judg- 

277;  Woodcock  w.  Bennet,  I  Cow.  (N.  ment,     an     execution    which    is    not 

Y.)  711 ;  National  Park  Bank  v.  Salo-  authorized  by  the  judgment  cannot  be 

men,    17    Civ.    Pro.     Rep.     (N.     Y.  sustained.     See  also  Owens  v,  Clark, 

Supreme  Ct.)  8;  Farmers',  etc.,  Nat.  78  Tex.  547,  wherein  it  is  said  that  it 

Bank  v.  Crane,  15  Abb.  Pr.  N.  S.  (N.  is  the  duty  of  the  clerk,  in  issuing  the 

Y.  Supreme  Ct.)  434.   In  the  last-men-  writ,  to  follow  the  directions  of  the 

tioned  case  Fancher,  J.,  says:  **  It  is  a  judgment;   Roberts  t/.  Connellee,  71 

well-settled  principle  of  practice  that  Tex.  11 ;  Hart  v.  McDade,  61  Tex.  208; 

an  execution,  being  founded  on   the  Trammell  v.  Watson,  25  Tex.  Supp. 

judgment  must  in  all  respects  follow  210;  Criswell  t^.  Ragsdale,  i8Tex.  443; 

it,  and  be  warranted  by  it."  Martin  v.  Rice,  16  Tex.  157. 

North  Carolina.  —  Coltraine  v.  Mc-  Vermont. — Fairbanks  v.  Devereaux, 

Cain,  3  Dev.  L.  (N.  Car.)  308,  24  Am.  48  Vt.  550,  wherein  it  is  said  that  great 

Dec  256;   Rutherford  v.  Raburn,  10  accuracy  is  required;  Perry  v.  Whip- 

Ired.  L.  (N.  Car.)  144.     See  also  King  pic,  38  Vt.  278;  Wilson  v.  Fleming,  16 

V.  Featherston,  4  Dev.  &  B.  L.  (N.  Vt.  649. 

Car.)  126;  Walker  v.  Marshall,  7  Ired.  Virginia. — Snavely    v.    Harkrader, 

L.  (N.  Car.)  i.  30  Gratt.  (Va.)  487. 

Ohio* — Monaghan  v.  Monaghan,  25  West  Virginia. — Taney  v.   Wood- 
Ohio  St.  325,  wherein  it  is  said  that  mansee,  23  W.  Va.  709;  Holt  v.  Lynch, 
••the  judgment  is  the  foundation  upon  18  W.  Va.  567. 
which  the  execution  rests."  United  States. — Murphy  v.  Lewis, 

Oregon.  —  Jones  v.  Dove,  7  Oregon  Hempst.  (U.  S.)  17;  Tilton  v.  Barrell, 

467,  wherein  it  is  said  that,  **  as  a  matter  17  Fed.  Rep.  59,  in  which  latter  case 

of  course,  it  must  be  made  to  appear  the  rule  is  laid  down  that  it  must  ap- 

that  the  execution  was  issued  upon  the  pear  from  the  execution  what  judgment 

same    judgment    introduced    in    evi-  is  intended  to  be  enforced  by  it. 

dence ;"  Flint  v.  Phipps,  20  Oregon  340.  WrltlMued  on  Forfeited  Bond. — Where 

Pennsylvania, — Wilson  v.  Arnold,  an  execution  is  issued  by  authority  of 

172  Pa.  St.  264;  Sheetz  v.  Wynkoop,  statute  upon  a  forfeited  bond,  the  same 

74  Pa.  St.  198;   Kneib  v.  Graves,  72  rule  applies,  and  the  execution  must 

Pa.  St.  104,  wherein   it  is  said   that  conform  to  the  bond,  as  regards  the 

*'nothing  can  be  plainer  than  that  the  parties  and  the  amount,  etc.,  so  as  to 

execution  must  follow  the  judgment  enable  the  court,  from  an  inspection  of 

and  be  warranted  by  it;"  Duffield  v.  the  record,  to  see  that  the  execution 
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sufficient  that  the  execution  conforms  substantially  to  the  judg- 
ment.* 

Validity  of  Writ  Varying  from  Jndgmmt. — Mere  clerical  mistakes  do 
not  render  the  execution  void,  but  voidable  only  ;*  and  as  a  gen- 
eral rule  an  execution  which  does  not  follow  the  judgment  is  not 
absolutely  void  where  the  variance  is  not  substantiaL* 

ThjO  Title  of  a  PnrchaMr  cannot  be  successfully  attacked  collaterally, 
because  of  a  variance  between  the  writ  and  the  judgment,  if  it 
appears  that  the  judgment  offered  in  evidence  is  one  upon  which 
the. execution  was  issued.* 

was  issued  upon  the  bond  upon  which  263,  29  Am.  Dec.  368 ;  Averj  v.  Bow- 
it  purports  to  have  been  issued.  Moody  man,  ^  N.  H.  4531  77  Am.  Dec.  728; 
V,  Hoe,  23  Fla.  314.  Bissell  v.  Kip,  5  Johns.   (N.  Y.)  89; 

The  Reason  for  the  Bnle. — ^In  Snavely  Brown  v.  Betts,  13  Wend.  (N.  Y.)  29; 

t;.    Harkrader,   30    Gratt.    (Va.)   487,  Parmelee  v.  Hitchcock,  12  Wend.  (N. 

it  is  said:  **  There  is  a  substantial  rea-  Y.)   96;    Tilton  v.   BarreU,   17   Fed. 

son  for  this  requirement.    Where  the  Rep.  59. 

judgment  or  decree  is  satisfied  by  exe-  In  DeLoach  v,   Robbins,  loa  Ala. 

cution  in  the  hands  of  an  officer,  the  de-  288,  Haralson,  J.,  sajs :  *'  Justice  and 

fendant  is  entitled,  for  his  protection,  reason  do  suggest  that  mere  clerical 

to  record  evidence  of  the  discharge,  errors,  or  failures  to  recite  the  judg- 

This  evidence  is  not  furnished  by  an  nient   with   strictness,  ought   not  to 

execution,  although  duly  returned  sat-  avoid  the  execution,  and  it  is  every- 

isfied  by  an  officer,  which  does  not  cor-  where,  so  far  as  we  have  observed,  so 

respond  with  the  judgment  or  decree."  decided." 

Execution  Oonfonnlng  to  Judgment  as  8.  Hall    v.    Doyle,    35    Ark.    445; 

Amended  Nunc  pro  Tunc. — Where  an  Singer  Sewing  Mach.  Co.  v.  Barneit, 

execution  is  issued  against  several  per-  76  Ga.  377,  holding  that  as  the  writ  was 

sons  jointly,  and   at  the  time  of  its  not  void  but  voidable  only,  the  sheriff 

issuance  the  judgment  is  against  one  could  not  take  advantage  of  its  irreg- 

defendant  only,  but  after  the  issuance  ularity  as  an  excuse  for  not  execut- 

of  the  execution  a  judgment  is  entered  ing  it  \cUing  Gladden  v.  Cobb,  73  Ga. 

»«ifc/r<7/»ffc  against  all  the  defendants  235];  Cody  v.  Quinn,  6  Ired.  L.  (N. 

named  in  the  execution,  for  the  purpose  Car. )  191,  wherein  it  is  maintained  that 

of  curing  an  irregularity  in  the  judg-  the  sheriff  is  bound   to  perform  the 

ment  as   it  was  originally  rendered,  mandate  of  an  execution  which  is  reg- 

such  judgment  subsequently  entered  ular  on  its  face,  without  examining  its 

relates  back  by  intendment  of  law,  and  legality. 

the  execution  conforms  to  the  judg-  In  Parmelee  v,  Hitchcock,  12  Wend, 
ment.  Jordan  v.  Petty,  5  Fla.  326,  (N.  Y.)  96,  the  court  uses  the  follow- 
wherein  the  question  was  whether  or  ing  language :  *'  There  can  be  00 
not  the  issuance  of  such  execution  with-  doubt  that  a  sheriff  is  justified  in  eze* 
in  a  year  and  a  day  was  sufficient  to  cuting  any  process  from  a  court  of 
keep  the  judgment  alive.  general  jurisdiction  which  is  regular 

1.  Graham  v.  Price,  3  A.  K.  Marsh,  upon  its  face.  Where  an  execution  is 
(Ky.)  522,  13  Am.  Dec.  199.  delivered  to  him,  he  is  not  bound  to 

Substantial  Defeeta. — If  the  execution  inquire  whether  there  is  a  judgment 

be  so  defective  as  not  to  identify  the  to  support  it,  or  whether  the  execution 

suit  in  which  it  issues,  the  defect  is  corresponds   exactly   with   the  judg* 

substantial  and  material,  and  the  writ  ment;  if  it  is  regular  upon  its  lace,  it 

will  be  considered  as  void.     Per  Tot-  is  his  duty  to  execute  it;  if  there  is  any 

ten,  J.,  in  Trotter  v.  Nelson,  i  Swan  irregularity  or  error  in  it,  that  affects 

(Tenn.)  7.  the  parties,  not  the  ministerial  officer.'' 

2.  Jones  V,  Goodbar,  60  Ark.  182;  4.  Anderson  v,  Gmy,  13A  111.  550; 
Prescott  V,  Prescott,  62  Me.  430;  Corbin  v,  Pearce,  81  111.  461;  Rails- 
O'Grady  v,  Barnhisel,  23  Cal.  298;  back  v,  Lovejoy,  116  111.  442;  Swig- 
Hunt  V.  Loucks,  38  Cal.  372,  99  Am.  gart  v.  Harber,  5  111.  364,  39  Am.  Dec. 
Dec.  404;  Doe  v.  Rue,  4  Blackf.  (Ind.)  418;  Durham  v.  Heaton,  28  III.  264; 
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c.  Consolidation  and  Splitting  Up  of  Judgments— (i) 

Separate  Judgments  against  Several  Defendants^-z-^^tn  separate 
judgments  are  recovered  against  several  defendants  in  different 
suits,  it  is  not  permissible  to  issue  one  execution  upon  such 
separate  judgments,  although  they  are  all  in  favor  of  the  same 
plaintiff.^ 

(2)  Separate  Judgments  against  Same  Dejendant. — Likewise, 
where  two  or  more  plaintiffs,  in  separate  actions,  obtain  separate 
judgments  against  the  same  defendant,  an  execution  should  not 
be  issued  as  if  upon  a  joint  judgment,  butan  execution  should  be 
issued  on  each  judgment.* 

Miles  V.  Knott,  12  Gill  &}.  (Md.)  442;  different    amounts    is    irregular    and 

Ellis  V.  Jones,  51  Mo.  180,  wherein  it  should  be  quashed ;  Steele  v.  Graves, 

is  maintained  that  it  is  sufficient  that  68  Ala.  17,  holding  that  where   two 

the  execution  identifies  the  judgment,  bonds  given  by  an  administrator,  dif- 

In  Jackson  v,  Anderson,  4  Wend.  (N.  ferent  in  dates  and  amounts,  and  with 

Y.)  475,  it  is  said :  "  That  the  execu-  two  sets  of  sureties,  are  forfeited,  it  is 

tion  was  issued  upon   this  judgment  improper  to  issue  one  execution  against 

there  can  be  no  question.  *  *  *  The  both   sets   of  sureties;    Flemming  v. 

Taliditj  of  the  execution  was  not  af-  Dayton,  8  Ired.  L.  (N.  Car.)  453,  hold- 

fected  bj  the  variance.     It  was  amend-  ing  that  where  one  is  convicted  of  a 

able  at  any  time,  as  well  after  as  before  crime  and  sentenced  to  pay  a  fine  and 

the  gale."     Citing-  Bissell  v.  Kip,  5  costs,and,in  order  to  procure  his  release 

Johns.  (N.  Y.)  89.     See  also  Green  v.  from  custody,  another  confesses  judg- 

Cole,  13  Ired.  L.  (N.  Car.)  425,  and  ment  for  the  fine  and  costs,  the  judg- 

Harlan  v,  Harlan,  14  Lea  (Tenn.)  107.  ments  are  not  joint,  and  the  executions 

In  HorUi  CarolUui  it   is  provided  by  issued  thereon  should  be  several.     Cit- 

statute  (Code,  §  1347,  Act  1848,  c.  53)  ing  Dobson  v.  Murphy,  i  Dev.  &  B.  L. 

that  no  variance  between  the  execution  (N.  Car.)  586 ;  Blanchard  v.  Blanchard, 

and  the  judgment,  either  in  the  sum,  3  Ired.   L.  (N.  Car.)  105;  Collais  v. 

in  the  manner  in  which  it  is  due,  or  McLeod,  8  Ired.  L.  (N.  Car.)  221. 

in  the  time  when  it  is  due,  shall  in-  See  further  Brown  v.  Duncan,   133 

▼alidate  or  affect  the  title  of  a  pur-  111.  413,  22  Am.  St.  Rep.  545,  maintain- 

chaser.     Hinton  v.  Roach,  95  N.  Car.  ing  that  where  an  order  is  entered  re- 

106;  Rutherford  v.  Raburn,  10  Ired.  quiring  several  defendants  to  pay  each 

L.  (N.  Car.)  144.     See  also  Green  v.  a  certain  proportion  of  the  costs,  it 

Cole,  13  Ired.  L.  (N.  Car.)  425.  is  not  proper  to  issue  a  single  writ 

In  Qeofgla  it  is  presumed,  on  collat-  against  all  the  parties,  and  that  if  each 

eral  attack,  that  the  execution  follows  party's  proportion  has  been   assessed 

and  conforms  to  the  judgment.  Smith  by  the  clerk,  separate  execution  should 

V.  Phinizy,  71  Ga.  641 ;   Freeman  v.  be  issued. 

Binswanger,  57  Ga.  159 ;  Jones  v,  Mc-  Suit  Commenced  by  Trnstee  Proeeis.-^ 

Cleod,  61  Ga.  602;  Clinch  v.  Ferril,  Where  a  suit  is  commenced  by  trustee 

4S  Ga.  365.  process,  a  judgment  against  the  prin- 

1.  Dugat  V.  Babin,  8  Martin  N.  S.  cipal  debtor  and  a  judgment  against 

(La.)  391;  Turner  v.  Smith,  9  Tex.  the   trustee  are  distinct  and  separate 

626;  Rider  v.  Alexander,  i  D.  Chip,  judgments  to  all  intents  and  purposes, 

(Vt)  267.    See   also   Baltimore,  etc.,  and  can  no  more  be  joined  in  the  same 

R.  Co.  V.  Vanderwarker,  19  W.  Va.  writ  of  execution  than  separate  judg- 

265,  and  Taney  v.  Woodmansee,  23  ments  in  favor  of.  the  same  plaintiff 

W.    Va.  709,   holding  that  where  a  against  several  defendants  in  different 

decree  is  rendered  for  separate  and  suits.    Rider  v.  Alexander,  i  D.  Chip, 

distinct  amounts  against  parties   be-  (Vt.)  267. 

tween  whom  there  is  no  privity,  and  2.  Doe  v.  Rue,  4  Blackf.  (Ind.)  263, 

the  recoveries   are  all   separate    and  29  Am.  Dec.  368;   Merchie  r.  Gaines, 

distinct,  as  if  they  had  been  recovered  5  B.  Mon.   (Ky.)  126,  in  which  case 

in  separate  suits  upon  different  causes  '  separate  and  distinct  decrees  for  costs 

of  action,  one  execution  including  the  were  rendered  in  the  same  case  at  dif- 
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(3)  Several  Executions  on  One  Judgment, — The  plaintiff  cannot 
divide  his  judgment  and  take  out  separate  executions  for  differ- 
ent portions  thereof.^ 

Where  a  Judgment  Ii  Payable  in  Instalmenti,  falling  due  at  different 
periods,  an  execution  may  be  issued  for  each  instalment  as  it 
becomes  due ;  •  but  the  plaintiff,  if  he  sees  fit  to  do  so,  may  wait 
until  a  number  of  instalments  have  fallen  due,  and  may  include 
whatever  is  due  at  the  time  of  issuing  the  writ  in  one  execution, 
without  issuing  an  execution  for  each  instalment.^ 

A  Joint  Judgment  against  a  plurality  of  defendants  must  be 
followed  by  an  execution  including  all  the  defendants,  and  it  is 
not  permissible  to  issue  a  separate  execution  against  each  defend- 
ant* 

13.  The  Plaintiff,  and  Eecitals  Concerning — a.  In  General.— An 
execution  must  agree  with  the  judgment  in  respect  to  the 
parties ;  ^  and  must  be  issued  in  behalf  of  the  plaintiff  and  show 

ferent  terms  of  the  court,  and  were  instalments,  the  usual  as  well  as  the 

considered  as  wholly  unconnected  with  better  course  is  to  move  the  court  for 

each  other  as  if  they  had  been  rendered  leave  to  issue  an  execution  for  the  par- 

in  different  suits ;  Bain  v,  Chrisman,  27  ticular  sum  that  has  fallen  due. 

Mo.  293.  See  also  Cohen  v.  Menard,  31  3.  M* Kinney  v.  Carroll,  5  T.  B.  Mod. 

111.  App.  503,  wherein  it  was  held  that  (Ky.)  96;  Piatt  v,  Piatt,  9  Ohio  37. 

where  a  claim   is  filed  and   allowed  4.  Morse  v.  Dewey,  3  N.  H.  535; 

against  a  decedent's  estate  it  becomes  Boyken  v.  State,  3  Yerg.  (Tenn.)  426; 

a  judgment,  and  that  to  include  two  Flanders  v.  Batten,  50  Hun  (N.  Y.) 

separate  and  distinct  claims  in  one  ex-  542,  per  Bradley,  J.     See  also  State  v, 

ecution  for  the  amount  of  both  claims,  Stout,  n  N.  J.  L.  362,  in  which  case  it 

renders  the  execution  fatally  defective ;  was  held  that  where  a  judgment  is  ren- 

and  Stuart  v.  Heiskell,  86  Va.  191,  in  dered  on  a  recognizance,  by  which  the 

which  case  there  were  two  complain-  sureties  are  separately  bound,  one  exe- 

ants  before  the  court,  one  by  original  cution,  commanding  the  sheriff  to  make 

bill  and  the  other  by  cross-bill,  and  it  from  each  defendant  the  amount  for 

was  held  that  a  provision  in  the  decree  which    the    judgment    was    rendered 

giving  them  the  right  to  have  execu-  against   him,   is   proper   rather  than 

tions  severally  was  both  proper  and  in  one  execution  against  each  defendant; 

accordance  with  the  usual  practice.  Ewing,  C.  J.,  declaring  that  he  could 

1.  Davis  V.  Ferguson,  148  Mass.  603,  not  find  any  precedent  or  authoritj 
holding  that  the  plaintiff,  by  issuing  an  for  issuing  an  execution  against  each 
execution  for  damages,  when  the  judg-  defendant. 

ment  allowed  damages  and  costs.  Judgment  fbr  Costs. — Where  it  is  pro- 
waived  his  right  to  costs  and  could  not  vided  by  statute  that  costs  in  a  suit  for 
have  a  subsequent  execution  therefor,  partition  shall  be  paid  by  the  parties 
See  also  Weiss  x\  Chambers,  50  Mich,  plaintiff  and  defendant,  according  to 
158,  wherein  doubt  is  expressed  as  to  their  respective  interests  in  the  land, 
the  right  to  issue  two  executions,  one  and  that  against  all  parties  to  such  pro- 
for  the  debt  and  another  for  the  costs,  ceedings  amongst  whom  partition  shall 
See  further  Sheboygan  Bank  v.  Tril-  be  made,  an  execution  shall  issue  and 
ling,  75  Wis.  163;  People  v.  Chautau-  shall  be  levied  on  the  property  of  each 
qua  C.  P.,  I  Wend.  (5^.  Y.)73;  People  party  to  such  proceedings,  it  is  im- 
V,  Onondaga  C.  P.,  3  Wend.  (N.  Y.)  proper  to  issue  several  executions,  but 
331 ;  Todd  V,  Botchford,  86  N.  Y.  517.  there  should  be  one  setting  out  the  in- 

2.  Piatt  V.  Piatt,  9  Ohio  37.  See  terests  of  the  respective  parties  in  con- 
also  Skidmore  v.  Bradford,  4  Pa.  St.  formity  to  the  judgment.  Zellet/.Bobb, 
296,  wherein  it  is  said  by  Gibson,  C.  J.,  14  Mo.  App.  267. 

that  where  a  judgment  is  rendered  on  •  6.  Shorter  v,  Mims,  18  Ala.  655; 
a  bond  for  the  payment  of  money  by    Williams  v.  Atwood,  57  Ga.  190;  Com. 
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in  whose  favor  it  issues.* 

Writ  iMned  for  Costs. — An  execution  for  costs  should  be  issued  in 
the  name  of  the  prevailing  party,  rather  than  in  the  name  of  the 
officers  who  are  entitled  to  the  costs.* 

Void  or  Voidable. — An  execution  which  fails  to  show  in  whose 
favor  it  was  issued  is  void  on  its  face ;  ^  as  it  is,  also,  when  it  is 
issued  in  favor  of  an  altogether  different  person  than  the  one  in 
whose  favor  the  judgment  was  rendered.*  But  the  court  will 
uphold  the  writ  where  the  variance  is  an  immaterial  one, 
especially  when  the  execution  properly  describes  the  judgment 
in  other  respects,  and  the  record  furnishes  data  for  its  amend- 
ment.** 

V.  Fisher,  3  J.  J.  Marsh.  (Kj.)  137;  I7  and  individually  named  in  the  orig- 
Blaachard  v.  Blanchard,  3  Ired.  L.  (N.  inal  record  but  their  names  are  omitted 
Car.)  105.  by  the  clerk  in  the  judgment.  Shackle- 
1.  Thomason  v.  Gray,  84  Ala.  559,  ford  v.  Fountain,  i  T.  B.  Mon.  (Ky.)  252. 
holding  that  where  a  judgment  in  2.  Smith  v.  Perkins,  81  Tex.  152, 
favor  of  a  minor's  next  friend  is  af-  citing  Hudson  v.  Morriss,  55  Tex.  595. 
firmed  upon  appeal  as  one  in  favor  of  See  also /w/ra,  XVIII.  i.  The  Plain- 
the  minor,  the  execution  should  follow  tifs  Right  to  Control  the  Writ, 
the  judgment  of  the  appellate  court,  Alabama  Statute. — Rev.  Code  Ala.,  § 
and  may  be  issued  in  the  name  of  the  3531,  provides  that  "  the  clerk  of  the 
minor;  Brown  r.  Duncan,  132  III.  413,  Supreme  Court,  •  ♦  *  upon  the  non- 
22  Am.  St.  Rep.  545 ;  Corriell  v.  Doo-  payment  of  the  costs  due  by  the  de- 
little,  2  Greene  (Iowa)  385 ;  Breckin-  fendant,  upon  the  return  of  an  execu- 
ridge  t;.  Taylor,  i  B.  Mon.  (Ky.)  263;  tion  against  such  defendant,  by  the 
bckson  V.  Scanland,  65  Miss.  481;  sheriff  of  the  county  in  which  the  judg- 
Taney  v.  Woodmansee,  23  W.  Va.  709.  ment  was  rendered,  *  ♦  •  *  no  prop- 
Statutes —  Georgia,  —  Code  Ga.,  ^  erty,*  may  issue  execution  "  in  his  own 
3636,  requires  that  the  execution  shall  name  for  the  costs  actually  created  by 
describe  the  parties  as  they  are  de-  such  plaintiff.  Westcott  v.  Booth,  49 
scribed  in  the  judgment.  Moughon  Ala.  182. 
V.  Brown,  68  Ga.  207.  3.  Cooper  v.  Jacobs,  82  Ala.  411. 

Execution  Issued  on  Decree  in  Chan-  4.  Blanchard  v,  Blanchard,  3  Ired. 
eery. — Code  Ga.,  §  4215,  provides  that  L.  (N.  Car.)  105,  in  which  case  it  was 
the  plaintiff  in  an  execution  based  on  held  that  a  purchaser  under  such  exe- 
the  decree  in  chancery  for  money  shall  cution  acquired  no  title ;  the  court  say- 
be  the  person  actually  entitled,  without  ing  that,  '*  however  an  officer  may  be 
regard  to  his  relative  position  in  the  protected  in  rendering  obedience  to  an 
cause.  Whittle  v,  Tarver,  75  Ga.  818.  execution,  although  unwarranted  by  a 
Wisconsin. — Rev.  Stat.  Wis.,  §  2965,  judgment,  because  he  is  not  bound  to 
confers  the  right  to  issue  an  execution  look  behind  his  writ,  a  purchaser  under 
upon  the  party  in  whose  favor  the  judg-  an  execution  sale  must  show,  not  only 
ment  has  been ^iven.  Collins  7;.  Smith,  the  execution,  but  a  judgment  which 
75  Wis.  392.  warrants  and  sustains  it." 

Witt  IsBiied  after  Payment  of  Judgment  6.  Cawthorn  v.  Knight,  11  Ala.  579, 

by  Indoraer. —  Where  an  indorser  has  wherein  it  is  said  that  the  writ  may  be 

paid  a  judgment  recovered  against  him-  amended  by  striking  out  the  name  of 

self  and  his  principal,  an  execution  is-  one  of  the  plaintiffs ;  Anderson  v.  Gray, 

sued  in  his  behalf  should  run  in  the  134  111.  550,  holding  that  a  variance 

name  of  the  plaintiff,  with  the  indorse-  in  the  Christian  name  of  a  plaintiff  is 

ment  that  it  is  for  the  benefit  of  the  immaterial,  where  the  court,  from  all 

indorser.    Parchman  v.    Conway,  28  the  facts  in  evidence,  is  assured  that 

Miss.  85.  the  execution  was  issued  on  the  judg- 

Heln  Hot  Hamed  in  the  Judgment. —  ment  which  the  writ  attempts  to  de- 

An  execution  may  be  issued   in   the  scribe;  McGuire  t;.  Galligan,  53  Mich, 

name  of  F.'s  heirs,  without  naming  453,  holding  that  it  is  immaterial  that 

them  individually,where  they  are  right-  the  name  of  the  plaintiff  is  omitted  from 
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b.  Plurality  of  Plaintiffs — (i)  In  General. — Where  there 
is  a  plurality  of  parties  plaintiff,  the  execution  should  not  be 
issued  in  the  name  of  one  of  them  only,  but  should  be  issued  in 
the  name  of  all  the  plaintiffs.^ 

(2)  Death  of  One  or  More  Plaintiffs, — The  proper  course,  even 
after  the  death  of  one  or  more  of  the  plaintiffs,  according  to 
some  authorities,  is  to  issue  the  writ  in  the  names  of  all  the 
plaintiffs  and  not  in  the  name  of  the  survivor  only.* 

r.  Partnership  as  Plaintiff. — Where  a  judgment  is  recov- 
ered by  a  partnership,  or  persons  suing  as  partners,  the  plaintiffs 
must  be  described  in  the  execution  in  the  same  manner  as  they 
are  in  the  judgment,  and  an  execution  is  not  issuable  in  behalf 

the  body  of  the  writ,  where  the  title  of  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  434; 

the  cause  is  properly  indorsed  thereon.  Cleveland  v.  Simpson,  77  Tex.  96. 

See  also  Davis  v.  kline,  76  Mo.  310,  Amendment. — In  Porter  v.  Goodman, 

citing  Stewart  v.  Severance,  43  Mo.  i  Cow.  (N.  Y.)  413,  the  court,  on  mo- 

332.  tion,  allowed  the  amendment  of  the 

Olerleal  Misprlelon. — Where  a  decree  writ  by  adding  the  name  of  the  plaintiff, 

is  in  favor  of  an  infant,  a  recital  in  the  which  had  been  omitted  by  mistake,  al- 

execution  that  the  decree  was  in  favor  though  the  motion  was  made  after  the 

of  the  guardian  ad  litem  is  a  mere  cler-  writ  had  been  levied  and  after  trespass 

ical  misprision,  and  does  not  render  had  been  brought  by  the  defendant, 

the  writ  vulnerable  to  collateral  attack.  2.  Dickinson    v.    Bowers,   7    Baxt. 

Haynes  V.  Wheat,  9  Ala.  239.  (Tenn.)  307;  Howell  v,  Eldridge,  21 

Addition    of    Unnecessary    Name.  —  Wend.  (N.  Y.)  678,  fer  Nelson,  C. 

Where    the  execution  clearly  shows  J. ;   Stewart  v.  Cunningham,  22  Ala. 

who  are  the  real  parties  plaintiff  in  the  626. 

judgment,  and  plainly  describes  the  In  Hastings  v.  Cropper,  3  Del.  Ch. 

judgment,  and  imparts  full  and  exact  165,  it  is  said  that,  although  there  is 

information  concerning  the  same,  the  apparent  authority  to  the    contrair, 

addition  of  an  unnecessary  name  in  giv-  upon  the  death  of  one  of  two  plaintiffs 

ing  the  parties  plaintiff  is  a  harmless  the  death  of  the  decedent  should  be 

error.      Hume  v,  Conduitt,   76  Ind.  suggested  on  the  record,  and  the  writ 

598.  should  be  taken  out  in  the  name  of  the 

In  North  Carolina  a  variance  between  surviving  plaintiff;  and  Chancellor 
the  judfi^ment  and  the  execution,  in  not  Bates  cites  Withers  v.  Harris,  2  Ld. 
precisely  following  the  names  of  the  Raym.  808,  wherein  Lord  Holt  says 
plaintiffs,  is  within  the  purview  of  the  that  "  when  there  are  several  plaintiffs 
statute  (Act  N.  Car.  1848,  c.  53)  pro-  or  defendants,  and  one  of  them  dies, 
viding  that  when  land  has  been  sold  by  execution  may  be  sued  by  or  against 
virtue  of  a  writ  of  execution,  no  va-  the  survivors  upon  suggestion  of  the 
riance  between  the  execution  and  the  death  made  upon  the  roll,"  and  main- 
judgment,  as  to  the  amount  of  the  judg-  tains  that  Pennoir  v.  Brace,  i  Salk.  319, 
ment,  shall  invalidate  the  title  of  the  i  Ld.  Raym.  244,  cited  in  Underbill  v, 
purchaser.  Rutherford  v,  Raburn,  10  Devereaux,  2  Saund.  72>&,  does  not  es- 
Ired.  L.  (N.  Car.)  144,  in  which  case  tablish  the  rule  that  the  writ  should  be 
it  is  said  that  the  variance  will  not  properly  taken  in  the  name  of  all  the 
avoid  acts  done  in  the  execution,  **  pro-  original  parties,  as  has  been  contended 
vided  enough  appears  to  enable  the  by  certain  text  writers, 
court  to  see,  with  reasonable  certainty.  See  also  Hamilton  v,  Lyman,  9 Mass. 
that  in  fact  the  execution  was  issued  14,  wherein  it  is  maintained  that,  al- 
on  and  intended  to  enforce  the  particu-  though  the  more  regular  course  is  to 
lar  judgment."  See  also,  to  the  same  issue  the  execution  in  the  name  of  all 
effect,  Brooks  v.  Ratcliff,  11  Ired.  L.  the  judgment  creditors,  yet  an  execu- 
(N.  Car.)  321.  tion  reciting  the  death  of  one  of  the 

1.  Moody  v.  Hoe,  22  Fia.  314 ;  Farm-  creditors,  issued  in  favor  of  the  surviv- 

ers',  etc.,  Nat.  Bank  v.  Crane,  15  Abb.  ors,  is  not  so  irregular  as  to  be  void. 
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of  one  of  the  partners  alone.^ 

d.  Executions  Issued  by  Executors  and  Administra- 
tors—  (i)  On  Judgment  Recovered  by  Decedent. — Where,  by 
statute,  the  issuance  of  an  execution  by  personal  representatives, 
on  judgments  recovered  by  their  decedents,  is  authorized,  the 
writ  should  not  be  issued  in  the  name  of  the  deceased  plaintiff, 
but  in  the  name  of  his  executor  or  administrator.' 

(2)  On  Judgment  Recovered  after  Death  of  Decedent. — ^Where 
a  recovery  is  had  by  the  plaintiff  as  executor  or  administrator, 
the  execution,  it  would  seem,  should  follow  the  judgment,  and 
should  be  issued  in  his  favor,  not  in  his  private  but  in  his  repre- 
sentative capacity  ;•  or,  at  least,  should  recite  a  judgment  recov- 
ered by  him  in  his  representative  capacity. 

1.  Cleveland  v.  Simpson,  77  Tex.  96.  amendable ;  and  Durham  v.  Heaton,  28 

But  see  Couch  v,  Atkinson,  32  Ala.  111.  264,  81  Am.  Dec.  275,  holding  that 

633,  holding  that  where  a  judgment  is  where  the  judgment  has  been  revived 

rendered  in  favor  of  a  named  person  bj  an  administrator,  the  writ  should 

"&  Co.,"  anU  the  words  "  &  Co."  are    contain  a  recital  that (naming  him) 

KhoUj  unexplained  bj  the  war  rant  and  in  his  lifetime  recovered,  etc.,  which 

judgment,  and  there  is  nothing  to  show  judgment  has  been  revived  in  the  name 

or  intimate  that  the  suit  was  brought    of (naming  him),  administrator, 

bj  a  firm,  an  execution  in  favor  of  the  etc.,  but  that  where  it  does  not  contain 
iodrndufli  named  in  the  record,  omit-  such  recital,  and  instead  recites  a  judg- 
dne  the  words  "  &  Co.,"  is  not  void,  ment  recovered  by  a  named  person,  ad- 
and  the  officer  to  whom  it  is  addressed  ministrator  of  the  decedent,  the  objec- 
ii  not  excused  from  executing  it.  CiU  tion  cannot  be  made  collaterally  by  a 
ing  (jamer  v,  TifFanj,  Minor  (Ala.)  stranger  to  the  proceedings, 
i^.  See  further  Deyo  v.  Borley  (Supreme 
See  also  Smith  v.  Sweat,  60  Ga.  539,  Ct.),  18  N.  Y.  Supp.  300,  holding  that 
in  which  case  the  writ  correctly  de-  the  omission  to  indorse,  on  an  execu- 
scribed  the  judgment  as  one  recovered  tion  issued  after  the  death  of  the  plain- 
bj  H.  ft  Co.,  but  a  subsequent  clause  tiff,  that  it  was  issued  by  his  personal 
required  the  money  when  made  to  be  representatives,  is  a  mere  irregularity 
paid  to  H.,  omitting  the  words  '*  &  Co.,"  and  does  not  render  the  execution  void, 
and  tfie  error  was  regarded  as  merely  In  Scott  v,  Lyons,  59  Tex.  593,  it 
clerical,  and  as  not  affecting  the  valicU  was  held,  under  a  statute  requiring  the 
itj  of  the  writ.  filing  with  the  clerk  of  an  affidavit  of 
OnlaaUm  of  Hama  of  Partner. — In  Rails-  the  death  of  the  plaintiff,  and  a  certifi- 
back  V.  Lovejoy,  116  111.  442,  the  omis-  cate  of  the  appointment  of  an  admin- 
lion  of  the  name  of  one  of  the  several  istrator,  as  conditions  precedent  to  the 
partners  who,  as  shown  by  the  judg-  authority  of  the  clerk  to  issue  an  execu- 
ment,  constituted  the  firm  in  whose  tion  after  the  death  of  the  plaintiff  in 
favor  the  judgment  was  recovered,  was  the  name  of  the  plaintiff's  administra- 
considered  immaterial  in  a  collateral  tor,  that  the  statement  in  the  writ  of 
proceeding,  because  there  was  but  one  the  facts  required  to  be  shown  by  the 
judgment  in  court  in  favor  of  the  firm  affidavit  and  certificate  is  sufficient, 
against  the  defendant.  without  reciting  the  fact  that  the  affi 
S.  Brown  v,  Parker,  15  111.  307.  davit  and* certificate  have  been  filed. 
See  also  Lewis  v,  Lindley,  28  111.  8.  Holmes  v,  Jordan,  163  Mass.  147, 
147,  holding  that  an  execution  issued  in  which  case,  however,  it  was  held  that 
after  the  deatii  of  the  plaintiff  should  a  mere  clerical  error  in  reciting  a  re- 
recite  that  the  judgment  was  recovered  covery  by  the  plaintiffs  as    executors 

by (naming  him  ),  since  deceased,  personally  did  not  render  the  writ  void, 

upon  whose  estate  letters  of  administra-  and  that,  in  an  action  involving  the  title 

tion  have  been  duly  issued  to (nam-  to  land  sold  under  such  writ,  the  writ 

ing  him),  but  that  the  omission  of  such  might    be    treated    as    having  been 

tcdtal  Is  a  mere  clerical  error  which  is  amended. 
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€.  Writ  Issued  AFTER  Assignment  OF  Judgment — (i)  Neces- 

sity  to  Use  Assignor's  Name. — ^The  transfer  of  a  judgment  carries 
with  it  the  right  to  sue  out  execution  ;*  but  after  a  judgment  has 
been  assigned,  an  execution  should  be  issued  in  the  name  of  the 
assignor  and  not  in  the  name  of  the  assignee.*  It  would  seem 
that  the  writ  need  contain  no  words  showing  that  it  was  issued 
for  the  use  of  the  assignee ;'  but  in  some  states  such  words  are 

See  also  Dewej  v.  Peeler,  i6i  Mass.  Tlie  Awlgnment  of  an  Bzeentlon  carries 

135,  holding  that  an  execution  issued  with  it  the  right  of  the  assignee  to  use 

in  behalf  of  a  named  person  **  special  the  name  of  the  original  plaintiff  to 

administrator,"  instead  of  "  adminis-  collect  the  monej.   Robinson  v.  Schlj, 

trator  with   die  will  annexed,"   was  6  Ga.  515. 

amendable  in  behalf  of  a  purchaser.  Neces^ty  for  Solro  Fadaa.  —  The  as- 

In  Connectlont  it  has  been  held  that  signment  of  the  judgment  does  not 

where  a  judgment  is  recovered  bj  an  render  a  scire  facias  necessary  to  bring 

administrator  in  his  representative  ca-  in  the  assigne'e  as  a  partj.     Cornell  v, 

pacitj,  an  execution  issued  in  his  favor  Doolittle,  2  Greene  (Iowa)  385 ;   the 

in  his  private  capacity  does  not  follow  court  saying  that  no  authority  had  been 

the  judgment,  and   that  a  purchaser  produced  in  support  of  such  practice, 

under  such  execution  acquires  no  title,  and^that  it  would  occasion  unnecessary 

Palmer  v.  Palmer,  2  Conn.  462.  delay,    expense,    and     inconvenience. 

In  Gaorgla  it  is  held  that  a  judgment  without  any  resulting  benefit  or  seen- 

recovered  by  an  executor,  as  such,  is  a  rity  to  the  debtor, 

debt  to  himself  personally,  and  that  an  See  also  supra^  VIII.  3.   Who  may 

execution  issued  in  his  name  need  not  Procure  Emanation  of  the  Writ;  and 

describe  him  as  an  executor,  but  that  infra^     XVIII.     i.     The    Plaintiff 

words  descriptio  persona^  though  not  Right  to  Control  the  Writ. 

contained  in  the  judgment,  may  be  re-  8.  Elliot  v.  Sneed,  2  111.  517;  Reid 

iected  as  surplusage.  Moughon  v.  v,  Ross,  15  Ind.  265;  McWilliams  v. 
Jrown,  68  Ga.  207.  Myers,  10  Iowa  325 ;  Walker  r.  Villa- 
It  has  also  been  held  in  that  state  that  vaso,  26  La.  Ann.  42,  citing  13  La.  Ann. 
the  failure  of  a  fi,  fa,  to  describe  the  324 ;  Vanhouten  v.  Reily,  6  Smed.  & 
plaintiff  further  than  by  stating  that  M.  (Miss.)  440;  Welch  v,  St.  Louis, 
he  is  administrator,  without  stating  for  12  Mo.  App.  516;  Garvin  v.  Hall,  83 
whom,  in  no  wise  affects  its  validity  or  Tex.  295 ;  Owens  v.  Clark,  78  Tex. 
force.  Saff old  t;.  Banks,  69  Ga.  289.  547;  Reinhard  v.  Baker,  13  W.  Va. 
In  Kentucky  an  execution  issued  in  805;  Collins  v.  Smith,  75  Wis.  393; 
favor  of  the  administrator  of  the  de-  Holmes  v.  Mclndoe,  20  Wis.  657. 
cedent,  naming  the  decedent,  without  A  Btatote  Botialilng  an  IndoiMiiMiit 
naming  the  administrator,  is  good  on  by  the  clerk  that  the  execution  is  issued 
collateral  attack  and  is  amendable,  for  the  use  of  the  assignee  effects  na 
Stovall  V,  Hibbs  (Ky.  1895),  3^  S.  W.  change  in  the  rule.  Welch  xr.  Si 
Rep.  1087.  Louis,  X2  Mo.  App.  516. 

1.  Harrison    v,   Marshall,    6   Port.  Awriynment  of  Judgment  as  Beenlty 

(Ala.)  65;  Gardner  v.  Mobile,  etc.,  R.  — Where  a  judgment  is  assigned  a* 

Co.,  102  Ala.  635 ;  Steele  v,  Thompson,  security  for  a  debt,  and  the  assignor  re- 

62  Ala.  323;    Corriell  v,  Doolittle,  2  tains  the  right  and  has  the  assent  oi 

Greene   (Iowa)  385 ;    McWilliams  v.  the  assignee  to  issue  execution  on  such 

Myers,  10  Iowa  325.  See  also  Andrews  judgment,  the  writ  may  and  should  be 

v.  McCoy,  8  Ala.  920;  Pearson  v,  Tal-  issued  in  the  assignor's  name.  Collins 

bot,   4  Litt.  (Ky.)  435;    Robinson  v.  f.  Smith,  75  Wis.  392. 

Schly,  6  Ga.  515;   Brown  v.   Maine  Judgment  Bocoyered  aftorAaalgnmcBl. 

Bank,  11   Mass.   153;   Dix  t/.  Cobb,  4  — Where  a  judgment  is  recovered  bpr 

Mass.  508 ;    Dunn  v,  Snell,  15  Mass.  an  assignee  on  a  penal  bond,  the  writ 

481 ;     South  gate    t^    Montgomery,    i  should  recite  that  the  assignee  is  the 

Paige  (N.  Y.)  ^i ;  Wheeler  t;.  Wheeler,  assignee  of  the  assignor,  naming  him. 

9  Cow.  (N.  Y.)  34;  Welch  v,  Mande-  Pemberton  v.  Scarce,  Hard.  (Ky.)  4. 

ville,  I  Wheat.  (U.  S.)  233.  8.  Owens  v.  Clark,  78  Tex.  547,  In 
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reauired  by  statute.^ 

(2)  Effect  of  Death  of  Assignor, — The  death  of  the  assignor 
does  not  enable  the  assignee  to  sue  out  the  writ  in  his  own 
name,  and  it  would  seem  that  notwithstanding  such  death  the 
writ  is  issuable  in  the  name  of  the  assignor.^ 

(3)  Statutes  Authorizing  Use  of  Assignee's  Name, — In  some 
states  the  issuance  of  an  execution  in  the  name  of  the  assignee  is 
authorized  by  statute.* 

/.  Execution  on  Judgment  Recovered  in  Suit  by 
Nominal  Plaintiff.— Where  a  judgment  is  recovered  by  a 
nominal  plaintiff  for  the  use  of  another,  the  execution  should 
conform  to  the  judgment  and  should  be  issued  in  behalf  of  the 
nominal  plaintiff  for  the  use  of  the  usee ;  *  and  should  not  issue 

which  case,  howeveri  it  was  held  that  ing  the  same,  an  execution  issued  after 

such  words  may  be  treated  as  surplus-  the  plaintiff's  death,  in  his  name,  by  the 

age  and  disregarded.  plaintiff's  attorney  to  whom  the  plain- 

1.  Reid  V.  Ross,  15  Ind.  265;  Welch  tiff  had  assigned  the  judgment,  cannot 

V.  St.  Louis,  12  Mo.  App.  516;  Duryee  be  upheld.  Duryee  v,  Bntsford,  24  Hun 

V,  Botsford,  24  Hun  (N.  Y.)  317. .  (N.  Y.)  317. 

1.  Harris  v.  Frank,  29  Kan.  200,  8.  Ul  Montana  it  has  been  held  that  a 
which  case,  however,  is  not  a  direct  statute  (Civ.  Code  Mont.  Ter.,  ^  16), 
authority  in  support  of  the  right  to  use  providing  that  in  case  of  a  transfer  of 
the  assignor's  name.  The  question  interest  in  an  action,  it  may  be  contin- 
under  consideration  was  whether  it  ued  in  the  name  of  the  original  party, 
was  necessary  to  have  an  administrator  or  the  court  may  allow  the  party  to 
of  the  assignor  appointed  for  the  pur-  whom  the  transfer  is  made  to  be  sub- 
pose  of  reviving  the  judgment  in  his  stituted,  authorizes  the  court,  upon 
name,  and  it  was  held  that  such  a  motion  and  proof  of  the  assignment  of 
transaction  would  be  ridiculous  and  a  judgment,  to  allow  or  direct  an  exe- 
absurd,  the  court  remarking  that  the  cution  to  issue  in  favor  of  the  assignee, 
death  of  the  plaintiff  after  he  had  as-  McGregor  v.  Wells,  i  Mont.  142. 
signed  the  judgment  could  not  make  New  Toilc. — Code  Civ.  Pro.  N.  Y.,  $ 
any  possible  difference  with  respect  to  1376,  gives  authority  to  an  assignee  of 
the  rights  of  the  assignee,  and  that  the  a  judgment  to  issue  an  execution,  de- 
latter  had  the  right  to  enforce  the  judg-  daring,  however,  that  the  process  must 
ment  just  the  same  as  though  the  be  indorsed  with  the  name  and  resi- 
plaintiff  had  lived.  See  also,  in  sup-  dence  of  the  person  issuing  the  same, 
port  of  the  right  to  use  the  name  of  Duryeei;.  Botsford,24Hun(N.  Y.)3i7. 
the  deceased  assignor,  Garvin  v.  Hall,  4.  Jennings  v.  Pray,  8  Yerg.  (Tenn.) 
83  Tex.  295.  85,  holding  that  an  execution  issued 

But  see  Welch  v,  St.  Louis,  12  Mo.  in  behalf  of  the  usee  and  omitting  the 
App.  516,  holding  under  a  statute  au-  name  of  the  nominal  plaintiff  should 
thorizing  execution  after  the  death  of  be  quashed  on  motion, 
the  plaintiff  in  the  name  of  the  legal  In  Suavely  v,  Harkrader,  30  Gratt. 
representatives  of  the  decedent  (Rev.  (Va.)  487,  a  decree  was  rendered  in  ex- 
Stat.  Mo.,  §  2742),  that  the  assignment  press  terms  ordering  the  defendant  to 
of  the  judgment  effects  no  change  make  payment  to  H.,  attorney  in  fact 
whatever  as  to  the  person  in  whose  of  a  named  person,  and  foreign  guard- 
name  the  execution  should  be  issued,  ian  of  certain  infant  plaintiffs,  and 
and  that  the  execution  should  be  is-  committee  of  a  named  person,  and  it 
sued  in  the  name  of  his  legal  represen-  was  held  that  only  one  execution  should 
tatives.  Thompson,  T.,  dissenting.  have  been  issued,  and  that  in  the  name 
Hew  York  Btatate.—Under  Code  Civ.  and  on  behalf  of  H.,  for  the  aggregate 

Pro.  N.  Y.,  ^  1376,  providing  that  an  of  the  several  sums  ascertained  to  be 

execution  issued  by  an  assignee  of  the  due  to  the  several  plaintiffs. 

judgment  must  be  indorsed  with  the  See  also  Smith  v.  Knight,  11  Ala. 

name  and  residence  of  the  person  issu-  618,  holding  that  where  a  judgment  is 
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in  favor  of  both  the  nominal  plaintiff  and  the  usee  as  if  they 
were  joint  plaintiffs;  *  but  where  judgment  has  been  rendered  in 
favor  of  the  beneficial  plaintiff,  an  execution  in  favor  of  the 
nominal  plaintiff  for  the  use  of  the  beneficial  plaintiff  does  not 
conform  to  the  judgment.* 

14.  The  Defendant,  and  Eecitals  Concerning — a.  In  General. — 
The  execution  must  describe  the  party  whose  property  is  sought 
to  be  taken,  as  the  sheriff  can  only  execute  the  process  against 
the  property  of  the  individual  named ;  and  in  describing  him  the 
writ  must  conform  to  the  judgment.^ 

recovered  in  the  name  of  K.,  as  the  the  benefit,  in  whole  or  in  part,  of  anj 

^?Lrd\w[iolC,^  9i  fieri  facias  \BS\xtd  in  person  other  than   the  plaintiff,    the 

the  name  of  C.  bj  his  guardian  K.  is  clerk  shall  in  the  execution,  or  in  an 

irregular  and  should  be  quashed.  indorsement  thereon,  state  the  extent 

On  CoUateral  Attack,  however,  an  exe-  of  the  interest  of  such  person  therein, 

cution  in  favor  of  the  usee  will  be  up-  applies  to  those  cases  where  a  judg- 

held,  because,  altliough  it  is  variant  ment  at  law  is  obtained  in  the  name  of 

from  the  judgment,  it  is  not  an  abso-  one  for  the  benefit  of  another,  as  in 

lute  nullitj.     McCollum  v.  Hubbert,  the  case  of  an  action  in  the  name  of  an 

13  Ala.  28a,  48  Am.  Dec.  56;  Harlan  assignor  for  the  benefit  of  an  assignee; 

V,  Harlan,  14  Lea  (Tenn.)  107.  but  not  to  decrees  in  equity  where  the 

Suipliuago- — Where  an  execution  is  equitable  owner  is  recognized  as  the 

issued   in   favor  of  a   named  person,  party  in  whom  the  right  is,  and  not  as 

**  use  of  the  officers  of  the  court,"  the  the  mere  legal  owner  for  the  benefit  of 

words  quoted  are  mere  surplusage,  and  the  equitable  owner,  as  is  the  case  at 

the  writ  may  be  amended  by  striking  law.     Baltimore,  etc.,  R.  Co.  v.  Van> 

them  out.     McElhaney  v.  Flynn,  33  derwarker,  19  W.  Va.  265. 

Ala.  8x9.  2.  Hobson  v.  McCambridge,  130 111. 

Bxeoatlon  Issuable  In  Betialf  of  Be-  .367. 
celver. — In  Rigney  v.  Tallmadge,  19  But  see  Barnes  v.  Hayes,  r  Swan 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  16,  on  a  (Tenn.)  304,  holding  that  "where  a 
creditor's  bill,  brought  by  a  creditor  in  judgment  is  recovered  in  favor  of  B., 
behalf  of  himself  and  all  other  cred-  an  execution  in  favor  of  P.  for  the  use 
itors,  judgment  was  rendered  in  favor  of  B.  conforms  substantially  to  the 
of  all  the  creditors,  and  a  receiver  was  judgment  and  will  be  upheld  on  col- 
appointed  to  collect  and  disburse  the  lateral  attack. 

assets /r<7  rata  among  the  creditors,  3.  Douglas  i*.  Whiting,  28  111.  362,  in 

and  it  was  held  that  the  plaintiff  who  which  case  a  command  to  the  sheriff 

had  instituted  the  action  had  no  right  *'  that  of  the  goods  and  chattels,  lands 

to  sue  out  an  execution  on  the  judg-    and  tenements  of ,  in  your  county, 

ment,  and  that  it  could  only  be  issued  you  make,''  etc.,  omitting  the  name  of 

by  the  receiver.     See  also  Baltimore,  the  defendant,  was  considered  insuffi- 

etc.,  R.  Co.  V.  Vanderwarker,  19  W.  cient,  and  a  sale  under  it  was  held  to 

Va.  265.  be  null  and  void.     See  also  Hi^^ns  v. 

1.  Shackleford  v.  Hooper,  65  Ga.  366.  Driggs,  21  Fla.  103 ;  Com.  v.  Fisher,  2 

Failure  to  Mention  Usee — Void  or  Void-  T.  T.  Marsh.  (Ky.)  137;  Famham   v. 

able. — Where  a  judgment  is  rendered  Hildreth,  32  Barb.  (N.  Y.)  277 ;  Tanej 

in  the  name  of  S.  for  the  use  of  C,  an  v.  Woodmansee,  23  W.  Va.  709. 

execution  which  speaks  not  of  "tiie  In  Georgia  it  is  expressly  provided  by 

use  of  C,"  is  not  on  that  account  void  statute  (Code,  §3636)  that  the  execution 

but  is  erroneous  and  voidable  only,  and  shall  describe  the  parties  as  they  are 

is^a  justification  and  protection  to  the  described  in  the  judgment.    Moughon 

officer,  and  he  is  bound  to  execute  it.  v.  Brown,  68  Ga.  207;  Williams  r.  At- 

Stevenson    v.    McLean,     5    Humph,  wood,  52  Ga.  585,  57  Ga.  190. 

(Tenn.)  332,  42  Am.  Dec.  434.  Person  Known  by  Two  Names. — Where 

West  Yirglnla  Statute. — Code  W.  Va.  a  person  is  known  by  two  names,  and  a 

1868,  c.  140,  §  3,  providing  that  when  judgment  is  recovered  against  him  in 

•m  execution  issues  on  a  judgment  for  one  name,  an  execution  against  him 
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Cbriftiaii  VamM. — The  insertion  in  the  execution  of  the  initial  of 
the  middle  name  of  the  defendant,  not  contained  in  the  judg- 
ment, is  not  such  a  departure  from  the  judgment  as  to  authorize 
the  quashal  of  the  execution ;  *  and  in  general  where  there  is 
a  mistake  in  the  Christian  name  of  the  defendant  the  writ  is 
amendable.* 

Gorpontioiii    against    whom    an   execution   is   issued   must   be 

described  as  in  the  judgment,  and  a  substantial  variance  in 
the  name  will   be  fatal.^     A  judgment  against  a  corporation 

in  the  other  name  is  not  void.     Isaacs  iii,  i6  Am.  St.  Rep.  874.     In  that  case 

V,  Mintz,  16  Dalj  (N.  Y.)  468,  where-  an  execution  was  issued  against  Wil- 

in  the  defendant's  two  names  were  Isaac  Ham  V.  on  a  judgment  against  H,  TV, 

Mints  and  Israel  Mintz.  V.,  and  in  a  suit  involving  the  title  to 

Two  PwBona  Dealgnated  aa  8r.  and  Jr.  land  sold  thereunder  the  variance  was 

—Where  there  are  two  persons  resid-  considered  fatal,  and  it  was  held  that 

ing  in  the  CQuntj,  one  named  M.  and  it  could  not  be  cured  by  amendment, 

the  other  M.  Jr.,  an  execution  against  Following  Battle  v.  Guedry,  58  Tex. 

M.  Jr.  is  not  supported  by  a  judgment  iii,  wherein  it  was  held  that  an  execu- 

agamst  M.     Manrj  v,  Shepperd,  57  tion  against  J.  B.  C.  was  not  supported 

Ga.  68.  by  a  judgment  against }.  P.  C .,  and  that 

Upon  the  question  whether  or  not  a  sale  under  such  an  execution  did  not 

the  letters  *'  Jr."  need  be  added  to  the  pass  the  title  to  property  owned  by  the 

name  of  the  defendant,  see  O'Bannon  latter. 

t'.Saunders,24Gratt.(Va.)  138,  where-  Mistake  in  Judgment. — On  a  motion 
in  a  declaration  describing  an  execu*  to  quash  an  execution,  it  is  not  permis- 
tion  omitted  the  letters  after  the  name  sible  to  prove  a  mistake  in  the  judg- 
uf  the  defendant,  and,  although  they  ment  as  to  the  name  of  one  of  the  par- 
were  contained  in  the  execution,  it  was  ties  by  whom  it  was  confessed,  so  as  to 
held  that  there  was  no  variance,  as  it  make  it  support  the  execution,  but  such 
was  unnecessary  to  insert  them  in  the  mistake  can  be  corrected,  if  at  all,  only 
declaration.  by  a  direct  proceeding  for  that  pur- 

1.  McMahan  t;.  Colclough,  3  Ala.  68.  pose.    Shorter  v.  Mims,  18  Ala.  655. 

See  also  Jackson  v.  Weisiger,  i  Bibb  8.  Bradford  t;.  Water  Lot  Co.,  58  Ga. 

(Ky.)  324,  wherein  it  is  said  that  such  380,  in  which  case  the  names  in  the 

a  variance,  being  a  mere  clerical  mis-  judgment  and  execution,  respectively, 

prision,  is  immaterial  and  that  the  writ  were  **  The  Water  Lot  Company  of  the 

is  amendable  by  the  record.  City  of  Columbus  "  and  "The  Water 

1.  Gross  V,  Mims,  63  Ga.  563;  Vogt  Lot  Company."     It  was  held  that  the 

V.  Ticknor,  48  N.  H.  34a,  wherein  the  variance  was    substantial   and    invali- 

names  in  the  judgment  and  execution  dated  the  levy. 

respectively  were  Daniel  S.  H.,  and  Name  of  Corporation. — An  execution 
Jokn  S.  H.  [ciV«W  Whittier  v.  Varney,  which,  following  the  judgment,  the  dec- 
10  N.  H.  291] ;  Fitch  v,  Boyer,  51  Tex.  laration,  and  the  writ,  is  issued  against 
3361  in  which  case  the  names  in  the  the  *'  President,  Directors,  and  Corn- 
judgment  and  the  execution  respec-  pany  of  the  Wilton  Manufacturing 
tively  were  Anna  H.  and  Ann  H.,  and  Company,"  is  a  protection  to  the  offi- 
it  was  held  that  there  was  no  such  vari-  cer  in  seizing  property  of  a  corporation 
ance  as  could  be  taken  advantage  of  incorporated  as  the  "Wilton  Manufac- 
collaterally  [fiV/if^  Smith  t;.  Chenault,  turing  Company,"  it  appearing  from 
j^  Tex.  455,  and  Wyche  v,  Clapp,  43  the  testimony  of  witnesses  that  no 
Tex.  543J.  other  manufacturing  company  has  ever 

See  also  Gorman  v.  Stanton,  5  Mo.  been  organized  in  the  town  of  Wilton. 

App*  585,  where  a  defendant  was  cor-  Wilton  Mfg.  Co.  v.  Butler,  34  Me.  431. 

rectly  named  F.  L.  in  the  body  of  the  One  Corporation  Bvcceeded  by  Another 

writ,  and  in  the  mandatory  part  thereof  after  Judgment.  —  The   recovery   of   a 

was  given  the  name  of  H,  L.,  and  it  judgment  against  a  corporation  does 

was  held  that  the  error  was  immaterial,  not  authorize  the  levy  of  an  execution, 

But  see  Morria  V.  Balkham,  75  Tex.  issued   on   such  judgment,  upon  the 
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does  not,  of  course,  authorize  an  execution  against  members 
thereof.* 

Fartiot  Defendut  Kot  Kamed  in  Judgment. — The  writ  should  not  include 
as  parties  defendant  persons  against  whom  no  judgment  has  been 
rendered.* 

An  Amendment  may  be  allowed,  however,  by  striking  out  the 
name  of  the  party  improperly  joined.* 

b.  Plurality  of  Defendants— (i)  ///   General. — ^Where  a 

general  judgment  is  recovered  against  more  defendants  than  one, 
an  execution  cannot  lawfully  issue  against  some  only  of  the 
defendants,  omitting  the  others,  because  to  do  so  would  violate 
the  rule  that   the  execution  must  conform  to  the  judgment.* 

property  of  another  corporation  which  Tex.  Supp.  210,  in  which  case  it  was 

is  the  successor  in  interest  of  the  cor-  held^  immaterial    that    the    plaintiff 

poration  against  which  the  judgment  might  have  taken  a  judgment  against 

was  recovered,  and  which  has  taken  all  the  stranger  had  he  chosen  to  do  so; 

the  property  and  assumed  all  the  lia-  and  that  the  stranger  was  entitled  to 

bilities  of  such  corporation.     Citizens'  an  injunction. 

Bank  v,  McClelland,  53  Kan.  699.  Harmleu  Error. — Where  an  ezecu- 

1.  Reid  V,  Stegman,  99  N.  Y.646,  in  tion  is  issued  against  a  defendant  in 
which  case  a  judgment  was  rendered  the  judgment  and  also  against  others 
against  **S.,  II.  and  R.,  as  the  Board  who  are  not  defendants,  and  the  land 
of  Commissioners  of  Charities  of  the  of  the  defendant  is  sold,  the  writ  is  not 
county  of  K.,"  in  a  suit  instituted  in  void,  and  in  an  action  involving  the 
the  name  of  H.,  S.  and  R.,  as  the  title  to  the  land  sold  will  be  upheld. 
Board  of  Commissioners  of  Charities  Marshall  v.  Green  (K7.  1886),  i  S.  W. 
of  the  county  of  K.,  and  it  was  held  Rep.  602. 

that  the  judgment  did  not  authorize  8.  Cawthorn  v.  Knight,  11  Ala.  579, 
an  execution  against  the  three  persons  wherein  the  court  says :  "  The  powers 
named  individually,  and  that  one  so  of  courts  over  their  process,  independ- 
issued  need  not  be  executed  by  the  ent  of  legislation,  are  sufficiently  ex- 
sheriff,  pansive  to  embrace  such  an  authority." 
Execntlon  atralnst  Members  of  Corpora-  See  also  McCoUum  v.  H  ubbert,  13  Ala. 
Uon. — Where  a  judgment  is  rendered  282,  wherein  the  foregoing  case  is 
against  a  corporation,  and  in  accord-  cited  with  approval, 
ance  with  a  statute  the  court  orders  4.  Bacon's  Abr.,  title  Execution,  G. 
that  an  execution  issue  against  the  i ;  Pennoir  v.  Brace,  x  Ld.  Raym.  244, 
property  of  the  members,  the  execu-  i  Salk.  319.  See  also  Clark  v.  Clement, 
tion  should  follow  the  judgment,  and  6T.  R.  525,  cited  in  Farmers',  etc.,  Nat 
run  against  the  corporation,  with  a  Bank  v.  Crane,  15  Abb.  Pr.  N.  S.  (N. 
clause  that  it  be  levied  on  the  property  Y.  Supreme  Ct.)  434,  and  in  Linn  v. 
of  the  members,  and  should  not  under-  Hamilton,  34  N.  J.  L.  305. 
take  to  name  the  members,  but  should  Georgia. — Parler  v,  Johnson,  81  Ga. 
leave  the  officer  to  ascertain  who  are  254. 

members  as  best  he  may.     Hampson  Illinois,  —  Brinton  v,  Geriy,  7  111. 

V.  Weare,  4  Iowa  13,  66  Am.  Dec.  116.  App.  238. 

2.  Moody  V,  Hoe,  22  Fla.  314;  Indiana, — Dandistel  v.  Kronenberg- 
Bridges  v.  Caldwell,  2  A.  K.  Marsh,  er,  39  Ind.  405 ;  Elson  v,  O'Dowd,  40 
(Ky.)    195;  Debard  v.  Crow,  7  J.  J.  Ind.  300. 

Marsh.   (Ky.)   7,   22  Am.   Dec.    113;  Maryland, — Cumberland  Coal,  etc., 

Treadwell  v,    Herndon,   41  Miss.  38,  Co.  v.  Jeffries,  27  Md.  526. 

citing  New   Orleans,  etc.,  R.  Co.  v,  Mississippi.  —  Conn    v.   Pender,  i 

Rollins,  36  Miss.  384;  Miller  v.  Long-  Smed.  &  M.  (Miss.)  386. 

acre,  26  Ohio  St.  291.    See  also  Thomp-  Missouri, — Zelle  f.  Bo^b,  14  Mo. 

son  V,  Bondurant,  15  Ala.  346,  50  Am.  App.  267. 

Dec.  136,  per  Dargan,  J.  New  Hampshire, — Morse  z>.  Dewc/i 

See  further  Trammell  v,  Watson,  25  3  N.  H.  535. 
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Where  the  plaintiff  wishes  to  exonerate  one  of  several  defend- 
ants, he  cannot  do  so  by  an  irregular  execution  issued  against 
the  other  defendants  and  omitting  such  defendant,  but  should 
issue  an  execution  against  all  the  defendants  in  conformity  to 

New  yarsey, — Linn  v.  Hamilton,  34  plained  why  the  execution  was  issued 

N.  J.  L.  305.  against  the  principal  alone. 

N^ew  Tork. — Flanagan  v,  Tinin,  37  A  Judgment  against  a  Hnahand  and 

How.  Pr.  130,  53  Barb.  (N.  Y.)  587;  Wife  for  a  tort  committed  by  the  wife 

Flanders  v.  Batten,  50  Hun  (N.  Y.)  54:2,  alone,  must  be  followed  by  an  execution 

per  Bradley,  }. ;   Farmers,  etc.,  Nat.  directing  the  collection  of   damages 

Bank  v.  Crane,  15  Abb.  Pr.  N.  S.  (N.  and  costs  out  of  the  property  of  t>oth. 

Y.  Supreme  Ct.)  434.  Flanagan  v.  Tinen,  53  Barb.  (N.  Y.) 

North  Carolina. — Brem  r^.  Jamieson,  587,  37  How.  Pr.  (N.  Y.)  130. 

70  N.  Car.  566.  Omission  of  Insolyent  Defendant. — ^It  is 

Pennsylvania. — Sheetz  v,  Wynkoop,  not  ground  for  omitting  one  of  the  de- 

74  Pa.  St.  198 ;  ShafTer  v.  Watkins,  7  W.  fendants  that  he  has  no  real  or  personal 

&  S.  (Pa.)  219;  Gibbs  i;.  Atkinson,  3  estate  in   the   county.     Gibbs  v.  At« 

Pa.  L.  J.  139.  kinson,  3  Pa.  L.  J.  139. 

Rhode  Island. — Burdick  v.  Burdick,  Bankruptcy  of  One  Defendant. — Like- 

16 R.  I.  495.  wise,  when  one  of  the  joint  defendants 

Tennessee.  —  Wilson  v.   Nance,    iz  has  been  declared  a  bankrupt,  for  the 

Humph.  (Tenn.)  189;  Boyken  v.  State,  sakeof  conformity  the  execution  should 

3  Yerg.  (Tenn.)  426.  be  issued  against  him  as  well  as  the 

United  Stales, — Tn   re  St.  Albans  others,  but   no   levy  should  be   made 

First  Nat.  Bank,  49  Fed.  Rep.  120;  Ex  upon  his  property.    Linn  v.  Hamilton, 

f.  Kennedy,  4  Cranch  (C.  C.)  462.  34 N.  }.  L.  305.     See  also,  to  the  same. 

In  Kentueky  it  is  provided  by  statute  effect  Brinton   v»  Gerry,  7  111.  App. 

that  on  a  joint  judgment  or  decree  238. 

against  several  the  execution  must  be  Description  of  DefiBndants. — ^Anexecu- 

joint;and  this  provision  has  been  held  tion  commanding  the  sheriff  that  "of 

to  be  mandatory  and  not  merely  direct-  the  goods,   chattels,  lands  and  tene- 

ory  or  advisory.     Tanner  v,  (Jrant,  10  ments  of  M.  [and  other  named  persons] 

Bush  (Ky.)  363,     See  also  Johnston  v,  you  cause  to  be  made,"  etc.,  to  satisfy 

Lynch,  3  Bibb  (Ky.)  334;  Faught  v»  a  judgment   recovered,   etc.,   against 

Byrne,  Hard.  (Ky.)  339.  **the  said  M.  and  others,"  without  again 

In  Louisiana  a  writ  oi  fieri  facias  can  naming  all  of  the  defendants,  is  not 

be  issued  against  one  only  of  several  open  to  the  objection  that  it  does  not 

defendants  condemned  in  solido.     Mi-  sufficiently    describe    the    judgment, 

chel  V.  Benner,  24  La.  Ann.  287,  citing  M'Coy  v.  Elder,  2  Blackf.  (Ind.)    183. 

the  opinion  of  Matthews,  J.,  in  Casson  In  Morse  v.  Dewey,  3  N.  H.  535,  the 

V.  Cnreton,  12  Martin  (La.)  436,  and  execution  recited  the   recovery    of   a 

Blanchard  v,  Zacharie,  15  La.  541.  judgment   against  B.   and   two  other 

£zeentlon  Xssaed  by  Defendant  airainst  named  persons,  and  the  command  was 
OodeflBiidaat  to  Enforce  Repayment. —  In  <<that  of  the  goods,  etc.,  of  the  said  B. 
Duffield  V.  Cooper,  87  Pa.  St.  443,  it  [omitting  the  names  of  the  other  debt- 
was  held  that  after  a  surety  had  paid  a  ors]  »  *  ♦  you  cause  to  be  paid,  •  *  • 
judgment  recovered  against  his  prin-  and  for  want  of  goods,  chattels,  or  lands 
cipal  and  himself,  he  might  issue  an  of  the  said  B.,  to  be  by ///^m  shown,  etc., 
execution  against  the  principal  alone;  we  command  you  to  take  the  body  of 
the  court  saying  that  the  general  rule  the  said  B.  ^vvMhem  commit  *  *  *  un- 
that  the  execution  must  follow  the  til  they  pay  the  full  sums,  etc.,"  and  it 
judgment  is  not  so  inflexible  as  to  pre-  was  held  that  the  writ  could  be  rightly 
vent  its  being  modified  by  the  special  understood  and  intended  to  be  against 
circumstances  of  the  case,  and  that  it  all  three  of  the  debtors,  and  that  one 
would  be  the  merest  technicality  to  re-  of  the  debtors  other  than  B.,  upon 
quire  the  use  party  plaintiff  to  issue  an  whose  land  the  writ  was  extended,  hav- 
execution  against  himself,  and  that  the  ing  considered  the  execution  as  run* 
receipt  and  assignment  of  record  on  ning  against  his  estate  and  having 
the  execution  showing  that  he  had  paid  chosen  an  appraiser,  any  objection  \A 
the  whole  judgment,   sufficiently  ex-  the  writ  was  waived. 
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the  judgment,  and  indorse  upon  the  execution  a  direction  to  the 
sheriff  to  exonerate  the  favored  defendant.* 

The  Co^JuLotton. — It  is  the  universal  practice  to  connect  the 
defendants  conjunctively  and  not  disjunctively.* 

(2^  Death  of  One  or  More  Defendants, — Where  a  judgment  is 
renaered  against  two,  and  one  dies  before  the  issuance  of  the  exe- 
cution, the  writ,  for  the  sake  of  conformity,  should  be  issued 
against  both  the  deceased  defendant  and  the  survivor;*  although 
in  law  it  is  an  execution  against  the  survivor  only,  and  his  goods 
alone  can  be  levied  on.* 

Execution    against    Principal  De-  Smed.    &  M.    (Miss.)    17;    Bowen  v, 

fendant    and    Trustee,  —  Where    the  Bonner,  45  Miss.  10. 

judgment    is    recovered    against   the  ^etv  Tork,  —  Lucas  v,  Johnson,  6 

principal  debtor  and  his  trustees  (gar-  How.  Pr.  (N.  Y.  Supreme  Ct.)  isi; 

nishees),  an  execution  describing  the  Howell  i\  Eldridge,  21  Wend.  (N.  Y.) 

judgment  as  having  been   recovered  678,  /er  Nelson,  C.  J.;  Woodcock  v. 

aeainst  **  O.,  and  H.,  and  M.,  trustees  Bennet,  i  Cow.  (N.  Y.)  711,  13  Am. 

of  the  V.  Railroad, and  also  trustees  of  Dec.  568, /*r  Woodworth,  J. 

O.,  debtors,  for  the  sum,'*  etc.,  suffi-  Pennsylvania, — Springer  v.  Brown, 

ciently  makes  it  appear  that  the  judg-  9  Pa.  St.  305,  per  Gibeon,  C.  J.    But 

ment  was  recovered  against  O.,  and  see  Duffield  v.  Cooper,  87  Pa.  St.  443. 

against  H.  and  M.  as  the  trustees  of  West  Virginia, — Holt  v.  Lynch,  18 

the  said  O.     Hamilton  v.  Wilder,  31  W.  Va.  567. 

Vt.  695.  The  Uving  D«fendantB  Hets  Ho  Qroniid 

1.  Farmers,  etc.,  Nat.  Bank  v.  Crane,  of  Complaint  on  the  ground  that  the 
15  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  writ  is  issued  against  the  one  who  is 
434.  dead,  as  well  as  themselves.     Lucas  v, 

2.  Parler  v.  Johnson,  81   Ga.   254,  Johnson,  6  How.  Pr.  (N.  Y.  Supreme 
fer  Bleckley,  (J.  J.,   who  says:  **  To  Ct.)  121. 

reach  individual  property  the  writ  does  In  Mlssoorl  it  has  been  held  that  if 
not  have  to  say,  nor  does  it  ever  say,  one  of  several  defendants  dies  after  the 
A  *or'  B,  but  it  always  says  A  'and'  B ;  rendition  of  judgment,  the  plaintiff  can 
and  so  it  would  do,  putting  the  word  have  an  execution  against  the  surviv- 
als^ before  the  last  defendant,  and  ors  only,  but  that  if  it  be  issued  improp- 
nothing  before  any  of  the  others,  were  erly  against  the  deceased  defendant, 
there  a  score  of  defendants."  a  levy  upon  and  sale  of  the  property 

8.  Pennoir  v.  Brace,  i  Salk.  319,  i  of  a  living  defendant  are  valid  and 

Ld.  Raym.  244.  confer  title  on  the  purchaser.     Hardin 

Among  the  cases  in  this  country  in  v,  McCanse,  53  Mo.  255,  wherdn  the 

which  the  rule  stated  in  the  text  finds  court  says:   ''The  execution  in  the 

direct  support  and  also  the  counte-  present  case  having  been  levied  only 

nance  of  judges  speaking  obiter,  are  upon  the  property  of  the  survivor,  and 

the  following :  his  property  only  sold,  the  mistake 

Alabama, —  Martin  v.  Branch  Bank,  of  the  clerk,  in  issuing  the  execution 

15  Ala.  587,  50  Am.  Dec.  147;  Fabel  v.  against  both  defendants,  is  only  an 

Boykin,  55  Ala.  383.  But  see  (hawthorn  irregularity ;  the  execution  was   not 

V,  Kniffht,  II  Ala.  579,  holding  that  void.     To  hold  an  execution  void  in 

where  uie  name  of  one  of  the  defend-  such  a  case,  would  partake  more  of  the 

ants  is  omitted,  it  is  a  sufficient  answer  enforcement  of  technical  refinements 

to  a  motion  to  quash  to  show  that  he  than  the  administration  of  justice." 

is  dead.  4.  Reed  v,  Garfield,   15   111.  App. 

Illinois,  —  Reed  v,  Garfield,  15  111.  290,  wherein  it  is  said  that  the  only 

App.  290,  holding  that  the  fact  that  the  effect  of  the  use  of  the  decedent's  name 

name  of  the  deceased  defendant  is  con-  is  to  preserve  the  identity  of  the  ex- 

tained  in  the  execution  is  immaterial,  ecution  and  show  upon  what  judgment 

Kentucky,  —  Johnston  v.  Lynch,  3  it  was  issued.    See  also,  to  the  same 

Bibb  (Ky.)  334.  effect,  Martin  v.  Branch  Bank,  15  Ala. 

Mississippi,  —  Davis    v.    Helm,    3  587,  50  Am.   Dec.  147.    See  further 
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M  to  Dflfeiidaat's  Doath. — ^The  death  of  the  deceased 
defendant  should  be  noted  on  the  execution,  to  the  end  that  his 
property  shall  not  be  taken.^ 

TbA  Penonal  BoprMentativw  of  deceased  defendants  should  not  be 
included  in  the  execution  where  no  revivor  of  the  judgment  has 
been  had.* 

(3)  Validity  of  Execution  Omitting  One  or  More  Defendants. — 
The  rule  requiring  that  when  the  judgment  is  joint  the*  process 
must  also  be  joint,  has  been  characterized  as  technical  and  as 
having  more  form  than  substance  in  it;'  and  noncompliance 
therewith  does  not  render  the  writ  void,  but  irregular  and  void- 
able only.* 

f.  Execution  on  Judgment  against  Partnership. — Where 

a  judgment  is  recovered  against  a  partnership,  and  the  individual 
partners  have  not  been  served  with  process,  and  no  judgment 
has  been  recovered  against  them  individually,  the  writ  must 
follow  the  judgment  and  be  issued  against  the  firm  and  not 
against  the  partners.^     An  execution  against  the  firm  and  against 

Lucu  V,  Johnson,  6  How.  Pr.  (N.  Y.  is  said  that  an  execution  which  omits 

Supreme  Ct.)  i3i ;  Woodcock  v.  Ben-  one  of  the  defendants  is  void  on  its 

net,  I  Cow.  (N.  Y.)  711,  13  Am.  Dec.  face. 

568.  Loss  of  Lien. — In  Brem  v.  Jamieson, 

1.  Wade  V.  Watt,  41  Miss.  248.  70  N.  Car.  566,  successive  executions 

S.  Blanks  v.  Rector,  24  Ark.  496,  88  were  relied  upon  to  preserve  the  lien  of 

Am.  Dec.  780,  in  which  case  the  court  the  judgment  upon  which  thev  were  is- 

refmed  to  allow  an  amendment    hy  sued,  and  it  was  held  that,  as  there  were 

striking  out  the  name  of  the  adminis-  three  defendants  in  the  judgment,  an 

trator  and  bj  suggesting  the  death  of  execution  issued  against  one  of  them 

the  defendant  who  had  died.     See  also  onlj  was  so  defective  as  to  destroy  the 

Turner  v.  Smith,  9  Tex.  626.  lien  on  the  land  of  one  of  the  omitted 

S.  Sheetz  v.  Wjnkoop,  74  Pa.   St.  defendants. 

198,  ciiingr  Mortland  v,  Himes,  8  Pa.  MlBnomer  of  One  Debtor — ^Validity  of 

St.  265.  Writ  as  against  Others. — Where  an  exe- 

C  Devlin  V.  Gibbs,  4  Cranch  (C.  C.)  cution  is  issued  against  two  persons, 

626;  Shaffer  v.  Watkins,  7  W.  &  S.  and  on e  of  them,  whose  name  is  O^wrjn, 

(Pa. J  219,  holding  that  the  writ  may  be  is  incorrectly  named  in  the  execution 

amended ;  Wilson  v.  Nance,  1 1  Humph.  Cakoon,  the  writ  is  valid  as  against  the 

(Tenn.)i89;Leev.  Crossna,  6Humph.  debtor  properly  described.     Blake  v, 

(Tenn.)  281 ;  Trotter  v.  Nelson,  i  Swan  Blanchard,  48  Me.  297. 

(Tenn.)  7;  Flanders  V.  Batten,  50  Hun  6.  Clayton  v.  May,   68  Ga.   27,   in 

(N.  Y.)  542,  affirmed  123  N.  Y.  627;  which  case  the  writ  was  issued  against 

Jones  V,  Dove,  7  Oregon  467  [citing'  the  firm  and  against  the  partners  com- 

numerous  cases  in  support  of  the  prop-  posing  it,  and  was  considered  materi- 

osition  that  a  variance  from  the  judg-  ally  variant  from  the  judgment,  which 

ment  does  not  render  the  writ  void,  but  was  against  the  firm  only.     See  also 

▼oidable  only,  and  disafproving  Crit-  Yarbrough  v.  Bush,  69  Ala.  170.     See 

tenden  v.  Leitensdorfer,  35  ^&.  239,  furtherthe  articles  Partnership,  Am. 

iiecourtsaying,  with  reference  to  that  and  Eng.  Encyc.  of  Law,  and  in  this 

case,  that  "  it  does  not  appear  to  be  a  work ;  and  Bates  Part.,  §  1064. 

well-considered   case ;   no   authorities  In   Hawkins  v,  Taylor,  56  Ark.  45, 

are  cited,  and  the  weight  of  authority  judgment  was  recovered  against  *'C. 

as  well  as  principle  is  clearly  against  &  Co.,"  and  the  execution  followed  it, 

any  such  doctrine' '].  and  it  was  held  that  the  writ  was  good 

cut  see,  in  addition  to  Crittenden  v.  as  to  C,  and  that  the  addition  of  the 

Leitensdorfer,  35  Mo.  239,  Ex  p.  Ken-  words  "  &Co."  after  his  name  was  at 

nedy,4  Cranch  (^*  C)  462,  wherein  it  most  an  irregularity  and  did  not  afford 
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the  individual  members  thereof,  is  not  variant  from  the  judgment 
because  it  does  not  state  that  the  individuals  named  are  members 
of  the  firm,  although  such  statement  is  contained  in  the  judg- 
ment.^ 

d.  Executions  against  Executors  and  Administra- 
tors— (i)  De  Bonis  Propriis  or  De  Bonis  Testatoris, — Where  a 
judgment  or  decree  is  recovered  against  an  executor  or  adminis- 
trator, fixing  a  personal  liability  upon  him,  the  execution  should 
conform  to  the  judgment,  and  should  be  issued  against  his  indi- 
vidual property  and  not  against  the  goods  and  chattels,  lands  and 
tenements  of  the  estate  of  the  decedent.*  Conversely,  where  a 
judgment  or  decree  de  bonis  testatoris  is  rendered,  the  writ  should 
conform  to  the  judgment,  and  be  issued,  not  against  the  individual 
property  of  the  executor  or  administrator,  but  against  the  property 
of  the  decedent*  An  execution  against  an  executor  or  admin- 
istrator de  bonis  propriis  cannot  be  levied  upon  property  of 
the  decedent;*  and  viceversa,  an  execution  de  bonis  testatoris  czxi 
only  be  levied  de  bonis  testatoris,  and  not  upon  the  representa- 

an  excuse  to  the  officer  for  refusing  or  Dem.  (N.  Y.)  221 ;  Powers.  Speckxnan, 

neglecting  to  return  it.  126  N.  Y.  354]. 

1.  Waxelbaum  v,  Connor,  94  Ga.  529,  In  MassachiiBetto,  it  having  been  pro- 

ciVfii^Treadwellt;.  Beauchamp,  82Ga.  vided  by  statute  (Pub.  Stat.  Mass.,  c. 

736,   and    distinguishing  Clayton    v,  166,  §6)  that  an  executor  or  administra- 

May,  68  Ga.  27.  tor  shall  be  personally  liable  for  costs, 

Snffldency  of  Execution  to  Beach  Indl-  tha t  ( section  7)  when  j  ud gmeilt  is  recov- 

vidnal  Property. — An  execution  against  ered  for  costs  only,  the  execution  shall 

A  and  B, ''copartners,"  is  not  against  be  awarded  against  his  body,  goods  and 

the  partnership  only,  and  authorizes  a  estate,  as  if  it  were  for  his  own  debt, 

levy  upon  the  indfvidual  property  of  and  that  (section  3)  when  the  judgment 

the  defendants.     Parler  v,  Johnson,  81  is  for  debt  or  for  damages  and  costs, 

Ga.  254.  an  execution  for  the  debt  or  damages 

S.  Daniel  v,  Hollingshead,  16  Ga.  shall  bj  awarded  against  the  goods  and 
190 ;  Peck  V,  Stevens,  10  111.  127 ;  Green-  estate  oi  the  deceased,  and  another  ex- 
wood  V,  Spiller,  3  111.  502 ;  McDowell  ecution  for  the  costs  against  the  goods, 
V,  Wight,  5  111.  402 ;  Peckham  v.  estate  and  body  of  the  executor  or  ad- 
O'Hara,  74  Mich.  287;  Keniston  v,  ministrator,  thj  uniform  practice  has 
Little,  30  N.  H.  318, 64  Am.  Dec.  297 ;  been  to  award  two  executions,  one  for 
Barr  v,  Barr,  2  Hen.  &  M.  (Va.)  26;  the  debt  or  damages,  if  any,  against 
Moore  v,  Ferguson,  2  Munf.  (Va.)  the  estate,  and  another  for  costs  against 
421 ;  Lynch  v,  Webster,  17  R.  I.  513.  the  personal  representative  personally. 

New  York  Statnte.^In  Matter  of  War-  Look  v.  Luce,  136  Mass.  249,  citing 

ing,  7  Misc.  Rep.  (Westchester  Surro-  Greenwood  v,  McGilvray,  120  Mass. 

gate  Ct.)  502,  it  was  held  that  an  exe-  516. 

cution  issued  on  a  judgment  recovered  8.  Home    v.  Spivey,  44   Ga.    616; 

against  executors  in  proceedings  for  Horn  v.  Bird,  45  Ga.  610;  Forrester  v, 

an  accounting,  should  run  against  the  Tift,  84  Ga.  595 ;  Tones  v.  Parker,  60 

property    of    the  executors  and    not  Ga.500;  Albee  v.  Wachter,  74  III.  17;^; 

ag^instthepropertyof  the  estate;  it  be-  Keniston  v.  Little,  30  N.    II.   3x8,64 

ing  provided  by  Code  Civ.  Pro.  N.  Y.,  Am.  Dec.  297 ;  Coltraine  v.  McCain,  3 

42554,  that  a  decree  directing  the  pay-  Dev.  L.  (N.  Car.)  308,  24  Am.  Dec. 

ment  of  a  sum  of  money  into  court,  or  256;  Small  v.  Small,  16  S.  Car.  64. 

to  one  or  more  parties,  may  be  enforced  4.  Freeman  v.  Binswanger,  57  Ga. 

by  execution  against  the  property  of  159;  Lemon  v.  Thaxton,  59  Gra.  706; 

the  party  directed  to  make  the  pay-  Jones  v.  Parker,  60  Ga.  500;  Small  ». 

ment  \folUywing  Peyser  t^.  Wendt,  2  Small,  16  S.  Car.  64. 
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tive's  individual  property.* 

(2\  Form  of  the  Writ. — Where  it  is  intended  that  the  writ 
shall  be  satisfied  out  of  the  property  of  a  decedent,  the  common 
form  which  has  been  in  use  for  ages  is  "  to  be  levied  of  the  goods 
and  chattels,  lands  and  tenements  of  A.,  in  the  hands  of  D.  to  be 
administered;"  and,  although  the  word  "  executor"  or  "  adminis- 
trator" be  added  after  the  defendant's  name,  if  there  be  no  di- 
rection to  levy  of  the  goods,  etc.,  of  the  decedent,  the  word  so 
added  will  be  taken  to  be  descriptio  personce,  and  the  writ  will  be 
construed  as  authorizing  a  levy  upon  his  individual  property  and 
not  upon  assets  of  the  estate.*     But  irregularities  in  this  respect 

1.  Bealev.  Botetourt,  lo  Gratt.  (Va.)  Jones  v.  McCleod,  6i  Ga.  602 ;  Beazley 
278.    See  also   Lynch  v.  Webster,  17    v.  Dunn,  8  Rich.  L.  (S.  Car.)  345. 

R.  I.  513.  See  also  Keniston  v.  Little,  30  N.  H. 

Indfbm&t  OB  Sol.  Fa.  acainit  Heln. —  318,  64  Am.  Dec.  297,  holding  that 
Where,  CD  jf/reya<:iaj  against  the  dec e-  where  a  judgment  is  rendered  against 
dent's  heirs,  the  lands  descended  from  a  named  person,  ''administrator  of  the 
their  ancestor  to  them  are  condemned  estate  of  K.,"  an  execution  command- 
to  the  satisfaction  of  the  judgment  re-  ing  a  levy  upon  "  the  goods,  chattels, 
cited  in  the  scire  facias^  an  execution  or  lands  of  the  said  debtor,"  is  to  be  re- 
against  the  goods  and  chattels,  lands  garded  as  running  against  the  admin- 
and  tenements  of  the  heirs  themselves  istrator  in  his  individual  character,  and 
is  an  execution  de  bonis  profriis  of  is  in  the  proper  form  because  the  words 
tlie  heirs,  and  the  variance  between  the  describing  the  debtor  as  an  adminis- 
judgment  and  the  execution  is  fatal,  trator  are  not  sufficient  of  themselves 
Walker  v.  Marshall,  7  Ired.  L.  (N.  to  make  a  judgment  fl?e^<?«/> /^j/a/<?ri>. 
Car.)  I,  45  Am.  Dec.  502.  See  further  Higgins  v.  Driggs,  21 

Bzaontton  agalnit  DeeedenVi  Lands. —  Fla.  103,  in  which  case  it  was  held  that 

Where  a  judgment  is  rendered  against  an  execution    based    on    a  judgment 

the  administrators  of  a  decedent  and  not  "  that  the  plaintiff  have  and  recover  of 

against  his  heirs,  it  is  erroneous  to  and  from  the  defendant,  as  administra- 

issue   an  execution  commanding  the  tor  of  A.,  deceased,"   etc.,  and  com- 

sheriff  to  levy  upon  the  goods  and  chat-  manding   that  the  levy  be  made  ''of 

tela  of  the  decedent,  and  for  the  want  the  goods  and  chattels,  lands  and  tene- 

tbereof  upon  his  lands  and  tenements,  ments,  of  D.,  as  administrator  of  the 

Lepaee    v.   McNamara,   5  Iowa   124.  estate    of  A.,    deceased,"   should    be 

See  abo,  to  the  same  effect,  Treadweli  stayed  on  motion  of  the  defendant,  be- 

V.  Herndon,  41  Miss.  38;  O'Brien  t;.  cause  such  writ  leaves  it  in  doubt  as  to 

Woody,  4  McLean  (U.  S.)  75.  whether  the  property  of  the  adminis- 

lUaoiiil  Statnte.  —  In  Houck  v,  trator  or  of  the  decedent  is  to  be  levied 
Cross,  67  Mo.  151^  it  was  held  that  an  upon;  the  court,  upon  looking  behind 
execution  which,  in  conformity  to  a  thejudgment,  finding  that  it  was  based, 
statute,  commanded  the  officer  to  make  not  on  an  evidence  of  indebtedness  of 
the  amount  of  the  goods  and  chattels  A.,  but  on  an  instrument  signed  by  a 
of  the  decedent,  and  if  sufficient  goods  third  person,  "  executrix  of  the  estate 
and  chattels  could  not  be  found,  then  of  A.,"  and  being  unable  therefore  to 
of  the  lands  and  tenements,  was  good,  reach  the  conclusion  that  there  ought 
although  the  judgment  upon  which  it  to  have  been  a  judgment  against  D., 
was  issued  unnecessarily  provided  that  either  out  of  his  own  estate  or  out  of 
the  money  should  be  made  of  the  the  estate  of  A.  Citing  Tinsley  v, 
goods  and  chattels  of  the  decedent  in  Lee,  51  Ga.  483,  wherein  an  execution 
tht  hands  of  his  executor;  and  that  in  substantially  the  same  form  was  re- 
there  wa4  no  objectionable  variance.  garded   as   an   execution  against    the 

2.  Horton  v.  Garrison,  i  Tex.  Civ.  individual  property  of  an  executor; 
-^PP*  31  [following'  Hart  v.  McDade,  Hardy  v.  Call,  16  Mass.  530,  wherein  a 
61  Tex.  208] ;  Tharpe  v,  Tharpe,  54  Ga.  judgment  against  the  defendant,  in  his 
501;  Freeman  v,  Binswanger,  57  Ga.  capacity  as  administrator,  was  not  re- 
159;  Lemon  v,  Thaxton,  59  Ga.  706;  garded  as  a  judgment  against  the  goods 
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have,  in  some  cases,  been  considered  as  merely  formal  and  not 
sufficient  to  affect  the  purchaser's  title,  and  amendments  have 
been  allowed.* 
e.  Execution  against  Principal  and  Surety. — In  some 

states  it  is  required  by  statute  that  the  execution  shall  follow  the 
judgment  by  describing  the  defendants  as  principal  and  surety 
or  maker  and  indorser,  as  the  case  may  be,  so  that  the  property  of 
the  principal  may  be  first  resorted  to  before  taking  that  of  the 
surety.* 

16.  The  Amount — a.  In  General. — The  execution  must  state 
the  sum  of  money  to  be  made ; '  and  in  doing  so  must  follow  the 
judgment  and  be  commensurate  with  it.* 

and  estate  of  the  decedent ;  and  ^/j/ti»-  etc.,  the  omission  indicated  bj  the 
guisking  Stone  v.  Kaufman,  25  Ark.  blank  does  not  render  the  writ  open  to 
190,  in  which  a  judgment  against  the  the  objection  that  it  does  not  require 
defendant^  without  addine^  the  word  the  sheriff  to  make  anj  money.  See 
"  administratrix,"  was  held  to  be  a  also  Coolej  f .  Brajton,  16  lo'wa  10. 
valid  judgment  against  the  defendant  1.  Arkansas. — Hightower  v.  Hand- 
as  administratrix,  because  the  court,  on  lin,  27  Ark.  20. 

looking  back  of  the  judgment,  found  Florida. — Mood j  v.  Hoe,  2a  Fla. 3 14. 

that  the  suit  was  instituted  against  the  Georgia. — Williams  v.  Atwood,  52 

defendant  as  administratrix  on  a  writ-  Ga.  585,  57  Ga.  190;  Satterfield  -v.  Bojd, 

ten  instrument  made  hy  the  decedent  81  Ga.  316. 

in  his  lifetime.  Kentucky.  —  Craig      v.      Reardon, 

1.  Adams  v.  Higgins,  23  Fla.  13;  Sneed  (Ky.)  328;  Knight  v.  Applegate, 
Beale  v.  Botetourt,  10  Gratt.  (Va.)  3  T.  B.  Mon.  (Ky.)  335;  Johnston  v. 
278;  McCormick  v.  Meason,  i  S.  &  R.  Lynch,  3  Bibb  (Ky.)  334;  Davie  v. 
(Pa.)  92.  See  also  Tinsley  v.  Lee,  51  Long,  4  Bush  (Ky.)  574;  Walker  v. 
Ga.  482 ;  Fry  v.  Shehee,  55  Ga.  208.  McKnight,  15  B.  Mon.  (Ky.)  477. 

2.  State  V.  Fleming,  124  Ind.  97;  Maryland. — Gorsuch  v.  Tliomas,  57 
Phillips  V.  Cox,  61  Ind.  345.  Md.  334. 

In  Powell  V.  Perry,  63  Ga.  4.17,  it  Nevada, — Hastings  v.  Johnson,  1 
was  held  that  an  execution  which  was  Nev.  613,  in  which  case  it  is  said :  "  If 
defective  by  reason  of  its  failure  to  the  writ  is  issued  for  an  amount  mate- 
follow  the  judgment  and  describe  the  rially  in  excess  of  the  judgment,  a  lerr 
defendants  as  makers  and  indorsers  and  sale  made  to  satisfy  such  excess  is 
respectively,  in  compliance  with  Code  nugatory  and  will  be  set  aside  upon  the 
Ga.,  §  3636,  was  amendable,  and  that  application  of  any  person  interested,  or 
the  infirmity  did  not  defeat  a  levy  whose  rights  have  been  prejudiced 
under  the  writ.  thereby." 

Hi    Olilo  an  execution  issued  on  a        New  Tork. — Caverly  v.  Nichols,  4 

judgment  recovered  against  a  principal  Johns.  (N.  Y.)  189;  Watson  v.  Fuller, 

and  his  surety  must  contain  directions  6  Johns.  (N.  Y.)  283,  per  Kent,  C.  J. 
to  proceed  first  against  the  property,        Nortk    Carolina, — Walker  v.  Mar- 

and  for  want  of  property  of  the  prin-  shall,  7  Ired.  L.  (N.  Car.)  i,  45  Am. 

cipal  then  to  proceed  against  the  bail.  Dec.  502. 
Elliott  V.  Elmore,  i6  Ohio  27.  Pennsylvania. — Lewis  v.  Smith,  2 

S.  Maxwell  v.  King,  3  Yerg.  (Tenn.)  S.  &  R.  (Pa.)  142. 
460,  holding  that  an  execution  which         Vermont. — Fairbanks  v.  Devereaux, 

does  not  state  the  amount  to  be  made,  48  Vt.  550;  Wilson  v.  Fleming,  16  Vt. 

but  which  contains  an  unfilled  blank,  is  649. 

a  nullity,  and  that  a  purchaser  there-        NoDComidlaiioe   wtth    Oo&ditioa   Ptr- 

under  obtains  no  title;  but,  where  the  mlttlnc   Pajmont   of   Lav    AmunaX. — 

amount  of  the  decree  and  the  amount  Where  a  consent  judgment  is  entered 

still  due  thereon  are  specifically  stated  for  a  certain  amount,  permitting  the 

twice,  and  the  sheriff  is  commanded  to  defendant  to  pay  a  less  amount  by  a 

cause  to  be  made  '*  the  sum  of  | ,"  named  day,  ana  the  sofuiller  amount 
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i.  Writ  Issued  on  Judgment  Payable  in  Instalments. — 

Where  the  judgment  is  payable  in  instalments,  an  execution 
issued  before  they  have  all  fallen  due  should  not  command  the 
sheriff  to  levy  the  whole  debt,  but  only  the  amount  that  has 
accrued.* 

is  not  paid  within  the  given  time,  the  pensive  course  is  to  include  all  in  one 

plaintiff  has  the  right  to  have  an  exe-  execution,     expressing    therein     dis- 

cution  for  the  larger  amount.     Early  tinctly  the  several  liabilities  of  each. 

V.  Rogers,  i6  How.  (U.  S.)  599.  Kendrick  v.  Rice,  16  Tex.  254,  citing- 

Jndpaant  for  Amount   ABcertaJnable  Martin  v.  Rice,  16  Tex.  157. 

\j  dlevlalftcnL. — Where,  in  an  action  in  Ezeoutton  Issaed  on  Penal  Bond. — An 

the  nature  of  debt,  a  judgment  is  con-  execution    issued    on    a    penal    bond 

fessed,  and  judgment  is  entered  gener-  should  issue  for  the  penalty  of  the  bond, 

allj,  without  stating  the  amount,  and  with  proper  indorsements  as  to  the 

the  amount  is  ascertainable  by  calcula-  amount  to  be  collected.     M' Kinney  v. 

tion,  the  plaintiff  may  indorse  on  the  Carroll,  5  T.  B.  Mon.  (Ky.)  96.     See 

execution  the  amount   of  the   actual  also  Com.  v.  Hamilton,  4  T.  B.  Mon. 

debt,  and  if  the  defendant  complain  (Ky.)  13a ;  Doak  v,  Duncan,  Litt.  Sel. 

that  injustice  has  been  done  him,  tlie  Cas.  (Ky.)  176. 

court  will  give  him  immediate  and  lib-  Ezeontion  for  Too  Small  Amount — ^Aa- 

eral  relief  on  motion.     Lewis  v.  Smith,  aumpait  to  Recover  Balance. — If  an  exe- 

2  S.  &  R.  (Pa.)  142.  cution  be  issued  for  a  less  amount  than 

Judgment  by  Defiuilt  wltbout  Writ  of  that  stated  in  the  judgment,  and  be  col- 

bufolry. —  Where   a  judgment  by  de-  lected  and  returned  fully  satisfied,  the 

fault  is  taken  in  an  action  of  debt  with-  plaintiff  cannot  maintain  an  action  for 

out  a  writ  of  inquiry,  the  execution  the  balance.     Town  v.  Smith,  14  Mich, 

may  be  issued  with  an  indorsement  348. 

thereon  of  the  amount  of  the  real  debt,  See  also  supra,  p.  412,  Several  Exe- 

and  if  the  defendant  complains  that  cut  ions  on  One  Judgment, 

injustice  has  been  done,  the  court,  or  1.  State  v.  Piatt,  5  Harr.  (Del.)  429; 

a  judge  at  chambers,  before  the  return  GrifBth  v.  Jones,  3  N.  J.  L.  489. 

daj,  may  give  relief .    Gray  v.  Coulter,  See  also  Wood  v.  Wood,  3  Wend. 

4Pa.  St.  188,  cfViif^  Lewis  t;.  Smith,  2  (N.  Y.)  454,  wherein  Savage,  C.  J., 

S.  &  R.  (Pa.)  155.  says  that  an  alias  testatum  fi,  fa,,  is- 

Bzacutlon  on  Forfeited  ClaSm  Bend. —  sued  on  a  judgment  recovered  on  a 

Where,  by  statute,  an  execution  is  au-  bond  given  to  secure  the  payment  of  an 

thorized  to  be  issued   on  a  forfeited  annuity,  should  specify  particularly  the 

claim  bond   "  for  the  amount  of  the  subsequent  arrears  claimed,  as,  for  in- 

debt,"    the  writ  should  be  issued  for  stance,  "levy  $80,  the  annuity  due  June 

the  debt  only  and  not  for  the  costs  in  22,  1829,  according  to  the  condition  of 

the  proceeding  for  the  trial  of  the  right  the  bond  declared  on  in  this  cause." 

of  property.     Moody  v.  Hoe,  22  Fla.  New  York  Statute. — Code  Civ.  Pro. 

314.  N.  Y.,  ^  1277,  provides  that  where  the 

Writ  bined  after  AfBrmanco  —  Jndg-  debt  for  which  a  judgment  is  rendered 

ment  for  Damages  for  Delay  againat  One  is  not  all  due,  execution  may  be  issued 

AppeUant. — Where  a  judgment  is  recov-  for  the  collection  of  the  sum  which  has 

ered  against  two  defendants,  and  one  of  become  due,  that  the  judgment  shall  re- 

them  procures  a  writ  of  error,  and  the  main  as  security  for  the  sum  or  sums  to 

judgment  is  afHrmed  with  damages  for  become  due,  and  that,  when  a  further 

the  delay  occasioned  by  the  writ  of  sum  becomes  due,  an  execution  may  be 

error,  the  plaintiff  is  entitled  to  have  issued  for  the  collection  thereof,  and 

execution  against  both  the  judgment  successive  executions  may  be  issued  as 

debtors,  and  this  can  only  be  either  by  further  sums  become  due.  In  National 

several  executions,  one  against  the  de-  Park  Bank  v,  Salomon,  17  Civ.  Pro. 

fendant  who  did  not  join  in  the  writ  of  Rep.  (N.  Y.  Supreme  Ct.)  8,  it  was  held 

error,  and  another  against  his  code-  that  an  execution  issued,  in  disregard 

fendant,  and  the  sureties  of  the  latter,  of  the  statute,  for  the  entire  amount 

or  by  one  joint  execution  against  all;  of  the  judgment  before  it  has  become 

and  the  moat  convenient  and  less  ex-  wholly  due,  may  be  set  aside  on  the 
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r.  Writ  Issued  after  Partial  Payment  of  Judgment.— 

The  writ  should  not  issue  for  a  greater  amount  than  is  due  on 
the  judgment  at  the  time  of  its  issuance ;  *  and  it  should  either 
recite  the  judgment  as  it  was  originally  recovered,  and  state  the 
amount  that  has  been  paid  and  the  sum  that  is  still  due  *  or  be 
issued  for  the  whole  amount  of  the  judgment,  with  the  credit  in- 
dorsed on  the  back  of  the  writ  ;*  it  being  immaterial  which  course 
is  pursued.* 

d.  Command  to  Make  Specie. — Where  an  obligation  is  pay- 
able by  its  expressed  terms  in  specie,  a  judgment  will  be  rendered 
for  the  payment  thereof  in  specie ;  *  and  the  same  necessity  which 

application  of  a  subsequent  execution  been  denied,  but  that  the  defendant  was 

creditor.    Ct'ttng'  Jaftrsiy  v.  Saussman,  entitled  to  the  costs  of  his  motion. 

53  Hun  (N.  Y.)  561,  17  Civ.  Pro.  Rep.  Date  of  Credits. — Where  a  judgment 

(N.  Y.)  I,  which  latter  case  was  a/-  bears   interest,   an    indorsement  of  a 

firmed  117  N.  Y.  648.  credit  on  the  writ  should  give  the  date 

1.  Satterfield  v,  Boyd,  81  Ga.  316;  at  which  the  credit  should  be  applied, 
Spring  v.  Ayer,  23  Vt.  516.  See  also  so  that  the  interest  may  be  properly 
Barnes  v.  Robinson,  4  Yerg.  (Tenn.)  calculated.  Gano  t».  Davis,  Sneed  ( Ky.) 
186,  holding  that  where  an  execution  207. 

is  issued  for  the  whole  amount  after  4.  Perry  v.  Royle,  9 Yerg.  (Tenn.)  18. 

the  judgment  has  been  paid  in  part,  IndorsementB. — In  Georgia  the  clerk 

the   irregularity  is   not  cured  by  the  is  required  by  statute  (Code,  §  3685)to 

plaintiff's  private  instructions  to  the  indorse  on  the  execution  the  date  and 

officer  to  collect  only  the  amount  re-  amount  of  the  judgment  and  each  item 

maining  due.  of  costs.  Manryi'.  Shepperd,57Ga.  68. 

2.  Fairbanks  v,  Devereaux,  48  Vt.  In  Ohio^  likewise,  there  is  such  a  re- 
550.     See  also  Wright  v,  Nostrand,  94  quirement.    Code  Ohio,  §  423.    Mona- 
N.  Y.  31,  wherein  it  was  held  that  an  ghan  v.  Monaghan,  25  Ohio  St.  325. 
execution  reciting  a  judgment  for  the  The  Indorsement  Controls  the  Body 

sum  of  $ was  good,  at  least  on  col-  of  the  Writ  where  there  is  a  variance 

lateral  attack,  as  "the  amount  for  which  between  them  as  to  the  amount  to  be 

judgment  was  rendered  was  fairly  infer-  collected.     Griffith  v.  Lyle,  7   Phila. 

able  from  the  statement  of  the  amount  (Pa.)  244,  wherein  it  was  held  that  the 

which  was  asserted  to  be  due  thereon,  extreme  measure  of  the  sheriflrs  Ha- 

and  the  direction  to  collect  that  amount,  bility  for  a  false  return  is  the  amount 

with  interest  from  the  day  judgment  indorsed  on  the  writ ;  Com.  v.  McCor, 

was  rendered."     Reversing^*}  N.  Y.  8  Watts  (Pa.)  X53,  wherein  it  was  held 

Super.  Ct.  441.  that  the  officer  should  have  collected 

8.  St.  Louis,  etc.,  R.  Co.  v,  Rierson,  additional  costs  indorsed  on  the  back 

38  Kan.  359;  Com.  v.  McCoy,  8  Watts  of  the  writ.     But  see  Walls  v.  Smith, 

(Pa.)    153;    Peet  t;.  Cowenhoven,    14  19  Ga.  8,  fer  Starnes,  J. 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  56.    See  6.  Trebilcock  v,  Wilson,  12  Wall.  (U. 

also  Rowly  v,  Kemp,  2  La.  Ann.  360,  S.)   687;   Lane  County  v,  Oregon,  7 

from  which  it  would  seem  that  a  credit  Wall.  (U.  S.)  71;   Phillips  v,  Dugan, 

allowed  by  the  judgment  may  be  in-  21  Ohio  St.  466,  wherein  it  was  held 

dorsed  on  the  writ  instead  of  written  that  it  is  not  proper  to  render  judp- 

in  its  body.  ment  for  the  market  value  of  the  specie 

Indorsemeiit  of  Credits  Fending  Motion  in  legal-tender  currency ;  Independent 
to  Quash. — In  Williamson  v,  Ong,  i  W.  Ins.  Co.  v.  Thomas,  104  Mass.  192  [c/V- 
Va.  84,  pending  a  motion  to  quash  the  ing  Bronson  v.  Rodes,  7  Wall.  (U.  S.) 
writ  because  credits  had  not  been  in-  229,  in  which  case  Chase,  C.  J.,  says  that 
dorsed  thereon,  the  clerk,  before  a  sale  when  contracts  made  payable  in  coin 
had  been  made  under  tne  writ,  duly  are  sued  upon,  judgment  may  be  en- 
indorsed  the  credits,  and  it  was  held  tered  for  coin  dollars  and  parts  of  dol- 
thal,  as  no  possible  injury  or  grievance  lars;  Butler  v.  Horwitz,  7  Wall.  (U. 
could  result  to  the  defendant  there-  S.)  258];  Stringer  1;.  Coombs,  62  Me. 
from,  the  motion  to  quash  should  have  160. 
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occasions  such  judgment  will  govern  the  form  of  the  final  proc- 
ess, and  execution  should  issue  requiring  payment  of  the  judg- 
ment in  coin.* 

e.  Variance  between  Writ  and  Judgment — Validity  of 

Writ — (i)  In  Genera/, — A  variance  in  amount  between  the  exe- 
cution  and  the  judgment,  which  is  not  sufficient  to  destroy  the 
identity  of  the  judgment  on  which  the  writ  issued,  does  not  render 
the  writ  void,  but  voidable  only,  especially  where  the  variance  is 
small,  and  is  due  to  a  clerical  error,  or  to  a  miscalculation  of  the 
amount  remaining  due  on  the  judgment.* 

(2)  As  Affects  the  Sheriff, — The  officer  to  Whom  a  writ  is  issued 
which  does  not  correctly  describe  the  judgment  as  to  the  amount, 
is  not  justified  in  failing  to  execute  it  and  make  due  return 
thereof.* 

1.  Phillips  V,  Dugan,  3z  Ohio  St.  466  Missouri, — Montgomery  v,  Farley, 
[a'/iif^Lane  County  v.  Oregon,  7  Wall.     5  Mo.  233. 

(U.S.)  71];  Independent  Ins.  Co.  v.  New  Hampshire. — ^Avery  v.    Bow* 

Thomas,  104  Mass.  192,  in  which  case  man,  40  N.  H.  453,  77  Am.I)ec.  728. 

it  is  said  that,  **  the  debt  being  payable  New  Tork.  —  Barnard  v.  Darling,  i 

in  gold,  a  specific  judgment  should  be  How.  Pr.  (N.  Y.  Supreme  Ct.)  223; 

rendered  for  gold  coin,  and  execution  Peck  v.  Tiffany,  2  N.  Y.  451 ;  Wright 

should  be   issued  accordingly."     See  t;.  Nostrand,  94  N.  Y.  31 ;  Parmelee  f . 

also  Stringer  v.  Coombs,  62  Me.  160,  Hitchcock,  12  Wend.  (N.  Y.)  96;  Bor- 

wherein  it  is  held   that,  under  Rev.  land  v.  Stewart,  4  Wend,  (N.  Y.)  568; 

Stat.  Me.  1871,  c.  81,  §  i,  authorizing  Jackson  v.  Page,  4  Wend.  (N.  Y.)  585; 

the  Supreme  Judicial  Court  to  make,  Jackson  v.  Walker,  4  Wend.  (N.  Y.) 

bj  general  rules,  such  alterations  in  462. 

the  forms  of  writs '*  as  changes  in  the  Maryland, —  Harris  v,   Alcock,    10 

law  or  other  causes  require,"   judg-  Gill  &  J.  (Md.)  226,  32  Am.  Dec.  158; 

ment  on  an  obligation  payable  in  coin  Miles  v,  Knott,  12  Gill  &  J.  (Md.)442. 

should  be  entered  specifically  for  the  Vermont, — Perry  v,  Whipple,  38  Vt. 

current    coin   of  the    United    States,  278. 

"  and  execution  should  so  issue  for  the  Fraud — Queitlon  of  I&tent. — The  sim- 

debt.''  pie  fact  of  issuing  an  execution  for 

2.  Arkansas,  —  Hall  v,  Doyle,  35  more  than  is  due  on  a  judgment  does 
Ark.  445,  holding  that  an  execution  not /^r  j^  render  the  execution  fraud - 
which  was  substantially  in  pursuance  ulent  and  void,  the  question  being 
of  the  judgment  should  not  be  con-  whether  or  not  it  was  issued  with  a 
sidered  void  in  a  collateral  proceeding  fraudulent  intent.  Harris  v,  Alcock, 
because  proper  credits  had  not  been  10  Gill  &  J.  (Md.)  226,32  Am.  Dec.  158. 
made.  8.  State  v,  Piatt,  5  Harr.  (Del.)  429; 

California.  —  Hunt  v.   Loucks,   38  Williams  v.  Brown,  28  Iowa  247 ;  Bach- 

Cal.    372.     See    also   Van  Cleave   v.  elder  v,  Chaves  (N.  Mex.   1891),   25 

Bucher,  79  Cal.  600.  Pac.  Rep.  783 ;  Parmelee  v,  Hitchcock, 

Illinois.  —  Newman  v.  Willitts,   60  12   Wend.    (N.    Y.)   96;    Borland    v. 

III.  519.  Stewart,  4  Wend.  (N.  Y.)  568. 

Kentucky.  —  Brace  v,  Shaw,  16  B.  Thus  in  Bacon  v.  Cropsey,  7  N.  Y. 

Mon.  (Ky.)  83.  195,  the  sheriff,  in  an  action  for  a  false 

In  Louisiana  it  has  been  held  that  return,  was  not  permitted,  in  order  to 
where  an  execution  has  been  issued  reduce  the  damages,  to  show  that  the 
for  too  large  a  sum,  an  injunction  will  execution  directed  the  collection  of  a 
not  be  allowed,  and  that  the  error  can  greater  sum  than  was  due  to  the  plain- 
be  corrected  on  a  settlement  at  or  after  tiff,  the  amount  to  be  collected  being 
the  sale.  Walker  v.  Villavaso,  26  La.  less  than  the  amount  of  the  judgment, 
Ann,  42.  and  the  sheriff  having  levied  on  prop- 

Mississiffi,  —  Dailey  v.   State,  56  erty  of  the  defendant  sufficient  in  value 

Miss.  475.  to  satisfy  the  amount. 
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(3)  Title  of  the  Purchaser, — It  has  been  repeatedly  held  that  a 
slight  discrepancy  in  amount  between  the  execution  and  the  judg- 
ment will  not  afford  ground  for  collateral  attack  upon  the  title  of 
a  purchaser.* 

If  an  Amonst  XateriaUj  in  Ezosm  of  tha  Judgment,  however,  is  com- 
manded to  be  made,  the  writ,  according  to  some  authorities,  is 
void,  and,  where  but  one  levy  upon  and  sale  of  property  are  made 
under  such  an  execution,  and  an  amount  materially  exceeding 
the  judgment  is  realized,  the  entire  proceedings  under  the  writ 
are  nugatory.* 

(4)  Amendment. -^'SNliQT^  the  recitals  in  the  execution  corre- 
spond with  the  judgment  sufficiently  to  show  upon  what  judgment 
the  execution  was  issued,  and  it  is  not  pretended  that  there  is,  or 
was,  any  other  judgment  of  the  same  court  of  the  same  date 
between  the  same  parties  and  of  the  same  general  character,  an 
amendment  is  allowable  as  a  matter  of  course  to  cure  a  variance 

1.  Becker  v,  Quigg,  54  111.  390;  Doe  cutlon  ma/  be  amended  in  support  of 

V.  Harter,  2  Ind.  252;  Cunningham  v,  the  title  of  the  purchaser  bj  an  order 

Felker,  36  Iowa  117,  in  which  case  a  nunc  pro  tunc. 

petition  to  set  aside  the  sheriff's  sale  2.  Knight  v.  Applegate,  3 T.  B.  Men. 

was  denied,  the  only  variance  being  (Ky.)  335,  in  which  case  the  execution 

fifty  cents;  Merrill  v.  Housley,  2  Litt.  omitted  to  notice  $42.25,  which  in  the 

(Ky.)  277,  in  which  case  a  direct  ap-  judgment  was  directed  to  form  a  credit 

plication   to  set  aside   the    sale    was  to  the  sum  named  in  a  previous  part  of 

denied;  Brace  v,  Shaw,   16  B.  Mon.  the  judgment;  Hightower  t'.  Handlin, 

(K/.)  43 ;  Swani;.  Saddlemire,  8  Wend.  27  Ark.  20,  in  which  case  it  was  main> 

(N.    Y.)    676;    Jackson    v.    Page,    4  tained  that,  where  there  is  a  consider- 

Wend.  (N.  Y.)  585;  Jackson  v.  Walk-  able  variance,  the  court  may,  on  motion, 

er,  4  Wend.  (N.  Y.)  463;  Jackson  v.  quash  the  writ  and  set  aside  the  return 

Anderson,  4  Wend.  (N.  Y.)  474;  Hin-  of  the  sheriff  and  sale,  even  though  the 

ton  V,  Roach,  95  N.  Car.  106;  Hum-  rights   of  bona  fide  purchasers  have 

bert  V,  Methodist  Episcopal  Church,  intervened;  Hastings    v.    Johnson,  i 

Wright  (Ohio) 213 ;Trotter  V.Nelson, I  Nev.  613,  in  which  case  the  sale  was 

Swan  (Tenn.)  7,  wherein  there  was  a  made  for  about  seventy-eight  dollars 

variance  of  I9.12.     See  also  Phillips  t'.  more   than   was  actually  due  on  the 

Coffee,  17  111.  154;  Sprott  v.  Reid,  3  judgment;  Prescott  v. Prescott,  62  Me. 

Greene  (Iowa)  489;  Cooley  v.  Bray-  428. 

ton,  16  Iowa  10;  Dean  v.  Goddard,  13  But  see  Durham  v.  Heaton,  28  111. 

Iowa  292;  Bissell  v.  Kip,  5  Johns.  (N.  26^.,  81  Am.  Dec.  275,  wherein  it  was 

Y.)  89;  Jackson  v,  Pratt,   10  Johns,  held  that,  although  there  was  a  vast 

(N.  Y.)  386.  discrepancy  between  the  writ  and  the 

See  further  Corthell  v.  Egery,  74  judgment  In  amount,  the  writ  was  not 
Me.  41,  holding  that  where  the  only  void,  but  voidable  only,  and  that  the 
informality  in  the  writ  is  a  statement  title  of  a  purchaser  under  such  writ 
of  an  insufficient  balance  as  still  due  could  not  be  collaterally  attacked, 
upon  the  judgment,  the  writ  will  be  Levy  and  Bale  of  Land  for  Amount  Ac- 
regarded  as  amended  in  support  of  the  toally  IKie. — Where  an  execution  is  is- 
title  of  the  purchaser.  But  see  Pres-  sued  for  an  amount  in  excess  of  the 
cott  T'.  Prescott,  62  Me.  428.  judgment,  a  levy  and  sale  made  under 

mdonement  of  Gredits. — The  failure  it  to  the  amount  actually  due  on  the 

to   indorse  on   the  execution   proper  judgment  will  be  valid,  and  the  error 

credits  for  payments  does   not  affect  will  be  corrected  without  setting  aside 

the  title  of  the  purchaser.     Milmine  v.  or  declaring  nugatory  the  proceedings 

Bass,  29  Fed.  Rep.  632.     See  also  Peet  under  the  execution.    Hastings  v.  John- 

V.  Cowenhoven,  14  Abb.  Pr.  (N.  Y.  son,  i  Nev.  613;  Peck  v.  Tiffany,  2  N. 

Supreme  Ct.)  56,  holding  that  the  exe-  Y.  451. 
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in  amount;^  and  such  amendment  may  be  made  at  any  time,  as 
well  after  as  before  the  sale,  and  on  collateral  attack  may  be  con- 
sidered as  having  been  made.^ 

/  Interest. — The  execution,  in  commanding  the  collection  of 
interest  on  the  judgment,  must  conform  to  the  judgment.* 

Ifttarift  Hot  Allowtd  by  Jiidgm«nt. — The  writ  should  not  require  the 
collection  of  interest  when  the  judgment  upon  which  it  is  issued 
does  not  give  it,  and  interest  is  not  allowed  by  statute  ;*  but  where 

1.  Alabama, — Cawthom  v.  Knight,  ical  error  in  the  recital  as  to  the  sums 

II  AJa.  579.  recovered  as  damages  and  costs,  re- 

California.  —  Hunt  v.  Loucks,   38  spectivelj,  an  amendment  was  allowed 

Cal.  373,  99  Am.  Dec.  404,  wherein  it  and  the  writ  was  upheld.     Citing  At- 

is  maintained  that  the  writ  is  amend-  kins  v.  Sawder,  i  Pick.  (Mass.)  351, 

able  on  a  motion  to  quash.  and  Moore  v.  Tracy,  7  Wend.  (N.  Y.) 

Illinois. — Lewis  v,  Lindlej,  28  111.  229. 

147.  Rights  of  Creditor  HaYlng  Junior  Bxe- 

Indiana. — Doe  v,  Harter,  2  Ind.  252 ;  ontton.  —  In  Oaklej  v.  Becker,  2  Cow. 

M*Call  V,  Trevor,  4  Blackf.  (Ind.)  496;  (N.  Y.)  454,  it  was  held  that  an  exe- 

Doe  V.  Rue,  4  Blackf.  (Ind.)  263,  29  cutlon  which   incorrectly  stated    the 

Am.  Dec.  368.  amount  to  be  levied,  might  be  altered 

Ktntncky. — Com.  v,  Hamilton,  4  T.  after  a  sale,  by  consent  of  the  defend- 
B.  Men.  (Ky.)  132,  holding  that  the  ant,  so  as  to  make  it  correctly  state  the 
writ  is  amendable  on  a  motion  to  quash;  amount,  and  that  a  creditor  having  a 
Johnston  v.  Lynch,  3  Bibb  (Ky.)  334;  junior  execution  was  entitled  to  no  ad- 
Knight  V,  Applegate,  3  T.  B.  Mon.  vantage  because  of  such  alteration. 
(Ky.)335 ;  Pemberton  r.  Searce,  Hard.  2.  Swan  v.  Saddlemire,  8  Wend.  (N. 
(Ky.)  4,  holding  that  a  variance  of  ten  Y.)  676;  Jackson  v.  Anderson,  4  Wend. 
shilling;8  is  immaterial  and  is  amend-  (N.  Y.)  474;  Jackson  v.  Walker,  4 
able.  Wend.  (N.  Y.)  463;  Doe  v.  Harter,  2 

Maine, — Corthell  v.  Egery,  74  Me.  Ind.  252 ;  Doe  v.  Rue,  4  Blackf.  (Ind.) 

41;  Smith  V.  Keen,  26  Me.  411.  263,  29  Am.  Dec.  368,  which  case  sup- 

iVew  Mexico, — Bachelder  v,  Chaves  ports  the  right  to  make  a  motion   to 

(N.  Mex.  1891),  25  Pac.  Rep.  783.  amend  pending  an  action  of  ejectment 

New  Tork, — Wright  v,  Nostrand,  involving  the  title  to  land  sold  under 

94  N.  Y.  31 ;  Oakley  v.  Becker,  2  Cow.  the  writ    See  also  Lewis  v,  Lindley, 

(N.  Y.)  454;  Parmelee  v,  Hitchcock,  28  111.  147;  Walker  v.  Villavaso,  26  La. 

13  Wend.  (M.  Y.)  96;  Jackson  v.  An-  Ann.  42. 

derson,  4  Wend.  (N.  Y.)  474;  Jackson  8.  Jones  v.  Goodbar,  60  Ark.  182; 

V.  Walker,  4  Wend.  (N.  Y.)  403.     See  Noe  v.  Conyers,  6  J.  J.  Marsh.  (Ky.) 

also  Bissell  v.  Kip,  5  Johns.  (N.  Y. )  89 ;  514,  holding  that  the  execution  should 

Brown  v,  Betts,  13  Wend.  (N.  Y.)  29.  correspond    with    the    judgment    as 

KMatemmtB  Cured  l»y  Otbor  Booitali  respects  the  time  from  which  interest 

<bA  llazgliial  BntrlOB.  —  In  Smith  v,  is  to  be  calculated ;  Gwinn  v,  Whitaker, 

Keen,  26  Me.  411,  judgment  was  ren-  i  Har.  &  J.  (Md.)  754;  Watson i;.  Ful- 

dered  for  $4,174.37  damages  and  for  ler,  6  Johns.  (N.  Y.)  283;  Fowlkes  v, 

$31.87  costs,  and  the  execution  recited  Poppenheimer,  4    Lea    (Tenn.)    422, 

the  recovery  of  a  judgment  for  $4,774.-  holding  that  the  execution  must  call 

37  damages  and  for  $37.87  costs,  and  for  interest  at  the  rate  which  the  judg- 

commanded  the  officer  to  cause  to  be  ment  bears.    See  also  Haskell  v,  Lit- 

satisfied  "  the  aforesaid  sums,   being  tlefield,  155  Mass.  320. 

four  thousand  two  hundred  and  six  dol-  4.  Collais  v,  McLeod,  8  Ired.  L.  (N. 

larsand  twenty-four  cents,"  which  last  Car.)  221,  49  Am.  Dec.  376.     See  also 

amount  corresponded  to  the  amount  of  Berry  v,  Keatan,  Sneed  (Ky.)  70,  hold- 

the  judgment  recovered  for  damages  ing  that  an  execution  which  calls  for 

sod  costs;  and   the  true  sums  so  re-  interest  not  warranted  by  the  judg- 

covered  were  also  stated  in  figures  up-  ment  should  be  quashed  on  motion, 

on  the  margin  of  the  execution.     It  In  New  Jersey    the    practice   arose, 

being  apparent  that  there  was  a  cler-  independent  of  any  express  statute,  of 
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interest  is  allowed  by  statute  on  judgments,  the  clerk  may,  it 
would  seem,  as  a  matter  of  course,  issue  execution  for  interest, 
whether  it  is  allowed  in  the  judgment  or  not.* 

Yaliditj  of  Writ  Irregular  ai  Bagarda  Intorait. — A  variance  between  the 
judgment  and  the  writ,  as  respects  the  collection  of  interest,  does 
not  render  the  writ  absolutely  null  and  void,  but  voidable  only, 
and  it  may  be  amended,  and  the  irregularity  is  not  available  on 
collateral  attack,  it  being  like  the  case  of  any  other  variance  in 
amount  between  the  writ  and  judgment.* 

g.  Costs. — The  execution  should  correspond  to  the  judgment 
as  respects  the  amount  of  costs.*     It  is  sometimes  provided  by 


} 


allowing  interest  to  be  included  in  an  Statote  should  be  included  in  the  writ; 

execution  as  an  incident  to  the  judg-  otherwise  the  writ  will  be  quashed, 

ment.     Cox  v,  Marlatt,  36  N.   }.    L.  Mason  v,  Eakle,  i  111.  83. 

89;  Erie  R.  Co.  v,  Ackerson,  33  N.  8.  Mitchell  v.  Toole,  63  Ga.  93 ;  Mar- 

.  L.  33.  shall  V.  Green  (Kj.  1886),  i  S.  W.  Rep. 

1.  Amis  V,  Smith,  16  Pet.  (U.  S.)  602;  Brace  v.  Shaw,  16  B.  Mon.  (Ky.) 

303,  in  which  case  McKinley,  }.,  says:  82,  holding  that  where  an  execution 

**  We  can  see  no  good  reason  why  in-  omits  all  mention  of  interest  which  is 

terest  upon  a  judgment,  which  is  se-  awarded  by  the  judgment,  the  Tariance 

cured  by  positive  law,  is  not  as  much  will  not  prejudiciallj  affect  the  title  of 

a  part  of  the  judgment  as  if  expressed  the  purchaser;  Kleissendorff  v.  Fore,  3 

in  it.     The  legislature  say,  *  All  judg-  B.  Mon.  (Ky.)  471,  holding  that  an  er- 

ments  shall  bear  interest  at  the  rate  of  ror  as  to  the  date  from  which  interest 

eight  per  cent.'    Can  the  judgment  be  is  to  be  allowed  may,  on  a  motion  to 

satisfied  without  paying  the  interest?  quash,  be  cured  by  amendment;  Fitch 

It    is    the    practice    in  *♦*  several  v.  Boy er,  51  Tex.  336.   See  also  Hughes 

♦  *  *  states  to  include  no  interest  in  v.  Driver,  50  Tex.  175. 

the  judgment,  except  what  is  then  due.  In  North  Candlna,  however,  it  has  been 

but  to  leave  it  to  the  collecting  officer  held  that,  as  it  is  incumbent  upon  a  pur- 

to  calculate  the  amount  of  interest,  ac-  chaser  claiming  under  a  sheriff's  sale 

cording  to  law,  when  he  settles  w^ith  to  produce,  besides  the  sheriff's  deed, 

the  defendant."-  a  judgment  and  an  execution  corre- 

SeealsoMorant;.  Hagerman,69Fed.  sponding  therewith,  the  title  of  the 
Rep.  429,  wherein  the  foregoing  Ian-  purchaser  is  defective  where  the  exe- 
guage  is  quoted  with  approval ;  and  cution  requires  the  collection  of  inter- 
many  authorities  are  cited  to  show  est,  and  the  judgment  upon  which  it 
that  where  interest  is  allowed  by  stat-  was  issued  does  not  give  it.  CoUais 
ute  the  judgment  carries  the  legal  rate  v.  McLeod,  8  Ired.  L.  (N.  Car.)  321, 
of  interest,  whether  it  is  so  expressed  49  Am.  Dec.  376. 
upon  the  face  of  the  judgment  or  not,  Compoimd  Interest.  —  In  Hadden  9. 
which  cases,  however,  are  not  here  Lamed,  87  Ga.  634,  the ^. /a.  called  for 
given,  because  they  involve  the  abstract  compound  interest  from  a  certain  day 
question  as  to  the  right  to  interest,  and  prior  to  the  rendition  of  the  judgment, 
do  not  bear  upon  the  form  of  the  writ,  and  it  was  held,  in  a  claim  case,  that  it 

See  further  Baird  v.  Peter,  4  Munf.  was  to  be  presumed  that  the  writ  fol- 

(Va.)  76,   and   Wallace    v.   Baker,   2  lowed  the  judgment. 

Munf.   (Va.)   334,  in  which  cases  the  S.  Noe  v.   Conyers,  6  J.  J.  Marsh, 

right  to  include  interest  in  the  execu-  (Ky.)  514;  Oswitchee  Co.  v,  Hope,  5 

tion  is  maintained  under  the  Virginia  Ala.  629;  Meeker  v.  Harris,  23  Cal. 

statute,  although  interest  was  not  de-  285;  M'Nair  v.  Lane,  2  Mo.  57. 

manded  in  the  declaration  nor  promised  Where  the  statutory  form  supposes 

in  the  writing  upon  which  the  action  the  damages  and  costs  to  be  added  to- 

was  founded.   But  see  contra^  Hastings  gether,  and  the  execution  to  issue  for 

V.  Johnson,  i  Nev.  613;  Solen  v,  Vir-  the  aggregate  sum,  an  execution  de- 

ginia,  etc.,  R.  Co.,  14  Nev.  405, 15  Nev.  scribing   the    respective  amounts   of 

313.  costs  and  damages  and  directing  them 

No  Kor«  Intereft  tlian  la  Allowaa  by  to  be  made,  without  stating  the  total 
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statute  that  a  copy  of  the  bill  of  costs  shall  be  indorsed  on  the 
execution,  but  such  statutes  are  directory  merely,  and  irregular- 
ities in  this  respect  do  not  render  the  writ  void ;  ^  and,  in  general, 
mistakes  as  to  the  amount  of  costs  are  amendable  and  do  not 
render  the  writ  void.* 

18.  Waiver  of  Informalities. — However  defective  and  informal 
the  writ,  all  informalities  may  be  waived  by  the  debtor,  and  in 
such  case  the  writ  is  not  subject  to  collateral  attack.' 

XI  LSUAHGX  OP  THE  WBIT — DEIJyEBT  TO  Shebitf — 1.  In  Oen- 
eraL — The  first  step  after  an  execution  has  been  prepared  is  to 
place  it  in  the  hands  of  the  sheriff.^ 

2.  What  Conttitutes  lasiuuiee  of  the  Writ — The  writ,  while  it 
remains  in  the  clerk's  office,  is  not  issued ;  *  but  it  must  be  actu- 

amount,  is  sufficient.  McMahan  v.  Col-  the  officer  knew  that  this  sum  was  not 

dough,  3  Ala.  68.  collectible. 

Stptnto  KcMmtloii  for  Oofts. — Where  8.  Magowen  v,  Haj,  3  A.  K.  Marsh, 

a  judgment  is  recovered  for  the  princi-  (K7.)   452,   in  which  case  the  debtor 

pal  debt,  as  well  as  for  the  interest  and  voluntarily  surrendered  his  property 

costs,  it  is  error  to  issue  an  execution  to  the  officer  for  the  purpose  of  having 

In  the  name  of  the  officers  of  the  court  it  sold  to  satisfy  the  demand  against  it ; 

for  costs  only.     Hall  v,  Lyon,  37  Ga.  Morse  v.  Dewey,  3  N.  H.  535. 

636.  4.  Per  Moncure,  P.  J.,  in  Walker  v, 

III  Kamaa  the  execution  should  in-  Com.,  iSGratt.  (Va.)  13,  98  Am.  Dec. 

elude  costs  as  of  the  date  of  the  judg-  631. 

ment,  and  the  accruing  or  additional  Duty  of  PlalntUT  to  See  to  ISBuaaoe. — 

costs,  whatever  they  are,  should  be  in-  It  is  not  the  duty  of  the  clerk,  but  of 

doned  upon  or  referred  to  in  the  execu-  the  plaintiff,  to  see  that  an  execution 

tioo  as  accruing  or  additional  costs,  is  issued  and  placed  in  the  hands  of  the 

Gleason  V.  Itten,  52  Kan.  218,  in  which  sheriff.    Burton  v,  Deleplain,  25  Mo. 

case  itwasheldthatan  execution  which  App.  376  [citing  Beedle  v.  Mead,  81 

included  in  the  sum  stated,  *'  as  costs  in  Mo.  3o(S,  and  Smith  v.  Howard,  41  Vt. 

this  behalf  expended,'*  items  including  74].    See  also  Kelley  v,  Vincent,  8  Ohio 

the  costs  of  the  execution,  did  not  con-  St.  415,  wherein   Sutliff,  }.,  says  that 

form  strictly  to  the  judgment.   Citing'  the  clerk  may  give  or  intrust  the  writ 

Fisher  v,  Franklin,  38  Kan.  251,  and  to  the  plaintiff  or  his  attorney,  to  be  by 

Fuller  V,  Wells,  42  Kan.  551.  him  delivered  to  the  sheriff. 

1.  Wingate  v,  Galloway,  3  Hawks  In  Maryland  a  fi.  fa,  is  delivered  to 
(N.  Car.)  6;  Meadows  v.  Earles,  12  the  sheriff  by  tne  clerk  who  issues  it. 
Lea (Tenn.)  299,  distin^uis^ingHop-  and  it  remains  in  the  sheriff's  posses- 
kins  V.  Waterhouse,  2  i  erg.  (Tenn.)  sion,  or  that  of  his  deputy,  until  re- 
330,  which  case  was  decided  under  a  turned  to  the  clerk.  P^r  Eccleston,  J., 
statute  declaring  that  execution  issued  in  Parker  v.  Sedwick,  5  Md.  281. 
without  the  bill  of  costs  should  be  6.  Burton  v,  Deleplain,  25  Mo.  App. 
deemed  illegal ;  Manry  v.  Shepperd,  57  376;  Simpson  v.  Sutton,  Phil.  L.  (N. 
Ga.  68;  Monaghan  v.  Monaghan,  25  Car.)  112,  ciVfn^  Boyden  t;.  Odeneal,  i 
Ohio  St.  325.  Dev.  L.  (N.  Car.)  171.     See  also  Pease 

S.  Anonymous,  2  Stew.  (Ala.)  228;  v.  Ritchie,  132  111.  638,  holding  that  an 

Meeker  v.  Harris,  23  Cal.  285 ;  Stevens  execution  which  has   never  been  de- 

V.  Roberts,  121  Mass.  555,  following  livered  to  the  sheriff  to  execute,  and 

Holmes  v.  Hall,  4  Met.  (Mass.)  419;  which    bears    an    indorsement    "not 

Hollister  t^.  Giddings,  24Mich.  501,  in  called  for,"  is  not  issued  within  the 

which  last-mentioned  case  it  was  held  meaning  of  the  statute  requiring  the 

that  an  execution  commanding  the  of-  writ  to  be  issued  within  a  year  and  a 

ficer  to  collect  twenty-five  cents  for  the  day  after  the  rendition  of  the  judg- 

execution,  which  item  of  costs  was  un-  ment. 

authorized,  was'not  void  on  collateral  Writ  Set  Apart  In  Gleik's  Office  fbr  the 

attack,  as  it  was  to  be  presumed  that  Sheriff. — In  Person's  Appeal,   78  Pa. 
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ally  or  constructively  delivered  to  the  sheriff,  before  it  can  prop- 
erly be  said  to  have  been  sued  out,^  with  the  intent  to  have  the 
officer  execute  it.* 

8.  Indorsement  of  Eeceipt  by  SherifT. — By  statute,  in  many  of 
the  states,  the  officer  to  whom  the  writ  is  directed  is  required  to 
indorse  upon  the  writ  a  memorandum  of   the  day,  hour  and 

minute  when  he  receives  it.^  This  practice,  it  has  been  said, 

St.  145,  the  controversy  arose  out  of  change  his  possession  of  the  execution, 

the  distribution  of  money  among  vari-  and   tliat  he  still  holds  it  as  deputy 

ous   execution  creditors,   and   it    ap-  sheriff. 

peared  that  the  prothonotary,  accord-  An  Unqualified  Tiliining  of  the  writ,  and 

ing  to  his  custom,  placed  a  writ  in  a  its  receipt  by  the  deputy  sheriff,  is  an 

box   in   his  office   set  apart    for    the  issuing  of  it.     Walters  v.   Sykes,  22 

sheriff,  and  to  which  that  officer  had  Wend.  (N.  Y.)  566. 

free  access  at  all  times,  and  that  before  Writ  Left  at  tlie  Offlcer's  Offlc«. — In 

the  sheriff  took  such  execution  from  Burrell  v,  Hollands,  78  Hun  (N.  Y.) 

the  box,  another  execution  was   sub-  583,  it  appeared  that  the  plaintiff  went 

sequently  placed  in  the  hands  of  the  to  a  store  kept  by  the  officer,  and,  not 

sheriff,  and  it  was  held  that  putting  finding  him,  left  the  execution  '*  there 

the  writ  into  the  box  was  no  delivery  at  his  place,"  and  it  was  held  that  this 

to  the  sheriff,  and  that  the  one  actually  was  no  delivery  to  him,  the  question 

handed  to  him  was  entitled  to  priority,  arising  between  execution  creditors, 

1.  Kelley  v.  Vincent,  8  Ohio  St.  415,  each  claiming  priority, 

wherein  the  question  was  whether  an  But  see  Mifflin  v.  Will,  2  Yeates  (Pa.) 

execution   had  been  sued  out  within  177,  in  which  case,  likewise,  the  ques- 

five  years,  so  as  to  prevent  the  judg-  tion  was  which  of  two  executions  came 

ment  from  becoming  dormant,  under  first  to  the  sheriff's  hands,  and  it  was 

the  statute.  held  that  *'  leaving  an  execution  at  the 

Elfoet  of  Ordering  Retain  of  Execution,  sheriff's  office,  or  the  house  where  he 

—  Where  an  execution  is  issued  and  usually   transacted   his    business,  was 

delivered   to   the   proper    officer    and  equivalent  to  a  delivery  thereof  to  him, 

levied  upon  real  estate  so  heavily  in-  or  his  under  sheriff,"  under  Act  Pa. 

cumbered  that  nothing,  in  all  probabil-  March  3i,  1772,  i  Dall.  Laws  641,  for 

ity,  will  be  realized  by  offering  the  same  the  prevention  of  frauds  and  perjuries, 

for  sale,  the  creditor  may  order  the  re-  Citing  Hutchinson  v.  Johnston,  i  T.  R. 

turn  of  the  execution,  and  in  suoh  case  729. 

the  execution  has  been  sued  out  within  2.  Western  Union  Cold  Storage  Co. 

the  meaning  of  a  statute  requiring  an  v.  Rose,  60  111.  App.  452;  Howes  v. 

execution  to  be  sued  out  for  the  pur-  Cameron,   23    Fed.    Rep.  324  [citing 

pose  of  preventing  the  judgment  from  Gilmore    v.   Davis,   84  111.  487,  and 

becoming      dormant.       Godman      x\  Berry  v.  Smith,  3  Wash.  (U.  S.)  60]. 

Boggs,  12  Neb.  13.  8.  Million  v.  Com.,  z  B.  Mon.  (Kj.) 

The  Writ  must  be  Issued  before  Return  310,  36  Am.  Dec.  580;  Crenshaw  7. 
Day. — The  execution  must  be  delivered  Delgado,  i  N.  Mex.  376;  Burrell  p. 
to  the  sheriff  before  the  expiration  of  Hollands,  78  Hun  (N.  Y.)  583;  Hale's 
the  time  within  which  it  is  returnable;  Appeal,  44  Pa.  St.  438;  Knox  v.  Web- 
otherwise  he  will  have  no  right  to  pro-  ster,  18  Wis.  406,  06  Am.  Dec.  779; 
ceed  under  it.  Berry  v,  Lovi,  107  111.  Sprague  v.  Brown,  40  Wis.  612. 
6i3.  IQ  Texas  the  officer  is  required  bj 

See  also,  as  to  the  right  to  levy  after  statute,  when  two  or  more  executions 

the  return  day,  infra^  p.  493  et  seq.  against  the   same   party  come  to  his 

Dellyery  to  Deputy  Sheriff  Who  After-  hands,  to  number  them  in  the  order 

wards  Becomes  Sheriff.  —  In   Paine   v.  of  their  precedence.  Garner  v.  Cutler, 

Tutwiler,  27  Gratt.  (Va.)  440,  it  was  28  Tex.  175. 

held  that  where  an  execution  is  placed  A  Deputy  may  make  the  indorsementt 

in  the  hands  of  a  deputy  sheriff,  and  he  and  his  indorsement  will  have  the  same 

retains  it  until  after  the  return  day  has  force  and  effect  as  if  it  had  been  made 

passed,  and  he  is  thereafter  appointed  by  his  principal.     Million  v.  Com.,  i 

sheriff,    his    appointment    does    not  B.  Mon.  (Ky.)  3x0,  36  Am.  Dec.  580. 
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was  doubtless  borrowed  from  29  Car.  II.,  §  16.* 

Soieh  SUtntes  Are  Merely  IMreetory  and  are  intended  to  facilitate  proof 
as  to  the  time  of  the  delivery  of  the  writ,  and  to  prevent  con- 
fusion among  different  executions ;  and,  when  such  memorandum 
is  not  made,  the  date  of  the  delivery  may  be  proved  by  parol.* 

ZH  AXEITDMEHT  OF  EXXCUTIOKB — 1.  Scope  of  Inquiry . — Through- 
out  this  article,  mention  is  made  of  the  instances  in  which  irregu- 
larities and  formal  defects  may  be  cured  by  amendments  in 
connection  with  the  treatment  of  the  requisites  and  formal  parts 
of  an  execution ;  and  it  is  proposed  to  here  state  merely  the 
general  principles  governing  such  amendments. 

2.  Power  to  Amend. — The  court  has  undoubted  power  to 
amend  irregularities,  either  in  the  mode  of  issuing  the  writ  or  in 
the  document  itself,  which  do  not  make  it  void.^     When,  how- 

1.  Per  Thompson,  J.,  in  Hale's  Ap-  •  ♦  *  to  amend  such  variances  and  in- 

peal,  44  Pa.  St.  438.  accuracies  in  executions  as  are  obvi- 

3.  Hester  f.  Keith,  i  Ala.  316;  Jack-  ousl/  mere   clerical   misprisions,  has 

son  V.  Spink,  §9  III.  404 ;  Hanson  v.  been  too  long  and  too  well  established 

Barnes,  3  Gill  &  J.  (Md.)  359,  22  Am.  to  admit  of  question."     See  further 

Dec.  332 ;  Bealls  v,  Guernsey,  8  Johns.  Chesebro  v.  Barme,  163  Mass.  79,  and 

(N.  Y.)  52.  numerous  cases  cited  by  Barker,  J.,  in 

The  (MAcer  1b  Hot  Lialile  for  omission  support  of  the  power  to  amend  process 

to  make    such  indorsement,  without  generally. 

proof  that  actual  damage  has  been  sus-  Power  Reetrlcted  and  Qualllled. — **  The 

tained.  Abbott  v.  Edgerton,  30  Vt.  208.  power  of  a  court  to  allow  amendments, 

Tbe  Rzeeutlon  Becomes  a  Lien  on  the  after  the  determination  of  a  suit,  in  the 

debtor's  chattels  upon  its  being  deliv-  process  or  returns  made  to  it  by  minis- 

ered  to  the  officer,  whether  he  makes  terial  officers,  is  much  more  restricted 

the  indorsement  required   by  statute  and  qualified  [than  the  power  to  amend 

or  not.    Johnson  v.  McLane,  7  Blackf .  mesne  process  and  pleadings  and  the 

(Ind.)  501;   the  court  saying:  "The  record],  for  the  reason,  among  others. 

Hen  was  created  for  the  benefit  of  the  that  the  court  is  not,  in  such  cases,  pre- 

execution    creditor;    and  we    cannot  sumed  to  act  upon  its  own  knowledge, 

bring  ourselves  to  believe  that  it  was  but   upon   information   derived   from 

the  design  of  the  legislature  to  deprive  others.'*     Per  Pearson,  J.,  in  Phillipse 

him  of  it  without  any  fault  of  his  own,  v,  Higdon,  Busb.  L.  (N.  Car.)  380. 

and  by  the  mere  neglect  of  a  ministe-  Georgia  Statutes. — Code  Ga.,  §  3496, 

rial  officer  over  whose  conduct  he  has  authorizes  the  clerk,  without  action  by 

no  control."  the  court,  to  amend  any  mistake  which 

Tlie  Qnadial  of  the  WMt  is  not  author-  he  has  made  in  the  writ.  Gross  v.  Mims, 

ized  by  the  officer's  failure  to  make  the  63  Ga.  563. 

indorsement,  where  it  clearly  appears  Effect  of  Amendment  after  Levy, 

that  no  injury  has  resulted  from  his  — Under  Code  Ga.,  %  3495,  if  an  exe- 

neplect.    Grissom  v,  Allen,  10  Mo.  303.  cution  be  amended  after  a  levy  has  been 

Tlie  AdmtMlon  of  Parol  Brldence  to  made,  such  levy  must  fall.    Artope  v. 

^hfnv  the  exact  time  when  the  writ  was  Barker,  72  Ga.  186 ;  Jones  v.  Hawkins, 

•ilivered  to  the  sheriff,  is  not  objec-  60  Ga.  52;  Beasley  v.  Bowden,  58  Ga. 

tionable  on   the   ground  that  it  con-  154;  Hutchinson  t;.  Jackson,  53  Ga.  56; 

tradicts  the   officer's    return.     Hale's  Williams  v.  Atwood,  57  Ga.  190;  Manry 

Appeal,  44  Pa.  St.  438.  v,  Shepperd,  57  Ga.  68. 

3.  Silner  v.  Butterfield,  2  Ind.  24;  Taking  Leave  to  Amend y^iKihowX.  in 

Clarke  v.  Miller,  18  Barb.  (N.  Y.)  269,  fact  actually  amending  the  writ,  will 

wherein  Mason,  J.,  says,  o^iV^r:  "The  not  cause  the  levy  to  fall.     Jones  w. 

rule  is  a  familiar  one  that  every  court  Hawkins,  60  Ga.  52. 

can  amend  its  own  process."    See  also  A  Copy  or  Alias  Ft.  Fa.  issued  after 

Kieissendorff  v.  Fore,  3  B.  Mon.  (Ky.)  the  levy  may  be  amended  so  as  to  make 

471,  wherein  it  is  said:  *'The  power  it  conform  to    the    original  without 
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ever,  the  writ  is  absolutely  void,  and  not  merely  voidable,  an 
amendment  will  not  be  allowed.* 

Ck>Tirto  of  Inferior  JnriBdiotion. — A  distinction  has  been  made  between 
executions  issuing  from  courts  of  limited  and  inferior  jurisdic- 
tion and  those  emanating  from  courts  of  record  and  of  general 
jurisdiction,  and  it  has  been  denied  that  justices  of  the  peace 
have  power  to  amend  their  writs.* 

In  Furtheranoe  of  Justioe. — The  allowance  of  an  amendment  rests 
in  the  discretion  of  the  court,  and  from  the  very  nature  of  things 
the  rule  by  which  the  court  is  guided,  in  exercising  its  discretion 
to  amend,  is  of  a  general  and  somewhat  indefinite  character,  and 
there  can  be  no  other  rule  than  that  the  amendment  must  be 
allowed  or  not  in  furtherance  of  justice.* 

3.  In  What  Respects  the  Writ  may  be  Amended — a.  Clerical 
Errors. — It  is  incontrovertibly  settled  that  errors  occasioned 
by  clerical  misprisions  may  be  amended  where  there  exists  any- 
thing in  the  record  to  amend  by.* 

*.  Variance  between  Writ  and  Judgment.— The  most 

common  instance  in  which  an  amendment  is  allowed  is  where 
the  execution  does  not  conform  to  the  judgment.*    An  amend- 

affecting  the  levy.     Artope  v.  Barker,  after  a  sale  had  been  made  for  an  in- 

72  Ga.  186.  adequate  price,  the  court  refused  to 

1.  McCormick  v.  Wheeler,  36  111.  amend  a  writ  which  was  radically  de- 
114,  85  Am.  Dec.  388;  Clarke  v.  Mil-  fective  by  reason  of  its  failure  to 
ler,  18  Barb.  (N.  Y.)  269,  in  which  lat-  describe  the  judgment. 

ter  case  Mason,  J.,  says  :  **  The  reason  4.  Doe  v.  Harter,  2  Ind.  252;  Hutch- 
why  a  void  process  cannot  be  amended  ens  v.  Doe,  3  Ind.  528;  Doe  v.  Rue, 
is,  there  is  nothing  to  amend  by."  4  Blackf.  (Ind.)  263;  Stovall  v.  Hibbs 

2.  Stevens  v.  Chouteau,  11  Mo.  382,  (Ky.  1895),  32  S.  W.  Rep.  1087 ;  Johns- 
49  Am.  Dec.  92,  wherein  it  is  said:  ton  v.  Lynch,  3  Bibb  (Ky.) 334; Com. 
"A  justice  has  no  power  over  writs  v.  Hamilton,  4  T.  B.  Mon.  (Ky.)  132; 
after  they  have  issued ;  the  power  of  State  Bank  v.  Lacy,  i  T.  B.  Mon.  (Ky.) 
amendment  is  not  given  by  the  statute,  7;  Bullitt  v,  Winstons,  i  Munf.  (Va.) 
and  from  the  statute  alone  he  derives  269.  See  also  Peddle  v.  Hollinshead, 
his  authority.     He  has   no  common-  9  S.  &.  R.  (Pa.)  277. 

law  or  general  jurisdiction.  On  the  The  Propriety  of  an  Ameadmoiift  can- 
other  hand,  the  circuit  courts  are  in-  not  be  questioned  collaterally  in  a  suit 
vested  with  a  full  control  over  all  involving  the  title  of  the  purchaser, 
process  emanating  by  their  direction  Green  t;.  Cole,  13  Ired.L.(N.  Car.)  435- 
or  from  the  office  of  their  clerks,  and  5.  Laroche  v.  Wasbrough,  2  T.  R. 
this  power  can  always  be  exercised  737;  Corthell  v.  Egery,  74  Me.  41; 
in  time  to  prevent  any  irremediable  Buswell  v.  Eaton,  76  Me.  392;  Blake 
injury  arising  from  mistakes  or  abuse  v.  Blanchard,  48  Me.  297;  Hayford  r. 
of  its  process  by  its  officers."  See  Everett,  68  Me.  505;  Nims  v.  Spurr, 
also  Porter  v,  Haskell,  11  Me.  177;  138  Mass.  209;  Morse  v.  Dewey,  3  N- 
Toof  V,  Bently,  5  Wend.  (N.  Y.)  276.  H.  535;  Jackson  v.  Anderson,4  Wend. 
But  see,  contra,  Silner  v.  Butteriield,  (N.  Y.)  474;  Wright  f.  No8trand,94 
2  Ind.  24.  N.  Y.  31 ;  Bissell  v.  Kip,  5  Johns.  (N. 
S.  Per  Peters,  J.,  in  Hayford  v,  Y.)  89;  Whitehall  Bank  r.  Fettes,  13 
Everett,  68  Me.  505;  Chesebro  v.  Vt.  395.  See  also  Bishop  v.  Hall, 
Barme,  163  Mass.  79,  wherein  Barker,  cited  in  Wells  v,  Dench,  i  Mass.  233. 
J.,  says  that  the  writ  may  be  amended  In  Dewey  v.  Peeler,  161  Mass.  1^1 
or  annulled  upon  motion  of  either  Lathrop,  J.,  lays  down  the  rule  as  fol- 
party,  as  justice  may  require ;  Flint  v.  lows :  "  While  an  execution  should 
Phipps,  20  Oregon  340,  in  which  case,  follow  and  conform  to  a  judgment,  it  is 
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ment  will  not  be  allowed  where  the  effect  of  granting  it  will  be 
to  vary  the  execution  from  the  judgment.^ 

c  Rights  of  Third  Persons. — It  is  not  allowable  to  amend 

the  writ  in  a  matter  of  substance  when  the  amendment  will 
affect  prejudicially  the  rights  of  innocent  third  persons.* 

4.  Wifliin  Wliat  Time  Amendment  may  be  Made. — An  amend- 
ment may  be  allowed  in  all  matters  of  form,  in  the  discretion  of 
the  court,  as  well  after  a  sale  has  been  made  under  the  writ  as 
before  the  sale.^ 

5.  Proceedings  to  Proenre  Amendment. — It  is  not  permissible  to 
allow  an  amendment,  in  a  matter  of  substance,  which  will  affect 
prejudicially  the  defendant  and  third  persons,  without  giving 
notice  to  the  defendant  and  such  third  persons.*  Mere  formal 
irregularities  maybe  amended  by  order  of  the  court  on  a  motion 
to  set  aside  the  writ.*' 

Zm  Altexation  OB  Sfoliatioh  of  the  Wbit. — A  material  alterap 
tion  of  the  writ,  made  after  its  issuance,  by  a  party  thereto  or 
his  attorney,  is  illegal  and  highly  improper,  and  will  render  the 
writ  void  as  against  the  party  so  altering  it.® 

clear  that  an  amendment  ma/  be  al-  S«can  and  Correotioii  before  Levy.— 

lowed  if  the  execution  can  be  so  iden-  The  plaintiff  may  withdraw  a    writ 

titiedwiththejudgment,  and  the  record  which  has    been   misdirected,   before 

••n  which  that  judgment  is  founded,  any  action  has  been  taken  under  it,  and 

iliat  the  court  can  nnd  data  by  which  have  the  direction  corrected  and  the 

to  make  the  amendment."  writ  sent  to  the  proper  officer.    Parrish 

1.  Shorter  v.  Mims,  i8  Ala.  655.  v.  Saunders,  3  Humph.  (Tenn.)  431. 

1  Hunt  V.  Pasman,  4  M.  &  S.  329,  in  4.  By  bee  v.  Ashby,  7  111.  151, 43  Am. 

which  case  the  court  refused  to  allow  Dec.  47,  holding  that  an  amendment 

an  amendment  when  the  defendant  had  should  not  be  allowed  after  sale  by  an 

become  a  bankrupt  before  the  sale  of  ex  parte  proceeding  without  notice  to 

the  goods  taken  in  execution  under  the  the  defendant.    See  also  Cape   Fear 

writ,  because  the  amendment  would  Bank  v,  Williamson,  2   Ired.   L.  (N. 

prejudice  the  rights  of  third  persons.  Car. )  147 ;  Simpson  v,  Simpson,  64  N. 

namely,  the  assignee  and  other  cred-  Car.  427. 

itors;  Cape  Fear  Bank  v.  Williamson,  In  Matters  of  Form,  however,  the  writ 

2  Ired.  L.  (N.  Car.)  147;  Phillipse  v,  may  be  amended,  even  after  a  sale  has 

Higdon,  Busb.  L.  (N.  Car.)  380.  been  made  under  it,  without  a  rule 

In  Cawthorn  v.  Knight,  11  Ala.  579,  upon  or  notice  to  the  defendant.     Giles 

Collier,  C.  J.,  says  that  the  power  of  v.  Pratt,  i  Hill  L.  (S.  Car.) 239, 26  Am. 

amending  executions  is  "  exercised  for  Dec.  170. 

the  promotion  of  justice,  with  no  par-  5.  Pierce  v.  Craine,  4  How.  Pr.  (N. 

simonious  hand ;  yet  where  its  allow-  Y.  Supreme  Ct.)  257 ;  Park  v.  Church, 

auce  would  be  destructive  of  the  rights  5  How.  Pr.  (N.  Y.  Supreme  Ct.)  381. 

of  innocent  third  persons,  the  court  See  also  infra^  XVII.  5.  b.  Grounds 

j'lW  scan  well  the  grounds  upon  which  for  Quashal. 

its  action  is  sought."  6.  White  v.  Jones,  38  111.  159;  People 

3.  Adams   v.  Higgins,   23   Fla.    13,  v,  Lamborn,  2  111.  123 ;  Trigg  v.  Ross, 

wherein  it  is  said  that  the  amendment  3c  Mo.  165,  holding  that  if  the  plaintiff, 

niav  be  made  irrespective  of  the  lapse  after  procuring  the  alteration  of  the 

of  time ;  Lewis  v.  Lindley,  28  111.  147 ;  writ,  becomes  a  purchaser  thereunder, 

Lowndes  v.  Pinckney,  2  Strobh.  Eq.  he  will  acquire  no  title. 

(S.  Car.)  44;  Giles  v.  Pratt,  i  Hill  L.  Spoliation  by  Clerk.-— Where  the  clerk 

(S.  Car.)  239,  26  Am.  Dec.  170.   See  is  by  statute   expressly  forbidden  to 

also  Bybee  v.  Ashby,  7  111.  166 ;  Jackson  amend  or  impair  any  process,    etc., 

V.  Anderson,  4  Wend.  (N.  Y.)  474.  without   the  order  of  the  court,  an 
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XIV.  AiiAB  AVB  Plitbies  EXECUTIONS — 1.  In  OeneraL— Where  an 

execution  is  unproductive,  as,  e,  g.y  where  it  is  returned  unsat- 
isfied, in  whole  or  in  part,  or  unexecuted,  the  plaintiff  has  the 
right  to  another  or  alias  writ,  as  it  is  called,  and,  if  necessary, 
additional  or  pluries  executions.* 

alteration  of  an  execution  bj  him,  so  as  (Mich.  1896),  67  N.  W.  Rep.  978,  ^er 

to  make  it  returnable  to  the  first  sue-  Hooker,  J. 

ceeding  term   instead    of  the  second  Minnesota, — Walter  v.  Greenwood, 

succeeding  term,  is  a  mere  spoliation,  29  Minn.  87. 

and  will  have  no  force  to  alter  the  legal  New  Jersey,  —  Trenton   Delaware 

effect  of  the  writ.    Trigg  v,  Ross,  35  Bridge  Co.  v.  Ward,  4  N.  J.  L.  364- 

Mo.  165.  Nevf  York, — Swift  v,  Flanagan,  12 

In  Atkinson  v.  Gatcher,  23  Ark.  loi,  How.   Pr.  (N.  Y.  Supreme  Ct.)  438; 

it  was  held  that  an  alteration  of  the  Vail  v.  Lewis,  4  Johns.  (N.  Y.)  450. 

writ,  pursuant  to  directions  from  the  Pennsylvania. — Sinkett  v.  Wunder, 

justice  who  issued  it,  before  the  writ  i  Miles  (Pa.)  ifi\^  per  Barnes,  P.  J. 

goes  into  the  hands  of  the  officer  to  South  Dakota, — Yetxer  v.  Young,  3 

whom  it  is  directed,  although  irregular,  S.  Dak.  263. 

does  not  render  the  writ  null  and  void.  Tennessee,  —  Childress  v.  Mariu,  2 

See  also,  to  the  same  effect.  Pierce  v,  Baxt.  (Tenn.)  12. 

Hubbard,  10  Johns.  (N.  Y.)  405.     See  Texas. — Brjan  v.  Bridge,  10  Tex.  149. 

further  Brevard  v,  Jones,  50  Ala.  221,  A Flnrles  Writ  technicallj  presupposes 

holding  that  a  registrar's  clerk,  having  that,  before  its  issuance,  two  or  more 

issued  an  execution  returnable  on  the  writs  had  been  issued  and   returned, 

first  Monday  in  March,  may  erase  the  Hamilton  v,  Ljman,  9  Mass.  14.    See 

word  March  and  insert  the  word  June,  also  Swift  i^.  Flanagan,  12  How.  Pr.  (N. 

where  the  execution,  when  it  was  first  Y.  Supreme  Ct.)  438,  wherein  it  is  said 

issued,  might  have  been  made  return-  that  at   the    common    law,   after   ihe 

able  on  the  first  Monday  in  June.  return  of  an  alias  unsatisfied,  pluries 

FreBiimptloii  of  Fraud. — Where  an  ex-  writs  may  be  issued  as  often  as  neces- 

ecution  appears  on  its  face  to  have  been  sary. 

altered,  and  there  is  no  proof  whatever  After   Quaalial    of    Infimnal   Vrtt.— 

as  to  the  time  when  the  change  was  Where  an   execution  is  quashed   be- 

made,  it  will  not  be  presumed  that  it  cause  of  a  misprision  of  the  clerk,  the 

was  fraudulently  altered  by  one  who  court  should  order  another  in  proper 

had  no  authority  to  do  so,  and  that  the  '  form  to  issue.     Mitchell  v,  Duncan,  7 

alteration  was   made    after  the  sale.  Fla.  13.     See  also  Bryan  v.  Bridge,  10 

Preston  v,  Wright,  60  Iowa  351.  Tex.  149,  holding  that  upon  the  quashal 

1.  Alabama, — Steele  v,  Thompson,  of  a  levy  and  return  made  under  the 

62  Ala.  323.  original  writ,  the  plaintiff  is  entitled 

Arkansas. — Pennington  v.  Yell,  11  to  have  an  alias. 

Ark.  212,  52  Am.  Dec.  262 ;  Anderson  Unanthortied  Direction  to  Return  WMt 

'v.  Fowler,  8  Ark.  388;  Caudle  v.  Dare,  UnsatifllLed. — Where  the  judge  of  a  re- 

7  Ark.  46.  corder's  court,  in  excess  of  his  lawful 

California, — Hayward  v,  Pimental,  authority,  directs  a  return  of  one  exe- 

107  Cal.  386.  cution  unsatisfied,  and  his  order  is  com- 

Connecticut, — Luddington  v.  Peck,  plied  with,  it  is  his  duty  to  issue  an- 

2  Conn.  700 ;   Woods  v,  Brzezinski,  57  other.     Hayward  xk  Pimental,  107  Cal. 

Conn.  471.  386. 

Florida. —  Mitchell    v,  Duncan,  7  Presumption  as  to  IsBnaaoe  of  Prevloiu 

Fla.  13.  Writs. — The  presumption  is,  on  colltt- 

Indiana.  —  Steele     v,     Murray,     i  eral  attack,  that  an  alias  or  pluries  writ 

Blackf.  (Ind.)  179.  was  preceded  by  others  regularly  is- 

lowa, — Clark  v,  Reiniger,  66  Iowa  sued.     Beebe  v,  U.  S.,  161  U.  S.  104, 

507 .  citing  Sellers  v,  Hayes,  17  Ala.  749,  and 

Massackusetts. — Chesebro  v,  Barme,  Pollard  v,  Cocke,  19  Ala.  z88. 

163  Mass.  79;  Prescott  t;.  Wright,  6  Execution  Issued  on  ForthcomtBff  Bond 

Mass.  20.  Is  Not  an  Alias. — Where  an  execution  is 

Michigan, — Friyer  v,  McNaughton  issued  and  levied,  and  the  defendant  in 
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Tke  Bight  to  Un»  an  Aliai  Exliti  Independontly  of  Statute. — It  is  incon* 
trovertibly  settled  that  the  right  to  issue  alias  and  pluries  exe- 
cutions exists  independently  of  any  statute  conferring  authority 
to  issue  them ;  and  statutes  authorizing  the  issuance  of  alias  and 
pluries  writs  under  certain  circumstances  do  not,  by  implica- 
tion, interfere  with  or  change  the  rule,  as  established  by  the 
practice  of  the  courts,  allowing  the  issuance  of  such  writs  under 
other  proper  circumstances;^  nor  do  statutes  authorizing  the 

execution  gives  a  forthcoming  bond,  require.     The  execution  and  the  pro- 

which  is  afterwards  forfeited,  an  exe-  ceedings  are  alike,  and  both  under  the 

cution   issued   on    such   forthcoming  control  of  the  same  court,  in  the  same 

bond  is  not  an  alias  execution.     Caper-  action,  and  it  maj  applj  each  in  aid  of 

ton  V.  Martin,  5  Ala.  217.  the  other,  and  both  to  enforce  the  judg- 

7ar  PorpoM  of  saOing  Land  a  Saoond  ment." 

Ttma. — When  land  has  once  been  sold  See  also  Sale  v.  Lawson,  jl  Sandf. 

under  execution,  the  plaintiff  has  no  (N.  Y.)7i8;  Lilliendahl  t;.  Fellerman, 

right  to  issue  another  execution  on  the  11  How.  Pr.  (N.  Y.  Supreme  Ct.)  528; 

tame  judgment,  and  have  the  same  land  Farqueharson  v.  Kimball,  18  How.  Pr. 

sold  a  second  time  for  the  same  debt.  (N.  Y.  Supreme  Ct.)  33,  which  cases 

Peebles  v.  Pate,  90  N.  Car.  349,  citing'  maintain  that  the  issuance  of  an  alias 

Smith  V.  Fore,  10  Ired.  L.  (N.  Car.)  37.  execution  does  not  interfere  with  the 

Altar batUutton  of  Supplemeiitajy Fro-  right  to  institute  supplementary  pro- 
eeedlagi. — In  North  Carolina  it  has  ceedings,  or  amount  to  an  abandon- 
been  held  that  after  an  execution  has  mentof  supplementary  proceedings  in- 
been  returned  nulla  bona,  and  supple-  stituted  before  the  issuance  of  the  alias, 
mentary  proceedings  based  upon  such  Pending  Injunction  against  Irregular 
return  of  nulla  bona  have  been  insti-  Execution. — Where  an  execution  has 
toted,  the  plaintiff  may  issue  an  alias  been  improperly  sued  out,  uniting  per- 
notwithstanding  such  supplementary  sons  whose  liability  to  executions  arose 
proceedings;  it  being  provided  by  Stat-  on  distinct  judgments,  and  proceed- 
Dte  that  an  execution  may  be  issued  ings  to  enjoin  such  executions  are 
from  time  to  time  while  the  judgment  pending,  the  plaintiff  may,  notwith- 
continues  in  force,  until  it  shall  be  dis-  standing  such  proceedings,  issue  an 
charged.  Vegelahn  v.  Smith,  95  N.  execution  which  conforms  to  the  judg- 
Car.  254,  in  which  case  it  was  said :  ment  on  which  one  of  the  irregular 
**It  might  be  that,  after  the  return  executions  was  attempted  to  be  sued 
of  an  execution  unsatisfied,  property  out.  Turner  v.  Smith,  9  Tex.  626;  the 
of  the  debtor,  leviable,  mi^ht  be  court  saying  that  such  proceeding  to 
discovered  otherwise  than  by  the  pro-  enjoin  the  previous  execution  could  not 
ceedings  supplementary  to  the  execu-  interpose  a  bar  to  the  issuance  of  a 
tion.  If  so,  why  may  not  another  subsequent  execution  conforming  to 
execution  be  issued,  to  the  end  that  one  of  the  judgments,  because  the  sub- 
such  property  may  be  levied  upon  and  sequent  execution  was  issued  on  a  dif- 
sold?  What  injustice  could  it  work  to  ferent  and  distinct  judgment  from  the 
the   creditor    or  the    debtor?     Why  one  enjoined. 

should  it  supersede  and  displace  the  But  see  State  v.  Judge,  3  Rob.  (La.) 

proceedings?    There  is  nothing  in  the  355,  in  which  case  the  court  objected 

nature  of  either  that  renders  such  a  re-  that  the  first  execution  had  not  been 

suit  necessary.     If  it  be  said  the  pro-  returned,  and  that  to  allow  the  issuance 

ceedingsare  pending,  and  the  equitable  of  another  execution  would  be  to  per- 

jurisdiction  has  attached  to  the  debtor  mit  two  executions  to  issue  at  the  same 

and  his  property  and  the  action,  the  time  on  one  judgment,  and  remarked 

answer  is  that  the  proceedings  and  the  that  the  effect  of  the  injunction  was  to 

execution  are  in  and  of  the  same  action,  prohibit,  or  rather  to  suspend,  the  seiz- 

and  in  the  same  court,  and  that  court  ure  and  sale  of  the  defendant's  property 

applies  and  administers  both  legal  and  until  otherwise  decided  by  the  court, 

equitable  remedies  in  the  same  action,  1.  Yetzer  v.  Young,  3  S.  Dak.  263. 

as  the  circumstances  of  the  case  may  See  also,  in  support  of   the  right  to 
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renewal  of  executions  interfere  with  the  right  to  issue  alias  and 
pluries  writs,  where  the  circumstances  exist  under  which,  at 
common  law,  an  alias  might  be  issued,  unless  such  statutes 
expressly  or  by  fair  intendment  assume  to  take  away  the  right' 
2.  Ketnrn  of  Previous  Execution — a.  Necessity  to  First 
Return  Previous  Writ. — Before  an  alias  or  pluries  writ  can 
be  issued,  the  writ  previously  issued,  with  an  appropriate  return 
indorsed  thereon,  must  have  been  returned,  because  the  plain- 
tiff is  not  entitled  to  have  two  executions  upon  the  same  judg- 
ment  at  the  same  time,  and  the  futility  of  the  previous  execu- 
tion cannot  be  made  to  appear  otherwise  than  by  the  officer's 
return.* 

issue  alias  and  pluries  writs  independ-  judgment  was  satisfied  on  the  first  ez- 

ently  of  any  statute  conferring  author-  ecution  until  the  contrary  appears  bj 

itj  to  do  so,  the  cases  cited  in  the  notes  the    return   of  the  ofHcer.     See  also 

to    the    next    preceding    proposition  Purnell  v.  Semans,  2  Houst.  (Del.)  39^ 

stated  in  the  text.  Illinois, — People  v.  Brajrton,  37  111. 

8ta;tiitor7  Antlioilty  for  the  issuance  App.  319.     See  also  Calhoun  (bounty 

of  alias  and  pluries  writs,  if  such  au-  v.  Buck,  27  IH.  440. 

thority  be  necessary,  may  doubtless  be  In  lotva  it  is   provided   by  statute, 

found  in   statutes  providing  that  the  Code,  ^  3025,  that  '*  but  one  execution 

prevailing    party    may,  at  any    time  shall  be  in  existence  at  the  same  time," 

within  five  years,  proceed  to  enforce  and  an  alias  cannot  be  issued  before 

his  judgment  by  execution,     Yetzer  ?'.  the   return"  of  the  first.     Merritt  v. 

Young,  3  S.  Dak.  263.  Grover,  57  Iowa  493,  61  Iowa  99. 

1.  Walter  v.  Greenwood,  29  Minn.  Louisiana.  — State  xk  Judge,  3  Rob. 
87,  citing-  Barrett  v.  McKenzie,  24  (La.)  355.  See  also  the  syllabus  to 
Minn.  20,  in  which  case  it  is  said:  Mackey  v.  Presbyterian  Church,  3 
"The  statute  *  ♦  ♦  was  passed  merely  Martin  N.  S.  (La.)  391. 

to  avoid  the  necessity  of  issuing  an  Maryland. — Booth  v.  Camp1>el],  15 

alias  execution,  and  was  not  intended  Md.  5^. 

to,  and  does  not  by  its  terms,  affect  any  Massachusetts. — Prescott  v.  Wright, 

common-law    rule    governing  execur  6  Mass.  20,  wherein  it  is  said  that  if 

tions.' '  an  execution  is  unsatisfied,  the  officer 

Oontlnoancea  on  the  BoU. — As  to  the  ought  to  return  it  to  enable  the  cred- 

entry   of    continuances    on    the    roll,  itor   to    sue  out  an  alias.    See  also 

which  practice  anciently  prevailed,  and  Hamilton  v.  Lyman,  9  Mass.  14,/^ 

does  to  some   extent  prevail   to   this  Parker,  J. 

day,  see  supra^  p.  348.  New  Tork. — Cumpston  v.  Field,  3 

2.  Oviat  V.  Vvner,  i  Salk.  318,  Wend.  (N.  Y.)  382,  wherein  it  is  said 
wherein  it  is  said  that  the  second  execu-  that  the  object  of  the  rule  is  to  guard 
tion  **  must  be  grounded  upon  the  first  against  the  danger  of  obtaining  several 
writ,  and  recite  that  all  the  money  was  satisfactions  of  the  same  debt.  See 
not  levied  upon  the  first."  also  Dorland  v.  Dorland,  5  Cow.  (N. 

In  Chapman  t;.  Bowlby,  8  M.  &  W.  Y.)   ^17;   Cairns  v.  Smith,  8  Johns. 

249,  Baron  Parke  says:  "If  a  writ  of  (N.  Y.)  337;  M'Michael  v.  Knapp,  7 

fieri  Jacias  issued,  under  which  any-  Cow.  (N.  Y.)  413. 

thing  is  levied,  that  writ  must  be  re-  North  Carolina, — Scott  v.  Hill,  2 

turned,   and   any  subsequent  process  Murph.  (N.  Car.)   143,  wherein  it  is 

mustissue  for  the  whole  sum  due,  minus  said:  **The  first  ought  to  have  been 

the  amount  that  has  been  so  recovered,  proceeded  on,  and  its  final  event  known, 

and  must  recite  the  first  writ."  before  a  second  was  ordered." 

The  rule  finds  support  in  the  follow-  Pennsylvania.  — Coleman  v.  Mans- 

ing  cases  decided  by  American  courts :  field,  i  Miles  (Pa.)  56;  Gibbs  v.  At- 

Delaware. — Bishop  v.  Spruance,  4  kinson,  3  Pa.  L.  J.  139. 

Harr.    (Del.)    114,  wherein  it  is  said  Rhode  /j/<i»</.— M'CriUls  v,  SissoD, 

that  the  presumption  of  law  is  that  the  i  R.  I.  143. 
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i.  Issuance  of  Alias  before  Return  Day  of  Original. — 

The  original  execution  may  be  returned  before  the  return  day, 
and  when  it  has  been  so  returned  an  alias  may  be  issued  forth- 
with, without  awaiting  the  return  day  of  the  original.* 

c.  Validity  of  Alias  Issued  before  Return  of  Previous 
Writ. — An  alias  or  pluries  execution  issued  before  the  return  of 
the  writ  previously  issued,  although  irregular,  is  not  void.* 

SoMik  Carolina,  —  State  v.  Page,  i  was  directed.     Gibbs  v,  Atkinson,  3 

Spears  L.  (S.  Car.)  408,  40  Am.  Dec.  Pa.  L.  ].  139. 

608.  Original  Not  DdUvered  to  Slierlff  or 

Tennessee. —  Wiseman    v.   Bean,   2  Other  Qfllcer. — ^The  fact  that  the  orig- 

Heisk.  (Tenn.)  390.  inal  execution  has  been  retained  hy  the 

Untied  States. — Corning  v.  Burdick,  plaintiff,  and  has  not  been  delivered  hj 

4  McLean  (U.  S.)  133.  him  to  an  officer  to  be  executed,  and 

Hie  Beeond  Bzeeutlon,  if  issued  before  is  subsequently  returned  by  the  plain- 

the  return  daj  of  the  first,  is  an  original  tiff  to  the  justice  who  issued  it,  does  not 

execution.    Fryer  v.  Dennis,  3  Ala.  dispense  with  a  return  bj  the  proper 

254,  wherein  the  question  was  whether  officer  and  authorize  the  justice  to  issue 

or  not  srich  a  second  execution  could  an  alias.  People  v.  Brajton,  37  111.  App. 

be  issued  after  the  death  of  the  defend-  319. 

ant,  the  first  one  having  been  issued  in  1.  Islay  v.  Stewart,  4  Dev.  &  B.  L. 

his  lifetime.  (N.  Car.)  160;  Chesebro  v.  Barme,  163 

Oilglnal  Wjrtl  Ordered  to  be  Returned.  Mass.  79;  Rammel  v.  Watson,  31  N. 

—  It  is  immaterial  that  the  original  J.  L.  281.     See  also  Phillips  v.  Evans, 

execution  was  ordered  hy  the  plaintiff  64  Mo.    17,   holding   that,   after   the 

to  be  returned,  and  that  no  property  first  writ  has  been  returned,  an  alias 

was  taken  under  it  except  the  property  may  be  issued   returnable  to  the  same 

taken  and  sold  under  the  second  writ,  term  as  the  first.       But    see   contra^ 

and  these  facts  do  not  excuse  the  fail-  Shaffer  v.  Watkins,  7  W.  &  S.  (Pa.) 

ure  to  have  the  first  writ  actually  re-  219. 

turned.     Merritt  v.  Grover,  57  Iowa  2.  State  v.  Page,  i  Spears  L.  (S.  Car.) 

493, 61  Iowa  99.  408,  40  Am.  Dec.  608,  holding  that  the 

Belre  Pfteiu  WHere  Wttt  haa  Not  been  writ  is  a  justification  to  the  officer; 

Betoned. —  In   Purnell  v.  Semans,   2  Rammel  x;.  Watson,  31  N.  J.  L.  281, 

Houst.  (Del.)  399,  it  was  held  that  the  holding  that,  as  there  is  no  rule  which 

plaintiff,  before  issuing  an  alias,  while  prevents  an  execution  being  returned 

the  first  writ  was  outstanding  and  had  before  its  return  day,  if  necessary  to 

not  been  returned,  should  have  resorted  make  the  alias  regular  the  return  of 

to  a  writ  of  scire  facias  to  enable  the  the  original  execution  may  be  amended 

defendant  to  show,  if  he  could,  that  as  of  the  same  date.     See  also  Atwood 

the  debt  had  been  levied  and  collected  v.  Bearss,  45  Mich.  469;    Spafford  v, 

on  the  ^nt^eri  facias.  Beach,  2  Dougl.  (Mich.)  150;    Doe  v. 

AUat  Teetatnm  Fl.  Fa.  —  Where  it  is  Dutton,  2  Ind.  309,  52  Am.  Dec.  510, 

provided  by  statute  that,  if  the  estate  in  which  last-mentioned  case  the  court, 

of  the  defendant  in  the  county  in  which  after  referring  to  various  text  writers 

a  testatnm  writ  oi  fieri  facias  shall  first  and  cases,  says :  "The  principle  to  be 

be  issued  be  insufficient  to  satisfy  the  extracted  from  these  authorities  is  that 

judgment,  it  shall  be  lawful  for  the  an  execution  merely  voidable  may  be 

plaintiff  to  have,  in  like  manner,  alias  set  aside  on  motion  of  the  defendant ; 

or  pluries  writs  oi  fieri  facias  in  succes-  but,  if  not  so  set  aside,  all  acts  done  un- 

sion  into  any  other  county  in  which  the  der  it  are  valid." 

defendant  may  also  have  real  or  per-  Return  Nubo  pro  Tunc. — Where  a  levy 

sonal  estate,  before  a  second  testatum  on  land  is  released,  and  the  sheriff  is 

feri  facias  can  be  issued  the  first  must  directed  to  make  a  return  of  the  writ, 

be  returned,  for  the  second  is  author-  but  fails  to  do  so,  an  alias  writ  there- 

iacd  only  when  the  first  has  proved  in-  upon  issued  is  irregular,  but  it  is  not 

sufficient,  and  this  cannot  be  properly  void,  as  it  is  in  the  power  of  the  court 

shown  in  any  other  way  than  by  the  to  direct  a  return  nunc  fro  tunc,    Mil- 

fctam  of  the  officer  to  whom  the  first  ler  v.  Hanley,  94  Mich.  253. 
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3.  After  Payment  and  Satisfitotion  of  Judgment — a.  In  General 
— After  the  judgment  has  been  paid  or  satisfied,  the  issuance  of 
an  alias  or  pluries  execution  is  unauthorized.^ 

b.  Return  of  Previous  Execution  Satisfied.— After  an 

execution  has  been  returned  satisfied,  an  alias  or  pluries  cannot 
be  issued  without  first  proceeding  to  have  such  satisfaction  set 
aside  by  the  court.* 

c.  Return  of  Previous  Writ  Unsatisfied  in  Part.— A 

levy  upon  property  which  is  insuflicient  in  value  to  satisfy  the 
execution  does  not  preclude  the  plaintiff  issuing  an  alias  after 
the  return  of  the  original,  to  obtain  satisfaction  of  the  balance 
due  on  the  judgment.^ 

d.  Payment  to  the  Sheriff  after  the  Return  Day.— 
Where  no  levy  has  been  made  before  the  return  day,  the  sheriff 

1.  Rejnolds  v.  Lincoln,  71  Cal.  183;  24  111.  647,  76  Am.  Dec.  777;  Hodges 
Russell  V,  Hugunin,  2  III.  562,  33  Am.  v.  Biggs,  2  A.  K.  Marsh.  (Kj.)  2ao; 
Dec.  423 ;  Brooks  v,  Hardwick,  5  La.  Poor  v.  Deaver,  z  Ired.  L.  (N.  Car.) 
Ann.  675;  Witherspoon   v.  Spring,  3  391. 

How.   (Miss.)  60,  32  Am.  Dec.  310;  3.  Lloydv.  WyckoflP,  11  N.  J.  L.318; 

Lewis  v.  Palmer,  6  Wend.  (N.  Y.)  367;  Matthews  v.  Warne,  11  N.  J.  L.  295; 

McGuinty  v,  Herrick,  5  Wend.  (N.  Y.)  Booth  v.  Campbell,  15  Md.  5(59;  Elliot 

240;  Henry  v.  Rich,  64  N.  Car.  379;  v.  Cox,  5   Martin   N.   S.   (La.)  285; 

Taylor  v,  Kelly,  6  Jones  L.  (N.  Car.)  Little  v,  Delancey,  5  Binn.  (Pa.)  266; 

324;  Harrison  v.  Soles,  6  Pa.  St.  393;  Corning  v.  Burdick,  4McL^d(U.  S.) 

Pierson  v.  Gale,  8  Vt.  509, 30  Am.  Dec.  133. 

487.  The  Presamptlon  as  to  8iiffiolrae7  ^ 

Pasnneiit  to  Sheriff  Not   Indoried  on  Property.  —  In  order  to  preclude  the 

Original. — Where  the  money  is  paid  to  plaintiff  from  issuing  an  alias  ezecu- 

and  received  by  the  sheriff  in  satisfac-  tion,  the  property  taken  under  the  first 

tion  of  the  execution  it  is  discharged,  writ  must  be  sufficient  in  value  to  pay 

whether  the  fact  of  payment  is  indorsed  the  judgment;  but,  in  the  absence  of 

or  not ;  and  the  plaintiff  is  not  author-  evidence   to  the   contrary,  the  court 

ized  thereafter  to  take  out  an   alias,  will  doubtless  presume  that  the  prop* 

Per  Battle,  J.,  in  Taylor  v.  Kelly,  6  erty    taken    was    sufficient.     Doe  v. 

Jones  L.  (N.  Car.)  324,  citing  Murrell  Dutton,  2  Ind.  309,  53  Am.  Dec.  510. 

V.  Roberts,  11  Ired.  L.  (N.  Car.)  42^,  Before  Bale  of  Gooda  PrevloiiBly  Uvi0d 

and  Ilammatt  v,  Wyman,  9  Mass.  130,  upon.— Where  a  levy  has  been  made 

which  cases  cited  involved  the  right  upon  goods  of  inconsequential  value, 

not  to  sue  out  an  alias,  but  to  proceed  the  plaintiff  may  have  a  testatum  f.  fa- 

to  levy  and  sell  after  payment  of  the  directed  to  the  sheriff  of  another coun* 

writ.  ty  upon  the   return   of  the  originali 

ConclnalTeneBs  of  Receipt  Htdorsed  on  without  awaiting  a  sale  of  the  goods 

Original. — Where  a  receipt  is  indorsed  taken,  but  a  credit  should  be  indorsed 

on  an  original  execution  and  an  alias  for  the  value  of  such  property.    Tren- 

is    issued,   such  alias   should   not  be  ton  Delaware  Bridge  Co.  v.  Ward,  4 

quashed    if    it    turns    out    that    the  N.  J.  L.  364. 

plaintiff  was  entitled  to  it  and  that  the  Levy    lOUMm    Mortgacwi    GIialMlfl.— 

original  had  not  in  fact  been  paid.  Where  an  execution  is  levied   upon 

Frankfort  Bank  v.  Markley,  i  Dana  mortgaged  goods  and  is  not  in  terms 

(Ky.)  374.  returned  unsatisfied,  but  the  sheriff's 

2.  Branch  Bank  f.  Ford,  13  Ala.  431,  certificate  shows  that  he  made  a  lev/, 
holding  that  an  alias  was  not  issuable  and  afterwards,  for  reasons  stated, 
although  the  return  of  satisfaction  had  wholly  abandoned  it,  and  released  the 
been  made  by  direction  of  the  plaintiff  property,  an  alias  thereupon  issued  is 
under  a  mistake ;  Harkins  v.  Clemens,  not  void.  Yetzer  v.  Young,  3  jS'I^^ 
I  Port.  (Ala.)  30;  Hughes  v.  Streeter,  263. 
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is  not  authorized  to  receive  payment  after  the  return  day,  as  the 
writ  is  then  functus  officio;  and  the  plaintiff,  notwithstanding 
such  payment,  may  sue  out  an  alias  execution.^  And  in  general, 
where  a  return  of  satisfaction  has  been  made,  it  must  be  such  as 
the  sheriff  is  authorized  to  make  or  it  will  not  prevent  the  issu- 
ance of  an  alias.* 
e.  Payment  by  One  of  Several  Defendants. — After  an 

execution  has  been  paid  by  one  of  several  defendants,  the  one 
making  the  payment  is  not  entitled  to  have  an  alias  execution 
issued  in  his  behalf,  to  be  levied  on  the  property  of  the  other 
defendants.* 

/.  Payment  of  Judgment  by  Sheriff. — ^Where  a  sheriff  in 

whose  hands  an  execution  has  been  placed  has  paid  the  amount 
of  the  judgment,  he  is  not  entitled,  according  to  the  weight  of 
authority,  to  have  an  alias  execution  issued  for  the  purpose  of 
obtaining  reimbursement  from  the  judgment  debtor ;  and  it  is 
immaterial  that  such  payment  was  made  by  the  sheriff  to  avoid 
liability  for  his  own  neglect.* 

• 

1.  Barton  v.  Lockhart,  2  Stew.  &  P.  judgment  or  contributes  to  its  pay- 
(Ala.)  109,  citing  cases  which  maintain  ment  more  than  his  share,  he  shall  be 
that  the  writ  is  functus  officio  dSter  the  entitled  *Ho  the  benefit  of  the  judg- 
return  day,  but  in  whlcn  no  question  ment"  to  enforce  repayment  or  con- 
arose  as  to  the  right  to  sue  out  an  alias,  tribution  upon  filing  notice  of  payment 

See  also  Cockerell  v.  Nichols,  8  W.  and  claim  to  contribution  to  the  clerk 
Va.  159,  holding  that  the  creditor  may  of  the  court  within  ten  days,  author- 
disregard  a  payment  made  after  the  izes  the  issuance  of  an  execution  by 
return  day  and  issue  an  alias,  and  that  the  defendant  who  makes  the  payment, 
the  alias  will  not  be  quaked  upon  such  and  does  not  leave  him  to  establish  his 
payment  being  shown  to  the  court.  claim   in  an   action  for  contribution 

i.  McKeaggt^.Collehan,  13  Ala.  828,  against  his  fellow-defendants.  Ankeny 

in  which  case  the  following  return  was  v.  MoiTett,37  Minn.  109,  in  which  case 

considered  insufficient:  **The  defend-  it  was  held  that  one  defendant  might 

ant  has  the  plaintiff's  receipt  for  the  make  payment  of  the  judgment  before 

debt,  interest  and  cost,  in  this  case.*'  levy. 

But  see  Haden  ?/.  Walker,  5  Ala.  86,  4.  Crutchfield  v.  Haynes,  14  Ala.49; 

in  which  case  the  following  return  was  Roundtree  v.  Weaver,  8  Ala.  314,  in 

considered  sufficient,  and  it  was  held  which  case  it  was  considered  immate- 

that  a  subsequent  execution  could  not  rial  that  there  was  an  arrangement  be- 

issue  without  the  authority  of  the  court:  tween  the  plaintiff  and  the  sheriff  by 

"The  defendants  in  this    case    have  which  the  sheriff  was  to   receive  the 

settled  with  plaintiff's  attorney,  as  per  money  collected ;  Boren  v.  M'Gehee,  6 

order  of  same  —  costs  and  commissions  Port.  (Ala.)  432;  Fournier  v.  Curry, 

paid  to  sheriff."  4  Ala.  323;  Johnson  v,  Cunningham,  i 

See  also  Taylor  v.  Kelly,  6  Jones  L.  Ala.  257 ;  Jones  v. Wilson,  3  Johns.  (N. 
(N.  Car.)  324,  holding  that  the  sheriff  Y.)  434;  Sherman  v.  Boyce,  15  Johns, 
ii  not  authorized  to  take  in  payment  (N.  Y.)  443;  Reed  v,  Pruyn,  7  Johns, 
jndp^ments  against  sundry  persons  in  (N.  Y.)  426.  See  also  Bigelow  r.  Pro- 
lieu  of  money,  and  that  his  doing  so  vost,  5  Hill  (N.  Y.)  566;  Whittier  v. 
does  not  amount  to  a  satisfaction  of  Heminway,  22  Me.  238. 
the  judgment  so  as  to  prevent  the  is-  Inearth  v.  McCampbell,  10 Mo.  154, 
nuance  of  an  alias.  the  court  says :  **  If  a  sheriff  has  an  ex- 

3.  Brackett  v.  Winslow,  17  Mass.  153.  ecution  against  a  defendant,  and  satis- 

8tatat«  AutliOTlsiiLg  Aliaa  by  One  of  fies  it  with  his  own  money,  he  cannot 

Joint  IMbton. — Gen.  Stat.  Minn.  1878,  afterwards  use  it  against  him.     The 

^-  ^»  k  330f  which  provides  that  where  writ  is  functus  officio.    His  remedy  is 

one  Joint  judgment  debtor  pays  the  an  action  for  the  money  advanced.'' 
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4.  Levy  under  Preyioiu  Writ  TTiidiBposed  of— /x.  In  General.— 

It  is  well  settled,  as  a  general  proposition,  that  where  an  exe- 
cution  has  been  levied  upon  property,  an  alias  or  pluries  execu- 

tion  is  not  issuable  while  such  levy  is  still  in  force  and  remains 
undisposed  of,  by  sale  of  the  property  or  otherwise.^ 

&i  Kentacky  the  proposition  stated  in  But  it  must  be  observed  that,  to  pro- 

the  text  does  not  obtain,  and  a  sheriff  duce  this  result,  two  things  are  indis- 

who  has   made  himself   liable  to  the  pensably  necessary :  First,  that  the  Ha- 

plaintiff  bj  his  negligence  or  official  bilityoi  the  officer  in  default  shall  have 

defalcation  has  a  right,  by  substitution,  been  fixed  by  the  judgment  of  a  tri- 

to   occupy  the  place  of   the   plaintiff,  bunal  of  competent  jurisdiction;  and, 

Bray  v.  Howard,  7  B.  Mon.  (Ky.)  467,  secondly,  that  such  judgment  shall  have 

following  Finn    v.   Stratton,   5   J.    J-  *^^^"  satisfied.     It  is  by  force  of  these 

Marsh.  (Ky.)  366,  in  which  case  Bruce  two  concurring  facts  that  the  implied 

V.  Dyall,  5  T.  B.  Mon.  (Ky.)  127,  was  transfer  of  the  debt  is  effected."    Lintz 

relied    upon.     See    also    Harrison   v.  v.  Thompson,  i  Head  (Tenn.)  456,  73 

Harrison,    i    Litt.    (Ky.)    137,    cited  Am.  Dec.   182,  following  Harwell  v, 

in  Bruce  v,  Dyall,  5  T.  B.  Mon.  (Ky.)  Worsham,  2  Humph.  (Tenn.)  524,  37 

127.  Am.  Dec.  572,and  distinguishing  Smith 

MlBsUslppl    Statute.  —  In    Morris    v.  x;.  Alexander,  4  Sneed  (Tenn.)  482. 

Lake,  9  Smed.  &  M.  (Miss.)  521,  48  In  West  Virgizila  it  has   been  held. 

Am.  Dec.  724,  it  was  held  that  a  stat-  where  a  sheriff  was  indebted  to  the 

ute  providing  that  upon  the  failure  of  defendant  and  paid  the  execution  un- 

a  sheriff  to  return  an  execution  accord-  der  an  agreement  by  which  he  should 

ing  to  law  the  plaintiff  may,  by  mo-  have  the  benefit  of  the  judgment,  that 

tion,  recover  against  him  the  amount  an  alias  sued  out  at  the  instance  of  the 

of  such  execution,  and  that  after  the  sheriff,  without  the  consent  or  knowl- 

sheriff  shall  have  paid  the  amount  so  edge  of  the  plaintiff,  should   not  be 

recovered  the  original  execution  shall  quashed   on   motion    or    enjoined   in 

be  vested  in  him  for  his  benefit,  ap-  equity,  no  rights  of  third  persons  hav- 

plies  only  where  a  judgment  has  been  ing   intervened.     Hall   v,   Taylor,  18 

recovered  against  the  sheriff,  and  that  W.  Va.  544,  citing  Neely  v,  Jones,  16 

if  before  the  recovery  of  a  judgment  W.  Va.  625. 

against  him  the  sheriff  pays  the  orig-  1.  Alabama. — Hopkins  v.   Land,  4 

inal  execution  without  taking  an  as-  Ala.  427,/cr  Goldthwaite,  J. 

signment  to  himself,  the  judgment  is  California, — People  v.  Chisholm,  8 

discharged,  and  he  is  not  authorized  Cal.  29. 

to  sue  out  an  alias.  Illinois. — Marshall  xk  Moore,  36  111. 

In  North  Carolina  the  sheriff,  after  hav-  321;  Ambrose  v.  Weed,  11  111.  4&. 

ing  become  liable  to  the  plaintiff  by  Indiana. — Doer;.  Hayes,  4  Ind.  117; 

reason  of  his  negligence,  may  pay  the  Wolfe  v.  Wolfe,  4  Ind.  255 ;  Lindley.r. 

judgment  and  take  an  assignment  from  Kelley,  42  Ind.  294,  per  Buskirk,  ].; 

the  plaintiff  to  a  third  person,  in  trust  Lasselle   v.    Moore,    i    Blackf.    (Ind.) 

for  himself,  and  procure  an  alias  to  be  226;   Neff  v.   Hagaman,   78  Ind.  57. 

issued  for  the  purpose  of  obtaining  re-  See   also   Macy   v.    Hollingsworth,  7 

imbursement.     Heilig  v.  Lemly,  74  N.  Blackf.  (Ind.)  349. 

Car.  250,  21   Am.  Rep.  489,  in  which  Louisiana. — Edwards  v.  Walker,  4 

case  the  court  declines  to  follow  the  Rob.  (La.)  181 ;  Black  r.Catlett,  i  Rob. 

decisions  in  Alabama,  Missouri,  New  (La.)  540. 

York,  and  Tennessee.  New    Tork. — Cornell   v.   Cook,  7 

InTennesseethedoctrine  has  been  laid  Cow.  (N.  Y.)  310, /rr  Savage,  C.  J.; 

down  "that  if  a  collecting  officer  or  Green   v.   Burke,  23  Wend.  (N.  Y.) 

agent,  on  the  ground  of  official  nfgli-  490,  per  Cowen,  J.     See  also  Mickles 

gence,  has  been  subjected,  by  judgment  v.  Haskin,  11  Wend.  (N.  Y.)  125. 

of  law,  to  pay  the  amount  of  the  debt  to  Pennsylvania. — Missimer  v.  Eber- 

the  creditor,  the  legal  effect  is  that,  by  an  sole,  87  Pa.  St.  109;  Potts's  Appeal, 

implied  transfer  or  assignment,  the  debt  20   Pa.    St.    253;   Burns  v.   Toner,  9 

passes  to  the  officer  or  agent,  who  may  Phila.  (Pa.)  37.    See  also  Kightlinger's 

'  enforce  it  against  the  original  debtor.  Appeal,  loi  Pa.  St.  540. 
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Baaion  of  th«  BuU. — ^The  reason  upon  which  the  doctrine  is  based 
is  that  it  would  be  unjust  and  oppressive  to  permit  a  defendant 
to  be  harassed  with  a  second  execution,  after  his  property  has 
already  been  taken,  and  while  it  is  still  retained  by  the  officer, 
under  a  former  execution  issued  on  the  same  judgment.* 

b.  Levy  on  Chattels. — All  the  authorities  agre«  that  a  levy 
upon  sufficient  personal  property  to  satisfy  the  judgment  is 
ordinarily  to  be  regarded  as  a  prima  facie  satisfaction  of  the 
judgment,  and  that  while  such  levy  remains  in  force,  and  until 
the  property  taken  has  been  disposed  of,  the  right  to  issue  an 
alias  or  pluries  writ  is  suspended,  because  goods  upon  which  the 
levy'  has  been  made  are  in  custodia  legis,  and  if  the  same  remain 
unsold,  the  proper  course  is  to  have  a  venditioni  exponas  issued 
requiring  the  goods  to  be  sold.* 

Virginia. — Bullitt  v.  Winstons,   I  the  doctrine  has  been  maintained  are 

Munf.  (Va.)  269.  the  following : 

United  States. — Milmine  xf.  Bass,  29  Illinois. — Pearl   v,  Wellman,  8  111. 

Fed.  Rep.  632;    Kerr  v.  South  Park  311.     See  also  Gregory  v.  Stark,  4  111. 

Corners,  8  Biss.  (U.  S.)  276.  612. 

U^n  Wliom  Burden  of  Proof .  —  When  Iowa.  —  Mc Williams  v.   Mjers,   10 

the  debtor  shows  a  levj  upon  sufficient  Iowa  325. 

personal  property  to  satisfy  the  debt  Kentucky, — Allen  v.  Johnson,  4  J.  J. 

and  that  the  levy  remains  undisposed  Marsh.  (Ky.)  335;  Morrow  v.  Hart,  i 

of,  it  is  incumbent  upon  the  creditor  A.  K.  Marsh.  (Ky.)  291. 

to  rebut  the  legal  presumption  arising  Massachusetts.  —  Ladd   v.  Blunt,  4 

from  this  state  of  facts  that  the  judg-  Mass.  402,  in  which  case,  however,  al- 

ment  IS  satisfied.     Hastings  First  Nat.  though  it  was  maintained  that  a  levy 

Bank  V.  Rogers,  13  Minn.  407, /er  Mc-  upon  chattels  amounts  to  a  satisfac- 

Millan,  ].  tion  of  the  judgment,  the  question  did 

1.  Allen  V,  Johnson,  4  J.  J.  Marsh,  not  arise  as  to  the  right  to  issue  an 

(Ky.)  235.  alias.    This  case  is  cited  with  approval 

In  Young  v.  Read,  3  Yerg.  (Tenn.)  in  Cornelius  v.  Burford,  28  Tex.  202, 

297,  Peck,  J.,  says:  "It  cannot  be  tol-  91  Am.  Dec.  309,  and  in  Shepard  v, 

erated  to  let  an  officer  exercise  the  dis-  Rowe,  14  Wend.  (N.  Y.)  260. 

cretion  of  abandoning  at  his  pleasure  Michigan. — Friyer  v.  McNaughton 

the  property  he  has  seized ;  nor  can  it  (Mich.    1896),   67   N.   W.    Rep.    978; 

be  permitted  that  the  plaintiff  in  the  Farmers',  etc.,   Bank  v.   Kingsley,   2 

execution  shall,  by  his  order  or  assent,  Dougl.  (Mich.)  379;  Lustfield  v.  Ball, 

change  the   direction  which  the  law  103  Mich.  17;  Henry  v,  Gregory,   29 

affixes  to  final  process  in  the  hands  of  Mich.  68. 

her  officers."  Minnesota. — Hastings    First     Nat. 

See  also    Mackey    v.   Presbyterian  Bank  v.  Rogers,  13  Minn.  407. 

Church,    3  Martin   N.   S.    (La.)   390,  Mississippi. — McGehe  v.  Handley,  5 

wherein  it  is  said  that  to  allow  seizure  How.  (Miss.)  625 ;  Locke  v,  Brady,  30 

after  seizure  under  execution,  at  the  Miss.  21 ;  Parker  v.   Dean,  45   Miss, 

whim  and  caprice  of  plaintiffs,  without  408,  per  Simrall,  J. ;  Peale  v.  Bolton, 

anj  attempt  to  sell  the  property  first  24  Miss.  630, /^r  Fisher,  J.,  obiter. 

taken  by  the  sheriff  for  the  purpose  of  New    Tork.  —  Green   v.   Burke,   23 

satisfying  judgments,  might  lead  to  ex-  Wend.  (N.  Y.)  490;  Shepard  v.  Rowe, 

treme  oppression  on  defendants.  14    Wend.    (N.   Y.)    260.      See    also 

a.  Mountney  v.  Andrews,  Cro.  Eliz.  Ex  p,  Lawrence,  4  Cow.  (N.  Y.)  417; 

237;  Clerk  v.  Withers,  I  Salk.  323,  2  Ld.  Hoyt  v.  Hudson,   i2  Johns.    (N.  Y.) 

Raym.  1072,  6  Mod.  290;  which  cases  207. 

have  been  frequently  cited  in  this  coun-  Tennessee. — Finley  v.  King,  i  Head 

try  in  support  of  the  proposition.  (Tenn.)  123;  Williams  r.  Bowdon,  i 

Among  the  American  cases  in  which  Swan  (Tenn.)  282.     See  further  Clark 
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€.  Levy  on  Land. — According  to  the  weight  of  authority,  a 
levy  on  real  estate  is  not  even  di  prima  facie  satisfaction  of  the 
judgment  until  it  has  been  consummated  by  a  sale,  because  there 
is  no  change  of  either  property  or  possession,  and  consequently, 
notwithstanding  such  levy,  the  plaintiff  is  entitled  to  issue  alias 
and  pluries  writs.^  But  cases  are  not  wanting  in  which  the  con- 
trary view  has  been  taken,  and  in  which  it  has  been  maintained 
that  where  an  execution  has  been  levied  upon  land  which  does 
not  appear  to  have  been  sold  or  released,  no  other  execution  can 
be  regularly  issued,  and  that  a  venditioni  exponas  is  the  only 
proper  process  until  it  is  found  that  the  whole  of  the  money 
cannot  be  raised  by  selling  the  land.* 

v.  Bell,  8  Humph.  (Tenn.)  26;  Young  on  land  had  been  made  was  void,  the 
v.  Read,  3  Yerg.  (Tenn.)  297.  court  said:  "The  theory  upon  which 
Texas. —  Cornelius  v,  Burford,  28  this  contention  is  based  is  that  the  pre- 
Tex.  202,  91  Am.  Dec.  309;  White  v.  sumption  is  that  the  levy  of  an  execu- 
Graves,  15  Tex.  183;  Bryan  v.  Bridge,  tion  on  sufficient  property  to  satisfy  it 
10  Tex.  149.  operates  per  se  as  an  extinguishment 
United  States. — Corning  v.  Burdick,  of  the  judgment.  There  are  no  cases 
4  McLean  (U.  S.)  133.  that  we  have  found  that  afford  any  sup- 
Bel.  Fa.  UnneceBBary. — When  a  levy  port  to  this  theory  of  the  levy  of  an  ex- 
has  been  made  upon  personal  property  ecution  upon  real  estate.  It  extends, 
which  in  legal  presumption  is  a  satis-  if  at  all,  to  a  levy  upon  personal  prop- 
faction  of  the  judgment,  the  plaintiff  erty.  A  judgment  debtor  sustains  do 
should  not  resort  to  a  scire  facias,  as  he  loss  by  a  mere  levy  of  an  execution  on 
may  have  a  venditioni  exponas  issued  land,  nor  does  the  creditor  gain  any- 
to  sell  the  property  taken,  and  if  upon  thing  beyond  what  he  already  had*by 
such  writ  a  property  proves  insufficient  the  lien  of  his  judgment.  The  land 
he  may  have  di  fieri  facias  de  novo,  remai ns  in  the  possession  of  the  def end- 
Locke  V.  Brady,  30  Miss.  21.  ant,  and  he  continues  to  receive  and 
1.  Davidson  V.  Gaston,  16  Minn.  230;  enjoy  the  rents  and  profits.  But  in 
Beazley  v,  Prentiss,  13  Smed.  &  M.  the  case  of  a  levy  on  personal  property, 
(Miss.)  97;  Peale  v.  Bolton,  24  Miss,  the  possession  of  it  is  taken  from  the 
630;  Smith  v.  Walker,  10  Smed.  &  M.  debtor,  and  if  the  officer  waste  or 
(Miss.)  584;  Shepard  f.  Rowe,  14  destroy  it,  or  it  is  lost  or  the  proceeds 
Wend.  (N.  Y.)  260;  Alley  v.  Carroll,  misapplied,  or  he  retains  the  property 
3  Sneed  (Tenn.)  no;  Hogshead  v.  and  does  not  return  the  execution,  the 
Carruth,  5  Yerg.  (Tenn.)  227,  distin-  judgment  is  presumed  to  be  extin- 
guishing  Young  v.  Read,  3  Yerg.  guished.  This  distinction  is  recognized 
(Tenn.)  297,  in  which  case  the  levy  in  most  of  the  states  of  the  Union." 
was  on  personal  property ;  White  v.  See  also,  to  the  same  effect,  the  Ian- 
Graves,  15  Tex.  ^83;  Cundiff  v.  Teague,  guage  of  Green,  J.,  in  Hog^shead  t^ 
46  Tex.  475.  See  also  Taylor  v.  Ran-  Carruth,  5  Yerg.  (Tenn.)  227. 
ney,  4  Hill  (N.  Y.)  619;  Ladd  v.  2.  Grant  v.  Boyd,  Sneed  (Ky.)  348; 
Blunt,  4  Mass.  402;  Howeth  v.  Mills,  Hopkins  v.  Chambers,  7  T.  B.  Mon. 
19  Tex.  296.  (Ky.)  257;  Arnold  v.  Fuller,  i  Ohio 

See  further  Spafford   v.   Beach,    2  458. 
Dougl.  (Mich.)  150,  in  which  case  it        In  Arkansas  it  has  been  determined 

was  held  that  the  issuance  of  an  alias  that  when  real  estate  is  levied  on,  it  is 

fieri  facias  while  there  was  a  levy  on  thereby  as   completely  in  custody  of 

land  by  virtue  of  a  former  execution  the  law  as  personal  estate  would  be, 

was  a  mere  irregularity,  and  a  motion  and   that  whilst  the   land   seized  re- 

to  set  aside  the  alias  and  all  the  pro-  mains  undisposed  of  no  other  execution 

ceedings  under  it  was  denied.  can    regularly    issue.       Anderson    r. 

In  Wood  V,  Conrad,  2  S.  Dak.  405,  Fowler,   8   Ark.  388,  citing   Hopkins 

it  being  contended  that  the  levy  and  v.  Chambers,  7  T.  B.  Mon.  (Ky.)  257. 

sale  under  an  alias  issued  after  a  levy  See  also  Anthony  v.   Humphries,  9 
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d.  Qualifications  of  the  Rule  as  to  the  Effect  of  a 

Prior  Levy — (i)  TAe  Satis/action  Is  Prima  Facie  Only. — Not- 
withstanding the  well-settled  rule  that  a  levy  on  sufficient  per- 
sonal property  is  in  general  a  satisfaction  of  the  judgment,  it  is 
equally  well  settled  that  there  is  in  such  case  only  ?i  prima  facie 
satisfaction,  and  it  is  always  competent  to  show  that  there  has 
been  no  actual  satisfaction.^     And  it  may  be  laid  down  as  a 

Ark.  176.     But  see  Black  v.  Nettles,  ther  Coleman  v.  Mansfield,    x  Miles 

35  Ark.  606.  (Pa.)  56. 

IB  ftidlana  it  has  been  held,  under  a  1.  Alexander  v,  Polk,  39  Miss.  737 ; 

statute  requiring  a  venditioni  exponas  Wade  v.  Watt,  41  Miss.  248;  Banks  v» 

to  issue  commanding  the  sheriff  to  ex-  Evans,  10  Smed.  &  M.  (Miss.)  35f  48 

pose  to  sale  property  -which  has  been  Am.  Dec.  734;  Smith  v.  Walker,  zo 

levied  upon  and  which  remains  unsold  Smed.  &  M.  (Miss.)  584;  Pickens  v, 

for  want  of  bidders,  that  where  land  Marlow,   2  Smed.  &  M.  (Miss.)  428; 

has  been  levied  upon  and  remains  un-  Brown  v,  Kidd,  34  Miss.  291 ;  Walker 

sold  an  alias  should  not  be  issued,  and  v.  McDowell,  4  Smed.  &  M.(Miss. )  1 18, 

that  if  one  be  issued  it  is  irregular  per  Sharkey,  C.  J.;  Bennett  v,  Mc- 

and  void.     Macy  v.  Hollingsworth,  7  Grade,  15  Minn.  132. 

Blackf.  (Ind.)  349.  In  (j^reen  v.  Burke,  23  Wend.   (N. 

b  Iowa,  by  statute  (Code,  ^  3086),  the  Y.)  490,  Cowen,  J.,  says  that  the  rule 
course  prescribed  is  to  issue  another  that  a  levy  operates  as  a  satisfaction 
execution  describing  the  premises  up-  amounts  merely  to  this :  '*  That  the 
on  which  the  levy  has  been  made  and  levy  is  a  satisfaction  sub  modo.  It  may 
authorizing  the  seizure  of  other  prop-  operate  as  a  satisfaction,  and  must  be 
crty  in  the  event  that  the  property  fairly  tried ;  but  if  it  fall,  in  whole  or 
first  taken  is  insufficient,  which  sub-  in  part,  without  any  fault  of  the  plain- 
sequent  writ  is  practically  a  venditioni  tiff,  he  may  go  to  his  farther  execu- 
exponas  with  a  fi.  fa,  clause.  Down-  tion." 
ard  V.  Crenshaw,  49  Iowa  296.  The  SatlBfiustion  moBt  Be  Actual  and 

This  statute  was  enacted  after  a  de-  Not  Flctitioua. — ^The  rule  that  a  levy  on 

cision  that  where  land  had  been  levied  personal  property  sufficient  to  satisfy 

upon  and  advertised  for  sale  an  alias  the  writ  is  to  be  taken  and  deemed  a 

was    not    issuable.     Mc Williams    v.  satisfaction,  is  maintained  for  the  bene- 

Myers,  10  Iowa  325.     But  see   Reed  fit  and  protection  of  the  debtor,  and 

V.  Crosthwait,  6  Iowa  219,  in  which  not  to  enable  him  to  perpetrate  a  wrong 

case,  although  there  was  no  question  as  or  fraud  upon  the  creditor  or  the  offi- 

to  the  right  to  issue  an  alias,  the  court  cer,  upon  the  idea  of  a  merely  fictitious 

remarked    that    the    doctrine    that  a  satisfaction  of  the  debt.     Per  Totten, 

previous  levy  is  a  satisfaction  of  the  J.,  in  Williams  v.  Bowdon,  z    Swan 

judgment  is   not  applicable  where  a  (Tenn.)  282. 

levy  has  been  made  upon  real  estate.  Property  BemaJnlng  Unmfld. — In  some 
and  notes  the  distinction  that  has  been  cases  it  has  been  held  that  a  return  by 
made  by  reason  of  the  fact  that  per-  the  sheriff  that  he  could  not  make  a 
sonal  property  is  seized  and  taken  into  sale  for  want  of  bidders  entitles  the 
the  custody  of  the  officer  and  that  there  plaintiff  to  take  out  a  new  writ.  Ped- 
is no  interference  with  the  possession  die  v,  Hollinshead,  9  S.  &  R.  (Pa.) 
of  land.  277,   in  which  case    the  court   said: 

In  PttuisjlTanla  it  has  been  deter-  *'  This  return  certainly  showed  the  exi- 

mined  that  where    the    plaintiff  has  gency  of  the  writ  had  not  been  com- 

levied  upon  land,  and  an  inquest  has  plied  with ;  the  plaintiff  had  not  the 

been  held  determining  that  the  rents  fruit  and  end  of  his  execution,  and  was 

and  profits  are  sufficient  to  pay  the  entitled  to  a  new  one."   See  also  Mor- 

judgment,  a  new  execution  cannot  be  ton  v.  Smith,  2  Dill.  (U.  S.)  316. 

issued  without  the  court's  permission.  Where,  after  a  levy,  property  is  not 

M'Cutloug^  V,  Guetner,  i  Binn.  (Pa.)  sold  for  want  of  time  to  advertise  and 

214.    See  also  Gist  v.  Wilson,  2  Watts  sell,  alias  writs  with  the  indorsement 

fPa.)  30,  in  which  case  the  execution  of  a  prior  levy  are  quite  as  efficacious 

had  been  extended  on  land.    See  fur-  as  a  ven,  en.    Beebe  v,  U.  S.,  z6i  U. 
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general  rule,  that  where  the  levy  has  been  unavailing,  and  espe- 
cially where  the  debtor  has  sustained  no  loss  thereby,  the  plain- 
tiff may  sue  out  an  alias  or  pluries  writ.* 

(2)  Levy  upon  Property  of  Stranger. — A  levy  upon  property  of 
a  stranger  is  not  a  satisfaction  of  the  writ,  and  does  not  deprive 
the  plaintiff  of  the  right  to  issue  an  alias.^ 

S.  104,  ciViff^  Dryer  v,  Graham,  58  Ala.  sue  out  an  alias  until  the  determination 

633,  wherein  it  is  said  that  it  rests  in  of  the  issue.    Dawson  v.  Sparks,  77 

the  election  of  the  plaintiff  to  take  out  Ind.  88;  Stewart  v,  Nunemaker,  3  Ind. 

an  alias  execution  or  a  writ  of  x)en.  ex.  47;  Hunn  v.  Hough,  5  Heisk.  (Tenn.) 

See  further  Slater  v.  Lamb,  150  Mass.  708. 

339,  in  which  case  the  purchaser  re-  The  rule  is  the  same  as  to  the  pend- 

fused  to  complete  his  purchase,  and  it  encj    of   an   iuUr^leader.     Bums    v, 

was  held  that  the  plaintiff  was  entitled  Toner,  9  Phila.  (Pa.)  37. 

to  another  execution  after  the  original  Allaa  iBinad  after  Seeorery  liy  Btmifff 

had  been  handed  back  to  the  creditor's  against  Sheriff. — Where  the  sheriff  sells 

attorney  with  no  return  upon  it,  though  chattels  which  do  not  belong  to  the 

the  course  pursued  was  not  considered  defendant,  and  indorses  the  amount  of 

exactly  regular.  the  bid  as  having  been  receired,  and 

1.  Per  Whitman,  C.  J.,  in  Bryant  afterwards  the  true  owner  of  the  prop- 
V.  Johnson,  34  Me.  304;  Pillsbury  v.  erty  recovers  its  value  in  an  action 
Smyth,  35  Me.  427 ;  Rice  v.  Cook,  75  against  the  sheriff,  it  is  proper,  on 
Me.  45 ;  Piscataquis  County  v.  Kings-  motion,  to  strike  out  the  indorsement 
bury,  73  Me.  326;  Ware  v.  Pike,  I3  of  the  payment,  and  to  give  leave  to 
Me.  303;  Nelson  v.  Ferris,  30  Mich,  issue  a  Jf. /a.  for  the  whole  amount  of 
497.  See  also  People  v,  Hopson,  i  the  judgment.  Adams  v.  Smith,  5 
Den.  (N.  Y.)  578;    Matter   of    King,  C<7w.  (N.  Y.)  380. 

3  Dev.  L.  (N.  Car.)  341 ;    Reynolds  v.  See  also  Magwire  v.  Marks,  38  Mo. 

Rogers,  5  Ohio  169;    U.  S.  v,  Dashiel,  193,   75   Am.  Dec.   I3i,  holding  that 

3  Wall.  (U.  S.)  688;   Corning  v.  Bur-  where  the  plaintiff,  on  account  of  his 

dick,  4  McLean  (U.  S.)  133.  bond  of    indemnity,    reimburBes   the 

2.  State  Bank  v.  Turney,  7  Humph,  sheriff  for  the  amount  recovered 
(Tenn.)  371 ;  Walker  v.  McDowell,  4  against  the  latter  by  a  stranger,  the 
Smed.  &  M.  (Miss.)  118;  Burns  v.  plaintiff  is  entitled  to  have  the  satisfac- 
Toner,  9  Phila.  (Pa.)  37,  39  Leg.  Int.  tion  ^ro  tanto  set  aside  on  motion  and 
(Pa.)  68.  to  issue  a  new  execution. 

See  also  Murphy  v.  Partee,  7  Bazt.  Allaa  lamed  after  PUlntlff  baa  Befmid- 

(Tenn.)  373,  holding  that  where  a  third  ed  to  Stranirer* — ^The  plaintiff,  after  he 

person  replevies  property  upon  which  has  been  compelled  by  a  judgment  at 

a  levy  has  been  made,  and  the  property  law  to  refund  to  a  third  person  the 

is  lost  to  the  plaintiff,  the  levy  does  not  proceeds  of  a  portion  of  the  property 

operate  as  a  satisfaction  to  the  judg-  sold,  has  a  right  to  issue  an  alias  cx- 

ment.  ecution  for  the  amount  that  he  has 

In  Doe  V,  Dutton,  3  Ind.  309,  53  Am.  been  compelled  to  refund  without  an? 

Dec.  510,  the  rule  is  laid  down  that  jci. /a.,  though,  perhaps,  the  second/, 

where  an  execution  is  levied  upon  land  fa.  should  be  special,  reciting  the  par- 

which  does  not  appear  to  be  owned  by  tial  payment  of  the  first.     Richardson 

the  debtor,  or  to  be  sufficient  to  pay  the  v.  McDougall,  19  Wend.  (N.  Y.)  80. 

judgment,  the  levy  is  not  a  satisfaction  Proeeediagi  to  Set  Aalde  Satli&iettoii— 

of  the  judgment,  and  that  the  issuance  California  Statute. — In  Cross  v.  Zane, 

of  an  alias  execution  before  the  return  of  47  Cal.  603,  it  was  held  that  property  of 

the  former,  or  proceedings  to  effect  a  the  stranger  is  property  "not  subject 

vacation  of  the  levy,  is,  at  most,  an  to  execution    and   sale*'   within   the 

error  which  renders  tlie  alias  voidable,  meaning  of  Code  Civ.  Pro.  Cal.  708 

but  not  void.  (Pr.  Act,  ^  337),  and  that  a  purchaser, 

While  a  Reideyln  Suit  Is  Pending  and  upon  ascertaining  that  the  defendant 

while  the  title   is   undetermined,   the  in  execution  had  no  interest  in  the 

levy  remains  in  full  force  and  opera-  property,  was  entitled  under  the  statute 

tion,  and  the  plaintiff  has  no  right  to  to  bring  an  action  to  set  aside   the 
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(3)  Retention  and  Conversion  of  Property  by  Debtor, — ^Where  a 
levy  is  made  on  chattels  and  they  are  retained  by  the  debtor,  or 
he  regains  possession  of  them  and  they  are  eventually  lost  to  the 
plaintiff,  the  levy  does  not  operate  as  a  satisfaction  and  does  not 
prevent  the  issuance  of  an  alias.^ 

Bheriifs  sale  and  to  have  the  judgment  bjr  his  attachment,  unless  it  becomes 

rerived.    See  also  Scherr  v.  Himmel-  necessary  for  the  protection  of  parties 

mann,  53  Cal.  312;  Hitchcock  v.  Car-  having    equal    or    superior    equities, 

uthers,  100  Cal.  100.  Lay  v.  Shaubhut,  6  Minn.  273. 

Maine  Statute . — Rev.  Stat.  Me.,  c.  Bemedy  on  Forfeited  Olalm  Bond  Omnn- - 

76,  §  18,  provides  that  when  theexecu-  lafelye. — In  Alabama  and  Mississippi  it 

tion  has  been  recorded,  and  the  estate  has  been  held  that  where  a  claimant  of 

levied  on  does  not  pass  by  the  levy  be-  property  taken  under  execution  gives 

cause  the  estate  was  not  the  property  of  a  claim  bond,  and  the  sheriff  delivers 

the  debtor  or  was  not  liable  to  seizure  the  property  to  the  claimant,  the  plai^- 

on  execution,  the  creditor  may  sue  out  tiff  in  execution  is  not  to  be  driven  to 

a  scire  facias  requiring  the  debtor  to  pursue  his  remedy  on  the  claimant's 

show  cause  why  an  uias    execution  bond  before  another  execution  can  be 

shoald  not  be  issued.     U.  S.  v.  Poole,  taken  out     Patton  v,  Hamner,  33  Ala. 

5  Fed.  Rep.  412,  wherein  an  alias  was  307;  Walker  v,  McDowell,  4  Smed.  & 

tllowed  because  the  land  levied  upon  M.  (Miss.)  118. 

had,  prior  to  the  rendition  of  the  judg-  1.  Biscoe  v,  Sandefur,  14  Ark.  568; 

ment,  been  conveyed  by  the  judgment  Caudle  v.  Dare,  7  Ark.  46;  Walker  v. 

debtor;  and  the  judgment  debtor  was  Bradley,  2  Ark.  578;    Howard  v,  Ben- 

not  permitted  to  maintain  that  his  con-  nett,  72  111.  297;   Cooley  v.  Harper,  4 

Tejance  was  void  because  it  was  made  Ind.  454;    Allen   v,  Johnson,  4  J.  J. 

in  fraud  of  creditors.  Marsh.  (Ky.)  235 ;   NIorrow  v.  Hart,  i 

Massachusetts  Statute, — Under  Rev.  A.  K.  Marsh.  ()Cy.)  291;    Lustfield  v, 

Sut.Mass.,c.  73,  ^4  20, 21,  the  plaintiff.  Ball,  103  Mich.  17;   Wade  t;.  Watt,  41 

on  suggesting  that  the  defendant  had  Miss.  24B;   Churchill  v.  Warren,  2  N. 

DO  such  estate  in  land  as  was  attempted  H.  298, 9  Am.  Dec.  73 ;  Cummin's  Ap- 

to  be  taken,  and  that  therefore  the  peal,  9  W.  &  S.  (Pa.)  73 ;  Williams  v, 

plaintiff  took  nothing  by  the  levy,  was  Bowdon,  i  Swan  (Tenn. )  282 ;   Cams 

authorized  to  sue  out  a  writ  of  scire  v.  Pickett,  2  Sneed  (Tenn.)  655. 

facias  to  the  debtor,  requiring  him  to  In  Peck  v.  Tiffany,  2  N.  Y.  451,  it 

show  cause  why  an  alias    execution  was  maintained  that,  where  the  debtor 

should  not  be  issued  on  the  judgment,  has  not  been  deprived  of  his  property, 

Dennis  v.  Arnold,   12  Met.   (Mass.)  the  simple  act  of  making  a  levy  is  not  a 

f49.    See  also  Perry  v.  Perry,  2  Gray  satisfaction,  and  that  it  is  immaterial 

(Mass.)  326.  whether  he  has  retained  the  property 

In  Minnesota^  where  an  execution  is  through  his  own  misconduct  or  by  his 

issued  on  a  judgment  rendered  in  a  request,  or  has  been  permitted  to  do  so 

sail  commenced  by  attachment,  and  by  the  voluntary  act  of  the  oiEcer,  be- 

the  sheriff,  by  mistake,  instead  of  ad-  cause  in  any  event  no  wrong  has  been 

vertising    and    selling    the    attached  done  him. 

property,  advertises  and    sells  other  In  Matter  of  King,  2  Dev.  L.  (N.  Car.) 

land,  to  which  the  debtor  has  no  title,  341,  Ruffin,  J.,  says :  '*  If  the  defendant 

and  the  plaintiff  in  the  writ  innocently  was  never  deprived  of  his  property  by 

purchases  the  property  supposing  that  the  sheriff,  or  if  he  was  and  has  got  it 

he  is  purchasing  the  property  attached,  back  again,  either  with  or  without  the 

he  may  bring  an  action  to  have  the  consent  of  the  sheriff,  it  would  be  mon- 

satisfaction  of  the  judgment  of  record  strous  to  say  that  in  such  a  case  the 

set  aside  and  for  leave  to  issue  another  defendant  had  paid  his  debt.    The  levy 

execution.    Such  relief,  however,  will  on  property   is   not   actual    payment, 

be  granted  without  prejudice  to  sales  which  the  law  always  aims  at.     It  is 

nuLde  on  other  judgments  on  the  faith  only    constructively    so,    to    prevent 

of  the  plaintiff's  judgqient  being  sat-  wrong.     It  is  deemed  a  payment  In 

isfied;  but  the  plaintiff  will   not  be  those  cases  where,  if  it  were  not,  the 

deprived  of  the  lien  which  he  acquired  defendant  would  be  twice  deprived  of 
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Mansfield)   i    Miles 

an,  45  Miss.  408;  Bis- 
aio  449;  Miller  v.  Mil- 
(Pa-)  35-     See  also  Fry 
Haxt.  (Tenn.)  256,  hold- 
bond  given  in  order  to 
.persedeas   does  not  affect 
)  issue  an  alias,  as  such  bond 
additional  security. 
(.'1   V.  Cady,  4  Day  (Conn.) 
.ngdon   p.    Langdon,    i    Root 
;  453;  Pillsbury  v.  Smyth,   25 
.-7,  holding  that  where  the  officer 
■s  a  levy  which  is  entirely  without 
t,  the  creditor  may  have  a  scire 
ias  to  revive  the  judgment  and  have 
.  alias  issued.     See  also  Burnham  v. 
.  uffin,  8  N.  H.    114,   in   which   case, 
however,  the  precise  question  deter- 
mined was  that  the  creditor  may,  not- 
withstanding a  levy  which    is    void, 
^     maintain  an  action  of  debt  on  the  judg- 
•  It     ment.    C/7i»_^,  among  other  cases,  Tate 
■1-     V,  Anderson,  9  Mass.  92,  and  Green  v, 
-ed     Bailey,  3  N.  H.  33. 
Col-        6.  Bibb  V.  Jones,  7  How.  (Miss.)  397; 
itinfr    Cornelius  xk  Burford,  28  Tex.  202,  91 
\\y\  full     Am.  Dec.  309;  Garner  v.  Cutler,  28 
r  "  the    Tex.  175.    See  also  Folsom  v.  Chesley, 
>r  to  use    2  N.  H.  432,  in  which  case,  the  officer 
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Sheriff 'f  liability  for  Keglect  doei  Not  Prevent  Isfiianoe  of  Aliaa. — Where 
property  has  been  left  in  the  debtor's  possession  and  has  been 
lost  to  the  plaintiff,  through  the  neglect  or  misconduct  of  the 
sheriff  or  other  officer,  and  the  loss  has  not  been  occasioned  by 
the  fraud  or  acquiescence  of  the  creditor,  the  fact  that  the  officer 
and  his  sureties  are  liable  to  the  creditor  does  not  affect  the 
right  of  the  creditor  to  sue  out  an  alias  execution,  as  the  remedies 
against  the  debtor  and  the  officer  are  cumulative.* 

Bight  to  iBine  Alias  after  Forfeiture  of  Forthooming  Bond. — Where  the 
original  writ  is  levied  upon  a  chattel,  and  a  forthcoming  bond 
is  given  and  subsequently  forfeited,  the  plaintiff,  according  to 
some  authorities,  is  entitled  to  issue  an  alias.^  But  in  some 
cases  it  has  been  maintained  that  the  forfeiture  of  the  bond  is  a 
full  satisfaction  of  the  judgment,  and  that  no  other  execution 
can  be  issued.* 

(4)  Abandonment  of  Levy. — As  a  general  rule  the  plaintiff  can- 
not abandon  a  levy  which  is  regular  and  issue  an  alias  execu- 
tion.*     But  where  the  levy,  or   the  execution  under  which  it 

his  property  on  the  same  judgment.  1.  Cooley  v.  Harper,  4  Ind.  454, 
In  all  other  instances  it  is  no  pay-  wherein  it  is  said  that  to  decide  other- 
ment."  Equally  forcible  language  is  wise  would  only  have  the  effect  of  pro- 
used  in  Biscoe  v.  Sandefur,  14  Ark.  568.  ducing  circuity  of  action,  for,  if  the 
See  also  Lear  f.  Edmonds,  i  B.  &  sheriff  should  be  required  to  satisfy  the 
Aid.  157,  wherein  it  is  expressly  laid  plaintiff,  the  defendant  would  in  turn 
dow^n,  by  Abbott,  J.,  where  goods  had  be  answerable  to  the  sheriff.  See  also, 
been  seized  on  a  distress  for  rent,  that  to  the  same  effect,  Howard  v,  Bennett, 
**  if  the  goods  have  been  relinquished  72  111.  297;  Williams  v,  Bowdon,  i  Swan 
at  the  request  of  the  party,  then  the  dis-  (Tenn.)  282. 

tress  would  not  operate  as  a  bar  "  to  an  2.  Hopkins  v.  Land,  4  Ala.  427 ;  Ca- 
action  for  rent.  perton  v,  Martin,  5  Ala.  217;  Trenarj 
The  Death  of  an  Animal  upon  which  a  v.  Cheever,  48  111.  28 ;  Matter  of  King, 
levy  has  been  made,  while  it  remains  in  2  Dev.  L.  (N.  Car.)  341.  See  also  Bis- 
the  possession  of  the  debtor  at  his  re-  coe  v.  Sandefur,  14  Ark.  568. 
quest,  will  operate,  it  would  seem,  to  S.  Witherspoon  v.  Spring,  3  How. 
prevent  the  judgment  from  being  sat-  (Miss.)  60,  32  Am.  Dec.  310;  King  v. 
isfied.  Wade  t^  Watt,  41  Miss.  248,  in  Terry,  6  How.  (Miss.)  513;  Young  v. 
which  case  slaves  which  had  been  levied  Read,  3  Yerg.  (Tenn.)  297;  Camp 
upon  were  emancipated  while  they  re-  v.  Laird,  6  Yerg.  (Tenn.)  246;  Carroll 
mained  in  the  possession  of  the  debtor,  v.  Fields,  6  Yerg.  (Tenn.)  305.  See 
and  it  was  held  that  an  alias  might  be  also  Taylor  v.  Dundass,  i  Wash.  (Va.) 
issued,  the  court  taking  occasion  to  92 ;  Downman  v,  Chinn,  2  Wash.  (Va.) 
say,  obiter^  that  the  death  of  an  animal  189;  Randolph  v.  Randolph,  3  Rand, 
would  have  been  regarded  in  the  same  (Va.)  490,  which  cases  are  cited  in  Hop- 
light,  kins  V.  Land,  4  Ala.  427.  In  the  last- 
In  Alabama,  by  statute,  the  plaintiff  is  mentioned  case  Goldthwaite,  J.,  sajs 
expressly  authorized  to  sue  out  more  that  because  of  expressions  dropped 
than  one  execution  if  he  desires  to  do  by  the  judges  in  the  early  cases,  the 
so  at  his  own  cost,  and  it  has  been  held  practice  has  prevailed  in  Virginia  of 
that  an  alias  execution  may  be  issued  compelline;  the  plaintiff  either  to  set 
notwithstanding  the  fact  that  the  first  aside  the  forthcoming  bond  if  defect- 
execution  has  been  levied  on  property  ive,  or  to  move  for  judgment  on  it  if 
sufficient  to  satisfy  the  j  udgment,  where  regular. 

the  property  has  been  removed  by  the  4.  Mclver   v.   Ballard,  96  Ind.  76. 

defendant  or  by  his  permission  or  con-  See   also  Traphall  v,  Richardson,  13 

nivance.     Webb  v.  Bumpass,  9  Port.  Ark.  543,  58  Am.  Dec.  338,  in  which 

(Ala.)  201,  33  Am.  Dec.  310.  case  it  is  said  that  where  the  plaintiff 
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was  made,  is  irregular,  the  plaintiflf  may  abandon  the  levy  and 
sue  out  an  alias.^  And  another  execution  may  be  issued  where 
the  property  is  released  and  restored  to  the  defendant  under  an 
agreement  between  the  plaintiff  and  the  defendant,  or  where  the 
defendant  acquiesces  in  the  abandonment  of  the  levy.* 

(5)  Miscellaneous  Instances. — Where  the  defendant,  after  the 
levy,  disclaims  title,  and  the  plaintiff  refrains  from  further  pro- 
ceedings,^ where  the  levy  has  been  set  aside  or  superseded,* 
where  the  execution  has  been  discharged  by  a  mistaken  or  void 
levy,*  where  the  proceeds  of  the  property  taken  are  applied  to 
the  payment  of  older  executions,®  or  where  the  plaintiff  has 

abandons  a  valid  subsisting  levj  against  his  judgment  for  the  purpose  of  annoj- 
the  will  of  the  debtor,  and  issues  an  ance  and  the  oppression  of  his  debtor." 
aliasexecution,  the  court,  on  the  appli-  8.  Williams  v,  Boyce,  11  Mo.  537; 
cation  of  the  debtor,  should  quash  or  Wright  v.  Young,  6  Oregon  87 ;  Dun- 
recall  the  process  so  irregularly  issued,  can  v.  Harris,  17  S.  &  R.  (Pa.)  436. 
See  further  McWilliams  v,  Myers,  10  Release  of  Property  upon  Failure  to 
Iowa  325.  Give  Indemnifying  Bond. — Where  prop- 

Atandonment  of  Writ  before  Levy. —  erty  is  levied  and  the  sheriff  restores  it 

The  plaintiff  may  abandon  or  witlidraw  to  the  debtor  because  of  the  creditor's 

the  writ  before  it  has  been  levied,  and  failure   to    execute    an    indemnifying 

thereupon  sue  out  an  alias.     Steele  v.  bond,  the  levy  does  not  preclude  the 

Murray,  i  Blackf.  (Ind.)  179;  Mclver  plaintiff  from  suing  out  an  alias  writ 

'0.  Ballard,  96  Ind.  76.    See  also  Cairns  and  seizing  the  same  property  as  was 

t'.  Smith,  8  Johns.  (N.  Y.)  337.  taken  under  the  first  writ.     Clark  v, 

1.  Green   v,  Burke,  23  Wend.   (N.  Reiniger,  66  Iowa  507. 

Y.)  490;    McKeeby  v.  Webster,   170  S.  Coleman   v.   Mansfield,    i    Miles 

Pa.  St  62^  following  Bole  v.  Bogardis,  (Pa.)  56. 

86  Pa.  St.  37;  Dewing  v,  Durant,  10  4.  Parker  i;.  Dean,  45  Miss.  408;  Bis- 
Gray  (Mass.)  29;  Perry  v.  Perry,  2  bee  v.  Hall,  3  Ohio  449;  Miller  v.  Mil- 
Gray  (Mass.)  326.  ford,  2  S.  &  R.  (Pa.)  35.     See  also  Fry 

In  Godfrey  v.  Gibbons,  22  Wend.  v.  Manlove,  i  Baxt.  (Tenn.)  256,  hold- 

(N.  Y.)  569,  the  plaintiff  issued  execu-  ing  that  the  bond  given  in  order  to 

tions  against    joint    defendants,    and  obtain  a  supersedeas  does  not  affect 

directed  the  sheriff  to  levy  on  the  prop-  the  right  to  issue  an  alias,  as  such  bond 

erty  of  certain  of  the  defendants,  and  is  a  mere  additional  security, 

the  sheriff  disobeyed  him  and  levied  6.  Stoyel   v.  Cady,  4   Day  (Conn.) 

on  the  property  of  another  of  the  de-  222 ;    Langdon   v.    Langdon,    i    Root 

fendants,  and  it  was  held  that  the  plain-  (Conn.)  453;  Pillsbury  v.  Smyth,  25 

tiff  had  a  right  to  consider  tYie  fi.  fa.  Me.  427,  holding  that  where  the  officer 

as  totally  unexecuted,  and  to  withdraw  makes  a  levy  which  is  entirely  without 

it  and  to  issue  another,  and  a  motion  effect,  the  creditor  may  have  a  scire 

to  set  aside  the  alias  yf.  /a.,  and  for  a  facias  to  revive  the  judgment  and  have 

rule  to  enter  satisfaction  on  the  judg-  an  alias  issued.     See  also  Burnham  v. 

ment  record,  was  denied.  Coffin,  8  N.  H.    114,   in   which   case, 

Levy  on  the  Plaintiff's  Property. —  however,  the  precise  question  deter- 
Where  the  writ  is  levied  by  the  direc-  mined  was  that  the  creditor  may,  not- 
tion  of  the  defendant  on  the  plaintiff's  withstanding  a  levy  which  is  void, 
property,  such  levy  does  not  operate  as  maintain  an  action  of  debt  on  the  judg- 
a  satisuiction  of  the  execution,  but  ment.  Citings  among  other  cases,  Tate 
merely  as  a  suspension,  and  the  plain-  v.  Anderson,  9  Mass.  92,  and  Green  v, 
tiff  may  direct  the  levy  to  be  released  Bailey,  3  N.  H.  33. 
and  may  have  an  alias  writ  issued.  Col-  6.  Bibb  v.  Jones,  7  How.  (Miss.)  397; 
bum  V.  Barton,  17  111.  App.  391,  citing  Cornelius  xk  Burford,  28  Tex.  203,  91 
Smith  V.  Hughes,  24  111.  276,  the  full  Am.  Dec.  309;  Garner  v.  Cutler,  28 
scope  of  which  decision  is  that**  the  Tex.  175.  See  also  Folsom  v.  Chesley, 
law  will  not  permit  the  creditor  to  use  2  N.  H.  432,  in  which  case,  the  officer 
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been  enjoined  from  selling  the  property,  the  levy  is  unavailing,^ 
and  another  execution  may  be  issued. 

e.  Validity  of  Alias  Issued  Notwithstanding  Prior 

Levy. — An  alias  or  pluries  writ  issued  while  a  levy  made  under 
a  prior  writ  remains  undisposed  of  is  not  absolutely  void,  but 
voidable  only,  and  cannot  be  attacked  collaterally  * 

6.  Prooeediiigs  to  Obtain  Alias  and  Plnries  Writs. — In  the  ordi- 
nary case  where  an  execution  has  been  issued  and  returned  un- 
satisfied, an  alias  may  be  issued  without  a  scire  facias  or  a 
motion  asking  leave  of  court.*  But  where  the  writ  has  been 
levied  on  the  property  of  a  stranger,  and  satisfaction  has  been 

having  misapplied  the  proceeds  of  the  levies  before  the  expiration  of  the  eze- 

sale,    the   court  said:      ''Though  the  cution  he  may  compel  the  sale  as  well 

plaintiff  might  have  sustained  an  ac-  after  as  before  the  return  da^  of  the 

tion  against  the  officer  for  postponing  writ.     Stein  7'.  Chambless,  i8lowa474. 

his  execution,  yet  that  circumstance,  Waiver  of  OliJeetion  by  Pointtng  oat 

as  in  case  of  an  escape  without  the  Property  for  Levy. — The  fa(5t  that  the 

creditor's  consent,  is  no  bar  to  debt  on  defendant  points  out  property,  and  per- 

the  judgment,  or  to  a  new  execution  mits  it  to  be  taken  and  sold  under  an 

against  the  debtor."  alias  execution,  would  seem  to  be  con- 

1.  Shanklin  v,  Sims,  no  Ind.  143;  elusive  evidence  that  the  propertj 
Lockridge  v,  Biggerstaff,  2  Duv.  levied  on  by  virtue  of  the  former  exe- 
(Ky.)  281;  Beazley  v.  Prentiss,  13  cution  had  been  disposed  of  to  the  sat- 
Smed.  &  M.  (Miss.)  97,  in  which  case  isfaction  of  the  defendant  otherwise 
there  was  an  injunction  because  there  than  in  payment  of  the  plaintiff's  judg- 
was  other  property  which  was  liable  ment.  Cornelius  v.  Burford,  28  Tex. 
to  be  first  subjected  ;  Bisbee  v.  Hall,  3  202,  91  Am.  Dec.  309,  per  Coke,  J. 
Ohio  449,  holding  that  where  an  in-  8.  Claflin  v.  Voorhees,  35  N.  J.  L. 
junction  is  obtained,  the  sheriff  is  484;  Flanagan  v.  Tinin,  37  How.  Pr. 
authorized  to  redeliver  the  goods  to  (N.  Y.  Supreme  Ct.)  130;  Wood  r. 
the  owner,  and  that  after  he  has  done  Wood,  3  Wend.  (N.  Y.)  454;  McMan- 
so  the  levy  is  no  obstacle  in  the  way  aman's  Petition,  16  R.  1. 358.  Sec  also 
of  the  issuance  of  an  alias ;  Telford  v.  Kellogg  v.  Buckler,  17  Ga.  187,  where- 
Cox,  15  Lea  (Tenn.)  298.  See  also  in  Benning,  J.,  says  that  an  aliasexecu- 
Keith  V,  Wilson,  3  Mete.  (Ky.)  202;  tion  is  the  mere  ministerial  act  of  the 
Overton  v.  Perkins,  Mart.  &  Y.  clerk,  requiring  no  special  act  of  the 
(Tenn.)  367;  Rocco  v,  Parczyk,  9  Lea  court. 

(Tenn.)  328;  McCamy  v.  Lawson,  3  Discretion  of  Clerk. — Where  it  is  pro- 
Head  (Tenn.)  256;  Murphy  v,  Partee,  vided  by  statute  that  the  clerk  of  the 
7  Baxt.  (Tenn.)  373.  court  from  whence  an  execution  has 

2.  ^«/.  Cummins,  4  Ark.  103;  Kerr  been  issued  •*  shall,  upon  application 
V.  South  Park  Com'rs,  8  Biss.  (U.  S.)  of  the  creditor,  make  out  an  alias  or 
276;  Dawson  v.  Sparks,  77  Ind.  88;  pluries  execution,"  there  is  no  discre- 
Missimer  v,  Ebersole,  87  Pa.  St.  109,  tion  to  be  exercised  by  the  clerk  in  the 
/b/Zowiw^Potts's  Appeal,2oPa.  St.253.  issuance  of  an  alias  or  pluries.  P^^ 
But  see  contra^  Friyerv.  McNaughton  Jackson,  J.,  obiter^  in  Briggs  v.  Ward- 
(Mich.  1896),  67  N.  W.  Rep.  978.  well,  10  Mass.  356. 

In  Iowa,  alUiough  under  the  directions  In  Georgia,  under  the  code,  the  judge 

of  the  statute  the  sale  of  property  upon  must  order  the  clerk  to  issue  an  alias 

which  an  original  execution  has  been  fi.fa,^  but  the  proceeding  is  en  farte. 

levied  should  be  made  under  a  vendi-  Lowry  v.  Richards,  62  Ga.  370. 

tioni  exponas  and  not  under  an  alias,  Original  Rotnmed  Batiafted  In  Pttt.— 

yet  it  does  not  follow  that  because  an  In  Connecticut y  where  an  execution  has 

alias  is  issued  instead  of  a  venditioni  been   returned   satisfied   in  part,  the 

exponas  the  sale  of  the  property  pre-  plaintiff  can  issue  an  alias  writ  without 

viously  taken  is  void,  because  it  is  set-  a   motion  to  the  court.     Johnson  v. 

tied  by  the  courts  that  if  the  officer  Huntington,  13  Conn.  47. 
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entered,  the  remedy  is  by  scire  facias  or  a  motion  addressed  to 
the  court  to  set  aside  the  satisfaction  and  procure  a  new  writ.* 

&  Form  and  Contents  of  Alias  and  Plnries  Writs — a.  In  Gen- 
eral.— The  alias  must  consist  of  a  new  writ,  and  it  is  not  proper 
to  send  forth  the  previous  writ  with  alterations  or  indorsements 
thereon.*  The  same  formalities  must  be  observed  in  the  prepara- 
tion of  an  alias  or  pluries  execution  as  if  it  were  an  original ;  e,  g,^ 
it  must  conform  to  the  judgment,  must  be  signed  and  sealed,  and 
must  contain  a  proper  direction  and  mandate.' 

1.  Greenv.  Bailej,  3N.  H.33;  Whit-  1785,  c.  6,  which  applied  only  to  real 

ing  V.  Bradley,  3  N.  H.  79 ;  Coos  Bank  estate,  and  which  authorized  relief  only 

V.  Brooks,  2  N.  H.  148 ;  Zeigler  v,  Mc-  by  the  court  on  petition. 

Cormick,  13  Neb.  25.     See  also  Tudor  2.  See  infra^  XV.  Renewal  of  Writ, 

V.  Taylor,  26  Vt.  444,  wherein  it  is  held  In  TennesMe,  in  a  few  early  cases,  the 

that  the  court  may,  upon  common-law  practice  was  allowed  of  converting  the 

principles,  without  any  statutory  au-  previous  writ  into  an  alias  by  writing 

thority,  vacate  a  levy  and  award  an  the  word ''alias'' on  it.    Harlan  t;.  Har- 

alias  on  petition  or  motion  accompa-  Ian,  14  Lea  (Tenn.)  107  [citing-  Waller 

nied  with  affidavits  and  notice.  See  fur-  v.  Wnitesides,  4  Hayw.  (Tenn.)  191; 

ther  Pillsbury  v.  Smyth,  25  Me.  427,  Russell   v.  Stinson,  3  Hayw.  (Tenn.) 

wherein  it  is  held  that  if  the  officer  56]. 

mistakes  the  course  of  proceeding  and  3.  Harlan  v.  Harlan,  14  Lea  (Tenn.) 

makes  a  levy  which  is  entirely  without  107,  in  which  case  the  court,  speaking 

effect,  the  creditor  may  have  a  scire  of  the  alias,  says :  **  This /?. /a,  follows 

facias  to  revive  the   judgment   and  the  other  in  all  respects."  • 

have  an  alias  execution  issued.  In  Fairbanks  v.  Devereauz,  48  Vt. 

Hotlce. — Where  a  levy  on  land  is  de-  550,  the  court  says:  "The  execution 
fecdve  and  no  title  is  acquired  there-  should  have  stated  the  judgment  as  it 
under,  and  a  motion  is  made  in  lieu  of  did,  which  was  according  to  the  fact, 
an  action  of  debt  or  scire /acias  for  a  and  here  great  accuracy  is  required, 
new  execution,  the  defendant  must  be  and  then  it  should  have  stated  where- 
given  notice.  Williams  v.  Cable,  7  of  execution  remained  to  be  done  as  to 
Conn.  119b  See  also  Tudor  v.. Taylor,  so  much  of  the  judgment  as  remained 
26  Vt.  444.  unsatisfied,  and  proceeded  to  command 

(Mglnal  luned  for  Part  of  Judgment. —  the  officer  to  levy  and  collect  it  in  usual 
Where  an  execution  is  issued  for  only  form."  See  also  Huggins  v.  Ketchum, 
partof  the  judgment,  an  execution  can-  4  Dev.  &  B.  L.  (N.  Car.)  414,  wherein 
not  issue  as  of  course  or  without  an  it  is  said :  **  We  think  that  the  signa- 
order  of  the  court  for  the  remainder,  ture  of  a  justice  is  absolutely  necessary 
because  the  defendant  ought  not  to  be  to  an  alias,  as  well  as  to  the  original  ex- 
harassed  by  repeated  executions.  She-  ecution,  on  a  justice's  judgment." 
bojgan  Bank  v.  Trilling,  75  Wis.  163.  In  Maupin  v.  Emmons,  47  Mo.  304, 
See  also  People  v,  Chautauqua  C.  P.,  the  clerk  issued  an  ordinary  vendi- 
I  Wend.  (N.  Y.)  73;  Peoples.  Onon-  tiotti  exponas,  reciting  the  old  levies 
daga  C.  P.,  3  Wend.  (N.  Y.)  331;  and  ordering  the  sale  of  what  had  been 
Todd  r.  Botchford,  86  N.  Y.  517.  levied  on,  and  left  out   entirely  the 

MawaclmsettB  Statute.  —  Rev.  Stat,  command  to  levy  upon  additional  prop- 
Mass.,  c.  73,  §  21,  authorizes  the  plain-  erty  or  upon  the  debtor's  property  gen- 
tiff,  when  an  execution  is  returned  sat-  erally.  The  court  said  that  this  was 
isfied,  and  it  afterwards  appears  that  much  more  than  a  clerical  mistake, 
the  property  taken  did  not  belong  to  **  It  was  a  total  omission  of  the  feri 
the  judgment  debtor,  to  sue  out  a  writ  facias  portion  of  the  writ.  As  issued, 
of  scire  facias  for  an  alias  execution  as  it  was  in  substance  but  the  well-known 
of  right,  without  first  petitioning  the  writ  of  vendi/ioni  exponas;  and  the 
court  for  relief.  Wilson  v.  Green,  19  omission  of  the  additional  power  to 
Picit,  (Mass.)  433,  disting-uishing  make  new  levies,  authorized  by  the 
Kendrick  v,  Wentworth,  14  Mass.  57,  statute  as  well  as  the  common  law,  w^as 
which  case  depended  upon  Stat.  Mass.  not  a  clerical  mistake,  but  a  neglect  by 
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b.  The  Date. — An  alias  execution  must  be  tested  as  of  the 
day  on  which  the  original  writ  was  issuable.* 

f.  Recitals  Concerning  the  Previous  Execution.— An 

alias  or  pluries  execution  must  contain  a  recital  as  to  the  pre- 
vious execution  and  the  proceedings  thereunder,*  and  it  must 
purport  to  be  an  alias  or  pluries  writ,  as  the  case  may  be.*  The 
omission,  however,  of  the  alias  to  properly  recite  the  proceed- 
ings under  the  previous  writ  is  an  irregularity  merely,  which  does 
not  render  the  alias  void.* 

Partial  Satiifaotion  Freviouily  Obtained. — Where  part  of  the  judgment 
has  been  realized  on  the  original  writ,  the  alias  should  show  this 
fact,  and  should  be  issued  for  the  balance  remaining  due,  and  not 
for  the  whole  amount  of  the  judgment.* 

the  party  in  interest  to  sue  out  the  being  treated  as  nullities.  Graves  v. 
double  writ  to  which  he  was  entitled."     Hall,  13  Tex.  379.     See  also  Woods  v. 

1.  Touchin's  Case,  2  Salk.  699;  Mes-     Brzezinski,  57  Conn.  471. 

sick  t^.  Russel,  3  Harr.  (Del.)  13;  Union  4.  Coleman  v.   Mansfield,    i   Miles 

Bank  v.  McClung,  9  Humph.  (Tenn.)  (Pa.)  56;  M'Michael  v.  Knapp,  7C0W. 

91.    See  also  Johnson  v.  Ball,  i  Yerg.  (N.  Y.)  413,  holding  that  if  the  alias 

(Tenn.)  291 ;  Daley  v.  Perry,  9  Yerg.  does  not  contain  a  recital  as  to   the 

(Tenn.)  442.  first    execution    and   the  proceedings 

2.  Oviat  v.Vyner,  i  Salk.  318;  Chap-  thereunder,  an  amendment  may  be  al- 
man  x>.  Bowlby,  8  M.  &  W.  249;  Smith  lowed  on  a  motion  to  quash.  See  also 
V.  Jones,  7  New  Bruns.  176;  Turner  t/.  Johnson  t*.  Huntington,  13  Conn. 47. 
Walker,  3- Gill  &  J.  (Md.)  377;  Bush  An  Original  Writ  may  be  Amended  so 
V.White,  85  Mo.  339;  Coleman  v.  as  to  make  it  purport  to  be  an  alias  or 
Mansfield,  i  Miles  (Pa.)  56;  Cumpston  pluries  when  in  fact  it  is  an  alias  or 
V.  Field,  3  Wend.  (N.  Y.)  382.  pluries,  but  by  mistake  purports  to  be 

Texas    Statute. — Sayles*s   Tex.   Civ.  an  original.     Graves  v.  Hall,  13  Tex. 

Stat.,  art.  2281,  ^  7,  requires  an  alias  or  379. 

pluries  execution  to  *'  show  upon  its  But  it  is  not  allowable  to  so  amend 

face  the  number  of  previous  executions  an  execution  when  such  amendment 

which  have  been  issued  on  the  judg-  will  prejudice  the  plaintiff  in  another 

ment."      DriscoU   v.  Morris,  2  Tex.  execution.     Cape  Fear  Bank  v.  Wil- 

Civ.  App.  603.  liamson,  a  Ired.    L.    (N.  Car.)   147; 

8.  Poor  V.  Deaver,   1   Ired.  L.  (N.  Phillipse    v.    Higdon,   Busb.  L.  (N. 

Car.)  391;  Mclver  v,   Ritter,  Winst.  Car.)  380. 

Eq.  (N.  Car.)  56;  Snow  v.  Nash,  50  5.  Schroederr.  Young,  161  U.S. 334; 

Tex.  216;  Scott  7'.  Allen,  i  Tex.  508.  Johnson  v.  Huntington,  13  Conn.  47, 

It  would  seem,  however,  that  where  holding  that  the  clerk  should  copy  upon 

the  first  execution  is  a  void  writ  be-  the  alias  the  indorsements  made  on  the 

cause  it  misdescribes  the  judgment  and  original  instead  of  indorsing  merely  a 

recites  a  judgment  which  had  no  exist-  summary  of  such  indorsements;  Trim- 

ence,  it  is  not  ground  for  quashing  a  mier  v,  Winsmith,  23  S.  Car.  449. 

second   execution  that  it  was  not  en-  Where  a  part  of  the  judgment  has 

titled  "an  alias  execution."     Bushong  been    collected,    an    alias    execution 

V.  Taylor,  82  Mo.  671.     See  also  West-  should  recite  the  amount  of  the  judg- 

brook  V.  Hays,  89  (j-a.  loi.  ment  originally  recovered,  and  should 

Writ  Not  Poxportlng  to  be  Alias — ^Vold  then  proceed  to  state  that  execution 

or  Voidable. — Where  executions  have  remains  to  be  done  as  to  so  much  of 

been    regularly   issued   in   respect  to  the  judgment  as  remains  unsatisfied; 

time,  and  the  judgments  and  execu-  and  a  receipt  indorsed  upon  the  writ 

tions  are  before  the  court,  whereby  it  as  of  a  date  before  the  issuance  thereof, 

may  be  seen  that  they  were  so  issued,  which  does  not  clearly  show  whether 

the  clerical   omission   to    give    them  such  an  amount  had  been  taken  out  of 

their  proper  designations  as  alias  and  something  else  or  is  to  be  taken  out  of 

pluries  writs  will  not  warrant  their  the  amount  commanded  to  be  levied, 
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d.  The  Mandate. —In  an  alias  execution  the  mandate  is, 
"You  are  commanded  as  you  have  been  before;"  while  the 
mandate  of  a  pluries  writ  is,  "  You  are  commanded  as  you  have 
been  often  before.**  * 

XV.  SSHSWAL  OF  THE  WsiT. — The  renewal  of  an  execution, 
after  it  has  been  returned,  by  an  indorsement  thereon  is  not 
proper,  unless  the  practice  is  authorized  by  statute.*  But, 
although  it  is  irregular  to  adopt  this  course,  an  execution  reissued 
with  a  new  date,  as  an  alias  execution,  is  not  void,  but  voidable 
only,  and  is  a  protection  to  the  officer,  and  a  sale  thereunder 
confers  title  on  the  purchaser.^ 

B7  ftatatM,  however,  in  some  states,  the  reissuance  of  an  execu- 
tion with  a  renewal  thereof  indorsed  thereon  is  authorized,  most 
of  the  statutes  applying  to  executions  issued  by  justices  of  the 
peace.* 

is  not  sufficient.    Fairbanks  v.  Deve-  Faris  v.  State,  3  Ohio  St.  159.     See  also 

reaux,  48  Vt.  550.  Sawyer  v.  Doane,  19  Vt.  598,  holding 

1.  Per  Lipscomb,  J.,  in  Scott  v,  Al-  that  the  writ  is  not  absolutely  void  and 

len,  I  Tex.  508.     See  also  Kellogg  v,  that  it  should  not  be  set  aside  by  audita 

Buckler,  17  Ga.  187.  querela. 

Command   to    8dl    Land    Prevloiiflly  But  see  Love  v.  Gates,  2  Ired.  L.  (N. 

lAviedon. — ^A  command  to  sell  the  land  Car.)  14,  holding  that  the  reissuance 

described  in  the  levy  of  the  original  of  an  execution  after  it  has  become 

writ  is  not  according  to  the  usual  form,  functus  officio  with   an   indorsement 

but  the  writ  will  nevertheless  be  upheld  thereon  by  the  clerk  **  alias  to  March, 

on  collateral  attack  against  the  title  of  1821,"  does  not  change  its  tenor  or  con- 

the  purchaser.     Harlan  v,  Harlan,  14  vey  a  new  mandate,  and  that  a  levy 

Lea  (Tenn.)  107.  thereunder  is  void. 

1.  Camahan  v.People,  2  111.  App.  630 ;  4.  Iowa. — Code,  §  3572,  provides  that 
Jackson  v.  Sheldon,  2  Dougl.  (Mich.)  an  execution  issued  on  a  justice's  j udg- 
154;  Millis  f.  Lombard,  3a  Minn.  259;  ment,  after  having  been  returned 
Barhydt  v,  Valk,  z2  Wend.  (  N.  Y.  )  unsatisfied,  may  be  renewed  by  an  in- 
145,  27  Am.  Dec.  124;  Love  v.  Gates,  dorsement  thereon  signed  by  the  jus- 
aired.  L.  (N.Car.)  14;  State  v.  Camp-  tice  and  dated;  but  it  has  been  held 
bell,  2  Tyler  (  Vt.  )  177;  Sawyer  v.  that  the  failure  of  the  justice  to  indorse 
Doane,  19  Vt.  598.  the  renewal  thereon  does  not  invalidate 

See  also  Tower  v.  McDowell  (Cal.  a  sale  made  after  the  return  day  of  prop- 
1892),  31  Pac.  Rep.  843,  holding  that  erty  levied  upon  before  the  return  day. 
an  indorsement  on  the  back  of  the  ex-  Walton  v.  Wray ,  54  Iowa  531 . 
ecution,  by  the  plaintiflfs  attorney,  to  Maryland.  —  Harden  v,  Moores,  7 
the  effect  that  "  the  within  execution  Har.  &  J.  (Md.)  4. 
is  hereby  renewed  and  the  time  of  its  Mlcblgan. — 2How.Anno.  Stat.,§6975 
return  extended  sixty  days,"  does  not  (Comp.  L.,  §  5410),  authorizes  jus- 
revive  or  renew  the  execution.  tices  of  the  peace  to  renew  executions 

See  further  County  Ct.  t;.  Buck,  27  after  they  have  been  returned  unsatis- 
ni.  440,  wherein  it  was  held  that  an  fied.  The  design  of  the  statute,  as  it 
execution  could  not  be  renewed  by  an  has  been  construed,  is  to  allow  an  ex- 
indorsement  thereupon,  by  the  justice  ecution  to  be  renewed  whenever  anew 
who  issued  it,  "alias  by  order  of  the  one  can  be  rightly  issued,  and  it  is  no 
constable,"  as  such  indorsement  did  objection  to  the  making  of  a  renewal 
not  amount  to  a  return  of  the  writ  by  that  the  writ  has  expired  and  is  not  of 
the  constable.  force  at  the  time  of  making  the  re- 
iki Cdnnoctlcnt,  however,  it  has  been  newal.  Bigalow  t;.  Barre,  30  Mich.  i. 
the  immemorial  practice  to  renew  ex-  Bllasonrl. —  Rev.  Stat.  1879,  §  3018; 
teutions  by  changing  the  date.  Rob-  State  v.  Boettger,  39  Mo.  App.  68^ ; 
crtsx;.  Church,  17  Conn.  142.  Decker  v.  Lidwell,  3  Mo.  App.  580; 

t  Millis  V.  Lombard,  32  Minn.  259;  Grissom  v,  Allen,  10  Mo.  303. 
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Sabrtantial  CompliuiM  with  Statute  Veoesiary. — ^There  must  be  a  sub- 
stantial compliance  with  the  terms  of  these  statutes ;  ^  and  when  it 
is  so  required  the  indorsement  of  renewal  must  be  dated  ^  and 
signed.'  Authority  to  renew  an  execution  does  not  make  it  per- 
missible to  issue  a  different  kind  of  execution.^ 

ZVL  SUBSTITTTTIOH  OF  CoPT  FOB  LosT  OBieiVAL. — ^Where  an  exe- 
cution has  been  lost  or  destroyed,  the  clerk  has  no  authority  to 
substitute  a  copy  therefor  on  his  own  motion,^  nor  should  an 
alias  be  issued.^  The  proper  course  is  to  proceed  by  motion  and 
to  have  the  court  order  the  clerk  to  issue  a  duplicate  execution,' 

Heir  York. — ^The   renewal  of  execu-  40  S.  Car.  486;   Jackson  v.  Patrick,  xo 

tions  issued  bj  justices  of  the  peace  is  S.  Car.  197 ;  Crenshaw  v,  Julian,  26  S. 

authorized  by  Code  Civ.  Pro.,  ^  3025  Car.  283. 

(2  Rev.  Stat.  251,  {  145).     Winne  v.  1.  Barhydt  v,  VaUc,  12  Wend.  (N. 

Houghtaling,  84   Hun   (N.  Y.)    166;  Y.)  145,  27  Am.  Dec.  124.     See  also 

Chapman  v.  Fuller,  7  Barb.  (N.  Y.)  70;  Winne  v.  Hough taling,  84   Hun  (N. 

Jackson  v.  Page,  4  Wend.  (N.  Y.)  585;  Y.)   166;  Tobin  v,  Myers,  18  S.  Car. 

Cornell  v.  Cook,  7  Cow.  (N.  Y.)  310;  324.     But  see  Grissom  v,  Allen,  10  Mo. 

Barhydt  v.  Valk,   12  Wend.  (N.  Y.)  303,-  holding  that  the  omission  of  a 

145,  27  Am.  Dec.  124;    Wickham  v,  justice  to  enter  the  renewal  on  his 

Miller,  12  Johns.  (N.  Y.)  320.  docket  is  not  sufficient  to  authorize 

South  Carolina. — The  code,  as  amend-  the  quashal  of  the  writ  where  it  is 

ed  by  Act  November  25, 1873,  provides  clearly  seen  that  no  injury  has  resulted 

that  an  execution,  after  the  expiration  2.  Decker  v,   Lidwell,  3  Mo.  App. 

of  its  active  energy,  may  be  renewed  586. 

by  the  service  of  a  summons  on  the  8.  Barhydt  v.  Valk,  12  Wend.  (N. 

judgment  debtor  to  show  cause  why  Y.)  145,   27   Am.   Dec.   124,  holding 

the  same  should  not  be  renewed.    Car-  that  it  is  insufficient  that  the  renewal 

rier  v.  Thompson,  11  S.  Car.  79.     But  is  in  the  handwriting  of  the  justice, 

the  "renewal  execution,"  or  "renewed  4.  Harden  v.  Moores,  7  Har.  &  ]. 

execution,"  as  it  is  termed,  which  is  (Md.)  4. 

ordered  by  the  court  to  issue,  is  not,  5.  Watson  v,   Halsted,  9  Ga.  275; 

it  would  seem,  the  old  execution  with  Hester  v.  Keith,  i  Ala,  316,  in  which 

an  indorsement  thereon,  but  a  new  or  case  it  was  held  that  the  clerk  had  no 

alias  writ,  and  the  order  is  "that  the  authority  to  substitute  a  copy,  upon 

plaintiff  have  leave  to  issue  a  new  exe-  the   redelivery  by  the  sheriff  to  the 

cution;"  and  the  purpose  of  the  pro-  clerk  of  an  execution  upon  which  the 

ceeding,  in   reality,  is   to   revive  the  sheriff  had  made  an  indorsement  stat- 

judgment.     McLaurin  v.  Kelly,  40  S.  ing  incorrectly  the  day  of  its  receipt, 

Car.  486.     See  also  Tobin  v,  Myers,  18  and  that  the  lien  created  by  the  de- 

S.  Car.  324,  holding  that  when  a  judg-  livery  of  the  original  was  not  impaired 

ment  is  about  to  become  dormant,  by  by  the  substitution  of  the  copy, 

the  lapse  of  twenty  years,  the  plaintiff  6.  Rushin  v.  Shields,  11  Ga.  636,  56 

cannot  renew  his  execution  by  an  ex  Am.  Dec.  436 ;  Kellogg  v.  Buckler,  17 

farte  proceeding,  but  must  summon  Ga.  187. 

the  defendant.  7.  White  v.  Lovejoy,  3john8.  (N.Y.) 

The  Order  of  Renewal  Is  Conclusive^  448;    Clark   v.   Field,    i    Miles  (Pa.) 

and  the  defendant  cannot  afterwards  244. 

urge  that  the  judgment  has  been  paid.  In  Georgia  authority  is  conferred  bj 

McNair  v,  Ingraham,  21   S.  Car.  70;  Code,  §3988,  upon  superior  courts,  to 

Freer  v.  Tupper,  21  S.  Car.  75 ;  SuUi-  establish  a  copy  of  a  \oBtfi,fa.^  which 

van  V.  Shell,  36  S.  Car.  578.     Nor  can  copy  is  termed  an  alias.     Torrent  v. 

he  object  that  the  execution  had  not  Suiter,  67  Ga.  32 ;  Freeman  v.  Coleman, 

been  returned  before  the  issuance  of  88  Ga.  421.     See  also  Milner  v.  Akin, 

the  summons  to  show  cause  against  its  58  Ga.  555,  holding  that  upon  proper 

renewal.     Bull  v.  Rowe,  13  S.  Car.  355.  application  and  affidavits,  or  other  sat- 

See  also,  as  to  the  conclusiveness  of  the  isfactory  proof,  a  copy  of  a  lost  execu- 

order  of  renewal,  McLaurin  v,  Kelly,  tion  may  be  established  either  in  term 
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which  duplicate  or  established  copy  is  not  technically  an 
alias.^ 

XVIL  BXUBF  AOADTBT  THE  WsiT — 1.  Writ  of  Error. — Irregu- 
laritiesin  an  execution  do  not  affect  the  judgment  upon  which  the 
writ  issued,  and  are  pot  reviewable  on  a  writ  of  error.^ 

8.  ProhibitioiL. — ^The  writ  of  prohibition  is  a  remedy  to  be 
resorted  to  for  the  purpose  of  arresting  proceedings  which  are 
without,  or  in  excess  of,  the  jurisdiction  of  the  court  or  officer,  and 
therefore,  and  for  the  reason  that  ordinarily  the  remedy  by  motion 
to  quash  is  ample,  this  writ  cannot  be  had  to  obtain  relief  against 
an  execution.' 

or  Tacation.     See  further  Rushin  v,  doubted  whether  a  writ  of  error  lies 

Shields,  ii  Ga.  636,  56  Am.  Dec.  436;  where  a  motion  has  been  addressed  to 

KeUog^  V.  Buckler,  17  Ga.  187.  the  court  below  and  the  motion  has 

Icttot  of  Appllcttton. — In  NewTork^  been  refused  and  a  bill  of  exceptions 

nnder  the  old  practice,  the  court  would  taken,  Mountz  v,  Hodgson,  4  Cranch 

not,  on  motion,  issue  a  new  execution  (U.  S.)  324,  in  which  case  the  judges 

unless  notice  of  the  application  had  were  divided   in  opinion;  Nelson  v. 

been  given  to  the  defendant.     Douw  Brown,  23  Mo.  13,  wherein  Scott,  J., 

V,  Burt,  I  Wend.  (N.  Y.)  89.  says  that  it  is  plain  that  a  writ  of  error 

In  Georgia^  however,  proceedings  of  any  kind  will  not  lie  for  acts  done 

under  the  Code  to  issue  an  alias  when  by  the  sheriff  in  the  execution  of  proc- 

the  original  has  been  lost  or  destroyed  ess  intrusted  to    him.     But  he  also 

maybe  had  without  notice  to  the  de-  says  that  on  '*  the  writ  of  error  coram 

fendant.     Lowrj  v.  Richards,  62  Ga.  vohis  or  audita  querela  *  *  *  execu- 

370.  tions  are  frequently  set  aside,  but  it  is 

Tlia  Order  of  tlie  Ctomt  should  set  forth  for  such  irregularities  in  the  previous 

the  loss  of  the  original  execution  and  proceedings  in  the  cause,  or  for  such 

the  proceedings  which  have  been  had  want  of  correspondence  between  the 

thereon.  Watson  v.  Halsted,  9  Ga.  275.  writ  and  the  judgment,  as  renders  it 

See  also  Kellogg  v.  Buckler,  17  Ga.  187,  void.''  Likewise,  seethe  following  cases 

for  the  form  of  an  order  establishing  a  in  support  of  the  doctrine  laid  down  in 

copy  in  lieu  of  a  lost  original.  the  text:    Dumond   v.  Carpenter,  3 

1.  Walls  V.  Smith,  19  Ga.  8;  Milner  Johns.  (N.  Y.)  141 ;  Bowen  v.  Lanier, 

V,  Akin,  58  Ga.  555;  Kellogg  v.  Buck-  Term  (N.  Car.)  241 ;  Amis  v.  Smith, 

ler,  17  Ga.  187.  16  Pet.  (U.  S.)  303;  Moss  v.  Moss,  4 

I.  Moore  r.  Bell,  i3Ala.  469,  where-  Hen.  &  M.  (Va.)  314,  in  which  case 

in  it  is  said  that  the  writ  of  error  co-  Fleming,   J.,  quotes  the  language  of 

ram  vobis  contemplates  relief  only  in  Pendleton,  J.,  in  Lef twitch  v,  Stovall, 

those  cases  where  the  error  is  apparent  i  Wash.  (Va.)  303,  as  follows:  "  Er- 

from  an  inspection  of  the  record,  and  rors  of  this  sort  can  only  be  rectified 

Is  not  the  proper  remedy  where  the  by  the  court  from  whence  the  execu- 

execution  has  been  issued  for  the  first  tion  issued,  subordinate  perhaps  to  the 

time  after  the  death  of  the  plaintiff  control  of  this  court ;  but  it  must  come 

without  revival ;  Taylor  v.  Powers,  3  by  appeal  from   the  opinion  of  that 

Ala.  285 ;  Folan  v,  Folan,  59  Me.  566,  court,  given  upon  motion,  and  cannot 

ftr  Appleton,  C.  J. ;  Dingman  v.  My-  be  taken  up  collaterally  upon  an  ap- 

^re,  13  Gray   (Mass.)   i;  Johnson  v.  peal  from  the  original  judgment."   See 

Harvey,  4  Mass.  483;  Hicks  v.  Mur-  further  In  re  St.   Albans  First  Nat. 

phy.  Walk.  (Miss.)  65,  wherein  it  is  Bank,  49  Fed:  Rep.  120. 

said  that  the  writ  of  error  lies  for  the  8.  Atkins  v,  Siddons,  66  Ala.  453,  in 

sole  purpose  of  correcting  errors  in  which  case  Somerville,  J.,  said:  **The 

the  judgment  of  an  inferior  court  and  issue  of  an  execution  by  a  justice  of  the 

not  the  irregularities  of  the  clerks  or  peace  is  a  ministerial,  not  a  judicial, 

other  officers,  citing  Dumond  v.  Car-  act;  and  the  writ  of  prohibition  will 

penter,  3  Johns.  (N.  Y.)  141,  and  John-  not,  therefore,  lie  to  prevent  its  issue, 

M>n  V.  Harvey,  4  Mass.  403,  and  also,  however  illegal  or  unauthorized,  and 

tt  showing    that    it   has    even  been  whether  such  process  be  void  or  void- 
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3.  Certiorari — The  issuance  of  an  execution  by  a  justice  of  the 
peace  is  a  mere  ministerial  act  ivhich  the  district  or  circuit  court 
cannot,  as  a  general  rule,  review  upon  certiorari ;  but  the  practice 
is  not  altogether  uniform,  and  in  some  states  the  writ  of  certiorari 
is  allowed  in  connection  with  the  writ  of  supersedeas.^ 

4.  Audita  Querela. — Courts  of  law  anciently  controlled  the  writ 
of  execution  by  the  writ  of  audita  querela  and  afforded  relief 
where  the  writ  had  been  improperly  issued  or  its  execution  was 
being  proceeded  with  illegally,  and  doubtless  this  remedy  may  be 
now  resorted  to,  unless  it  has  been  expressly  abolished  ;*  but  in 

able.'*     Citing  Kyle  v,  Evans,  3  Ala.  up  "not  to  try  the  cause  <fe  ji^v^,  «  ♦  • 

481 ;  State  v.  Justices,  /l\  Mo.  44,  and  but  to  examine  if  the  supersedeas  shall 

Ex  f.  Braudlacht,  2  Hill  (N.  Y.)  367,  be  made  effectual."   Elders  v.  John- 

38  Am.  Dec.  593.    See  also  Ducheneau  ston,  Peck  (Tenn.)  204;  Linebaugh  v. 

V.  Ireland,  5  Utah  108,  wherein  it  is  Rinker,   Peck   (Tenn.)   362,  wherein, 

said  that  the  writ  of  prohibition  may  the  judgment  having  been  paid  and 

issue  to  arrest  proceedings  which  are  having  become  dormant,  it  was  held 

without,  or  in  excess  of,  the  jurisdiction  that  certiorari  and  supersedeas  might 

of  the  officer,  but  that  it  can  only  issue  be  resorted  to,  the  writs  being  **  instru- 

where  there  is  not  a  plain,  speedy,  and  ments  in  the  hands  of  superior  juris- 

adequate    remedy    in    the    ordinary  dictions  by  which  they  can  inquire  into 

course  of  law.    See  further  the  article  and  control  the  exercise  of  inferior 

Prohibition.  jurisdictions;"  Barnes  v.  Robinson,  4 

1.  Matter  of  Rourke,  15  Nev.  253,  Yerg.  (Tenn.)  186;  Gunn  v.  Benson, 

denying  the  right  to  the  writ ;  Justices,  5  Yerg.  (Tenn.)  221;  Rogers  v.  Fer- 

etc,  V.  Hunt,  29  Ga.  155,  in  which  case  rell,  10  Yerg.  (Tenn.)  254;  Barnes  v. 

it  was  held  that  the  justices  of  the  in-  Dick,  9  Yerg.  (Tenn.)  430;  Cabiness 

ferior  court,  in  issuing  an  execution  v.  Garrett,  i  Yerg.  (Tenn.)  491 ;  Jones 

against  the  county  treasurer  and  his  v.    Williams,   2    Swan    (Tenn.)    105; 

securities,  do  not  act  as  a  court,  and  Sharp  v,  Embry,  i  Swan  (Tenn.)  254; 

that  their  action  is  ministerial  and  con-  Denny  v.   White,  2  Coldw.  (Tenn.) 

sequently  cannot  be  reviewed;   State  283;    Hardin  v.  Williams,  5    Heisk. 

v.  McGrath,  44  N.  J.  L.  164,  holding  (Tenn.)  385;    Hickman  v.   Williams, 

that  irregularities  in  the  execution  do  Mart.  &  Y.  (Tenn.)   116;  Hollins  r. 

not  affect  the  judgment  and  cannot  be  Johnson,  3  Head  (Tenn.)  346;  White 

considered  on  a  writ  of  certiorari  sued  v.   Brown,   4    Humph.   (Tenn.)    292; 

out  to  review  the  judgment;  E wing  t;.  Davis  v.  Tyree,  9  Humph.   (Tenn.) 

Burton,  5  How.  (Miss.)  660,  holding  473;  Beeler  v.  Hall,  11  Humph.  (Tenn.) 

that  the  writ  lies  only  for  the  purpose  445 ;  Carmichael  v,  Hawkins,  2  Sneed 

of  attacking  the  judgment.     But  see  (Tenn.)  405;  Roberts  v.  Cross,  i  Sneed 

contra^  Cooper  v,  M&j,  1  Harr.  (Del.)  (Tenn.)  233. 

18,  and  McClay  v,  Houston,  i  Harr.  2.  Alabama. — Thompson  v. Lassiter, 

(Del.)  529.     In  Atkin  V.  Mooney,  Phil.  86  Ala.  536;  Lockhart  v.  McEIroy,  4 

L.  (N.  Car.)  31,  the  defendant  was  al-  Ala.  572,  ^er  Ormond,  J.;  Moore  r. 

lowed  to  file  a  petition  for  a  certiorari  Bell,  13  Ala.  469. 

and  supersedeas,  for  the  purpose  of  de-  Georgia. — Hill  v.  DeLaunay,  34  Ga. 

termining  the  question  whether  or  not  42*^^  per  Lumpkin,  C.  J.;  Robison  r. 

the  orifi^inal  execution  had  been  satis-  Banks,  17  Ga.  211,  per  Benning,  J. 

fied  heiore  the  issuance  of  an  alias,  the  Maine. — Folan  v.  Polan,  59  Me.  566; 

sheriff  having  returned  the  writ  satis-  Bryant  v,  Johnson,  24  Me.  304. 

fied  and  thereafter  amended  his  return  Maryland.  —  Jones  v.    George,  80 

so  as  to  make  it  appear  that  the  judg-  Md.  294;  Gorsuch  v.  Thomas,  57  Md. 

ment  had  not  been  paid.  334. 

In   Tenneasee   certiorari  and   super-  Massachusetts.  —  Brackett  f.  Win- 

sedeas  have  been  often  resorted  to  and  slow,  17  Mass.  153,  in  which  case  it 

allowed,  especially  where  an  execution  was  held  that  the  defendant  had  the 

has  been  irregularly  issued  in  violation  remedy  of  audita  querela  to  be  relieved 

of  a  stay;    the  record  being  brought  or  discharged  from  an  execution  issued 
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modem  times  the  writ  has  gone  into  disuse  and  has  become  largely 
obsolete,  and  has  been  superseded  in  practice  by  the  more  sum- 
mary and  less  expensive  mode  of  proceeding  by  motiop.* 
5.  Hotioii  to  Onadi  the  Writ — a.  Jurisdiction — (i)  In  Gen- 

or  kept  alive  after  the  pajxnent  of  the  who  is  seeking  to  enforce  the  final  proc- 

jadgznent.  ess  of  the  court  in  cases  where  it  has 

Missouri^  —  Em  /.   James,  59   Mo.  become   irregular  and  inequitable  to 

28a  have  it  enforced.    Per  Isham,  J.,  in 

New  Jersey,  —  Linn  v.  Hamilton,  Porter  v.  Vaughn,  24  Vt.  211;  Bryant 

^N.  J.  L.  305;  Nichols  t^.  Dissler,  31  v.  Johnson,  24  Me.  304;  Lockhart  v. 

N.  }.  L.  461,  86  Am.  Dec.  219.  McElroy,  4  Ala.  572.     See  further  Rob- 

North  Carolina,  —  Foard  v.  Alex-  ison  v.  Banks,  17  Ga.  211,  wherein  Ben- 

ander,  64  N.  Car.  69.  ning,  J.,  says  that  it  is  a  remedy  that 

Pennsylvania,  —  Gordonier  v.  Bill-  lies  for  a  man  in  execution,  or  in  dan- 

™6*»  77  Pa-  St.  498,  wherein  Shars-  ger  of  it,  when  he  has  matter,  in  fact 

wood,  T.,  %ays  that  where  the  defense  or  in  writing,  to  avoid  such  execution, 

is  legal,  such  as  payment,  release,  etc.,  and  no  other  means  to  take  advantage 

the  proper  remedy  is  by  audita  querela,  of  it ;  that  i.s,  a  remedy  as  much  for 

See  also  Witherow  v,  Keller,  11  S.  &  matters  arising  after  the  issuing  of  the 

R.  (Pa.)  271,  wherein  Tilghman,  C.  execution  as  for  matters  arising  after 

}.,  says:  '*  I  do  not  believe  that  a  writ  the  judgment,  but  before  the  issuing 

of  audita  querela  was  ever  issued  in  of  the  execution. 

Pennsylvania;  yet,  if  now  issued,   I  1.  The  proposition  stated  in  the  text 

presume,  no  lawyer  would  question  its  is  supported  by  nearly  all  the  cases  cit- 

legality."  ed  in  the  preceding  note,  and  in  particu- 

Rkode  Island. — Chapin  v,  James,  11  lar  by  the  following :  Dunlap  v.  Clem- 

R.  I.  86,  23  Am.  Rep.  412,  per  Pot-  ents,  18  Ala.  778 ;  Gorsuch  v.  Thomas, 

ter,  J.  57  Md.  334  {citing]oh  v.  Walker,  3  Md. 

Tennessee, — Marsh  v.  Haywood,  6  129;  Shafer  v.  Shafer,  6  Md.  518;  Hus- 

Huroph.  (Tenn.)   210,  jter  Green,  J.;  ton  v.  Ditto,  20  Md.  320;  U.  S.  v.  Mc- 

Hardin  v.  Williams,  5  Heisk.  (Tenn.)  Lemore,  4  How.  (U.  S.)  286];  Foard 

3^5i  per  Sneed,  J.  v.  Alexander,  64  N.   Car.  69,   citing 

Vermont. — Hovey  v,  Niles,  26  Vt.  Moore  v,  Mitchell,  Phil.  L.  (N.  Car.) 

541,  holding  that  the  writ  of  audita  304,  and  Mason  v.  Miles,  63  N.  Car. 

querela  is  a  proper  remedy  to  set  aside  564 ;    Barnes    v,    Robinson,   4  Yerg. 

an  execution  which   has  been   made  (Tenn.)  186,  ciV/«^  Smock  v,  Dade,  5 

returnable    prematurely;     Porter    v.  Rand.  (Va.)  639,  16  Am.  Dec.  780;  Mc- 

Vaughn,  24  Vt.  211,  wherein  it  is  held  Cargo  t».  Chapman,  20  How.  (U.  S.) 

that,  although  more  summary  relief  555,  citing  Boyle  v,  Zacharie,  6  Pet. 

maybe  granted  on  motion,  the  remedy  (U.  S.)  648. 

bj  audita  querela  still  exists,  and  that  In  Alabama  the  proceeding  by  super- 
relief  is  granted  in  all  cases  where  an  sedeas  is  substituted  for  the  writ  of 
execution  has  been  irregularly  issued ;  audita  querela,  and  matters  which  op- 
Stanley  v.  McC  lure,  17  Vt.  253,  holding  erate  an  equitable  satisfaction  of  a 
that  the  remedies  to  be  had  on  motion  judgment  may  be  inquired  into,  and 
and  by  audita  querela  are  concurrent ;  an  execution  issued  to  enforce  the  judg- 
Falrbanks  v.  Devereaux,  48  Vt.  550;  ment  may  be  superseded  and  vacated. 
Hopkins  v.  Hayward,  34  Vt.  474.  Dunlap    v,    Clements,    18    Ala.    778; 

Virginia. — Smock  i/.  Dade,  5  Rand.  Thompson  v.  Lassiter,  86  Ala.  536; 

(Va.)639, 16  Am.  Dec.  780;  Windrum  Moore  v.  Bell,  13  Ala.  469,  per  Chil- 

V.  Parker,  2  Leigh  (Va.)  361.  ton,  T.     See  also  Lee  v,  Davis,  16  Ala. 

United  States. — McCargo  v.  Chap-  516,  holding  that  a  petition  for  a  rule 
man,  20  How,  (U.  S.)  555;    Boyle  v.  to  show  cause  why  a  sale  under  the 
Zacharie,  6  Pet.  (U.  S.)  648.  writ  should  not  be  set  aside  is  a  sub- 
See  in  general  the  article  Audita  stitute  for  audita  querela. 
Querela,  vol.  3,  p.  113.  In  Georgia  the  statute  authorizing 

Katnre  of  fbe  Wilt. — The  writ  of  au-  proceedings  by  an  affidavit  of  illegal- 

dita^  querela  is  in  the  nature  of  a  bill  in  ity  was  intended  to  furnish  a  substitute 

equity,  and  designed  to  afford  specific  for  the    remedy  by  audita    querela, 

relief  from  the  wrongful  acts  of  a  party  Robison  v.  Banks,  17  Ga.  211. 
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eraL — The  modern  remedy  where  an  execution  has  been  improvi- 
dently  or  illegally  issued  is  by  a  motion  to  quash  the  writ.  The 
jurisdiction  of  the  court  to  entertain  such  a  motion  is  unques- 
tioned, and  has  been  maintained  in  numerous  cases,  as  every  court 
has  the  inherent  power,  for  the  advancement  of  justice,  to  correct 
the  errors  of  ministerial  officers  and  to  control  its  own  process.* 

1.  Alabama. — Rhodes  v.  Smkh,  66  Kentucky. — Amjrx  t;.  Smith,  i  Mete. 

Ala.  174;  Harrison  V.  Hamner,  99  Ala.  (Ky.)  529- 

603 ;  Hudson  v.  Modawell,  64  Ala.  481,  Maine, — Folan  v.  Folan,  59  Me.  566. 

holding  that  when  the  court  is  in  ses-  Michigan. —  Blair   v.   Compton,  33 

sion,  a  motion  to  quash  will  be  enter-  Mich.  414,  wherein  Marston,  J.,  sajs 

tained  upon  any  gpround  which  will  au-  that  every  court  controls  its  own  proc- 

thorize  a  supersedeas.    See  also  Mobile  ess  and  will  prevent  an  abuse  of  the 

Cotton   Press,  etc.,  Co.  v.  Moore,  9  same,  citing  Cavenaugh  v.-  Jakeway, 

Port.   (Ala.)   679;  Brown   v.    Branch  Walk.  (Mich.)  344,  and  Campaut/.God- 

Bank,  20  Ala.  420;  Ewing  v.  Peck,  17  frey,  18  Mich.  44. 

Ala.  339;  Lunsford  v.   Richardson,  5  Mississippi. — Kramer  1;.  Holster,  55 

Ala.  618;  Watkins  v.  Bassett,  3  Ala.  Miss. 243, f/Vi«^ Harringtons. O'Reilly, 

707;  Crenshaw  v.  Hardy,  3  Ala.  653.  9  Smed.  &  M.  (Miss.)  216.    See  also 

Arkansas. — State  Bank  v.  Noland,  Harrington  v.  O'Reilly, 9  Smed.  &M. 
13  Ark.  299;  Adamson  v.  Cummins,  10  (Miss.)  216,  wherein  the  following  Ian- 
Ark.  541.  giiage  is  used:  "The  process  of  the 

California.  —  Buell  v.  Buell,  92  Cal.  courts  should  not  be  employed,  except 

393,  holding  that  although   an   order  in  cases  authorized  by  law ;  and  courts 

directing  the  clerk  to  issue  an  execu-  should  prevent  any  abuse  of  their  proc- 

tion  is  appealable,  the  party  injured  ess,  whenever  it  can  be  done  without 

thereby  is  not  confined  to  his  remedy  prejudice  to  interests  lawfully  acquired 

by  appeal,  but  may  move  the  court  to  under  it." 

set  aside  such  order,  following  Dor-  Missouri. — In  this  state  the  execu- 

land  V.  Hanson,  81  Cal.  202,  15  Am.  tion  debtor  is  given,  by  statute  (Rev. 

St.  Rep.  44;  Sanchez  v.  Carriaga,  31  Stat.  Mo.  1879,  §  2405),  the  right toap- 

Cal.  170,  maintaining  the  power  of  the  ply  to  the  judge  of  the  court  out  of 

court  to  quash  an  execution  issued  on  which  the  execution  issued  to  have  the 

a  void  judgment  and  to  order  a  sus-  writ  stayed,  set  aside,  or  quashed;  but 

pension   of  an   execution  of  the  writ  the  right  thereby  conferred  in  no  way 

until  a  motion  to  quash  can  be  heard,  interferes  with  the  jurisdiction  of  the 

See    also    Mayo     v.    Bryte,    47    Cal.  court  to  entertain  a  motion  to  quash 

626.  while  it  is  in  session.     Mellier  v.  Bart- 

Florida.  —  Wordehoff  v.  Evers,  18  lett,  89  Mo.  134, /i?//<>w/«^  Hearing  t». 

Fla.  339;  Robinson  v.  Terrell,  8  Fla.  Williams,  65  Mo.  446,  in  which  case  it 

350.  is  said  that  where  the  application  is  not 

Georgia,  —  Sims  v.  Hatcher,  77  Ga.  made  in  vacation  or  during  the  recess 

389,  holding  that  a  defective  writ  may  of  the  court,  but  in  open  court,  resort 

be  quashed  on  motion  after  an  affidavit  may  be  had  to  the  summary  form  of 

of  illegality  has  been  disposed  of,  but  proceeding  by  motion  to  quash,  and 

not  while  the  case  made  by  the  affidavit  Parker  v.  Hannibal,  etc.,  R.  Co.,44  Mo. 

of  illegality  is  on  trial.    Citing  Hsiynes  415,  wherein  it  is  said  that  "the  pro- 

V.   Richardson,  61   Ga.  390,  in  which  ceeding  is  not  exclusive,  and  does  not 

case    a     mortgage    feri   facias    was  prevent  the  usual  resort  to  a  motion  to 

quashed   because   it  did  not  describe  set  aside  or  quash  at  the  return  term  in 

the  property  intended  to  be  reached,  open  court." 

and  also  Hill   v.   DeLaunay,   34  Ga.  JVcw  Tork. — Wallace  r.  Swinton,  d^ 

427,  in  which  case,  however,  jurisdic-  N.  Y.  188,  citing  Jackson  v.  Robins, 

tion  of  a  motion  to  dismiss  the  levy  16  Johns.  (N.  Y.)  537.     See  also  Baker 

was  maintained.  v.  Ulster  C.  PL,  4  Johns.  (N.  Y.)  19^- 

Illinois.  —  Jenkins  v.  Merri weather,  North  Carolina. — Coward  v.  Chas- 

109III.  647;  Chase  V.  De Wolf,  69  111.  47.  tain,  99  N.  Car.  443,  6  Am.  St.  Rep. 

Kansas, — Bogle  x^.  Bloom,  36  Kan.  533,  citing  Chambers  r.  Penland,  78 

51a.  N.  Car.  53,  and  Parker  v.  Bledsoe,  87 
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Jviidietion  Ezifts  Independently  of  Statute. — The  power  of  the  court 
over  its  process  is  essential  to  the  administration  of  justice,  and  is 
coeval  with  the  common-law  courts,  and  does  not  by  any  means 
depend  upon  statutory  enactments ;  ^  and  a  motion  to  quash  is  a 
proper  remedy,  as  well  when  the  process  is  absolutely  void  as 
when  it  is  merely  voidable.* 

Ho  Attempted  Levy  or  other  effort  on  the  part  of  the  officer  to  exe- 
cute the  writ  is  essential  to  the  court's  jurisdiction.* 

Szasatlona  Isned  on  Deereee  in  Chanoery. — Courts  of  chancery,  when 
executions  are  issued  on  their  decrees,  have  power,  as  well  as 
courts  of  law,  to  entertain  motions  to  quash  and  to  prevent  the 
abuse  of  their  process.* 

(2)  To  What  Court  the  Motion  should  be  Addressed, — Every 
court  has  the  exclusive  control  over  its  process,  and  no  other  court 
has  the  right  to  interfere  with  or  control  it,  and  consequently 
a  motion  to  quash  should  be  addressed  to  the  court  out  of  \/hich 
the  writ  issued.* 

N.  Car.  221.    See  also  Bowen  T^.  Lanier,  779;  Snavelj  v,  Harkrader,  30  Gratt. 

Term  (N.  Car.)  241.     In  this  state  the  (Va.)    487;    Windrum    v.  Parker,    2 

clerk  of  the  Superior  Court  has  the  Leigh  (Va.)  361.     See  also  Hendricks 

power,  on  motion,  to  recall  an  execu-  v,  Dundass,  2  Wash.  (Va.)  50. 

tion  which  has  been  improvidently  or  West  Virginia. — Lowther  v.  Davis, 

improperly  issued.  Aldridgev.  Loftin,  33  W.  Va.  132. 

104  N.  Car.  122.  United  States. — ^Amis  v.  Smith,  16 

Ohio. — Miller  v.  Longacre,  26  Ohio  Pet.  (U.S.)  y^^yper  McKinley,  J.   See 

St.  291.  also  McCargo  v.  Chapman,  20  How. 

Oregon, — Flint  v.  Phipps,  20  Oregon  (U.  S.)  555,  and  Bo/le  v.  Zacharie,  6 

340,  wherein  it  is  said  that  **  courts  al-  Pet.  (U.  S.)  648. 

ways  exercise  full  control  over  their  1.  Per  Walker,  J.,  in  Sandburg  v, 

process,  so  that  suitors  shall  not  be  prej-  Papineau,  81  111.  446. 

adiced  either  by  the  form  of  the  writ  2.  Atkins  v.  Siddons,  66  Ala.  453, 

or  the  msginer  of  its  execution."     See  fer  Somerville,  J, 

also  Leinenweber  v.  Brown,  24  Oregon  3.  Hovey  v.  Niles,  26  Vt.  541. 

548;  Bentley  v.  Jones,  8  Oregon  48.  4.  Chapin  v,  James,  11  R.  I.  86,  23 

Pennsylvania. — Davis  v.  Sommer,  i  Am.  Rep.  412,  wherein  it  is  said  that 

Miles  (Pa.)  397 ;   Little  v,  Delancey,  courts  of  equity  have  always  exercised 

5  Binn,  (Pa.)  266.     See  also  Patterson  control  over  their  processes ;  Suavely 

r.  Patterson,  27  Pa.  St. 40.  v.   Harkrader,    30  Gratt.    (Va.)  487, 

Rhode  Island. — Chapin  v.  James,  11  wherein  it  is  said :  "  When  the  statute 

R.  1.86, 23  Am.  Rep.  412.  law  authorized  the  issuing  executions 

Tennessee. — Hardin  v.  Williams,  5  on  decrees,  it  clothed   the  courts  of 

Heisk.  (Tenn.)  385;  Marsh   v.  Hay-  chancery  with  the  power  of  watching 

wood,  6  Humph.  (Tenn.)  210,  wherein  over  such  process  and  correcting  any 

it  is  said  that  •*  this  summary  remedy  abuses   arising  under  it,  to  the  same 

has  been  adopted  to  save  the  trouble  extent  and  by  the  same  means   that 

and  expense  of  resorting  to  the  audita  courts  of  law  use."    To  the  same  ef- 

querelaf^  Barnes^.  Robinson,  4  Yerg.  feet  is  Windrum   v.  Parker,  2  Leigh 

(Tenn.)  186;  Johnson  v.  Ball,  i  Yerg.  (Va.)  361. 

(Tenn.)  291, /er  Catron,  J.  5.  Scrutchfield  v.  Sauter,  119  Mo. 

Utah. — Ducheneau    v.    Ireland,    5  615;  Pettus  v.  Elgin,  11  Mo.  411 ;  Mc- 

Utah  108.  Donald  v.  Tiemann,  17  Mo.  603,  in  all 

Vermont. — Porter  v.  Vaughn,  24  Vt.  of  which  cases  it  is  held  that  a  motion 

211;  Stanley*  v.  McClure,  17  Vt.  253;  to  quash  an  execution  issued   to  the 

Hovey  v.  Niles,  26  Vt.  541.  sheriff  of  a  county  other  than  that  in 

Virginia. — Hamilton    v.    Shrews-  which    the    judgment    was   rendered 

bury,  4  Rand.  (Va.)  427,  15  Am.  Dec.  must  be  made  in  the  court  from  which 
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b.  Grounds  for    Quashal — (i)  In    General.— \\.  may  be 

stated,  as  a  general  proposition,  that  the  writ  will  be  quashed 
whenever  it  is  made  to  appear  that  it  has  been  improvidently  or 
irregularly  issued,  or  that  it  is  informal  or  defective  in  some  mat- 
ter of  substance.*     But  mere  clerical  errors  or  mistakes  which 

the  process  issued.    See  also  Nelson  v.  ceived    a  yerj    enlarged    expositioni 

Brown,  23  Mo.  13 ;  Keyte  v,  Plemmons,  and  is  held  to  apply  to  all  cases  where 

28  Mo.  104.     In  Mellier  v.  Bartlett,  89  the  process  is  either  irregular  or  maj 

Mo.  134,  it  was  insisted  that  the  sheriff  not  be  justly  enforced.     Moore  v.  Bell, 

of  the  county  to  which  the  execution  13  Ala.  469. 

was  sent  is,  as  to  that  writ,  the  officer  Writ  Issued  on  TraiiBCzlpt  of  JniOce'B 

of  the  court  of  the  county  to  which  the  Judgment. — In  Missouri,  on  a  motion 

writ  is  sent,  and  that  the  court's  con-  to  quash  a  writ  issued  out  of  the  Cir- 

trol  over  its  officer  makes  it,  rather  than  cuit  Court  on  a  transcript  of  a  justice's 

the  court  out  of  which  the  writ  issued,  judgment,  the  movant  may  show  any 

the  proper  tribunal  to  pass  upon  any  defect  or  irregularity  in  the  justice's 

alleged  defects  in   the  writ ;   but  the  process  or  the  return  of  the  constable. 

court  was  of  the  opinion  that  such  con-  Ruby  v.  Hannibal,  etc.,  R.  Co.,  39 Mo. 

sideration  was  not   entitled    to     any  480,  per  Wagner,  J. 

weight.  In  several  instances  it  has  been  held 

The  proposition  stated  in  the  text  to  be  a  ground  for  quashing  the  writ 
finds  additional  support  in  the  follow-  issued  out  of  the  office  of  the  clerk  of 
ing  cases :  Ex  f.  Thompson,  5  Cow.  the  Circuit  Court,  that  the  writ  issued 
(N.  Y.)  31,  holding  that  after  the  by  the  justice  had  been  returned  pre- 
record of  a  justice's  judgment  has  been  maturely.  Johnson  z'.  Latta,  84  Mo. 
filed  in  the  office  of  a  county  clerk,  the  139;  Dillon  v.  Rash,  27  Mo.  243,  in 
Common  Pleas  has  jurisdiction  to  set  which  latter  case,  however,  the  court 
aside  or  otherwise  control  the  execu-  intimated  that  other  questions  niighi 
tion;  Bailey  v.  Wagoner,  17  S.  &  R.  arise  should  it  appear  that  a  stranger 
(Pa.)327;Com.  V.Smith, 4 Phila.( Pa.)  had  purchased  land  under  the  execu- 
419,  wherein  it  is  maintained  that  the  tion  and  received  a  deed  from  the 
judge  of  a  distant  county  has  no  author-  sheriff,  and  for  want  of  knowledge  in 
ity  over /rj/a/«w  writs  sent  to  the  sheriff  the  premises  the  cause  w^as  remanded. 
thereof,  and  that  the  application  for  re-  See  also  Whitman  v.  Taylor, 60  Mo.  127. 
lief  must  be  made  to  the  court  or  judge  Issuance  of  Two  Writs  SlmvftanftOiuIy* 
of  the  county  in  which  the  judgment  — In  Adams  v.  Smallwood,  8  Jones  L 
was  rendered.  See  further  Ross  v,  (N.  Car.)  258,  it  was  held  that,  as  the 
Shurtleff,  55  Vt.  177,  to  the  effect  that  plaintiff  is  not  entitled  to  two  writs  at 
the  writ  of  audita  querela  must  be  the  same  time,  without  special  leave 
obtained  in  the  court  in  which  the  from  the  court,  the  court  may  quash 
record  is.  one  of  them. 

1.  Schultze  V,   State,  43  Md.   295,  The  FlalnttfTan  Allen  Enemy.— An exe- 

wherein  it  is  laid  down  broadly  that  cution  will  not  be  set  aside  on  moiion 

any   irregularities   or  illegalities    ap-  because  the  plaintiff ,  after  the  recovery 

parent  upon  the  face  of  the  writ,  show-  of  the  judgment,  has  become  an  alien 

ing  that  it  should  not  have  been  issued,  enemy.     Buckley  v.  Lyttle,  10  Johns, 

may   be   taken  advantage   of  in    this  (N.  Y.)  117,  ci//W  Vanbrjrnen  t'.Wil- 

manner;  Truett  v.  Legg,  32  Md.  147;  son,  9  East  321,  wherein  the  court  said 

Sizer  v.  Miller,  2  How.   Pr.  (N.    Y.  that  *' if  the  defendant  had  any  such 

Supreme  Ct.)  44;  Hasty  v,  Simpson,  remedy  by  law  he  might  avail  himself 

84  N.  Car.  590;    Bentley  t'.   Jones,  8  of  it,    if  so  advised,"   but  that  they 

Oregon  48;  Beale  v,  Buchanan,  9  Pa.  would  not  **  interfere  in  the  manner 

St.  123;  Vadakin  v,  Soper,  2  Aik.  (Vt.)  proposed,  on  such  an  occasion." 

248 ;  Shackelford  v.  Apperson,  6  Gratt.  Violation  of  Ii^unction. — In  Porter  r. 

(Va.)  451,   holding  that  it  is  ground  Vaughn,  24  Vt.  2H,  it  was  held  that 

for  quashing  the  writ  that  it  was  irreg-  the  issuance  of  an  execution  in  viola- 

ularly  issued  without  leave  of  court.  tion  of  an  injunction  is  not  a  wrong 

In  Alabama  the  statute  giving  sum-  which   may  be   remedied  by  audita 

mary  redress  by  supersedeas  has  re-  ^w^rc/ti,  as  the  injunction  operates,  not 

462  Volume  VIII. 


BaUif  H»iBit  Wrtt       A  GAINS T  PROPERTY.  notion  to  QuaiK 

have  not  resulted,  and  cannot  result,  in  injury  to  the  party  com- 
plaining are  not  sufficient  to  justify  the  quashal  of  the  writ,  and 
the  court  in  such  instances  will  either  deny  the  motion  or  allow 

an  amendment  where  the  writ  is  readily  amendable  and  leave  is 
asked  to  amend.^ 

{2)  Payment  of  the  Judgment, — It  is  ground  for  quashing  an 
execution  that  before  it  was  issued  the  judgment  which  is  relied 
upon  as  authority  for  its  issuance  had  been  paid  ;^  and,  likewise, 

upon  the  judgment  or  execution,  but  2.  Alabama,  —  Harkins  v,  Clemens, 
upon  the  person,  and  relief  must  be  i  Port.  ( Ala.)  30,  which  case  supports 
obtained  by  application  to  the  chan-  the  proposition  that  it  is  ground  for 
cellor.  See  also  Commercial  Bank  v.  quashing  an  alias  that  the  original  ex- 
Waters,  10  Smed.  &  M.  (Miss.)  559,  ecution  has  been  returned  satisfied; 
holding  that  where  a  levy  has  been  Roundtree  v.  Weaver,  8  Ala.  314.  But 
made  in  violation  of  an  injunction,  the  see  Clemens  v,  Prout,  3  Stew.  &  P. 
remedy  is  not  by  supersedeas,  but  by  ( Ala. )  345,  and  Fryer  v.  Austill,  2 
aa  attachment  against  the  party  or  the  Stew.  (Ala.)  119. 

attorney  who  caused  the   levy  to   be  Arkansas, — ^Anthony  v.  Shannon,  8 

made.  Ark.  52. 

Uadlreetlon. — It  is  ground  for  quash-  California,  —  Meredith  v.  Santa 
ing  the  writ  that  it  was  directed  to  an  Clara  Min.  Assoc,  60  Cal.  617,  main- 
improper  officer.  Tugele  v.  Smith,  6  taining  that  where  a  judgment  has 
T.  B.  Mon.  (Ky.)  76,  wherein  the  writ  been  paid  but  not  satisfied  of  record,  a 
was  directed  to  the  sherifif  instead  of  motion  may  be  made,  under  Code  Civ. 
to  the  coroner.  Pro.  Cal.,  §  675,  to  have  satisfaction 
Unanttiorlsed  Indonement  on  Writ.  —  entered  and  recall  any  execution  which 
Where  the  clerk  makes  an  unauthor-  may  have  been  issued ;  Thompson  v. 
ized  indorsement  on  the  execution,  the  Laughlin,  91  Cal.  313. 
better  practice  is  to  strike  out  or  quash  Connecticut. — Luddington  v.  Peck,  3 
the  indorsement  rather  than  to  quash  Conn.  700,  which  case,  however,  sup- 
the  execution.  McDaniel  v,  Johnston,  ports  the  right  of  the  defendant  to  re- 
no  Ala.  526,  citing  McGowan  v.  Hoy,  lief  by  audita  querela, 
3  Dana  (Ky.)  347.  In  Georgia  9Si.  affidavit  of  illegality 
Blgbti  of  Other  Creditor  a. — Where  the  may  be  based  on  the  ground  that  an 
motion  is  made  by  the  judgment  debtor,  execution  has  been  paid.  Conley  v, 
the  court  will  not  be  influenced  by  any  Maher,  93  Ga.  781. 
considerations  as  to  the  rights  of  other  Illinois. — Sandburg  v,  Papineau,  81 
creditors.  Roemer  v,  Denig,  18  Pa.  111.  446;  Russell  v.  Hugunin,  2  111.  562^ 
St  482.  33  Am.  Dec.  423 ;  McHenry  v.  Wat- 
After  Otvlng  a  Fortlioomliig  Bond.  —  kins,  12  111.  233. 
The  defendant  in  execution  is  not  Kansas.  —  Walrath  v.  Walrath,  27 
estopped  from  making  a  motion  to  Kan.  395.  See  also  McMillan  t;.Baker» 
quash  an  execution  by  giving  a  forth-  20  Kan.  50. 

coming  bond.     Page  v.  Coleman,  9  Mississipfi.  —  Witherspoon  v. 

Port.  (Ala.)  275 ;  Van  Cleave  v.  Ha-  Spring,  3  How.  ( Miss. )  60,  32  Am. 

worth,  5  Ala.  ife.  Dec.  310. 

After  WitJidniwal  of  Writ  by  Plaintiff.  Missouri.  —  Johnson  v,   Greve,  60 

—A  motion  to  set  aside  an  irregular  Mo.  App.  170;  Hull  v,  Sherwood,  59 

execution  will  be  denied  where  it  ap-  Mo.  172 ;  McDaniel  v.  Lee,  37  Mo.  204. 

pears  that  before  the  execution  was  North' Carolina. — Brooks  v,  Gibbs, 

levied  it  was  voluntarily  withdrawn  by  2  Jones  L.  (N.  Car.)  326,  maintaining 

the  plaintiff  and  notice  of  the  with-  that  where  the  debt  is  paid  to  the  sher- 

drawal  was  given   to   the  defendant,  iff  upon  the  issuance  of  an  execution, 

Brown  v.  Ferguson,  2  How.  Pr.  (N.  and  the  sheriff  fails  to  make  return,  and 

Y.  Supreme  Ct.)  178.  a  second  writ  is  issued,  the  remedy  is 

I.  Kleissendorff  v.  Fore,  3  B.  Mon.  by  motion  or  by  audita  querela. 

(^7-)  471 ;  Grisaom  v.  Allen,  10  Mo.  Ohio. — Harper  v,  Graham,  20  Ohio 

3^;  Murphy  t;.  Lewis,  Hempst.  (U.  105;    Patterson    v,   Wilkins,   Wright 

S.)  17.  (Ohio)  501. 
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payment  after  the  issuance  of  the  writ  is  a  ground  for  quashal.^ 
Part  Payment. — Where  the  judgment  has  been  paid  in  part,  it  is 
proper  to  quash  or  supersede  the  writ  except  as  to  the  amount 
remaining  due,^  but  the  quashal  of  the  writ  in  its  entirety  is  not 
authorized.' 

(3)  Premature  Issuance  of  the  Writ. — It  has  been  frequently 
held  to  be  a  ground  for  quashing  the  writ,  that  it  was  issued  pre- 
maturely or  before  the  performance  of  acts  required  to  be  done 
before  its  issuance  ;^  or  that  it  was  issued  in  violation  of  a  ces^et 
executio  or  of  an  agreement  between  the  parties  for  a  stay.* 
HarmiaM  Irregularity. — An  execution  which  has  been  prematurely 

Tennessee. — Marsh    v.  Haywood,  6  motion  to  quash  an  execution  on  the 

Humph.  (Tenn.)  210.  ground  that  the  judgment  has  been 

Virfrinia. — Smock  v.  Dade,  5  Rand,  satisfied  should  not  be  sustained  where 

(Va.)  639,  16  Am.  Dec.  780.  it  is  found  that  the  pretended  satisfac- 

West  Virginia. — Howell  v,  Thoma-  tion  was  obtained  by  a  misreprcsen- 

son,  34  W.  Va.  794;  Hall  v,  Taylor,  18  tation  and  fraud  and  is  a  nullity.  Bogle 

W.  Va.  544.  t;.  Bloom,  36  Kan.  512. 

Bet-off. — In  the  absence  of  any  statute        8.  Morris  v.  Lake,  9  Smed.  &  M. 

to  the  contrary,  the  fact  that  the  plain-  (Miss.)  521,  48  Am.  Dec.  724. 
tiff  is  indebted  to  the  defendant  is  not,        4.  Shorter  v.  Mims,   x8  Ala.  6$5; 

it  would  seem,  a  ground  for  staying  or  Knights  v.  Martin,  155  111.  486,  56  111. 

quashing  the  writ.     Patterson  v.  Pat-  App.  65,  holding  that  it  is  ground  for 

terson,  27   Pa.   St.  40,  in  which  case  quashing  the  writ,  that  it  was  issued  in 

the  plaintiff  in  execution  answered  de-  violation  of  statute  on  a  judgment  by 

nying  any  indebtedness  to  tlie  defend-  confession   before   the  recordation  of 

ant,  and  repelled  any  equity  arising  out  the  judgment ;  Allen  i».  Portland  Stage 

of  his  insolvency  by  offering  to  give  Co.,  8  Me.  207,  in  which  case  it  wM 

security  to  repay  to  the  defendant  any  held  that  where  an  execution  has  heen 

amount  that  the  latter  should  recover  prematurely  issued,  but  postdated,  the 

against  him.  See  also  Hawkins  v.  Sum-  fact  of  its  premature  issuance  maj  be 

ter  County,  57  Ga.  166,  holding  that  a  shown  by  parol,  and  that  such  endence 

set-off  cannot  be  made  the  ground  of  an  does  not  contradict  the  record ;  Finch 

illegality.  ,  v.  Graves,    i    How.   Pr.   (N.  Y.  Su- 

1.  Reed  v,  Pruyn,  7  Johns.  (N.  Y.)  preme  Ct.)  198;  Stone  t>.  Green,  3  Hill 
426,  5  Am.  Dec.  287;  Watson  v.  Ful-  (N.  Y.)469;  Bole  v.  Bogardis, SiS Pa. 
ler,  6  Johns.  (N.  Y.)  283.  St.  37 ;  Mattocks  v,  Judson,  9  Vt.  343; 

2.  Lockhart  t'.  McElroy,  4  Ala.  572;  Sharpless  v,  Robinson,  i  Cranch  (C. 
Sandburg  v.  Papineau,  81  111.  446,  C.)  147;  Brown  v.  Evans,  18  Fed.  Rep. 
holding  that  the  court  will  recall  the  56;  Lowther  v,  Davis,  33  W.  Va.  132, 
writ  and  order  the  credit  to  be  in-  holding  that  it  is  ground  for  quashing 
dorsed  thereon ;  Barnes  v,  Robinson,  4  the  writ,  that  it  was  issued  before  the 
Ycrg.  (Tenn.)  186;  Smock  v.  Dade,  5  entry  of  the  judgment.  See  further 
Rand.  (Va.)  639,  16  Am.  Dec.  780,  Loomisf.  Lane,  29  Pa.  St  242;  Poacher 
wherein   it  is  said  to  be  proper  for  v,  Weisinger,  20  Ala.  102. 

the  court  to   enter  a  satisfaction  of        0.  Wood  v.  Bagley,  12  Ired.  L.  (N. 

the  judgment   to   the  extent  of    the  Car.)  83;    Cody  v.  Quinn,  6  IreAL. 

payment.  (N.  Car.)  191,  44  Am.  Dec,  75i  f^^ 

Payment  or  Tender  of  Balance  Dne. —  Daniel,  J. ;  Jackson  v.  Davis,  z8  Johns. 
Where  a  judgment  has  been  partially  (N.  Y.)  7.  See  further  Miller  v.  Mil- 
extinguished  by  being  set  off  against  ford,  2  S.  &  R.  (Pa.)  35,  wherein  it  is 
another  judgment,  and  the  execution  said,  by  Tilghman,  C.  J.,  that  if  an  ex- 
is  issued  for  its  full  amount,  the  de-  ecution  be  issued  in  violation  of  an 
fendant  is  entitled,  on  motion,  to  a  per-  agreement  that  the  judgment  shall  be 
petual  stay,  on  the  payment  of  the  sum  released  upon  the  performance  of  a 
remaining  due.  Doty  v,  Russell,  5  certain  act  of  the  defendant,  the  court 
Wend.  (N.  Y.)  129.  should  interfere  in  a  summary  way  to 

BftttBtecUon  Obtained  \n  Ftand.  — A  prevent  the  injustice. 
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issued  will  not  be  quashed  on  motion  where  it  appears  that  noth- 
ing has  been  done  except  what,  at  the  time  of  making  the  objec- 
tion to  the  writ,  is  authorized.^ 

(4)  Writ  Issued  on  Dormant  Judgment. — Where  an  execution 
has  been  irregularly  issued  after  the  lapse  of  a  year  and  a  day 
without  proceeding  by  scire  facias  to  revive  it,  or  where  the  time 
allowed  for  its  issuance  by  statute  has  elapsed,  and  it  has  been 
issued  in  contravention  of  statute  without  any  motion  or  other 
proceeding  to  revive  the  judgment,  the  writ  will,  on  timely  appli- 
cation,  be  set  aside.^  But  it  has  been  held  that  where  the  writ 
has  been  issued  under  circumstances  such  that  the  plaintiff  would 
have  been  entitled  to  leave  of  the  court  to  issue  it  if  he  had  made 
a  formal  application,  the  court  may  in  its  discretion  refuse  to  set 
aside  the  execution.  * 

(5)  Issuance  of  the  Writ  after  Death  of  Parties  without  Re^ 
viwr, — It  is  ground  for  quashing  an  execution,  that  it  was  issued 
and  tested  after  the  plaintiff's  death,  in  his  name,  without  previ- 
ously reviving  the  judgment  by  scire  facias.^     Likewise,  it  is 

1.  Stephens  v.  Brown,  56  Mo.  33,  in  liame,  85  N.  Car.  383;   State  v.  Mor- 

whicb  case  the  court  sajs :  "  It  was  er-  gan,  7  Ired.  L.  (N.  Car.)  387,  47  Am. 

roneoas  to  issue  an  execution  before  Dec.  329;  Murphrej  v.  Wood,  3  Jones 

the  motion   for  a  new  trial  had  been  L.  (N.  Car.)  63. 

disposed  of.    But  as  the  case  resulted  OAt'o. — Green  v.   Cutright,  Wright 

in  favor  of  the  plaintiff,   this  error  (Ohio)  738. 

caused  no   injury  to  the  defendant."  Pennsylvania. — Manufacturers', etc., 

See  also  Hapgood  v.  Goddard,  26  Vt.  Bank  v,  Frederickson,  2  Miles  (Pa.)  70; 

401,  wherein  it  is  said  that  **  ordinarily  Comly  v,  Rissel,  i  Phila.  (Pa.)  402; 

courts  of  law  refuse  to  set  aside  execu-  Bailey  v.  Wagoner,  17  S.  &  R.  (Pa.) 

tioDs  when  that,  and  that  only,  has  been  327 ;  Gibbs  v,  Atkinson,  3  Pa.  L. }.  139. 

done  which  is  required  to  be  done  now,  UiaA.  —  Livingston    v.    Paxton,    2 

although  done  prematurely;"  Erie  R.  Utah  481. 

Co.  r.  Ackerson,  33  N.  J.  L.  33 ;  MoUi-  Virginia. — Beale  v,  Botetourt,   10 

SOD  V,  Eaton,  16  Minn.  426 ;  Dawson  v,  Gratt.  ( Va.)278,  ^er  Moncure, }.,  obiter. 

Daniel,  2  FHpp.  (U.  S.)  305.  West    Virginia.— SXzX^    v.    Brook- 

S.  Alabama,  —  Gardner  v.   Mobile,  over,  38  W.  Va,  141. 

etc.,  R.  Co.,  102  Ala.  635 ;  Van  Cleave  United  States. — Goshorn  v»  Alexan- 

r.  Haworth,  5  Ala.  188.  der,  2  Bond  (U.  S.)  158. 

Arkansas.  —  Bracken  t;.  Wood,   12  IMlayi Occasioned  tiy  tbe  Defendant. — 

Ark.  605.  The  writ  should  not  be  quashed  because 

California, — Buell  v,  Buell,  92  Cal.  of  delay  in  its  issuance  where  the  delay 

393;  McMann  v.  Superior  Ct.,  74  Cal.  has  been  at  the  request,  or  through 

106;  Kerns  i^.  Graves,  26  Cal.  156.    See  the  instrumentality,  of  the  defendant, 

also  White  v.  Clark,  8  Cal.  513.  Righter  v.  Rittenhouse,  3  Rawle  (Pa.) 

Illinois. — Chase  v.  Frost,  60  111.  143.  273,  per  Kennedy,  J.     See  also  Stay  of 

Kentucky. — Noe  v.  Conyers,  6  J.  J.  tke    Writ  and  Interruptions   by    tie 

Marsh.  (Ky.)  514;  Miller  v.  Anderson,  Debtor ^  suproy  p.  352. 

Litt.  Scl.Cas.  (Ky.)  169.  S.  Frean  v.  Garrett,  24  Hun  (N.  Y.) 

Maryland. — Price  v.  Nesbitt,  37  Md.  161 ;  Wooster  v.  Wuterich,  2  Abb.  N. 

618,  a/iii^  Miles  v.  Knott,  12  Gill  &  J.  Cas.  (N.  Y.  Super.  Ct.)  206;  Under- 

(Md.)  442.  wood  V.  Green,  36  N.  Y.  Super.  Ct. 

New  York, —  Union   Bank  v.  Sar-  481,  56  N.  Y.  247. 

geant,  53  Barb.  (N.  Y.)  422;  Swift  v.  4.  Moore  v.  Bell,  13  Ala.  469;  Trail 

Flanagan,  12  How.  Pr.(N.Y.  Supreme  v.  Snouffer,  6  Md.    308;   Morgan  v, 

Ct.)438.  Taylor,   38  N.  J.  L.   317.      See  also 

Nortk  Carolina,— VUlliums  v.  Wil-  Wagnon  v.  M'Coy,  2  Bibb  (Ky.)  x^, 
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ground  for  quashing  the  writ,  that  it  was  issued  and  tested  after  the 
defendant's  death  without  a  scire  facias }^ 

(6)  Writ  Unauthorized  by  Judgment — In  General. — It  is  ground  for 
quashing  the  writ,  that  there  is  no  order,  decree,  or  judgment  upon 
which  it  is  based ;  ^  or  that  there  is  an  essential  and  prejudicial 
variance  between  the  judgment  and  the  writ.*  But  every  variance 
is  not  necessarily  substantial  and  harmful  and  sufficient  to  justify 
quashing  the  writ,  as  has  been  seen  hereinbefore  in  treating  of  the 
necessity  of  the  writ  to  conform  to  the  judgment.* 

The  Amount  of  the  Judgment. — Cases  are  not  wanting  in  which  it  has 

holding  that  if  the  plaintiff  die  after        Judgment  Opened  or  8et  ABlde.—In 

the  issuance  of  the  writ,  but  before  a  Struthers  v,  Lloyd,  14  Pa.  St.  216,  it 

levj  has  been  made,  the  writ  may  be  appeared   that  a  judgment  had  been 

quashed ;  the  decision  being  based  on  opened  as  to  one  of  two  joint  defend- 

uie  effect  of  a  statute  giving  the  plain-  ants,  and  permitted  to  stand  as  to  the 

tiff  the   privilege  of  replevying    and  other ;  and  an  execution  issued  against 

executing  a  bond  to  the  plaintin,  the  such    other  joint   defendant  was  set 

court  remarking  that  **  it  is  not  to  be  aside,  the  court  saying:  **It  is  in  vain 

expected   that   English  cases    can   be  to  contend  he  is  not  injured  bj  being 

found  applicable  to  the  present,  there  compelled  to  pay  the  whole  amount  of 

not  being  in  that  country  a  right  of  the  debt  until   it  is  judiciallj  deter- 

replevying  nor  any  act  to  be  done  by  mined  that  he  is  alone  liable.**    Sec 

either  plaintiff  or  defendant  after  the  also  Hamlin  v,  Coleman,  74  Ga.  831, 

process  of  execution  was  in  the  hands  holding  that  an  affidavit  of  illegality  is 

of  the  sheriff.'*  supported  by  the  fact  that  the  judg- 

1.  Boyd  V,  Dennis,  6  Ala.  55  ;  Har-  ment  had  been  set  aside  on  motion  for 
rington  v.  O'Reilly,  9  Smed.  &  M.  a  new  trial.  In  Ballard  v.  Whitlock, 
(Miss.)  216,  citing  Davis  v.  Helm,  3  18  Gratt.  (Va.)  235,  it  is  said  that 
Smed.  &  M.  (Miss.)  17;  Perkins  v,  where  a  judgment  is  set  aside  on  mo- 
Bullinger,  i  Hayw.  (N.  Car.)  367;  tion,  an  execution  which  had  been 
Wingate  v.  Gibson,  i  Murph.  (N.  previously  issued  falls  with  it  without 
Car.)  492;  Aycock  v,  Harrison,  65  N.  an  express  order  to  quash  the  execu- 
Car.  8.    See  also  Clark  v.  Kirksey,  54  tion. 

Ala.    219.      See    further  McGriff  v.  An  Action  to  Vacate  the  Jndgme&t,  in- 

Baldwin,  23  Fed.  Rep.  222,  holding  it  stituted  by  a  defendant,  has  been  held 

is  ground  for  quashing  an  execution,  not  to  be  a  ground  for  recalling  an  ex- 

that  the  judgment  on  which  it  was  is-  ecution   and   restraining   proceedings 

sued  was  rendered  after  the  death  of  thereunder.     Livermore  v,  Hodgkins, 

the  defendant.  54  Cal.  637. 

2.  Page  V.  Coleman,  9  Port.  (Ala.)  3.  Hunt  v.  Loucks,  38  Cal.  3721  99 
275f  holding  that  where  there  is  no  Am.  Dec.  A04;  Greene  v.  Oliphant, 
sufficient  record  of  a  judgment  to  sup-  64  Ga.  565,  nolding  that  an  execution 
port  the  execution,  supersedeas  is  not  which  does  not  follow  the  judgment 
the  only  remedy,  and  that  a  motion  may  be  arrested  by  an  affidavit  of  ille- 
may  be  made  to  quash  the  writ,  citing  gality;  Bridges  v,  Caldwell,  1  A.  K. 
Isaacs  V.  Judge,  5  Stew.  &  P.  (Ala.)  Marsh.  (Ky.)  195;  Noe  t;.  Conycra,^ 
402;  Hill  t;.  McKenzie,  39  Ala.  314,  J.  J.  Marsh.  (Ky.)  514;  Bain  r.  Chris- 
supporting  the  right  of  the  defendant  man,  27  Mo.  293;  Gridley  v.  McCura- 
to  a  supersedeas ;  Davidson  v,  Seegar,  ber,  5  How.  Pr.  (N.  Y.  Supreme  Ct.) 
15  Fla.  671;  Ballard  v.  Davis,  i  J.  J.  414;  Rutherford  r.  Raburn,  10  Ired- 
Marsh.  (Ky.)  376;  Newsom  v.  New-  L.  (N.  Car.)  144;  Flint  v.  Phipps,  » 
som,  4  Ired.  L.  (N.  Car.)  381.  See  Oregon  340, 23  Am.  St.  Rep.  124:  B07- 
further  the  obiter  of  Ruffin,  C.  J.,  in  ken  v.  State,  3  Yerg.  (Tenn.)  4^; 
Rutherford  v.  Raburn,  10  Ired.  L.  (N.  Murphy  v.  Lewis,  Hempst.  (U.  S.)i7» 
Car.)  144,  that  '*  undoubtedly  the  court  Taney  v,  Woodmansee,  23  W.  Va.  709. 
would,  at  the  instance  of  the  defendant,  4.  Moughon  v.  Brown,  68  Ga.  207. 
set  aside  the  execution  if  there  were  no  See  also  supra,  X.  12.  Conformity  /« 
judgment."  the  Judgment, 
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been  held  to  be  ground  for  quashing  the  writ,  that  it  does  not 
correspond  to  the  judgment  in  amount,  especially  if  the  amount 
named  in  the  execution  be  excessive.*  But  there  are  well-con- 
sidered cases  in  which  it  is  maintained  that  the  court,  instead  of 
setting  aside  the  writ  in  its  entirety,  should  quash  it  in  part  only 
and  direct  an  amendment.^ 

Tarianoe  as  to  Partieo. — It  is  ground  for  quashing  an  execution,  that 
it  was  issued  for  the  benefit  of  an  improper  person  ; '  but  it  has 
been  held  that  where  an  execution  is  issued  against  proper  per- 
sons, and  also  against  others,  the  additional  names  may  be 
stricken  out  instead  of  quashing  the  writ.*  If  the  writ  be  issued 
against  one  only  of  a  plurality  of  defendants,  the  defendant  named 
in  the  execution  has  a  remedy  by  motion,  and  has,  it  would  seem, 
the  right  to  have  the  writ  amended.^ 

(7)  Irregular  Direction  as  to  Return  of  Writ, — It  is  ground  for 
quashing  the  writ,  that  it  does  not  contain  a  proper  direction  as  to 
its  return ;  •  as,  ^.  ^.,  where  it  has  been  made  returnable  prema- 
turely,' or  where,  in  violation  of  statute,  a  term  intervenes  be- 
tween its  teste  and  the  return  day,  though  doubtless  the  plaintiff 

1.  Hightower  v,  Handlin,   37  Ark.  85,  holding  that  it  is  ground  for  quashal 

20;  Newman  v.   Willits,  60  111.  519;  that  a  writ  issued  on  a  judgment  recov- 

Davie   r.   Long,  4  Bush    (Ky.)    574;  ered  hj  one  person  for  the  benefit  of 

Craig  V.  Reardon,  Sneed  (Ky.)  328;  others  omits  the  name  of  the  nominal 

Fairbanks  r.  Devereaux,  48  Vt.  550;  plaintiff. 

Wilson  V.  Fleming,  16  Vt.  649.     See        4.  Steele  v.  Graves,  68  Ala.  17;  Good- 

alsoCaverly  v.  Nichols,  4  Johns.  (N.  man  v.  Walker,  38  Ala,  142;  Deloach 

Y.)  189,  wherein  an  execution  was  set  v.  State  Bank,  27  Ala.  437 ;  Sheppard 

aside  because  it  was  irregular  in  that  v.  Melloy,  12  Ala.  561 ;  Thompson  v. 

it  was  issued   for  the  amount  of  the  Bondurant,   15    Ala.   346;    Cawthorn 

penalty  of  the  bond,  instead  of  for  dam-  v.  Knight,  1 1  Ala.  579.     But  see  contra, 

ages  and  costs,  the  amount  of  the  judg-  in  support  of  the  quashal  of  the  writ, 

ment    See  further  Monell  v.  Smith,  5  Bridges  v.  Caldwell,  2  A.  K.  Marsh. 

Cow.  (N.  Y.)  441.  (Ky.)  195;    Debard   v.  Crow,  7  J.  J. 

8.  Sheppard  v.  Melloy,  12  Ala.  561,  Marsh.  (Ky.)  7,  22  Am.  Dec.  113. 
wherein  it  is  held  that  where  the  rec-  5.  In  re  St.  Albans  First  Nat.  Bank, 
ord  shows  a  variance  between  the  judg-  49  Fed.  Rep.  120;  Shaffer  v.  Watkins, 
ment  and  the  execution,  it  is  the  duty  7  W.  &  S.  (Pa.)  219. 
ofihecourt,  of  its  own  motion,  to  direct  6.  Littler.  Heard,  16  Ala.  358,  hold- 
the  amendment  of  the  execution  and  ing  that  an  execution  may  be  quashed 
overrule  the  motion  to  quash,  and  that  which  has  been  improperly  made  re- 
there  is  no  necessity  for  the  plaintiff  turnable  to  the  Orphans'  Court,  in- 
to submit  a  distinct  motion  for  leave  stead  of  the  semi-annual  term  of  the 
to  amend;  Hunt  v.  Loucks,  38  Cal.  County  Court.  See  also,  to  the  same 
.^7^>  99  Am.  Dec.  404 ;  St.  Louis,  etc.,  effect,  Powell  v.  Summers,  17  Ala. 
R.  Co.  V.  Rierson,  38  Kan.  359,  citing'  647. 

Bogle  r.  Bloom,  36  Kan.  512;  Knight        7.  Harrell   v,    Martin,   4   Ala.   650; 

I'-  Applegate,    3   T.   B.    Mon.    (Ky.)  Chambers  t».  Stone,  9  Ala.  260;  Brown 

335;  Sanders  v.  Kentucky  Ins.  Co.,  4  v.  Hurt,  31  Ala.  146;  Hovey  v.  Niles, 

Bibb  (Ky.)  471 ;  Bruere  v.  Britton,  20  26  Vt.  541.     But  see  Goode  v.  Miller, 

N.   J.   L.    26S ;     Murphy    v.    Lewis,  78  Ky.  235,  from  which  it  would  seem 

Hempst.  (U.  S.)  17.     See  also  Steven-  that  it  is  not  ground  for  quashing  the 

son  V.  Castle,  i  Chit.  Rep.  349,  18  E.  writ  that  it  is  made  returnable  prem  i- 

C.  L.  105.  turely,  because  the  return  day  is  for 

S.  Smith  V.  Knight,  1 1  Ala.  618.  See  the  benefit  of  the  plaintiff  and  not  of  the 

alao  Jennings  v.  Pray,  8  Yerg.  (Tenn.)  defendant. 
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may  pay  the  costs  of  the  motion  and  take  leave  to  amend  where 
there  is  an  improper  return  day.* 

(8)  Acts  of  the  Sheriff  or  Constable, — Where  an  execution  is 
regular  in  all  respects  upon  its  face,  it  will  not  be  set  aside  for 
alleged  acts  of  omission  or  commission  on  the  part  of  the  sheriff 
after  the  writ  has  been  placed  in  his  hands.* 

(9)  Attack  upon  the  Judgment — ^Bm  Judicata. — A  motion  to  quash 
an  execution  does  not  involve  interference  with,  or  change  of,  the 
judgment  of  the  court,  and  is  not  an  appropriate  or  admissible 
mode  of  bringing  under  review  the  errors  or  irregularities  that  may 
exist  in  the  judgment  upon  which  the  execution  issued,  and  in 
the  proceedings  anterior  to  the  rendition  of  the  judgment, — which 
errors  and  irregularities  should  be  inquired  into  and  availed  of  on 
appeal  or  writ  of  error.* 

1.  Gibbons  v,  Larcom,  3  Wend.  (N.  remedy  is  by  an  appeal ;  Hayward  v. 
Y.)  303,  citing'  Gordon  v.  Valentine,  Pimental,  107  Cal.  386,  in  which  case 
16  Johns.  (N.  Y.)  145.  the  court  refused  to  examine  into  the 

2.  Nixon  V,  Harrell,  5  Jones  L.  (N.  sufficiency  of  the  complaint;  Chaser. 
Car.)  76,  in  which  case  the  defendant  Christianson,  41  Cal.  253. 

was  not  allowed  to  urge  irregularities  In  Georgia  it  has   been  repeatedlj 

in  the  advertisement  of  the  sale.  held  that  the  proceeding  by  illegalitj 

Levy  on  Exempt  Property.  —  It  is  not  must  be  either  for  something  wrong  in 

ground  for  setting  aside  an  execution,  the   issuing  of  the  execution,  or  for 

that  exempt  land  has  been  levied  on,  something  which  has  transpired  5ub- 

or  is  about  to  be  levied  on.     Roth  v,  sequently  to  the  rendition  of  the  jud^- 

Insley,  86Cal.  134 ;  Catron  v,  Lafayette  ment  w^hich  renders  the  issuance  of  an 

County,  125  Mo.  67,  holding  that  the  execution  improper,  and  that  it  is  not 

levy  may  be  quashed,  but  not  the  ex-  permissible  to  go  behind  the  judgment, 

ecution ;  Hasty  v.  Simpson,  84  N.  Car.  Green  z\  Alexander,  88  Ga.  161 ;  Rogers 

590.  V.  Felker,  77  Ga.  47,  in  which  case  it 

The  Title  to  Land  is  not  triable  on  a  was  held  that  an  illegality  is  not  sup- 
petition  to  set  aside  the  writ.  Davis  ported  by  the  fact  that  the  justice  who 
V,  Michener,  106  Pa.  St.  395 ;  Harri-  rendered  the  judgment  was  related  to 
son  V.  Wain,  9  S.  &  R.  (  Pa.  )  318.  In  one  of  the  parties  within  the  prohibited 
the  last-mentioned  case  the  court  says :  degrees  of  consanguinity;  McMillan 
"  It  is  the  rule  of  this  court  not  to  inter-  v,  Nichols,  62  Ga.  36,  holding  that  the 
fere  with  executions  regularly  issued,  disqualification  of  the  judge  is  not  a 
but  in  case  of  necessity,  and  where  sufficient  ground ;  Bowen  r.  Groover, 
land  is  sold  by  the  sheriff,  as  the  prop-  77  Ga.  126;  Terry  v.  Americus  Bank, 
erty  of  the  defendant,  which  is  claimed  77  Ga.  528,  in  which  case  it  was  held 
by  a  third  person  (a  very  common  case),  that  payment  before  the 'rendition  of 
the  parties  are  left  to  contest  the  title  the  judgment  could  not  be  relied  upon; 
in  an  ejectment."  Morris  v.  Morris,  76  Ga.  733;  Inman 

8.  Alabama.  —  Harrison  v.  Hamner,  v,  Foster,  74  Ga.  829;  Lucas  v.  Wilson, 

99  Ala.  603;  Werborn   v.  Pinney,  74  67  Ga.  356;  Greene  v.  Oliphant,  64  Ga. 

Ala.  591,  citing  Gravett  v.  Malone,  54  565,  wherein  it  is  said  that  the  defend- 

Ala.   19;  Mervine  v,  Parker,  18  Ala.  ant  can  be  heard  "only  upon  some 

241;  Matthews  v.  Robinson,  20  Ala.  matter  not  reaching  behind  ihejudg- 

130;  Marshall  t'.  Caudler,  21  Ala.  490.  ment;"  Hood  r.  Parker,  63  Ga,  510; 

See  also  Shorter  ?».  Mims,  18  Ala.  658.  Brown  v.  Wilson,  59  Ga.  604;  Chancj 

Arkansas,  —  Black    v.    Nettles,    25  f.  Carrigan,  53  Ga.  84;  Lynch  p.  Gan- 

Ark.  606.  non,  57  Ga.  608;  Hill  i'.  Mott,  54  Ga. 

California.  —  Edwards  v.  Hellings,  494 ;  Brockett  v.  Bradford,  53  Ga.  274; 

103  Cal.  204,  wherein  it  is  held  that  an  Emory  z\  Smith,  51  Ga.  323;  McLaren 

informality  in  the  judgment,  by  reason  r.Beall,  5oGa.632;  Hart  v.  Lazaron,  46 

of  a  defective  complaint,  does  not  au-  Ga.  396;  Lewis  v,  Armstrong,  45  Ga. 

thorlze  the  quashal  of  the  writ,  as  the  131 ;  Inman  v.  Jones,  44  Ga.  44;  Miller 
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Li^aUdity  of  Judgment  and  Bzeeif  of  Jnriidiotion. — It  is,  however,  ground 
for  quashing  the  writ,  that  the  judgment  upon  which  it  was  issued 
is  absolutely  null  and  void,  or  that  the  court  acted  in  excess  of  its 
jurisdiction,  and  in  such  case  the  defendant  is  not  confined  to  a 
bill  in  equity  for  relief  against  the  judgment.^ 

c.  Discretion  of  the  Court. — The  quashal  of  an  execution 

rests  largely  in  the  discretion  of  the  court,  and  the  writ  will  be 
quashed  or  not  in  furtherance  of  justice.     While  the  court  will 

r.  Albritton,  43  Ga.  273,  in  which  case  7  Ired.  L.  (N.  Car.)  14,  holding  that 

it  is  said  '*some  accident,  mistake,  or  every  irregularity  in  the  judgment  does 

fraud   must    be    shown;"     Green    v.  not  afifect  the  execution  or  the  sale 

Shields,  37  Ga.  35 ;  Parker  t'.  Jennings,  under  it,  citing- J^en  v.  Kelly,  3  Murph. 

36  Ga.  140;  Swinney  v.  Watkins,  22  (N.  Car.)  507. 

Ga.  570;  Adams  v.  Fitzgerald,  14  Ga.  Tennessee. — Glover    v.    Holman,   3 

36;  Mangham  v.  Reed,  11  Ga.  138;  Heisk.  (Tenn.)  519,  wherein  it  is  held 

Rodgers  v,  Evans,  8  Ga.  143,  wherein  that,  where  a  justice  has  jurisdiction, 

it  is  said  that  the  object  of  the  pro-  his  rendition  of  the  y-dgment  on  a  dif- 

ceeding  is  to  resist  the  execution  on  ferent  day  from  that  fixed  for  the  trial, 

account  of  some  injustice  in  the  party  while  it  makes  the  judgment  irregular 

wlio  seeks  to  enforce  it;    Macon  v.  and  erroneous,  does  not  constitute  a 

Bibb  County  Academy,  7  Ga.  204.  ground  for  quashing  the  writ,  citing, 

Illinois,  —  Indian    Grave   Drainage  as  an  analogous  case,  West  v.  William- 

Dist.  V.  Root,  28  111.  App.  596;  Clary  son,  i  Swan  (Tenn.)  277. 

V.  Cox,  I  111.  235.  Vermont. — Perry  v.  Ward,    18   Vt. 

Maryland,  —  Union   Nat.   Bank  v,  120,  in  which  case  it  was  held  that  the 

Shriver,  68  Md.  435 ;  Jones  v.  George,  objection  could  not  be  made  that  a 

80  Md .  294;  Hall  V,  Clagett,  63  Md.  57 ;  judgment  upon  nil  dicit  had  been  en- 

Schultze  V,  State,  43  Md.  295 ;  Boyle  tered   up  without    deducting   certain 

V.  Rabinson,  7  Har.  &  J.  (Md.)  200;  payments  made  by  the  debtor. 

Clark  f. Digges, 5  Gill  (Md.)  109;  Trail  1.  Martin  v,  Atkinson,  108  Ala.  314; 

1'.  Snouffer,  6  Md.  308.  Hanna  v.  Price,  23  Ala.  826;  Branch 

Missouri. —  Johnson  v.  Greve,  60  Bank  v,  Darring^on,  14  Ala.  192,  in 
Mo.  App.  170,  holding  that  the  court  which  last-mentioned  case  an  execution 
▼ill  not  inquire  into  the  merits  of  the  issued  on  a  forthcoming  bond  was 
original  judgment  or  supposed  equities  quashed  because  the  bond  was  invalid 
existing  between  the  parties ;  Sapping-  by  reason  of  a  condition  that  the  prop- 
ton  V.  Lenz,  53  Mo.  App.  44,  wherein  erty  should  be  fortlicoming  at  an  im- 
itis  said  that  a  motion  to  quash  is  not  proper  place;  Kreiss  v,  Hotaling,  96 
a  substitute  for  an  appeal  or  writ  of  Cal.  617 ;  Mulford  v.  Estudillo,  32  Cal. 
error;  Seaman  v.  Paddock,  51  Mo.  131 ;  Chipmant^  Bowman,  14  Cal.  157; 
App.  465;  Horstmeyer  v.  Connors,  51  Imlay  v,  Carpentier,  14  Cal.  173;  Par- 
Mo.  App.  394;  Ewing  V.  Donnelly,  20  ker  v.  Jennings,  26  Ga.  140,  wherein  it 
Mo.  App.  6;  Bauer  v.  Miller,  16  Mo.  was  held  that  the  objection  that  there 
App.  252 ;  Adams  v,  Tmcj,  13  Mo.  was  no  service  of  process  may  be  made 
^PP-  579 1  Gregory  v,  Gregory,  10  on  an  affidavit  of  illegality;  Rich  v. 
Mo.  App.  589;  Hodgson  v.  Banking-  Kiser,  61  Ga.  370,  holding  that  excess 
House,  9  Mo.  App.  573,  wherein  it  was  of  jurisdiction  may  be  taken  advantage 
held  that  the  objection  could  not  be  of  in  like  manner ;  Amyx  v.  Smith,  i 
made  that  the  verdict  was  not  respon-  Mete.  (Ky.)  529,  wherein  it  was  held 
sivc  to  the  issue;  Merrick  v,  Merrick,  to  be  ground  for  quashing  the  writ,  that 
5  Mo.  App.  123.  it  was  issued  on  a  judgment  rendered 

y^etv    JTork, —  People    v,    Gorman  after  the  death  of  the  plaintiff  without 

(Supreme  Ct.),  14  N.  Y.  Supp.  547,  any  service  of  the  order  of  revivor  up- 

afirmed  in  129  N.  Y.  638.    See  also  on  the  defendant ;  j?a: /.  James,  59  Mo. 

Roebcr  T7.  Dawson  (City  Ct.),  3  N.  Y.  280;  Holzhour  v,  Meer,  59  Mo.  434; 

Supp.  122,  32  Abb.  N.  Cas.  (N.  Y.)  Horstmeyer  v,  Connors,  51  Mo.  App. 

73»  14  Civ.  Pro.  Rep.  (N.  Y.)  354,  15  394;  Ewing  v.  Donnelly,  20  Mo.  App. 

Civ.  Pro.  Rep.  (N.  Y.)  417.  6;    Mabry  v.  State,  9  Yerg.  (Tenn.) 

Nartk  Careiina. — Carter  v,  Spencer,  207. 
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quash  the  writ  when  it  is  necessary  to  do  so  to  prevent  injustice, 
the  power  will  never  be  exercised  unless  the  case  is  plain  and  the 
equity  of  the  party  asking  the  interposition  of  the  court  is  free 
from  doubt  or  difficulty.* 

d.  At  What  Time  the  Motion  must  be  Made. — The  motion 
to  quash  need  not  necessarily  be  made  before  the  writ  has  been 
returned,^  unless  it  has  been  returned  nulla  bona^  after  which,  it 
would  seem,  a  motion  to  quash  may  be  denied.'  Although,  as  a 
general  rule,  courts  have  power  to  quash  executions  at  any  time, 
they  refuse  to  exercise  such  power  in  cases  where  there  has  been 
laches^  and  require  the  motion  to  be  made  seasonably  and  in  con- 
venient time;^  and  reasonable  promptness  is  insisted  upon,  espe- 

1.  Boyle  V.  Zacharie,  6  Pet.  (U.  S.)  fact  returned.  Meader  Co.  v.  Aring- 
6^,  in  which  case  Justice  Story  says,  dale,  58  Tex.  447 ;  Scott  v.  Alien,  i 
ooiter:  "Because  a  court  may,  it  does  Tex.  508.  See  also  Martin  v.  Rice, 
not  follow  that  it  is  bound  thus  to  act  16  Tex.  157 ;  Toler  v.  Ayres,  i  Tex.  398. 
in  a  summary  manner;  for  in  such  cases  8.  Chouteau  v.  Hooe,  i  Pin.  (Wis.) 
the  motion  is  not  granted  ex  debt  to  663,  in  w^hich  case  it  was  intimated 
justiticBy  but  in  the  exercise  of  a  sound  that  after  the*  writ  had  been  retunied 
discretion  by  the  court.  The  relief  is  nulla  bona^  there  was  no  necessity  for 
allowed  or  refused,  according  to  cir-  a  motion  to  quash.  See  further  Beale 
cumstances."  See  also  Patterson  v.  v,  Botetourt,  10  Gratt.  (  Va. )  278, 
Patterson,  37  Pa.  St.  40;  Chouteau  v.  wherein  Moncure,  1.,  says:  **If  an  ex- 
Hooe,  I  Pin.  (Wis.)  663;  Good  v.  Mar-  ecution,  irregularly  issued  without 
tin,  2  Colo.  292;  Com.  v,  Caldwell,  2  scire  facias^  be  levied  on  the  goods  of 
Bibb(Ky.)8;  Frean  v.  Garrett, 24  Hun  the  defendant,  he  would  hare  some 
(N.  Y.)  i6i;  Wooster  r.  Wuterich,  2  motive  to  have  it  quashed.  But  if  ii be 
Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  206;  returned  nulla  bona,  he  would  have  no 
McCargo  v.  Chapman,  20  How.  (U.  S.)  such  motive,  unless  he  had  good  cause 

t55;    Early  v.  Rogers,  i6  How.  (U.  to  show  against  the  revival   of  the 
^* )  599*  judgment ;  and  would  naturally  be  will- 
Province  of  Court  aadJuxy. — Questions  ing  to  waive    his    right    to   a  scin 
arising  on  a  motion  to  quash  are,  it  facias,** 

would  seem,  triable  by  the  court  and  4.  Gardner  v.  Mobile,  etc.,  R.  Co., 

not  by  a  jury,  but  they  may  by  consent  102  Ala.  635;   Henderson  v.  Hender- 

be  submitted  to  a  jury.     Woolum  v,  son,  66  Ala.  556;  Berry  v.  Perry,  81 

Kelton,  52  Ark.  445.  Ala.  103;  Milner  v.  Akin,  58  Ga.  555; 

2.  Isaacs i;.  Judge,  5  Stew.  &  P.  (Ala.)  Watson  v,  Halsted,  9  Ga.  275;  M'Kin- 
402,  in  which  case  it  is  said:  "There  neys  v.  Scott,  i  Bibb  (Ky.)  155,  in 
seems  to  be  no  difference,  as  respects  which  case  the  court  refused  a  motion 
the  power  of  the  court  to  quash  execu-  because  nine  years  had  elapsed  after 
tions,  whether  returned  or  not— espe-  the  irregularity  had  happened ;  Bristow 
cially  if  they  still  have  virtue,  as  the  v.  Payton,  2  T.  B.  Mon.  (Ky.)  91, 15 
foundation  for  further  proceedings — ^as  Am.  Dec.  134,  in  which  case  delay  for 
in  this  case."  See  also  Reinhard  v,  i?/eT'e«  ^^ar*  was  considered  too  great. 
Baker,  13  W.  Va.  805 ;  Hendricks  v,  and  the  court  questioned  tlie  propriety 
Dundass,  2  Wash.  (Va.)  50;  Taylor  of  the  decision  in  Miller  r.  Anderson, 
V.  Dundass,  i  Wash.  (Va.)  92 ;  Beale  v.  Litt.  Sel.  C^s.  (Ky.)  169,  in  which  case 
Botetourt,  10  Gratt.  (Va.)  278;  Pinck-  seven  years  were  allowed  to  elapse; 
ney  v.  Hegeman,  53  N.  Y.  31 ;  Page  v.  Jackson  v.  DeLancey,  13  Johns.  (N. 
Coleman,  9  Port.  (Ala.)  275,  in  which  V.)  537,  7  Am.  Dec.  403,  in  which  case 
last  case  it  was  held  that  the  motion  to  it  was  intimated  that  a  delay  of  seven- 
quash  could  be  entertained  after  the  de-  teen  years  would  be  too  great ;  Bowman 
fendant  had  given  a  forthcoming  bond.  v.  Tallman,  2  Robt.  (N.  Y.)  632.    In 

In  Texas,  however,  a  motion  to  quash  the  last-mentioned  case  it  is  said : "  The 

cannot  be  made  after  the  return  day  long  and  uniform  practice  of  the  court 

and  after  Ihe  execution  has  been  in  has  required  that  motions  to  vacate 
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dally  where  a  sale  has  been  made  under  the  execution  and  to  set 
aside  the  writ  would  affect  prejudicially  innocent  purchasers  who 
have  paid  their  money.^ 

In  determining  at  what  time  a  motion  to  quash  the  writ  must 
be  made,  it  is  best  to  leave  each  particular  case  to  rest  on  its  own 
circumstances  in  the  sound  discretion  of  the  court.' 

e.  Notice  of  the  Motion.— It  is  highly  proper  and  indis- 
pensable to  correct  practice  that  the  plaintiff  in  the  execution 
should  have  previous  notice  of  a  motion  to  quash,  in  order  to 
enable  him  to  defend  himself  against  the  motion,  especially  where 

process,  or  proceedings  irregularly  }.,  says:  '*  It  is  the  undoubted  dutj  of 
issued  or  taken  in  a  cause,  shall  be  the  court  to  protect  the  interest  of  one 
made  at  the  first  opportunity  after  the  who  purchases  under  its  own  process, 
irregularity  has  been  discovered,  other-  and  hence  it  follows,  as  a  necessary 
wise  the  irregularity  will  be  deemed  consequence,  that  when  the  interest  of 
to  be  waived."  See  also  Hapgood  v.  such  purchaser  intervenes,  the  court 
Goddard,  26  Vt.  401,  holding  that  it  cannot  rightfully  deprive  him  of  his 
should  be  made  "  in  a  reasonable  time,  property  by  setting  aside  the  execu- 
which  is  the  earliest  convenient  time ;"  tion  under  which  the  purchase  was 
Catlin  V.  Merchants'  Bank,  36  Vt.  572,  made."  In  Reinhard  v.  Baker,  13  W. 
wherein  it  is  said  that  the  debtor  must  Va.  805,  it  was  held,  however,  that  the 
be  alert  to  discover  the  irregularity ;  writ  may  be  quashed  while  the  money 
Bealev.  Botetourt,  10 Gratt.  (Va.)  278,  made  by  the  sale  of  the  property  is 
wherein  Moncure,  }.,  expresses  doubt  still  in  the  hands  of  the  sheriff. 
as  to  whether  the  defendant  should  Rule  Bespecttng  Qnashal  of  Ftooms  Gen- 
have  relief  after  long  acquiescence  and  erally. — It  would  seem,  from  Hender- 
when  the  plaintiff  may  have  lost  his  son  xk  Henderson,  66  Ala.  556,  that  a 
evidence  to  show  that  the  writ  was  rule  of  court  providing  that  a  motion 
properly  issued.  to  quash  an  attachment,  bill,  or  process 

In  Henderson  v,  Henderson,  66  Ala.  must    be  made  at  the  first  term  it 

556,  the  execution  was  returnable  to  which  it  can  be  made  and  not  after- 

the  September  term,  1877,  and  a  motion  wards,    is    applicable    to  motions  to 

to  quash  was  made  at  the  June  term,  quash  executions. 

1978,  after  the  lapse  of  eight  regular  Statate  Iilmlting  Witts  of  Biror. — In 

terms  of  the  court,  and  it  was  held  that.  Miller  t^.  Anderson,   Lltt.   Sel.   Cas. 

conceding  that  the  execution  was  void-  (Ky.)    169,  it  was  maintained   that  a 

able,  the  laches  of  the  defendant  de-  statute  requiring  writs  of  error  to  be 

barred  him  from  complaining  of  the  brought  within  five  years  is  not  appli- 

court's  refusal  to  quash.  cable  to  motions  to  quash  executions. 

1.  Waters   v.   Peach,  3    Gill  &  J.  limltatloiu   upon   Conrta'  Power    to 

(Md.)  408.     See  also  Bryan  v.  Berry,  Ohange  Judgments. — A  statute  provid- 

8  CaL  130,  in  which  case  the  court  ap-  ing  that  interference  with  or  change 

proves  the  doctrine  declared  in  Day  of  a  judgment  of  the  court  must  be 

V.  Graham,  6  111.  435,  by  Scates,  J.,  as  made  within  a  certain  time  is   inap- 

foUows:  "When  the  plaintiff  in  the  plicable  to  a  motion  to  quash  an  ex- 

ezecution  is  the  purchaser,  and  before  ecution,  because  such  motion  does  not 

he  conveys  to  another,  the  court  will  set  involve  interference  with  or  change  of 

aside  the  sale,  upon  motion.   But  after  the  judgment.     Harrison  v.  Hamner, 

he  conveys  to  a  third  person,  and  when  99  Ala.  603. 

a  third  person  becomes  a  purchaser,  2.  Bristow  v.  Payton,  2  T.  B.  Mon. 

the  court  will  not  determine  in  this  (Ky.)  91. 

summary  way  questions  which  may  Motion  before  Betom  Day.  —  In  Lin- 

afiect  the  rights  of  others  not  before  thecum  v.   Jones,  4  Cranch   (C.  C.) 

the  court,  and  without  opportunity  of  572,   it  was  held  by  a  divided  court 

explaining  away  those  circumstances  that  the  court  had  no  jurisdiction  to 

which  might  destroy  his  title."     See  quash  the  writ  at  the  term  at  which 

further  Murphrey  v.  Wood,  2  Jones  the  motion  was  made,  because  the  writ 

L*  (N.  Car.)  ^y  in  which  case  Battle,  was  not  returnable  until  the  next  term. 

471  Volume  VIII. 


1 


B«li«r  ftgalBil  Writ  EXECUTIONS  Kotfai  to  Onik 

the  motion  is  based  on  irregularities  which  do  not  appear  on  the 
face  of  the  proceedings ;  and  the  court  may,  in  the  exercise  of  its 
discretion,  refuse  to  entertain  the  motion  unless  such  notice  has 
been  given,  or  some  sufficient  reason  is  shown  for  its  omission.^ 
But  where  the  plaintiff  in  the  execution  makes  a  motion  to  quash 
an  execution  and  to  set  aside  a  levy  and  sale  thereunder,  and 
the  execution,  levy,  and  sale  are  without  vitality,  and  clearly 
so,  the  court  may  set  them  aside  without  notice.* 

/.  Parties  to  the  Motion. — ^A  justice  of  the  peace  who  has 
issued  an  irregular  execution  may  voluntarily  recall  the  writ  on 
his  own  motion,  to  prevent  the  perpetration  of  wrong  and  to 
escape  liability ;  ^  and  the  plaintiff  may  make  the  motion  where 
the  writ  has  been  irregularly  issued  without  his  knowledge  or  con- 
sent,^ but  the  plaintiff  is  not  entitled  to  make  a  motion  to  quash 

1.  Page  V,  Coleman,  9  Port.  (Ala.)  cution  without  leave,  after  the  lipseof 

375;  State  Bank  t;.  Marsh,  10  Ark.  129;  more  than  five  years  from  the  entry 

Livermore  v,  Hodgkins,  54  Cal.  637;  of  the  judgment,  could  not  be  relied 

Dazej  V.  Orr,  2   111.  535 ;    Cline   v,  on,  because  it  was  not  specified  in  the 

Green,  i  Blackf.  (Ind.)  53 ;  Iron  v,  Cal-  notice  of  motion,  there  being  a  rale  of 

lard,  I  A.  K.  Marsh.  (Kj.)  423;  Down-  court  requiring  such  specification  of  the 

ing  v.  Brown,  Hard.  (Ky.)  189;  Dun-  ground,  and  it  was  considered  insnffi- 

can  V,  Brown,  15  S.  Car.  414,  in  which  cient  that  the  moving  affidavit  specified 

last- mentioned  case  it  is  held  that  the  the  irregularity, 

service  of  a  notice  upon  the  attorney  Order  In  Vac&tloii  EeoalUaf  BueGUttn. 

who  renewed  the  execution  in  question,  — An  order  of  the  judge  in  vacation 

without  service  of  notice  upon  thepkr-  directing  the  recall  of  the  writ  should 

ties  plaintiff,  is  insufficient.     See  also  not  be  made  without  notice  to  the  judg- 

Kramer  v.  Holster,  55  Miss.  243.  ment  debtor.    Freeman  v.  Dawson,  no 

*  lb  Virginia  it  is  required  by  statute  U.S.  264.  See  also  Irons  v.  McQuewan, 

(Code  1849,  c.  187,  §  23;  Code  1887,  §  37  Pa.  St.  196,67  Am.  Dec.  456;  Com. 

3599)  that  "reasonable**  notice  shall  v. Magee, 8  Pa. St. 240, 49  Am. Dec 509. 

be  given,  under  which  statute  it  has  See  further   Haley    v.  Williams,  8 

been  held  that  it  is  sufficient  if  the  de-  Smed.  &  M.  (Miss.)  487,  holding  that 

fendant  in  the  motion  has  had  what  it  is  necessary  to  give  notice  of  a  mo* 

the  court  considers  a  reasonable  notice,  tion  to  have  satisfaction  entered  upon 

Ballard  v.  Whitlock,  18  Gratt.  (Va.)  an  execution;  and  the  National Furni- 

235;  Suavely  v.  Harkrader,  30  Gratt.  tureCo.  v.  McClintock,  162  Pa.  St  141, 

( Va.)  487.  holding  that  the  plaintiff  in  the  execu- 

In  West  yirglnla  reasonable  notice  is  tion  is  entitled  to  a  reasonable  oppor- 

required  by  statute  (Code,  p.  671,  c.  140,  tunity  to  be  heard  upon  an  application 

^17).    In  Reinhard  x\  Baker,  13  W.  Va.  to  vacate  the  judgment. 

805,  nine  days*  notice  was  regarded  as  8.  Hernandez  v.  Drake,  81  111.  34- 

sufficient  in  the  absence  of  evidence  Notice  does  Not  Operate  as  a  Sopff- 

to  show  that  it  was  unreasonably  short,  sedeas. — The  notice  of  the  motion  to 

Oronnds  for  Qnashal.  —  In   Buell   v,  quash  does  not  of  itself  suspend  the  ex- 

Buell,  92  Cal.  393,  a  notice  of  a  motion  ecution  of  the  writ  and  operate  as  a  so- 

to  recall  an  execution  **for  the  reason  persedeas.    Snavely  v.  Harkrader,  30 

that  the  said  execution  was  wrongfully  Gratt.  (Va.)  487.     See  also  Bryan  r. 

and  unlawfully  and  improperly  issued,**  Berry,  8  Cal.  130,  wherein  it  is  said 

was  not  considered  insufficient,  and  the  that  after  giving  notice  the  defendant 

defendant  was  permitted  to  urge  the  should   procure  an  order  staying  the 

objection  that  the  writ  had  been  issued  sale  of  the  property  taken  under  the 

without  authority  and  in  excess  of  the  writ  until  the  hearing  of  his  motion; 

court's  jurisdiction.  Greenup  v.  Brown,  i  111.  252. 

In  Montraiti;.  Hutchins,49  How.  Pr.  S.  Chase  v,  DeWolf,  69  111.  47* 

(N.  Y.  Supreme  Ct.)  105,  it  was  held  4.  Reinhard  v.  Baker,  13  W.Va. 805. 

that  the  irregularity  in  issuing  the  exe-  In  this  case  it  was  held  that  the  plain* 
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a  regular  execution  where  the  defendant  will  be  prejudiced  by  its 
quashal.'  Strangers  to  the  writ,  even  if  it  has  been  levied  on 
their  own  property,  are  not  authorized  to  make  a  motion  to 
quasL*  Where  the  plaintiff  in  the  writ  does  not  make  the  motion, 
he  is  a  necessary  party  defendant.' 

Hm  Sberil^  it  would  seem,  is  not  a  necessary  party  defendant  to 
the  motion,  although  it  is  proper  to  make  him  a  party .^ 

^.  The  Moving  Papers. — The  motion  to  set  aside  an  irregu- 

tiff  in  the  writ  was  not  confined  to  mission  of  equitable  claimants  into  or 

his  remedy  bj  directing   the   sheriff  against  its  process,  as  if  thej  were  le- 

to  return  tne  execution.     Citings  as  a  gal  parties  thereto ;  which  would  break 

direct  authority,  HendriclLS  v,  Dundass,  in  upon  its  forms  and  modes  of  admin- 

2  Wash.  (Va.)  50.  istering  justice,   and   present  for  its 

1.  Tajlor  v»  Winters,  i  III.  130,  adjudication  collateral  and  indeed  irrel- 
wherein  the  plaintiff  had  indorsed  on  evant  questions  arising  out  of  the  deri- 
the  writ  that  he  would  receive  state  vation  of  their  interests."  See  further 
papers  in  discharge  of  it,  and  presum-  Hanika's  Estate,  138  Pa.  St.  330;  Low- 
tbly  the  object  to  be  effected  by  quash-  ber's  Appeal,  8  W.  &  S.  (Pa.)  387,  42 
ing  the  execution  was  to  enable  the  Am.  Dec.  302,  wherein  it  is  said  that 
plaintiff  to  take  out  another  execu-  **  where  the  objection  extends  no 
tion  without  such  indorsement.  See  further  than  that  the  judgment  upon 
also  Hunt  v,  M'Clure,  2  Yeates  (Pa.)  which  the  execution  has  been  issued 
3S7.  In  the  latter  case,  after  an  execu-  has  been  erroneously  entered  or  ob- 
tion  had  been  levied  and  an  inquisition  tained,  or  the  execution  erroneously 
bad  found  that  the  rents  and  profits  issued  thereon,  no  other  person  than 
would  pay  the  debt  and  costs  in  seven  the  defendant  therein,  or  his  legal  rep- 
years,  the  court  refused  to  quash  the  resentatives,  will  be  permitted  to  make 
writ  on  the  application  of  the  plaintiff  it;"  Abels  v,  Westervelt,  15  Abb.  Pr. 
on  an  allegation  that  goods  had  been  (N.  Y.  Supreme  Ct.)  230,  wherein  it 
discovered  which  would  satisfy  the  is  maintained  that  amendable  defects 
debt  and  save  the  defendant's  lands  to  cannot  be  taken  advantage  of  by  any 
him;  but  the  writ  was  quashed  upon  one  except  the  defendant;  Pierce  v, 
the  production  of  an  affidavit  showing  Alsop,  3  Barb.  Ch.  (N.  Y.)  184,  where- 
that  the  lands  could  not  possibly  pay  in  it  is  said  that  no  one  but  the  defend- 
the  debt  by  extent.  ant  can  take  advantage  of  the  fact  that 

S.  Morton  v,  Gahona,  70  Ga.  569.  the  writ  was  irregularly  issued  after  the 

See  also  Frink  v.  Morrison,  13  Abb.  lapse  of  the  statutory  period  without 

Pr.  (N.  Y.  Supreme  Ct.)  80,  holding  revival  by  scire  facias. 

that  the    mortgagee   of  a   judgment  3.  Wallop  v,   Scarburgh,   5    GratL 

debtor  is  not  entitled  to  move  to  set  (Va.)  i. 

aside  an  execution  irregularly  issued  Trustee  In  Suit  by  Trustee  ProoeaB.— > 
without  a  scire  facias  after  the  death  Where  a  suit  is  commenced  by  trustee 
of  such  judgment  debtor ;  Watkins  i/.  process  and  judgment  is  rendered 
Walker,  i  Bibb  (Ky.)  411;  Fiske  v,  against  the  trustee,  the  trustee  is  such 
Lamoreaux,  48  Mo.  523,  in  which  case  a  party  as  to  be  entitled  to  have  an  ex- 
it is  said  to  be  questionable  whether  ecution  set  aside  which  does  not  cor- 
judgment  creditors  who  have  issued  respond  to  the  judgment  in  amount, 
an  execution  may  move  to  set  aside  a  Wilson  v,  Fleming,  16  Vt.  649. 
prior  execution  on  the  ground  that  the  4.  Buffandeau  v,  Edmondson,  17  Cal. 
judgment  upon  which  such  execution  436,  79  Am.  Dec.  139,  in  which  case  it 
was  issued  has  been  paid;  Artope  v,  is  said:  "  If  on  petition  ♦  •  ♦  an  order 
Barker,  72  Ga.  186;  Van  Dyke  v,  Bes-  quashing  it  had  been  made,  no  doubt 
•C''»34Ga.  268;  Hall  v,  Lyon,  37  Ga.  can  exist  that  the  order  would  be  ef- 
636,  which  three  last-cited  cases  hold  fectual  without  any  previous  notice  to 
that  an  affidavit  of  illegality  cannot  be  the  sheriff,  or  his  having  been  made  a 
made  by  strangers  to  the  execution;  party."  See  also  Pursel  v.  Deal,  16 
Wallop  V,  Scarburgh,  5  Gratt  (Va.)  i.  Oregon  295,  holding  that  the  sheriff  is 
Inthelast-mentionedcaseitissaid:  ''A  a  proper  party  defendant  to  a  suit  for 
cottrt  of  law  cannot  tolerate  the  intro-  an  injunction. 
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lar  execution  is  made  in  the  shape  of  a  complaint  or  petition,^ 
and  must  set  forth  the  grounds  relied  upon  for  the  quashal  of  the 
writ.^  The  petition  or  complaint  need  contain  no  prayer  for  an 
injunction,  and  a  petition  in  the  nature  of  a  bill  in  equity  for 
an  injunction  not  entitled  in  the  original  action  will  not  be  regarded 
as  a  motion  in  the  cause.' 

1.  Foard  v,  Alexander,  64  N.  Car.  others  that  wiU  avail  him.  Round- 
69,  in  which  case  it  is  maintained  that  tree  v.  Weaver,  8  Ala.  314.  • 
the  writ  should  be  entitled  in  the  SapenedMa  IrMgolmxly  Awardad.— 
original  action.  In  Buell  z'.  Buell,  92  Wherethe  writ  of  supersedeas  has  been 
Cal.  393,  it  is  said  that  a  motion  to  re-  irregularly  awarded,  the  court  should 
call  an  execution  is  a  new  and  origi-  not  render  a  judgment  of  dismissal,  but 
nal  proceeding,  as  much  so  as  is  an  should  treat  the  petition  as  a  motion 
action  to  review  an  order  of  the  court  to  quash  the  execution.  Oswitchee 
directing  the  issuance  of  the  writ,  cit-  Co.  v,  Hope,  5  Ala.  629,  citing  Gates 
ing  McDonald  v,  McConkej,  54  Cal.  v,  M' Daniel,  3  Port.  (  Ala.)  356.  See 
143.  also  Lockhart  v,  McElroj,  4  Ala.  573, 

2.  Steele  v,  Thompson,  62  Ala.  323;  wherein  it  was  held  that  the  court,  at 
ShefTej  v.  Davis,  60  Ala.  548,  wherein  the  return  term  of  the  supersedeas, 
it  is  said  that  a  judgment  quashing  ex-  might,  on  demurrer,  quash  the  execu- 
ecutions  and  the  returns  thereon,  and  tion  upon  the  statement  of  facts  which 
setting  aside  a  sale  of  land  thereunder,  were  admitted  to  be  true. 

is  considered,  on  appeal,  as  based  on  DenniXTer. — In  Sheffej  v.  Davis,  60 

one  or  more  of  the  grounds  stated  in  Ala.  548,  Stone,  J.,  sajs:  "Amotionis 

the  motion,  and  that  where  none  of  not,  strictlj,  pleading ;  and,  although  a 

the  grounds  alleged  are  sufficient  to  demurrer  may  be  sometimes  interposed 

justify  the  judgment,  it  should  be  re-  to  such  motion  when  in  writing,  yet, 

versed ;  McDaniel  v,  Johnston,  no  Ala.  in  motions  such  as  this,  pleading  is  not 

526,  holding  that  it  will  be  presumed  necessary." 

that  a  previous  execution  had  issued  The  Affidavit  of  the  defendant  in  the 
on  the  judgment  within  a  year  from  execution  that  the  judgment  has  been 
its  rendition,  in  the  absence  of  an  aver-  paid  is  not  alone  sufficient  to  author- 
ment  to  the  contrary;  Summerhill  v,  ize  the  quashal  of  the  writ.  Thealfi- 
Trapp,  48  Ala.  363,  holding  that  a  davit  may  be  a  sufficient  ground  for  an 
petition  for  supersedeas,  with  a  prayer  order  in  vacation  for  a  stay  in  execu- 
that  the  writ  be  quashed,  should  be  tion,  but  when  the  motion  to  quash 
accompanied  with  a  copy  of  the  ex-  comes  up  for  final  hearing,  it  cannot, 
ecution  or  should  contain  an  accurate  unsupported,  be  held  to  be  sufficient 
description  of  it ;  Thompson  v.  Lassi-  proof  to  justify  the  quashal  of  the  writ, 
ter,  86  Ala.  536,  wherein  it  is  said  that  Keefer  v.  Mason,  36  111.  406. 
the  proceeding  by  supersedeas  to  su-  8.  Foard  v.  Alexander,  64  N.  Car.  69, 
persede  and  vacate  an  execution,  be-  in  which  case  Rodman,  J.,  says :  **The 
cause  of  matters  which  operate  as  an  code  does  not  change  the  mode  of  set- 
equitable  satisfaction  of  the  judgment,  ting  aside  an  irregular  execution;  it 
is  regarded  in  the  nature  of  a  bill  in  must  still  be  done  by  a  motion  in  the 
equity,  but  not  so  far  as  to  require  the  cause;  and  an  injunction  against  pro- 
same  strictness  in  pleading;  Fowlkes  ceeding  under  it,  if  ever  necessary, 
V,  Poppenheimer,  4  Lea  (Tenn.)  422,  must  b^  obtained  in  like  manner.  In- 
holding  that  on  a  motion  to  quash  an  deed,  an  injunction  in  form  against  an 
execution  on  the  ground  of  payment,  irregular  execution  can  hardly  ever  be 
the  amount  that  has  been  paid  should  necessary,  as  the  granting  of  an  order 
be  alleged.  nisi  to  set  it  aside  operates  as  soon  as 
QronndB  Not  Stated  In  Petition  for  Writ  the  parties  have  notice  of  it,  to  stay  all 
of  Supersedeas. — Where  the  defendant  proceedings.  •  ♦  «  With  every  dis- 
in  execution  petitions  for  a  writ  of  position  to  view  liberally  all  proceed- 
supersedeas  to  supersede  the  execution,  ings  begun  when  the  practice  was  un- 
he  may  submit  a  motion  to  quash  the  certain,  we  cannot  regard  this  as  a  mo- 
execution,  not  only  upon  the  grounds '  tion  in  the  cause,  which  we  have  seen 
stated  in  the  petition,  but  upon  any  istheonlyregularway  of  proceeding." 
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k.  Successive  Motions  to  Quash — Res  Judicata, — The 

granting  or  refusing  of  a  motion  to  quash  an  execution  does  not 
necessarily  prevent  a  subsequent  renewal  of  the  motion  upon  the 
same  or  different  grounds  where  jurisdiction  over  the  subject-mat- 
ter remains  in  the  same  tribunal ;  but  it  is  the  established  practice 
to  submit  a  preliminary  petition  to  the  court  for  leave  to  renew 
a  motion  which  has  been  denied,  which  preliminary  petition,  how- 
ever, may  be  waived  by  the  court  in  its  discretion.* 

&  lojimction— a.  Appropriateness  of  the  Remedy. — Mere 
irregularities  in  the  issuance  of  the  writ,  or  in  its  form,  do  not 
entitle  the  defendant  to  equitable  relief ;  and  it  is  true,  as  a  general 
proposition,  that  the  defendant  is  not  entitled  to  an  injunction 
whenever  he  has  an  adequate  remedy  by  a  motion  to  quash  the 
writ.*    But  it  has  been  held  that  the  chancellor  should  grant  an 

Oath  or  Afflmmtlon. — In  Heuring  v,  verse  adjudication,  and  that  he  cannot 

Williams,  65  Mo.  446,  it  was  held  that  thereafter  urge  the  same  grounds,  espe- 

where  a  motion  is  made  in  open  court  ciallj  where  he  has  been  guilty  of  de- 

toquash  an  execution,  neither  oath  nor  lay.  Field  v.  Sisson,  40  Ga.  67,  and 

affirmation  in  support  of  the  motion  is  Tucker  v.  Respass,  28  Ga.  613. 

necessary;  and  that  Wagn.  Stat.  Mo.,  2.  Hastings  v.  Cropper,  3  Del.  Ch. 

p.  615,  §  67  tf /  seq.^  authorizing  a  pro-  165 ;  Babcock  v,  McCamant,  53  111.  214; 

ceeding  by  petition  fortified  by  oath,  Hudson   v,  Dangerfield,  2  La.  63,  20 

applied  only  to  relief  to  be  given  by  a  Am.  Dec.  297,  holding  that  an  injunc- 

judge  at  chambers  or  in  vacation.     See  tion  should  not  be  allowed  because  of 

also  Johnson  v,  Greve,  60  Mo.  App.  the  issuance  of  more  than  one  execu- 

170;  Parker  v,  Hannibal,  etc.,  R.  Co.,  tion  simultaneously,  where  it  appears 

44  Mo.  415 ;  Mellier  v,  Bartlett,  89  Mo.  that  only  one  of  the  executions  has  been 

134.  acted  upon,  and  that  the  applicant  has 

1.  Rockwell  V,  District  Ct.,  17  Colo,  sustained  no  injury  and  has  no  appre- 
129,  in  which  case  it  was  held  that  the  hension  of  injury;  Ricks  v,  Richard- 
doctrine  of  res  judicata  was  not  appli-  son,  70  Miss.  424,  holding  that  an  in- 
cable  where  an  execution  is  quashed  junction  will  not  be  allowed  where 
on  motion,  and  a  motion  is  made  to  there  is  an  adequate  remedy  at  law  by 
quash  a  subsequent  execution  issued  a  supersedeas ;  Lei nenweber  i;.  Brown, 
on  the  same  judgment,  the  court  say-  24  Oregon  548 ;  Wagner  v.  Pegues,  10 
ing:  "A  dignified  and  orderly  proce-  S.  Car.  259,  citing  Atty. -Gen,  v.  Baker, 
dure  has  undoubtedly  prompted  the  9  Rich.  £q.  (S.  Car.)  531. 
recognition  by  courts  of  the  rule  for-  In  Foard  v.  Alexander,  64  N.  Car. 
bidding  repeated  applications  to  rehear  69,  it  is  said  that  an  injunction  in  form 
motions  of  the  latter  class  on  grounds  can  hardly  ever  be  necessary,  because 
previously  urged.  But  this  rule  is  not  an  order  nisi  setting  aside  an  execution 
based  upon  the  principle  of  res  judi-  operates  as  a  stay  of  all  proceedings  as 
ra/fl,  and  the  entertainment  of  such  soon  as  the  parties  have  notice  of  it. 
renewed  applications  is  purely  discre-  A  Writ  iBSued  In  Violation  of  a  Stay 
tionary  with  the  court."  Citin^Freem.  agreed  upon  by  the  parties  will  not  be 
on]udg.,f^325,326.  enjoined,  as  the  remedy  by  motion  is 

la  Georgia,  by  a  rule  of  court,  the  de-  ample.    Moulton  v.  Knapp,  85  Cal.  385. 

fendanthas  been  prohibited  from  bring-  A  Writ  ISBued  for  an  Excesslye  Amount 

ing up  the  various  objections  that  there  will  not  be  enjoined,  as  the  remedy  at 

mav  be  to  an  execution,  in  different  in-  law  is  adequate.    Triest  v.  Enslen,  106 

stalments;  but  the  rule  has  been  con-  Ala.  180;  Gorsuch  v,  Thomas,  57  Md. 

sidered  as  fairly  meaning  that  a  second  334,  in  which  case  the  fact  that  proper 

affidavitof  illegality  may  be  filed  on  the  credits  had   not  been  entered  on  the 

happening  of  a  new  ground  or  the  dis-  judgment,  and  that  the  writ  had  been 

covery  of  a  new  fiact.     Lenoard  v.  Col-  issued  for  an  excessive  amount  was  not 

l^c^  53  Ga.  387.     See  also,  holding  that  considered   as  authorizing  the  inter- 

the  defendant  is  concluded  by  an  ad-  ference  of  equity.    See  also  Eaton  v. 
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injunction  staying  proceedings  until  a  motion  to  quash  can  be 
heard  when  the  execution  presses  the  defendant  so  closely  that 
he  cannot  give  the  necessary  notice  of  a  motion  to  quash ;  ^  and 
an  injunction  has  been  considered  an  appropriate  remedy  where 
the  writ  has  been  issued  beyond  the  territorial  limits  6f  the 
court's  jurisdiction.^    So  it  would  seem  that  a  bill  for  injunction 

Marklejr,    126  Ind.   123,  holding  that  issued  on  a  dormant  judgment.    North 

where  a  judgment  has  been  paid  in  xk  Swing,  24  Tex.  193;  Gabel  f.  Mc- 

party  the  defendant  cannot  have  an  in-  Mahan,  i  Tex.  App.  Civ.  Cas.i  §  716. 

junction  against  an  execution  for  the  Belief  Bought  by  Debtor  for  Strangera. 

full  amount  until  he  has  first  paid,  or  — The  defendant  in  execution  cannot 

ofTered  to  pay,  what  remains  due  on  ask  an  injunction  on  the  g^und  that 

the  judgment,  following   Russell   v.  property  belonging  to  a  stranger  has 

Cleary,  105  Ind.  502.    In  the  last-men-  been  levied  upon,  as  such  levy  does 

tioned  case  it  is  said :  **  In  such  a  case,  no  injury  to  the  execution  defendant, 

the  familiar  rule  is  applicable  that  a  Tompkins  t;.  Tumlin,  49  Ga.  460. 

suitor,  who  seeks  equitable  relief,  must  Nor  can  a  judgment  debtor,  who  has 

affirmatively    show  in  his  complaint  executed  a  mortgage  on  his  property, 

that  he  has  first  offered  to  do  equity;  ask  an  injunction  for  the  benefit  of  the 

otherwise,  he  can  have  no  standing  in  mortgagee.    Boyd  v.  Chesapeake,  etc., 

a  court  of  equity."  Canal  Co.,  17  Md.  195. 

In  Louisiana  the  remedy  by  injunc-  Interference  with  FoaseBSlon  of  Officer, 

tion  is  given  by  statute  (Rev.  Stat.  La.,  — In  Gardner  v,  Caldwell,  16  Mont. 221, 

p.  246,  (§  3,  4),  where  the  writ  is  issued  it  was  held  that  an  injunction  is  appro- 

for  more  than  is  due  on  the  judgment,  priate  to  prevent  interference,  under 

Harper  v.  Terry,  16  La.  Ann.  216.  an  execution,  with  the  possession  of  a 

m  Oeorgla  equity  will  not  arrest  the  receiver  or  other  officer  of  the  court, 
enforcement  of  an  execution  on  See  also  the  article  Receivers^  Am. 
grounds  which  are  available  at  law  by  and  Eng.  Encyc.  of  Law. 
affidavit  of  illegality.  Hambrick  v.  Injunction  at  Salt  of  Prior  Ezecntion 
Crawford,  55  Ga.  335;  Morris  v.  Mor-  Creditor. — Where  an  execution  has  been 
ris,  76  Ga.  733,  holding  that  where  the  levied  on  chattels,  and  other  executions 
judgment  is  void,  the  remedy  by  an  are  subsequently  levied  thereupon,  the 
affidavit  of  illegality  is  adequate  and  common-law  remedy  of  the  plaintiff  in 
complete;  Hart  v.  Lazaron,  46  Ga.  the  first  execution  is  ample  and  com- 
396,  which  is  to  the  same  effect  as  the  plete,  and  he  is  not  entitled  to  resort  to 
last  case  cited.  But  where  the  sheriff  equity  to  have  a  sale  under  the  other  ex- 
rejects  an  affidavit  of  illegality,  the  ecutions  enjoined.  Endresv.Lloyd,56 
defendant  may  resort  to  a  bill  in  equity.  Ga.  547. 

Newton  Mfg.  Co.  t;. White,  47  Ga.  400,  1.  Lasselle  v.  Moore,  i  Blackf.(Ind.) 

in  which  case  it  was  held  that  after  an  226.    See  also  Suavely  v.  Harkrader,30 

injunction  has  been  granted,  the  sheriff  Gratt.  (Va.)  487,  wherein  it  appeared 

cannot  return  the  illegality  papers  and  that  the  plaintiffs  named  in  the  execu- 

ask  to  have  the  injunction  dissolved.  tion  were  nonresidents,  and  it  was  held 

Writ  Issued  on  Dormant  Judgment. —  that  an  injunction  was  proper,  because 
Where  an  execution  is  issued  on  a  the  notice  of  a  motion  to  quash,  re- 
dormant  judgment,  redress  is  obtain-  quired  by  statute,  could  be  served  only 
able  by  direct  application  to  recall  or  by  a  publication,  and  before  the  motion 
quash  the  writ  and  not  by  an  injunc-  could  be  regularly  made  the  appre- 
tion.  Coward  v.  Chastain,  99  N.  Car.  bended  mischief  might  have  been  ac- 
443,  6  Am.  St.  Rep.  533.  complished.      Citing  Shackelford  f . 

Oallfomla.  —  In  Stout  v,   Macy,   22  Apperson,  6  Gratt.  (Va.)  451. 

Cal.  647,  proceedings  upon  an  execu-  2.  Needles  v.  Frost,  2  Okla.  19,  hold- 

tion  issued  in  violation  of  statute  more  ing  that  a  court  sitting  in  the  sov- 

than  five  years  after  the  entry  of  the  ereignty  into  which  the  writ  has  been 

judgment  were  enjoined  without  any  sent  may  allow  an  injunction  against 

question  as  to  the  jurisdiction.  the  sale  of  land,  the  court   saying: 

m  Texas  the  court  will  allow  an  in-  ''Judgments  obtained  in  one  state  are, 

Junction  when  an  execution  has  been  in  another  state,  or  in  an  independent 
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may  be  entertained  where  the  right  to  relief  is  clear,  and  there  has 
been  an  answer  to  the  merits  without  making  any  objection  to  the 
jurisdiction,  notwithstanding  the  existence  of  an  adequate  remedy 
by  a  motion  to  quash.* 

An  Sxeention  Prdmatiirely  Imed  should  not  be  perpetually  enjoined 
where  it  appears  at  the  time  when  the  injunction  is  sought  that 
the  immediate  issuance  of  another  execution  would  be  rightful 
and  proper.* 

b.  Payment  as  a  Ground  for  Injunction. — The  fact  that 

the  execution,  or  the  judgment  upon  which  it  has  been  issued,  has 
been  paid  or  satisfied,  according  to  the  overwhelming  weight  of 
authority,  does  not  entitle  the  defendant  in  the  execution  to  an 
injunction,  the  case  being  within  the  rule  that  equity  will  not  in- 
terpose when  there  is  an  ample  remedy  at  law  by  a  motion  to 
quash.' 

territorial  jurisdiction,  onlj  contract  an  execution  has  been  satisfied  and  the 

debts,  and  they  do  not  per  se  author-  plaintiff  refuses  to  enter  the  satisfac- 

iie  the  issue  of  final  process  or  the  ex-  tion,  is  by  motion ;  "  Hall  v,  Tajlor,  i8 

ercise  of  auxiliary  jurisdiction;"  and  W.  Va.  544;  Howell  v,  Thomason,  34 

again :  "  If    a  writ  appears    to   have  W.  Va.  794. 

issued  from  a  court  beyond  the  jurisdic-  In  California   it  has  been  held  that 

tion  where  it  is  sought  to  be  executed,  the   enforcement  of  an  execution  is- 

or  it  is  being  executed  by  an  officer  sued  after  the  satisfaction  of  the  judg- 

foreign  to  the  jurisdiction  where  the  ment  will  be  enjoined,  notwithstand- 

property  is  situated,  in  either  event  ing  the  remedy  of  the  party  by  motion 

the  party  afiFected  may  have  his  remedy  to  stay  the  execution,     Thompson  v. 

bj  injunction  in  proper  cases."  Laughlin,  91  Cal.  313.     But  see  Greg- 

1.  Miller  v.  Longacre,  26  Ohio  St.  ory  v.  Ford,  14  Cal.  139,  73  Am.  Dec. 
291;  Wood  V.  Currey,  49  Cal.  359.  639,  holding  that  where  an  execution 

2.  Dayton  v.  Commercial  Bank,  6  has  been  improperly  issued  without 
Rob.  (La,)  17,  wherein  it  is  said  that  the  first  execution  having  been  re- 
all  the  debtor  can  expect  is  to  be  re-  turned,  or  its  loss  shown,  or  any  reason 
lievcd  from  the  payment  of  costs  and  having  been  given  for  failure  to  return 
damages  incurred  by  the  premature  it,  the  remedy  is  by  a  motion  and  not 
issuance  of  the  writ.  by  injunction  [c/Z/w^Dederickv.  Hoys- 

8.  Anthony  v.  Shannon,  8  Ark.  52 ;  radt,  4  How.  Pr.  ^N.  Y.  Supreme  Ct.) 
Brown  v.  Wilson,  56  Ga.  534;  Lasselle  352,  and  Chappell  v.  Potter,  11  How. 
:■.  Moore,  i  Blackf.  (Ind.)  226,  hold-  Pr.  (N.  Y.  Supreme  Ct.)  65,  which 
ing  that  where  an  alias  writ  has  been  cases  are  authority  for  the  general 
regularly  issued  while  the  levy  under  proposition  that  equity  will  not  re- 
the  original  writ  remains  undisposed  strain  an  execution  when  there  is  an 
of,  the  remedy  is  by  an  application  to  ample  remedy  by  a  motion  to  quash] ; 
the  court  out  of  which  the  writ  issued  and  Green  v,  Thomas,  17  Cal.  86,  hold- 
and  not  by  injunction;  Lansing  r.  ing  that  where  a  judgment  has  been 
Eddy,  I  Johns.  Ch.  (N.  Y.)  49;  Parker  discharged  by  a  decree  in  insolvency, 
V.  Jones,  5  Jones  Eq.  (N.  Car.)  276,  75  the  remedy  against  the  issuance  and 
Am.  Dec.  441 ;  Sullivan  v.  Shell,  36  S.  enforcement  of  an  execution  is  by  mo- 
Car.  578  [citing-  Crocker  v,  Allen,  34  tion  and  not  by  an  injunction,  follow- 
S.  Car.  452,  and  Gillam  v.  Arnold,  35  ing  Imlay  v.  Carpentier,  14  Cal.  173. 
S.  Car.  613,  in  which  case,  however,  Kansas. — In  Wordenx^.  Tones,  i  Kan. 
it  was  not  insisted  that  the  judgments  App.  501,  it  is  said,  by  Johnson,  P.  J. : 
had  been  paid,  but  an  attack  upon  the  **  There  is  not  entire  harmony  in  the 
judgments  was  attempted] ;  Marsh  v.  authorities  upon  the  question  of  the 
Haywood,  6  Humph.  (Tenn.)  210,  right  to  interpose  by  way  of  injunction 
wherein  it  is  said  that  **  unquestionably  to  enjoin  the  enforcement  of  a  judg- 
the  simple  and  proper  remedy,  where  ment  which  has  been  fully  paid.  *  *  • 
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c.  Void  Writ. — According  to  the  weight  of  authority,  an  in- 
junction will  not  be  allowed  where  the  writ,  or  the  judgment  upon 
which  it  is  based,  is  void,  as  a  sale  under  it  will  not  create  a  cloud 
on  the  debtor's  title,  and  the  remedy  by  a  motion  to  quash  is 

ample ;  ^  but  the  decisions  upon  this  question  have  not  been  uni- 
form. 

The  better  reasoned  cases  all  seem  to  lent  a  tribunal  for  the  trial  of  the  ques- 
hold  that  where  the  judgment  has  been  tions  involved  as  a  court  of  equity  upon 
fully  paid  and  satisfied,  equity  will  re-  regular  proceedings  and  proofs.  In 
strain  the  levy  of  execution  and  sale  of  Morrison  v.  Speer,  lo  Gratt.  ( Va.)  228, 
property  thereon.  Where  the  judg-  there  was  an  entire  absence  from  the 
ment  has  been  fully  paid,  it  would  be  a  case  of  the  peculiar  features  which  in- 
great  injustice  to  the  party  to  allow  the  duced  the  court,  in  Craw^ford  r.Thur- 
issue  of  execution  thereon  and  the  sale  mond,  3  Leigh  (Va.)  85,  to  sanction 
of  his  property  thereunder  and  remit  the  interference  of  liie  chancellor,  it 
him  to  his  redress  by  an  action  at  law  being  alleged  merely  that  the  sheriff 
for  his  damages.  '*  The  only  case  cited  had  not  credited  on  an  execution  all  the 
by  him  Is  Lansing  v.  Eddy,  i  Johns,  money  that  had  been  paid  to  him,  and 
Ch.  (N.  Y.)  49,  wherein  Chancellor  an  injunction  was  disallowed. 
Kent  said  :  **  The  injunction  can  only  A  Tender  is  nugatory  unless  followed 
be  granted  upon  one  of  these  two  by  payment  of  the  money  into  coart, 
grounds:  (i)  That  the  plaintiff  has  and  consequently  a  court  of  equity  will 
already  fully  paid  and  satisfied  the  ex-  not  take  jurisdiction  to  enjoin  the  exe- 
ecution."  But  the  learned  chancellor  cution  where  there  is  no  proof  or  alle- 
immediately  proceeded  to  say  that  if  gation  that  after  the  tender  the  money 
the  execution  has  been  paid,  the  sale  was  not  used  by  the  defendant  for  his 
can  be  stopped  by  a  judge's  order  and  own  purposes,  and  kept  on  hand  by 
there  is  no  need  of  the  interference  of  him.  Shumaker  v,  Nichols,  6  Gratt 
equity,    the    remedy    at     law    being  (Va.)  592. 

"  prompt  and  adequate.'*     Evidently,  1.  Sanchez  v.  Carriaga,  31  Cal.  170, 

the  chancellor  meant,  by  his  expres-  following^  as  a  case  directly  in  point, 

sion  quoted  in  Worden  v.  Jones,  i  Kan.  Logan  t;.Hillegass,  16  Cal.  201,  wherein 

App.    501,   that  the  payment  of  the  Field,  C.  J.,  declared  that  the  remedy 

execution  was  one  of  the  grounds  for  obtainable  on  motion  is  a  perfect  one; 

an  injunction  relied  upon  hy  the  com-  Hanson7^.Johnson,2oMinn.  194;  Muois 

flainanty  and  that  an  injunction  was  v.  Herrera,  i  N.  Mex.  362,  wherein  it  is 

allowable,  if  at  all^  upon  that  ground  maintained  that  there  is  no  right  to  an 

or  upon  another  ground,  which  for  the  injunction  unless  the  injury  threatened 

purposes  of  this  discussion  need  not  be  to  be  committed  will  be  irreparable, 

stated.     It  will  thus  be  seen  that  the  as,  for  instance,  where  an  heirloom  has 

decision  by  Chancellor  Kent,  instead  been,  or  is  about  to  be,  levied  upon,  or 

of  supporting  the  conclusion  arrived  at  where  the  trespasser  is  irresponsible 

in  Worden  v.  Tones,  i  Kan.  App.  501,  and  unable  to  respond  in  damages.  See 

is  a  direct  authority  to  the  contrary,  also  Chipman  v.  Bowman,  14  Cal.  158; 

Virginia. — In  Crawford  t;.Thurmond,  Bell  V.Thompson,  19  Cal.  706;  Hart 

3  Leigh  (Va.)  85,  it  was  held  that  the  v.  Marshall,  4  Minn.  294;  Armstrongr. 

defendant  in  execution  was  entitled  to  Sanford,  7  Minn.  53;  Conkey  r.  Dike, 

an  injunction  after  a  receipt  had  been  17  Minn.  457;  WordehoflF  v,  Evers,  18 

given  in  full  discharge  of  the  judgment  Fla.  339. 

and  execution;   but  there  were  other  In  Robinson  v.  Terrell,  8  Fla.  350, 

complicated  questions  of  law  and  fact,  Pearson,   J.,   says:    "This  court  can 

the  writ  having  been  taken  out  by  one  only  proceed   in   tlie   exercise  of  its 

who  had  acted  as  the  agent  of  the  plain-  peculiar  jurisdiction,  and  can  claim  no 

tiff,  with  an  indorsement  showing  that  power  to  restrain  or  control  the  proc- 

the  writ  was  issued  for  the  benefit  of  ess  of  a  court  of  law,  unless  its  powers 

such  agent;  and  the  court, although  it  are  brought  into  requisition  by  some 

considered  that  the  defendant  had  a  latent  equity  not  cognizable  in  a  court 

remedy  in  a  summary  way  by  motion,  of  law." 

maintained  that  the  court  of  law  would  See  further  Martin  r.  Atkinson,  108 

not  have  afforded  as  safe  or  as  conven-  Ala.  314;  Gates  r.  Lane,  49  Cal.  266; 
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(L  Attack  upon  the  Judgment. — ^An  injunction  will  un- 
questionably be  denied  where  it  is  sought  to  urge  defenses  which 
should  have  been  made  before  the  rendition  of  the  judgment,  and 

Mnrdock  v.  DeVries,    37    Cal.  537;  service   of   process;    Dial    v.    Olsen 

inches  v.  Carriaga,  31  Cal.  170,  in  (Arizona  1894),  36  Pac.  Rep.  175,  in 

which  last-mentioned  case  it  was  held  which  case  an  order  for  a  change  of 

that  where  the  only  equities  relied  on  venue  from  one  justice's  court  to  an- 

are  threats  to  sell  under  a  void  judg-  other  was  defective   under  a  statute; 

meat  and  execution,  and  to  issue  further  Sare  v.  Butrher,  141  Ind.  146,  in  which 

executions  upon  the  same  void  judg-  case  the  writ  issued  upon  a  mere  find- 

meat,  and  the  insolvency  of  one  of  the  ing  and  no  judgment  had  been  ren- 

defendants,  the  complaint  presents  no  dered ;     Bell    7^   Williams,    i    Head 

case  for  an  injunction ;  Logan  r.  Hille-  (Tenn.)  229,  in  which  case  the  defend- 

gass,  16  Cal.  201 ;  Bell  v,  Thompson,  ant  had  not  been  served  with  process, 

19  Cal.  708;  Comstock  v.  Clemens,  19  had  had  no  notice  of  the  action,  and 

Cal.  77,  holding  that  where  an  execu-  did  not  appear  or  make  defense, 

tion  is  issued  upon   a  judgment  ren-  In    KlaBOUXl    the    decisions    on   the 

dered  without  service  of  process,  the  question  whether  equity  will  enjoin 

defendant  has  an  effectual  remedy  by  the  levy  of  an  execution  issued  on  a 

a  motion  to  set  aside  the  execution ;  void  judgment  are  in  conflict  and  can- 

Chipman  v.   Bowman,   14  Cal.    157;  not  be  reconciled.     Per  Biggs,  }.,  in 

Crocker   v.   Allen,    34    S.    Car.   452,  St.  Louis,  etc.,  R.  Co.  v.  Lowder,  59 

wherein  the  court,  after  reviewing  the  Mo.  App.  3,  in  which  case  the  Court  of 

cases  at  great  length,  arrived  at  the  Appeals  cited.,  as  holding  the  affirma- 

conclnsion  that  it  was  not  ground  for  tive,  Bornschein  v.  Finck,  13  Mo.  App. 

an  injunction  that  the  defendant  was  120,  and  U.  S.  Mutual  Ace.  Ins.  Co. 

not  served  with  process,  the  appropri-  v.  Reisinger,  43  Mo.  App.  571 ;  and,  as 

ate  remedy  being  a  motion  to  vacate  holding  the  negative,  Stockton  t^.  Ran- 

the  default  and  entry  of  judgment;  som,  60  Mo.  535 ;  Bear  t;.  Youngman, 

Gillam  v.    Arnold,    35   S.  Car.  612;  19 Mo.  App.  41 ;  St.  Louis,  etc.,  R.  Co. 

Chambers  v,  Penland,  78  N.  Car.  53.  v.  Reynolds,  89  Mo.  146;  and  certified 

In  the  last- mentioned  case  it  is  said :  the  case  to  the  Supreme  Court  for  de- 

**We  desire  to  advert  to  a  practice  cision. 

which  has  become  quite  common,  and  Judgment   Fraudnlently   Procured.  — 

is  entirely  at  variance  with  the  pro-  Equity  will  give  relief  where  the  judg- 

Tisions  of  the  code.     We  refer  to  the  ment  upon  which  the  execution  has 

practice  of  seeking  relief  from  a  judg-  been  issued,  or  is  about  to  be  issued, 

ment  by  an  injunction,  addressed  to  has  been  fraudulently  obtained.  Hinck- 

the  plaintiff,  issued  in  a  new  independ-  ley  v.  Miles,  15  Hun  (N.  Y.)  170;  Bab- 

ent  action,  and  sometimes  from  a  dif-  cock  v,  McCamant,  53  111.  214. 

ferent  jurisdiction."  See  also  Foote  v.  Despain,  87  111.  28, 


Wttt  Issued  by  Ooimty  Clerk  on  Void    wherein  it  was  held  that  an  injunction 
idsmsBt  of  JusUee.  —  Where  a  ludg-    was  proper  because  the  judgment  had 
ment   rendered    by    a  justice  of   the    been  fraudulently  altered,  and  the  exe- 


ladsmsBt  of  JusUee.  —  Where  a  ludg-    was  proper  because  the  judgment  had 

jy    a  justice  of 
peace  is  void  on  its  face,  and  a  copy    cution  had  been  issued  for  an  excessive 


thereof  is  docketed  in  the  office  of  the  amount,  and  that  the  complainant 
countT  clerk,  and  an  execution  is  should  not  be  left  to  his  remedy  at  law, 
issued  by  such  clerk,  the  remedy  by  a  by  which  he  could  not  secure  such  com- 
motion m  the  justice's  court  is  not  ob-  plete  relief. 

stnicted  by  the  filing  of  the  transcript  See  further  Brooks  v,  Harrison,  2 

and  the  issuance  of  the  execution  by  the  Ala.  209,  holding  that  where  an  execu- 

rierk,and  injunction  is  not  the  proper  tion  has  been  issued  upon  a  forfeited 

remedy.    Gates  v.  Lane,  49  Cal.  266.  delivery  bond,  equity  has  jurisdiction, 

OoBtra. — Cases  are  not  wanting,  how-  at  the  suit  of  a  surety  whose  name  has 

ever,  in  which  it  has  been  held  that,  been  forged,  to  enjoin  the  enforcement 

where  the  judgment  upon  which  the  of  an  execution. 

execution  is  based  is  void,  the  remedy  An  execution  will  not  be  perpetually 

by  injunction  is  appropriate.     Rice  v,  enjoined   where   the   only   charge   of 

American  Nat.  Bank,  3  Colo.  App.  81,  fraud  rests  upon  the  single  fact  that  the 

is  which  case  there  was  a  defective  plaintiff  obtained  more  relief  from  the 
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the  defendant  is  attacking  the  judgment  and  in  effect  seeking  a 
new  trial.* 

e.  Relief  to  Strangers. — A  stranger,  in  the  ordinaiy  cases 
where  a  wrongful  levy  upon  his  property  has  been  made  or  is  con- 
templated, is  not  entitled  to  an  injunction,  as  he  has  an  adequate 
remedy  at  law  by  a  motion  to  have  the  levy  discharged,  by 
replevin,  or  by  proceedings  under  statutes  providing  for  the  trial 
of  the  right  of  property,  or,  where  a  levy  has  been  made  upon  land, 
by  ejectment.^     But  in  peculiar  cases,  where  protection  is  sought 

court  than  he  was  entitled  to  take  by  under  an  execution  issued  bj  a  justice 

his  action,  there  being  no  promise,  mis-  of  the  peace,  is  not  authorized  to  levj 

representation,   or  understanding  be-  upon  and  sell  real  estate  or  permanent 

tween  the  parties,  outside  of  the  record,  fixtures,  and  that  if  he  acts  in  excesi 

by  which  the  defendants  were  deceived  of  his  authority  he  maj  be  restrained 

or  misled  in  any  waj.     Murdoch  v,  De  by  injunction. 
Vries,  37  Cal.  527.  NeoaBilty  to  Retuzn  Wilt  npon  Imuum 

1.  Murdock  v.  De  Vries,  37  Cal.  527 ;  of  Ixdunction. — Where  an  injunction  is 

Boyd  V,  Chesapeake,  etc.,  Canal  Co.,  issued,  the  officer  need  not  return  the 

17  Md.  195,  79  Am.  Dec.  646;    Fowler  writ,  but  should  indorse  on  it  his  pro- 

i'.  Lee,  10  Gill  &T.  (Md.)  358;  Cook  ceedings  up  to  the  time  of  the  issuance 

v.  Murphy,  7  Gill  &, }.  (Md.)  282 ;  New  of  the  inj  unction,  and  keep  it  to  proceed 

Orleans  v,  Morris,  3  Woods  (U.  S.)  on  upon  the  annulment  or  withdrawal 

103 ;  Clegg  V.  Darragh,  63  Tex.  357 ;  of  the  restraining  order.     Cochrane  v. 

Greene  v,  Johnson,  21  La.  Ann.  46!;  U.  S.  Bank,  11  Rob.  (La.)  64. 
Dayton  v.  Commercial  Bank,  6  Rob.        8.  Van  Norden  v.  Morton,  99  U.  S. 

(La.)  17.    See  also  Miles  v.  Jennings,  378;  New  Orleans  v.  Morris,  105  U.S. 

6  Mo.  App.  589,  in  which  case  it  was  600;  Lehman  t;.  Roberts,  86  N.  Y.  233; 

held  that  the  negligence  of  an  attorney  Warner  v.  Paine,  3  Barb.  Ch.  (N.  V.) 

which   results  in  a  decree  being  ob-  630;  Bristol  v.  Hallyburton,  93  N.  Car. 

tained  against  the  separate  estate  of  a  384 ;  Gatewood  v.  Burns,  99  N.  Car. 

married  woman  is  not  a  ground  for  en-  357,  and  Young  v.  Taylor,  2  Binn.  (Pa.) 

joining  an  execution  issued  upon  the  218.     In  the  last-mentioned  case  it  is 

decree.     See  further  the  article  Res  said  :  **  Our  uniform  practice  has  been 

y«<//crt/rt,  Am.  and  Eng.  Encyc.  of  Law.  to  refuse  trying  the  title  of  lands,  or 

An  BzcesBlye  Levy  does  not  constitute  the  property  in  goods  levied  upon,  un- 

a   ground   for  an  injunction;    and  in  der  k  ytrit  oi  fieri  facias.    The  reason 

Louisiana  the  debtor  is  given  a  remedy  is  perfectly  plain.      It  would  deprive 

by  a  statute  (Code  Prac.  La.,  art.  652,  the  adverse  party  of  his  constitutional 

653),  whereby  he  is  given  the  right  to  right  to  a  trial  by  jury.     We  lay  it 

demand  an  appraisement  and  have  the  down  as  a  general  rule,  but  do  not, 

seizure  reduced  in  proper  cases.    Gus-  however,  assert  that  there  may  not  be 

man  v.  DePoret,  33  La.  Ann.  333;  Hef-  exceptions  to  it,  or  that  such  a  case 

ner  v.  Hesse,  29  La.  Ann.  149;  Dabbs  might  not  occur  as  would  demand  our 

V,  Hemken,  3  Rob.  (La.)   123;  Lam-  immediate  interposition."  See  further 

beth  V.  Sentell,  38  La.  Ann.  691.  Branton  t/.  Bush,  32  Ga.  669;  Jones  v. 

THreatened  Levy.  —  In  Elson  v,  Crawley,  68  Ga.  175,  holding  that  it 
O'Dowd,  40  Ind.  300,  it  was  held  that  must  appear  from  the  bill  that  a  prop- 
it  must  be  alleged,  not  merely  that  the  er  claim  has  been  offered  to  the  sheriff, 
officer  has  an  execution  in  his  hands,  and  that  the  sherifT,  without  any  given 
but  that  he  is  threatening  and  prepar-  reason,  has  refused  to  accept  the  claim 
ing  to  levy  the  same  upon  the  property  papers ;  Union  Bank  v,  Poultne/,  8 
of  the  plaintiff,  and  that,  unless  he  is  Gill  &  J.  (Md.)  324;  Kuhn  v.  McNeil, 
restrained  therefrom,  he  will  imme-  47  Mo.  389;  Drake  v.  Jones,  37  Mo.  428; 
diately  levy  upon  and  sell  the  plain-  Good  v.  Merkowitz,  35  Mo.  App.  058; 
tiff 's  property.  Witthaus  v,  Washington  Sav.  Bank,  18 

Unauthorised  Levy  on  Land  by  Con-  Mo.  App.  181 ;  Smalls's  Appeal  (Pa. 

■Uble.— In  Titus  v,  Ginheimer,  27  111.  1887),  9  Atl.  Rep.  337  [citing  Rceser 

462,  it  was  held  that  a  constable,  acting  v,  Johnson,  76  Pa.  St.  313,  and  DaTii 
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V,  Michener,  io6  Pa.  St.  395] ;  Meeker  is  said :  "  If  a  court  of  chancery  would 

V.  Wilson,  I  Gall.  (U.  S.)  419;  Bow-  have  jurisdiction  to  set  aside  uie  sher- 

^erT.  Creigh,  3  Rand.  (Va.)25;  Baker  iff's  deed  which  might  be  given  on  a 

V.  Rinehard,  zi  W.  Va.  338;  Dunn  v,  sale,  and  to  order  the  same  to  be  deliv- 

Baxter,  30  W.  Va.  672 ;  White  v.  Sten-  ered  up  and  canceled,  as  formine;  an 

der,24W.Va.  615;  Sheldon  v.  Stokes,  improper  cloud   upon  the  complain- 

34.  N.  J.  Eq'.  87;  Caas  v.  Demarest,  37  ant's  title  to  his  farm,  it  seems  to  fol- 

^*  }•  ^Q-  393 «  Hewson  v»  Dejgert,  8  low,  as  a  necessary  consequence,  that 

Joluis.  (N.  Y.)  333.  the  court  may  interpose  its  aid  to  pre- 

In  Drake  v.  lones,  27  Mo.  428,  it  is  vent  such  a   shade    from  being  cast 

said:  '*We  think  it  would  be  unwise  upon    the    title    when  the  defendant 

to  permit  a  sheriff's  sale  to  be  enjoined  evinces  a  fixed  determination  to  pro- 

beoLose  it  will  pass  no  title  and  may  ceed  with  the  sale."   See  further  Lyon 

throw  a  cloud  over  the  title  of  another,  v.   Hunt,    11   Ala.   295;    Hickman   v. 

***  Aproceeding  by  injunction  ought  O'Neal,  10  Cal.  292,  wherein  it  is  said 

not  to  be  substituted  for  the  action  that  "  the  right  of  a  party  to  enjoin  a 

of  ejectment,  and  when  the  interest  of  sale  of  his  property  for  another's  debt 

a  defendant  is  advertised  to  be  sold  is  denied,  and  is  supported  by  several 

under  execution,  it  would  be  improper  decisions  of  this  court;"  Ford  v.  Rie- 

to  litigate  and  determine  the  title  of  as  by,  10  Cal.  449;  More  v.  Ord,  15  CaL 

many  claimants  as  there  may  be  before  204. 

a  sale  by  an  equity  proceeding,  when  Frotection  of  WIfe'i  Bemrata  Estate. — 

no  real  controversy  might  arise  after  In  Holthaust^.  Hornbostle,  60  Mo.  439^ 

a  sale,  and,  if  it  did,  the  title  could  be  it  is  said :  *'  A  court  of  equity  is  un- 

better  settled  then  than  before."  doubtedly    the    tribunal    to  which  a 

In  Bostic  V.   Young,  116  N.  Car.  married  woman  should  appeal  for  the 

766,  Montgomery,  T.,  says:  "In  case  protection  of  her  separate  estate  from 

of  a  sale  of  the  land  under  the  execu-  the  creditors  of  her  husband."    See 

tion,  the  purchaser,  before  he  could  also  Allen  9.  Benners,  10  Phila^  (Pa-) 

assert  title    derived    from    the  sale,  10,  wherein  it  is  said  that  if  the  evi- 

would  have  to  bring  his  action  at  law  dence  "  is  such  that  the  court  could  not 

for  the  possession  against  the  plaintiff,  sustain  the  verdict  of  a  jury  upon  it 

who  is  in  possession,  and  prove  his  against  the  title  of  the  wife,  the  juris- 

title  to  the  property;  and  in  such  an  diction  of  a  court  of  equity  to  restrain 

action,  the  plaintiff  in   this,  the  de-  by  injunction   the  sale  of  the  wife's' 

fendant    in  that,   action,  could   raise  property  would  be  properly  exercised." 

ercry  question  involved  in  the  contro-  See  further  Tibbetts  v.  Fore,  70  Cal. 

Tersy  which  he  seeks  to  raise  in  this  242,  wherein  it  was  held  that  a  wife 

action.    In  that  action  he  could  set  up  was  entitled  to  an  injunction  because 

in  his  defense  the  very  matters  he  now  it  would  be  incumbent  upon  her,  in 

alleges  in  his  prayer  for  equitable  re-  order  to  defeat  an  action  of  ejectment 

Kef."     Citing  Browning  v.  Lavender,  brought  by  a  purchaser  of  her  property, 

104  N.  Car.  69;  Murray  v.  Hazell,  99  *'  affirmatively  to  establish,   by  clear 

M.  Car.  16B;  Southerland  v.  Harper,  83  and  decisive  proof,"  that  the  property 

N. Car. 200;  Gatewood V.Burns, 99 N.  was  bought  with  her  own  money  as 

Car.  357, and  Bristol  v,  Hallyburton,  separate  property;  the  court  saying 

f(  N.  Car.  384;   and  distinguishing  that  the  true  test  by  which  to  deter- 

ritish,  etc.,  Mortg.  Co.  v.  Long,  113  mine  the  question  wnether  the  sheriff's 

K.  Car.  133,  in  which  case  the  con-  deed  would  cast  a  cloud    upon    the 

ilicting  claims  to  the  lands  arose  be-  plaintifTs  title  is  this:  **  Would  the 

tween  judgment  creditors  and  mort-  owner  of  the  property,  in  an  action  of 

gage  creditors.  ejectment    brought   by    the    adverse 

6ut  see  Shattuck  v,  Carson,  2  Cal.  party,  founded  upon  the  deed,  be  re- 

588;Bnrt  v.Cassety,  i2Ala.  734;  Nor-  quired  to  offer  evidence  to  defeat  a 

ton  V.  Beaver,  5  Ohio  178;  U.  S.  Bank  recovery?  "     [Quoting  Pixley  v.  Hug- 

V,  Schultz,  2  Ohio  495,  holding  that  gins,  15  Cal.  129,  and  citing,  as  to  the 

ianafide  purchasers  who  have  acquired  necessity  of  the  wife  to  offer  evidence, 

k  title  subject  to  a  dormant  judgment  Moore  v,  Jones,  63  Cal.  12;  Pixley  v. 

treentitledto  an  injunction  to  prevent  Huggins,  15  Cal.  129;  Hall  v.  Thei- 

the  sale  of  the  land  which  they  have  sen,  61   Cal.  525].    But  see  Winch's 

purchased.     See  also  Pettit  v.  Shep-  Appeal,  61  Pa.  St.  424,  wherein  it  is 

herd,  5  Paige  (N.  Y.)  493,  wherein  it  said  that  "where  the  title  of  the  wife 
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for  equitable  interests,^  or  where,  from  the  nature  of  the  property 
and  under  the  circumstances  of  the  case,  the  remedy  at  law  is  in- 
adequate, an  injunction  will  be  allowed.'     Suits  for  injunction  by 

is  disputed,   and  where  the  creditor  Allen  v,  Freeland,  3  Rand.  ( Va.)  170; 

has  a  right  to    proceed  against  the  Bristol   v,   Halljburton,  93   N.  Car. 

property  to  test  her  title,  it  is  error  to  384,  fer  Ashe,  J. ;  Hall  v.  Lyon,  37  Ga. 

assume  j  urisdiction,  and  enj oin  against  636,  holding  that,  as  an  execution  which 

the  creditor's  execution,  and  thus  to  does  not  conform  to  the  judgment,  but 

withdraw  contested  facts  from  a  trial  which  is  good  and  regular  on  its  face, 

by  jurj;"   and   Simson  v.  Bates,   10  is  a  justification  to  the  officer,  third 

Phila.    (Pa.)  66,  holding  that  equity  persons,  who  own  land  which  has  been 

will  not  aid  a  wife  when  she  has  been  levied  upon,  and  who,  bj  reason  of 

guilty  of  fraud  or  collusion  with  her  their  not  being  parties  to  the  execu- 

husband,   whereby  his    creditors  are  tion,  are  not  competent  to  make  an 

kept  at  bay,  Paxson,  J.,  saying:  "  It  is  affidavit  of  illegality,  are  entitled  to 

only  when  the  process  of  the  court  an  injunction; Randolph t;.Randolph,6 

is  used  against  admitted  right,  to  the  Rand.  (Va.)i94..  In  the  laat-mentioDed 

injury  of  the  wife,  that  equity  will  in-  case  it  is  said:  "A  court  of  equitj 

terfere.  "  should  not  interfere  to  prevent  a  cred- 

Fraud  on  Part  of  Debtor  and  Creditor,  itor  from  seizing  and  selling,  under  his 

—  In  McFarland   v,  Dilly,  5  W.  Va.  execution,  any  property  which  he  maj 

135,  the  plaintiff  had   purchased   the  think  liable  to  it,  unless  the  property 

property  levied  upon  from  the  defend-  be  of  such  a  character  that  the  owner 

ant  in  execution,  and  it  was  held  that  he  cannot  be  fully  compensated  by  the  ver- 

was  entitled  to  an  injunction,  because  diet  of  a  jur^',  givine  him  what  might 

the  judgment  upon  which  the  writ  had  be  the  fair  market  value  of  his  property; 

been  issued  was  fraudulently  confessed,  and  this  can  only  be  where  the  prop- 

and  because  the  complainant,  in  pur-  erty  is  of  such  a  nature  that  it  may 

chasing  the  property,  had  relied  upon  fairly  be  supposed  to  have  a  peculiar 

the  defendant's  fraudulent  representa-  and  additional  value  in  the  estimation 

tions  that  there  were  no  incumbrances  of  the  owner,  the  pretium  ajfeciionis,^ 

upon  the  property.  Preservation  of  Inheritance. — In  Pat- 

'    m  Louisiana  it  is  provided  that  an  ton  v.  Moore,  16  W.  Va,  428,  it  was 

injunction  maybe  granted  and  directed  held  that  the  owner  of  a  mill  was  en- 

against  the  defendant  when  the  sheriff  titled  to  an  injunction  to  prevent  the 

has  seized  property  not  belonging  to  mill  from  being  dismantled  by  the  sale 

the  defendant.    The  remedy  is  not  a  of  the  fixtures  attached  thereto,  under 

formal  chancery  proceeding,  but  mere-  an  execution  against  another  [citimg 

\y  a  petition  or  motion  with  notice  to  McMillan   v.  Ferrell,  7  W.  Va.  223; 

the  sheriff,  the  statute  obviously  re-  Green  v.  Phillips,  26  Gratt.  (Va.)  752]. 

ferring  to  the  control  of  the  court  of  See  also,  to  the  same  effect,  Landell  v, 

its  own  officer.     Van  Norden  v.  Mor-  Harrison,   16  Phila.  (Pa.)   85,  citing 

ton,  99  U.  S.  378.  Witmer's  Appeal,  45  Pa.  St.  455. 

1.  Walker  v.  Colby  Wringer  Co.,  14  Prevention  of  Lose  of  Bnaineii  and 
Fed.  Rep.  517.  In  this  case  land  had  Credit. — Since  the  rule  is  that,  where 
been  conveyed  in  trust,  and  an  injunc-  the  goods  of  a  stranger  are  seized,  if 
tion  was  granted  against  a  sale  of  the  they  are  not  sold,  damages  are  not  re- 
interest  of  the  cestui  que  trusty  the  court  coverable  at  law  beyond  the  injury  done 
declaring  that  the  sale  would  create  a  to  them,  or,  if  thev  are  sold,  beyond 
cloud  on  the  title,  and  that  equity,  by  their  value  when  taken,  the  owner  of  a 
virtue  of  its  inherent  power,  has  juris-  stock  of  goods  which  have  been  seized 
diction  to  prevent  a  cloud  upon  the  on  an  execution  against  another,  is  en- 
title, and  in  a  proper  case  to  restrain  titled  to  an  injunction  to  prevent  loss 
the  sale.  See  also  Simms  v.  Phillips,  of  trade,  destruction  of  credit,  and 
51  Ga.  433 ;  New  Orleans  v.  Morris,  105  failure  of  business  prospects.  Watson 
U.  S.  600;  Parks  t;.  People's  Bank,  97  v,  Sutherland,  5  Wall.  (U.  S.)  74; 
Mo.  130.  Walker  v.  Hunt,  2  W.  Va.  491.     See 

3.  Sims  V,  Harrison,  4  Leigh  (Va.)  also  Baker  v.  Rinehard,  11  W.  Va.  238, 

346;  Kellyv.  Scott,  sGrratt.  (Va.)479;  wherein   the    last-mentioned    case  l« 

Bowyer  v,  Crei^i  3  Rand.  (Va.)  25 ;  cited  with  approval. 
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strangers,  however,  are  most  frequently  brought  for  relief  against 
sheriffs'  sales.^ 

/  Jurisdiction  of  State  and  United  States  Courts. — 

A  state  court  cannot  enjoin  an  execution  issued  out  of  a  United 
States  court,  and  vice  versa.^ 

g.  Pleading — ^Kvltifuriousnem. — A  bill  is  not  multifarious  because 
it  asks  relief  against  two  executions  between  the  same  parties.* 

A.  Parties. — The  sheriff  is  a  proper  party  defendant  to  a  suit 
for  injunction  ;*  but  failure  to  include  him  by  name  does  not  ab- 
solve him  from  the  duty  of  obeying  the  injunction,  if  he  be  given 
notice  of  the  order.^ 

Property  Taken  for  PabUe  Use  bj  the  held  that  where  an  execution  is  issued 

power  of  eminent  domain  will  not  be  out  of  the  Circuit  Court  to  another 

allowed  to  be  sold,  and  an  injunction  countj,  a  suit  for  an  injunction  should 

is  a  proper  remedy.     Moore  v.  Bar-  be  brought  in  the  county  out  of  which 

rett,  6  Phila.  (Pa.)  206,  wherein  it  is  the  execution  issued,  and  not  in  the 

said:  "A  creditor  will  not,  ordinarily,  Circuit  Court  of  the  county  to  which 

be  restrained  in  the  choice  of  remedies  it  issued.  Foilowtng-l^oc^LYrood  v.  Kit- 

on  the  ground   of  the  injury  which  teringham,  42  Iowa  257. 

maj  result  to  the  debtor;  but  this  rule  Vol  Lonislaiia  the  writ  of  injunction 

is  not  without  its  exceptions,  and  when  must  be  issued   by  the  judge  of  the 

land  bound  by  the  lien  of  a  debt  is  con-  parish  in  which  the  execution  is  to 

verted  into  assets  in  due  course  of  law,  be  carried  into  effect.     Langridge  t». 

the  creditor  will  not  be  allowed  to  em-  Judge,  46  La.  Ann.  29 ;  Lawes  v.  Chinn, 

ploy  other  means  until  these  prove  in-  4  Martin  N.  S.  (La.^  388;  Police  Jury 

sufficient..*  *  *  Whatever  may  be  the  v.  Michel,  4  La.  Ann.  84;  Hobgood  v. 

ultimate  result  the  land  is,  for  the  pres-  Brown,  2  La.  Ann.  323.     In  the  firs t- 

ent,  in  the  grasp  of  the  law,  under  an  mentioned   case,   however,   the   court 

authority   conferred    by   the    legisla-  says:  ** The  rule  that  the  execution  of 

ture,  and  no  private  claim  can  be  per-  judgment    belongs    to    the    court  by 

mitted  to  conflict  with  the  right  of  the  which  the  cause  has  been  tried  remains 

public."     Cittn^  Corporation,  etc.,  v.  unchanged,  and  is  not  enlarged  by  our 

Wallace,  3  Rawle  (Pa.)  109.     See  also  decision  in  this  case."     In  McGinty  v. 

Bean  v.  Kulp,  7  Phila.  (Pa.)  650.  Richmond,  27  La.  Ann.  606,  it  was  held 

In  State  v,  Tiedemann,  69  Mo.  306,  that  where  an  execution  issued  from  a 
33  Am.  Rep.  498,  an  injunction  was  parish  court,  that  court,  rather  than 
allowed  against  the  sale  of  a  school  the  District  Court,  is  the  proper  court 
building  and  the  land  on  which  it  was  to  apply  to  for  an  injunction,  regardless 
situate,  the  jurisdiction  being  main-  of  the  property  sought  to  be  sold. 
tuned  on  the  ground  that  an  injunc-  3.  Clary  v.  Haines,  6x  Ga.  520,  in 
tion would  prevent  a  cloud  from  being  which  case  Bleckley,  J.,  says:  "The 
cast  on  the  title,  and  also  a  multiplicity  bill  sought  to  ward  off,  by  the  same 
of  suits.  Citing'  Holland  v,  Balti-  means,  two  blows,  with  two  like  in- 
more,  11  Md.  186;  Baltimore!/.  Porter,  struments,  aimed  by  the  same  parties 
18  Md.  284;  Vogler  v.  Montgomery,  at  the  same  object.  To  exact  a  unity 
54  Mo.  577 ;  Damschroeder  v,  Thias,  51  in  the  bill  more  strict  than  this,  would 
Mo.  100;  McPike  v.  Pen,  51  Mo.  63.  be  to  go  beyond  the  sticklers  for  the 

1.  See  the  title  Sheriffs*  Sales.  dramatic  unities — the  classical  purists 

4.  Strozier  v,  Howes,  30  Ga.  578;  in  dramatic  composition,  who  are  to 

Chapin  v.  James,  11  R.  1.86,  23  Am.  besatisfied  with  nothing  less  than  com- 

Rep.  413;  Diggs  v.  Wolcott,  4  Cranch  plete  unity  of  time,  of  place,  and  of 

(U.S.)i79 ;  Exp.  Cabrera,  i  Wash.  (U.  action.     May  not  he  who  attacks  with 

S.)  233;   U.  S.  V,  Wilson,  8  Wheat,  a  double  barrel  be  resisted,  just  as  if  he 

(U.  S.)  253;  M'Kim   V,   Voorhies,  7  shot  with  a  single  barrel?'* 

Cranch  (U.  S.)  279;  Riggs  v.  Johnson  4.  Pursel  v.  Deal,  16  Oregon  295. 

County,  6  Wall.  (U.  S.)  166.  5.  Buffandeau    v.    Edmondson,    17 

Wzit  baued  to  knoMbm  Cowity. — In  Cal.  436,  79  Am.  Dec.  139;   said  the 

Andenon  V.  Hall,  48  Iowa  346,  it  was  court:   **  Being    a    mere    ministerial 
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XVni  Who  Has  Covtbol  oyeb  the  Wbit— 1.  The  Plaintiff*i 

Eight  to  Control  the  Writ. — It  is  well  settled  that  an  execution  is 
the  plaintiff's  process  and  under  his  control,  and  he  has  the  un* 

doubted  right  to  give  the  officer  issuing  the  writ,  and  the  officer 
to  whom  it  is  directed,  any  lawful  directions,  which  directions 
must  be  obeyed.*     Thus  the  plaintiff  may  relieve  the  clerk  from 

officer,  with  no  interest  in  the  subject  of  of  the  attorney  to  control  the  sheriff's 

controversy,  and  acting  in  the  execu-  official  conduct;  State  v.  Pilsbury,  35 

tion  of  the  process  as  the  agent  of  the  La.  Ann.  408,  wherein  it  is  said  that 

plaintiff  in  the  writ,   we  are  by  no  **  no  principle  is  better  established  than 

means  convinced  that  he  was  a  neces-  the  rule  of  practice  under  which  the 

sary  party  to  the  proceeding."  party  not  of  record  in  the  suit  cannot 

1.  Alabama. —  Patton  v.  Hamner,  28  ♦  *  *  control  the  execution  of  the  judg- 

Ala.  618;  Robertson  v.  Coker,  11  Ala.  ment"  [ri7/»^  Fluker  v.  Turner,  5  Mar- 

466,  in  which  case  it  was  held  that  an  tin  N.  S.  (La.)  707,  wherein  it  was  held 

instruction  to  the  officer  not  to  return  that  one  who  is  not  a  party  of  record 

the  execution  warranted  him  in  holding  has   no   control   over  the  execution; 

it  up;  Crenshaw  v.  Harrison,  8  Ala.  Florance  v.  Bridge,  5  La.  Ann.  735]; 

342;  Johnson  v.  Williams,  8  Ala.  529,  Willis    7'.    Nicholson,    24    La.    Ann. 

in  which  case  the  right  of  the  plaintiff  548. 

to  direct  the  sheriff  to  return  the  exe-  New   Hampshire, — Rogers  v.  Mc- 

cution  before  the  return  day  was  main-  Dearmid,  7  N.  H.  506,  supporting  the 

tained.  right  of  the  creditor  to  give  the  officer 

Arkansas, — Black  v.  Nettles,  25  Ark.  any  lawful  directions. 

606,  ci7i«^  Fowler  v.  Pearce,  7  Ark.  33.  Oregon. — Habersham   v.   Sears,  11 

Delaware,  —  State  v,  Gemmill,  i  Oregon  431,  maintaining  that  it  is  the 
Houst.  (Del.)  9,  wherein  it  is  said  that  duty  of  the  sheriff  to  obey  the  plain- 
this  rule  of  practice  is  not  affected  by  tiff*s  request  for  an  immediate  levy 
the  fact  that  the  writ  bears  the  state's  where  the  plaintiff,  in  making  such  re- 
command  to  the  sheriff.  quest,  points  out  property  for  seizure. 

Florida, — Lawyers'   Co-operative  Pennsylvania. — Yost  v.  Smith,  105 

Pub.  Co.  V,  Bennett,  34  Fla.  302,  the  Pa.   St.  628,   51   Am.    Rep.  219;  Mc- 

question  in  that  case  being  as  to  the  Laughlin  v.  McLaughlin,  85  Pa.  St. 

right  of  the  plaintiff  in  the  writ  to  post-  317,  wherein  the  question  was  as  to  the 

pone  the  sale.  right  of  the  plaintiff  to  delay  proceed- 

Illinois. — Colburn  v.  Barton,  17  111.  ings  to  condemn  and  sell  land  to  suit 
App. 391 ;  Bresslerv. Beach,  21  111.  App.  his  reasonable  convenience  {citing 
423 ;  Nunemacher  i;.  Ingle,  20  Ind.  135 ;  Cathcart's  Appeal,  13  Pa.  St. 416;  Shry- 
Mann  v.  Reed, 49  111.  App.  406,  wherein  ock  v,  Jones,  22  Pa.  St.  303;  Morrison 
it  is  said  that,  whatever  the  plaintiff  or-  v.  Hoffman,  i  Pa.  St.  13,  and  Camp- 
ders  to  be  done  to  facilitate  the  collec-  bell's  Appeal,  32  Pa.  St.  88]. 
tion  of  the  writ,  the  sheriff  is  bound  to  Tennessee, — State  Bank  v.  Tumey, 
execute.  See  further  Scheuberter  v,  7  Humph.  (Tenn.)  271,  wherein  the 
Honel,  50  111.  App.  597  [citing-  Reddick  question  was  as  to  the  right  of  the 
v.  Cloud,  7  111.  670;  Wickliff  v.  Robin-  plaintiff  and  one  of  a  plurality  of  de- 
son,  18  111.  145 ;  Newkirk  v,  Chapron,i7  fendants  to  control  the  writ  by  direct- 
Ill.  344;  Morgan  V.  People,  59  111.  58].  ing   upon    whose   property  the   levj 

Indiana. — Wells  v.  Bower,  126  Ind.  should  be  made;  Parrish  v.  Saunders, 

115,  22  Am.  St.  Rep.  570.  3  Humph.  (Tenn.)  431. 

Iowa. — Merritt  v.  Grover,  61  Iowa  Texas, — Daugherty    v.    Moon,  59 

99.     See  further  Mc  Williams  i^.  Myers,  Tex.  397  [c«7««j^  Crenshaw  v,  Harrison, 

10  Iowa  325.  8  Ala.  342 ;  Patton  v.  Hamner,  28  Ala. 

Louisiana.  —  Briant  v.    Hebert,   30  618J. 

La.  Ann.  1127,  wherein  it  is  said  that  InstmctlonB  to  Collect  in  Specie.— The 

the  object  of  compelling  the  sheriff  to  plaintiff  has  the  right  to  instruct  the 

make  return  of  the  writ  within  a  speci-  sheriff  to  collect  in  specie,  but,  without 

fled  time  is  to  prevent  the  abuses  of  suchinstruction,  the  sheriff  is  justified, 

which  the  sheriff  had  at  some   time  in  his  discretion,  in  receiving  what  is 

been  guilty,  and  to  put  it  in  the  power  passing  currently  in  payment  of  debts 
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issuing  execution  within  the  time  prescribed  by  statute,^  and  may 
countermand  the  execution  and  order  the  suspension  of  proceed- 
ings thereunder.^  But  after  a  sale  has  been  made,  the  execution 
is  functus  officio,  and  the  plaintiff  has  no  right  to  countermand  or 
withdraw  the  writ.* 

i.  The  Eights  of  Strangers. — Strangers  to  the  record  have  no 
right  to  control  the  writ,  and  the  sheriff  will  be  protected  in  obey- 
ing the  directions  of  the  owner  of  the  judgment  without  deter- 
mining conflicting  claims  at  his  peril.* 

3.  The  Bights  of  Assignees. — After  the  judgment  has  been  as- 
signed, it  is  proper  for  the  officer  to  whom  the  writ  is  directed  to 
follow  the  instructions  of  the  assignee,^  but  it  has  been  held  that 
the  assignee  must  inform  the  officer  of  his  interest  in  the  judg- 
ment.* 

4.  Control  of  Writ  by  Officers  Entitled  to  Fees. — The  plaintiff's 
control  over  the  writ  cannot  be  interfered  with  by  officers  who 
are  interested  in  the  collection  of  their  fees.'^ 

XTX  Levy  of  the  Writ — 1.  Definition. — To  levy  means  to  do 
the  act,  or  acts,  by  which  the  sheriff  or  other  officer  sets  apart  and 
appropriates,  for  the  purpose  of  satisfying  the  writ,  a  part  or  the 

of  the  character  of  those  which  he  is  to  Parrish  v.  Saunders,  3  Humph.  (Tenn.) 

collect.    Atkin  v.  Mooney,  Phil.  L.  (N.  431. 

Cicr.)  y,,  citing  Governors.  Carter,  3  3.  Thomas  v,  Bogert,  33  Hun  (  N. 

Hawks  (N.  Car.)  328.     But  in  the  for-  Y.)  11,  limi fing"  J&ckson  v.  Anderson, 

mer  case   the  court  says   that   there  4  Wend.  (N.  Y.)  474. 

mast  be  some  limit  to  this  discretion  of  4.  Daugherty  v.  Moon,  59  Tex.  397 ; 

the  sheriff.  Yost  v.  Smith,  105  Pa.  St.  628,  51  Am. 

1.  Davidson  v,  Wiley,  31  Ala.  452,  Rep.  219,  holding  that  other  creditors 
wherein  it  was  held  that  Code  Ala.,  ^  of  the  debtor,  who  have  not  issued  ez- 
2423,  making  it  the  duty  of  the  clerk  to  ecutions,  are  not  in  a  position  to  direct 
issue  executions  as  soon  alter  the  ad-  how  the  sale  shall  be  conducted ;  Os- 
journment  of  the  court  as  practica-  good  v.  Brown,  Freem.Ch.  (Miss.)  392, 
ble  within  the  time  prescribed  by  the  wherein  it  is  said  that,  "  as  a  general 
code,  unless  otherwise  directed,  re-  rule,  no  one  but  the  plaintiff  or  his  at- 
ferred  to  directions  by  the  court  ren-  torney  of  record  has  the  right  to  ♦  *  • 
dering  the  judgment,  as  the  plaintiff  control  an  execution." 

had  the  undoubted  right,  independ-  5.  Owens  v.  Clark,  78  Tex.  547; 
ently  of  the  provision,  to  relieve  the  State  v.  Herod,  6  Blackf.  (  Ind.)  444; 
clerk  from  issuing  execution  within  Clarke  v.  Hogeman,  13  W.  Va.  718. 
the  prescribed  time.  Citing  Gary  v.  But,  as  has  been  said  in  the  text,  the 
Boykin,  7  Ala.  154;  Oswitchee  Co.  v.  officer  is  not  bound  to  determine  con- 
Hope,  5  Ala.  629;  Patton  v,  Hamner,  flicting  claims  at  his  peril.  Daugherty 
28  Ala.  618.  V,  Moon.  59  Tex.  397. 

2.  Jackson  v,  Anderson,  4  Wend.  (N.  6.  Bressler  v.  Beach,  21  111.  App. 
Y.)  474,  in  which  case,  however,  it  is  423,  in  which  case  it  was  considered 
intimated  that  this  right  does  not  exist  necessary  to  give  the  officer  such  in- 
where  there  is  collusion  between  the  formation,  although  the  assignment  of 
parties  for  the  obvious  purpose  of  de-  the  judgment  appeared  of  record, 
frauding  the  sheriff  out  of  his  fees;  7.  Fowler  v.  Pearce,  7  Ark.  28,  44 
Brown  v.  Ferguson,  2  How.  Pr.  (N.  Am.  Dec.  526,  holding  that  the  plain- 
Y.  Supreme  Ct.)  178,  holding  that  an  tiff  may  order  the  return  of  the  writ  or 
irregular  execution  may  be  withdrawn  a  suspension  of  action  thereunder,  re- 
before  any  levy  has  been  made,  by  the  gardless  of  the  rights  of  officers ;  Red- 
voluntary  act  of  the  plaintiff,  without  dick  v.  Cloud,  7  111.  670;  Kershaw  v. 
ftnj  motion  to  the  court.    See   also  Delahoussaye,  9  Rob.  (La.)  77. 
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whole  of  the  defendant's  property.* 

Tlie  Olgeet  of  a  Lovy  is  to  take  property  belonging  to  the  debtor  into 
the  custody  of  the  law,  and  by  this  act  of  the  officer  render  it 
liable  to  the  lien,  if  any,  of  the  execution,  thus  putting  it  out  of 
the  power  of  the  judgment  debtor  to  divert  it  to  any  other  use  or 
purpose.* 

2.  Vecessity  to  Levy  the  Writ — a.  In  General. — An  execution 
does  not  authorize  the  sale  of  the  debtor's  property  without 
making  a  levy ;  and  the  sheriff,  during  the  life  of  the  writ,  must 
make  an  actual  levy  upon  the  property  proposed  to  be  sold.' 

Babftitatioii  of  Other  Property  for  That  Token. — The  officer,  after  having 
levied  upon  property  and  advertised  it  for  sale,  has  no  authority 
to  substitute  and  offer  for  sale  other  property  than  that  taken, 
even  with  the  debtor's  consent.* 

b.  On  Chattels. — It  is  settled  by  an  unbroken  line  of  decisions 
that,  whatever  may  be  the  effect  of  the  delivery  of  the  writ  to  the 
officer  as  binding  the  debtor's  goods,  the  sheriff  has  no  power 

1.  Per  Ragan,   C,   in    Burkett   v,  result,  as  an  attachment  is  a  proceed- 

Clark,  46  Neb.  466.     See  also  Ander-  ing  in  personamy  and  its  object  is  to 

son  V.  Lee,  53  Ga.  189;  Karnes  v.  Al-  secure  the  creditor  and  compel  theap- 

exander,  93  Mo.  660 ;  H  organ  v.  Lyons,  pea  ranee  of  the  debtor.    Per  Millii 


59  Minn.  217,  citing  7  Am.  and  Eng.  J.,  in  Boggess  v.  Gamble,  3  Coldw. 

Encyc.  of  Law  (1st  ed.)  148.  (Tenn.)  148. 

In  Lloyd  r.  WyckofT,  11  N.J.  L.  218,  2.  Per  Emmett,  C.  J.,  in  Tullis  r. 

Drake,  T.,  says :  "  The  phrase  to  levy  Brawley,  3  Minn.  277. 

bears  different  significations,  accord-  S.  Kellogg  v.  Buckler,  17  Ga.  187; 

ing  to  its  object.     To  levy  war  is  to  Smith  v.  Smith,  60  N.  Y.  161;  Hath- 

make  war.    To  levy  money  is  to  exact  away  v.  Howell,  54  N.  Y.  97;  Walker 

it.     And  although  its  application   to  v.  Henry,  85  N.  Y.  130,  in  which  last- 

the  first  part  of  the  execution  of  a  writ  mentioned  case  it  is  held  that  no  con- 

of  fieri  facias  may  be  comparatively  structive  levy  can  arise  or  be  presumed 

modern,  yet  the  expression  *  to  levy  on  from  the  mere  delivery  of  the  exccu- 

goods  and  chattels '  is  one  that  has  been  tion  to  the  officer.     See  also  McComba 

long  used  in  the  English  law  books,  and  v.  Becker,  3  Hun  (N.  Y.)  342. 

in  those  of  our  neighboring  states ;  and.  In  LonlBiana, where  a  levy  is  made  and 

wherever  found,  it  means  to  do  the  act,  the  writ  is  returned  unsatisfied,  and  an 

or  acts,  by  which  a  sheriff  sets  apart  alias   is   issued,   a  new  levy  must  be 

and  appropriates,  for  the  purpose  of  made.     Black  v,  Catlett,  i  Rob.  (La.) 

satisfying  the  command  of  his  writ,  a  540;    Roman   v.  Denny,  19  La.  Ann. 

part  or  the  whole  of  the  defendant's  521;  Cochrane  v,  U.S.  Bank,  11  Rob. 

goods  and  chattels.''  (La.<)  64. 

The  word  **levy"  does  not  mean,  ex  4.  State  v.  Fuller,  14  Ohio  5451  in 
vi  terminij  a  seizing  or  taking  actual  which  case  the  court  said:  '*Sach  t 
possession  by  lay  ing  hands  on  the  prop-  practice  would  tend  to  the  introduc- 
erty,  but,  in  its  legal  acceptation,  the  tion  of  gross  abuses.  This  officer,  act- 
act  of  appropriating — singling  out  cer-  ing  as  a  constable,  had  no  authority  to 
tain  property  of  the  debtor  for  the  sat-  do  so — no  right  to  make  a  levy  upon 
isfaction  of  an  execution ;  and  it  is  done  property  and  leave  it  in  the  possession 
by  making  an  indorsement  to  that  effect  of  the  judgment  debtor,  except  at  his 
upon  the  execution.  Bland  v.  Whit-  peril.  He  had  no  right,  after  adver- 
field,  I  Jones  L.  (N.  Car.)  122.  tising  it  for  sale,  to  substitute  other 

Dlgtlnetlon  between  Levy  of  Attacb-  property  and  offer  it  for  sale  under 

ment  and  Executioii. — A  levy  of  an  exe-  such  advertisement.      When  be  took 

cution  upon  personal  property  is  an  such   responsibilitv  upon  himself  he 

actual  divesture  of  title,  while  a  levy  became  liable  for  the  amount  due  upon 

of  attachment  is  followed  by  no  sucn  the  execution.'^ 
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over  any  goods  of  the  debtor  except  such  as  he  has  levied 
upon.^ 

SifflfliMiof  of  JkXtmrj  of  Writ. — When  it  is  said  that  the  goods  under 
the  common  law,  or  under  statutes,  are  bound  from  the  delivery 
of  the  writy  it  does  not  mean  that  a  levy  is  unnecessary,  but  that 
the  goods  are  bound  so  as  to  enable  the  sheriff,  at  any  time  be- 
fore the  return  of  the  writ,  to  levy  on  so  much  of  the  property  as 
shall  be  requisite.* 

L  Arkansas. — Kennedy  v.  Clayton,  well  v.  Cape  Fear  Bank,  3  Dev.  L.  (N. 

29  Ark.  370;  Field  v.  Lawson,  5  Ark.  Car.)  379,  33  Am.  Dec.  733;  Long  v. 

376.  Hall,  97  N.  Car.  386. 

California, — Taffts  t;.  Manlove,  14  Pennsylvania, — Lewis  v.  Smith,  3 

Cal.  47;    Dutertre  v,  Driard,  7  Cal.  S.  <fe  R.  (Pa.)  143;  Rudy  v.  Com.,  35 

549;  Smith  V.  Morse,  3  Cal.  524.  Pa.  St.  166,  78  Am.  Dec.  330;  Weiden- 

Colorado.  —  Herr   v.   Broadwell,    5  saul  v,  Reynolds,  49 Pa.  St.  73 ;  Schuyl- 

Colo.  App.  467,  fer  Thomson,  J.  kill  County's  Appeal,  30  Pa.  St.  358 ; 

Delaware, — Layton  v.  Steel,  3  Harr.  Paxson's    Appeal,    49    Pa.    St.     195 ; 

(Del.)  513.  Stern's  Appeal,  64  Pa.  St.  447 ;  Davids 

Georgia. — Yoemans  v.  Bird,  81  Ga.  v,  Harris,  9  Pa.  St.  501 ;  Bank  v.  For- 

340;  Hart  V.  Thomas,  75  Ga.  529;  Isam  dyce,  9  Pa.  St.  275. 

V,  Hooks,  46  Ga.  309;  Sheriff  v.  Shock-  Ohio.  —  Murphy    v.    Swadener,   33 

ley,  39  Ga.  710.  Ohio  St.  85 ;  State  v.  Fuller,  14  Ohio 

lov/a,  —  Reeves  v.  Sheriff,  16  Iowa  545. 

234,  85  Am.  Dec.  513.  Tennessee.  —  James  v,  Kennedy,  10 

Kansas. — }ones  Stationery,  etc.,  Co.  Heisk.  (Tenn.)  607;  Bradley  t;.  Kesee, 

V,  Case,  26  Kan.  399,  40  Am.  Rep.  310.  5  Coldw.   (Tenn.)  323,  94  Am.  Dec. 

Kentucky.  —  Demint  V.Thompson,  246.      See  also   Evans  v.    Higdon,    i 

80  Ky.  355.     See  also  Huston  v.  Dun-  Baxt.  (Tenn. )  345. 

can,  I  Bush  (Ky.)  305.  Texas, — Bryan  v.  Bridge,  6  Tex.  137. 

Maryland,  —  Beatty  v.  Chapline,  3  Vermont,  —  Jewett  v.  Guyer,  38  Vt. 

Har.  &  J.  (Md.)  7,/tfr  Chase,  C.  J.  209. 

Michigan. — Quackenbush  v.  Henry,  Virginia. —  Humphrey  v,    Hitt,   6 

42  Mich.  75.  Gratt  (Va.)  509. 

Minnesota.  —  Horgan  v.  Lyons,  59  2.  Lloyd  v.  Wyckoff,  11  N.  J.  L.  3i8. 

Minn.  317.  And  see  the  following  cases :  Layton 

Mississippi,  "■^VfxMis  v,   Loeb,    59  t.  Steel,  3  Harr.  (Del.)  513;  Persels  v. 

Miss.  169;  Butler  t;.  Lee,  54  Miss.  476;  McConnell,  16  111.  App.  526,  holding 

Parker  v.  Dean,  45  Miss.  408 ;  Gates  v,  that  although  the  writ,  upon  going  into 

Flint,  39  Miss.  365.     See  also  Minter  an  officer's  hands,  is  a  lien  on  the  debt- 

V,  Swain,  53  Miss.  174 ;  Banks  v.  Evans,  or's  property,  the  officer  is  not  author- 

10 Smed.  &  M.  (Miss.)  35,48  Am.  Dec.  ized  to  maintain  replevin,  unless  he 

734;Haniblent'. Hamblen, 33 Miss. 455.  has  made  an  actual  levy;  Reeves  v, 

Missouri. — Karnes  v.  Alexander,  93  Sheriff,  16  Iowa  234,  85  Am.  Dec.  513; 

Mo.  660;  Wise  V,  Darby,  9  Mo.  131.  Wright  v.  Morley,  150  Mass.  C13,  hold- 

New  yersey. — Cook  v.  Wood,  16  N.  ing  that  it  is  insufficient  for  the  officer 

J.  L.  254;  Matthews  v.  Warne,  11  N.J.  to  merely  minute  on  the  execution  the 

L.  295;  Lloyd  V.  Wyckoff,  11  N.  J.  t.  time  it  was  delivered  to  him ;  Wise  v, 

3i8.    See  also  Nelson  v.  Van  Gazelle  Darby,  9  Mo.  131 ;  Wintermute  v.  Han- 

Vahre  Mfg.  Co.,  45  N.  J.  Eq.  594.  kinson,  6  N.  J.  L.  140,  holding  that  the 

NesaTork. — Stonebridge  v.  Perkins,  officer  cannot  maintain  trover  until  he 

Hi  N.  Y.  I ;  Colt  V,  Phoenix  F.  Ins.  has  made  a  levy ;  Abeel  v,  Anderson, 

Co.,54N.  Y.  595;  Stief  v.  Hart,  i  N.  39  Hun  (N.  Y.)  514,  9  Civ.  Pro.  Rep. 

Y.  3o;  Bliss  v.  Ball,  9  Johns.  (N.  Y.)  (N.  Y.)  274,  3  How.  Pr.  N.  S.  (N.  Y.) 

13a;  Ryder  v.  Gilbert,  16  Hun   (N.  489;  Bond  v.  Willett,  31  N.  Y.  102,  i 

Y.)  163.  Abb.  App.  Dec.  (N.  Y.)  165,  i  Keyes 

North  Carolina.— State  v.  Poor,  4  (N.  Y.)  377,  holding  that  there  must 

Dev.  &  B.  L.  (N.  Car.)  384;  Blevins  v,  be  an  actual  levy  as  against  a  bona  fide 

Baker,  11  Ired.  L.  (N.  Car.)  291 ;  Sea-  purchaser,  under  3  Rev.  Stat.  N.  Y.  366, 
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The  (Mbpring  of  aa  Animal  upon  which  a  levy  has  been  made,  born 
after  the  levy,  is  as  much  in  possession  of  the  officer  as  its  mother, 
and  is  to  be  considered  as  if  it  had  been  levied  upon,  and  there  is 
no  necessity  to  make  any  additional  levy.* 

c.  On  Land. — According  to  the  overwhelming  weight  of  au- 
thority it  is  indispensable  that  there  shall  be  a  levy  upon  land 
before  selling  it  under  an  execution  ;*  but  cases  are  not  wanting 
in  which  a  formal  levy  on  land  has  been  considered  unnecessary.' 

Title  of  Porohaser. — According  to  some  authorities,  the  failure  of 
the  sherifT  to  levy  an  execution  upon  land  before  selling  it  will  not 
vitiate  the  title  of  a  purchaser.* 

^  17;  Hathaway  v,  HoweU,  54  N.  Y.  Md.  155;  Jarboe  v.  Hall,  37  Md.  345; 

97;    Marsh  r.  Lawrence,  4  Cow.   (N.  Berry  v.  Griffith,  2  Har.  s  G.  (Md.) 

Y.)  461 ;  Butler  v.  Maynard,  11  Wend.  337,  18  Am.  Dec.  309;  Waters  v.  Dn- 

(N.  Y.)  548;  Cluley  v.  Lockhart,  59  vail,  11  Gill  &  J.  (Md.)37;  Kstep  p. 

Pa.  St.  376,  ^  Am.  Dec.  350,  holding  Weems,  6  Gill  &  J.  (Md.)  303. 

that  until  the  officer  has  levied  he  can  Mississippi.  —  Hamblen  v.  Hamb- 

maintain  no  action  founded  upon  an  len,  33  Miss.  455. 

injury  done  to  the  possession;  Lewis  Pennsylvania. —  Henderson  v.  Hen- 

t;.  Carsaw,  15  Pa.  St.  34;  Humphreys,  derson,  133  Pa.  St.  399,   19  Am.  St 

Hitt,  6  Gratt  (Va.)  509.  Rep.  650,  in  which  case  it  was  held 

Property    Previous^    Attached.  —  In  that  the  delivery  of  the  writ  to  the 

New  Tork  it  has  been  held  that  where  sheriff  with   specific    instructions  to 

property  has  been  seized  by  the  sher-  levy  upon  certain  property  particularly 

iff  by  virtue  of  an  attachment,  he  must  described  was  insufficient, 

retain  it  in  his  possession,  etc.,  until  South  Carolina. — ^Manning  f.  Dove, 

the  determination  of  the  action,  and  10  Rich.  L.  (S.  Car.)  395. 

if  the  plaintiff  recover  judgment,  until  Tennessee. —  Harman    v.   Hann,  6 

the  property  is  sold  under  execution  Baxt.  (Tenn.)90. 

issued  thereon,  and  when  an  execution  Texas. — Sayles  Civ.  Stat,  art.  2291, 

is  issued  on  a  judgment  recovered  by  dispenses  with  an  entry  upon  the  prcm- 

the  plaintiff  the  sheriff  does  not  levy  ises,   but  requires  an  indorsement  of 

such  execution,  because  a  levy  has  al-  the   levy  upon  the  writ.    Sanger  r. 

ready  been  made  by  virtue  of  the  at-  Trammell,66Tex.36i;  Redlickt'.Wil- 

tachment.    See  also  Smith  v.  Orser,  Hams  (Tex.  1887),  5  S.  W.  Rep.  375- 

43  N.  Y.  132.  See  also   Hancock   v.  Henderson,  45 

1.  Talbotv.  Magee,  59M0.  App.347,  Tex.  479;  Cavanaugh  r.  Peterson,  47 
in  which  case  it  was  held  that  a  colt  Tex.  197. 

which  had  been  foaled  after  a  levy  8.  Bagley  v.  Ward,  37  Cal.  121,  99 
had  been  made  upon  a  mare,  was  as  Am.  Dec.  256 ;  Wood  v.  Colvin,  2  Hill 
much  in  the  possession  of  the  constable  (  N.  Y.  )  566;  Van  Gelder  v.  Van 
who  made  the  levy  as  the  mare.  Cif-  Gelder,  26  Hun  (N.  Y.)  356. 
ing^  in  support  of  the  general  proposi-  In  mnnesota  it  has  been  held  that  a 
tion  that  the  ownership  of  the  offspring  statute  providing  that,  **  until  a  levy, 
of  an  animal  follows  the  ownership  of  property  is  not  affected  by  the  execu- 
the  mother,  Edmonston  v,  Wilson,  49  tion,"  applies  only  to  personal  prop- 
Mo.  App.  491 ;  White  v.  Storms,  21  Mo.  erty,  and  that  no  formal  levy  of  an  ex- 
App.  288;  Sheriff  v.  Ball,  33  Mo.  156.  ecution  upon  real  property  is  necessary. 

2.  Alabama. — Ware  v.  Bradford,  2  Knox  i^.  Randall,  24  Minn.  479;  Lock- 
Ala.  676,36  Am.  Dec.  427, /^r  Collier,  wood  v.  Bigelow,  11  Minn.  113;  Bid- 
C.  J.,  obiter.  well  v.  Coleman,  11  Minn.  78;  Folsora 

Arkansas, — Hughes  v.  Watt,  26  Ark.  v.  Carli,  5  Minn.  333,  80  Am.  Dec. 

338, /«r  Gregg,  T.  429;  Ash  ton  v.  Slater,  19^  Minn.  347; 

Kentucky.  —  Addison    v.    Crow,    5  Hutchins  v.  Carver  County,  16  Minn. 

Dana(Ky.)  271.  13;   Rohrer  v.  Turrill,  4  Minn.  407; 

'  Af<iry/ai»</.— Elliott  V.Knott,  14  Md.  TuUis  v.  Brawley,  3  Minn.  277.    See 

121,  7^  Am.  Dec.  519;  Dorsey  v.  Dor-  also  Wakefield  v.  Brown,  38  Minn.  361. 

»ey,  28  Md.  388;  Wright  v.  Orrell,  19  4.  In  McEntire  v.  Durham,  7  Ired. 
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Bpeeial  Xiteatton  Blreettd  againit  Luid. — It  would  seem  that  where  a 
particular  tract  of  land  is  decreed  to  be  sold  and  an  order  of  sale 
or  special  execution  is  issued,  no  formal  levy  is  necessary,  as  the 
court  has  complete  jurisdiction  of  the  property  without  any 
formal  levy,  and  the  sheriff  has  no  power  to  seize  or  sell  any  more 
or  less  than  the  specific  lot  which  he  is  ordered  to  sell.^ 

Braprietj  of  Lovy  npon  Land. — Even  where  it  has  been  held  that  a 
formal  levy  on  real  estate  need  not  precede  a  sale,  it  has  been  con- 
sidered that  such  a  step  is  entirely  proper.^ 

Si  By  What  Officer. — The  levy  must  be  made,  as  a  general  rule, 
by  the  sheriff  to  whom  the  execution  is  directed,  as  the  writ  con- 
fers no  authority  upon  any  other  officer.'  But  the  clerical  work 
of  writing  out  the  levy  or  making  an  inventory  may  be  per- 
formed by  any  person  whom  the  sheriff  sees  proper  to  employ.* 

Ai  AUai  Snratlen  must  be  levied  by  the  officer  to  whom  it  is 

L.  (N.  Car.)  151,  the  court  sajs:  that  a  levy  bj  an  officer  other  than  the 
"  There  is  no  law,  that  we  know  of,  one  to  whom  the  writ  is  directed  is  not 
which  requires  a  purchaser  of  land  at  authorized,  although  the  writ  might 
a  sheriff's  sale  to  show  that  the  execu-  have  been  properly  directed  to  such 
tions  had  been  levied  on  the  same  be-  other  officer.  Citing-  Gowdy  v,  San- 
fore  the  sale  by  the  sheriff  to  him ;  if  ders,  88  Ky.  346,  and  Menderson  v. 
he  shows  a  judgment,  execution  sale,  Specker,  79  Ky.  509,  the  writ  in  the 
and  a  sheriff's  deed  to  himself  for  the  last-mentioned  case  being  an  attach- 
land,  he  is  entitled  to  recover  the  pos-  ment. 

session,  as  against  the  defendant  in  the  In  Louisiana  it  is  expressly  provided 

execution."      See    also    Hamblen    v,  by  Code  Prac,  art.  642,  that  the  levy 

Hamblen,  33  Miss.  455.    .  must  not  be  made  by  any  other  officer 

b  HttTland,  however,    it  has   been  than  the  one  to  whom  the  writ  is  di- 

held  that  a  sale  of  land,  unless  pre-  rected.     Levy  v.  Acklen,  37  La.  Ann. 

ceded  by  a  levy,  is  invalid,  and  that  545. 

the  purchaser  acquires  no  title.  Jarboe  Levy  by  Constable  of  Writ  Directed  to 

V,  Hall,  37  Md.  345 ;  Waters  v.  Duvall,  Sheriff. — Where  it  is  provided  by  stat- 

II  Gill  &  J.  (Md.)  37 ;  Elliott  r*.  Knott,  ute  that  an  execution  must  be  directed 

14  Md.  131,  74  Am.  Dec.  519.     But  see  to  the  sheriff  of  the  county  where  it 

Estep  V,  Weems,  6  Gill  &  J.  (Md.)  303,  is  to  be  served,  a  levy  by  a  constable  is 

In  which  it  was  held  that  in  ejectment  unauthorized  and  invalid.    Satterwhite 

bjthe  purchaser  it  is  not  incumbent  v,   Melczer   (Arizona   1890),  24    Pac. 

upon  the  purchaser  to  prove  a  seizure  Rep.  184. 

of  the  land  by  the  sheriff.  Levy  by  Sheriff  of  Writ  Directed  to 

1.  Smith  V,  Burnes,  8  Kan.  197.  See  Constable. — In  Michigan,  under  Com- 

alsoBankof  British  Columbia  t;.  Page,  piled  Laws  187 1,  §  5&,  a  sheriff  may 

7  Oregon  454,  holdine  that  mortgaged  levy  an  execution  directed  to  a  consta- 

premises  may  be  sold  under  a  decree  ble.     Foster  v.  Wiley,  27  Mich.  244, 15 

of  foreclosure    without    making    any  Am.  Rep.  185. 

formal  levy  or  seizure,  and  that  the  Death  of  Officer  and  Expiration  of  Term 

sheriff  need  only  proceed  to  advertise  of  Office. — Upon  the  questions  arising 

and  sell  the  premises.  as  to  the  effect  of  the  death  of  an  offi- 

S.  Knox  V,  Randall,  24  Minn.  479.  cer  or  the  expiration  of  his  term  of 

1.  Porter  v,  Stapp,  6  Colo.  32 ;  By-  office    after    an    execution    has   been 

bee  V.  Ashby,  7  111.  151,  43  Am.  Dec.  placed  in  his  hands,  and  for  a  discus- 

47;    See  also  Steel  v.  Metcalf ,  4  Tex.  sion  of  the  powers  and  duties  of  his 

Civ.  App.  313,  holding  that  an  execu-  successor  and  deputies,  see  the  article 

tion  addressed  to  the  sheriff  of  one  Sheriffs. 

county  will  not  justify  a  seizure  by  the  4.  Lloyd  v.  Wyckoff,  11  N.J.  L.  218. 

sheriff  of  another  county.     See  further  See  also  Cox  t^.  Montford,  60  Ga.  62, 

Johnson  v.  Elkins,  90  Ky.  163,  holding  holding  that  an  illiterate  officer  may 
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directed,  and  an  indorsement  by  the  clerk  on  the  alias  of  the  levy, 
made  under  the  original  writ  is  unauthorized.^ 

A  Third  PenoA  assuming  to  act  as  a  special  deputy  cannot  make 
the  levy  where  the  deputation  is  unauthorized  and  void.' 

BiAqaaUileation  of  Of&ocr. — An  officer  who  is  disqualified  by  reason  of 
his  having  an  interest  in  the  judgment  which  is  the  foundation 
of  the  execution,  cannot  make  the  levy,  although  the  writ  be 
directed  to  him.' 

An  EzeontioA  Imed  to  Any  Oomtablo  may  be  levied  by  a  constable 
other  than  the  one  to  whom  it  is  first  delivered,  provided  the  levy 
be  made  by  a  constable  who  is  qualified  to  act.^ 

Tho  Offloor  if  Confined  to  Hii  Own  County. — An  execution  does  not 
authorize  the  officer  to  whom  it  is  directed  to  go  outside  of  his 
county  and  make  levy  upon  property  there  situated,  and  if  he 
cannot  find  property  in  his  own  county  it  is  his  duty  to  return 
the  writ  accordingly.* 

have  the  levy  written  out  by  another,  cipal,  and  the  principal  is  liable  for  anj 

and  he  may  sign  it  with  his  mark.  improper  conduct  of  the  deputy  in  the 

1.  Alley  V,  Carroll,  3  Sneed  (Tenn.)  exercise  of  the  office.  But  the  recourse 
no,  in  which  case  it  was  said  that  no  which  may  be  had  to  the  principal  may 
effect  could  be  predicated  on  the  act  not  be  adequate  to  guard  the  interest  of 
of  the  clerk,  as  it  was  simply  a  nullity,  the  defendant  against  the  wily  acts  of  an 

2.  McMillan  v.  Rowe,  15  Neb.  520.  interested  deputy." 

S.  Erwin  v.  Bowman,  51  Tex.  513,  In  Singletary  v.  Carter,  i  Bailey  L. 

holding  that  an  officer  who  is  disquali-  (S.  Car.)  ^67,  3i  Am.  Dec.  480,  the 

fied  by  reason  of  his  having  an  inter-  officer  to  whom  the  writ  was  directed 

est  in  the  judgment,  in  making  a  levy,  was  the  plaintiff,  and  a  levy  made  bj 

commits  a  trespass.  his  deputy  was  not  upheld,  and  it  was 

In  Carpenters. Stilwell,  11  N.  Y.  61,  held  that  a  purchaser  thereunder  ac- 
it  is  said  that  to  allow  an  officer  to  wield  quired  no  title.  See  also  May  v.  Wal- 
the  process  of  the  court  in  his  own  be-  ters,  2  McCord  L.  <S.  Car.)  470,  hold- 
half  is  contrary  to  well-settled  princi-  ing  that  when  a  sheriff  is  disqualified 
pies  of  public  policy,  and  would  lead  to  by  reason  of  interest  in  the  process  tbe 
great  abuse.  Citings  Com.  Dig.,  Vis-  deputy  is  also  disqualified, 
count,  E,  1.  4.  Uounty  Ct.  v.  Buck,  27  111.  440. 

See  also  Mills  v.  Young,  23  Wend.  In  Lynn  v.  Sisk,  9  B.  Mon.  (ky) 
(N.  Y.)  314, wherein  it  is  said :  **  What-  135,  it  is  said  that  where  an  execudoQ 
ever  may  be  the  rule  in  relation  to  comes  into  the  hands  of  one  constable, 
mesne  process,  it  is  clear  that  the  and  is  by  him  delivered  to  another  to 
sheriff  cannot  execute  final  process  in  be  levied,  it  is  proper,  but  not  indis- 
his  own  favor.  I  find  no  authority  for  pensable,  that  the  officer  to  whom  die 
such  a  practice,  and  to  allow  it  would  writ  was  first  delivered  should  note  on 
be  opening  a  wide  door  to  abuse  and  the  writ  the  fact  and  the  date  of  its  de- 
oppression."  livery  by  him  to  another  constable. 

DlBanaliflcatlon  of  Deputy.— In  Riner  6.  Oldfield  v.  Eulert,  148  111.  614; 
V.  Stacy,  8  Humph.  (Tenn.)  288,  it  is  Stephenson  v.  Doe,  8  Blackf.  (Ind.) 
said  that  it  is  unlawful  for  a  sheriff  to  508,  46  Am.  Dec.  489;  Benson  v. 
levy  his  own  execution,  and  that,  upon  Smith,  42  Me.  414,  66  Am.  Dec.  285; 
the  same  principles  of  public  policy,  it  Pillsbury  v.  Smyth,  25  Me.  427;  Min- 
is unlawful  for  a  deputy  sheriff  to  exe-  gum  v.  Hamlet,  8  Ired.  L.  (N.  Car.) 
cute  processes  to  which  he  is  a  party.  44 ;   Hardy  v.  Jasper,  3  Dev.  L.  (N. 

In   Chambers    v.   Thomas,  i    Litt.  Car.)  158;  Kendrick  v.  Rice,  16  Tex. 

(Ky.)  268,  3  A.  K.  Marsh.  (Ky.)  536,  254;  Kent  v.  Roberts,  2  Story  (U.S.) 

it  is  said:  "A  deputy,  it  is  true,  is  591. 

appointed  by  the  principal  sheriff ,  and  In  Needles  v.  Frost,  2  Okla.  I9iit 

regularly  acta  in  the  name  of  the  prin-  is  said,  by  Burford,  J.,  that  if  an  officer 
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Iial  lyiag  Pwrf|y  in  Two  CoutlM. — A  sheriff  is  not  authorized  to 
seize  or  sell  land  as  a  whole  when  a  part  thereof  is  situated  in  his 
county  and  a  portion  in  another  county.^ 

OmtoUo  Vol  OosfliMa  to  Hii  Own  Prodnol. — Where  a  constable  is 
authorized  by  statute  to  execute  process  throughout  the  county, 
he  may  levy  an  execution  on  property  within  the  county,  although 
it  is  not  in  his  beat  or  precinct.* 

Xaadainiis  to  Compel  Lory. — ^The  remedy  against  the  officer  for 
failure  to  make  a  levy  by  an  action  at  law  against  him  directly,  or 
on  his  official  bond,  is  ordinarily  adequate  and  sufficient,  and 
a  writ  of  mandamus  will  not  be  issued  to  compel  him  to  make  a 
levy.' 

4.  Time  of  iffa^Ving — a.  IN  General. — The  levy  must  not  be 
made  until  the  officer  has  received  the  writ  and  had  directions, 
express  or  implied,  to  make  a  levy.*  It  must  precede  the  sale,* 
and  must  be  made  within  the  time  fixed  by  statute.^ 

attempts  to  execute  the  writ  beyond  the  property  levied  upon  was  found  in 

his  jurisdiction  his  acts  will  be  void  the  bailiwick  of  the  officer  making  the 

and  he  maj  be  enjoined.      See  also  levy. 

Pillsbury  V.  Smyth,  35  Me.  437,  hold-  8.  Habersham  v.  Sears,  11  Oregon 

log  that  a  levy  on  land  made  under  a  a.^i,  citings  as  an  illustration  of  thesuf- 

writwhichisnotdirected  to  any  officer  nciency  of  the  remedy  by  an  action, 

in  the  county  in  which  the  land  lies,  by  Miller  v.  State,  61  Ind.  503.     In  the 

an  officer  of  such  county,  is  unauthor-  first-mentioned  case  the  court  entered 

ized  and  void  as  to  a  subsequent  at-  into  an  elaborate  and  exhaustive  exam- 

tachiog  creditor.  ination  of  the  purposes  of  the  writ  of 

I.  Benson  v.  Smith,  43  Me.  418,  ^  mandamus  and  the  circumstances  un- 

Am.  Dec.  285.  der  which  it  is  issuable,  and  concluded 

Qaofgla  Statute. — Under  Code  Ga.,  %  that  the  plaintiff  had  a  specific  remedy 

3644,  where  land  subject  to  levy  lies  fully  adequate  by  action. 

partly  in  two  counties,  and  the  defend-  4.  Hall  v,  Crocker,  3  Met.  (Mass.) 

ant's  residence  is  in  one  of  them,  the  245,  wherein  Shaw,  C.  }.,  says,  obiter^ 

sheriff  of  that  county  may  seize  and  that  were  the  officer  to  appoint  an  ap- 

sell  the  whole  tract.     Fambrough  v,  praiser  and  give  notice  to  the  debtor 

Amis,  58  Ga.  519.  to  appoint  one  before  he  had  received 

Sevaraaoe  of  Conntf  after  Institution  the  execution  and  had  directions  from 

of  Bolt. —  In  Kent  v,  Roberts,  3  Story  the  creditor  to  levy  it  on  real  estate, 

(U.  S.)  591,  Story,  T.,  expresses  the  his    acts  would    be    inoperative    and 

opinion  that  where  land  lying  in  the  void. 

officer's  county  is  attached,  and  there-  5.  Conniff  v.  Doyle,  8  Phila.  (Pa.) 

after  the  county  is  severed  so  that  the  630,  wherein  Hardin,  P.  J.,  explains 

land  no  longer  lies  in  his  county,  he  the  successive  steps  to  be  taken  by  the 

has  no  authority  to  levy  and  execute  sheriff  under  Act  Pa.,  June  16,  1836, 

an  execution  issued  on  the  judgment,  which  provides  that  the  officer  shall,  if 

S.  Cundiff  V.  Teague,  46  Tex.  475;  the  defendant  refuses  or  neglects  to 

dUiinguishing  Leland  v,  Wilson,  34  pay  the  debt,  proceed  to  levy  and  sell, 

Tex.  94,  the  decision  in  which  case  was  etc. 

founded  upon  a  statute  which  did  not  6.  Cake  v.  Cannon,  3  Houst.  (Del.) 
authorize  the  officer  to  execute  proc-  427,  holding  that,  under  a  statute  pro- 
esses  throughout  the  county.  viding  that  the  writ  shall  attach  to  and 

In  Lewis  v.  Wall,  70  Ga.  646,  it  was  bind  all  the  goods  of  the  defendant 

held  immaterial  that  the  levy  was  made  from  the  time  it  comes  to  the  sheriff's 

by  a  constable  outside  of  the  district  hands,  provided   it  be  levied  within 

that  rendered  the  judgment,  and  out-  sixty  days  thereafter,  it  is  proper  and 

aide  of  the  county  of  the  defendant's  necessarythat  the  writ  should  be  levied 

(ctidence,  when  tt  was  apparent  that  within  sixty  days. 
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b.  Before  the  Return  Day.  —The  sheriff  may  levy  the  exe 
cution  the  moment  it  reaches  his  hands ;  ^  but,  as  a  general  propo- 
sition, so  far  as  concerns  the  power  derived  by  the  sheriff  from  the 
writ,  he  may  make  the  levy  at  any  time  during  the  life  of  the 
writ,  u  e.y  he  has  the  entire  time  within  which  the  writ  is  returnable.* 

Greditor*i  Sight  to  Ezpeditioni  Levy. — The  creditor,  however,  is  entitled 
to  insist  that  the  officer  shall  proceed  with  reasonable  celerity  to 
seize  the  property  of  the  debtor,  even  in  the  absence  of  specific 
instructions  to  the  officer,  if  the  latter  knows,  or  by  reasonable 
effort  can  ascertain,  that  the  debtor  has  property  liable  to  seizure;* 
and  special  instructions  from  the  creditor,  accompanied  with  in- 
formation of  facts  constituting  a  necessity  for  an  immediate  levy, 
must  be  complied  with  when  practicable.* 

c.  On  the  Return  Day. — The  execution  continues  in  lifedur. 
ing  the  return  day,  and  a  levy  may  be  made  on  that  day,*  or,  at 
least,  as  has  been  said,  at  any  time  on  the  return  day,  so  long  as 
the  court  to  which  it  is  returnable  continues  in  session  that  day.* 

1.  Per  Prjor,  J.,  in  Goode  v.  Miller,  jeopardy."    See  further  Armstrong  t^. 

78  Ky.  235.  Grant,  7  Kan.  285,  wherein  it  is  held, 

a.  Langdon  t;.  Chittington,  2  Root  under  Gen.  Stat.  Kan.  714,  $448,  which 

(Conn.)    133;    Dayton    v,   Lynes,    31  provides  that  the  officer  "  shall  proceed 

Conn.  578;  Hombs  v,  Corbin,  20  Mo.  immediately  to  levy,"  that  it  is  un- 

App.  497;  States.  Leland, 82  Mo.  260;  doubtedly  the  duty  of  the  sheriff  to 

State  V,  Rollins,  13  Mo.  179;  State  v,  levy  as  soon  as  he  conveniently  can 

Ferguson,  13  Mo.  166;  Persons.  New-  after  receiving  the  writ, 

som,  87  N.  Car.  142,  holding  that  where  For  a  FuU  Treatment  of  the  duties  of 

it  is  provided  by  statute  (Bat.  Rev.,  c.  the  sheriff  and  of  his  liability  for  fail- 

18,  5  7)  that  executions  **  shall  be  re-  ing  to  make  a  levy  with  the  necessary 

turnable  to  tiie  term  of  the  court  next  promptness,  and  also  of  the  method  of 

after  that  from  which  they  bear  teste,"  enforcing  his  liability  for  negligence, 

the  sheriflF  is  allowed  all  the  days  of  the  see  the  articles  Sheriffs,  in  this  work 

term  within  which  to  make  his  return,  and  in  the  Am.  and  Eng.  Encyc.  of  Law. 

following   Ledbetter    v.    Arledge,    8  4.  Guiterman  v.  Sharvey,  46  Minn. 

Jones  L.  (N.  Car.)  475 ;  State  v.  Parch-  183,  24  Am.  St.  Rep.  218. 

men,  3  Head  (Tenn.)  609.  5.  Lowry  v.  Reed,  89  Ind.44a  [citing 

8.  Elmore  v.  Hill,  46  Wis.  618,  51  Maud  v.  Barnard,  2  Burr.  812] ;  Gaines 

Wis.  366;  Steele  v,  Crabtree,  40  Neb.  v.  Clark,   i  Bibb  (Ky.)  608, /«fr  Bibb, 

420;  Lindsay  v.   Armfield,   3   Hawks  J. ;  Prescott  z?.  Wright,  6  Mass.20,/tfr 

(N.  Car.)  553, 14  Am.  Dec.  603;  Hearn  Parsons,  C.  J. ;  Sturges' Appeal,  86 Pa. 

v.  Parker,  7  Jones  L.   (N.  Car.)  150;  St.  413. 

Hinman  v.  Borden,  10  Wend.  (N.  Y.)  6.  Blaisdell  v,  Sheafe,  5  N.  H.  aoi 

368,  25  Am.   Dec.  568;    Albany  City  [c/V/»^  Perkins  v.  Woolaston,  i  Salk. 

Bank    v.   Dorr,   Walk.    (Mich.)    318;  321 ;  Wolley  r.  Mosely,  Cro,  Elia.  T^ii 

Greenv.  Lowell,3  Me.  373;  Hargrave  in  which    case   **all  the  justices  and 

V.  Penrod,  i  111.  401 ;   State  v.  Van-  barons  held  that  it  might  well  be  exe- 

dever,  3    Harr.    (Del.)    29;    State   v.  cuted  the  same  day  of  the  return,  for 

Roberts,  12  N.  J.  L.  115 ;  State  v.  Bro-  it  is  sufficient  if  he  hath  it  in  court  the 

phy,  38  Wis.  413 ;  Habersham  v.  Sears,  same  day  to  return  it ;"  Chadboume  v. 

II  Oregon  431;  State  v,  Parchmen,  3  Hodgdon,  i  N.  H.359;  Stevens  r.  Bige- 

Head  (Tenn.)  609,  in  which  last-men-  low,  12  Mass. 434;  Prescott  t*.  Wright, 

tioned  case  it  is  said:  *'He  has   the  6Mass.  20].    In  the  last- mentioned  case 

whole    intervening    period,    between  Parsons,  C.  J.,  says  that  when  an  eiecu- 

the  time  it  comes  to  his  hands  and  the  tion  "is  returnable  to  a  court  to  be 

return  day,  to  do  this,  unless  in  cases  holden  at  a  certain  day  and  place,  it  ma/ 

where,  by  delay  in  the  execution  there-  be  executed  at  any  time  on  that  dar, 

of,   the  debt  might  be  lost  or  put  in  while  the  court  is  sitting;  but  after  the 
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J.  After  the  Return  Day--(i)  TAe  General  Doctrine.— Th^ 
writ  after  the  return  day,  whether  it  has  been  returned  by  the 
oflScer  or  held  in  his  hands,  is  functus  officio  and  confers  upon 
the  sheriff  no  power  or  authority  to  make  a  levy.* 

court  is  adjourned  to  the  next  day,  it  replevin  bond  given  for  property  taken 

cannot  then  be  executed,  the  authority  after  the  return  day  is  void;  Rudd  v. 

of  the  officer  to  execute  it  being  deter-  Johnson,  5  Litt.  (Ky.)  19.     See  further 

mined;  and  it  is  his  duty  to  return  it  to  Bell  v.  Com.,  i  J.  J.  Marsh.  (Ky.)  550. 

the  court  while  sitting."  Louisiana.  —  Dugat     v.    Babin,    8 

1.  Perkins  v,  Woolaston,  i  Salk.  321,  Martin  N.  S.  (  La. )  391 ;  Johnston  v, 

cited  in  Matthews  v,  Warne,  11  N.  J.  Wall,  1  Martin  N.  S.  (La.)  541  [citing 

L.  295,  and  Gaines  v,  Clark,  i  Bibb  Reeves  r.  Kershaw,  4  Martin  (La.)  513, 

(K7.)6o8.    SeealsoBacon'sAbr.,  title  and  Dufour  v.  Camfranc,  11  Martin 

Sheriff,  (N),  cited  and   relied   on  in  (La.)  697]. 

Gaines  v,  Clark,  i  Bibb  (Ky.)  608.  Maine, — Wyer  v.  Andrews,  13  Me. 

Alabama. — Waldrop    v,   Friedman,  168,  29  Am.  Dec.  497,  riViji^  Wakefield 

90  Ala.  157,  24  Am.  St.   Rep.  775,  in  v.  Lithgow,  3  Mass.  249. 

which  case  it  is  said  to  be  immaterial  Maryland. — Gaither    v,  Martin,   3 

whether  any  return  day,  or  a  proper  Md.  146. 

day,  be  specified  in   the  writ  or  not  Massachusetts. — Prescott  v.  Wright, 

[ri/iii^ Morgan  v,  Ramsey,  15  Ala.  190;  6  Mass.  20;  Rand  v.  Cutler,  155  Mass. 

Smith  r.  Mundy,  18  Ala.  182;  Farmers'  451,  citing  Slater  v.  Lamb,  150  Mass. 

Bank  v,  Reid,  3  Ala.   299;    Doe  v.  239.    See  also  Wakefield  v,  Lithgow, 

M'Kinnie,  4  Hawks  (N.  Car.)  279,  15  3  Mass.  249. 

Am.  Dec.  519;   Barnard   v,  Stevens,  Michigan. — Evans    v.   Caiman,    93 

3  Aik.  (Vt.)  429,  16  Am.  Dec.  733].  Mich.  427 ;  (^ackenbush  r>.  Henry,  ^ 
See  also  Bondurant  v.  Buford,  i  Ala.  Mich.  75 ;  Blair  v,  Compton,  33  Mien. 
3S9»  f€r  Collins,  J.  [citing  Devoe  v,  414,  per  Marston,  J. 

Elliot,  3  Cai.   (N.  Y.)  243,  and  Vail  Mississippi. — ^Edwards  f.  Ingraham, 

r.  Lewis,  4  Johns.  (N.  Y.)  450].  31  Miss.  272,   wherein  it  is  said  that 

Arkansas, — Chipman    v,    Fambro,  '*  the  process  was  functus  officio,  and 

16  Ark.  291,  citing  Newton  v.  State  could  therefore  confer  upon  the  sher- 

Bank,  14  Ark.  i.  iff  no  power  or  authority  to  act  in  his 

California, — ^Tower    v.    McDowell  official  capacity." 

(CaL  1892),  31  Pac.  Rep.  843.  Missouri, — McDonald  v.  Gronefeldi 

Connecticut, — Worthington  v,  Holl-  45  Mo,  28;  Jefferson  v,  Curry,  71  Mo. 

ister,  I  Root  ( Conn. )  loi ;  Stoyel  v,  85 ;  State  Bank  v.  Bray,  37  Mo.  194. 

Lawrence,  3  Day  (Conn.)  i.  See  further  Estes  v.  Long,  71   Mo. 

Delaware, —  West    v.   Shockley,    4  605. 

Harr.  (Del.)  287 ;  Lofland  v.  Jefferson,  North  Carolina. — ^Doe  v,  M'Kinnie, 

4Harr.  (Del.)  305.  4  Hawks  (N.  Car.)  279,  15  Am.  Dec. 

IlliMois.—CoTbiB  V,  Pearce,  81  111.  519;  McEachin  v.  McFarland,  i  Dev. 

461,  holding  that  the  writ  has  no  vital-  L.  (N.  Car.)  444;  Huggins  v,  Ketch- 

iij  after  the  return  day,  whether  re-  umy4Dev.  <&B.  L.  (N.Car.)4i4;  Love 

turned  by  the  officer  or  held  in  his  v.  Gates,  2  Ired.  L.  (N.  Car.)  14. 

hands;  Launtz  v.  Gross,  16  111.  App.  Oregon. — Faull  t;.  Cooke,  19  Oregon 

329;  Weaver   v.  Bloomington  Third  455,  20  Am.  St.  Rep.  836,  wherein  Stra- 

Nat.  Bank,   56  111.   App.  664;   Berry  nan,  J.,  said  that  no  authority  had  been 

V.  Levi,  107  111.  612;  Willoughby  v.  cited,  nor,  in  his  opinion,  could  be, 

Dewey,  63  111.  246;  Phillips  v,  Dana,  found,  to  uphold  the  right  to  levy  after' 

4  111-  55i>  in  which  last-mentioned  case  the  return  day. 

it  was  held  that  the  sheriff,  by  going  New  Hampshire. — Range  ley    v. 

to  the  clerk's  office  after  the   return  Goodwin,  18  N.  H.  217. 

day  and  repossessing  hiniself  of  a  writ  New  Jersey. — Kemble  v.  Harris,  36 

which  he  had  returned,  did  not  revive  N.  J.  L.  526;  Matthews  v.  Warne,  11 

its  validity.  N.  J.  L.  295. 

Kentucky. —  Gaines  v.  Clark,  i  Bibb  NewTork. — Ansonia  Brass,  etc.,  Co. 

(Ky.)  608,  following'PGrkin^  v.  Wool-  v.  Conner,  103  N.  Y.  502,  per  Ruger, 

a^ton,  I  Salk.  321 ;  Castleman  v.  Grif-  C.  J. ;  Walker  v.  Henry,  85  N.  Y.  130; 

&th,  Sneed  (ICj.)  293,  holding  that  a  Hathaway  v.  Howell,  54  N.  Y.  97; 
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(2)  Payment  to  Sheriff  after  Return  Day, — To  such  an  extent 
does  the  writ  lose  its  vitality  after  the  lapse  of  the  return  day, 
that  the  sheriff,  unless  a  levy  has  been  previously  made,  after  the 
return  day  has  no  official  authority  to  receive  payment,  and  is  not 
responsible  in  his  official  character  for  money  so  paid  to  him, 
although  it  may  be  that  he  is  liable  in  his  private  capacity  as  for 
money  had  and  received.* 

(3)  Effect  of  Statute  Creating  Lien, — ^A  statute  making  the 
writ  an  absolute  lien  upon  personal  estate,  not  limited  to  the  time 
during  which  the  execution  is  to  run,  but  continuing  until  the 
right  to  levy  a  new  execution  ceases,  does  not  enlarge  the  powers 
of  the  sheriff  so  as  to  authorize  him  to  make  a  levy  after  the  re- 
turn day,  or  to  receive  payment  in  his  official  capacity  after  the 
return  day  where  a  levy  has  not  been  previously  made.* 

(4)  Additional  Levies, — The  fact  that  a  levy  has  been  made  be- 
fore the  return  day  does  not  affect  the  rule  and  authorize  the 
sheriff  to  make  after  the  return  day  any  additional  levies  that  may 
be  necessary.* 

(5)  After  Dissolution  of  Injunction, — Where,  before  the  return 

Devoe  v,  Elliot,  2  Cai.  (N.  Y.)  244;        1.  Chipman  t;.  Fambro,  16  Ar]L39i; 

Grouse  v.  Bailer  (Supreme  Ct.),  10  N.  Hamilton  v.  Ward,  4  Tex.  356  [follow- 

Y.  Supp.  273;  Smith  v.  Smith,  60  N.  ing  Farmers'  Bank  v,  Reid,  3  Ala. 

Y.  161 ;  Murray  v,  Bininger,  3  Abb.  299,    and   Rudd   v,   Johnson,  5  Litt 

App.  Dec.  (N.  Y.)  336;  Rowe  v.  Rich-  (Ky.)  19] ;  Wyer  v,  Andrews,  13  Me. 

ardson,  5  Barb.  (N.  Y.)  385;   Slinger-  168,29  Am.  Dec.  497  [ciViii^  Wakefield 

land  V,  Swart,  13  Johns.  (N.  Y.)  255;  v,  Lithgow,  3   Mass.  249];  Wood  v. 

Jackson  v,  Rosevelt,  13  Johns.  (N.  Y.)  Robinson,  3  Smed.  &  M.  (Miss.)  271; 

97 ;  Vail  V,  Lewis,  4  Johns.  (N.  Y.)  450.  Grandstaff  v,  Ridgely,  30  Gratt.  (Va.) 

/*<?/i«jy/i;fl»/a.—-Sturges*s  Appeal, 86  i;  Paine  v.  Tutwiler,  27  Gratt.  (Va.) 

Pa.  St.  4x3,  wherein  it  is  said  that  **tlie  440. 

officer  can  do  nothing  with  a  defunct        2.  Grandstaff  v.  Ridgely,  30  Gratt 

writ  but  return  it;"  Duncan's  Appeal,  (Va.)  i. 

37  Pa.  St.  500;  Grant  v.  Hancock,  5        Connectlcat  Statate. — Act  Conn.  187^* 

Phila.  (Pa.)  193 ;  Com.  v,  Magee,  8  Pa.  c.  20,  provides  that  when  an  officershall 

St.  240,  49  Am.  Dec.  509;  Fitler  v,  have  levied  an  execution  and  made  re- 

Patton,  8  W.  &  S.  (Pa.)  455.  turn  thereof  to  the  proper  court,  and 

South  Carolina,  —  M*Elwee  v,  Sut-  by  mistake  or  inadvertence  the  same 

ton,  2  Bailey  L.  (S.  Car.)  361;  Fox  v,  shall  not  have  been  made  and  completed 

Lamar,  2  Brev.  (S.  Car.)  417.  until  after  the  lawful  return  day,  such 

Texas, — Cain  v.  Woodward,  74  Tex.  levy  shall  not,  for  such  reason,  be  held 

549;  Hamilton  v.  Ward,  4  Tex.  356;  invalid,  but  shall  be  good  and  effectual 

Tillman  v,  McDonough,  2  Tex.  App.  as  if  the  same  had  been  levied  in  the 

Civ.  Cas.,  i  52,  citing  Harris  v.  Ellis,  time  provided  by  statute.    Norris  v. 

30  Tex.  4.  Sullivan,  47  Conn.  474. 

Vermont, — Downer  v.  Hazen,  10  Vt.        8.  McDonald  v.  Gronefeld,  45  Mo. 

418;  Barnard  v,  Stevens,  2  Aik.  (Vt.)  28.     And  in  this  case  it  was  held  that 

429.  a  statute  (Acts  Mo.  1863,  p.  20,  §  a)* 

Virginia. — O'Bannon  v,  Sfiunders,  providing  that  if  from  any  cause  real 

24   Gratt.    (Va.)    138;   Grandstaff  v,  estate,  upon  which  a  levy  shall  be  made, 

Ridgely,    30    Gratt.    (Va.)    i    [citing  shall  not  be  sold  at  the  next  term  of  the 

O'Bannon  v,  Saunders,  24  Gratt.  (Va.)  court  after  the  issuance  of  the  writ,  the 

138;  Chapman  v,  Harrison,  4  Rand,  lien  of  said  levy  shall  remain  and  con- 

(Va.)  336;  I  Rob.  Prac.  532].  tinue  in  full  force,  etc.,  did  not  author- 

JVestVirginia^^CodLereW  v,  Nich-  ize  a  fresh  levy  to  be  made  after  the 

oU,  8  W.  Vli.  159.  return  day. 
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day  and  before  the  writ  has  been  levied,  an  injunction  is  allowed 
and  not  dissolved  until  after  the  return  day,  the  writ,  notwith- 
standing such  injunction,  is  functus  officio  and  no  levy  is  author- 
ized.* 

(6)  Right  of  Officer  to  Take  Possession  of  Property  Previously 
Levud. — After  the  return  day  the  officer  may  take  possession  of 
the  property  upon  which  he  has  made  a  valid  levy  before  the 
return  day,  which  he  has  allowed  to  remain  in  the  possession  of 
the  debtor.* 

(7)  Presumption  as  to  Time  of  Levy. — Where  it  does  not  appear 
at  what  time  the  levy  was  made,  it  will  not  be  presumed  as  against 
the  officer  that  it  was  made  after  the  return  day.' 

(8)  Levy  after  Return  Day  Is  Void, — ^A  levy  made  after  the 
return  day  is  not  irregular  merely,  but  is  absolutely  null  and 
void.*     It  is  a  trespass  on  the  part  of  the  officer  who  makes  it ;  * 

1.  Lanntz  v.  Gross,  16  111.  App.  329,  the  burthen  of  proving  the  contrary 

wherein  Baker,  T.,  sajs:  "  It  would  be  on  the  other  side."    Citings  as  direct- 

a  rule  of  doubtful  propriety  to  allow  \j  in  point,  Hartwell  v.  Root,  19  Johns, 

an  execution,  upon  which  no  property  (N.  Y.)  345,  and  also  the  following: 

has  been  seized,  to  be  a  sort  of  floating  Monke  v.  Butler,  i  Rolle  83,  BuUer's 

and  uncertain  lien  upon  all  the  goods  N.  P. 398 ;  Willliams  v.  East  India  Co., 

and  chattels  of  a  defendant,  for  an  in-  3  East  199;  Rex  v.  Hawkins,  10  East 

definite  space  of  time;   it  would  be  216;  Powell  v,  Milburn,  3  Wils.  362,  2 

ruinous  to  the  execution  debtor,  and  W.  Bl.  852;  Best  on  Presump.  Ev.,  p. 

hazardous  to  innocent  purchasers  rely-  63,  PI.  57. 

ing  upon  his    apparent  ownership."  4.  Waldrop  t^.  Friedman,  90  Ala.  157, 

Distinguishing  Gibbea  v,  Mitchell,  2  24  Am.  St.  Rep.  775  [c«V/»^  Morgan  v. 

Bay  (S.  Car.)  120;  Overton  v.  Perkins,  Ramsey,  15  Ala.  190;  Smim  v,  Mundy, 

Mart.  &  Y.  (Tenn.)  367;  Lamorere  v.  18  Ala.  182;  Farmers'  Bank  v.  Reid, 

Coz,  32  La.  Ann.  249,  and  Knox  v,  3  Ala.  299;  Doe  v.  M'Kinnie,  4  Hawks 

Randall,  24  Minn.  497,  in  which  cases  (N.  Car.)  279,  15  Am.  Dec.  522 ;  Bar- 

the  lien  of  the  writs  had  been  fixed  by  nard  v,  Stevens,  2  Aik.  (Vt.)  429,  16 

levies  before  the  injunctions  had  been  Am.  Dec.  734] ;  Castleman  v.  Griffith, 

issued.    See  also  State  v.  Ferguson,  13  Sneed  ( Ky.)  293,  holding  that  a  replev- 

Mo.  166.                                                    .  in  bond  given  for  property  taken  after 

1  West  V.  Shockley,  4  Harr.  (Del.)  the  return   day  is  void;  Jefferson  v, 

387.  Curry,  71  Mo.  85;  Rangeley  v.  Good- 

AttanqnladLeTjIiiefftetaal.— But  after  win,  18  N.  H.  217;  Murray  v.  Bin- 
thc  return  day  of  the  writ,  the  sheriff  inger,  3  Abb.  App.  Dec.  (N.  Y.)  336, 
has  no  power,  by  taking  possession  of  wherein  it  was  held  that  a  levy  after 
chattels,  to  complete  an  attempted  levy  the  return  day  was  illegal,  and  that  the 
made  during  the  life  of  the  writ,  which  plaintiff  whose  agent  had  directed  such 
attempted  levy  was  ineffecttial  by  rea-  levy  was  liable  to  a  mortgagee  of  chat- 
son  of  the  property  not  being  in  view  tels  upon  which  the  levy  was  made ; 
of  the  officer.  Duncan's  Appeal,  37  Grant  v.  Hancock,  5  Phila.  (Pa.)  193 ; 
Pa.  St.  500.  Fox  V.  Lamar,  2  Brev.  (S.  Car.)  417. 

8.  Fitler  v.  Patton,  8  W.  &  S.  (Pa.)  5.  Kemble  v.  Harris,  36  N.  J.  L.  526; 

455i  which  was  an  action  of  trespass  Tillman  v.  McDonough,  2  Tex.  App. 

against  the  sheriff.    Said  Kennedy,  J. :  Civ.  Cas.,  ^  52,  wherein  it  is  said  that 

**  It  is  a  well-settled  rule  of  law  that,  an  officer  attempting  to  execute  a  writ 

where  any  act  is  required  to  be  done  after  the  return  day  is  liable  for  his  act 

by  any  one,  and  especially  by  an  offi-  precisely  as  he  would  be  if  he  had  no 

ccr,  within  a  limited  time,  which,  were  writ  in  his  possession.     Citing  Harris 

he  not  to  perform  as  required,  would  v,  Ellis,  30  Tex.  4.    See  also  Rowe  v. 

render  him  guilty  of  a  criminal  neg-  Richardson,  5  Barb.  (N.Y.)  385,  where- 

lect  of  du^,  the  law  will    presume  in,  an  execution  not  having  been  deliv- 

tbat  it  waa  done  rightly,  and  will  throw  ered  to  the  officer  until  after  the  return 
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and  a  purchaser  thereunder  acquires  no  title,  the  rule  of  caveat 
emptor  applying.* 

e.  After  the  Return  of  the  Writ. — ^The  sheriff  is  not 
authorized  to  make  a  levy  after  he  has  returned  the  writ,  as  the 
writ  upon  being  returned,  although  before  the  return  day,  becomes 
functus  officios 

6.  Abatement  of  the  Writ— ^.  Payment  and  Satisfaction  of 
THE  Judgment. — ^After  the  judgment  has  been  paid,  an  execu- 
tion, although  it  was  issued  before  the  payment  of  the  judgment, 
cannot  be  levied,  as  the  writ  is  functus  officio^ 


day,  it  was  held  that  in  meddling  with  kindred  topics,  see  the  article  Shkr- 

the  property  of  the  debtor  he  was  a  iffs'  Sales. 

mere  trespasser,  and  was  not  acting  un-  2.  Brown  v.  Baker,  9  Port.  (Ala.) 

der  his  process,  and  that  therefore  his  503 ;  Carnahan  v.  People,  2  111.  App. 

bail  ought  not  to  be  held  liable.  630,  wherein  it  was  held  that  the  of- 

1.  State  Bank  v.  Bray,  37  Mo.  194.,  ficer  could  not  before  the  return  daj 

wherein  the  court,  in  determining  that  repossess  himself  of  the  writ  and  there- 

the  sale  should  be  set  aside  in  a  direct  by  revive  its  vitality,  and  that  after  so 

proceeding  instituted  for  that  purpose,  repossessing  himself  of  the  writ  it  con* 

said  that  *'  the  purchaser  will  be  re-  ferred   no  authority  upon   him,  the 

quired  at  his  peril  to  see  that  he  pur-  question  being  as  to  his  liabilitjfornot 

chases  under  an  execution  sufficient  to  executing  the  writ  \citing  Phillips  r. 

five  him  a  good  title;"  Huggins  v.  Dana,  4  III.  551,  and  Nelson  v.  Cook, 

letchum,  4  Dev.  &  B.  L.  (N.  Car.)  19  111.  440] ;  Cook  v.  Wood,  i6N.].L. 

414,  in  which  case  the  objection  was  254  \ciiiHg  Lloyd  v,  WyckofF,  11  N.  J. 

made  in  an  action  of  ejectment  brought  L.  218,  and  Matthews  v,  Warne,  11  N. 

by  the  purchaser;  Johnston  v.  Wall,  i  J.  L.  395] ;  Rowley  xk  Nichols,  14 R. L 

Martin  N.  S.  (La.)  541  [r//i»^  Reeves  14;  Paine  v,  Hoskins,  3  Lea  (Tenn.) 

V.  Kershaw,  4  Martin  (La.)  513,  and  284;  Cochrane  v.  U.  S.  Bank,  11  Rob. 

Dufour  V,  Camfranc,  11  Martin  (La.)  (La.)  64. 

697].     See  also  Grant  v,  Hancock,  5  8.  Alabama,  —  Rutland  v.  Pippin, 7 

Phi  la.   (Pa.)    193,   in  which  case  the  Ala.  469;  Boren  v,  M'Gehee,  6  Port, 

title  to  a  boat  was  involved  as  between  (Ala.)  446;  Niolin  v,  Hamner,  22  Ala. 

the  creditor  who  had  levied  an  execu-  578.     See  also  Fournier  f .  C^urry,  4 

tion  thereon  and  a  mortgagee  whose  Ala.  323 ;  Johnson  v,  Cunningham,  i 

instrument  of  mortgage  had  not  been  Ala.  257. 

placed   on  record  as  required  by  an  Georgia, — Haynes  v.  Sheriff,  7^ Ga. 
act  of  Congress  by  which  it  was  pro-  33;  Adams  v.  Keeler,  30  Ga.  86;  Ar- 
vided  that  in  default  of  such  recorda-  nett  f .  Cloud,  2  Ga.  53. 
tion   no  title  would  pass    as  against  Massachusetts, — Kennedy  v.  Dnnck- 
creditors  and  subsequent  ^<7/ia^<^  pur-  *ee,   i   Gray   (Mass.)   65;    Adams  v, 
chasers.      It  was  held  that  the  seizure  Drake,  11  Cush.   (Mass.)  504;  Ham- 
was  clearly  invalid  and  could  not  de-  matt  v,  Wyman,  9  Mass.  138. 
feat  the  mortgagee's  title.     But  see  Michigan, — Whitney  ».  McConnell, 
Jackson  v,  Rosevelt,  13  Johns.  (N.Y.)  30  Mich,  421,  in  which  case,  after  pay- 
97,  wherein  it  was  held  that  the  ob-  ment,  the  court  ordered  a  perpetual 
jection  that  it  did  not  appear  that  a  stay  of  proceedings, 
levy  had  been  made  before  the  return  Missouri, —  Garth  v,  McCamphclli 
day  could  not  be  made  collaterally  in  10  Mo.  154. 

an  action  of  ejectment,  the  court  class-  New  yersey. — Simmons  v.  Vand^ 

ing   this  objection  along  with   objec-  grift,  i  N.  J.  Eq.  55. 

tions    that   the    execution    had    been  New  Torh, — Reed  v.  Pruyn,7jchns. 

issued  more  than  a  year  and  a  day  (N.  Y.)  426, 5  Am.  Dec.  287;  Sherman 

after  the  rendition  of  the  judgment,  v.  Boyce,  15  Johns.  (N.  Y.)  443;  Car- 

and  that  the  sale  had  not  taken  place  penter  v.  Stilwell,  11  N.  Y.  01, 

until  after  the  return  day.     For  fur-  JVorM  Cffr<>/i«a.— Tarkinton  v.Guy- 

ther  and  fuller  treatment  of  this  and  ther,  13  Ired.  L.  (N.  Car.)  100. 
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PftyBBBt  \ff  %  itraagtr. — One  who  is  not  a  party  to  an  execution 
may  advance  money  upon  it,  and  have  it  kept  in  force  for  his  own 
benefit,  provided  the  payment  is  made  under  an  agreement  by 
which  he  is  to  take  an  assig^nment  of  the  execution,  but  not 
otherwise.^ 

ikt  fiuEifl  will  not  be  permitted  to  pav  the  judgment  and  after- 
wards keep  it  alive  and  levy  it  for  his  own  benefit,  and  it  is 
immaterial  that  he  has  paid  the  judgment  to  save  himself  harm- 
less from  liability  arising  from  his  own  default  or  negligence.^ 


i 


Untied  States, — ^French  v.  Edwards,  In  Reed  v,  Pruyn,  7  Johns.  (N.  Y.) 

SawT.  (U.  S.)  266,  in  which  case  it  is  436,  5  Am.  Dec.  287,  Kent,  C.].,  says: 

eld  mat  a  sale  under  a  satisfied  judg-  "  Such  management  of  the  process  of 

ment  does  not  affect  the  title.  execution  bj  the  officer  is  not  to  be 

Ftyment  after  Return  Day. — The  pay-  permitted.  •  *  *  The  practice  of  sher- 

ment  of  the  amount  of  an  execution  to  iffs  of  paying  executions  themselves, 

the  sheriff  on  the  first  daj  of  the  term  and    taking    securitj   and    judgment 

at  which  it  was  returnable,  there  being  bonds  from  the  partj  over  whom  they 

no  levy  previously,  cannot  be  regarded  have  at  the  time  such  means  of  coer- 

as  a  satisfaction  of  the  execution,  it  cion,  is  to  be  strictly  and  vigilantly 

being  provided  by  statute  that  the  exe-  watched  by  the  courts." 

cution  shall  be  returned  at  least  three  In  Boren  v.  M'Gehee,  6  Port.  (Ala.) 

dajs  previous  to  the  term  of  the  court  445,  it  is  said :  "  It  is  certainly  true 

at  which  it  shall  be  returnable.   Farm-  that  the  sheriff  has  no  power  to  pay  the 

ers'  Bank  v.  Reid,  3  Ala.  299.  money  due  on  the  judgment  and  keep 

1.  Morris  v.  Lake,  9  Smed.  &  M.  the  execution  open  for  his  own  benefit. 

(Miss.)  521,  48  Am.  Dec.  724,  in  which  To  allow  such  a  traffic  would  open  a 

case  it  is  maintained  that  unless  an  as-  door  to  the  greatest  abuses  and  be  an 

tignment  is  taken  the  execution  will  invitation  to  extortion." 

be  satisfied  and  become /«»<:/«*  officio  In  Carpenter  r.  Stilwell,  11  N.  Y.  61, 

[diing  Reed  v.  Pruyn,  7  Johns.  (N.  it  was  held  that,  although  the  sheriff 

Y.)  426;  Sherman  v.  Boyce,  15  Johns,  had  been  ordered  to  pay  a  fine  to  the 

(N.  Y.)  443;  Harwell  v,  Worsham,  2  judgment  creditor  because  of  his  neg- 

Huinph.(Tenn.)  525;  and  distingtiisA-  lect  to  return  the  execution,  he  could 

is^  State  Treasurer  v.  Holmes,  4  Vt.  not  take  an  assignment  of  the  judg- 

iio,  in  which  case  the  decision  was  ment  and  levy  the  execution  for  his 

based  on  an  ancient  practice  and  usage  own  benefit;  the  decision  being  based, 

in  Vermont],  not  upon  the  ground  that  the  judgment 

See  also  Beard  v,  Arbuckle,  19  W.  had  lost  its  life  by  the  payment,  but  on 

^A*    135*  wherein    Johnson,  J.,  says  the  ground  that  the  sheriff  should  not 

$biter  that  a  stranger  who  pays  the  be  beneficially  interested  in  the  execu- 

amount  of  the  debt  and  takes  an  as-  tion  of  the  process,  and  also  upon  the 

signment  will  be  entitled  to  enforce  ground  that  to  permit  him  to  make  a 

the  execution  against  the  debtor.  levy  for   his  own  benefit  would    be 

See  likewise  Southern  Star  Lightning  against  public  policy  and  would  lead 

Rod  Co.  r.  Duvail,  6^  Ga.  262,  hold-  to  great  abuses ;   although  the  court 

ing  that  where  there  is  a  payment  by  did  advert  to  the  fact  that  the  pay- 

a  third  person  the  judgment  will  be  ment  put  an  end  to  the  power  of  the 

extinguished  or  not,  according  to  the  sheriff  under  the  execution,  and  that 

intention  of  the  party  paying  it,  and  the  process  thereby  became  functus 

that  if  it  is  his  purpose  to  buy  the  officio. 

judgment  or  execution,  he  may  there-  In.  West  Virginia  it  is  an  open  question 

after  have  a  levy  made  for  his  own  whether  public  policy  forbids  a  sheriff 

benefit    Sec  fur&er  Harbeck  v.  Van-  to  pay  a  judgment  and  have  the  execu- 

derbilt,  20  N.  Y.  395.  tion  levied  in  his  own  behalf.    Beard 

*.  Rutland   v.  Pippin,  7  Ala.  469;  v.   Arbuckle,   19  W.  Va.  135;  Neely 

Foamier  v.  Curry,  4  Ala.  321 ;  Arnett  z\   Jones,    16  W.  Va.  628.     See  also 

f.  Cloud,2Ga.53;  Garth  17.  McCamp-  Feamster    v.    Withrow,    12  W.    Va. 

bell,  10  Mo.  154.  61  z. 
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Whore  There  Are  soToral  Befendanto  and  payment  is  made  by  one  o{ 
them,  the  execution  cannot  be  thereafter  levied  upon  the  property 
of  the  other  defendants  for  the  benefit  of  the  one  who  made  the 
payment,  and  it  is  immaterial  that  such  debtor  takes  an  assign- 
ment of  the  execution.* 

Whether  the  Offioer  is  JTutiiied  in  Lerying  after  Payment. — ^Where  payment 
of  an  execution  is  made  to  an  officer,  he  is  not  justified  in  subse- 
quently proceeding  to  levy  upon  the  debtor's  property,  and  if  he 
does  so  he  will  become  a  trespasser;*  nor  is  the  writ  a  justifica- 
tion to  the  sheriff  after  he  has  himself  paid  the  amount  due 
thereon.* 

Exhibition  of  Beceipt  to  Officer. — Where  the  judgment  is  not  satisfied 
of  record  and  a  receipt  is  shown  to  the  officer,  he  may,  neverthe- 
less, safely  obey  the  writ  and  proceed  to  levy,  as  he  is  not  bound 
to  investigate  the  genuineness  or  sufficiency  of  the  receipt.* 

1.  Hammatt  1/.  Wyman,  9  Mass.  138 ;  3.  Per  Metcalf,  L,  in  Kennedj  t?. 

Adams  v.  Drake,  11  Cush.  (Mass.)  504.  Duncklee,  i  Gray  (Mass.)  65. 

See  also  Stanley  v.  Nutter,  16  N.  H.  See  also  Tarkinton  v.  Guyther,  13 

22,  in  which  case,  the  sheriff  having  Ired.  L.  (N.  Car.)  100,  wherein  it  is 

notice  of  payment  by  one  of  the  debt-  said  by  Ruffin,  C.  J.,  that  it  is  wrongfnl 

ors,  it  was  held  that  he  was  not  justified  for  a  sheriff  to  proceed  further  on  an 

in  making  a  subsequent  levy.  execution  after  he  has  received  money 

Payment  by  Surety. — In  Alabama  it  with  directions  to  apply  it  to  the  pay- 
has  been  held  that  where  one  of  the  ment  of  the  execution.  See  further 
sureties  on  a  writ  of  error  bond,  against  Stanley  v.  Nutter,  16  N.  H.  23. 
whom  a  judgment  has  been  affirmed,  3.  Garth  t;.  McCampbell,  zo Mo.  i5f 
pays  the  amount  of  the  judgment  and  See  also  Sherman  v,  Boyce,  15  Johns, 
costs,  the  judgment  is  satisfied,  and  the  (N.  Y.)  443,  wherein  it  was  held  that 
surety  is  not  entitled  to  keep  the  exe-  an  action  of  trespass  will  lie  against  an 
cution  open  for  his  indemnity.  Mor-  officer  who,  after  paying  the  execution, 
rison  v.  Marvin,  6  Ala.  797.  proceeds  to  use  it  in  his  own  behalf  by 

But  see  Sotheren  v.  Reed,  4  Har.  &  J.  levying  upon  the  debtor's  property. 

(Md.)   307,  wherein  payment  by  the  4.  Twitchell     v.    Shaw,    10    Cush. 

surety  w^as  considered  as  operating,  at  (Mass.)  46. 

law  and  in  equity,  as  an  assignment  of  See  also  Tierney  v.  Frazier,  57  Tex. 

the.  judgment  against  the    principal  437,  in  which  case  Gould,  C.  J.,  says: 

debtor,  and  not  as  prohibiting  the  use  **The  safe  rule  seems  to  us  that  which 

of  the  execution  for  the  benefit  of  the  protects  the  executive  officer  in  obey- 

surety.     See  also,  to  the  same  effect,  ing  a  legal  writ  in  his  hands,  and  does 

HoUingsworth  v,  Floyd,  2  Har.  &  G.  not  charge  him  with  knowledge  of  the 

(Md.)  87;   Norwood   v.   Norwood,   2  invalidity  of  that  writ  by  reason  of  any 

Har.   &  J.    (Md.)  238.     Likewise,  see  outside  facts  of  which  he  may  be  noti- 

Sotheren  v.  Reed,  4  Har.  &  J.  (Md.)  fied.     Whether  the  same  protection 

307;  Merryman  v.  State,  5  Har.  &  J.  should  be  extended  to  the  officer  where 

( Md. )  423.  the  facts  rendering  the  writ  void  be- 

In  Georp-ia  it  is  provided  by  Code,  §  came  absolutely  known    to   him  by 

2 171,  that  mdorsers  w-ho  pay  oflT  a  judg-  means  of  his  own  personal  observation 

ment  shall   have   such  control  of  the  of  their  occurrence,  it  is  not,  in  this 

same  as  securities  are  allowed  to  have  case,  important  to  inquire." 

by  section  2167,  which  latter  section  See  further,  as  a  case  recognising 

enacts  that  a   security  who   pays  oQ  the  same  principle,  Sandford  v.  Nich- 

a  judgment,  and    has   such   payment  ols,  13  Mass.  288,  in  wliich  case  Parker, 

entered  on  the  execution,  shall  be  sub-  C.  J.,  uses  the  following  language:  '"It 

rogated  to  all  the  rights  of  the  plaintiff  will  not  do  to  require  of  executive  om- 

and  may  control  the  writ.     Thomason  cers,  before  they  shall  be  held  to  obey 

V,  Wade,  72  Ga.  160.  precepts  directed  to  them,  that  they 

498  Volume  VIII. 


Ufj  of  tilt  Writ.         A  GA INS  T  PROPER  TY.   AtateiMnt  of  tlie  Writ. 

Title  of  PnreliMor  under  Levy  and  Sale  Made  after  Payment. — It  is  well 
settled  that  a  levy  and  sale  made  after  the  amount  of  the  execu- 
tion has  been  paid  is  absolutely  void,  and  a  number  of  the 
authorities  go  so  far  as  to  say  that  such  levy  and  sale  are  void 
under  all  circumstances  and  as  to  all  persons,  and  even  as  to 
purchasers  in  good  faith  for  valuable  consideration  and  without 
notice.*  "  The  principle  stated  in  the  authorities  is  that  the 
judgment  is  the  sole  foundation  of  the  sheriff's  power  to  sell  and 
convey;  that,  if  the  judgment  has  been  paid  at  the  time  of  the 
sale,  the  sheriff's  power  is  at  an  end,  and  he  acts  without  authority; 
and  that  the  purchaser  under  a  power  is  chargeable  with  notice  if 
the  power  does  not  exist,  and  purchases  at  his  peril."* 

*.  Death  of  the  Plaintiff. — Under  the  common  law  the 
rule  is  well  settled  that  the  death  of  the  plaintiff  does  not  abate 
the  execution,  and  that  it  is  the  duty  of  the  officer,  notwithstanding 
such  death,  to  levy  the  writ ;  and  a  return  by  the  officer  of  the 
death  of  the  plaintiff  is  a  bad  return.' 

shall  have  evidence  of  the  regularity  of  3  Rich.  L.  (S.  Car.)  117;  Hunter  v. 

the  proceedings  of  the  tribunal  which  Stevenson,  i  Hill  L.  (S.  Car.)  415. 

commands  the  duty.     Such  a  principle  Tennessee. — Finley  r.  Gaut,  8  Baxt. 

would  put  a  stop  to  the  execution  of  (Tenn.)  148,  in  which  case  the  doctrine 

legal   process."     Likewise,    see    Wil-  is  recognized. 

marth  v.  Burt,  7  Met.  (Mass.)  257,  in  Texas. — Owen  xk  Navasota,  44  Tex. 

which  case  the  foregoing  language  is  517,  in  which  case  the  court,  without 

quoted  with  approval.  expressly  passing  upon  the  question, 

1.  Georgia. — Adams   v.  Keeler,  30  intimated  that  such  a  levy  and  sale  are 

Ga.  86.  void,  and  cited  numerous  cases  in  sup- 

ludiana. — State  v.  Salyers,  19  Ind.  port  of  the  proposition. 

432;  Myers  v.  Cochran,  29  Ind.  256;  United  States. — French  f.  Edwards, 

Chapinr.  McLaren,  105  Ind.  563;  Boos  5  Sawy.  (U.  S.)  266.     See  also  Lee  v. 

V.  Morgan,  130  Ind.  305;  Indianapolis  Rogers,  2  Sawy.  (U.  S.)  549,  wherein 

First  Nat.  Bank  v.  Hendricks,  134  Ind.  Sawyer,  J.,  says  :  **  It  is  settled  without 

361.    See  also  Burt  v.  Hasselman,  139  any  authority,  so  far  as  I  am  aware,  to 

Ind.  196.  the  contrary,  that  a  sale  under  a  judg- 

Massachusetts. — Adams  v.  Drake,  1 1  ment  after  its  full  payment  is  absolutely 

Cush.  (Mass.)  504;   Hammatt  v.  Wy-  void." 

man,  9  Mass.  138;  Kennedy  v.  Dunck-  See  also  supra,  p.  320,  wherein  the 

lee,    I    Gray    (Mass.)    65.     See    also  effect  of  the  payment  of  the  judgment 

Brackett  v.  Winslow,  17  Mass.  153.  upon  the  right  to  issue  an  execution  is 

A>w  Tork. — Woodv.  Colvin,  2  Hill  discussed;  and  supra,  p.  442,  for  a  dis- 

(X.  Y.)  566;  Carpenter  v.  Stilwell,  11  cussion  of  the  eflfect  of  payment  of  the 

N.  Y.  61;  Craft  v.  Merrill,  14  N.  Y.  judgment  upon  the  right  to  issue  an 

456;  Neilson  v.  Neilson,  5  Barb.  (N.  alias  execution. 

^  •)  5^5?  Sherman  v.  Boyce,  15  Johns.  Contra. — In  Nichols  v.  Dissler,  31  N. 
(N.  Y.)  443.  J.  L.  461,  86  Am.  Dec.  219,  it  is  main- 
See  also  Swan  v.  Saddlemire,  8  tained  that  the  title  of  a  bona  tide  pur- 
Wend.  (N.  Y.)  676;  Cameron  r.  Irwin,  chaser  cannot  be  defeated  oy  parol 
5  Hill  (N.  Y.)  272 ;  Deyo  v.  Van  Valk-  proof  of  the  payment  of  debt  by  the 
enburgh,  5  Hill  (N.  Y.)  242;  Jackson  defendant  in  execution  before  the  sale. 
I'.  Anderson,  4  Wend.  (N.  Y.)  474,  2.  P<?r  Sawyer,  J.,  in  Lee  v.  Rogers, 
which  last-mentioned  cases,  however,  2  Sawy.  (U.  S.)  549. 
are  not  directly  in  point.  S.  Ellis  v.  Griffith,  16  M.  &  W.  106, 

Ohio. — Skinner  v.  Lehman,  6  Ohio  in  which  case,  however,  the  writ  was  a 

430*  which  case,  although  it  recognizes  ca.  sa.,  Pollock,  C.  B.,  citing  Cleve  v, 

the  doctrine,  is  not  directly  in  point.  Veer,  Cro.  Car.  459,  wherein  Croke,  J., 

South  Carolina. — Mouchat  r. Brown,  said :  "  There  is  a  difference  betwixt  a 
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c.  Death  of  the  Defendant. — Since  the  enactment  of  29 

Car.  II.,  c.  3»  §  16,  under  which  the  goods  and  chattels  of  the 
defendant    are   bound    upon    the   delivery  of  an  execution  to 

the  sherifif,  an  execution  which  is  delivered  to  the  sheriff  in  the 
lifetime  of  the  defendant  may  be  levied  upon  goods  and  chattels, 
notwithstanding  the  death  of  the  debtor  before  a  levy  has  been 
made.^     Under  this  and  similar  statutes,  however,  the  execution 

judicial  writ  after  judgment  to  do  exe-  Eaton  t^.  Southbj,  Willes  131;  Wag- 

cution  and   a  writ  original;    for  the  hornet/.  Langmead,  i  B.  &  P.  571. 

writ  judicial  to  make  execution  shall  See  also  Robinson  v.  Tonge,  3  P. 

not  abate,  nor  is  abatable  by  the  death  Wms.  398;    Kinnaird  r.  Lyall,  7  East 

of  him  who  sues  it ;  as  it  is  the  common  296 ;  Parsons  v.  Gill,  i  Ld.  Rajm.  965; 

course  if  2i  capias  ad  satisfaciendum  or  Odes  v.  Woodward,  2  Ld.  Raym.  850, 

fieri  facias  upon  judgment  issueth,  which  last-mentioned  cases  are  cited  io 

the  sheriff  shall  execute  it  although  Dodge  v.  Mack,  22  111.  93. 

the  party  who  sued  it  died  before  the  The  doctrine  stated  in  the  text  finds 

return  of  the  writ;    and  though  the  support  in  the  following  cases  decided 

death  be  before  or  after  the  execution,  by  American  courts :  Collingsworth  r. 

if  it  be  after  the  teste  of  the  writ,  it  is  Horn,  4  Stew.  &  P.  (Ala.)  237;  Lucas 

well  enough."      See  also  Thorough-  v.  Price,  4  Ala.  679;  Hanson  r.  Barnes, 

good's  Case,  Noy  73,  cited  by  Parke,  3  Gill  &  J.  (Md.)  359,  22  Am.  Dec.  322; 

B.,  in  Ellis  T^.  Griffith,  16  M.  &  W.  106,  Thompson    t'.    Ross,    26   Miss.    198; 

and  also  in  Wingt;.  Hussey,  71  Me.  185.  Wood   v.   Morehouse,  45  N.  Y.  368; 

Among  the  American  cases  in  which  Becker  t'.  Becker,  47  Barb.  (N.  Y.)  497; 

the  doctrine  stated  in  the  text  is  main-  Hay  v.  Fowler,  i  How.  Pr.  (N.  Y.  Su- 

tained  are  the  following:  Bondurant  preme  Ct.)  127;  Conkrite  t'.  Hart,  10 

V.  Buford,  I  Ala.  359 ;  Rogers  v,  Truett,  Tex.  140,  wherein  Lipscomb,  J., adverts 

73  Ga.  386;  Murray  v,  Buchanan,   7  to  the  rule  as  it  is  stated  in  the  text. 

Blackf.  (Ind.)  549;  Wing  v.  Hussey,  See  also  the  following  cases,  wherein 

71  Me.  185;  Com.  r.  Whitnev,  10  Pick,  the  rule  is  recognized  :  Davis  v.  Os- 

(Mass.)  434;  Gregory  v.  Chadwell,  3  wait,  18  Ark.  414;  Stymets  v.  Brooks, 

Coldw.  (Tenn.)  390;  Turnbull  v.  Clai-  10  Wend.  (N.  Y.)  206;  Center  v.  Bil- 

homes,  3  Leigh    (Va.)   392;   May  v.  linghurst,  i  Cow.  (N.Y.)  33;  Bellinger 

North  Carolina   State  Bank,  2  Rob.  v.  Ford,  14  Barb.  (N.Y.)  250;  Dodger. 

(Va.)  60.  Mack,  22  111.  93. 

See  also  Jones  v.  Newman,  36  Hun  But  see  contra^  Massie  v.  Long,  a 

(N.  Y.)  634,  wherein  it  is  said :  **  We  Ohio  287,  15  Am.  Dec.  547,  wherein  it 

are  referred  to  no  case  showing  that  is  said  o^/7^r  that  "  if  the  defendant  die 

the  death  of  a  plaintiff  while  an  ex-  after  execution  sued   out  and  before 

ecution  is  in  the  officer's  hands  sus-  levy  made,  the  execution  cannot  pro- 

pends  its  operation."  ceed;"  and  the  reason  is  stated  to  be 

lb  Kentucky  it  has  been  held  that  an  that  the  right  of  property  is  changed, 
execution  abates  upon  the  death  of  the  and  that  after  the  debtor's  death  the 
plaintiff  after  it  has  been  delivered  to  sheriff  might  as  well  levy  upon  the 
the  sheriff,  but  before  it  has  been  levied,  property  of  an  entire  stranger. 
Venable  v.  Smith,  i  Duv.  (Ky.)  196,  In  New  York  it  has  been  held  that  a 
following  Wagnon  v.  M'Coy,  2  Bibb  statute  (2  Rev.  Stat.  N.  Y.  368.  §  27), 
(Ky.)  198.  In  the  latter  case  the  court  providing  that  no  execution  jA«///>.^k' 
was  influenced  in  its  decision  by  a  after  the  debtor's  death  until  the  expi* 
statute  entitling  the  debtor  to  the  priv-  ration  of  one  year  after  his  death,  is 
ilege  of  replevying  the  execution  and  inapplicable  to  an  execution  issued 
executing  a  bond  to  the  plaintiff,  with-  before  his  death,  and  that  an  execution 
out  making  an  exception  in  case  of  the  delivered  to  the  sheriff  before  the  debt- 
death  of  the  plaintiff.  It  was  consid-  or's  death  may  be  levied  notwithstand- 
ered  that  the  death  of  the  plaintiff  ing  his  death.  Wood  zk  Morehouse, 
ought  not   to  be  allowed   to  work  a  45  N.  Y.  368. 

wrong  to  the  defendant  by  depriving  In  MlBSonxl  it  has  likewise  been  held, 

him  of  this  right.  notwithstanding  a    statute    pronding 

1.  Bragner  v.  Langmead,  7  T.  R.  20;  that  no  execution  shall  be  issued  after 
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must  have  been  delivered  to  the  officer  before  the  debtor's  death, 
in  order  to  authorize  a  levy  after  his  death.^ 

Uttd  cannot  be  levied  upon  after  the  debtor's  death  under  an 
execution  issued  during  his  lifetime,^  unless  by  statute  the  writ  is 
made  a  lien  on  land  upon  its  delivery  to  the  officer,  or' unless  by 
other  provisions  of  statute  the  sale  of  land  is  expressly  or  im« 
pliedly  authorized.* 

By  sutatao  in  Some  States  the  rule  of  the  common  law  has  been 
modified,  and  after  the  death  of  the  debtor  an  execution  previously 
issued  cannot  be  levied.* 

6.  What  Quantity  of  Property  should  be  Taken — a.  Sufficient 
TO  Satisfy  the  Debt. — The  officer  must  levy  upon  property  of 
sufficient  apparent  value  to  satisfy  the  amount  of  the  execution 
and  all  proper  fees  and  costs,  at  the  same  time  taking  care  to  see 
that  the  debtor  is  not  oppressed.* 

Property  of  Trifling  Value. — If  the  sheriff  honestly  thinks  that  the 
debtor's  property  is  not  sufficient  in  value  to  pay  the  costs  of  levy- 
ing upon  and  selling  it,  he  may  refuse  to  levy  and  may  return  the 

the  death  of  the  defendant  on  a  judg-  v.  McCullough,  Term  (N.  Car.)  36z ; 

ment  rendered   in  his   lifetime,    that  Harrison  v.  Wood,  i  Dev.  &  B.  Eq. 

where  an  execution  is  issued  during  the  (N.  Car.)  437. 

life  of  a  debtor,  and  after  his  death  the  4.  Davis  v.  Oswalt,  18  Ark.  414; 
sheriff  proceeds  to  levy  and  sell  in  ig-  James  v,  Marcus,  18  Ark.  421 ;  State 
Dorance  of  his  death,  the  title  of  a  bona  Bank  v.  Etter,  15  Ark.  272 ;  Conkrite 
Jide  purchaser  is  good  and  cannot  v.  Hart,  10  Tex.  140. 
be  collaterally  attacked.  Lewis  v.  In  Alabama  and  Indiana  statutes  have 
Coombs,  60  Mo.  44.  been  enacted  expressly  authorizing  a 
In  KaatacliQBetta  it  has  been  held  that  levy  after  the  death  of  the  debtor  where 
since  there  is  no  lien  under  the  laws  the  execution  has  been  previously  is- 
of  that  state  upon  the  goods  of  the  sued.  HuUett  v.  Hood,  109  Ala.  345, 
debtor  upon  rendition  of  judgment,  the  decided  under  Code  Ala.,  ^  2897;  £g- 
award  of  execution,  or  tne  delivery  of  bert  v.  Mercer,  66  Ind.  305,  decided 
the  execution  to  the  sheriff,  a  writ,  under  Rev.  Stat. Ind.  1881,  J  790  (2  Rev. 
although  it  be  delivered  to  the  sheriff  Stat.  Ind.  1876,  p.  222,  §  488). 
during  the  debtor's  lifetime,  abates  6.  Wallace  v,  Atlanta  Medical  Col- 
upon  his  death  and  cannot  be  there-  lege,  52  Ga.  164;  Indiana  Cent.  R.  Co. 
after  levied.  Jewett  r.  Smith,  12  Mass.  v.  Bradley,  15  Ind.  23;  Denvrey  v. 
309.  See  also  Grosvenor  v.  Gold,  9  Fox,  22  Barb.  (N.  Y.)  522;  Hefner  v, 
Mass.  209.  But  in  the  latter  case  it  was  Hesse,  29  La.  Ann.  149 ;  Dewitt  v.  Op- 
held  that  the  execution  of  the  writ  after  penheimer,  51  Tex.  103,  per  Bonner,  J. 
the  death  of  the  debtor  was  authorized  Prior  liena.  —  Where  there  are  older 
because  his  goods  had  been  attached  executions,  the  plaintiff's  right  is  to 
during  his  lifetime.  leVy  upon  and  seize  property  sufficient 

1.  People  V.  Bradley,  17  III.  485.  to  pay  his  fi.  fa,  after  satisfying   the 

2.  Campau  x/.  Barnard,  25Mich.  j8i.  prior  liens.     Mullings  v.  Bothwell,  29 

3.  Hanson   v.  Barnes,   3   Gill   &  T.  Ga.  706. 

(Md.)  359,  22  Am.  Dec.  322,  in  which  See  also  Landreaux  v,  Hazleton,  i 

case  it  was  held  that  a  levy  might  be  Martin  N.  S.  (La.)  600,  wherein  the 

made  on  land  after  the  debtor's  death  court  says  that  it  is  the  duty  of  the  ofB- 

under  a  statute  which  rendered  land  cer  to  act  in  such  a  way  as  to  give  effect 

liable  to  seizure,  sale  and  disposition  if  possible  to  the  execution  in  his  hands; 

in  the  same  manner  as  personal  prop-  and  that  he  has  as  much  right  to  notice 

^rty.  mortgages  on  the  property  he  is  about 

See  also  Sawyers  v.  Sawyers,  93  N.  to  seize  as  he  has  a  right  to  notice  that 

Car.  %2\yper  Smith,  C.  J.;  Parish  v,  an  object  surrendered  to  him  by  the 

Turner,  5  Ired.  L.  (N.  Car.)  279 ;  Bowen  debtor  is  not  the  debtor's  property. 
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writ  unsatisfied.^ 

Yalnation  at  Price  Obtaiiukble  at  Foroed  Sale. — It  is  the  duty  of  an  officer 
in  levying  to  make  a  proper  allowance  for  depreciation  in  price  as 
the  usual  effect  of  a  forced  sale.* 

b.  Excessive  Levies.— The  sherifiF  can  enforce  the  payment 
of  nothing  more  than  the  sums  mentioned  in  the  execution  and 
proper  costs  and  fees,  and  should  levy  upon  and  sell  only  so  much 
of  the  defendant's  property  as  is  sufficient  to  answer  the  exi- 
gency of  the  writ.  It  is  not  his  duty  to  levy  upon  all  of  the 
debtor's  property  when  a  portion  thereof  will  be  sufficient.* 

A  Stranger,  however,  has  no  right  to  complain  that  too  much 
property  has  been  seized,  where  the  debtor  does  not  make  the 
objection.* 

A  Direction  from  the  Plaintiff  to  make  a  part  only  of  the  execution 
is  one  which  the  plaintiff  has  the  right  to  make,  and  it  must  be 
obeyed  by  the  sheriff.^ 

1.  In  re  Mowry,  12  Wis.  52,  in  which  Mississippi. — McGehce  v.  Handlej, 
case,  however,  it  is  said  that  the  officer,     5  How.  (Miss.)  625. 

in  refusing  to  make  a  levy,  acts  at  his  Missouri, —  Silver  t;.  McNeil,  52 Mo. 

peril.  518,  holding  that  a  levy  on  a  boat  worth 

2.  Atcheson  v.  Hutchison,  51  Tex.  thirty-five  thousand  dollars,  to  satisfy 
323.  See  also  Dewitt  v.  Oppenheimer,  an  execution  for  one  hundred  and  ninf 
51  Tex.  103,  wherein  it  is  said  that  the  dollars,  when  a  levy  might  have  "been 
value  of  the  property  levied  upon  made  on  a  part  of  the  boat's  furniture, 
should  be  equal  to  the  amount  of  the  was  excessive  and  unjust. 

debt  sought  to  be  recovered,  making  a  Nevada.  —  Hastings  v.  Johnson,  i 

proper  allowance  for  depreciation  in  Nev.  613. 

value  naturally  incident  to  the  prop-  New  Hampshire, —  Rogers  v.  Mc- 

erty,  and  depreciation  in  price  as  the  Dearmid,  7  N.  H.  506. 

usual  effect  of  a  forced  sale.    To  the  New  Jersey. — Lloyd  r.  Wyckoff,  n 

same  effect  is  Com.  v.  Lightfoot,  7  N.  J.  L.  218. 

B.  Mon.  (Ky.)  298.     See  further  Grif-  P^ffffj^/vrt^/a.— Earl's  Appeal,i3 Pa. 

fin  V,  Ganaway,  8  Ala.  625;  wherein  it  St.  483. 

is  said  that  in  an  action  against  a  sheriff  Texas.  —  Cornelius  v.  Burford,  28 

for  failure  to  make  a  levy,  the  true  Tex.  202,  91  Am.  Dec.  309. 

measure  of  damages  is  the  sum  that  United  States, — Schroeder  f.Young, 

would  have  been  made  at  a  forced  sale  161  U.  S.  334. 

of  the  property  upon  which  the  sheriff  Liability  of  Shexlff  fbr  Making  Ezcit- 

failed  to  levy.  alve  Levy. — The  following  cases  sup- 

8.  Delaware. — Boggs  v,  Vandyke,  3  port  the  right  to  bring  an  action  for 

Harr.  (Del.)  288.  damages  against  the  sheriff  for  making 

Iowa,  —  Cook   V.  Jenkins,  30  Iowa  an  excessive  levy :  Lynn  v.  Sisk,  9  B. 

452.  Mon.  (Ky.)  135 ;  Handy  v.  Clippert,  50 

Kentucky.— 1Am\x    v.   Pettit   (  Ky.  Mich.   355;    Cornelius  v,  Burford,  a& 

1896),  35  S.  W.  Rep.  907;  Patterson  v.  Tex.  202,  91  Am.  Dec.  309.    See  also 

Carneal,  3  A.  K.  Marsh.  (Ky.)  618;  Boggs    v.   Vandyke,  3    Harr.  (Del.) 

Lynn  v.  Sisk,  9  B.  Mon.  (Ky.)  135.  288. 

Maine. — Glidden  v. Chase,  35  Me.  90.  4.  Brown  v.  Cougot,  8  Rob.  (La.)  if 

Massachusetts. — Pickett  v.  Brecken-  See    also    Brown    v.    Allen,  3  Head 

ridge,  22  Pick.  (Mass.)  297.  (Tenn.)  429,  holding  that  although  the 

Michigan. — Handy   v.  Clippert,  50  value  of  the  property  taken  greatly 

Mich.  355 ;   Campau  v.  Godfrey,    18  exceeds  the  debt,  the  levy  is  not  void 

Mich.  27,  100  Am.  Dec.  133,  holding  on  collateral  attack, 

that  the  remedy  for  an  excessive  levy  5.  Rogers  v.  McDearmid,  7  N.  H. 

is  by  a  motion  to  set  it  aside  before  506,  in  which  case  it  is  held  that  the 

■ale;  Blair  v.  Compton,  33  Mich.  414.  sheriff  has  no  authority  to  receive  tnj 
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A  Urf  vpeB  l&iid  cannot,  it  would  seem,  be  open  to  the  objection 
that  it  is  excessive,  because,  as  has  been  said,  the  itiere  levy  and 
advertisement  do  no  harm,  as  the  possession  of  land  is  not  dis- 
turbed by  the  levy ;  but  when  the  sheriff  undertakes  to  sell  land  it 
is  his  duty  to  sell  no  more  than  is  necessary.^ 

Xrtvppel  b7  Pdnting  <mt  Property. — If  the  debtor  points  out  an  entire 
tract  of  land,  and  not  a  part  of  it,  to  be  levied  on  and  sold,  and  it 
is  purchased  at  the  sale  by  a  stranger,  the  debtor  is  estopped  from 
impeaching  the  act  of  the  officer  or  the  title  of  the  purchaser  on 
the  ground  that  the  levy  is  excessive.^ 

c  Discretion  of  Officer. — ^A  certain  amount  of  discretion  is 
left  to  the  officer  as  to  the  quantity  of  property  necessary  to  be 
taken,  depending  to  some  extent  upon  the  facts  and  circumstances 
of  the  particular  case.' 

« 

greater  sum  than  what  the  creditor  di-  2.  Cornelius  t/.  Burford,  28  Tex.  ao9, 

rects  to  be  levied.  91  Am.  Dec.  309,  fer  Coke,  }. 

1.  Van  Djke  v,  Martin,  53  Ga.  221 ;  8.  Barfield   v.  Barfield,  77  Ga.  83 ; 

Drake  v.  Murphy,  42  Ind.  82 ;  Cook  Governor  v.  Carter,  x  Hawks  (N.  Car.) 

V.  De  la  Garza,  13  Tex.  431 ;  Palmer  v,  328,  holding  that  tne  sheriff  is  not 

Gardiner,  77  111.  143, /*r  Walker,  C.  J.  chargeable  with  any  depreciation  oc- 

IB  lowm  it  is  provided  by  statute  that  curring  to   the  property  during  the 

the  officer  shall  levy  upon  property  in  time  that  the  execution  is  forborne  by 

such  quantities  as  will  be  likely  to  real-  the  plaintiff;  Lynch  v.. Com.,  6  Watts 

ize  the  amount  of  the  execution  and  (Pa.)495;Denvreyv.  Fox,  22Barb.  (N. 

costs;  and  a  levy  upon  an  excessive  Y.)  522;  Pugh  v.  Calloway,  10 Ohio  St. 

quantity  of  land  will  not  be  sustained,  488;  Dewitt  v,  Oppenheimer,  51  Tex. 

except  in  cases  where  innocent  par-  103 ;  Cornelius  v.  Burford,  28  Tex.  202, 

ties  have  riehts  requiring  protection.  91  Am.  Dec.  309. 

Cook  V,  Jenkins,  30  Iowa  452.  See  also  Payne  v.  O'Shea,  84  Mo. 

Ltry  on  Ufa  Estate. — Whether  or  not  129,  holding  that  the  officer  may  gener- 

a  levy  upon  a  life  estate  is  excessive  de-  ally  exercise  his  judgment  and  discre- 

pends  upon  the  value  of  the  life  estate,  tion  as  to  the  sufficiency  of  the  levy,  but 

and  not  upon   the  value  of  the  fee.  that  he  is  liable  for  unfairness  and  for 

Glower  v,  Fleming,  81  Ga.  247.  any  unreasonable  excessiveness  in  his 

KeesMllj  to  Levy  upon  Property  u  En-  levy, 

ttretr* — It  is  improper  for  an  officer,  in  In  Com.  v.  Lightfoot,  7  B.  Mon. 

making  his  levy,  to  divide  a  lot  by  an  (Kv.)  298,  which  was  an  action  against 

imaginary  line  so  that  three  tenths  of  a  a  sheriff,  on  his  official  bond,  for  failing 

valuable  building  will  be  on  one  side  of  to  make  a  sufficient  levy,  the  court 

the  line  and  seven  tenths  on  the  other,  says :  **He  must  exercise  a  prudent,  rea- 

withont  any  regard  to  the  situation  of  sonable,  and  cautious  discretion.  •  •  * 

the  rooms  and  halls.    Such  a  levy  is  He  must  take  into  his  possession  an 

▼Old,  and  the   purchaser   thereunder  amount  of  property  sufficient,  when 

acquires  no  title.    Wallace  v,  Atlanta  sold,  in  all  reasonable  probability,  *  *  * 

Medical  College,  52  Ga.  164.  to  bring  a  sum  that  will  pay  off  the 

See  also  Buckholder  v,  Sigler,  7  W.  execution  in  his  hands.    But  he  may 

&  S.  (Pa.)  154,  wherein  Kennedy,  J.,  be  liable,  on  the  other  hand,  to  the 

says  that  where  two  tracts  of  land  are  defendant  in  the  execution  if  he  makes 

improved  and  used  for  the  same  pur-  an   excessive  levy.     He  is,  therefore, 

pose,  and  the  one  is  dependent  on  the  to  perform  his  duty  as  sheriff  having 

other  for  its  value,  the  sheriff  should  an  eye  to  the  security  of  the  plaintiff's 

levy  upon  and  sell  them  as  one  entire  debt  and  avoiding  all  acts  of  oppression 

tract;  because  to  do  otherwise  would,  towards  the  defendant." 

obviously,   work   a   prejudice  to  the  In  French  v.  Snyder,  30  111.  339,  83 

owner,  and  possibly  to  his  creditors.  Am.  Dec.  193,  the  rule  is  laid  down 

by  depreciating  their  value.  as  follows :  It  is  the  duty  of  the  offi- 
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7.  General  Principles    Concerning  Kethod  of   Kaking  Levy— a. 

Rules  for  the  Guidance  of  the  Officer. — The  officer  must 
follow  the  directions  of  his  precept,  ^  and  in  doing  so  should  do  as 
little  mischief  to  the  debtor  as  possible.* 

b.  Intention  to  Levy. — The  officer  must  perform  unequiv- 
ocal acts  sufficient  to  constitute  a  levy,  and  must  act  with  the 
intention  of  making  a  levy .• 

c.  Directions  by  the  Plaintiff. — No  particular  directions  by 
the  plaintiff  to  the  sheriff  to  make  a  levy  are  necessary.* 

d.  Writ  Issued  out  of  United  States  Court — Following 
State  Practice. — The  Judiciary  Act  of  1789,  providing  that 
the  laws  of  the  several  states  shall  be  regarded  as  rules  of  decision, 
etc.,  in  the  courts  of  the  United  States,  has  no  application  to  the 
practice  of  United  States  courts  or  the  conduct  of  their  officers  in 
the  levy  of  executions.* 

e.  Statutory  Requirements.— It  is  undoubtedly  the  duty 
of  the  officer,  when  the  method  of  making  the  levy  is  prescribwl 
by  statute,  in  whole  or  in  part,  to  proceed  strictly  according  to  the 
statute  in  making  the  levy,  and,  if  he  does  not  do  so,  the  levy  or 
the  sale  may  be  set  aside,  or  he  may  be  made  to  respond  in  dam* 
ages  to  any  one  whom  he  has  injured  by  his  neglect.^    But  it  is 

cer  to  levy  **  on  property  sufficient  to  cate  such  intention.     It  was  held  that 

satisfy  the  debt  and  costs,  and  in  de-  that  there  was  no  levy, 

termining  what  is  a  sufficient  levy  he  4.  Stuarts  7;. Reynolds,  4  Harr.  (Del) 

is  left  to  exercise  his  own  judgment,  113. 

free  from  the  restraint  or  control  of  6.  Way  man  v.  Southard,  10  Wheat. 

either  the  plaintiff  or  defendant;  and  (U.  S.)  1 ;  and  it  is  also  held  in  this 

is  accountable  to  the  plaintiff,  on  the  case  that  the  provision  that  the  forms 

one  hand,  if  he  fails  to  levy  on  as  much  of  writs  and  executions,  except  their 

as  a   reasonably  prudent   man   would  style,  etc.i  in  the  circuit  and  district 

deem  sufficient  for  that  purpose,  and,  courts,  should  be  the  same  In  each  state 

on  the  other,  to  the  defendant  for  an  respectively,  applied  only  to  the  form  of 

unreasonable  and  unnecessary  levy.''  the  writ,  and  not  to  the  method  in  which 

I.  Mysroll  v,  Violette,  55  Me.  108.  it  should  be  executed  or  levied.    See 

%.  Handy  v.  Clippert,  50  Mich.  355.  also  U.  S.  Bank  v,  Halstead,  10  Wheat 

8.  Taffts  V.  Manlove,  14  Cal.  47.  (U.  S.)  51.   And  in  the  first-mentioned 

In  Alexander  v.  Springs,  5  Ired.  L.  case  it  is  held  that  there  is  no  original 

(N.  Car.)  475,  the  officer  went  to  the  inherent  power  in  the  state  legislature, 

defendant's  house  and  informed  him  independent  of  any  act  of  Congress,  to 

that  he  was  obliged  to  raise  the  money,  regulate  the  conduct  of  the  officers  of 

to  which  the  defendant  replied  that  the  the  United  States  in  the  service  of  exe- 

officer  might  as  well  advertise  a  sale,  cutions  issuing  out  of  the  courts  of  the 

the  officer  thereupon  saying  that  he  United  States. 

disliked  to  do  so  on  account  of  the  de*  6.   California. — Blood  f.  Light*  38 

fendant's  bad  health.    It  was  held  that  Cal.  649,  99  Am.  Dec.  441. 

there  was  no  levy.     See  also  Wester-  Connecticut,  —  MetcaU  v.  Gilkt,  5 

velt  V.  Pinckney,  14  Wend.  (N.  Y.)  Conn.  401;  Hobart  v.  Frisb!c,5  Conn. 

123,  28  Am.  Dec.  516,  in  which  case  592. 

the  sheriff  did  nothing  except  to  inform  Maine, — Mysroll  v,  Violette,  55  Me. 

the  defendant  that  he  had  an  execution  108 ;  Benson  v.  Smith,  4a  Me.  414,  66 

against  him,  the  parties  then  being  in  Am.  Dec.  285 ;  Lumbert  v.  Hill,  41  Me. 

the  defendant's  house,  and  the  prop-  475. 

erty  being  within  the  view  of  the  sher-  Massachusetts, — Litchfield  v,  Cud- 

iff.     The  sheriff  neither  declared  that  worth,  15  Pick.  (Mass.)  33;  Howe  r. 

he  made  a  levy  nor  did  any  act  to  indi-  Starkweather,    17    Mass.    240;   Eddy 
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only  necessary,  where  the  acts  necessary  to  constitute  a  valid  levy 
are  prescribed  by  statute,  to  follow  the  established  procedure,  and 
in  a  given  case  there  is  nothing  for  decision  except  whether  this 
has  been  done  or  not.' 

/.  Service  of  the  Writ — Notice  and  Demand  of  Pay- 
MENT— (i)  Definitions, — ^The  service  of  an  execution  is  dis- 
tinguishable from  the  levy  thereof  in  strictly  legal  parlance,  and  is 
the  communication  of  its  contents  to  the  execution  defendant,  ac- 
companied by  or  followed  with  a  demand  for  its  satisfaction,  and 
in  its  natural  order  precedes  the  levy  of  the  writ.* 

(2)  Necessity  to  Give  Debtor  Information. — A  good  officer,  when 
it  is  practicable,  will  always  inform  the  debtor  of  an  execution 
which  he  may  have  against  him,  if  he  believes  that  the  debtor  is 
not  aware  of  it,  and  confer  with  the  debtor  before  making  a  levy.^ 
It  has  generally  been  held  that  it  is  not  essential  to  the  validity 
of  the  levy  that  the  officer  should  give  the  debtor  notice  before 
making  a  levy,  unless  service  of  the  writ  is  required  by  statute, 
even  though  the  debtor  has  the  right  to  designate  which  class  of 
property  shall  be  first  taken.^ 

V,  Knap,  3  Mass.  154.     See  also  Baker  plying  with  the  statute,  should  be  up- 

V.  Baker,  125  Mass.  7.  held.     See  further  Doe  v.  KoUock,  3 

Michigan. — Blair  v.   Compton,   33  Houst.  (Del.)  326,  holding  that  a  stat- 

Mich.  414.    See  also  James  v,  Pontiac,  ute  which   in  general  terms  requires 

etc.,  Plank  Road  Co.,  8  Mich.  92.  the  officer  to  specify  the  principal  im- 

Ntw  Hampshire.  —  Saunders  v,  provements,  if  any,  on  land,  and  the 

Nashua  First  Nat.  Bank,  61  N.  H.  31.  known  or  computed  quantity  and  situ- 

See  also  Whittier  v.  Varney,  10  N.  H.  ation  of  the  premises,  gives  the  sheriff 

395;  Averj  V.  Bowman,  39  N.  H.  393;  great  latitude  in  describing  the  land. 

Libbey  v.  Copp,  3  N.  H.  45;  Mead  v.  And  see  Smith  v.  Randall,  6  Cal.  47, 

Harvey,  2  N.  H.  495.  65  Am.  Dec.  475,  wherein  it  is  said 

Hew    'Jersey. — Voorhees   v.   Chaf-  that  the  statutes  with  respect  to  a  levy 

fen,  24  N.  ].  L.  507;  Den  v.  Gaston,  are  merely  directory,  and  that  the  fail- 

24  N.  J.  L.  818.    See   also  Elmer  v.  ure  of  the  officer  to  comply  with  their 

Burgin,   2   N.   J.   L..    173 ;   Princeton  requirements  does  not  vitiate  the  sale, 

Bank  v.  Crozer,  22  N.  J.  L.  383.  and  that  the  party  aggrieved  is  left  to 

^forth      Carolina. — ^Blanchard      v.  his  remedy  by  an  action  against  the 

Blanchard,  3  Ired.  L.  (N.  Car.)  105;  officer. 

Hugging  V.  Ketchum,  4  Dev.  &  B.  L.  2.  Terrell  v.  State,  66  Ind.  570. 

(N.  Car.)  414.  8.  Duncan  v,  Matney,  29  Mo.  3689 

Ohio.  —  Seymour   v.   Milford,  etc.,  77  Am.  Dec.  575. 

Tp.  Co.,  10  Ohio  476.  4.  Drake   v.   Murphy,   42   Ind.   82; 

Pennsyh'ania. — Carrier  v.  Esbaugh,  Ayres  v.  Campbell,  9  Iowa  213,  74  Am. 

70  Pa.  St  239.  Dec.  346;  Collins  v.  Ritchie,  31  Kan. 

Vermont. — Morton  v.  Edwin,  19  Vt.  371;  Duncan  v.  Matney,  29  Mo.  368, 

77-    But  see  Little  v.  Sleeper,  37  Vt.  77  Am.  Dec.  575.     See  also  Jones  v. 

105,  86  Am.  Dec.  697,  wherein  it  is  said  Allen,  88  Ky.  381,  holding  that  where 

that  it  has  not  been  settled  that  all  that  the  officer  finds  no  owner  or  occupant  of 

the  statute  reauires  the  officer  to  do  land  a  notice  of  the  levy  need  not  be 

must  necessarily  be  done.  given. 

1.  Per   Thomson,    }.,   in    Herr    v.  Hi  nilnols,  however,  it  has  been  held 

Broadwell,  5  Colo.  App.  467.   See  also  that,  as  a  general  rule,  it  is  the  duty  of 

Haggins  v.  Ketchum,  4  Dev.  &  B.  L.  the  officer  to  notify  the  debtor,  if  prac- 

(N.  Car.)  414^  holding  that  a  levy  de-  ticable,  before  levying  upon  personal 

scribing  the  property  in  the  very  words  property,  so  as  to  enable  him  to  select 

of  the  statute,  and  substantially  com-  such  property  as  he  desires  to  retain  as 
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By  StotutM  in  Boom  Btatat  the  officer  is  required  to  serve  the  writ 

upon  the  debtor  before  levying  and  to  make  a  demand  of  pay* 
ment.^  The  object  of  such  statutes  is  to  give  the  debtor  an  oppor- 
tunity to  pay  the  execution  without  incurring  further  costs  and  to 
designate  the  property  to  be  levied  upon.* 

(3)  How  Notice  should  be  Given, — ^The  notice  of  an  execution 

must  be  served  upon  the  debtor  personally  whenever  it  is  practU 
cable  to  do  so.* 

exempt.  People  t>.  Palmer,  46  111.  398.  Vt.  624 ;  Dow  v.  Smith,  6  Vt.  519.  See 
95  Am.  Dec.  418 ;  Foote  v.  People,  12  also  Eastman  v.  Curtis,  4  Vt  616. 
111.  App.  94 ;  Bingham  v,  Maxcy,  15  111.  Motioe  befinre  Lery  on  fiuUvULnal  F»9- 
290;  Pitts  V,  Magie,  24  111.  610;  Mc-  erty  of  BtoeUioUlflr — Maine  Statute.^ 
Cluskey  t;.  McNeely,  8  111.  578.  See  Where  it  is  provided  bj  statute  that,  in 
also  Bullen  v.  Dawson,  139  111.  633 ;  case  of  deficiency  of  attachable  prop- 
Rock  V,  Haas,  no  111.  528.  ertj  or  estate  belonging  to  a  corpora* 

I.Alabama.  —  Code   1876,    §  3195;  tion,  the  individual  property  of  a  stock- 
White  V.  Farlej,  81  Ala.  563.  holder  may  be  taken  on  an  execution 

Connecticut. — Coe  v.  Wickham,  33  against  the  corporation,  after  giving 

Conn.  389,  in  which  case  it  is  held  that  the  stockholder  fortj-eight  hours  pre- 

a  previous  demand  may  be  waived  hj  vious  notice  of  the  intended  levy  and 

the  debtor.    See  also  Dutton  v.  TnLCj,  of  the  amount  of  the  debt  or  deucien- 

4  Conn.  365,  holding  that  a  levy  with-  cy,  the  amount  due  when  the  notice  is 

out  previously  making  a  demand,  as  given  must  be  stated;  and  a  payment 

required  by  statute,  is  a  trespass.  made  after  the  notice  has  been  given 

Georgia. — Code,  §  3643,  provides  that  during  the  forty-eight  hours  will  not 

after  levying  on  land  the  officer  shall  destroy  the  effect  of  the  notice.    Chaf- 

leave  a  written  notice  of  the  levy  with  fin  v.  Cummings,  37  Me.  76. 

the  tenant  in  possession  or  with  the  2.  Guerin  v.  Kraner,  97  Ind.  533. 

defendant  if  he  is  in  the  county.   Ruth-  Sanowal  of  Demand  afker  Sanaval  «( 

erford  v.  Crawford,  53  Ga.  138.  Writ. — After  an  execution  has  been  rc- 

Indiana. — Guerin  v.  Kraner,  97  Ind.  newed  it  is  not  necessary  that  the  offi- 

533  i  Terrell  v.  State,  66  Ind.  570.    See  cer  should  make  another  demand,  one 

also  Cones  t^.  Wilson,  14  Ind.  465 ;  God-  having  been  previously  made.  Roberts 

man  v.  Smith,  17  Ind.  152.  v.  Church,  17  Conn.   142.     See  also 

Missouri. — Rev.  Stat.   1879,  §  2381,  Adams  v.  Tracy,  13  Mo.  App.  579. 

required  notice  to  be  given  where  Uie  Where  the  Debtor  la  Abaent  the  officer 

writ  was  issued  to  a  county  other  than  need  not  hunt  him  up  or  wait  for  his 

that  in  which  the  defendant  resides,  but  return.     Frink  t;.  ^Roe,  70  Cal.  296; 

the  statute  was  uniformly  held  to  apply  People  v.  Palmer,  46  111.  398,  in  which 

only  to  cases  where  the  execution  was  case  it  was  held  that,  in  the  absence  of 

sent  to  be  levied  on  land  in  a  county  the  debtor  from  the  county,  it  was  the 

different  from  that  in  which  the  judg-  duty  of  the  sheriff  to  make  a  levy  on 

ment  was  rendered  and  the  execution  all   property  not  specifically  exempt, 

issued.  Lohmann  v.Stocke,  94  Mo.  672 ;  and  that  thereafter  &e  defendant  might 

Harper  V.  Hopper,  42  Mo.  124;  Harris  make  his   selection    precisely   as  he 

V.  Chouteau,  37  Mo.  165 ;  Buchanan  v.  might  have  done  before  the  \frrj\  Cook 

Atchison,  39  Mo.  503.  v.  De  la  Garza,  13  Tex.  436;  Kendrick 

In  Pennsylvania  it  has  been  held,  v.  Rice,  16  Tex.  2C4.     See  also  Kings- 

under  a  statute  providing  that  the  offi-  land  v.  Harrell,  i  Tex.  App.  Civ.  Cas., 

cer  shall  proceed  to  levy,  etc.,  if  the  4  739*  holding  that,  in  the  absence  of 

defendant  refuse  or  neglect  to  pay  the  the  debtor,  the  sheriff  is  not  required  to 

debt,  that  the  first  act  of  the  officer  apply  to  the  debtor's  agent,  unless  It  is 

should  be  to  apprise  the  defendant  of  known  to  the  sheriff  that  the  debtor 

the  issuance  of  the  writ  and  of  its  man-  has  an  agent  within  the  county  duly 

date  and  to  solicit  payment  of  the  debt  authorized  to  turn  out  proper^  to  te 

and  costs.     Conniff  v.  Doyle,  8  Phila.  levied  upon. 

(Pa.)  630.  8.  Boggess  v,  Pennell,  46  III.  App. 

Vermont,  —  Collins  v,  Perkins,  31  150,  wherein  a  notice  sent  by  mail  wa< 
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(4)  Validity  of  Levy  when  Required  Notice  is  Not  Given. — The 
failure  of  the  officer  to  notify  the  debtor  that  he  has  the  writ  in 
his  hands,  and  to  demand  payment  before  making  a  levy,  must  be 
taken  advantage  of  by  an  application  made  in  seasonable  time  to 
set  aside  the  levy ;  otherwise,  the  title  of  a  bona  fide  purchaser 
will  be  good  and  cannot  be  attacked  collaterally.^ 

g.  Selection  of  Property— (i)  By  the  Debtor,  Creditor,  or 
Officer. — Under  the  common  law  the  debtor  has  no  election,  among 
or  between  his  distrainable  goods  or  estate,  as  to  which  shall  be 
first  taken,  and  the  execution  is  an  authority  to  the  officer  to  take 
such  as  he  can  find  without  the  direction  of  the  debtor.* 

Sfcatntw  Conferring  upon  Dobtor  Bight  to  Select  Property. — In  many  states 
statutes  have  been  enacted  conferring  upon  the  debtor  the  right 
to  point  out  the  property  which  he  wishes  to  have  seized  and 
sold ;  and  when  the  debtor  avails  himself  of  his  privilege  under 
the  statute  and  points  out  property,  the  officer  acts  at  his  peril  in 
ignoring  the  debtor's  wishes.* 

Waiyer  of  Bight  hy  Debtor. — The  right  to  point  out  property  to  be 
seized,  or  to  object  to  the  seizure  of  one  species  of  property 
instead  of  another,  is  personal  to  the  debtor ;  ^  and,  as  the  right 
is  conferred  solely  for  his  benefit,  he  may  exercise  it  or  not  at 

considered  insufficient.    And  in   this  8.  Arkansas. — ^Trapnall  v.  Richard- 
case  it  was  also  held  that  a  written  son,  13  Ark.  543. 

notice  to  the  defendant  stating  that  the  Georgia, — Thompson  v.  Mitchell, 

sheriff  has  the  writ  in  his  hands,  and  73  Ga.  127 ;  Benson  v.  Dyer,  69  Ga. 

asking  the  debtor  what  he  has  to  say  in  190;    Barden  v.  Grady,  37  Ga.  660; 

regard  to  it,  and  stating  that  the  law  Hammond  x),  Myrick,  14  Ga.  77. 

requires  a  demand  to  be  made,  is  insuf-  Indiana. —  State  v.  Willis,  33  Ind. 

ficient,  as  it  is  calculated  to  mislead  the  118. 

debtor  to  suppose  that  a  demand  will  Louisiana. — Code  Prac,  4  ^6,  con- 
be  made  on  another  occasion.  fers  upon  the  debtor  the  right  to  desig- 

Joint  DflfendantB. — Where  it  is  pro-  nate  what  property  he  wishes  to  have 
Tided  by  statute  that  the  officer  shall  seized  and  sold  first,  provided  the  prop- 
repair  with  the  writ  to  the  debtor's  usual  erty  so  pointed  out  by  him  be  situated 
place  of  abode  and  make  demand  of  the  in  the  parish.  Miller  v,  Morgan,  6 
debt,a  demand  of  one  joint  debtor  does  Martin  N.  S.  (La.)  86. 
not  authorize  the  levy  of  the  writ  on  Missouri. — Ashby  v.  Dillon,  19  Mo. 
theproperhrof  the  other  joint  debtors.  619;  Landes  v.  Perkins,  12  Mo.  238; 
Button  t».  Tracy,  4  Conn.  365.  KHtzer  v.  Smith,  21  Mo.  296. 

I.  White   V.   Farley,   81    Ala.    563;  Texas, —  Beck  v.  Avondino,  82  Tex. 

Gardner  v.  Eberhart,  82  111.  316;  Rock  314;  Jackson  v.  Browning,  i  Tex.  App. 

V.  Haas,  no  111.  528.     See  also  Solo-  Civ.  Cas.,  ^  605. 

men  V.  Peters,  37  Ga.  25 1 ,  holding  that  The  Mandate  of  the  Wtlt  does  Not  Con- 

the  failure  of  the  officer  to  give  infor-  trol. — The  wishes  and  request  of  the 

mation  of  the  levy  to  a  tenant  in  pos-  defendant  must  be  followed,  notwith- 

session,  as  required  by  statute,  does  not  standing  the  phraseology  of  the  writ, 

affect  the  title  of  a  d^fftf  yf</«  purchaser.  Miller    v.  Morgan,  6   Martin  N.  S. 

See  further  the  following  cases,  hold-  (La.)  86. 

ing  that  a  statute  requiring  the  officer  4.  Frink  v.    Roe,   70  Cal.    296,  in 

to  make  a  demand  of  payment  before  which  case  the  following  language  is 

proceeding  to  levy  is  directory  merely :  used:  **  Clearly  the  defendant  in  an 

Collins  V,  Perkins,  31  Vt,624;  Dow  v.  execution,  under  a  statute  giving  him 

Smith,  6  Vt.  ^19.  the  rieht  of  designating  the  property 

*.  Per  Milis,  J.,  inBodley  v.  Down-  to  be  levied  upon,  cannot  defeat  a  levy 

ing,  4Lltt.  (Ky.)  29.  by  neglect  or  refusal  to  exercise  his 
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his  pleasure,  and  if  he  neglects  or  refuses  to  make  a  selection, 
the  sheriff  may  and  should  levy  on  such  property  as  he  can  find, 
observing  the  order,  if  any,  pointed  out  by  statute.* 

SoAoieiiey  of  Dedgnation. — The  debtor  should  give  the  officer  suffi- 
cient information  to  enable  him  to  make  the  levy,  and  should 
furnish  a  description  of  the  property  upon  which  he  desires  to 
have  the  levy  made  ;*  and  when  the  debtor  turns  out  real  estate 
every  reasonable  evidence  of  title  should  be  exhibited,  and  the 
sheriff  will  not  be  compelled  to  take  loose  memoranda  which 
the  debtor  may  ofifer.* 

The  debtor  has  no  right  to  designate  any  other  property  than 
his  own.* 

statutorj  right,  and,  in  the  absence  of  chattels  designated  bj  him  bj  such  act 

a  showing  that  such  right  was  exer-  of  giving  possession  as  the  nature  of 

cised  bj  defendant  and  disregarded  by  the  case    will    reasonably   admit  of. 

the  officer,  the  former  cannot  be  heard  Ross  r.  Lister,  14  Tex.  469. 

to  complain;  nor  can  a  stranger  to  the  See  also  Texas-Mexican  R.  Co.  v. 

writ;  having  no  interest  in  or  lien  upon  Wright,  88  Tex.  346,  holding  that  the 

the  property  seized,  be  permitted  to  possession  given  to  the  officer  must  be 

question  the  regularity  of  the  levy  for  such  as  to  place  the  property  under  his 

such  cause."    See  also  Hoy  v,  Eaton,  control,  and  to  enable  him  to  make  de- 

26  La.  Ann.  169,  in  which  case  it  was  livery  to  the  purchaser, 

held  that  other  creditors  were  not  en-  See  further  Anderson  v.  Oldham,  8a 

titled  to  an  injunction  because  of  ir-  Tex.  228,  holding  that  the  officer  was 

regularity  in  the  levy.  not  bound  to  act  upon  a  declaration  of 

1.  Trapnall  v.  Richardson,  13  Ark.  the  defendant  *'that  he  had  horses  in 
543;  Frink  v.  Roe,  70  Cal.  296;  Noble  his  lot  here  in  town  subject  to  exccu- 
V,  Nettles,  3  Rob.  (La.)  152 ;  Deville  v.  tion,  sufficient  and  more  to  satisfy  said 
Hayes,  23  La.  Ann.  550;  People  v,  execution,  and  to  levy  on  them." 
Palmer,  46  111.  398,  95  Am.  Dec.  418;  8.  Beaird  v.  Foreman,  i  III.  385,  12 
Cook  V.  Scott,  6  111.  333 ;  Harrison  t^  Am.  Dec.  197. 

Cachelin,  35  Mo.  77;  Scott  v.  Allen,  i  See  also  Wolford  v,  Phelps,  2  ].  J. 

Tex.  508;  Bryan  v.  Bridge,  6Tex.  137 ;  Marsh.  (Ky.)  31,  in  which  case  Under- 

Jacksont;.  Browning,  i  Tex.  App.  Civ.  wood,  J.,  says:  "  To  require  him  [the 

Cas.,  §  605.  purchaser]  to  search  recording  ofiices, 

In  State  v.  Willis,  33  Ind.  118,  the  with  a  view  to  ascertain  the  title, would 

debtor    did    not    designate    property  be  to  impose  a  duty  upon  the  bidders, 

when  called  upon  to  do  so,  but  finally  troublesome     and    expensive,    which 

did  designate  ample  property  before  a  many  of  them  are  incompetent  to  per- 

levy  had  been  made,  and  it  was  held  form,   and  which   would  result,  in  a 

that  the  sheriff  properly  levied  upon  majority  of  cases,  in  disappointment." 

the  property  so  pointed  out,  and  that  4.  Forbes  v.  Hill,  Dall.  (Tex.)  486, 

the  plaintiff  had  no  right  to  complain  holding  that  if  the  debtor  designates 

that  the  levy  was  not  made  upon  prop-  property  to  which  he  has  no  title  the 

erty  which  he  himself  had  designated.  sheriflF  may  proceed  to  select  property. 

2.  Bingham  v.  Maxcy,  15  111.  290.  See  also  Thompson  r.  Mitchell,  73 
In  Thorpe  v,  Wheeler,  23  111.  544,  it  Ga.  127,  holding  that  the  sheriff  need 

was  held  that  an  oflfer  to  the  sheriff  to  not  make  a  levy  on  land  pointed  out  by 

transfer  the  property  absolutely  to  him,  the  debtor  to  which  he  has  no  title,  but 

in  satisfaction  and  discharge  of  the  ex-  which  he  holds  under  bonds  for  title, 

ecution,  is  not  sufficient  as  a  designa-  Encumbered  Property. — ^The  creditor 

tion  and  turning  out  of  the  property  to  may  disregard  the  debtor's  selection 

be  levied  upon.  of  property  when  the  property  pointed 

In  Texas,  under  Sayles  Civ.  Stat.,  art.  out  by  the  debtor  is  encumbered  by 

2287,  the  party  exercising  the  privilege  mortgages  to  an  amount  exceeding  its 

of  pointing  out  property  must,  if  re-  value.    Todd  v.  Sheriff,  29  La.  Ann. 

quired,  put  the  officer  in  possession  of  498. 
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Chaageof  Eleetioii. — The  debtor,  after  once  exercising  his  option  of 
selecting  property,  is  estopped  from  insisting  that  other  property 
should  be  taken.* 

Title  of  Pnrehaier  where  Bobtor'i  ]>ireotio]ii  are  Hot  Obeerred. — Where  the 
sheriff  proceeds  in  disobedience  of  the  debtor's  selection  of  prop- 
erty, the  title  of  a  purchaser  will  nevertheless  be  upheld.* 

Beleetioii  of  Property  by  Creditor. — Under  some  circumstances,  where 
the  ofKcer  has  reasonable  ground  to  believe  that  he  may  make  a 
mistake  and  render  himself  liable,  he  may  require  the  creditor  to 
point  out  property  for  levy,  e.  g.,  where  the  title  is  in  dispute ;  * 
and  it  would  seem  that,  as  a  general  rule,  the  sheriff  is  not  bound 
to  levy  on  real  estate  unless  the  same  is  pointed  out  to  him  by 
the  creditor.*  But  although  the  pointing  out  of  property  by  the 
plaintiff,  upon  the  failure  of  the  debtor  to  do  so,  is  a  protection  to 
the  sheriff,  it  is  not  essential  to  the  validity  of  the  levy.* 

1.  Larson  v.  Laird,  36  111.  App.  402.  or  agent,  to  show  him  the  debtor's 
SecalsoColburnv.  Barton,  17  111.  App.  goods  or  to  indemnify  him,  and,  on 
391,  wherein  Wilkin,  J.,  says  that  the  the  contrary,  undertakes  to  execute  the 
//ff/a/f^,  after  he  has  made  his  election,  writ  as  well  as  he  can,  he  is  answer- 
cannot  have  a  levy  made  upon  other  able  to  the  creditor  if  he  does  not  take 
property  than  that  designated,  without  goods  which  he  might  have  found. 

the  consent  of  the  debtor.  4.  Per  Valentine,  J.,  in  Armstrong  v, 

2.  Cavender  v.  Smith,  i  Iowa  306;  Grant,  7  Kan.  285.  See  also  Palmer 
Tillotson  V.  Doe,  5  Blackf.  (Ind.)  500;  v,  Gallup,  16  Conn.  555;  Betts  v.  Nor- 
in  which  cases  it  is  maintained  that  ris,  15  Me.  46S. 

statutes  permitting  the  debtor  to  turn  5.  Benson  v.  Dyer,  69  Ga.  190. 

out  property  are  merely  directory.  See  In  Herring  v.  Policy,  8  Mass.  113,  it 

also  Beck  v.  Avondino,  82  Tex.  314,  per  was  held  that  as  the  creditor's  attorney 

Fisher,  J.  had  chosen  one  of  the  appraisers  and 

Semady  against  the  Sheriff. — If    the  had  received  seizin  from  the  sheriff,  it 

sheriff    oppresses    the  defendant   his  could  not  be  objected  that  it  did  not 

remedy  is  by  an  action  against  theoffi-  appear  from  the  levy  that  the  creditor 

ccr.  Thompsons.  Mitchell,  73  Ga.  127,  had  elected  to  extend  the  execution  on 

from  which  case  it  would  seem  that  an  the  lands  of  the  debtor, 

affidavit  of  illegality  is  not  supported  Ih  nUnols,  by  statute,  the  creditor  has 

b/  the  fact  that  the  sheriff  refused  to  the  right  to  elect  on   what    property 

levy  on  property  pointed  out  by  the  he  shall  have  the  writ  levied,  except 

debtor.  exempt  property,  provided,  however, 

3.  Armstrong  v.  Grant,  7  Kan.  285,  that  the  land  on  which  the  defendant 
fer  Valentine,  T.  resides  and  his  personal  property  shall 

See  also  Bond  t^.  Sheriff,  7  Mass.  123,  not  be  taken  until  the  other  property, 

in  which  case   Parsons,   C.  J.,   says :  if  any,  has  been  first  resorted  to.   Col- 

"  When  there  is  any  reasonable  ground  bum  v.  Barton,  17  111.  App.  391 ;  Thorpe 

to  induce  an  officer  to  believe  that,  in  v.  Wheeler,  23  111.  544;  Evans  v.  Lan- 

maklng  an  attachment,  or  in  seizing  don,  6  111.  307 ;  Bingham  v.  Maxcy,  15 

upon  execution,  he  may  mistake,  and  111.  290. 

expose  himself  to  an  action  for  dam-  Bight  of  Creditor  to  Designate  Prop- 
ages,  by  attaching  or  seizing  goods  not  erty  on  Which  He  Has  a  Mortgage — Lou- 
the  property  of  the  debtor,  he  may  in-  isiana  Statute, — Code  Prac.  La.,  art. 
sist  on  the  creditor's  showing  him  the  648,  provides  that  the  debtor  shall  not 
debtor's  goods,  and  also  on  being  in-  have  the  right  of  pointing  out  the  prop- 
demnified  for  any  mistake  he  may  erty  which  he  wishes  the  sheriff  to  seize 
niake  in  conforming  to  the  creditor's  when  the  creditor  who  prosecutes  the 
directions."  But  in  the  same  case  it  execution  has  a  privilege  or  mortgage 
is  maintained  that  if  the  officer  does  on  part  of  his  property,  for  in  such  case 
not  request  the  creditor,  his  attorney  the  creditor  shall  have  the  right  to  di- 
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Dntj  of  flheriif  to  Obey  Creditor'a  Instnietioiit. — The  creditor  has  no  right 
to  control  the  action  of  the  sheriff,  by  directing  a  levy  on  a  particu- 
lar tract  of  land,  unless  the  right  is  given  him  by  statute.^ 

(2)  Encumbered  and  Aliened  Property — Marshaling  Assets,— 
Where  the  debtor  has  aliened  or  encumbered  his  land  subject  to 
the  lien  of  a  judgment,  and  an  execution  is  thereafter  issued  on 
such  judgment,  the  creditor  who  issues  the  execution  may  levy 
upon  the  encumbered  or  aliened  property  without  first  resorting 
to  other  property  belonging  to  the  debtor,  and  is  not  required  to 
so  levy  his  execution  as  to  make  the  alienees  or  incumbrancers  con- 
tribute, or  to  levy  upon  it  in  the  inverse  order  in  which  it  was 
aliened  or  encumbered.^  It  has  been  said,  however,  that  where 
the  debtor  has  sold  property,  and  has  other  property  out  of  which 
satisfaction  may  be  made,  there  can  be  no  reason  but  mere  wanton- 
ness for  levying  upon  the  property  which  has  been  sold.' 

A  Court  of  Law  out  of  which  an  execution  has  been  issued  has  no 
jurisdiction,  on  the  petition  of  an  alienee  or  incumbrancer,  to  make 
an  order  controlling  the  plaintiffs  levy.* 

rectthe  seizure  of  such  property  as  is  Sansberrj  v.  Lord,  83  Ind.  521;  War^ 

mortgaged  to  him,  if  he  prefers  it ;  but  field  v.  Brewer,  4  Gill  (Md.)  2^;  Mil- 

with  respect  to  other  property  not  sub-  mine  v.  Bass,  29  Fed.  Rep.  632 ;  Wilson 

ject  to  his  claims,  the  creditor  has  no  v.  Hurst,  Pet.  (C.  C.)  140. 

right  to  give  directions.     Lambeth  v.  In  James  v,  Hubbard,  i  Paige  (N. 

Sentell,  38  La.  Ann.  691.  Y.)    228,   Chancellor   Walworth  said 

1.  Fraser   v.  Thrift,  50  Cal.  476,  in  that  he  was  "  not  aware  of  any  case 

which  case,  the  sheriff  having  refused  where  it  has  been  held  that  the  cred- 

to  obey  the  creditor's  instructions,  the  itor    must  at  his  peril    decide  upon 

court,  on  motion  of  the  creditor,  made  the  equitable  rights  existing  among 

an  order  directing  the  sheriff  to  levy  on  the  holders  of  different  portions  of  the 

the   tract  of  land  designated   by  the  property  on  which  he  has  a  general 

creditor.    Said  the  court:  "Counsel  lien." 

have  failed  to  produce  any  precedent  8.  Per  Downey,   J.,   in  Sidencr  r. 

for  such  an  order,  and  it  is  easy  to  see  White,  46  Ind.  588,  in  which  case  an 

that  if  such  a  practice  prevailed,   it  injunction  was  allowed  at  the  suit  of 

might,  in  many  cases,  result  in  serious  the  purchaser. 

perplexities.    If  so  great  an  innovation  4.  Sheriff  v,  Ritch,  12  Fla.  633,  in 

in    practice    is    to  be  introduced,   it  which  case  the  court,  on  petition  of  a 

should  be  done  by  the  legislature  and  mortgagee,  made  an  order  that  land 

not  by  the  courts."  covered  by  mortgage  should  "  not  be 

InMaybury  t;.  Jones,  4  Yeates(Pa.)  sold  to  satisfy  executions  of  superior 
21,  it  was  insisted  that  all  the  defend-  liens  to  said  mortgage  until  the  pro- 
ant's  lands  had  not  been  taken  in  ex-  ceedsof  the  sales  of  all  other  lands*** 
ecution,  and  that  the  debtor  had  been  have  been  exhausted."  The  Supreme 
injured,  because,  if  the  whole  had  Court,  in  reversing  the  judgment  and 
been  levied  on,  the  yearly  rents  and  directing  the  dismissal  of  the  petition, 
profits  would  have  been  suf!icient  to  said :  "  A  court  of  equity,  which  cor- 
satisfy  the  debt  in  a  less  time;  but  it  rects  that  wherein  the  law,  on  account 
was  held  that,  although  the  sheriff  of  its  universality,  is  deficient,  is  the 
could  not  cut  up  and  divide  particular  only  tribunal  possessed  of  the  necessary 
tracts,  he  was  bound  to  follow  the  di-  appliances,  as  well  as  power,  to  act  in 
rections  of  the  plaintiff  as  to  seizing  on  such  manner,  which,  while  it  protects 
a  specific  tract,  and  that  the  debtor  all,  sacrifices  none  to  extend  that  pro- 
could  not  complain  that  all  of  his  lands  tection.  A  court  of  law  cannot,  either 
had  not  been  condemned.  in  term  or  vacation,  pass  such  an  order 

a.  Barden  v.  Grady,    37   Ga.  660;  as  this." 
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XfDitr,  however,  will  grant  relief  to  incumbrancers  and  alienees 
by  injunction,  or,  after  a  sale  has  been  made,  if  a  surplus  remains 
after  satisfying  the  execution,  by  directing  the  distribution  of  the 
surplus  in  an  equitable  manner — carrying  out  the  doctrine  that 
where  a  creditor  has  a  right  to  resort  to  two  funds  for  the  satis- 
faction of  his  debt,  the  party  who  has  a  subsequent  or  inferior 
claim  upon  one  fund  only  may  compel  the  creditor  having  the 
superior  claim  to  exhaust  the  other  fund  before  resorting  to  that 
in  relation  to  which  such  subsequent  claim  exists.* 

8.  levy  on  Land— ^a;.  Entry  upon  Premises  and  Ouster  of 
Debtor. — In  this  country,  where  a  levy  upon  land  is  made  for 
the  purpose  of  subsequently  selling  the  premises,  the  officer, 
according  to  the  overwhelming  weight  of  authority,  has  no  right, 
and  it  is  not  his  duty,  to  enter  upon  the  premises  and  evict  the 
debtor  in  order  to  make  a  levy ;  but  it  is  only  necessary  that  he 
should  by  some  unequivocal  act  indicate  an  intention  to  make  a 
levy,  and,  as  will  be  seen  hereinafter,  indorse  the  fact  of  the  levy 
on  his  writ  with  a  proper  description  of  the  land.  No  title  or 
right  of  possession  is  vested  in  the  sheriff  by  the  levy,  and  he  has 
the  right  to  enter  only  for  the  purpose  of  sale.* 

In  New  Ycrk^  however,  the  distinc-  to  the  prior  mortgagee,  if  he  intends  to 

tions  between  law  and  equity  having  insist  that  the  property  shall  be  sold 

been  abolished,  where  the  debtor  has  in  the  inverse  order  of  alienation, 

aliened  a   portion   of   his   estate  the  2.  Arkansas, — Fenno  v.  Coulter,  14 

court  will  compel  the  creditor  to  re-  Ark.  38,  holding  that  the  sheriff  need 

sort  to  the  unsold   portion  first  and  only  ascertain  and  identify  the  prop- 

exhaust  that  before  going  upon  the  erty  of  the  defendant  so  as  to  distin- 

property  which  has   been   alienated,  guish    it    from    other    property,  and 

Welch  «r.  James,  22  How.  Pr.  (N.  Y.  enter  the  levy  on  his  writ;  Anderson 

Sapreme  Ct.)  474,  in  which  case,  on  a  v.  Fowler,  8  Ark.  388;  Hightower  v. 

proper  showing,  the  court  ordered  a  Handlin,    27    Ark.    20;    Whiting    v, 

perpetual  stay  respecting  land  which  Beebe,  12  Ark.  421. 

had  been  sold,  until  the  debtor's  other  California. — Blood  v.  Light,  38  Cal. 

property  had  been  found  unavailing.  649,  99  Am.   Dec.   441,    holding   that 

See  also  Lansing  v.  Orcutt,  16  Johns,  any  act  on  the  part  of  the  officer  show- 

(N.  Y.)  4,  in  which  case  the  court  or-  ing  an  intent  to  sell  specific  land  and 

dered  a  stay  until  an  application  could  subject   it   to   the   satisfaction  of  the 

be  made  to  a  court  of  equity.  judgment,  followed  by  sale, constitutes 

1.  Sidener  v.   White,  46   Ind.   588:  a  levying  of  the  execution  as  against 

James  v,  Hubbard,  I    Paige  (N.  Y.)  the  defendant. 

228;  Clowes  V,  Dickenson,  5   Johns.  Colorado, —  Herr    v.     Broadwell,    5 

Ch.  (N.  Y.)  235,  9  Cow.  (N.  Y.)  403;  Colo.    App.   467,    wherein   Thomson, 

Wise  V.  Shepherd,  13  111.  41;  Milmine  J.,  said:    "The   sheriff  cannot  enter 

V.  Bass,  29  Fed.  Rep.  632.     See  also  into  the  possession  of  real  property. 

Smith  V.  Page,  15  Johns.  (N.  Y.)  395.  or  in  any  way  interfere  with  or  dis- 

It  Is  Ineumbent  on  the  Alienee,  if  he  turb  the  possession  of  the  debtor." 

desires  to  have  other  property  than  0««/r/jVw/.^Pendleton   v.    Button, 

that  purchased  by  him  levied  upon,  3  Conn.  406,  holding  that  appraisers 

to  point  out  such  other  property,  that  appointed  to  set  off  land  to  the  cred- 

the  creditor  may  seize  it.    Dobbins  v.  itor  may  perform  their  duties  without 

Wilson,  107  111.  17,  citing  Hosmer  v.  entering  upon  the  premises,  and  that 

Campbell,  98  111.  572,  wherein  it  was  it  is  sufficient  to  view  the  land, 

held  that  it  is  the  duty  of  a  subsequent  Georgia, — Kilgo  v,  Castleberry,  38 

purchaser  of  mortgaged  property  to  Ga.   512,  95   Am.  Dec.  406;    Isam  v. 

give  actnal   notice   of    his   interests  Hooks,  46  Ga.  309;  Ansley  v,  Wilson, 
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What  Aote  Are  Veeeifary  to  Conftitiita  a  Lory. — The  decisions  are  not 
altogether  in  accord  as  to  what  steps  should  be  taken  by  an  offi- 

50  Ga.  418;   Walker  v.  Zorn,  50  Ga.  sheriff    is   not   required  to  make  an 

370;  Rutherford  v,  Crawford,  53  Ga.  actual  or  symbolical  seizure  of  land. 

138;    Anderson    v.    Lee.    53   Ga.    189;  NewYork. — Rodgers  v.  Bonner,  55 

Van  Dyke  v,  Martin,  53  Ga.  221.  Barb.  (N.  Y.)  9,  wherein  Bacon.  P.J,, 

Illinois, — Evans   v.    Landon,   6   111.  says:  "In   regard  to  real  estate  it  is 

307;  Bellingali  v.  Duncan,  8  111.  477,  not  necessary  that  an  officer  holding 

holding  that  when  by  statute  redemp-  an  execution  *  *  *  go  upon  the  prop- 

tion  is  allowed,  the  debtor  should  be  erty;  it  is  not  necessary  that  it  should 

permitted   to    retain    possession   until  be  even  within   his  view."    See  also, 

the  expiration  of  the  time  given  him  to  the  same  effect,  Catl in  z/.  Jackson,  8 

by   statute   within    which    to   redeem  Johns.  (N.  Y.)  520;  Wood  r.  Colvio,  5 

the   land;    Barrett  r.  Trainor,  50  111.  Hill  (N.  Y.)  228. 

App.  420.  North  Carolina. — Doe  v.  M'Kinnie, 

Kentucky. — Jones  v.  Allen,  88  Ky.  4  Hawks  (N.  Car.)  279,  15  Am.  Dec. 
381;  Vallandingham  v.  Worthington,  519,  wherein  it  is  said  that  "the  de- 
85  Ky.  83;  McBurnie  v.  Overstreet,  8  fendant  is  never  disturbed  until  the 
B.  Mon.  (Ky.)  300,  in  which  cases  it  sale  is  consummated;"  Bland  v.  Whit- 
is  maintained  that  it  is  only  necessary  field,  i  Jones  L.  (N.  Car.)  122,  wherein 
for  the  officer  to  go  to  or  upon  the  Pearson,  J.,  says  that  a  levy  on  land 
land  and  actually  make  a  levy  and  in-  "may  be  made  in  the  office  although 
dorse  the  levy  upon  the  writ,  without  it  may  be  ten  miles  distant  and  the 
divesting  the  debtor  of  his  title  orjjos-  officer  has  never  seen  it.'*  See  also, 
session.  See  also  Demint  v.  Thomp-  to  the  same  effect.  Seawell  v.  Cape 
son,  80  Ky.  255,  holding  that  the  Fear  Bank  3  Dev.  L.  (N.  Car.)  279, 22 
usual  mode  of  levying  the  writ  is  to  Am.  Dec.  722. 

make  a  mere  memorandum,  and  that  Ohio. — Morgan  v.  Kinney,  38  Ohio 

the  sheriff  does  not  disturb  the  pos-  St.  610. 

session  of  the  debtor  or  even  his  right  Oregon. — Bank  of  British  Columbia 

of  possession.     In  Addison   v.  Crow,  v.  Page,  7  Oregon  454,  wherein  it  is 

5   Dana  (Ky.)  271,  it  is  said  that  the  said  that  the  only  effect  of  the  levy  is 

defendant   is   entitled    to    obtain   the  to   make   the   actual   interest  of  the 

possession  and  to  defend  it,  and  that  debtor   in   the   premises  liable  to  be 

he  may  bring  an  action'  for  its  recov-  taken  and  sold  to  satisfy  the  writ, 

ery  or  for  any  injury  to  it  in  the  same  Pennsylvania. —  Sheriff   v.  Giebner, 

manner  and  to  the  same  effect  as  if  114  Pa.  St.  381,  wherein  it  is  intimated 

there  had  been  no  levy.     See  further  that  there  may  be  no  actual  seizure, 

Huston  V.  Duncan,  i  Bush  (Ky.)  205.  and  that  the  levy  need  not  be  made  io 

Maryland. — Busey  v.  Tuck,  47  Md.  view  of  the  property. 

171,  holding  that  it  is  sufficient  to  in-  Rhode  Island. — Lynch    v.    Earle,  18 

form  the  defendant  of  the  levy  and  R.  I.  531,  holding  that  the  officer  need 

make  a  schedule  of  the  property.  only  go  through  the  mere  mental  pro- 

Massachusetts. — Hall    v.  Crocker,   3  cess  of  levying  the  writ  while  in  his 

Met.  (Mass.)  245,  per  Shaw,  C.J. ;  Bond  office. 

V.  Bond,  2  Pick.  (Mass.)  382;  Hammatt  South  Carolina. — In  Martin  v.  Bowie, 

V.  Bassett,  2  Pick.  (Mass.)  564,  in  which  37  S.  Car.  102.  it  is  said:  ''We  know 

cases  it  is  maintained  that  the     heriff  of    no   law    which   requires   that  the 

and  the  appraisers  may  simply  view  sheriff  shall  actually  go  upon  the  land 

the  premises  and  set  off  by  metes  and  for  the   purpose  of   making  a  levy." 

bounds  such  land  as  shall  be  shown  See  also  Harrison  v.  Maxwell,  2  Kott 

to  them,  without  actually  going  upon  &  M.  (S.  Car.)  347.  10  Am.  Dec.  611. 

the  land.  Tennessee. —  Harman     v.     Hann.    6 

Michigan. — Campau  v,   Barnard,  25  Baxt.  (Ten n.)  90.  holding  that  no  ti'^e 

Mich.  381.  is  vested  in  the  sheriff  by  the  levy. 

Mississippi. — Hamblen  v,  Hamblen,  United  States. — Watson    v.    Booda- 

33  Miss.  455;  Butler  v.  Lee,  54  Miss.  rant.  21  Wall.  (U.  S.)  123;  Thompson  v. 

476.  Phillips.   I  Baldw.  (U.  S.)  246;  Front 

Missouri. — Duncan    v.    Matney,    29  St.  Cable    R.  Co.  v.    Drake,  65   Fed. 

Mo.  368,  77  Am.  Dec.  575;  Dunnica  v.  Rep.  539.     See  also  Raisin  v.  Statham, 

Coy,   28    Mo.    525,   holding   that  the  22  Fed.  Rep.  144,  wherein  Locke,  J., 
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cer  in  levying  upon  land ;  but,  as  has  been  seen,  it  cannot  be 
made  by  any  visible,  notorious  act  or  marks  on  the  ground,  or  by 
an  actual  seizure;  and  consequently  it  must  be  done  on  paper, 
and  a  mere  indorsement  of  the  levy  is  generally  considered  suffi- 
cient. But  it  is  well  settled  that  a  levy  on  land  cannot  consist  of 
a  mere  mental  determination,  and  that  the  officer  must  do  some 
unequivocal  act  showing  an  intention  to  make  a  levy,  and  that 
the  levy  must  be  capable  of  being  proved.* 
Sntry  to  Tnko  Momentary  Seiiin. — An    entry  upon  the   premises  by 

says:  "The   custody  which   the   law  47  Tex.  197. 

takes  of  personal  property  through  a  In  Wa^ngton  it  is  provided  by 
levy  is  very  different  from  the  con-  statute  that  the  levy  shall  be  made  by 
structive  seizure  of  a  levy  upon  the  filing  a  copy  of  the  writ  and  a  descrip- 
land."  tion  of  the  property  with  the  cotinty 
In  Louisiana,  as  a  general  rule,  an  auditor;  and  the  officer  has  no  author- 
actual  taking  and  holding  of  posses-  ity  to  take  actual  possession  and  in- 
sion  by  the  sheriff  is  required  in  order  terrupt  the  business  of  tenants,  and  to 
to  make  a  levy  on  land  in  the  country  close  the  doors  of  a  building  on  the 
parishes.  Pipkin  v.  Sheriff,  36  La.  premises.  Front  St.  Cable  R.  Co.  v. 
Ann.  781;  Gordon  v.  Gilfoil,  27  La.  Drake,  65  Fed.  Rep.  539. 
Ann.  265;  Gusman  v.  De  Poret,  33  La.  1.  See  the  cases  cited  in  the  preced- 
Ann.  333;  Winn  v.  Elgee,  6  Rob.  (La.)  ing  note  in  support  of  the  proposition 
100.  See  also  Corse  v.  Stafford,  24  that  there  need  be  no  actual  entry 
La.  Ann.  262;  Morgan  v,  Johnson,  27  upon  the  premises  and  eviction  of  the 
La.  Ann.  539;  Kilbourne  v.  Frellsen,  debtor;  and  the  cases  cited  infra ^ 
22  La.  Ann.  207.  See  further  Watson  XIX.  17.  a.  Necessity  to  Indorse  Levy, 
V.  Bondurant,  21  Wall.  (U.  S.)  123.  maintaining  that  there  must  be  an 
Leased  or  Rented  Immovables, — Code  indorsement  of  the  levy.  See  also 
Prac.  La..  §  657,  makes  a  distinct  ex-  Rodgers  v,  Bonner,  55  Barb.  (N.  Y.) 
cepiion  in  the  case  of  immovables  9;  Vallandingham  v.  Worthington,  85 
which  have  been  leased  or  rented,  Ky.  83;  McBurnie  v,  Overstreet,  8  B. 
and  it  is  not  necessary  that  they  Mon.  (Ky.)  300;  Campau  v,  Barnard, 
should  be   sequestered,   as  the  cere-  25  Mich.  381. 

mony  of  going  on  the  property  and         In  Watson  t/.  Bondurant,  21  Wall. 

immediately  retiring  therefrom  would  (U.  S.)  123,  it  is  said  that  there  must 

be  idle.     Pipkin    v.   Sheriff,   36    La.  be   more   than   a    mere    constructive 

Ann.  781.  taking,   and    that    there    must    be   a 

In  Texas  it  is  expressly  provided  by  yielding  to  the  sheriff's  demand  and  a 

Sayles'  Civ.  Stat.,  art.   2291.  that  it  consent  to  hold  under  him. 

shall  not  be   necessary  to   make   an         In   Hamblen  v,  Hamblen,  33  Miss. 

entry  upon  the  premises.     Sanger  v.  455,  Smith,   C.J.,  says:    '*What   will 

Trammell,  66  Tex.  361,  wherein  it  is  amount   to   a   levy   [on   land]   is   not 

said  that  the  statute  is  merely  declar-  so  clearly  understood   [as  what  will 

atory  of  what  the  law  was  previous  amount  to  a  levy  on  chattels].  *  *  * 

to  its  enactment.     See  also  Cain  v.  At  most,  therefore,  he  can  only  make 

Woodward,   74    Tex.    549;    White    v.  known,  by  some  overt  act  or  declara- 

Graves,  15  Tex.  183;  Hancock  v.  Hen-  tion,  his  intention  to  levy  or  raise  the 

derson,  45   Tex.   479;  Cavanaugh   v,  money  by  a  sale  of  the  land.     This 

Peterson,   47    Tex.    197:    Cundiff    v.  might  be  done  by  giving  notice  to  the 

Teague,  46  Tex.  475;  Catlin  v.  Ben-  defendant   of   such   intention,    or   by 

natt,47Tex.  165;  Howeth  v.  Mills,  19  entering  on  the  execution  a  descrip- 

Tex.  296.     But  see  Leland  v,  Wilson,  tion  of  the  land.     In  the  latter  case 

34  Tex.  94,  holding  that,  to  constitute  the    indorsement    on    the    execution 

a  valid  levy  of  an  execution  from  a  would  be  nothing  more  than  evidence 

justice's  court,  it  is  necessary  for  the  of  the  levy  previously  made." 

officer  to  go  on  the  land  with  his  exe-        Tho  Pofting  of  a  Copy  of  the  execu- 

cution,  which  case  it  would  seem  is  tion  on  the  premises  is  not  necessary. 

disapproved  in  Cavanaugh  v.  Peterson,  Jones  v.  Allen,  88  Ky.  381. 
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the  officer,  or  by  the  creditor  accompanied  by  the  officer,  for  the 
purpose  of  taking  a  momentary  seizin  and  possession  without 
actually  evicting  or  dispossessing  the  debtor  or  his  tenants  is,  it 
would  seem,  authorized,  and  does  not  constitute  a  trespass.* 

Special  Execution  or  Order  of  Sale. — An  execution  or  order  of  sale 
commanding  the  sale  of  real  estate  therein  specifically  described 
need  not  be  levied ;  nor  need  the  officer  take  possession  of  any 
part  of  the  land,  put  up  a  notice  thereon,  or  .make  proclamation 
thereon  to  the  effect  that  he  has  made  a  levy.* 

b.  Exhaustion  of  Personalty  before  Levying  on  Land— 

(i)  Necessary  to  Take  Chattels  First. — The  statute  of  Westminster, 
13  Edward  I.,  c.  18,  which  gave  the  writ  of  elegit,  made  it  the  duty 
of  the  sheriff,  if  there  were  enough  personal  goods,  not  to  levy  on 
the  debtor's  lands ; '  but  by  the  statute  of  5  George  IL,  c.  7,  lands 
were  stripped  of  their  sanctity,  and  the  creditor  has  since  had  the 
election  whether  he  will  seize  lands  or  goods,  unless,  under  peculiar 
circumstances  of  equity,  he  be  restrained  from  exercising  his  right 
to  the  prejudice  of  an  alienee,  devisee,  or  heir.* 

In  the  United  statea,  however,  the  rule  prevails  generally  that  the 
debtor  has  the  right  to  have  his  personal  goods  exhausted  before 
any  of  his  real  estate  can  be  taken,  and  in  many  states  this  rule 
is  the  subject  of  positive  statutory  enactments.  * 

1.  Butterfield  v,  Haskins,  33  Me.  debtor  if  the  goods  of  the  debtor  were 
392,  in  which  case  it  was  held  that,  sufficient.  Davy  t'.  Pepys,  Plowd.  438, 
under  a  statute  authorizing  a  levy  cited  in  Boyd  v.  Armstrong,  i  Yerg. 
upon   a   remainder,  an   entry   by   the  (Tenn.)  40. 

creditor  with  the  officer  in  the  manner  4.  Hanson   v,    Barnes,  3   Gill  &  ]. 

stated   in  the  text  did  not  constitute  (Md.)  359,  22  Am.  Dec.  322,  ^^  Archer, 

a    trespass   as   against    the   life   ten-  J.     See  also  Dowdell  v.  Neal,  to  Ga. 

ant.  148,  holding  that  the  creditor,  unless 

DiipoMeMion  of  Offieer.^Where  the  prohibited   by   statute,  may  go  upon 

officer  wrongfully  takes  possession  of  either  chattels,  or   land,  or  both,  at 

the  land  and  dispossesses  the  tenant,  his  election. 

the  court,  by  virtue  of  its  control  of  6.  Alabama, — Weir    v,    Clayton,  19 

its  process,  will  dispossess  the  officer.  Ala.  132.         < 

Front  St.  Cable   R.  Co.  v.  Drake,  65  Delaware, — Walker     v,     Hukill,    i 

Fed.  Rep.  539.  Harr.  (Del.)  347;  Fiddeman  t^.  Biddle, 

2.  Burkett  v,  Clark,  46  Neb.  466,  i  Harr.  (Del.)  500:  Cloud  v.  Lore,  5 
wherein  it  is  said  that  the  next  duties  Houst.  (Del.)  163. 

of  the  officer  after  receiving  the  writ  Georgia. — Robinson  v,  Burge,  71  Ga. 

are  to  perform  the  acts  required  by  526.     See  also  Hopkins  v.  Burch,  3  Ga. 

statute  of  calling  an  inquest,  having  222. 

the  land  appraised,  advertising  it  for  Indiana, — Rev.  Stat.  1881,  §  730  (a 

sale,  etc.  Rev.  Stat.  1876,  p.  210,  §  444):  Wright 

3.  4  Comyns'  Dig.  131;  2  Coke's  v.  Dick,  116  Ind.  538;  Nelson  t^.  Bron- 
Inst.  394.  nenburg,8i  Ind.  193;  Barret ». Thorn p- 

Hagna  Charta,  cap.  8,  reads  as  fol-  son,  5  Ind.  457. 

lows:  *'  We   or   our  bailiffs  shall  not  Kansas. — Greeno     v.    Barnard,    18 

seize  any  land  or  rent  for  any  debt  as  Kan.  518;  Collins  v.  Ritchie,  31  Kan. 

long  as  the  present  goods  and  chattels  371;  Koehler  v.  Ball.  2  Kan.  160. 

of  the  debtor   do   suffice   to  pay  the  Louisiana. — Miller    v.    Morgan,    6 

debt,  and  the  debtor  himself  be  ready  Martin  N.  S.  (La.)  86. 

to  satisfy  therefor."     Until  the  stat-  Minnesota. — Jakobseo  v.  Wigen,  52 

ute  of  33  Henry  VHI.,  the  king  could  Minn.  6. 

not  touch  the  land  or  the  heir  of  his  New  York. — Flanders  v.  Batten,  50 
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inrafldfliioy  of  Ferioaatty. — Where  the  officer  does  not  know  of  the 
existence  of  personal  property  he  is  justified  in  levying  on  land ;  * 
and  the  officer  is  only  required  to  exercise  reasonable  and  ordi- 
nary diligence  to  discover  whether  goods  and  chattels  can  be 
found.*  Where  the  debtor  has  both  personal  and  real  property, 
and  the  personal  property  is  not  sufficient,  the  personal  property 
should  be  first  levied  upon  and  first  sold ;  but  the  real  estate  may 
be  levied  upon  after  the  levy  upon  the  personal  property,  without 
awaiting  a  sale  of  the  personal  property.' 

(2)  Plurality  of  Debtors. — Where  an  execution  is  issued  against 
more  than  one  defendant,  and  one  of  them  has  no  personal  prop- 
erty, his  land  may  be  taken  in  execution  regardless  of  the  fact 
that  the  other  defendants  have  chattels  subject  to  execution.* 

Hun  (N.  Y.)  542;  Neilson  v,  Neilson,  that  the  debtor  has  no  goods  or  chat- 

5  Barb.  (N.  Y.)  565.  tels  subject  to  levy  to  justify  him  in 

North  Carolina, — Perry  v.Hardison,  levying    upon   land,  without   making 

99  N.  Car.  21 ;    Farrior   v,    Houston,  any  effort  to  find  goods  or  chattels. 

TOO  N.  Car.  369;  Henshaw  v.  Branson,  Property  SnbMqnently  Aoqnired.  —  In 

3  Ired.  L.  (N.  Car.)  298.  Ryder  v,  Buckmaster,  4  111.  196,  the 

Oregon, — Wright  v. Young,  6  Oregon  officer  had  levied  on  personal  prop- 

87.  erty,  and  it  was  held  that   his  levy 

Rhode  Island, — Aldrich  v.  Wilcox,io  was  not  affected  by  the  subsequent 

R.  I.  405.  acquisition  of    title   to  land   by   the 

Tennessee, — Crowder     v,     Sims,    7  debtor;  it  being  provided  by  statute 

Humph.    (Tenn.)    257;      Hassell    v,  that  personal  property  should  not  be 

Southern  Bank,  2  Head  (Tenn.)  381;  taken  until  after  land  on  which  the 

Boyd  V,  Armstrong,  i  Yerg.  (Tenn.)  debtor  did  not  reside  bad  been  first 

40;  Dice  V,  Penn,  2  Swan  (Tenn.)  561.  resorted  to. 

United  States, — U.    S.    v,    Drennen,  8.  Sullenger  v.  Buck,  22   Kan.  28, 

Hempst.  (U.  S.)  320.  which  case  was  decided  under  Kan. 

Property  of  Bailroad. — In  Georgia  v.  Code  Civ.  Pro.,  §  443,  authorizing  the 

Atlantic,  etc.,  R.  Co.,  3  Woods  (U.  S.)  levy  of  an  execution  upon  any  prop- 

434i  it  was  held   that,   although   bv  erty  real  or  personal  not  exempt,  and 

statute  it  was  provided  that  a  railroad,  §  448,  providing  that  the  officer  shall 

with  all  rights  and  privileges  apper-  proceed  immediately  to  levy  upon  the 

taining  thereto,  might  be  seized   on  goods  and  chattels  of  the  debtor,  but 

execution,  it  was  irregular  to  levy  on  that  if  no  goods  and  chattels  can  be 

a  part  of  the  road  without  which  the  found  the  officer  shall  indorse  on  the 

business  of  the  company  could  not  be  writ  **  No  goods,"  and  forthwith  levy 

carried  on,  while  there  were  various  upon  the  lands  and  tenements  of  the 

goods,  chattels,  and  lands  on  which  a  debtor.    It  is  said,  however,  that  care 

levy  might  have  been  made.  should  be  taken  not  to  levy  upon  or 

1.  Per  Battle,  J.,  in  Stancill  v,  sell  more  land  than  will  be  sufficient 
Branch,  Phil.  L.  (N.  Car.)  306.  See  also  with  the  aid  of  the  personal  property 
Sloan  V,  Stanly,  ii  Ired.  L.  (N.  Car.)  to  satisfy  the  execution. 

627;  Morgan  v,  Taylor,  55  Ga.  224.  4.  Drake  v.  Murphy,  42  Ind.  82. 
holding  that  land  may  be  taken  in  See  also  Paris  z/.  Banton,6  J.  J.  Marsh, 
execution  where  a  levy  on  personalty  (Ky.)  235,  wherein  the  court  says: 
is  unproductive.  Likewise  after  an  *'We  are  not  aware  of  any  case  in 
entry  of  nulla  bona  a  subsequent  un-  which  it  has  been  decided  that  under 
productive  levy  upon  chattels  will  not  an  execution  against  several  defend- 
intcrfere  with  the  right  to  levy  on  ants  it  is  the  duty  of  the  officer  to  ex- 
land.    Beck  V,  Bower,  68  Ga.  738.  haust  the  personal  property  of  all  the 

2.  Collins  V,  Ritchie,  31  Kan.  371,  defendants  before  the  land  of  either 
vherein  Horton,  C.J.,  says  that  the  can  be  legally  sold  under  it.  There 
sheriff  may,  under  some  circum-  is  certainly  no  principle  of  reason  or 
stances,    have    sufficient    knowledge  justice  which  requires  it."    See  fur- 
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(3)  Waiver  by  Debtor  of  Right  to  Have  Personal  Property  Taken, 
— The  right  of  the  debtor  to  have  his  land  exempted  until  the 
exhaustion  of  his  chattels  may  be  waived  or  forfeited;  and  if  the 
debtor  fails  or  refuses  to  turn  out  chattels,  the  sheriff  may  proceed 
in  the  first  instance  to  levy  upon  land.*  Likewise  the  debtor  may, 
if  he  prefers  to  keep  his  personal  property,  request  the  officer  to 
levy  upon  his  land.  In  such  case  the  officer  will  be  justified  in 
obeying  the  debtor's  instructions.* 

(4)  Return  of  Nulla  Bona, — In  some  cases  it  has  been  held  that 
the  fact  that  land  was  taken  in  default  of  personal  property  must 
appear  by  the  officer's  levy  and  return.' 

ther    Crowder    v.    Sims,   7    Humph.  Frandalent  ConTeyaBoa   \ff  Debtor.— 

(Tenn.)  257,  holding  that  in  an  action  Where  the  debtor  is  in  possession  of 

involving  the  title  of  the  purchaser,  goods  and  chattels,  as  well  as  of  lands, 

the  objection  cannot  be  made  that  all  and  is  endeavoring  to  make  a  fraudu- 

the  personal  property  of  all  the  de-  lent  conveyance  of  all  his  property, 

fendants   in   the   execution    had    not  both  real  and  personal,  the  plaintiff  in 

been   exhausted    before    levying    on  execution  has  the  right  to  test  the  va- 

land.     But     see    contra,    Hassell     v,  lidity  of  such  a  conveyance,  and  has 

Southern  Bank,  2  Head  (Tenn.)  381,  the   option   to    select    which  kind  of 

holding  that  the  sheriff  cannot  screen  property  shall  be  levied  on  forthepur- 

himself  from  liability  for  levying  on  pose  of  trying  the  title;  the  attempted 

land  by  returning  that  one  of  several  fraudulent  conveyance  will  be  taken 

defendants  had  no  personal  property  as  a  waiver  of  the  defendant's  right  to 

subject  to  execution.  have  his  personal  property  levied  upon 

1.  Pitts  v.  Magie,24  111.  610; Gravest/,  in  preference  to  his  land,  and  the  offi- 
Merwin,  19  Conn.  96;  Allen  v,  Gleason,  cer  may  make  a  levy  on  the  land  in  the 
4  Day  (Conn.)  376;  Stancill  v.  Branch,  first  instance,  stating  his  reasons  there- 
Phil.  L.  (N.  Car.)  306,  93  Am.  Dec.  592;  for  in  his  return.  Stancill  v.  Branch, 
Morgan  v.  Kinney,  38  Ohio  St.  610;  Phil.  L.  (N.  Car.)  306,  93  Am.  Dec. 
Deadwood   First  Nat.   Bank  v.  Black  592. 

Hills  Fair  Assoc,  2  S.  Dak.  145.  See  8.  Hopkins  v.  Burch,  3  Ga.  222. 
also  Sloan  v.  Stanly,  11  Ired.  L.  (N.  Ko  Froperty. — An  entry  of  "no  prop- 
Car.)  627,  wherein  it  is  said  that  stat-  erty "  is  sufficient,  as  it  includes  an 
utes  requiring  goods  and  chattels  to  be  entry  of  no  personal  property.  Carmi- 
first  taken  are  for  the  benefit  of  the  chael  v.  Straw n,  27  Ga.  341. 
debtor,  and  that,  when  an  officer  is  Suffieieney  of  Satum. — In  Jackson  v. 
about  to  make  a  levy,  if  the  debtor  has  Sternbergh,  i  Johns.  Cas.  (N.  Y.)  i53i 
personal  property  and  wishes  to  save  it  was  held  that  a  return  stating  the 
his  land,  he  must  show  the  personal  sum  which  had  been  made  of  goods 
property,  and  that,  if  he  does  not  do  so,  and  chattels,  lands  and  tenements 
the  officer  commits  no  wrong  by  levy-  generally,  and  certifying  that  the  de- 
ing  on  land  in  the  first  instance.  fendant  had  no  other  goods  or  chat- 
In  Delaware,  however,  it  has  been  tels,  and  that  the  whole  sum  levied  was 
held  that  even  where  the  debtor  waives  insufficient  to  satisfy  the  execution, 
a  levy  upon  his  goods,  his  land  cannot  sufficiently  showed  that  lands  and 
be  seized  and  sold  without  a  venditioni  tenements  were  sold  for  want  of  goods 
exponas.  Cloud  v.  Lore,  5  Houst.  and  chattels. 
(Del.)  163.  See  also  Deadwood  First  Nat.  Bank 

2.  Stancill  v.  Branch,  Phil.  L.  (N.  v.  Black  Hills  Fair  Assoc,  2  S.  Dak. 
Car.)  306,  93  Am.  Dec.  592,  per  Battle,  145,  in  which  case  it  was  held  that  a 
J.  See  also  Smith  v.  Randall,  6  Cal.  returnby  the  officer  that,  after  diligent 
47,  65  Am.  Dec.  475,  in  which  case  search  and  inquiries  as  required  bj lav, 
Terry,  J. ,  says:  '*  I  have  no  doubt  that  he  could  find  no  personal  property,  and 
a  sheriff,  on  the  request  of  defendant,  that  he  therefore  made  an  indorsement 
may  levy  on  real  estate  though  there  on  the  execution  to  that  effect,  to  wit. 
be  personal  property  present  amply  *'  No  personal  property  found,"  and 
lafficient  to  satisfy  the  execution."  thereafter  levied  upon  land,  was  a  suf- 
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(5)  Presumption  that  Officer  Did  His  Duty. — In  the  absence  of 
all  evidence  to  the  contrary,  it  will  be  presumed  that  the  officer 
did  his  duty  and  levied  upon  land  because  he  could  not  find 
chattels* 

(6)  Title  of  Purchaser  when  Chattels  are  Not  First  Taken. — 
Statutory  provisions  requiring  personal  property  to  be  resorted  to 
before  land  have  been  held  to  be  so  far  directory  that  if  the  sheriff 
levies  upon  and  sells  land  without  exhausting  the  debtor's  chattels 
the  sale  will  be  valid,  and  that  the  title  of  an  innocent  purchaser 
who  has  not  been  instrumental  in  causing  the  sheriff  to  violate  the 
law  will  be  upheld.* 

9.  Levy  on  Chattels  Generally  —  a.  Entry  upon  Debtor's 
Premises — (i)  In  General. — The  officer  may  enter  upon  the 
debtor's  premises  for  the  purpose  of  levying  upon  the  debtor's 
goods,  and  to  do  so  does  not  constitute  a  trespass;'  but  the  officer 
is  not  authorized  to  turn  the  debtor  away  and  take  exclusive  pos- 
session of  his  premises.* 

Tilt  Crtditor  or  His  Agent  is  likewise  authorized  to  enter  upon  the 
debtor's  premises  or  enter  his  house  with  the  officer,  and  to  remain 

ficicm  compliance  with  Comp.  Laws  Banton,  6  J.  J.  Marsh.  (Ky.)  235;  Hay- 

S.  Dak.,  §  5119,  requiring,  if  no  per-  den  v.  Dunlap,  3  Bibb  (Ky.)2i6;  NeiU 

sonal  property  can  be   found,  an  in-  son  v,   Neilson,  5  Barb.  (N.  Y.)  565; 

•lorsemeot  to  that  e£fect  on  the  writ  Lawrence  v,  Grambling,  13  S.  Car.  120; 

leforc  levying  on  real  property.  Dice  v,    Penn,   2  Swan  (Tenn.)  561; 

Entry  of  KoUa  Bona  Hane  pro  Tuno. —  Odle  v.  Frost,  59  Tex.  684;  Pearson  v. 

In  Georgia  it  has  been  held  in  numer-  Flanagan,  52  Tex.  266;  U.  S.  v,  Dren- 

ous  cases  that  where  land  is  levied  nen,    Hempst.   (U.  S.)  320.     See  also 

upon,  an  entry  of  nulla  bona  may  be  Beeler  v.  Bullitt,  3  A.  K.  Marsh.  (Ky.) 

made  by  the   officer    nunc  pro  tunc.  280,  13  Am.  Dec.  161,  holding  that  the 

Spencer  v.  Fuller,  68  Ga.  73,  holding  title  of  the  purchaser,  even  if  he  be  the 

that  no  order  of  court  is  necessary,  creditor,   if  he  has  not  been   instru- 

Robinson  v.  Burge,  71  Ga.  526;  Gwina  mental  in  causing  the  sherifif  to  first 

V.  Smith,    55    Ga.   145;    Williams  v.  levy  on   land,   is   not  affected  by  the 

Moore,  68  Ga.  585;  Hopkins  v.  Burch,  sheriff's  violation  of  his  duty.    But  see 

jGa.  222.  Jakobsen  v.    Wigen,    52  Minn.    6,   in 

ItpMofTime  after  Entry  of  Knlla  Bona,  which  case  an  unconscionable  sale  of 

— In  (7^^^/tf  one  entry  of  *' No  personal  land   for  an   inadequate   price  to  the 

property"  is  sufficient  to  authorize  a  plaintiff  in  the  writ  was  set  aside,  be- 

levy  upon  land  by  a  constable;  and  a  cause  the  land  had  been  levied  upon 

oew  entry  to  that  effect  need  not  be  without  first  taking  chattels, 

made  every  three  or  four  months,  if  so  8.  Parham  v,  Tompson,  2  J.J.  Marsh. 

niuch  time  elapses  between  such  entry  (Ky.)  159.     See  also  Steers  v,  Daniel, 

and  the  levy  upon  the  land.     Beck  v.  4  Fed.  Rep.  587,  wherein  Hammond, 

Bower,  68    Ga.    738;    Carroichael    v.  J.,  says  that  **  the  officer  may  remain 

Strawm.  27  Ga.  341.  on  the  premises  where  the  goods  he 

1.  Knox  V.  Randall.  24  Minn.  479;  takes  are  situated,  long  enough  to 
Vilas  V.  Reynolds,  6  Wis.   214.     Sec  remove  them." 

also  Godman  v.  Boggs,   12  Neb.  13,  4.  Bayne  zf.  Patterson,  40  Mich.  658. 

wherein  it  is  said  that  the  fact  that  the  See  also  Snell  v.  Crowe,  3  Utah   26, 

writ  was  levied  upon  land  is  sufficient  holding  that  if  an  officer  retains  posses- 

to  justify  the  presumption  that  there  sion  of  the  premises  longer  than  is  rea- 

were  no  goods  and  chattels  to  be  found  sonably  necessary  to  remove  the  goods 

"hereon  to  levy.  or  take  an  inventory  of  them,  he  abuses 

2.  Weir  v.  Clayton,  19  Ala.  132;  Rob-  his  authority.  In  that  case,  however, 
tnson  V.  Burge,  71  Ga.  526;  Frakes  v,  the  officer  was  armed  with  an  attach- 
Brown,  2  Blackf.  (Ind.)  295;  Faris  v.  ment  and  not  an  execution. 
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there  long  enough  to  show  property  to  the  officer,  and  while  the 
officer  is  taking  an  inventory.* 

Xntry  upon  Stranger's  Premiiet. — A  sheriff  may  enter  upon  the  prem- 
ises of  a  third  person  for  the  purpose  of  levying  upon  the  debtor's 
goods,  but  he  does  so  at  the  peril  of  rendering  himself  liable  in  the 
event  that  no  property  of  the  debtor  is  situated  thereon.* 

(2)  Breaking  and  Forcing  Doors — Outer  Doon. — It  is  undisputed 
as  a  rule  of  law,  that  to  break  the  outer  door  of  a  dwelling  house 
in  order  to  make  a  levy  upon  the  debtor's  chattels  is  unlawful; 
and  not  only  is  the  breaking  unlawful,  but  the  levy  made  in  pur- 
suance of  such  breaking  is  invalid.' 

Baildingt  Other  than  DweUingf. — An  officer  is  justified,  however,  in 
breaking  into  a  store  or  factory  or  other  building  not  used  as  a 
dwelling  house.* 

After  LeTj  PreTiooily  Kade. — If  a  levy  has  been  once  lawfully  made, 
the  officer  may  break  doors  for  the  purpose  of  carrying  away  the 
property  or  effecting  a  sale.* 

1.  U.  S.  r.  Baker,  i  Cranch  (C.  C.)  would  remove  every  check  on  law- 
268;Parham  V.  Tompson,  2  J.J.  Marsh,  lessness.  To  hold  that  an  act  Is 
(Ky.)  159.  See  also  Thompson  v.  lawful  which  may  be  lawfully  resisted 
Craigmyle,  4  B.  Mon.  (Ky.)  391,  41  is  absurd.  Such  misconduct  should 
Am.  Dec.  240,  holding  that  a  pur-  neither  be  justified  nor  winked  at. 
chaser  of  corn  standing  in  the  field  Any  officer  who  breaks  the  law  should 
may  lawfully  enter  and  remove  the  be  held  to  be  entirely  without  excuse, 
corn  purchased  without  making  him-  and  as  fully  responsible  as  any  other 
self  liable  as  a  trespasser.  malefactor." 

2.  M'Gee  v.  Given,  4  Blackf.  (Ind.)  Use  of  Dwelling  for  BuineM  PnrpoMs. 
16,  in  which  case  it  was  held  that  if  the  —The  fact  that  a  dwelling  is  used  for 
property  does  not  belong  to  the  debtor,  business  purposes  as  well  as  for  a  place 
the  officer  is  a  trespasser,  and  that  it  is  of  residence  is  immaterial.  Welsh  r. 
immaterial  to  whom  the  property  does  Wilson,  34  Minn.  92. 

belong   if  it  does  not  belong   to   the  Door  to  Apartment  in  Tenement  Houe. 

debtor.  — In  Swain  v.  Mizner,  8  Gray  (Mass.) 

3.  Saunders  v.  Mill  ward,  4  Harr.  182,  it  was  held  that  the  door  to  an 
(Del.)  246;  Boggs  V,  Vandyke,  3  Harr.  apartment  in  a  tenement  house,  opeo- 
(Del.)  288;  Snydacker  v,  Brosse,  51  ing  out  upon  a  hall,  through  which  all 
III*  357;  Ilsley  V,  Nichols,  12  Pick,  the  occupiers  of  the  tenement  house 
(Mass.)  270,  22  Am.  Dec.  425;  Swain  had  the  right  of  passage,  was  an  outer 
V.  Mizner,  8  Gray  (Mass.)  182;  Welsh  door  of  a  dwelling  house,  and  that  the 
V,  Wilson,  34  Minn.  92;  People  v.  Hub-  officer  had  no  right  to  break  through 
bard,  24  Wend.  (N.  Y.)  369,  35  Am.  it  to  make  the  levy. 

Dec.  628.  4.  Nelson  ».  Van  Gazelle  Valve  Mfg. 

In  Bailey  v,  Wright,  39  Mich.  96,  Co.,  45  N.  J.  Eq.   594;    Haggerty  v- 

it  being  contended  that  the  levy  may  Wilber,  16  Johns.  (N.  Y.)  287,  8  Am. 

be  a  good  levy  in  spite  of  the  wrongful  Dec.  321,  wherein  Spencer,  C.J..  says: 

acts   by  which  it  was  accomplished,  "  The  privilege  which  the  law  allovs 

the  court  said:    "  We  think  this  is  too  to  a  man's  habitation,  and  which  pre- 

dangerous  a  doctrine  to  be  tolerated,  eludes  the  sheriff  from  entering  unless 

Public  policy  requires  above  all  things  the  outer  door  be  open,  either  to  ar- 

that    courts     and    officers    executing  rest  the  party  or  to  take  his  goods  on 

their  process  shall  respect  the  lawful  execution,  does  not  extend  to  a  store 

rights  of  all  persons^     The  practical  or  barn  disconnected  from  the  dwell* 

permission  which  overzealous  officers  ing  house  and  forming  no  part  of  the 

would  receive  to  commit  wrongs  with  curtilage." 

substantial   impunity,  if  their   levies  6.  Per  Harrington,  J.,  in  Saunders 
should  be  held  good  without  regard  v,  Millward,  4  Harr.  (Del.)  246,  ciitng 
to  the  manner  of  their  enforcement,  Prettyman  v.  Dean,  2  Harr.  (DeI.)494• 
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Door  of  Stranger's  Hoooe. — It  has  been  held  that  the  officer  may 
break  open  the  door  of  a  third  person's  house  in  which  the 
debtor  has  property.* 

iBBor  Doors. — After  the  officer  has  gained  a  peaceable  entrance 
into  the  debtor's  house,  if  the  inner  doors  be  closed  so  that  he 
cannot  seize  the  debtor's  goods,  he  should  demand  that  they  be 
opened ;  and  if  they  are  not  opened,  he  may  break  them  and  seize 
the  goods.* 

b.  Sufficiency   of   Pen-and-ink  Levy— (i)    The  General 

Rule  as  to  Sufficiency  of  Paper  Levy. — The  courts  have  held  with 
great  unanimity  that  a  mere  *•  pen-and-ink  levy,"  or  "paper 
levy,"  as  an  attempted  levy  made  by  merely  indorsing  on  the 
writ  the  fact  of  the  levy  has  often  been  called,  is  insufficient,  and 
that  the  officer  must  perform  some  other  acts  indicating  an  inten- 
tion to  seize  the  property,  and  of  sufficient  notoriety  to  give  in- 
formation that  a  levy  has  been  made.* 

(2)  Waiver  by  Debtor  of  Other  Necessary  Acts, — The  cases  are 
in  conflict  as  to  the  effect  of  a  mere  pen-and-ink  levy  where 
the  debtor  furnishes  an  inventory  of  his  property  and  does  not 
insist  upon  other  acts  being  performed ;  but  it  would  seem  that 

1.  De  Grafifenreid  v,  MitcheU,  3  Mc-        Kentucky. — Demint  v.  Thompson.  80 
Cord  L.  (S.   Car.)  506,  15  Am.   Dec.     Ky.  255, /<'r  Pryor,  J. 

643,  citing  Semayne's   Case,   5   Coke  Maryland. — Horsey  v.  Knowles,  74 

9iri,  wherein  it  was  resolved  that  the  Md.  602,  citing  7  Am.  and  Eng.  Encyc. 

house  of  a  man  is  not  a  castle  or  de-  of  Law  148,  and  cases  therein  collected. 

fense  for  any  other  person  but  for  the  See  also  Waters  v.  Duvall,  11  Gill  & 

owQer,  his  family  and  goods,  and  that  J.  (Md.)  48. 

it  is  no  protection   to   another   who  Michigan. — Quackenbush  v.  Henry, 

flieth  into  the  same,  or  the  goods  of  42  Mich.  75. 

another,  for  then  the  sheriff  upon  re-  New    York.  —  Price    v.    Shipps,    16 

quest  and  denial  may  break  the  house  Barb.  (N.  Y.)  585;  Green  v.  Burke,  23 

and  do  execution.  Wend.  (N.  Y.)  493;  Ray  i/.  Harcourt, 

2.  Snydacker  v.  Brosse,  51  111.  357,  19  Wend.  (N.  Y.)  495;  Van  Wyck  v. 
per  Walker,  J.,  who  says  that  the  Pine,  2  Hill  (N.  Y.)  666;  Dresser  v. 
officer,  even  after  having  entered  the  Ainsworth,  9  Barb.  (N.  Y.)  619. 
bouse,  should  not  use  the  writ  as  a  Ohio. —  Murphy  v.  Swadener,  33 
mere  pretext  for  wanton  and  unneces-  Ohio  St.  85;  Minor  v.  Smith,  13  Ohio 
sary  injury,  or  only  for  malicious  pur-  St.  79. 

poses.  Pennsylvania. — Linton   v.  Com.,  46 

3.  Arkansas. — Kennedy  v.  Clayton,     Pa.  St.  294. 

29  Ark.  270.  Tennessee. — James  v.  Kennedy,  10 

Dakota. — Powell   v.   McKechnie,   3  Heisk.  (Tenn.)  607;  Connell  v.  Scott, 

Dakota  319,  in  which  case,  however,  5  Baxt.  (Tenn.)  595. 

the  question  was  as  to  the  levy  of  an  Texas. —  Bryan   v.    Bridge,  6  Tex. 

attachment,  and  not  of  an  execution.  137. 

Illinois. — Persels  v.  McConnell,  16  In  Delaware  it   has   long   been   the 

111.  App.  526;  Havely  v.  Lowry,  30  III.  practice  merely  to  make  an  inventory 

446:  Minor  v.  Herriford,  25  111.  344;  and  appraisement  of  goods  and  chat- 

Chittenden    v.    Rogers,   42    111.    100;  tels   without    actually   seizing    them. 

People  V.Johnson,  4  111.  App.  346;  Cor-  Flinn  v.  Fennimore,  7   Houst.   (Del.) 

hin  V.  Pearce,  81  111.  461;  Mulheisen  262;  Polite  v.  Jefferson,  5  Harr.  (Del.) 

V.  Lane,  82  III.  117:  Davidson  v.  Wal-  388  ;    Hargadine    v.    Ford,    5    Houst. 

dron,  31  111.  121.  (Del.)  380;  Layton  v.  Steel,  3  Harr. 

/^aw.^Rix  tf.Silknitter,57  Iowa  262.  (Del.)  512;  Sipple  v.  Scotten,  i  Harr. 

^aif/41/.^Cris field  v,  Neal,  36  Kan.  (Del.)  107;  Farmers'  Bank  v.  Massey,  I 

278.  Harr.  (Del.)  186. 
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under  such  circumstances  the  levy  is  good  as  against  the  debtor, 
though  it  may  not  be  valid  as  against  other  creditors  and  pur- 
chasers.* 

c.  Manucaption  and  Removal  of  Goods — (i)  Necessity  to 

Take  and  Remove  Goods, — In  England,  in  order  to  make  a  valid  levy 
upon  goods  and  chattels,  the  officer  must  enter  upon  the  premises 
where  the  goods  are,  and  take  possession  of  them,  and  either 
actually  remove  them  or  leave  an  assistant  or  bailiff  in  charge  of 
them  ;  and  it  is  considered  a  badge  of  fraud  to  leave  the  property 
in  the  debtor's  possession.* 

1.  In  Kew  Jersey  the  sheriff  may  make  *  erty  to  the  officer,  and  the  indorsement 

the  levy  from  a  list  or  inventory  fur-  of  a  levy  from  such  list  without  the 

nished  by  the  debtor,  and  he  need  not  property  being  present,  are  not  suffi- 

have    the    goods   in   view.      Dean   v.  cient  to  constitute  a  valid  levy.    Perrj 

Thatcher,  32  N.  J.  L.  470;  Caldwell  v.  v,  Hardison,  99  N.  Car.  21.    See  also 

Fifield,  24  N.  J.  L.  161;  Foxz/.  Cronan,  Bland  v.    Whitfield,   i   Jones  L.  (N. 

47  N.  J.  L.  493,  54  Am.  Rep.  190.     And  Car.)  122. 

the  inventory  may  be  furnished  to  the  In  Gilkey  v,    Dickerson.  3  Hawks 

sheriff  outside  of  the  county  in  which  (N.  Car.)  293,  Taylor,  C.J.,  says:  "It 

he    is    authorized    to    act.     Dean   v.  does  not  appear  that  the  coroner  ever 

Thatcher,  32  N.  J.  L.  470;  Walker  v,  saw  the  property,  or  might  have  seen 

Hill,  22  N.  J.  Eq.  513.  it  if  he  had  desired.     The  delivery  of 

In  South  Carolina,  where  the  articles  a  list  merely,  without  some  act  on  ihe 

are   enumerated   and   the   levy  is  in-  part  of  the  coroner  amounting  to  an 

viorsed  on  the  writ,  together  with  the  actual  seizure,  or  sufficient  at  least  to 

defendant's  written  acknowledgment  vest  a  special  property  in  him,  so  as 

)f  a  levy,  there  is  a  sufficient  levy  as  to  maintain  trover  against  one  who 

•  igainst  the   defendant,  although  the  converted  them  before  a  sale,  cannot 

sheriff  never  had  the  property  in  his  be  deemed  sufficient.     Had  the  prop* 

power  or  control,  or  even  within  his  erty  been  present  when  the  list  was 

view.     Rhame  v.  McRoy,  7  Rich.  L.  delivered,  and  the  coroner  had  signi- 

(S.  Car.)  37  [citing  Moss  v.  Moore,  3  fied   that  he  held  it  bound  to  answer 

Hill  L.  (S.  Car.)  276.  in  which  case  an  the  execution,  and  there  was  no  oppo- 

acknowledgment    of  levy   while    the  sition  to  his  possessing  himself  of  it, 

sheriff  had  the  property  in  view,  and,  had    he    so    desired,   it   would    have 

therefore,   the   power  to  take  it  into  amounted  to  a  levy.     For  it  has  never 

his   possession,  was  upheld,  even  as  been  understood  that  actual  touching 

against  third  persons,  and  Weatherby  the  property  was  necessary,  or  that  it 

V.   Covington,  3  Strobh.  L.  (S.  Car.)  must  be  removed  out  of  possession  of 

27,    wherein    an    acknowledgment   of  defendant." 

levy  was  upheld  as  against  third  per-  In  Penniylvania  it  has  been  held 
sons,  the  report  of  the  case  being  that  a  mere  indorsement  on  the  writ, 
silent  as  to  whether  the  sheriff  had  *' taken  from  a  schedule  given  to  the 
the  property  in  his  view].  officer  by  the  defendant's  clerk  with- 
in Ifew  York  it  has  been  held  that  out  the  officer  having  a  view  of  the 
the  indorsement  of  a  levy  upon  prop-  property,"  is  not  sufficient  as  against 
erty  which  is  not  in  view  and  under  other  creditors.  Lowry  v.  Coulter,  9 
the  officer's  immediate  disposition  or  Pa.  St.  349,  citing  Wood  v,  Vanars- 
control,  upon  information  given  to  the  dale,  3  Rawle  (Pa.)  401,  and  distin- 
officer  by  the  debtor,  is  good  as  against  guishing  Trovillo  v.  Tilford,  6  Watts 
the  debtor,  but  that  it  is  invalid  as  (Pa.)  468,  wherein  it  was  held  that  the 
against  a  bona  fide  purchaser  from  defendant  may  dispense  with  an  actual 
the  debtor.     Dresser  v.  Ainsworth,  9  seizure. 

Barb.  (N.  Y.)  619,  citing  Ray  v.  Har-  3.  Rice    r.    Serjeant,    7    Mod.    37i 

court,  19  Wend.  (N.  Y.)  495,  and  Van  Bradley  v,  Wyndham,  i  Wils.  44. 

Wyck  V,  Pine.  2  Hill  (N.  Y.)  666.  In   Blades  v.  Arundale,  i  M.  &  S. 

In  North  Carolina  the  delivery  by  the  711,   Lord  Ellenborough,  C.J.,  said: 

debtor  of  a  list  of  his  personal  prop-  "  The   question   here  is,  whether  by 
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In  the  United  Stetes,  according  to  the  great  weight  of  authority,  it 
is  not  necessary  that  the  sheriff  or  other  officer  levying  an  execu- 
tion on  chattels  capable  of  manual  seizure  should  take  possession 
of  them  and  actually  remove  them  ;  ^   but  there  is  much  conflict 

quitting  the  premises  after  the  seiz-  24  III.  270,  holding  that  the  property 

ure,  and  leaving  no  one  in  charge  of  may  be  leift  with  the  debtor  for  safe- 

tlie  goods,  he  did  not  relinquish  the  keeping,  and  that  the  plaintiff  in  the 

possession.     If  he  did,  I  am  not  aware  writ  has  no  right  to  complain.     See 

of  any  case  where,  upon  an  abandon-  also   Logsdon  v,  Spivey,  54  111.  104, 

ment  of  the  possession  by  the  sheriff,  holding  that  if  the  officer  constitutes 

the  goods  have  still  been  holden  to  re-  the  debtor  his  custodian,  the  debtor  or 

main  in  the  custody  of  the  law,  so  as  those  claiming  under  him  will  not  be 

to  make  the  party  distraining  them  a  heard  to  say  that  the  levy  was  invalid 

trespasser."     See  also  the  following  because  the  officer  failed  to  remove 

cases  decided  in  this  country  in  which  the  property  and  deprive  the  debtor 

the  courts  have  adverted  to  and  com-  of  its  custody;   Davidson  v.Waldron, 

mented  upon  the  English  rule:  Minor  31  111.  120. 

V,   Herriford,   25   111.    344;   Quacken-  Indiana, — Hadley  v.  Hadlcy,  82lnd. 

bash  V.  Henry,  42  Mich.  75;  William-  95,  in  which  case  the  debtor  executed 

son    V.    Johnston,    12    N.    J.    L.    86;  a  delivery  bond,  and  it  was  held  that 

Westervelt  V.  Pinckney,  14  Wend.  (N.  it  was  not  necessary  that  the  officer 

Y.)  123,  28   Am.   Dec.    516;   Com.  v,  should  have  had  the  manual  control  of 

Stremback,  3  Rawle  (Pa.)  341,  24  Am.  the  property,  or  should  have  touched 

l)cc.  351;  Schuylkill  County's  Appeal,  it,  the  court  citing  several  of  the  lead- 

30  Pa.  St.  358;  Carey  v.  Bright,  58  Pa.  ing  New  York  cases. 

Si.  70;    Cox  V,   M'Dougal,  2   Yeates  Kentucky, — Williams  v.  Herndon,  12 

(Pa.)  434;  Bradley  v,  Kesee,  5  Coldw.  B.  Mon.  (Ky.)  484,  54  Am.   Dec.  551, 

(Tenn.)  223,  94  Am.  Dec.  246.  holding  that  the  sheriff  may  permit 

1.  Alabama, — McCullough  v,  Mc-  the  property  to  remain  with  the  debtor 
Clintock,  88  Ala.  567,  wherein  it  is  on  the  latter's  verbal  undertaking  to 
said:  "  Where  personal  property  has  have  it  forthcoming  on  the  day  of 
been  levied  on  by  a  sheriff  or  constable  sale;  Lampton  v,  Taylor,  Litt.  Sel. 
invested  with  due  authority,  the  levy  Cas.  (Ky.)  273;  Hill  v,  Harris.  10  B. 
is  not  invalidated  as  between  the  Mon.  (Ky.)  120,  50  Am.  Dec.  542,  hold- 
parties  by  leaving  the  property  in  the  ing  that  the  officer  may  at  his  peril 
custody  of  the  defendant  as  a  special  leave  the  property  in  possession  of 
bailee.  The  only  persons  who  can  the  debtor;  McBurnie  v.  Overstreet,8 
complain  of  this  conduct  on  the  part  B.  Mon.  (Ky.)  ^oo^per  Breck,  J., to  the 
of  the  officer  would  be  the  plaintiff  in  same  effect;  Richardson  v,  Bartley,  2 
execution,  whose  rights  may  have  B.  Mon.  (Ky.)328.  But  see  Demint  v. 
been  prejudiced,  and  the  vendees  and  Thompson,  80  Ky.  255,  wherein  Pryor, 
creditors  of  the  defendant."  See  also  J.,  says  obiter  that  the  '*  possession  or 
Campbell  v.  Spence,  4  Ala.  543;  Goode  control  "  of  chattels  must  be  taken. 
V.  Longraire,  35  Ala.  668.  Maryland, — In  Beatty  v.  Chapline,  2 

Arkansas, — Tucker  v.  Bond,  23  Ark.  Har.  &  J.  (Md.)  7,  it  is  said  by  Chase, 

268;  Whiting  V.  Beebe,  12  Ark.  421,  C.J.,   that  the  sheriff  must  sdze  the 

holding  that  it  is  sufficient  if  the  officer  goods;  but  in  Horsey  t/.  Knowles,  74 

has  the  goods  under  his  power  and  Md.  602,  Alvey,  C.J.,  says  that  if  the 

dominion;  Fenno  v.  Coulter,  14  Ark.  levy   is   in   other   respects   valid,  the 

3^.  property  may  be  left  with  the  debtor. 

Delaware. — Polite    v,   Jefferson,    5  Michigan, — In      Quackeifbush     v, 

Harr.  (Del.)  388,  holding  that  after  an  Henry,  42  Mich.  75,  Campbell,  C.J., 

inventory   and   appraisement   of  the  says:    "  The    English    rule   is   rather 

goods  have  been  made,  they  may  be  more  strict  than  the  general  American 

left  in  the  debtor's  possession.  rule,  and   requires   a   continued   and 

Illinois, — Gaines  v.  Becker,  7  111.  actual  possession,  the  voluntary  re- 
^PP-  3i5i  holding  that  the  officer  need  linquishment  of  which  is  an  abandon- 
not  remove,  or  even  touch,  the  prop-  ment  of  the  levy.  ♦  *  *  According 
eny,  if  he  has  it  in  view  and  assumes  to  the  most  liberal  rule  we  have  been 
dominion  over  it;  Smith  v.  Hughes,  able  to  discover,  the  levy  must  be  so 
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of  authority  upon  this  question,  and  it  is  impossible  to  harmonize 
the  decisions  and  to  lay  down  a  precise  rule  stating  what  inter- 
made  that  it  identifies  or  gives  means  that  it  is  sufficient  if  the  sheriff  as- 
of  identifying  what  is  levied  on,  so  sumes  to  control  the  property,  gives 
that  any  property  levied  on  may  be  notice  to  the  debtor  of  the  levy,  and 
made  cjfiargeable  to  the  officer,  and  makes  a  minute  thereof:  Dean  v, 
property  not  levied  on  cannot  be  sub-  Campbell,  tg  Hun  (N.  Y.)  534;  Bond 
sequently  claimed.  Il  must  be  seized  v.Willet,  i  Abb.  App.  Dec.  (N.  Y.)  165, 
manually  or  by  assertion  of  control  i  Keyes  (N.Y.)  377,  wherein  the  levy 
that  may  be  made  effectual  if  neces-  was  sustained  as  against  a  bofut  fidt 
sary.  *  ♦  *  An  intention  to  allow  it  purchaser  who  had  purchased  after 
to  be  disposed  of  by  the  execution  the  levy;  Barker  v.  Miller,  6  Johns, 
debtor  as  his  own  is  not  the  intention  (N.  Y.)  195.  holding  that  the  officer 
required."  may     maintain      trover     against    a 

Alississippi, — In  Hamblen  v.  Ham-  stranger    notwithstanding    the    fact 

blen,  33  Miss.  455,  it  is  said  obiter  that  that  he  has  left  the  goods  for  safe- 

the  officer  in  order  to  levy  on  a  chattel  keeping  in  the  possession  of  the  debi- 

*' must  have  it  in  his  possession  or  or;  Farrington  v,  Sinclair,  15  Johns, 

under  his  control.'*     See  also,  to  the  (N.  Y.)  428:  Ellas  v.  Farley,  2  Abb. 

same  effect,  Parker  v.  Dean,  45  Miss.  App.  Dec.  (N.  Y.)  11,  5  Abb.  Pr.  N.  S. 

408.  (N.  Y.)  39,  3  Keyes  (N.  Y.)  398;  Roth 

New  Jersey, — It   is   well   settled  in  v.   Wells,    29    N.    Y.  471;    Barker  v. 

New  Jersey  that  it  is  not  necessary  to  Binninger,  14  N.  Y.  270,  wherein  it 

take  the  goods  into  the  actual  custody  is   said   that   "an  assertion  of  right 

of  the  sheriff,  and  that  they  may  be  by  an  officer,  in  virtue  of  process  in 

left  in  the  possession  of  the  debtor  his   possession    in   respect    to  goods 

until   the  day  of  the  sale.     Dean  v.  within  his  power,  is  an  actual  taking 

Thatcher,  32  N.  J.  L.  470;  Erie  R.  Co.  possession  of  them;"  Green  v,  Burke, 

V,  Ackerson,33  N.  J.L.  33;  Brewster  v.  23  Wend.  (N.  Y.)  490:   Rew  v.  Barber. 

Vail,  20  N.  J.  L.  56,  38  Am.  Dec.  547;  3  Cow.  (N.  Y.)  272;  Beekman  v.  Lans- 

Caldwell  v.   Fifield,   24  N.  J.   L.   150;  ing,    3   Wend.    (N.    Y.)  446,   wherein 

Casher   v.  Peterson,  4  N.  J.  L.  361;  Marcy,  J.,  says  that  it   is  not  ncccs- 

Lloyd  V.  Wyckoff,    11    N.   J.    L.  218,  sary  that  the  officer  should  leave  an 

holding   that   it   is   not   necessary  to  assistant  or  keeper  in  the  possession 

actually  touch  the  goods;    Nelson  v,  of  the   goods;   Alvord  v.  Haynes,  13 

Van  Gazelle  Valve  Mfg.  Co.,  45  N.  J.  Hun  (N.  Y.)  26.     See  also  Knapp  v. 

Eq»   594.  wherein   it  is  said  that  the  Smith,  27  N.Y.  277;  Stewart  v.  Wells, 

courts  of  New  Jersey  have  gone  fur-  6  Barb.  (N.  Y.)  79,  wherein  it  is  said 

ther  than  those  of  any  other  state  in  that  after  the  seizure  the  goods  are, 

sustaining    levies    on    chattels.     See  in  judgment  of  law,  in  the  possession 

also  Sterling  v.  Van  Cleve,  12  N.  J.  L.  of  the   officer,    and   the  person  with 

285.     In  Cumberland  Bank  v.  Hann,  whom   they  are   left   is   regarded  as 

19  N.   J.    L,    166,    Hornblower,  C.J.,  his  servant;   Stief  v.   Hart,   i  N.  Y. 

after  careful  examination  of  the  pre-  20;  Connah  v.  Hale,  23  Wend.  (N.  Y.) 

vious  decisions,  lays  down  the  follow-  462;  Van  Wyck  v.  Pine,  2  Hill  (N.  Y.) 

ing  proposition:    *  The  sheriff  is  not  666,  wherein  it  is  said  that  to  const i- 

bound  to  remove  the  goods;  he  may  tute  a   valid  levy  the   goods  should 

leave  them  in  the  actual  possession  be  within  the  view  of  the  officer  and 

of   the   defendant    until   the   day   of  subject  to  his  immediate  disposition 

sale;  and  in   such  case   the  law  will  and   control.      In    Ray  v.    Harcouri, 

consider  the  defendant  as  the  sheriff's  19  Wend.  (N.  Y.)  495,  Nelson,  C.J., 

agent  or  bailiff,  for  the  safe-keeping  says:    ''What  constitutes  a  levy,  ac- 

of  the  goods;  but  it  will  be  at  the  risk  cording  to  the  practice  in  this  state, 

of  the  sheriff,  as  between  him  and  the  has  been  very  well  settled,  and  is  not 

plaintiff,  in  case  the  goods  are  wasted,  now  open  to  dispute.   The  officer  must 

lost,  oj  destroyed."  take  actual  possession,  and  for  this 

New    York, — The    following    cases  purpose  goods  should  be  within  his 

maintain  that  it  is  not  necessary  that  view  and  subject  to    his  disposition 

the  sheriff  should  take  manual  posses-  and  control.     It  is  not  necessary  that 

sion   of   the   goods   or   remove  them  he  should  remove  them,  or  leave  an 

from  the  custody  of  the  debtor,  and  assistant  in  possession;  they  maybe 
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ference  with  the  debtor's  possession  is  necessary  and  sufficient  to 
constitute  a  valid   levy.     In  many  cases,  the  courts  by  saying 

left  with  the  defendant  at  the  risk  of  left  property   in   possession    of    the 
the   plaintiff,    or    of    the    officer,   or  debtor,  bad  such  a  special  property 
security  for  a  delivery  at  a  future  day  therein  as  to  enable  him  to  bring  an 
may  be  taken."     In  Bliss  v.  Ball,  9  action  of  trover  against  one  who  had 
Jotins.  (N.  Y.)  132,  however,  it  is  said  wrongfully  converted  it;  Tredwell  v. 
that  a  jm»r^  must  be  made.    In  Ryder  Rascoe,  3  Dev.  L.  (N.  Car.)  50;  Rives 
V.  Gilbert,   16   Hun  (N.  Y.)  163,  it  is  v.  Porter,  7  Ired.  L.  (N.  Car.)  74,  hold- 
said  that  a  levy  consists  "in  taking  ing  that  it  would  be  unreasonable  to 
possession  of  the  goods."     See  also  require  an  officer  to  remove  property 
Westervelt  v.  Pinckney,  14  Wend.  (N.  instantly.     But    the    following   cases 
Y.)  123,  wherein   it  is   said   that  the  maintain  that  the   officer  must  seize 
officer  should  assert  his  title  to  the  and  assume  dominion  over  chattels, 
goods,  and  that  his  acts  "  in  the  asser-  and  that  after  he  has  seized  them  it  is 
tion  of  his  right  and  the  divesting  of  his  duty  to  remove  them  out  of  the 
the   possession    of    the    defendant"  debtor's  possession:  Long  z/.  Hall,  97 
should  be    of    such    a    character   as  N.    Car.   286;    Seawell   v.  Cape  Fear 
would  subject  him  to  an  action  as  a  Bank,  3  Dev.  L.  (N.  Car.)  279,  22  Am. 
trespasser  but  for  the  protection  of  Dec.  722;  Blevins  v.  Baker,  11  Ired. 
the  execution;  and  that  it  is  not  suffi-  L.  (N.  Car.)  291;  State  v.  Poor,  4  Dev. 
cient  that  the  property  should  be  dur-  &  B.  L.  (N.  Car.)  384,  wherein  it  is 
ing  the  life  of  the  execution  within  said  that  if ,  in  the  nature  of  the  thing, 
view  of  the  officer  and  subject  to  his  actual    seizure    be    impossible,   then 
control,  unless  the  officer  at  the  same  some  notorious  act  as  nearly  equiva- 
time  asserts  his  title  to  the  goods  by  lent  to  actual  seizure  as  practicable 
virtue  of  the  execution.     In  Camp  v,  must  be  substituted  for  it;  M'Leod  v. 
Chamberlain,    5    Den.     (N.   Y.)    198,  Pearce,    2     Hawks    (N.     Car.)    iii; 
Beardsley,  C.J.,  says:   "  In  order  to  Blount   v,    Mitchell,  Tayl.   (N.  Car.) 
constitute  a  valid  levy   as  to  third  131.     In  Roberts  v.  Scales,  i  Ired.  L. 
persons  the  goods  must  not  only  be  (N.  Car.)  90,   Ruffin.  C.J.,  says:    "  A 
within  the  view   of   the   officer,   but  sheriff     who,    after    seizing    goods, 
must  be  subjected  to  bis  control.     He  leaves  tbem  on  the  premises  of  the 

*  must  take  actual  possession,'  which,  debtor,  not  separated  from  the  other 
although  the  goods  are  present,  can  goods  of  the  debtor,  and  for  the  use  of 
only  be  done  by  manual  acts  or  by  an  the  debtor  or  his  family,  as  before  the 
oral  assertion  that  a  levy  is  intended,  seizure,  does  thereby  prima  facie  lose 

*  *  *  There  must  be  possessory  acts  his  property  in  them, upon  the  grounds 
to  indicate  a  levy,  or  it  must  be  as-  of  presumptive  fraud  or  abandon- 
scrted  by  word  of  mouth."  ment;    unless    the    delay   to  remove 

N9rth  Carolina, — In  Bland  v.  Whit-  them  be  but  for  a  reasonable  time, 
field,  I  Jones  L.  (N.  Car.)  122,  Pear-  and  then  be  accounted  for  by  the  state 
son,  J.,  says:  "  In  regard  to  personal  of  the  property — as,  for  example,  that 
property,  it  is  necessary  for  the  officer  it  was  a  growing  crop,  or  an  article  in 
to  go  to  it,  so  as  to  have  it  in  his  power  the  course  of  being  manufactured,  or 
to  take  it  into  actual  possession  if  he  the  like."  But  in  Sawyer  v.  Bray,  102 
chooses.  It  is  safest  for  him  to  do  so,  N.  Car.  79,  11  Am.  St.  Rep.  713,  in 
and  carry  it  away,  for  then  he  can  which  case,  although  there  was  no  re- 
hold  it  against  all  persons,  but  it  is  tention  of  possession  by  the  sheriff, 
oot  necessary  for  him  to  do  it,  or  for  the  levy  was  considered  sufficient  as 
him  to  touch  the  property;  the  levy  is  against  a  subsequent  purchaser,  the 
perfected  by  his  making  the  indorse-  court  cited  Bland  v,  Whitfield,  i  Jones 
raent  upon  the  execution."  See  also  L.  (N.  Car.)  122,  wherein  Pearson,  J., 
Sawyer  r.  Bray,  102  N.  Car.  79,  n  Am.  ?  -.ys  that,  although  it  is  safest  for  the 
St.  Rep.  713,  holding  that,  as  to  a  aub-  officer  to  carry  the  property  away,  the 
sequent  purchaser, the  officer  need  not  levy  is  perfected  by  making  an  in- 
retain  possession  of  the  goods, but  may  dorsement  upon  the  execution;  and 
leave  them  in  possession  of  the  judg-  Roberts  v.  Scales,  I  Ired.  L.  (N.  Car.) 
ment  debtor;  Mangum  v.  Hamlet,  8  90,  is  distinguished;  so  that  it  would 
Ired.  L.  (N.  Car.)  44,  wherein  it  was  seem  that  it  is  only  as  against  exe- 
held  that  the  sheriff,  although  he  h^d  cutions   subsequently  levied   that  an 
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simply  that  there  must  be  a  "  levy  "  or  "seizure,"  without  defining 
those  words,  or  that  the  officer  must  take  "  possession  or  control," 

actual   taking  of  possession  and  re-  his  reach,  subject  to  his  control,  and 

moval  of  the  goods  is  required.  pointed  out  as  the  specific  subject  of 

Ohio. — The   following  cases   main-  the  levy,*' and  it  is  not  necessary  that 

tain   that  no  actual   touching  or  re-  the  chattels  levied  on  should  continue 

moval   of  the   property   is  essential:  in  the  possession  of  the  officer,  either 

Muore  v.  Powell,  I  Disney  (Ohio)  144;  by  himself  or  some  other  person  for 

Acton   V.    Knowies,    14  Ohio  St.   18;  him.     Moss   v,    Moore,  3   Hill  L.  (S. 

Pugh  V,  Calloway,  10  Ohio  St.   488.  Car.)    276.     See    also  Weatherby  9. 

See  also  State  v.  Fuller,  14  Ohio  545,  Covington,  3  Strobh.  L.  (S.  Car.)  27, 

holding   that  the   officer    leaves    the  49  Am.  Dec.  623. 

property   in    the    possession   of    the  Tennessee. — Making  a  note  of  the 

debtor  at  his  own  peril;  and  Murphy  levy  on  the  back  of  the  execution,  with 

V.  Swadener,  33  Ohio  St.  85,  holding  the  property  in  sight  in  the  presence 

that  under  Code  Ohio,  §  421,  provid-  of  the  defendant,  is  sufficient,  and  the 

ing  that  the  goods  as  against  subse-  sheriff  need  not  take  the  chattel  into 

quent  actual   levies   shall   be   bound  his  possession,  but  it  may  be  placed 

from  the  time  they  shall  be  seized  in  in  the  custody  of  the  defendant  or  of 

execution,  there  must  be  a  continued  any  other  person.     Bradley  v.  Kesee, 

manual   seizure   by   the  officer  when  5   Coldw.    (Tenn.)   223,  94  Am.  Dec. 

practicable,  but  that  the  return  of  the  246;  Brown  v,  Allen,  3  Head  (Tenn.) 

goods  to  the  debtor  after  they  have  429;  Etheridge  v.   Edwards,  i  Swan 

been  actually  levied  upon  does  not  per  (Tenn.)  426;  Tyler  v.  Dunion,  i  Tenn. 

se  avoid  the  levy.  Ch.  361,  wherein  it  is  said  that  "it  is 

Pennsylvania, — The  sheriff  need  not  well  settled  that  manual  caption  is  not 
take  possession  of  goods  and  re-  necessary ;"  Connell  v.  Scott,  5  Baxt. 
move  them.  Duncan's  Appeal,  37  Pa.  (Tenn.)  595.  But  see  James  v.  Kcn- 
St.  500;  McGinnis  v.  Prieson,  85  Pa.  nedy,  10  Heisk.  (Tenn.)  607,  wherein 
St.  hi;  Cox  v.  M'Dougal,  2  Yeates  McFarland,  J.,  says  that  "a  levy 
(Pa.)  434;  Stuckert  v.  Keller,  105  Pa.  upon  personal  property  consists,  not 
St.  386;  Commonwealth  Ins.  Co.  v,  in  the  writing  upon  the  process,  but  in 
Berger,  42  Pa.  St.  292;  Wood  v.  Van  the  actual  seizure  of  the  goods  by 
Arsdale,  3  Rawle  (Pa.)  401;  Com.  v,  the  officer  acting  under  the  process;" 
Stremback,  3  Rawle  (Pa.)  341,  24  Am.  Evans  v,  Higdon,  i  Baxt.  (Tenn.)  245, 
Dec.  351;  Corlies  v.  Stanbridge,  5  holding  that  the  sheriff  must  either 
Rawle  (Pa.)  286;  Dorrance  v.  Com.,  13  actually  take  possession  of  the  prop- 
Pa.St.i6o.  But  see  Schuylkill  County's  erty  or  do  something  which  amounts 
Appeal,  30  Pa.  St.  358,  wherein  it  is  to  the  same  thing, 
said  by  Strong,  J.,  that  if  the  sheriff  Vermont. — It  has  been  held  that,  as 
actually  seize  goods  and  afterwards  against  other  writs  or  9l  bona  fide  "^mX' 
deliver  them  up  to  the  debtor,  they  are  chaser,  it  is  necessary  that  the  officer 
abandoned  and  a  junior  fi.  fa.  may  should  take  and  maintain  the  actual 
take  them;  Trovillo  r.Tilford,  6  Watts  possession  or  control  of  the  property, 
(Pa.)  468,  wherein  it  is  said  that  or  that  he  should  leave  a  copy  of  the 
'*  from  the  time  of  a  seizure  the  officer  execution,  with  his  return  stating  the 
should,  either  by  himself  or  by  some  levy,  in  the  town  clerk's  office  in  the 
other  person,  keep  possession  of  the  town  where  the  property  was  taken, 
goods,  or  otherwise  they  may  be  liable  the  latter  act  being  made  equivalent 
on  a  second  execution,"  but  that  the  to  an  actual  possession  of  the  prop- 
defendant  may  dispense  with  an  actual  erty  in  the  case  of  a  levy  on  hay  and 
seizure  for  his  own  benefit  and  accom-  other  enumerated  articles.  Jewett  v. 
modation;  Davids  v,  Harris,  9  Pa.  St.  Guyer,  38  Vt.  209. 
501,  holding  that  where  goods  are  not  Virginia. — Bullitt  v.  Winstons,  i 
removed  or  disturbed  there  is  no  pre-  Munf.  (Va.)  269,  holds  that  the  officer 
sumption  that  the  judgment  is  satis-  may  make  the  levy  without  touching 
fied;  McHugh  v.  Malony,  4  Phila.  the  chattels,  by  simply  having  the 
(Pa.)  59.  same  in  his  view  and  under  his  power. 
South  Carolina.  —  The  sheriff  and  taking  a  list  of  the  same  where 
'*  should  make  an  actual  seizure,"  but  no  opposition  is  made  by  the  defend- 
it  is  enough  that  the  goods  are  "^within  ant  to  his  making  a  levy,  and  that  the 
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without  saying  whether  either  will  suffice,  or  whether  "  posses- 
sion "  and  '*  control "  are  the  same,  have  created  some  confusion 
and  uncertainty. 

Avthoritiet  Holding  Xanuoaption  neeMMury. — Although,  as  has  been  seen, 
the  prevailing  doctrine  is  that  manucaption  is  unnecessary,  there 

are  some  states  in  which  it  has  been  held  that  the  officer  must 
actually  remove  chattels,  and  cannot  leave  them  in  the  possession 

of  the  debtor ;  but  in  some  of  these  states  the  decisions  have 
been  based  upon  or  influenced  by  statutes.^ 

officer  may  at  his  own  peril  intrust  Hooks,  46  Ga.  309,  in  which  case  Mc- 
the  defendant  with  the  property  until  Cay,  J.,  says  <?^iV/r  that  personal  prop- 
the  day  of  sale.  erty  must  be  seized  by  taking  posses- 
Segregation  of  Portion  out  of  Large  sion  thereof;  Sheriff  v,  Shockley,  29 
Hamber. — Where  the  debtor  has  eighty  Ga.  710,  holding  that  chattels  must  be 
ihoasand  bricks  in  a  kiln,  the  sheriff  *'  seized'*  by  the  sheriff  and  be  "in 
may  levy  on  a  designated  number  of  his  control." 

them  without  describing  them  other-  Iowa, — In  Hanson  v.  Taper  Sleeve 
wise  than  stating  the  number  upon  Pulley  Incorporation,  72  Iowa  622, 
which  he  has  levied,  and  without  Rothrock,  J.,  uses  the  following  Ian- 
segregating  the  particular  number  of  guage:  *'  If  the  constable  claimed  that 
bricks  taken.  Hill  v,  Harris,  10  B.  his  acts  amounted  to  a  levy,  he  should 
Mon.  (Ky.)  120,  50  Am.  Dec.  542.  have  proceeded  to  execute  his  writ  by 
Leit  Property. — Where  by  statute  it  attempting  to  reduce  the  property  to 
is  necessary  that  the  officer  should  possession."  Because  the  constable 
take  possession  and  control  of  prop-  did  not  do  this,  but  merely  "went  to 
erty  in  order  to  make  a  levy  upon  it,  the  building  and  declared  that  he 
property  which  has  been  lost  cannot  levied  the  execution  on  a  designated 
be  effectually  levied  upon.  Gale  v.  part  of  the  property,"  and  did  not  at- 
Battin,  16  Minn.  148.  tempt  to  remove  the  property,  it  was 
1.  Arizona,  —  In  Satterwhite  v.  held  that  there  was  no  levy.  See  also 
Melczer  (Arizona  1890),  24  Pac.  Rep.  Allen  v,  McCalla,  25  Iowa  464;  and 
1S4,  it  is  held  that,  to  constitute  a  valid  further,  Crawford  v,  Newell,  23  Iowa 
levy  on  money ,the  officer  must,  under  453,  in  which  case  it  is  said  that,  to 
Acts  Arizona  1889,  p.  39,  §  9,  clause  2,  constitute  a  valid  operative  attachment 
reduce  the  same  to  possession.  levy  under  the  provisions  of  the  stat- 
Caiifornia, — It  has  been  held  that  ute,  the  officer  should  do  that  which 
the  goods  must  be  actually  seized,  would  amount  to  a  change  in  posses- 
Tafftst'.  Manlove,  14  Cal.  47;  Hawkins  sion,  or  something  which  will  be 
V.  Roberts,  45  Cal.  38;  Smith  ff.  Morse,  equivalent  to  a  claim  of  dominion, 
2Cal.  524.  See  also  Dutertre  v,  Driard,  coupled  with  the  power  to  exercise  it. 
7  Cal.  549,  holding  that  property  capa-  Kansas, — Civil  Code  Kansas,  §  444, 
lie  of  manual  delivery  must  be  taken  provides  that  *'  goods  and  chattels 
into  the  custody  of  the  officer  and  not  *  *  *  shall  be  bound  from  the  time 
allowed  to  remain  in  the  debtor's  pos-  they  shall  be  seized  in  execution." 
session,  otherwise  the  levy  may  be  In  J.  M.  W.  Jones  Stationery,  etc.,  Co. 
defeated  by  subsequent  executions.  v.  Case,  26  Kan.  299,40  Am.  Rep.  310, 
Connecticut, — In  Hollister  v.  Good-  Brewer,  J.,  says  that  "  the  officer 
ale,  8  Conn.  332,  it  is  held  that,  in  levying  an  execution  upon  personal 
order  to  constitute  a  valid  levy  of  an  property  must  have  that  property  in 
attachment ^  there  must  be  an  actual  his  absolute  and  exclusive  possession, 
touching  of  the  property.  and  this  partially  at  least  for  his  own 
Georgia, — Code  Georgia,  §2625,  pro-  protection,  because  he  becomes  re- 
vides  that  ' '  to  authorize  a  sale  of  per-  sponsible  for  the  property  to  the  plain- 
sonal  property  there  must  be  an  actual  tiff  in  his  execution.'* 
or  constructive  seizure."  Yoemansv.  Louisiana, — Under  the  various  pro- 
Bird,  81  Ga.  340;  Hart  v,  Thomas,  75  visions  of  the  Code  of  Practice,  chat- 
Ga.  529,  in  which  cases  it  is  not  deter-  tels  must  necessarily  be  seized  and 
mined  what  is  necessary  in  order  to  taken  into  the  officer's  possession, 
constitute  a  seizure.    See  alsolsam  v,  Goubeau  v.  New  Orleans,  etc.,  R.  Co., 
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(2)  Manucaption  Dispensed  With  by  Debtor. — The  authorities 
seem  to  agree  that  the  officer  need  not  take  chattels  into  hb  pos- 


6  Rob.  (La.)  345.  See  also  Calder- 
wood  V,  Prevost,  9  Rob.  (La.)  182; 
Lambeth  v.  Sentell,  38  La.  Ann.  691; 
Millet'.  Hebert,  19  La.  Ann.  58;  Simp- 
son V,  Sheriff,  7  Rob.  (La.)  504. 

Maine, — In  Maine  the  officer  cannot, 
consistently  with  the  preservation  of 
the  lien  of  an  attachment^  constitute  the 
debtor  his  agent  to  keep  the  chattels 
attached,  and,  except  so  far  as  be 
is  authorized  by  statute,  he  cannot 
leave  such  property  with  the  debtor 
without  dissolving  the  attachment. 
Gower  v,  Stevens,  19  Me.  92.  But  see 
Nichols  V,  Patten,  18  Me.  231, wherein 
it  is  said  that  to  constitute  an  attach^ 
tnent  it  is  not  necessary  that  the  officer 
should  handle  the  goods  attached,  but 
he  must  be  in  view  of  them,  with  the 
power  of  controlling  them  and  of  tak- 
ing them  into  his  possession. 

Massachusetts, — It  has  been  repeat- 
edly held  that  the  officer  in  levying  an 
attachment  must  seize  the  property  and 
continue  in  possession  of  it,  either  by 
himself  or  a  constable.  Shephard  v, 
Butterfield,  4  Cush.  (Mass.)  425;  San- 
derson V,  Edwards,  16  Pick.  (Mass.) 
144;  Carrington  v.  Smith,  8  Pick. 
(Mass.)  419;  Hemmenway  v.  Wheeler, 
14  Pick.  (Mass.)  408,  in  which  cases, 
however,  it  is  said  that  the  nature  of 
the  possession  and  custody  which  an 
officer  is  to  keep  will  depend  upon  the 
nature  and  possession  of  the  property 
and  its  portability;  Bagley  v.  White, 
4  Pick.  (Mass.)  395. 

Minnesota.  —  In  Morgan  v.  Lyons, 
59  Minn.  217,  Buck,  J.,  defines  the 
levy  of  an  execution  as  "  the  seizure 
by  the  officer  of  the  debtor's  property 
under  the  writ,  and  the  taking  pos- 
session of  it  or  subjecting  it  to  his  con- 
trol," quoting  7  Am.  and  Eng.  Encyc. 
of  Law  148;  and  he  adds:  '*  When  the 
property  is  once  levied  upon  and  taken, 
and  is  under  control  of  the  officer,  he 
may  leave  it  *  •  *  with  the  debtor  as  his 
agent,  *  *  *  subject  to  the  officer's  con- 
trol." Gen.  Stat.  Minn.,  c.  66,  g  271, 
provides  that  personal  property  capa- 
ble of  manual  delivery  shall  be  levied 
upon  by  the  officer  taking  it  into  his 
custody.  Swart  v.  Thomas,  26  Minn. 
141;  Barber  v,  Amundson,  52  Minn. 
358.  In  Wilson  v.  Powers,  21  Minn. 
193.  it  was  held  that  the  statute  re- 
quires the  officer  not  only  to  take  the 
property,  but  to  keep  it. 


Missouri, — Rev.  Stat.  Mo.,  §  2357, 
.provides  that  the  word  '*  levy"  shall 
be  considered  to  mean  the  actual  seiz- 
ure of  the  property  by  the  officer 
charged  with  the  execution  of  the 
writ.  Hombs  v.  Corbin,  20  Mo.  App. 
497;  Elliott  V.  Bowman,  17  Mo.  App. 
693;  Yeldell  v,  Stemmons,  15  Mo.  443; 
Sexton  V,  Monks,  16  Mo.  156;  Boycev. 
Smith,  16  Mo.  317;  Newman  v.  Hook, 
37  Mo.  207,  90  Am.  Dec.  378;  Foster  ». 
Potter,  37  Mo.  529;  Lackey  v,  Lubke, 
36  Mo.  115;  State  v,  Doan,  39  Mo.  44. 
See  also  Sams  v.' Armstrong,  8  Mo. 
App.  S73i  holding  that  the  officer  must 
reduce  the  property  to  actual  posses- 
sion to  the  extent  possible,  and  must 
maintain  such  custody  as  will  give  un- 
equivocal notice  of  the  levy;  Bilbyp. 
Hart  man,  29  Mo.  App.  125,  holding 
that  to  constitute  a  valid  levy  on 
personal  property  which  admits  of  an 
actual  manucaption,  or  a  reduction  to 
possession,  there  must  be  a  seizure, 
and  that  if  the  officer  leaves  the  prop- 
erty in  its  place,  he  should  either  re- 
main with  it  or  place  some  one  there  as 
his  deputy.  But  compare  Douglas  9. 
Orr,  58  Mo.  573. 

New  Hampshire. — In  New  Hamp- 
shire the  officer  in  levying  an  attack^ 
ment  must  take  possession  of  the 
goods,  but  it  is  not  necessary  that  they 
should  be  removed  provided  they  be 
put  out  of  the  control  of  the  debtor,  to 
effect  which  the  officer  must  remain 
present  himself,  or  appoint  an  agent 
or  receiptor.  Bryant  v.  Osgood,  52 
N.  H.  182.  citing  Dunklee  v.  Fales,  5 
N.  H.  527;  Young  V.  Walker,  12  N.  H. 
506;  Runlett  V.  Bell,  5  N.  H.  433: 
Chadbourne  v,  Sumner,  16  N.  H.  129; 
Huntington  v,  Blaisdell,  2  N.  H.  31?; 
Odiorne  v,  CoUey,  2  N.  H.  68. 

South  Dakota. — In  McLaughlin  v, 
Alexander,  2  S.  Dak.  226,  Corson,  ].» 
says  that  a  levy  upon  personal  prop- 
erty capable  of  manual  delivery  most 
be  made  *'  by  the  taking  of  actual  pos- 
session." Citing  ^oyitW  v.  McKechnie, 
3  Dakota  319,  holding  that  under  Code 
Civ.  Proc.  Dakota,  §  204,  the  sheriff 
in  levying  an  attachment  should  take 
actual  possession,  but  that  removal  of 
the  goods  is  not  absolutely  necessary. 
See  also  State  v,  Cassidy,  4  S.  Dak.  58, 
wherein  Corson,  J.,  says  that  the  acts 
that  will  constitute  a  sufficient  levy  on 
personal   property  depend    upon  the 
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session  where  they  are  present  in  view  and  under  his  control,  and 
the  debtor,  either  by  positive  or  negative  acts,  waives  an  actual 
seizure  and  requests  that  the  property  shall  be  left  in  his  posses- 
sion, or  consents  to  a  levy  being  made  without  the  removal  of  the 
chattels.* 

EffMt  of  Giving  Forthooming  Bond. — Where  the  debtor  assents  to  the 
levy  and  executes  a  forthcoming  bond,  he  is  estopped  from  object- 
ing that  the  levy  was  not  properly  made  because  the  property  was 
not  actually  taken  into  the  sheriff's  custody  and  removed  by  him.* 

(3)  Eventual  Manucaption, — Whatever  the  rule  may  be  as  to 
the  necessity  of  the  officer  taking  possession  of  the  goods  at  the 
time  of  levying  upon  them,  it  is  well  settled  that  if  the  goods  are 
allowed  to  remain  in  the  debtor's  possession,  the  officer  must  take 

nature  of   the  property  levied  upon,  attachments  or  a  bona  fide  purchaser, 

but  that  **  such  an  exercise  of  domin-  it  is   necessary  that  the   officer  shall 

ion  over  the   property  by  the  officer  "  take  and  maintain"  the  actual  pos- 

under  Kis  process  as  would  make  him  session  or  control  of  the  property,  or 

liable  as  a  trespasser  but  for  the  pro-  that  he  should  leave  a  copy  of  the  ex- 

tection  afiforded  by  his  writ  will  ordi-  ecution   with  his  return,  stating  the 

narily  constitute  a  valid  levy."  levy,  in  the  town  clerk's  office  in  the 

Ttxas. — Sayles'  Civ.  Stat., art.  2292,  town  where  the  property  is    taken,— 

provides  that  **a  levy  upon  personal  this  being  made  by   the  statute,  in  the 

property  is  made  by  taking  possession  case  of   an    attachment  or  levy  on  hay 

thereof  wh«n  the  defendant  in  execu-  andcertainotherarticles,  equivalent  to 

tiun  is  entitled  to  the  possession."    In  an  actual  possession  of  the  property  by 

Gunter  t'.  Cobb,  82  Tex.  598,  Stayton,  the  officer  against  all  subsequent  sales, 

C.  J.,  says:  •*  It  is  ordinarily  necessary  attachments,    or  executions."    Jewett 

*  *  *  that  the  officer  take  such  pos-  v.  Guyer,  38  Vt.  209,  in  which  case  the 

session  and  control  of  the  thing  levied  question  was  as  to  the  sufficiency  of  a 

upon  as  the  nature  of  the  thing  renders  levy  on  hay. 

practicable,  and  the  reasons  why  this  1.  Taffts  v.  Manlove,  14  Cal.  AT.pfr 

must  be  donehave  been  too  often  stated  Baldwin,  J.;    McGirr  r*.    Hunter,    13 

to  require  repetition."    See  also,  to  the  111.  App.   195;  Logsdon  v.  Spivey,  54 

same  effect,  Cavanaugh  v    Peterson,  111.  104;  Jayne  v,  Dillon,  28  Miss.  283; 

47TCX.  T97,  /^r  Roberts,  C.J.,  obiter;  Ray  v,   Harcourt,   19   Wend.  (N.   Y.) 

Bryan  r.  Bridge,  6  Tex.  137,  wherein  495,;^^r  Nelson,  C.J. ;  Baker  v.  M'Duf- 

it  is  said   to  be   "  essential   to  the  va-  fie,    23  Wend.  (N.  Y.)   289;    Mills   v. 

Hdity  of  a  levy  ♦  *  *  that  the  officer  Thursby,  11  How.  Pr.  (N.  Y.  Supreme 

should   make   seizure   or    take  actual  Ct.)i2i;  Bond  z^.  Willet,  i  Abb.  App. 

possession  of    the    goods."      Sayles'  Dec.  (N.  Y.)  165.  i  Keyes  (N.  Y.)377; 

Civ.  Stat.,  art.  2293,  provides  that  a  Stuckert  v,  Keller,    105  Pa.    St.   386; 

levy    upon    horses     and     other    live  Trovillo  v.  Tilford,  6  Watts  (Pa.)468; 

stock  running  at  large  in  a  range  may  Weatherby  v.  Covington,  3  Strobh.  L. 

h^  made  by  designating  by  reasonable  (S   Car.)  27,  49  Am.  I)ec.  623;  Harlan 

-••  tinnate  the  number  of  animals  and  v.  Harlan,  14  Lea  (Tenn.)  107;  Ether- 

■•  'cribing   them  by  their  marks  and  idge  v.  Edwards,  i  Swan  (Tenn.)  426; 

brands  in  the  presence  of  two  or  more  Bullitt  v.  Winstons,  i  Munf.  (Va.)  269. 

credible  persons,   and   that  notice   of  2.  Cawthorn  v.  McCraw,  9  Ala.  519; 

the  levy  must  be  given  in  writing  to  the  Roebuck  v.  Sheriff,  19  Ga.  149:  Walker 

owner  or  his  herder  or  agent.     Gunter  v,  Shotwell,    13  Smed.   &  M.   (Miss.) 

r.  Cobb,  82  Tex.  598.  544;  Fonda  w.  Van  Home,  15  Wend. 

r^w<>«/.— It  has  been  held  that  the  (N.    Y.)  631;    Pugh    v.  Calloway,  10 

taking  requires  some  distinct  acl  or  Ohio  St.  488;  Hastings  v.  Quigley,  4 

proceeding  on  the  part  of  the  officer  to  Pa.  L.    T.   220;  Webster  v.  Wallis,  2 

indicate  his  intention  to    pursue   the  Yeates  (Pa.)524;  Cox  v.  M'Dougal,  2 

property  for  the  purpose  of  satisfying  Yeates  (Pa.) 434;  Ballard  v,  Dibrell,  94 

the  execution.     As  against  subsequent  Tenn.  229. 
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them  into  his  possession,  or  remove  them  within  a  reasonable  time, 
so  as  to  be  able  to  have  them  present  at  the  time  and  place  of 
sale.* 

Continned  PoMonion  by  Dobtor,  and  Exoroite  of  Dominion. — Although  the 
actual  removal  of  the  chattels  at  once  be  not  necessary,  the  long- 
continued  retention  of  possession  by  the  debtor,  and  exercise  of 
dominion  and  control  over  the  property,  without  any  effort  by  the 
creditor  to  sell  the  property  within  the  ordinary  or  usual  time, 
will  be  deemed  prima  facie  evidence  of  collusion  and  fraud  as 
against  third  persons.* 

(4)  Rig^^t  of  Officer  to  Remove  Goods  if  He  Sees  Fit.-Ai 
is  well  settled  that,  whether  it  is  absolutely  necessary  or  not  to 
remove  chattels,  the  officer  may  take  them  away  if  he  chooses  or 
sees  fit  to  do  so,  especially  when  he  thinks  their  removal  neces- 
sary for  his  own  security ;' and  it  has  been  said  that  it  is  usual 

1.  Nabring  v.  Mobile  Bank,  58  Ala.  that  an  execution  is  not  really  exe- 
204;  Windmiller  v.  Chapman,  139  111.  cuted  where  the  debtor  is  permitted  by 
163;  Minor  v,  Herriford,  25  111.  344;  the  plaintiff  to  retain  possession  and 
Davidson  v.  Waldron,  31  111.  120;  exercise  the  same  acts  of  ownership 
Havely  v.  Lowry,  30  111.  446;  Logsdon  over  the  property  which  he  had  bc- 
V.  Spivey,  54  111.  104;  Murphy  v,  Swa-  fore  exercised.  See  also  the  follow- 
dener,  33  Ohio  St.  85,  wherein  it  is  ing  cases:  Davidson  ».  Waldron,  31 
said  that  the  levy  must  be  "followed  111.  120,  83  Am.  Dec.  206;  Swigeri  r. 
up  afterward,  within  a  reasonable  Thomas,  7  Dana  (Ky.)  220;  Farring* 
time,  by  his  taking  possession  in  such  ton  v.  Sinclair,  15  Johns.  (N.  Y.)429; 
a  manner  as  to  apprise  everybody  of  Farrington  v.  Caswell,  15  Johns.  (K. 
the  fact  of  its  having  been  taken  in  Y.)  430,  in  which  latter  case  the  de- 
execution  ;  "  Minor  V.  Smith,  13  Ohio  fendant  was  permitted  to  consume  a 
St.  79;  Dixon  v»  White  Sewing  Mach.  portion  of  the  property  upon  which 
Co.,  128  Pa.  St.  397,  wherein  it  is  said  the  levy  had  been  made;  Storm  r. 
by  Mitchell,  J.,  that  none  of  the  cases  Woods,  11  Johns.  (N.  Y.)  no;  Whip- 
have  gone  further  than  to  hold  that  pie  v.  Foot,  2  Johns.  (N.  Y.)  422;  Rob- 
a  levy  upon  goods  while  they  are  in  erts  v.  Scales,  i  Ired.  L.  (N.  Car.)  9a 
sight  and  are  under  the  control  of  the  See  further  f'n/ra,  XXII.  Aban^ionment 
officer  will    be  valid  only  when    fol-  or  Relinquishment  of  Levy. 

lowed  by  the  taking  of  actual  posses-  3.  Fenno   v.  Coulter,    14  Ark.  3S: 

sion  within  a  reasonable  time;  Wood  Hightower  v,  Handlin,    27  Ark.  20; 

V,    Vanarsdale,   3    Rawle   (Pa.)    401;  Boggs  v.  Vandyke,  3  Harr.  (Dcl.)288; 

McHugh  V,  Malony,  4  Phila.  (Pa.)  59;  McBurnie  v.   Overstreet,  8  B.  Mon. 

Parys's  Appeal,  41  Pa.  St.  273,  80  Am.  (Ky^)  300;  Rogers  v,  Darnaby,  4  ^^ 

Dec.  615;  Schuylkill  County's  Appeal,  Mon.  (Ky.)  238;  Addison  v.  Crow,  5 

30  Pa.   St.   358;  Com.  V.   Contner,  18  Dana  (Ky.)  271;  Cahn  v.  Person.  56 

Pa.  St.  439:  Cowden  v,  Brady,  8  S.  &  Miss.  360;  Pugh  w.  Calloway,  10  Ohio 

R.  (Pa.)  505,  in  which  case,  however,  St.  488:  Nixon z'.  Nash,  12  Ohio  St.647. 

the  question  was  as  to  the  abandon-  In  Catlin  v.  Jackson,  8  Johns.  (N. 

ment  of  the  lien  of  an  execution  upon  Y.)  520,  it  is  said  that  the  sheriff  in 

land;    Com.    v,  Stremback,  3   Rawle  levying  upon  a  chattel  "  may  remove 

(Pa.)  341;  Trovillo  v,  Tilford,  6  Watts  it  for  safe-keeping,  and  this  not  only 

(Pa.)  468;  Lowry  v.  Coulter,  9  Pa.  St.  to  give  effect  to  the  seizure,  but  for 

349.     See  also  Hanson  v.  Taper  Sleeve  his  own  security."       See  also  Sheriff 

Pulley    Incorporation,    72   Iowa  622.  v.  Parsons,  6  Ohio  450,   holding  that 

See    further    the    article    Sheriffs'  the^  sheriff   may  maintain  trover  for 

Sales,  as   to   the    necessity  to   have  property  upon  which   he  has  levied, 

chattels  present  at  the  time  and  place  because  he  has  the  right  to  the  pos- 

of  sale.  session.      See   further  infra,  XXIV. 

2.  Barnes  v,  Billington,  i  Wash.  Status  of  Property  Seized  and  Proie/tic^ 
(U.  S.)  29,  wherein  it   is   maintained  of  Officer*s  Possession. 
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and  that  it  is  the  better  course  to  take  actual  possession  of  goods 
and  retain  them  until  the  sale,  unless  a  delivery  bond  is  given  by 
the  debtor.* 

ChAttels  in  the  Debtor's  Mannal  Cnitody. — In  England  it  is  well  settled 
that  chattels  in  the  actual  possession  and  under  the  personal  care 
of  the  debtor,  and  which  are  being  used  by  him,  cannot  be  dis- 
trained.* 

But  in  the  United  States  some  authority  is  to  be  found  for 
levying  the  execution  upon  a  chattel  which  the  debtor  has  in  his 
possession  and  is  actually  using,  provided  it  is  not  on  his  person, 
though  the  cases  upon  the  question  are  few  and  not  altogether  in 
accord.' 

Seinireof  Exempt  Property  while  Tak-  which  case  Ruffin,  C.J.,  says  that  the 

iBgLsriable  Property. — Where  an  offi-  statement  by  Lord   Coke  (Coke   Litt. 

cer  seizes  chattels  while  they  are  in  a  47a),  that  a  horse  when  a  man  or  wo- 

wagon  to  which    horses  are  hitched,  man  is  riding  on  him,  or  an  axe  in  a 

ihe  wagon  and  horses  not  being  sub-  man's  hand  while  he  is  cutting  wood, 

ject  to  levy,  he  is  justified  in  taking  are    privileged,   and   cannot    be   dis- 

the  wagon  and  horses  for  a  sufficient  trained,  does  not  apply  to  a  seizure  in 

length  of  time  to  remove  the  chattels  execution,  and  that  there  is  no  such 

levied  on,  and  is  not  guilty  of  a  tres-  doctrine  in  any  author  with  respect  to 

pass  in  so  doing.     Blevins  v.  Baker,  •  the  process  of  execution;  and  he  adds: 

11  Ired.  L.  (N.  Car.)  291.  *'  There  is  an  obvious  distinction  be- 
1.  P^r  Totten,  J.,  in    Etheridge  v,  tween  the  cases,  which  furnishes  the 

Edwards,  i  Swan  (Tenn.)  426.  reason  of  the  difference,  which  is  that 

Beisureof  Haes  oi  Property  while  Levy-  making  distress  is  the  act  of  the  party 

in;  upon  Portion. — In  order   to   levy  himself,  to  whom  the  law  intrusts  to 

upon  a  portion  of  a  large  quantity  of  some  extent  the  power  of  self-redress, 

iron,  the  sheriff  may  take  possession  and  the  seizure  upon  execution  is  the 

of  the  whole  for  the  purpose  of  hold-  act  of   an    indifferent  minister  of  the 

ing,  separating,  and  disposing  of  a  law,  not  probably  disposed  to  make 

pan  levied  on.     Morgan  v.  Sheriff,  14  an  unnecessary  seizure,  or  to  make  it 

Ohio  St.  102.  at  an  unseasonable  period.     A  man's 

8.  Coke  Litt.  47  <i:  Field  v.  Adames,  house  protects  him  and  his  property, 

12  Ad.  &  EI.  649,  40  E.  C.  L.  147;  if  to  be  got  at  only  by  breaking  the 
Simpson  v.  Hartopp,  Willes  512;  house.  But  there  is  no  authority  or 
Storey  v,  Robinson,  6  T.  R.  138,  hold-  reason  which  would  exempt  from 
ing  that  a  horse  cannot  be  distrained  seizure  an  article  in  the  use  of  the 
while  the  owner  is  riding  him;  Gorton  owner  which  would  not  equally  pro- 
V.  Falkner,  4  T.  R.  565.  See  also  tect  it  if  in  his  presence  merely.  It 
Sunbolf  V.  Alford,  3  M.  &  W.  248,  is  as  much  the  duty  of  the  party  to 
holding  that  an  innkeeper  cannot  take  surrender  to  the  officer  the  horse  he  is 
the  clothes  from  his  guest's  person  riding,  as  it  is  to  allow  him  peaceably 
upon  the  theory  that  he  has  a  lien  to  take  the  horse  from  which  he  has 
upon  them  for  lodging  and  entertain-  just  dismounted;  and  a  breach  of  the 
mcnt.  peace,  or  resistance  to  the  authority 

3.  In  California  it  has  been  intimated  of  the  officer,  is  not  more  provoked  or 
that  the  debtor  might  perhaps  claim  probable  in  the  one  case  than  in  the 
as  exempt  property  upon  his  person,  other;  the  law  requiring  in  each  case 
but  property  contained  in  a  bag  and  submission  to  its  process,  and  con- 
held  by  him  in  his  hand  may  be  taken,  ferring  the  power  to  use  such  force  as 
Green  v.  Palmer,  15  Cal.  411.  may  be  needed  to  execute  the  process 

In  Vorth  Carolina  it  has  been  held  effectually." 
that  the  officer  may  levy  the  writ  on  a        In  Massaohntettf  it   has   been   held 

horse  which  the  debtor  is  riding,  not-  that  a  watch  upon  a  debtor's  person 

withstanding  the  debtor's  refusal  to  is   not   liable   to  attachment.      Mack 

dismount.     State  v,  Dilliard,  3  Ired.  v.  Parks,  8  Gray  (Mass.)  517.     And  it 

L  (N.  Car.)  102,  38  Am.  Dec.  708,  in  has   also  been   held  that   a  persona] 
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d.  Open  and  Notorious  Acts — (i)  Publicity  Is  Necessary.^ 

The  acts  of  the  officer  in  making  the  levy  should  be  open  and 
unequivocal,  and  nothing  should  be  done  by  him  to  cause  the 
concealment  of  the  transaction.^ 

(2)  Witnesses, — It  is  proper  and  prudent  for  the  officer  to  call 
upon  some  one  or  more  persons  of  the  neighborhood  to  witness 
his  acts,  and  for  him  to  indorse  the  fact  of  his  having  done  so  on 
the  writ ;  •  but  this  is  not  essential  to  the  validity  of  the  levy.' 

e.  Necessity  to  Obtain  View  of  Goods. — All  of  the  au- 
thorities, even  those  which  maintain  that  an  actual  manucaption 
of  the  goods  is  not  necessary,  agree  that  the  officer  in  making 
his  levy  must  go  and  see  the  goods,  and  have  them  in  his  view  and 
in  such  a  position  as  to  enable  him,  should  he  desire  to  do  so,  to 
subject  them  to  his  immediate  disposition  and  control^ 

ornament  while  it  is  being  worn  can-  1.  Green  v,  Burke,  23  Wend.  (K.  Y.) 

not  be  taken  on  replevin.    Mazham  v,  490;    Beekman  v,  Lansing,   3  Wend. 

Day,    16  Gray  (Mass.)  213,  in  which  (N.  Y.)  446;  Murphy  v,  Swadener,  33 

case  Bigelow,  C.J.,  says;  **  Theexer-  Ohio  St.  85;  Liebman  r.  Ashbacker, 

cise   of  such    a    power  is    not    only  36  Ohio  St.  94:  Duncan's  Appeal,  37 

contrary   to    right  and   unsupported  Pa.  St.  500;  Portis  v.  Parker,  8  Tex. 

by   authority,   but   it  is   also    incon-  23,  58  Am.  Dec.  95. 

sistent    with    sound     policy.       Prac-  In  Crisfield  v.  Neal,  36  Kan.  278,  it 

tical  jurisprudence   looks,  in  the  ap-  was  held  that  the  mere  indorsement 

plication  of  remedies,  to  the   peace,  of  a  levy  upon  property  in  the  pres- 

good  order,  and  decorum  of  society,  ence  of  the  property  and  of  the  judg- 

The  evils  which  would  flow  from  the  ment  debtor,  but  without  the  knowl- 

unrestricted  use  of  a  civil  process  to  edge  of  the  judgment  debtor  or  anj 

search  the  person  and  to  seize  from  it  one  else,  and  without  informing  any 

articles  of  dress  or  use  or  ornament  person  that  the  officer  levies  or  has 

are  obvious  and  manifold.     It  would  any  intention  of  then  levying  upon 

bring  the  officer  of  law  in  direct  con-  the   property,   does  not  constitute  a 

tact  with  the  citizen,  under  circum-  valid  levy. 

stances    well     calculated     to    excite  2.  Davidson  v.  Waldron,  31  111.  laa 

irritation  and  anger,  and  lead  directly  8.  Tucker  v.    Bond,   23  Ark.   268*. 

to  breaches  of  the  peace.     It  would  Minor  v.  Smith,  13  Ohio  St.  79.     See 

place   in   the   hands    of    wicked   and  also  Cornell  v.  Cook,  7  Cow.  (N.  Y.) 

evil-disposed   persons   the   means   of  310,  wherein  Savage,  C.J. ,  says:  "An 

annoyance  and  injury,  and  the  power  officer  cannot  be  supposed  to  carry 

to   interfere    wantonly   and    without  witnesses   with   him  to   prove  every 

just  cause  with  the  most  sacred  rights  levy  or  other  official  act  required  of 

of  the  person.     If  the  right  exists  at  him.** 

all,  it  cannot  be  limited  to  particular  4.   California. — Taffts  v.  Manlove, 

articles  of  use  or  adornment,  but  must  14  Cal.  47. 

extend   to   every   article   of    apparel  Illinois, — Persels  r.  McConnell,  16 

worn  by  persons  of  either  sex,  and  111.  App.  526;  Minor  v.  Herriford,  25 

might  be  lawfully   exercised   at   the  111.  344. 

sacrifice  of  decency  and  the  proprie-  Iowa. — Rix  v.   Silknitter,   57  Iowa 

ties  of  life.      The  reasons  on  which  262. 

the  restraint  upon  the  power  of  tak-  Maryland, — Horsey  v.  Knowles.  74 

ing  articles  from  the  person  by  dis-  Md.  602. 

tress  or  by  attachment  and  execution  Mississippi, — Banks    v,    Evana,   10 

is  founded  apply  with  equal  force  to  Smed.  &  M.  (Miss.)  35,  48  Am.  Dec. 

the  right  to  take  them  by  replevin."  734. 

Property  Not  in  Debtor's  Possession. —  Neiv  Jersey, — Nelson  v.  Van  Gazelle 

The  sherifif  in  making  the  levy  is  not  Valve  Mfg.  Co.,  45  N.  J.  Eq.  594* 

limited  to  property  in  the  possession  New    York, — Ray   v.    Harcouri,   19 

of  the  debtor.       Benson  v.  Dyer,  69  Wend.  (N.  Y.)  495;  Haggerty  r.  Wil- 

Ga.  190.  ber,  16  Johns.  (N.  Y.)  287,  8  Am.  Dec 
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/.  Exercise    of    Dominion  and  Control. —  The  officer, 

whether  he  actually  removes  the  property  or  not,  must  assume 
dominion  and  control  over  it  atid  momentarily  take  it  into  his  cus- 
tody, and  perform  distinct  acts  indicating  his  intention  to  pursue 
the  property  for  the  purpose  of  satisfying  the  wl"it.* 


j.'i ;    Dresser  v.  Ainsworth,  9  Barb. 
\:\  Y.)6i9. 

{7Aw.— Murphy  v.Swadener,  33  Ohio 
Si.  85;  Minor  v.  Smith,  13  Ohio  St.  79. 

Pennsylvania.  —  E^ri's  Appeal,  13 
Pa.  St.  483;  Titusville  Novelty  Iron 
Works'  Appeal,  77  Pa.  St.  103;  Dun- 
can's Appeal,  37  Pa.  St.  500;  Wood  v. 
Vaaarsdale,  3  Rawle  (Pa.)  401;  Conniff 
V.  Doyle,  8  Phila.  (Pa.)  630;  Carey  v. 
Bright,  58  Pa.  St.  70;  Schuylkill  Coun- 
ty's Appeal,  30  Pa.  St.  358;  Linton  v. 
Com.,  46  Pa.  St.  294. 

Tennessee. —  Bradley  v.  Kesee,  5 
Coldw.  (Tenn.)  223,  94  Am.  Dec.  246; 
Connell  v.  Scott,  5  Baxt.  (Tenn.)  595; 
Tyler  v.  Dunton,  i  Tenn.  Ch.  361; 
Ballard  v.  Dibrell,  94  Tenn.  229. 

Texas. — Bryan   v.    Bridge,    6   Tex- 

137. 

Wisconsin. — Brown  v.  Pratt,  4  Wis. 
5i3i  65  Am.  Dec.  330,  wherein  the  rule 
wjsdeclared,  and  an  attempted  levy  on 
lujjs  while  they  were  in  a  pond  covered 
by  ice,  and  in  such  a  situation  that  they 
could  not  be  identified  or  counted,  was 
held  insufficient. 

Goods  within  Building.— Where  the 
goods  are  in  a  warehouse  or  other 
building  and  not  in  sight,  the  officer 
cannot  make  a  levy  by  merely  making 
a  proclamation  and  indorsing  a  levy, 
but  he  must  enter  and  obtain  a  view  of 
the  goods.  Nelson  v.  Van  Gazelle 
Valve  Mfg.  Co.,  45  N.  J.  Eq.  594; 
Banks  v.  Evans,  loSmed.  &  M.  (Miss.) 
35.  48  Am.  Dec.  734:  Haggerty  v.  Wil- 
ber,  16  Johns.  (N.  Y.)  287,  8  Am.  Dec. 
321;  Bradley  v.  Kesee,  5  Coldw.  (Tenn.) 
223,  94  Am.  Dec.  246. 

In  Taffts  V.  Manlove,  14  Cal.  47.  it 
was  held  that  the  acts  of  the  sheriff  in 
going  to  a  storehouse  with  the  writ 
and  standing  at  the  front  door,  and 
placing  a  deputy  at  the  back  door,  the 
storehouse  being  locked,  without  mak- 
ing any  memorandum  of  the  levy,  or 
even  noting  what  goods  were  in  the 
store,  their  description  or  value,  did 
not  amount  to  a  levy. 

Contonts  of  tefa.—In  Elliott  v.  Bow- 
man, 17  Mo.  App.  693,  it  was  held  that 
the  seizure  of  a  safe  and  its  contents 
is  a  seizure  of  the  contents,  and  that  it 
was  immaterial  that  the  officer  did  not 


know  at  the  time  of  making  the  seiz- 
ure what  the  contents  were. 

1.  Alabama, — Andrews  v,  Keith,  34 
Ala.  722. 

Arkansas. — Kennedy  v.  Clayton,  29 
Ark.  270. 

Dakota. — Powell    v.   McKechnie,   3 
Dakota  319. 

Georgia. — Roebuck  v.  Sheriff,  19  Ga. 
149,  wherein  Benning,  J.,  says  that  the 
essence  of  a  levy  '*  is  the  sheriff's  get- 
ting  power  over  the   property — such 
power  as  will  enable  him  to  sell  it  at 
the  proper  time  and  place.     This  he 
gets  whenever  he   gets  the  property 
into  his  own  hands,  or  into  the  hands 
of  another  as  his  agent.    *  *   *   That 
this  is  the  essence  of  a  levy  is,  it  seems 
to  me,  admitted  when  it  is  admitted, 
as  it  is  in  many  American  cases,  that 
a  levy  is  good  if  the  sheriff  sees  the 
property,  although  he  does  not  touch 
it.     For  it  cannot  be  meant  that  the 
bare  sight  of  the  debtor's  property  will 
do — the  sight  of  it.  for  example,  when 
the  defendant  is  making  off  with  it  and 
will  soon  have  it  beyond  the  sheriff's 
reach.     What  is  meant  must  be  that  if 
the  sheriff  gets  to  see  the  property, 
and  in  addition   gets  a   promise,   ex- 
pressed or  understood,  from  the  per- 
son having  it  in  possession,  to  hold  it 
for  him  until  he  wants  it,   that  will 
do.*' 

Illinois. — Marshall  v.  Moore,  36  111. 
321;  Davidson  v,  Waldron,  31  111.  120; 
Havely  v.  Lowry,  30  111.  446;  Minor  z'. 
Herriford,  25  111.  344. 

Iowa. — Rix  V.  Silknitter,  57  Iowa 
262;  Hanson  v.  Taper  Sleeve  Pulley 
Incorporation,  72  Iowa  622. 

Kansas. — Crisfield  v.  Neal,  36  Kan. 
278;  J.  M.  W.  Jones  Stationery,  etc., 
Co.  V.  Case,  26  Kan.  299,  40  Am.  Rep. 
310,  per  Brewer,  J. 

Kentucky. — Demint  v.  Thompson,  80 
Ky.  255, /^r  Pryor,  J. 

Michigan. — Quackenbush  v.  Henry, 
42  Mich.  75. 

Minnesota. — Gen.  Stat  Minn.,  c.  66, 
§  271,  requires  that  personal  property 
capable  of  manual  delivery  shall  be 
taken  into  the  officer's  custody.  Wil- 
son V.  Powers,  21  Minn.  193. 

Mississippi. — Parker    v.     Dean,    45 
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g.  Acts  Otherwise  Amounting  to  a  Trespass.— A  favor- 

ite  expression  of  the  courts,  in  passing  upon  the  validity  of  a  levy 
upon  chattels,  is  that  the  officer  must  do  such  acts  as  would  but 
for  the  protection  of  the  process  make  him  a  trespasser ;  and  thii 
is  said  to  be  the  true  criterion  of  a  levy.* 


Miss.   408;    Hamblen  v,  Hamblen,  33 
Miss.  455. 
Missouri, — Douglas  v,  Orr,  58  Mo. 

573. 

Ne  '  Hampshire. — Odiorne  v.  Col- 
ley,  2  N.  H.  66,  in  which  case,  the 
question  being  as  to  the  validity  of  an 
attachment,  the  court  said:  *'  We  do  not 
mean  that  an  officer  must  touch  or 
remove  every  article,  ♦  ♦  ♦  but  that 
the  articles  must  be  so  within  his  power 
as  to  enable  him  to  touch  or  remove 
them/' 

Neio  York. — Beekman  v.' Lansing,  3 
Wend.  (N.  Y.)  446;  Haggerty  v.  Wil- 
ber,  16  Johns.  (N.  Y.)  287;  Rodgers  v, 
Bonner,  55  Barb.  (N.  Y.)  9;  Wehle  v. 
Conner,  83  N.  Y.  231;  Camp  v.  Cham- 
berlain, 5  Den.  (N.  Y.)  198;  Bond  f. 
Willett,  31  N.  Y.  102;  Dunderdale  v. 
Sauvestre,  13  Abb.  Pr.  (N.  Y.  C. 
PI.)  116;  Price  V.  Shipps,  16  Barb.  (N. 
Y.)  585-  Dresser  v.  Ainsworth,  9  Barb. 
(N.  Y.)  619;  Seymour  v.  Newton,  17 
Hun  (N.  Y.)  30;  Ray  v.  Harcourt,  19 
Wend.  (N.  Y.)495;  Barker  z'.  Binnin- 
ger,  14  N.  Y.  270. 

North  Carolina. — Perry  v.  Hardison, 
99  N.  Car.  21.  holding  that  a  levy  can- 
not be  made  from  a  mere  inspection  of 
the  tax  list. 

Ohio.  —  Vugh.  V.  Calloway,  10  Ohio 
St.  488;  Minor  v.  Smith,  13  Ohio  St.  79; 
Murphy    v.    Swadener,    33    Ohio   St. 

85. 

Pennsylvania. — Duncan's  Appeal,  37 

Pa.  St.  500. 

Tennessee. — Tyler  v.  Dunton,  i 
Tenn.  Ch.  361;  Bradley  v.  Kesee,  5 
Coldw.  (Tenn.)  223,  94  Am.  Dec.  246; 
Connell  v.  Scott,  5  Baxt.  (Tenn.)  595, 
fer  Deaderick,  J. 

Texas^ — Portis  v.  Parker,  8  Tex.  23, 
58  Am.  Dec.  95. 

Vermont. — Jewett  v.  Guyer,  38  Vt. 
209. 

Wisconsin. — Brown  v.  Pratt,  4  Wis. 
513,  65  Am.  Dec.  330. 

1.  Alabama. — Goode  v.  Longmire,  35 
Ala.  668,  76  Am.  Dec.  309;  Cawthorn 
V.  McCraw,  9  Ala.  519. 

Illinois. — Windmiller  v.  Chapman, 
139  111.  163;  Gaines  v.  Becker,  7  111. 
App.   315;  Havely  v.    Lowry,   30  111. 
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446;  Minor  v.  Herri  ford,  25  111.  344. 
See  also  Richardson  v.  Rardin,  88 
111.  124;  Chittenden  v.  Rogers,  42  III. 

ICO. 

Iowa, — Allen  v.  McCalla,  25  Iowa 
464;  Rix  V.  Silknitter,  57  Iowa  262. 

Kansas, — Crisfield  v.  Neal,  36  Kao. 
278. 

Kentucky. — Carlisle  v.  Wathen,  78 
Ky.  365;  McBurnie  v.  Overstreet,  8  B. 
Mon.  (Ky.)303. 

Massachusetts. — Miller  v.  Baker,  X 
Met.  (Mass.)  27,  in  which  case  Dewey, 
J.,  says:  *'It  is  sufficient  to  maiotain 
trespass  if  the  party^  exercises  an 
authority  over  the  goods  against  the 
will  and  to  the  exclusion  of  the  owner 
by  an  unlawful  intermeddling,  though 
there  be  no  manual  taking  or  re- 
moval." 

Mississippi. — Hamblen  v.  Hambleo, 
33  Miss.  455. 

Missouri. — Douglas  v.  Orr,  58  Mo. 
573.  Z^'- Hough,  J. 

Nebraska. — Grand  Island  Banking 
Co.  V.  Costello,  45  Neb.  119;  Johnson 
V.  Walker,  23  Neb.  736. 

New  Jersey. — Nelson  v.  Van  Gazelle 
Valve  Mfg.  Co.,  45  N.  J.  Eq.  594. 

New  York. — Rodgers  v,  Bonner.  55 
Barb.  (N.  Y.)  9;  Connah  v.  Hale,  23 
Wend.  (N.  Y.)  462;  Bond  v.  Willett,  31 
N.  Y.  102;  Beekman  v.  Lansing,  3 
Wend.  (N.  Y.)  446;  Westervelt  r. 
Pinckney,  14  Wend.  (N.  Y.)  123,  28 
Am.  Dec.  516;  Winteringham  v.  Lafoy, 
7  Cow.  (N.  Y.)  735;  Green  r.  Burke,  23 
Wend.  (N.  Y.)  490;  Roth  v.  Wells.  29 
N.  Y.  471;  Copley  v.  Rose,  2  N.  Y. 
116;  Stonebridge  v.  Perkins,  141  N. 
Y.  I.  See  also  Wall  v.  Osborn,  12 
Wend.  (N.  Y.)  39;  Reynolds  v,  Shulcr. 
5  Cow.  (N.  Y.)  323;  Allen  v.  Crary.  10 
Wend.  (N.  Y.)  349;  Phillips  v.  Hall,  8 
Wend.  (N.  Y.)6io. 

Pennsylvania. — Dixon  v.  White  Sew- 
ing Mach.  Co.,  128  Pa.  St.  397;  Dun- 
can's Appeal,  37  Pa.  St.  500;  Welsh  v. 
Bell,  32  Pa.  St.  12. 

South  Dakota. — State  v.  Cassidj.  4 
S.  Dak.  58.  See  also  Powell  p. 
McKechnie,  3  Dakota  319. 

Tennessee. — Bradley  v.  Kesee,  5 
Coldw.  (Tenn.)  223,  94  Am.  Dec.  246; 
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Aeti  Authorising  Offioer  to  Maintain  Treopau  or  Beplovin. — Another  cri- 
terion of  a  levy  is  the  doing  of  such  acts  by  the  officer  as  will 
enable  him  to  maintain  trespass  or  replevin  against  any  stranger 
who  interferes  with  the  possession  of  the  property.* 

A.  Seizure  of  Part  in  Name  of  Whole. — It  has  been  held 
from  a  very  early  day  that  a  seizure  of  a  part  of  the  debtor's 
c^oods  in  the  name  of  the  whole  is  a  good  seizure  of  the  whole. 
This  rather  indefinite  statement  means,  it  would  seem,  that  the 
sheriff  need  not  at  once  remove  or  assume  dominion  over  all  of  the 
goods,  and  that  in  making  his  inventory  he  need  only  describe 
some  of  the  goods,  and  may  make  a  sweeping  declaration  that  he 
levies  upon  the  whole.* 

i.  Goods    Confused    with    Property    Belonging    to 

Straxgers. — Where  the  goods  belonging  to  the  debtor  are  so 
mixed  or  confused  with  goods  belonging  to  a  stranger  that  the 

Connell  v.  Scott,  5  Baxt.  (Tenn.)  595,  case  a  part  of  the  goods  is  not  actuaHy 

fer  Deaderick,  J.  seized  and   cannot   be   seen,   yet  the 

Texas, — Bryan   v.    Bridge,   6  Tex.  whole  is  levied  on;  Haggerty  v.  Wil- 

137.  ber,  16  Johns.  (N.  Y.)  287,  8  Am.  Dec. 

Vermont.— Smith  v.  Niles,  20  Vt.  315,  321;  Trovillo  ».  Tilford,  6  Watts  (Pa.) 

which  case  is  cited  in  Goode  v.  Long-  468,  31  Am.  Dec.  484;  Schuylkill  Coun- 

f^irc,  35  Ala.   668,  76  Am.  Dec.  309,  ty's  Appeal,  30  Pa.  St.  358;  Weiden- 

a  i<1  also  in  State  v,  Cassidy,  4  S.  Dak.  saul  v,  Reynolds,  49  Pa.  St.  73;  Wil* 

5^  son's  Appeal,  13  Pa.  St.  426;  Lewis  v, 

iVtsconsin. — Gallagher  v.  Bishop,  15  Smith,  2  S.  &  R.  (Pa.)  142. 

Uis.  276.  In  Schuylkill  County's  Appeal,  30 

United  States, — Hardesty  v,  Pyle,  15  Pa.  St.  358,  it  is  said  that  a  levy  upon 

Feti.  Rep.  778.  designated  property  and  all  the  other 

The  Beaion  for  the  Bnle  doubtless  is  property  of  the  defendant,  is  not  a 

that  the  parties,  and   especially  the  levy  upon  property,  other  than  that 

debtor,  should  know  that  a  levy  has  designated,  which  is  not  in  the  actual 

been  made  and   what    property   has  custody  of  the  defendant,  unless  it  is 

been  taken,  and  that  it  would  be  inex-  followed  up  by  taking  such  other  prop- 

pedient,  and  might  lead  to  fraud  and  erty  into  possession, 

oppression,  to  allow  the  officer  to  keep  In  Haggerty  v,  Wilber,  16  Johns.  (N. 

the  facts  locked  up  in  his  own  breast;  Y.)  287,  8  Am.  Dec.  321,  the  doctrine 

and  this  being  the  reason  therefor,  the  that  a  levy  on  a  part  of  the  debtor*s 

rule  ought  to  be,  and  is,  restricted  to  goods  may  be  made  in  the  name  of  the 

levies  made  in  the  ordinary  way,  and  whole  was  recognized,  but  it  was  held 

is  not  applied  to  cases  in  which  the  that  the  officer  by  seizing  some  articles 

debtor  voluntarily  gives  up  the  prop-  lying  outside  of  a  store  and  proclaim- 

erty.  and  the  officer  at  once  indorses  ing  that  he  levied  on  the  store  and  the 

the  levy.     Per  Cofer,  J.,  in  Carlisle  goods  in  it,  without  breaking  into  the 

V.  Waihcn,  78  Ky.  365.  store  and  obtaining  dominion  over  the 

I.  Per  Paine,  J.,   in   Gallagher  v,  goods  within  the  store,  did  not  make  a 

Bishop,  15  Wis.  276.  levy  upon  the  goods  within  the  store. 

8.  Cole  V.  Davies,  i  Ld.  Raym.  725,  Citing  Bliss  v.  Ball,  9  Johns.  (N.  Y.) 

£ited  in  Moss  v,  Moore,  3  Hill  L.  (S.  132. 

Car.)  276.    See  also  Hart  v.  Thomas,  In  Kew  Jenej  it  has  been  held  under 

75  Ga.  529,  holding  that  a  levy  written  a  statute  that  a  seizure  by  the  sheriff 

on  the  writ,  describing  certain  articles  of  a  few  specified  articles,  concluding 

in  a   house  and  then   embracing   all  generally  with  a  seizure  of  ''all  the 

*oiher^  goods    therein,    is    sufficiently  household  goods,"  is  insufficient,  and 

descriptive  of  the  actual  manual  seiz-  that  a  particular  schedule  of  the  goods 

ore  or  levy  of  all  the  goods  by  the  should  be  made.     Watson  v.  Hoel,  i 

officer;    Roebuck   v.    Sheriff,    19    Ga.  N.  J.  L.  158;  Husiick  v.  Allen,  i  N.  J. 

I49i  wherein  it  is  said  that  in  such  L.  195. 
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property  of  the  one  cannot  be  identified  and  distinguished  from 
the  property  of  the  other,  and  the  stranger  fails  to  point  out  to 
the  sheriff  or  designate  the  goods  which  are  not  subject  to  exe- 
cution, the  sheriff  may  levy  on  the  whole.*  The  doctrine  of  con- 
fusion is  extended,  however,  no  further  than  necessity  requires, 
and  it  seems  that  no  forfeiture  will  result  in  consequence  of  the 
confusion  of  goods  owned  by  two  persons,  unless  there  be  a  wil- 
ful or  wrongful  invasion  of  rights.* 

/  Ponderous  and   Bulky   Articles. — The    officer  may 

suffer  ponderous  and  bulky  articles,  such  as  lumber,  stone,  grain, 
and  ore,  to  remain  in  the  possession  of  the  debtor,  and  need  only 
go  to  them  and  assume  dominion  over  them  and  forbid  their 
removal,  and  indorse  on  his  writ  the  fact  that  he  has  made  a 
levy.^ 

1.  Wellington  v.  Sedgwick,  12  Cal.  marking  that  the  purchase  of  goods 

469;  Hobinson  v.   Holt,  39  N.  H.  557.  from  the  assignee,  with  knowledge  of 

In  the  latter  case  Fowler,  J.,  cites,  in  the  fraudulent  purpose  for  which  tiiey 

support   of    the    general    proposition  were  assigned,  and  the  miogliog  of 

that    the     party    who    occasions  the  them  with  other  goods,  would  place 

wrongful  mixture,  or  through  whose  the    purchasers    in    the    positioo  of 

fault  or  neglect  it  occurs,  must  bear  parties    fraudulently    mixing   goods, 

the  loss,  the  following  authorities:    2  Citing  Seavy  v.  Dearborn,  19  N.  II. 

Black.  Com.    405;   2  Kent  Com.  364,  351;  Wright  v.  Skinner,  34  Fia.  453; 

365;    Dane  Abr.,  c.   76,  art.   3,   §15;  and  Jcwett  v,  Dringer,  30  N.  J.  Eq. 

Story  Eq.  Jur.,  §§468,  623;  Story  on  291. 

Agency,  §§215,   333;    Story  on   Bail-  2.  Brown  v.  Bacon,  63  Tex,  595,'" 

ments,  §40;  Lupton  r.  White,  15  Ves.  which  case  it  was  held  that  the  sepa* 

Jr.  432;  Armory  v.  Delamirie,  i  Stra.  rate    property  of  the   wife  was  nut 

505;  Panton  v.  Panton,  cited  in  Lup-  liable  to  betaken  in  execution  against 

ton  V,  White,  15  Ves.  Jr.  440;  New-  the  husband,  along  with  the  comma- 

man   r.  Payne,  2  Ves.  Jr.  203;  Bond  nity  property,  in  the  absence  of  any 

V.    Sheriff,  7  Mass.  123;  Shumway  v.  evidence  that  the  property  could  not 

Rutter,  8  Pick.  (Mass.)  443:  Ryder  v.  be   readily  distinguished.   Ct/iff/CoI- 

Hathaway,    21    Pick.     (Mass.)    298;  will   v.    Reeves,   2  Campb.   575.  and 

Lewis  V.  Whittemore,    5   N.  H.  364;  Alley  v.  Adams,  44  Ala.  609. 

Seavy  v.  Dearborn.  19  N.  H.  351;  Wal-  Gonfaiioii  of  Goods  Seised  with  Aft«r- 

cott  V,  Keith,  22  N.  H.  196;  Wilson  v,  acquired    Property.  —  Where  a  sheriff 

Lane,  33  N.  H.  466;  Gilman  v.  Hill,  levies  upon  an  entire  stock  in  trade, 

36   N.  H.  311.     See  also  the   article  it   is    incumbent   upon   a  subsequent 

Cott/usion    of  Goods,    Am.   and   Eng.  creditor,  who  claims  that  a  part  of  the 

Encyc.  of  Law  (2d  edition).  goods   sold  by  the  sheriff  under  the 

Intermingling  Goods  Fraudulently  Con-  levy  were  acquired  by  the  debtor  after 
veyed  with  Orautee's.— In  Mayer  w.  the  levy,  to  identify  such  portion  of 
Wilkins,  37  Fla.  244,  the  defendant  in  the  goods,  and  show  that  they  were  in 
the  writ  had  made  a  fraudulent  as-  the  stock  when  his  own  levy  ^'^"^ 
signment  of  goods  and  merchandise  made.  Carr  v.  Mead,  77  Va.  142. 
such  as  are  usually  kept  in  a  general  8.  Davidson  v.  Waldron,  31  ID.  i2o< 
mercantile  business,  and  purchasers  83  Am.  Dec.  206,  holding  that.  a', 
from  the  assignee,  with  knowledge  though  the  officer  may  suffer  such 
that  the  assignment  was  fraudulent,  articles  tO  remain  in  the  possession  of 
mingled  such  goods  with  other  prop-  the  debtor,  he  should  exercise  oyer 
erty  of  a  like  character,  to  which  they  them  some  act  which  would  make  bim« 
had  a  good  title,  so  that  the  goods  but  for  the  protection  of  the  writ,  a- 
could  not  be  separated;  and  it  was  trespasser;  Stanley  v.  Moynihan,  45 
held  that  the  officer  was  justified  in  111.  App.  192;  Harris  v,  Evans.  81  Ill- 
levying  upon  the  whole,  provided  the  419,  holding  that  shocks  of  wheat  may 
levy  was  not  excessive;  the  court  re-  be  left  in  charge  of  the  debtor;  Hill  v. 
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t.  Growing  Crops. — A  levy  upon  growing  crops  may  be  made 
by  obtaining  a  view  of  them  and  assuming  dominion  over  them  by 
some  act  as  nearly  equivalent  to  a  seizure  as  is  practicable,  and 
by  making  a  memorandum  of  the  levy  and  informing  the  debtor 
of  the  levy ;  and,  from  the  nature  of  the  case,  no  asportation  is 
necessary,  nor  is  it  necessary  that  the  officer  shall  keep  a  watch 
or  guard  over  them.*  It  is  not  the  duty  of  the  officer  to  harvest 
the  crop  before  the  day  of  the  sale,  although  the  crop  matures  in 
time  to  allow  him  to  do  so.* 


Harris,  lo  B.  Mon.  (Ky.)  120,  50  Am. 
Dec.  542,  holding  that  bricks  in  a  kiln 
may  be  left  in  the  kiln,  where  they 
will  be  safe  from  injury;  Gallagher  v. 
Bishop,  15  Wis.  276,  wherein  it  is  held 
that  stacks  of  grain  need  not  be  re- 
moved. 

WHd  Cattle.— In  Portis  v.  Parker,  8 
Tex.  23,  58  Am.  Dec.  95,  it  is  said  that 
it  is  diflScult  to  prescribe  any  special 
mode  for  a  levy  upon  wild  cattle,  and 
chat  the  sheriff  should  not  subject  the 
defendant  to  any  unnecessary  ex- 
pense to  be  incurred  for  the  preserva- 
tion of  such  property;  and  it  would 
seem  that  the  sheriff  need  not  pen  and 
feed  the  cattle,  or  employ  herdsmen 
to  guard  them. 

1.  McGirr  v.  Hunter,  13  111.  App. 
195./*'''  Lacey,  P.J. ;  Godfrey  v.  Brown, 
86  111.  454;  Stuart  v.  Phelps,  39  Iowa 
14;  Sheriff  v.  Cannon,  69  Iowa  20; 
Bilby  V.  Hartman,  29  Mo.  App.  125; 
Johnson  v.  Walker,  23  Neb.  736;  Long 
z'.  Hall,  97  N.  Car.  286;  Whipple  v. 
Foot,  2  Johns.  (N.  Y.)  418,  3  Am.  Dec. 
442.  holding  that  the  sheriff  may  leave 
immature  wheat  to  grow  and  ripen; 
Woodworth  v.  Woodworth,  21  Barb. 

(N.Y.)343. 
In  State  v.  Poor,  4  Dev.  &  B.  L.  (N. 

Car.)  384,   Gaston,    J.,   says:     "The 

least  that  can  be  required  in  the  levy 

on  a  growing  crop  is  that  the  officer 

should  go  to  the  premises  and  there 

announce  that  he  seizes  the  same  to 

answer  to  the  exigency  of  his  writ;" 

it  being  insufficient  to  merely  indorse 

the  levy  on  the  writ. 

DeMription  of  Growing  Cropi.  —  In 
Crine  v.  Tifts,  65  Ga.  644,  a  levy  on 
"all  the  crops  on  the  Ball  place  "  was 
upheld,  in  view  of  the  fact  that  the 
claimant  of  the  crops  interposed  his 
claim  thereto,  and  thereby  claimed  all 
the  crops,  and  must  have  known  what 
crops  were  levied  upon. 

In  Pierce  v.  Roche,  40  111.  292,  the 
sheriff  indorsed  on  the  writ  that  he 
did  ••  levy  on  about  136  acres  of 
wheat,"  etc.,  and  it  was  held  that  it 
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sufficiently  appeared  that  he  had  made 
such  a  levy  as  the  nature  of  the  prop- 
erty admitted. 

In  Massaohasetts  corn  or  any  prod- 
uct of  the  soil  raised  annually  by 
labor  and  cultivation,  when  in  a  proper 
state  to  be  gathered,  is  subject  to  exe- 
cution, and  the  officer  may  go  into  the 
field  and  cut  it  down.  Penhallow  v, 
Dwight,  7  Mass.  34,  5  Am.  Dec.  21. 
It  has  been  held,  however,  that  an 
attachment  upon  corn  and  potatoes 
which  are  fit  to  be  harvested  and 
digged,  respectively,  cannot  be  made 
otherwise  than  by  performing  those 
acts,  and  that  it  is  insufficient  to  go 
over  the  fences  into  the  fields  and  to 
assume  to  seize  them,  without  actually 
taking  possession.  Heard  v.  Fair- 
banks, 5  Met.  (Mass.)  iii.  The  de- 
cision in  the  last-mentioned  case  is 
characterized  by  Philips,  P.J.,  in 
Bilby  V.  Hartman,  29  Mo.  App.  125, 
as  asserting  an  ''extreme  doctrine,  in 
the  light  of  present  adjudications,  as 
to  the  essentials  of  a  levy  on  a  mature 
crop." 

In  Tennessee  it  has  been  held,  under 
a  statute  (Code,  §3498)  directing  that 
the  officer  in  executing  the  writ  for 
attachment  **  shall  attach  and  take  into 
his  possession,"  etc.,  that  the  officer 
in  levying  an  attachment  must  take  a 
growing  crop  into  his  possession  by 
some  overt  act,  and  properly  guard  it. 
Emmett  v.  Crawford,  10  Lea  (Tenn.) 

21. 

Whether  Vnripe  Ctope  Are  Leviable. — 
Upon  the  question  whether  or  not  an 
unripe  crop  may  be  levied  upon,  there 
is  a  conflict  of  authority,  /'^r  Adams, 
J.,  in  Burleigh  v.  Piper,  51  Iowa  649. 
Upon  this  question  see  the  articles 
Landlord  and  Tenant  and  Executions^ 
Am.  and  Eng.  Encyc.  of  Law;  and  also 
the  following  cases:  Home  v.  Gam- 
brell,  I  Tex.  App.  Civ.  Cas.  §997; 
Kesler  v,  Cornelison,  98  N.  Car.  383; 
Ellithorpe  v.  Reidesil,  71  Iowa  315; 
Burleis^h  v.  Piper,  51  Iowa  649. 

2.   Bilby  v,  Hartman,  29  Mo.  App. 
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L  Appointment  of  Keeper  or  Custodian  of  Property. 

— If  the  officer  sees  fit  to  place  the  property  upon  which  he  has 
levied  in  the  hands  of  a  keeper  or  custodian,  he  may  do  so,  and 
will  not  thereby  occasion  an  abandonment  of  the  levy ;  *  but  the 
appointment  of  a  keeper  rests  in  the  sherifiTs  discretion,  and  is 
not  necessary  to  make  the  levy  valid.* 

10.  Levy  on  Chattels  in  which  Others  than  the  Bebtor  Have  Interest 
— a.  In  General. — ^Where  a  Bevenionary  Interest  in  chattels  is  levied 
upon,  the  tenant  of  the  particular  estate  must  submit  to  the  in- 
convenience of  producing  the  chattels  at  the  day  and  place  of 
sale,  or,  if  this  cannot  be  satisfactorily  arranged  between  the  ten- 
ant and  the  sheriff,  to  the  further  inconvenience  of  a  seizure  by 
the  sheriflt  for  the  purpose  of  securing  the  property  and  making 
the  sale.* 

b.  Chattels  Held  in  Cotenancy  or  Joint  Tenancy.— The 

sheriff,  in  levying  an  execution  against  a  cotenant  or  joint  tenant 
of  chattels,  should  not  attempt  to  divide  the  property  and  take  a 
moiety  thereof ;  *  but  he  is  authorized,  and  it  is  his  duty,  to  take 
and  detain  possession  of  the  entire  property.* 

129,    distinguishing    Heard    v.    Fair-  sary,  and  that  if  one  is  appointed,  his 

banks,  5  Met.  (Mass.)  iii,  which  was  withdrawal  does   not  amount   to  an 

the  case  of  a  levy  made  on  a  mature  abandonment  of  the  levy.     But  com- 

crop  then  ready  for  harvest.  pare  Stilson  v,   Gibbs,  46  Mich.  215, 

1.  Smith  V,  Hughes,  24  111.  270;  wherein  it  is  said  that  the  proper 
Cooley  V,  Harper,  4  Ind.  454;  Richard-  means  of  protecting  property  levied 
son  V.  Hartley,  2  B.  Mon.  (Ky.)  328;  upon  is  to  put  a  keeper  in  charge  of  it. 
Lampton  v,  Taylor,  Litt.  Sel.  Cas.  3.  Blanton  z/.  Morrow,  7  Ired.  £q. 
(Ky.)  273;  Ames  v,  Taylor,  49  Me.  (N.  Car.)  47,  53  Am.  Dec.  391. in  which 
381;  Stilson  t/.  Gibbs,  46  Mich.  216;  case  Ruffin,  C.  J.,  says  that  the  rule  as 
Horgan  v.  Lyons,  59  Minn.  217;  Ray  it  has  been  stated  in  the  text  "results 
V.  Harcourt,  19  Wend.  (N.  Y.)  495;  from  the  two  propositions,  that  the  re- 
Wood  V.  Vanarsdale,  3  Rawle  (Pa.)  mainder  or  reversion  is  subject  to  ex- 
401;  Tyler  v.  Dunton,  i  Tenn.  Ch.  ecuiion,  and  that  the  thing  itself,  in 
361;  Brown  v,  Allen,  3  Head  (Tenn.)  which  such  an  interest  is  vested  in  the 
429;  Etheridge  v,  Edwards,  i  Swan  debtor,  must  be  present  when  it  is  sold. 
(Tenn.)  426;  Dawson  v,  Daniel,  2  That  course,  it  is  believed,  has  been 
Flipp.  (U.  S.)  305;  Very  v,  Watkins,  generally,  if  not  universaHy,  observed. 
23  How.  (U.  S.)  469.  It   stands  on   the    same   principle  on 

The  Debtor  may  be  selected  by  the  which  the  sheriffs  seize  the  share  of  a 

sheriff  as  the  bailee  or  keeper.    Smith  tenant  in  common    on  a  fieri  facias 

V,    Hughes,    24    111.    270;    Cooley    v.  against  him  alone." 

Harper,  4  Ind.  454;  Ray  v.  Harcourt,  4.  Mersereau  v.  Norton,  15  Johns. 

19  Wend.  (N.  Y.)  495;  Brown  v.  Allen,  (N.  Y.)  179;  Lawrence  v,  Burnham,  4 

3  Head  (Tenn.)  429.     See  also  Ames  Nev.  361.     See  also  Blevins  t^.  Baker, 

V.  Taylor,  49   Me.  381,  holding  that  11  Ired.  L.  (N.  Car.)  291,  wherein  it  is 

the  levy  is  not  abandoned  by  leaving  said  that  the  sheriff  "  must  of  neces- 

the  goods  in  the  charge  of  a  keeper  in  sity  take  possession  of  the  whole." 

a   building   to  which   the  debtor  has  h.  California, — Bernal  r.Hovious,  17 

access.  Cal.  541,   79  Am.   Dec.   147;  Veach  v. 

2.  Ray  v.  Harcourt,  19  Wend.  (N.Y.)  Adams,  51  Cal.  609;  Waldman  v.  Bro- 
495;    Beekman   v.   Lansing,   3  Wend,  der,  10  Cal.  378. 

(N.  Y.)446;  Lampton  v,  Taylor,  Litt.         Illinois, — Neary  v.  Cahill,  20III.  214J 

Sel.  Cas.  (Ky.)  273;  Wood  v.  Vanars-  Newhall  v.  Buckingham,  14  III.  405- 
dale,    3    Rawle    (Pa.)    401.     See    also         Kansas, — Hershfield  r.   Claflin,    25 

Dawson  v.  Daniel,  2  Flipp.  (U.  S.)305,  Kan.  166,  37  Am.  Rep.  237. 
holding  that  a  watchman  is  unneccs-         Massacltusetis, — Melville  v.   Brown, 
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Hie  Interest  Seised. — The  sheriff,  in  levying  an  execution, against  a 
joint  tenant  or  cotenant,  should  not  levy  upon  property  owned  in 
joint  tenancy  or  cotenancy  as  belonging  to  the  debtor  exclusively, 
but  the  levy  should  be  on  the  interest  of  the  debtor  alone.* 

r.  Chattels  Belonging  to  Partnership — (i)  Right  of  Offi- 
cer to  Take  Possession. — The  manner  in  which  an  execution  against 
a  partner  may  be  levied  on  the  property  of  the  firm  of  which  such 
partner  is  a  member  has  given  rise  to  much  discussion  and  some 
diversity  of  decision.*  In  some  cases  the  right  of  the  officer  to 
take  the  goods,  even  temporarily,  out  of  the  immediate  posses- 
sion and  control  of  the  other  partners  is  denied,  and  in  others  a 
temporary  interruption  of  their  possession,  in  order  to  take  an 
inventory,  is  reluctantly  permitted  ;  but  the  decided  weight  of 
authority  seems  to  be  that  the  officer  may,  and  for  his  own  secu- 
rity and  that  of  the  execution  creditor  should,  take  all  the  chattels 
levied  on,  and,  after  the  sale  of  the  defendant  partner's  interest 
therein,  redeliver  the  same  to  the  other  partners  and  the  pur- 
chaser, who  are  said  to  be  tenants  in  common  of  the  chattels  so 
sold.* 


15  Mass.  82.  See  also  Reed  v.  How- 
ard, 2  Met.  (Mass.)  36. 

AVw  Hampshire. — Pettingill  t/.Bart- 
leti,  I  N.  H.  87. 

New  York. — Fiero  v,  Betts,  2  Barb. 
(N.  Y.)633;  Mersereau  v.  Norton.  15 
Johns.  (N.  Y.)  179.  See  also  Waddell 
V.  Cook,  2  Hill  (N.  Y.)  47,  which  case 
is  dud  in  Newhall  v.  Buckingham,  14 
in.  405,  and  in  Lawrence  v,  Burnham, 
4  Ncv.  361.  See  further  Walsh  v, 
Adams,  3  Den.  (N.  Y.)  125,  which  case 
is  cited  in  Lawrence  v.  Burnham,  4 
Nev.  361. 

Nevada. — Lawrence  v.  Burnham,  4 
Ncv.  361. 

North  Carolina. — Blevins  v.  Baker, 
II  Ircd.  L.  (N.  Car.)  291. 

England. — Heydon  v.  Heydon,  I 
Salk.  392;  Smith  v.  Stokes,  I  East  363; 
Fox  V.  Hanbury,  Cowp.  445;  Eddie  v. 
Davidson,  Doug.  650;  Pope  v,  Haman, 
Comb.  217. 

Kentuelqr  Statute. — Civil  Code  Ky., 
?  666.  provides  that  an  oflScer  in  levy- 
ing; an  execution  on  personal  property 
held  by  a  creditor  jointly  with  another 
yhall  not  deprive  such  person,  without 
his  consent  in  writing,  of  the  posses- 
sion of  the  property,  except  for  the 
purpose  of  having  it  inventoried  and 
appraised.  Vicory  v.  Strausbaugh,  78 
Ky.  425. 

In  Kisiiflrippi  it  is  provided  by  stat- 
ute (Code  1880,  §  1770)  that  where  a 
defendant  in  execution  shall  own  or  be 
entitled  to  an  interest  in  any  property 


not  in  his  own  exclusive  possession, 
such  interest  may  be  levied  on  and  sold 
by  the  sheriff  without  taking  the  prop- 
erty into  his  actual  possession;  and 
since  he  may  levy  without  disturbing 
the  possession  of  the  other  owners,  he 
must  do  so.  Blumenfeld  v.  Seward,  71 
Miss.  342,  citing  Willis  v.  Loeb,  59 
Miss.  169. 

1.  Neary  v.  Cahill,  20  111.  214;  Law- 
rence V.  Burnham,  4  Nev.  361.  But 
see  Pettingill  v.  Bartlett.  i  N.  H.  87, 
wherein  it  is  said  that  as  the  sheriff 
has  the  right  to  seize  the  whole  and 
deliver  the  whole  to  the  purchaser  of 
the  debtor's  share,  it  is  immaterial 
whether  he  sells  the  whole  interest  or 
only  the  debtor's  interest,  as  a  sale 
of  the  whole  interest  will  pass  nothing 
but  the  interest  of  the  debtor. 

2.  Per  Curtis,  J.,  in  Cropper  v. 
Coburn,  2  Curt.  (U.  S.)  465. 

8.  Parker  v.  Pistor,  3  B.  &  P.  288, 
in  which  case  it  is  said  that  *'  the 
safest  line  of  conduct  for  the  sheriff  to 
pursue  is  to  put  some  person  in  pos- 
session of  the  defendant's  share  as 
vendee,  leaving  him  and  the  parties 
interested  to  contest  the  matter  in 
equity."  See  also  Johnson  v.  Evans, 
7  M.  &  G.  240,  49  E.  C.  L.  2^0;  Pope  v. 
Haman.  Comb.  217.  All  these  cases 
are  cited  in  Newhall  v.  Buckingham, 
14  111.  405. 

The  cases  decided  by  American 
courts  in  which  this  question  has 
arisen,  and  in  which  the  doctrine  that 
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Accommodatipm  to  tho  DtMwr  and  Hla  Copartam. — Although  the  officer, 
as  a  general  rule,  is  authorized  to  take  the  partnership  assets  into 

the  officer  may  take  possession  finds    erty.     They  must  be  borne,  or  sepa- 


support,  with  the  exception  of  those 
cases  which  are  specifically  cited  as 
being  contra^  are  the  following: 

Alabama, — Andrews  v.  Keith,  34 
Ala.  722,  holding  that  the  officer  for 
his  own  protection  is  authorized  to 
take  the  goods  into  his  exclusive  pos- 
session. See  also  Moore  v.  Sample,  3 
Ala.  319;  Winston  v.  Ewing,  i  Ala. 
129. 

Arkansas, — Harris  v,  Phillips,  49 
Ark.  58,  wherein  it  is  said  that  Mans. 
I^ig-.  S§  3014  f^  5^9*  distinctly  recog- 


rate  creditors  may  be  without  any 
effectual  remedy  for  the  collectioo  of 
their  debts."  See  also  White  v. 
Jones,  38  111.  159;  James  v,  Stratton. 
32  111.  202:  Chandler  v.  Lincoln,  52 
111.  75,  which  last-mentioned  case  is 
cited  in  Felt  v,  Cleghorn,  2  Colo.  A  pp.  4. 

Kansas, — Hershfield  v,  Claflin.  25 
Kan.  166,  37  Am.  Rep.  237,  which  case 
is  ciitd  in  Felt  v.  Cleghorn,  2  Colo. 
App.  4. 

Kentucky, — In  Aid  rich  v,  Wallace.  8 
Dana  (Ky.)  287,  it  is  said  that  the  uo- 


nizes  the  right  of  the  creditor  to  sub-  divided  interest  of  one  partner  "may 

ject  the  joint  property,  and  that  the  be  taken  and  sold  under  execution  for 

statute  is  merely  a  re-enactment  of  the  the  separate  debt,"  and  that  so  numer- 

law.     In  this  case,  however,  the  only  ous  have  been  the  decisions  upon  this 

question  was  as  to  the  right  to  levy  point  that  a  parade  of  authorities  upon 

upon  the  partnership  assets,  and  the  the  subject  is  unnecessary.     See  also 

method  of  making  the  levy  was  not  White  v.  Woodward,  8  B.  Mon.  (Ky.) 


under  discussion. 

California, — Clark  v.  Cushing,  52 
Cal.  617;  Wright  V.  Ward.  65  Cal.  525; 
Waldman  v,  Broder,  10  Cal.  378. 

Colorado, — Felt  v,  Cleghorn,  2  Colo. 
App.  4,  wherein  it  is  said  that  it  is  the 
officer's  duty  to  '*take  the  firm  goods 
into  his  possession  in  such  manner  as 
that  they  may  be  said  to  be  in  his 
custody." 

Connecticut, — Johnson  v.  State  Bank, 
21  Conn.  148,  in  which  case,  however, 
the  only  question  determined  was  that 
a  joint  tenant's  undivided  moiety  in 


484.  holding  that  the  partnership  prop- 
erty is  liable  to  be  "seized  and  sold" 
under  execution  for  the  separate  debt 
of  one  of  the  partners,  and  that  the 
purchaser  becomes  a  tenant  in  com- 
mon with  the  other  partners.  The 
latter  case  is  cited  in  Newhall  v,  Buck- 
ingham, 14  111.  405.  But  see  Civil 
Code  Ky.,  §  660,  which  provides  that 
an  officer  levying  an  execution  on  per- 
sonal property  held  by  a  debtor  jointly 
with  another  shall  not  deprive  such 
person,  without  his  consent  in  writing, 
of  the  possession  of  the  property,  ex- 


joint  property  is  the  subject  of  levy  as  cept  for  the  purpose  of  having  it  in- 

much  as  property  owned  in  severalty,  ventoried  and  appraised.      Vicory  v, 

Delaware. — Davis  z/.White,  i  Houst.  Strausbaugh,  78  Ky.  425. 
(Del.)   228,    wherein  it   is  maintained  Louisiana, — Civil   Code,   art.   2794, 
that  an  officer,  if  he  deems  it  advis-  sanctions  the  seizure  of  the  entire  in- 
able,  has  the  right  to  take  the  prop-  terest  of  a  partner  in  the  partnership 


erty  into  his  actual  custody. 

Illinois, — Newhall  v,  Buckingham, 
\\  111.  405,  in  which  it  is  said:  **A 
levy  would  be  ineffectual  if  the  prop- 
erty is  to  remain  in  the  possession 
and  subject  to  the  control  of  another. 
From  the  necessity  of  the  case,  the 
officer  must  be  allowed  to  reduce  it 
into  possession.  The  authority  to  sell 
a  chattel  or  any  interest  therein  on 
execution,  necessarily  includes  the 
power  to  take  possession  thereof  for 
the  purpose.     There  are,  indeed,  in- 


conveniences growing  out  of  the  seiz-     fining  a  seizure. 


assets.  Pittman  v.  Sheriff,  14  La. 
Ann.  108  ;  Choppin  v.  Wilson,  27  La. 
Ann.  444,  wherein  it  is  said  that  the 
creditor  has  the  undoubted  right  to 
"  seize  and  to  sell  "  the  interest  of  the 
defendant  partner;  Levy  v.  Cowan, 
27  La.  Ann.  556;  Marston  v.  Dew- 
berry, 21  La.  Ann.  518.  These  cases, 
however,  are  silent  as  to  the  right  and 
duty  of  the  officer  to  take  possession 
of  the  partnership  assets;  the  expres- 
sion used  being  that  "  the  interest  of 
a  partner  may  be  seized,"  without  de- 


ure  of  partnership  property  for  the 
individual  debts  of  a  partner.  They 
are,  however,  unavoidable.  They  are 
incidents  of  this  kind  of  title  to  prop- 
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Maine. — Moore  v,  Pennell,  52  Me. 
162,  83  Am.  Dec.  500,  which  case  is 
cited  in  Ferguson  v.  Sheriff,  6  Ind. 
App.   138;    Douglas  V.   Winslow,    30 
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his  attual  custody  and  possession,  yet  as  the  seizure  of  the  assets 

will  seriously  affect  the  credit  of  the  firm,  it  is  desirable  that  the 

Me.  89,  which  case  is  cited  in  New*  App.   173;   Wiles  v,  Maddox,  26  Mo. 

hall  V.  Buckingham,  14  111.  405.  81,  which  case  is  cited  in  Hershfield  v* 

Maryland,— '\J pon  this  question,  see  Claflin,  25  Kan.  166,  37  Am.  Rep.  237; 

the  o^ter  dictum   of    Dorsey,   J.,    in  Felt  v.  Cleghorn,  2  Colo.  App.  4.    See 

M'Elderry  v,  Flannagan,  i  Har.  &  G.  also   Coggshall   v.    Munger,    54    Mo. 

(Md.)  308.  App.  420;  McCoy  v.  Hyatt,  80  Mo.  130. 

Michigan. — Hutchinson   v.   Dubois,  New  Hampshire, — Morrison  v,  Blod- 

4S  Mich.    143,   it  would   seem   is  an  gett.  8  N.  H.  238,  29  Am.  Dec.  653, 

authority  against  the  right  of  the  offi-  holding  that  the  sheriff  was   not  au- 

cer  to  take   possession  of  the  firm's  thorized  to  seize   partnership  assets, 

property.     Without  expressly  passing  and  to  exclude  the  other  partners  from 

upon  the  question,  the  court  says:  **  A  possession;  Tappan  v,  Blaisdell,  5  N. 

levy  ♦  *  *   cannot   touch   a   specific  H.  190,  in  which  case  the  court,  speak- 

proportion    of    the    goods,    nor    the  ing  of  the  method  of  levying  an  a//<2r^- 

whole,  because  others  have  property  ment   upon   partnership   assets,    says 

in  every  part  as   well  as  the  whole,  that   "all   that   can   be   taken  is   the 

coupled  with  a  right,  resting  in  con-  interest  of  the  debtor  in  the  firm;  not 

tract,  to  use  them  for  the  purposes  for  the    partnership    effects    themselves, 

which  the  partnership  was  instituted.*'  but  the  right  of  the  partner  to  a  share 

[Citing  Church  v.  Knox,  2  Conn.  514,  of  the  surplus  that  may  remain  after 

and  Sirrine  v.  Briggs,  31  Mich.  443,  in  all  the  debts  are  paid."     In  Newhall  v, 

which  cases  the  precise  point   deter-  Buckingham,    14   111.   405,    it   is   said 

mined  was  that  the  sheriff  could  not  that  the  decision  in  Morrison  v,  Blod- 

levy  upon  specific  articles,  and  that  he  gett,  8  N.  H.  238,  is  against  the  current 

should  have  levied  upon  the  partner's  of  authorities,  is  an  innovation  upon 

interest  in  the  whole  slock;  Tappan  v.  the  well-established  legal  rule,  and  is 

Blaisdell,  5  N.  H.  193;  Atkins  v.  Sax-  the  result  of  attempts  by  courts  of  law 

too,  77  N.  Y.  195,  in  which  cases  the  to  administer  a  principle  of  equity, 

right  of  the  sheriff  to  take  possession  New  Jersey, — Clements   v,   Jessup, 

of  the  whole  property  was  recognized  j  36  N.  J.  Eq.  569;  James  v.  Burnet,  20 

Reinheimer  v.  Hemingway,  35  Pa.  St.  N.  J.  L.  635.     These  cases,  however, 

433;  Deal  V,    Bogue,  20  Pa.   St.  228;  are  silent  as  to  the  method  of  making 

Koerr  V.  Hoffman,  65  Pa.  St.  126.]  a  levy,  the  question  being  as  to  the 

Minnesota. — Barrett    v,    McKenzie,  right  to  make  a  levy.     The  expression 

24  Minn.   20;   Caldwell   v.   Auger,   4  used  by  the  court  is  that  the  sheriff 

Minn.   217;    Wickham    v,    Davis,   24  "may  seize  and  sell "  the  debtor's  in- 

Minn.  167.  terest  in  the  partnership  property. 

Mississippi, — Under  Code  1880,  §  New  York. — Turner  v.  Smith,  I 
1770 (following  the  Codes  of  1871  and  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  304; 
1^57).  by  which  it  was  provided  that  Scrugham  v.  Carter,  12  Wend.  (N.  Y.) 
the  sheriff  might  levy  upon  property  131,  in  which  case  it  is  maintained 
in  which  the  defendant  had  an  inter-  that  the  sheriff  does  not  make  himself 
est.  but  which  was  not  exclusively  in  a  trespasser  by  taking  the  property  to 
his  own  possession,  without  actually  a  place  of  safe  deposit;  Ryder  v,  Gil- 
seizing  such  property,  it  was  held  that  bert,  16  Hun  (N.  Y.)  163;  Smith  v. 
it  was  the  duty  of  the  sheriff  to  make  Orser.  42  N.  Y.  132;  Atkins  v.  Sax- 
the  levy  without  disturbing  the  pos-  ton,  77  N.  Y.  195.  See  also  Phillips  v. 
session  of  the  other  owners.  Blumen-  Cook,  24  Wend.  (N.  Y.)  389;  Waddell 
feld  V,  Seward,  71  Miss.  342;  Willis  v  v.  Cook,  2  Hill  (N.  Y.)  48;  Mowbray 
Loeb,  59  Miss.  169.  v,  Lawrence,  13  Abb.   Pr.  (N.  Y.  Su- 

Prior  to  the  Adoption  of  the  Statute /it  preme  Ct.)  318;  Hergman   v.    Dettle- 

was  held  that  the  sheriff  was  author-  bach,    11    How.  Pr.  (N.  Y.    Supreme 

ized  to  seize  and  to  take  into  his  pos-  Ct.)  46.     Atkins  v,  Saxton,  77  N.  Y. 

session  the  whole  of  the  partnership  195,  is  cited  in  Ferguson  v.  Sheriff,  6 

assets.    Sanders  v.  Young,   31  Miss.  Ind.  App.  138.     Phillips  v.  Cook,  24 

in;  Willis   v,    Loeb,    59    Miss.    169;  Wend.  (N.  Y)  389,  is  cited  in  Felt  v. 

Banks  v.  Evans,  10  Smed.  &  M.  (Miss.)  Cleghorn,  2  Colo.  App.  4. 

35;  Gates  V.  Flint,  39  Miss.  365.  In  GoU  v.  Hinton.  8   Abb.  Pr.  (N. 

Missouri. — Lloyd  v.  Tracy,  53  Mo.  Y.  Supreme  Ct.)  122,  the  court  says: 
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the  sale  of  the  defendant's  interest.*  Lord  Eldon,  in  a  case  decided 
about  the  beginning  of  this  century,  declared  that  even  before  the 
time  of  Lord  Mansfield  it  was  the  practice  of  the  sheriff  to  take 
the  undivided  share  of  the  debtor  without  reference  to  the  part- 
nership account,  but  that  a  court  of  equity  would  take  the  account 
and  ascertain  what  the  sheriff  ought  to  sell.* 

One  Beason  that  has  been  suggested  in  support  of  a  seizure 
and  removal  of  the  goods  by  the  sheriff  is  that  each  partner  is 
entitled  to  the  possession  of  the  partnership  property,  and  if  one 
excludes  the  other  no  action  at  law  lies,  the  remedy  being  in 
equity.* 

DiMolntion  of  Partnorthip. — The  sale  of  the  defendant  partner's 
interest  in  the  property  works  a  dissolution  of  the  copartner- 
ship so  far  as  that  property  is  concerned  ;  and  it  may  be  said 
that  the  seizure  of  the  property  dissolves  or  at  least  suspends  the 
partnership  to  the  same  extent,  or,  more  strictly  spea'.ving,  that  it 
dissolves  the  partnership  from  the  time  of  the  seizure  <7if  condition 
that  the  property  shall  afterwards  be  sold.* 

• 

made  by  an  actual  seizure  of  a  part  of  tion  until  the  beneficial  interest  of  the 

the  partnership  property  is  a  trespass*  defendant  partner  has  been  asserted, 

Middlebrook   v,  Zapp,    79  Tex.    321;  is    not   considered    germane  to  this 

Howell  V.Jones, 3  Tex.  App.  Civ. Cas.,  article,  and  reference  is  made  to  the 

§207;  Canales  V.  Perez,  65  Tex.  291.  article   Partnerships    Am.    and   Eng. 

1.  U.     S.   V,    Williams,    4  McLean  Encyc*  of  Law,  and  also  to  the  follow- 

(U.  S.)  236.     See  also  Atkins  v,  Sax>  ing  cases:   Newhall  v,    Buckingham, 

ton,  77  N.  Y.  195,  wherein  the  follow-  14   111.  405;     Aultman   v.    Fuller,  53 

ing  language  is  used:  "The  proceed-  Iowa  60:  Richards  v.  Haines,  30  Iowa 

ings  of  the  sheriff  to  reach  this  interest  574;  Hubbard  v,  Curtis,  8  Iowa  I.  74 

should  be  conducted  as  far  as  possible  Am.   Dec.   283;  Thompson  r.   Lewis, 

in   harmony  with   the   rights   of  the  34  Me.   167;     Wickham   v,  Davis,  24 

other  partners,  and  not  in  hostility  to  Minn.  167;  Coggshall  v,  Munger,  S4 

them.     His  power  to  take  and  deliver  Mo.  App.  420;  Cammack  v.  Johnson, 

possession  of  the  corpus  of  the  prop-  2  N.  J.  Eq.  163;  Scrugham  v.  Carter, 

erty  is  merely  incidental  to  the  right  12  Wend.  (N.  Y.)  131:    Mowbray  r. 

toreach  the  interest  of  the  debtor,  and  Lawrence,   22   How.   Pr.  (N.  Y.  Su- 

is  to  be  exercised  only  as  a  means  to  preme  Ct.)  107:  Moody  v.   Payne,  2 

that  end.    Consequently  if  he  exceeds  Johns.    Ch.    (N.  Y.)   548;    Phillips  r. 

that  limit  and  undertakes  to  interfere  Cook,  24  Wend.  (N.  Y.)  389;  Place  r. 

with  the  rights  of  the  other  partners  Sweetzer,  16  Ohio  142;  Nixon  tr.  Nash, 

to  a  greater  extent  than  is  necessary  12  Ohio  St.  647;  Haskins  v.  Everett, 

to  reach   the   interest   of  the  debtor  4    Sneed     (Tenn.)    531;    Cropper  p. 

partner,  and  dispose  of  it,  as  when,  in-  Coburn,  2  Curt.  (U.  S.)  465. 
stead  of  selling   the   interest  of  the        8.  Per  Savage,  C.J.,  in   Scrugham 

debtor  partner,  he  undertakes  to  sell  v.  Carter,  12  Wefid.  (N.  Y.)  131.    But 

the  entire  property,  although  his  act  to  this    suggestion,    Parker,    J.,  in 

is  nugatory  such  interference  renders  Morrison  v.  Blodgett,  8  N.  H.  138' 

him  liable  as  a  trespasser  ab  initio,**  29  Am.  Dec.  653,  replies  thataseiiare 

See   further  Waddell  v.  Cook,  2  Hill  by  an  officer  having  an  execution  in 

(N.  Y.)  47.  his  hands  *•  is  not  within  any  rights 

9.  Waters  v.  Taylor,  2  Ves.    &  B.  of  the  debtor  partner  to  exclude  the 

299;  cited  as  embracing   **  the  whole  other  partners  from  the   possession, 

law  upon  the  subject,"  in  Thompson  not  in  furtherance  of  the  purposes  of 

V.  Tinnin.  25  Tex.  Supp.  56.  the  partnership,  but  in  direct  contra- 

Rellef  in    Equity  against    Levy    and  vention  of  the   rights  of   the  other 

Sale.— The  jurisdiction    of  equity   to  partners." 

adjust  the  partnership  business,  and        4.  Per  Valentine,  J.,  in  Hershfield 

to  stay  proceedings  under  the  execu-  v.Claflin,  25  Kan.  166,  37  Am.  Rep.  337* 
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(2)  Seizure  of  Specific  Articles. — The  sheriff  in  levying  an  exe- 
cution against  a  partner  upon  the  assets  of  the  partnership  cannot 
seize  particular  chattels  belonging  to  the  firm  as  the  property  of 
the  partner  against  whom  he  has  the  execution,  and  sell  the  entire 
interest  in  such  chattels  in  disregard  of  the  interests  of  the  co- 
partners ;  and  many  of  the  cases  maintain  that  the  sheriff  should 
levy  upon  the  debtor's  interest  in  the  entire  assets  of  the  partner- 
ship;^ but  cases  are  not  wanting  in  which  it  has  been  declared 

Same  Bule  Applleabla  to  Attaehment  Moore  v.  Sample,  3  Ala.  319;  Andrews 

and  Exeention. —The   rules   applicable  v.  Keith,  34  Ala.  722;  Warren  v.  Tay- 

tu  the  seizure  of  property  of  a  part-  lor,   60  Ala.    218;   Clark  v.    Allee,    3 

nirship  on  an  execution   against  an  Harr.  (Del.)  80;  Atwood  v,  Meredith, 

individual  partner  and  on  an  attach-  37  Miss.  635;  Sitler  v.  Walker,  Freem. 

ment,  respectively,  are  substantially  (Miss.)  77;  Sutcliffe   v,  Dohrman,    18 

the  same.   /*^r  Valentine,  J.,  in  Hersh-  Ohio    181;     Clagett    ».    Kilbourne,    i 

field  fr.  Claflin,  25  Kan.  166,  37  Am.  Black  (U.  S.)346. 

Rep.  237.  Connecticut. — In  Church  v.  Knox,  2 

1.  In  Heydon  v.  Heydon,  i  Salk.  Conn.  514,  the  court  says:  "  It  has 
392,  which  has  been  frequently  relied  long  been  established  that,  on  an  exe- 
upon  as  an  authority,  the  court  re-  cution  against  a  partner,  the  sheriff 
marked:  **  The  sheriff  must  seize  all,  must  seize  all  the  jointproperty  of  the 
because  the  moieties  are  undivided;  copartnership,  and  sell  an  undivided 
for,  if  he  seize  but  a  moiety  and  sell  moiety,  if  there  are  two  partners 
that,  the  other  will  have  a  right  to  a  only."  See  also  Brewster  v.  Ham- 
moiety  of  that  moiety;  but   he   must  met,  4  Conn.  540. 

seize   the    whole    and   sell  a  moiety  Illinois, — Gerard   ».   Bates,  124  111. 

thereof  undivided,    and    the    vendee  150,  7  Am.  St.  Rep.  350,  holding  that 

win  be  tenant  in   common   with  the  it  is  not  proper  to  levy  upon  specific 

other  partner."     See  also  Bachurst  v.  articles,  and  that  the  levy  should  be 

Clinkard,  I  Show.  173;  Eddie  t'.  David-  made   upon  the  partner's  interest  in 

son,  Doug.  650.  the  whole  of  the  partnership  effects. 

Among  the  American  cases  in  which  Indiana, — Williams    r.    Lewis,    115 

the  rule  stated  finds  support  are  the  Ind.  45,  7  Am.  St.   Rep.  403,  holding 

following:                                           .  that  if  the  sheriff  sells  absolutely  cer- 

Alahama, — In  Daniel  v.   Owens,  70  tain  specified  articles  of  property  be- 

Ala.  297,  Stone,  J.,  quotes  the  follow-  longing  to  the  firm,   the  debtor's  co> 

ing  language  from  some  other  writer:  partners   may  treat   the    sheriff  as  a 

"  It  must  be   remembered,    not   only  trespasser,  and  may  enjoin  the  sale  or 

that  the  ownership  of  each  partner  is  the  delivery   of  the  articles  so  sold, 

siibiect  to   the  ownership  of 'all  the  Stumph  v,  Bauer,  76  Ind.  157;  Branch 

oih-rs,  but   that  all  the  partners  to-  v,  Wiseman,  51   Ind.   i;  Ferguson  v, 

gether  hold  the  property  subject  to  the  Sheriff,  6   Ind.    App.   138;  Branch  v, 

x\%\i\  of  the  partnership  as  a  body,/^r  Wiseman,  51  Ind.  i,   holding  that  the 

x^  to  apply  all  its  funds  to  the  pay-  sheriff  must  seize  and  take  possession 

ment  of  all  its  debts.   The  real  owner-  of  the  entire  leviable  property  of  the 

ship  of  all  the  chattels  is  vested  in  the  copartnership,  and  that  seizure  of  the 

firm;  the  interest  of  each  partner  is  whole   arises   from   the    necessity   of 

merely  a  right  to  share  in  the   pro-  the  case. 

ceeds  of  those  chattels,  after  all  the  Kansas, — Reference     is      made     to 

partnership  obligations  have  been  sat-  Spalding    v.    Black,    22    Kan.   55,   in 

isfied.     No  one  partner  has  a  separate  which  case,  however,  it  was   merely 

ownership  of,  or  right  to  possess  ex-  questioned  whether  a   moiety  of    the 

clusivcly,  any  part  or  parcel   of  the  debtor's  property  could  be  sold.    Cited 

partnership  assets,  and  a  successor  to  in  Williams  v.  Lewis,   115  Ind.  45,  7 

his  interest  by  purchase  at  execution  Am.  St.  Rep.  403. 

sale  can  acquire  no  greater  interest  Louisiana, — Pittman   v.   Sheriff,    14 

than  he  had."     Citings  in  addition  to  La.  Ann.  108;  Marston  v.   Dewberry, 

certain   text    writers,    the    following  21  La.  Ann.  518;  Levy  v.  Cowan,  27 

cases:  Winston  v.  Ewing,  i  Ala.  129;  La.  Ann.  556;  Carvin  v.  Bates,  10  La. 
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that  there  is  no  reason  why  the  officer  should  take  all  the  prop- 
erty of  the  firm  where  the  interest  of  the  debtor  is  largely  in  ex- 
cess of  any  possible  rights  of  the  creditor,  and  that  under  such 
circumstances  it  is  sufficient  if  the  sheriff  seize  less  than  the  whole, 
where  the  interest  r^f  the  debtor,  in  the  portion  taken,  is  sufficient 
to  satisfy  the  debc/ 

(3)  The  Nature  of  the  Interest  Seized, — The  officer  in  levying 
an  execution  upon  partnership  assets  has  no  right  to  seize  and 
sell  the  entire  property  in  goods,  but  must  levy  upon  the  debtor's 
undivided  and  indefinite  interest  only;  f>.,  not  upon  the  partner- 
ship effects  themselves,  but  upon  the  right  of  the  partner  to  a 
share  of  the  surplus  that  may  remain  after  all  the  partnership 
debts  are  paid.* 

Ann.  756;  Smith  v,  McMicken,  3  La.  none  of  these  cases  so  cited  did  the 

Ann.    319;    Tennessee    Bank   v.    Mc-  question     arise    as     to    whether  the 

Keage,  11  Rob.  (La.)  130.  sheriff  could  levy  upon  specific  arti- 

Maine. — Moore   v.   Pennell,   52  Me.  cles. 

162,  83  Am.   Dec.  500,   in  which  case,  Virginia,  —  Shaver     v.     White,    6 

however,  this  precise  question  did  not  Munf.(Va.)  no,  holding  that  the  sheriff 

arise.     CiV^^/ in  Williams  z^.  Lewis,  115  cannot  seize  a  moiety.     Ci/f iff  Heydon 

Ind.  45,  7  Am.  St.  Rep.  403.  v.  Heydon,  i  Salk.  392.     To  the  same 

Massachusetts. — The  moiety  of  a  sep-  effect  is  Wayt  v.  Peck,  9  Leigh  (Va.) 

arate  debtor  in  the  partnership  prop-  434,  wherein  it  is  said  that  "the  sheriff 

erty  cannot  be  taken  and  sold.     Allen  must  seize  the  whole  of  them,  though 

V,  Wells,  22  Pick.  (Mass.)  450.  he  may  not  sell  the  moiety,  but  an  uo- 

Michigan. — Sirrine  v.  Briggs,  31  divided  moiety  of  the  whole." 
Mich.  443,  holding  that  the  sheriff  can-  1.  Felt  v.  Cleghorn,  2  Colo.  App.  4- 
not  levy  upon  specific  articles,  but  must  In  Wiles  v.  Maddox,  26  Mo.  77,  Nap- 
seize  the  partner's  interest  in  the  ton,  J.,  says  that  although  *' it  is  only 
whole  stock.  See  also  Hutchinson  v,  the  interest  of  the  debtor  partner  which 
Dubois,  45  Mich.  143.  is  levied  on  and  sold,  the  sheriff  levies 

Mississippi, — Blumenfeld  v,  Seward,  on  and  seizes  and  takes  into  posses- 

71   Miss.   342;    Sanders  v.   Young,  31  sion  the  partnership  effects,  or  so  much 

Miss.  III.  of  them  as  may  be  necessary  to  satisfj 

New  Hampshire. — Morrison  v.  Blod-  the  execution."     See   also   Wright  v. 

gett,  8  N.  H.  238:  Gibson  v,  Stevens,  7  Radcliffe,  61  Mo.  App.  257,  wherein 

N.  H.  352,  in   which  latter  case  it  is  Bond,  J.,  speaks  of  **a  seizure  of  the 

said  that  "  this  is  the  necessary  result  assets  of  the  partnership  in  specie." 

of  the  doctrine  that  the  partnership  2.  Bachurst   v.   Clinkard,  I  Show, 

property  is  a  fund  in  the  first  place  for  173. 

the  payment  of  the  partnership  debts.  The  proposition  stated  in  the  text 

and  that  the  interest  of  an  individual  finds  support  in  the  following  cases 

partner  is  only  his  share  of  the  sur-  decided  by  American  courts: 

plus."     See  also  Treadwell  V.   Brown,  Alabama, — Winston  v.  Ewing,  I  Ma. 

43  N.  H.  290.  X29. 

New     K£?r^.— Matter    of    Smith,   16  Connecticut,— ^x^^^X^x  v.  Hammet, 

Johns.  (N.  Y.)  102;  Waddell  v.  Cook,  2  4  Conn.  540. 

Hill  (N.  Y.)  47,  are  cited  in  Sirrine  v,  Illinois.— ^hxXt  v.  Jones.  38  111.  159- 

Briggs,  31  Mich.  443,  in  support  of  the  /<>wa.— Edgar  v.  Caldwell.  I  Morr. 

proposition  that  the  levy  must  be  upon  (Iowa)  434,  in  which  case  it  is  main- 

the    partner's   interest   in   the   whole  tained   that    if    the   sheriff  sells  the 

stock;  and  Atkins  v.  Saxton,  77  N.  Y.  entire  interest  in  the  property, instead 

195,  is  cited  in  Williams  v.  Lewis,  115  of   the   defendant's    interest   therein 

Ind.  45,  7  Am.  St.  Rep.  403,   in  sup-  merely,   he   renders    himself  a  trcs- 

port  of  the  proposition  that  the  sheriff  passer  ab  initio, 

cannot  sell  specific  articles  of  property  Maine. — Moore  v,  Pennell,  S^  Me. 

as  the  property  of  t|ie  debtor;  but  in  162,  83  Am.  Dec.  5P0. 
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</.  Mortgaged  Chattels. — Where  an  execution  may  be 
levied  upon  mortgaged  chattels,  and  the  chattels  are  allowed  to 
remain  in  the  possession  of  the  mortgagor,  the  officer  is  authorized 
to  perform  all  such  acts  and  take  such  steps  as  may  be  requisite  to 
bring  the  property  to  a  sale ;  and  to  this  end  he  is  authorized,  as 
against  the  mortgagee,  to  take  the  property  into  his  possession 
and  custody,  and  to  exhibit  it  at  the  sale;*    but  in  whatever 


Massachusetts. — It  is  now  weU  set- 
tled that  a  separate  creditor  can  only 
take  and  sell  the  interest  of  the  debtor 
in  the  partnership  property,  being  his 
share  on  a  division  of  the  surplus 
after  discharging  all  demands  upon 
the  copartnership.  Allen  v.  Wells,  22 
Pick.  (Mass.)  450,  citing  Fox  v,  Han- 
bury  .^Cowp.  445,  and  Taylor  v.  Fields, 
4  Ves.  Jr.  396. 

Michigan, — Hutchinson  v.  Dubois, 
45  Mich.  143. 

Mississippi, — Sanders  v.  Young,  31 
Miss.  Ill, 

Missouri. —  Wiles  v,  Maddox,  26 
Mo,  77. 

^iwYork, — Atkins  v.  Saxton,  77  N. 
Y.  195;  Exp.  Smith,  16  Johns.  (N.  Y.) 
102,  Waddell  v.  Cook,  2  HiH  (N.  Y.) 
47,  citing  1  Kent's  Com.  (4th  ed.)  350, 
note  h.  In  the  first-mentioned  case 
the  following  cases  are  cited ^  which, 
however,  are  not  precisely  in  point: 
Smith  V.  Acker,  23  Wend.  (N.  Y.)  653; 
Wheeler  v.  M'Farland,  10  Wend.  (N. 
Y.)3i8. 

Ohio. — Nixon  v.  Nash,  12  Ohio  St. 

647. 

Pennsylvania. — In  Doner  v.  Stauf- 
fer,  I  P.  &  W.  (Pa.)  198,  21  Am.  Dec. 
370.  Gibson,  C.J.,  says:  **A  separate 
execution  creditor  sells,  not  the  chat- 
tels of  the  partnership,  but  the  inter- 
est of  the  partner,  encumbered  with 
the  joint  debts;  and  the  joint  credit- 
ors therefore  have  no  claim  to  the 
proceeds."  See  also  the  language  of 
Williams,  J.,  in  Vandike  v.  Rosskam, 
67  Pa.  St.  330.  See  further  Conniff 
V.  Doyle.  8  Phila.  (Pa.)  630;  Deal  v. 
Bogue,  2D  Pa.  St.  228. 

Utah. — Snell  v.  Crowe,  3  Utah  26, 
in  which  case,  however,  the  sheriff 
was  armed  with  an  attachment^  and 
not  an  execution.  Citing  Atkins  v. 
Saxton.  77  N.  Y.  195. 

United  States. — Clagett  v.  Kilbourne, 
I  Black  (U.  S.)  346,  in  which  case  it 
is  said  that  the  interest  seized  is  not 
nnly  an  undivided  but  an  unascer- 
tained one.  See  also  U.  S.  v.  Wil- 
liams, 4  McLean  (U.  S.)  236,  in  which 


case  it  is  said  that,  under  an  execution 
against  one  of  two  partners,  the  sher- 
iff or  marshal  *'may  seize  the  goods 
of  both  and  sell  the  defendant's 
moiety  in  them;  in  which  case  the 
vendee  will  be  tenant  in  common  with 
the  other  partner  ;'*  but  that  '*  partner- 
ship debts  must  be  paid  before  the 
interest  of  either  partner  can  be  ap- 
plied in  satisfaction  of  any  individual 
debt." 

Sale  of  What  Interest. — Concerning 
the  interest  in  the  goods  which  the 
officer  should  sell,  and  the  method  of 
making  the  sale  generally,  see  the 
article  Sheriffs*  Sales,  post.  See 
also  the  article  Partnership^  Am.  and 
Eng.  Encyc.  of  Law. 

1.  Alabama. —  McConeghy  v.  Mc- 
Caw,  31  Ala.  447.  Citing  Philips  v. 
Morris,  7  J.  J.  Marsh.  (Ky.)  279;  Mc- 
Isaacs  V.  Hobbs,  8  Dana  (Ky.)  270. 

Illinois. — People  v.  Johnson,  15  111. 
App.  153;  Durfee  v.  Grinnell,  69  111. 
371.  See  also  Merritt  v.  Niles,  25  111. 
282. 

Indiana.^R^M.  Stat.  1881,  §  722, 
provides  that  mortgaged  chattels 
*'may  be  levied  upon  and  sold  on 
execution  against  the  person  making 
*  *  *  the  mortgage;"  and  under 
this  statute  the  officer  is  authorized 
to  take  the  property  into  his  posses- 
sion. State  V,  Milligan,  106  Ind.  109; 
Byram  v.  Stout,  127  Ind.  195;  Foster 
V.  Bringham,  99  Ind.  505.  See  also 
Olds  V.  Andrews,  66  Ind.  147;  Broad- 
head  V.  McKay,  46  Ind.  595;  Emmons 
V.  Hawn,  75  Ind.  356;  Sparks  v. 
Compton.  70  Ind.  393;  GeisendorfT  r. 
Eagles,  70  Ind.  418;  Louthain  v.  Mil- 
ler, 85  Ind.  161;  Hackleman  v.  Good- 
man, 75  Ind.  202;  Manns  v.  Brookville 
Nat.  Bank,  73  Ind.  243;  Raymond  v. 
Parisho,  70  Ind.  256;  Mobley  v.  Letts, 
61  Ind.  11;  Landers  v,  George,  49  Ind. 
309;  Sheriff  v.  Bible.  43  Ind.  230; 
Heimberger  v.  Boyd,  18  Ind.  420; 
Schrader  v.  Wolflin,  21  Ind.  239. 

Kentucky. — Fugate  v.  Clarkson,  2 
B.  Mon.  (Ky.)  41;  Mercer  v.  Tinsley, 
14   B.  Mon.  (Ky.)  220;    Mclsaacs  v. 
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manner  the  levy  be  made,  it  must  be  subordinate  to  the  rights  of 

Hobbs,  8  Pana  (Ky«)  968.  wherein  it  derson,  12  Tex.  47;    Belt  v.  Raguet, 

is  s^id  that  if,  under  any  circumstances,  27  Te^.  471;   Adoue  v,  Seeligsoo,  54 

the  iportgagee  would  have  the  right  Te3^.  593, 

to  take  the  property  from  the  officer        Statutory  ProTliioiif. — In  some  states 

by  the  writ  of  replevin,  his  right  to  it  is  made  necessary  to  tender  to  the 

do  so  must  be  subject  to  the  limi^ar  mortgagee   the    amount  due  to  him 

tion  that  the  property  is  still  subject  under  the  mortgage  before  taking J^he 


to  be  taken  from  the  mortgagee's 
possession  for  the  purpose  of  a  sale 
of  the  mortgagor's  interest.  Philips 
V.  Morris,  7  J.  J.  Marsh.  (Ky.)  279; 
Mercer  v.  Tinsley,  14  B.  Mon.  (Ky.) 
220. 

Michigan, — Nelson  v.  Ferris,  30 
Mich.  497;  Gary  v.  Hewitt,  26  Mich. 
228;  Stanton  First  Nat.  Bank  v.  Sum- 
mers, 75  Mich.  107;  Wilson  V.  Monta- 
gue, 57  Mich.  638.  See  also  Smith  v. 
Menominee  Circuit  Judge,  53  Mich. 
560;  Macomber  v.  Saxton,  28  Mich. 
516;  Haynes  v.  Leppig,  40  Mich.  602. 
But  see  the  following  cases  decided 
before  the  enactment  of  the  statute 
permitting  a  levy  on  mortgaged  chat- 
tels: Tannahill  v,  Tuttle,  3  Mich.  104, 
61  Am.  Dec.  480;  Eggleston  v.  Mundy, 
4  Mich.  295. 

Minnesota. — Barber  v,  Amundson, 
52  Minn.  358.  Citing  State  v,  Milii- 
gan,  106  Ind.  109;  Louthain  v.  Miller, 
85  Ind.  161:  Fugate  c.  Clarkson,  2  B. 
Mon.  (Ky.)  41;  Gary  v,  Hewitt,  26 
Mich.  928;  Wilson  v,  Montague,  57 
Mich.  638. 

New  York. — Hull  r.  Garnley,  11  N. 
Y.  501,  17  N.  Y.  202;  Goulet  r,  Asse- 
ler,  22  N.  Y.  225;  Manning  v.  Mona- 
ghan,  s8  N.  Y.  585,  holding  that  a  re- 
ceiver in  supplementary  proceedings 
may  take  possession  before  default 
where  the  terms  of  the  mortgage 
allow  the  mortgagor  to  remain  in  pos- 
session. See  also  Hamill  v.  Gillespie, 
48  N.  Y,  556;  Hall  V,  Sampson,  35  N. 
Y.  274;  Hathaway  v.  Brayman,  42  N. 
Y.  322. 

Texas. — Sparks  v.  Pace,  60  Tex. 
29S,  in  which  case,  however,  it  is 
maintained  that  the  purchaser  at  the 
sheriff's  sale  cannot  remove  the  prop- 
erty from  the  county  or  otherwise  im- 
pair the  mortgagee's  rights.  See  also 
Garrity  v.  Thompson,  64  Tex.  597, 
holding  that  a  mortgagee  who  did  not 
have  possession  at  the  time  of  the 
levy  cannot  assert  his  claim  under  the 
statute  regulating  trials  to  the  right 
of  the  property.  See  further  Erwin 
V.  Blanks,  60  Tex.  583;  Wright  v. 
Henderson,  12  Tex.  43:  Wootton  ?'. 
Wheeler,  22  Tex.  338;  Gillian  v.  Hen- 


property.  Keith  V.  Haggart,  4  Da- 
kota 438;  Bloicky  V.  O'Neill,  83  Iowa 
374,  in  which  latter  case  it  is  held 
that  a  tender  or  deposit  with  the  clerk 
after  the  levy  is  not  sufficient ;  Paul 
V.  Hay  ford,  22  Me,  234.  Sec  also 
Holbrook  v.  Baker,  5  Me,  309,  17 
Am.  Dec.  236;  Welch  v.  Whitiemore. 
25  Me.  86;  Coughran  v.  Sundback  (S. 
Dak.  1897),  70  N.  W,  Bep.  644.  In  the 
last-mentioned  case  the  court  ciUs: 
Kieth  V.  Haggart,  4  Dakota  43^:  ^^' 
kine  v.  Greer,  38  Kan.  343;  Lorton  r. 
Fowler,  j8  Neb.  2JJ4;  Frisbee  v.  Lang- 
worthy,  II  Wis.  375;  Welch  V.  Sack- 
ett,  12  Wis.  243. 

If  the  sheriff  takes  possession  with- 
out first  paying,  tendering,  or  depos- 
iting the  amount  secured*  as  re<)uired 
by  the  statute,  he  is  a  trespasser  as 
against  the  mortgagee,  and  the  latter 
may  bring  replevin.  Goughran  v. 
Sundback  (S.  jDak.  1897).  70  N.  W. 
Rep.  644. 

In  Indiana  it  has  been  held,  under  a 
statute  providing  that  the  purchaser 
shall  be  entitled  to  possession  "upon 
complying  with  the  conditions  of  *  *  * 
the  mortgage,"  that  the  officer  is  not 
authorized  to  deliver  the  property  to 
the  purchaser  without  6rst  requiring 
him  to  comply  wjth  the  terms  of  the 
mortgage.  State  v.  Milligan,  106  Ind. 
109;  Kackley  v.  State,  91  Ind.  437- 

In  Texas,  under  Sayles*  Civ.  Stat., 
art.  2296,  if  the  mortgaged  chattels 
are  in  the  possession  of  the  mortgagee, 
the  purchaser  is  not  entitled  to  ihe 
possession  of  the  property  without 
discharging  the  mortgage;  but  it  is 
otherwise  when  the  mortgagee  is  not 
in  possession,  and  in  such  event  the 
purchaser  is  not  liable  in  damages  to 
the  mortgagee  for  taking  possession 
and  disposing  of  his  legal  title  by 
sale.  Gammage  v.  Silliman,  ?  Tex. 
App.  Civ.  Cas..  §  13. 

ExeeotiQii  a^inst  jlortgagee  aftsr  Ooa- 
dition  Broken.— In  Oregon,  after  the 
condition  of  the  mortgage  has  been 
broken,  but  before  the  mortgagee  has 
taken  possession,  and  while  the  pos- 
session is  in  a  third  person,  coupled 
with  an  interest  as  second  mortgagee, 
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the  n^ortgagce.^  By  allowing  thp  pflRcer  tp  dptain  thp  fpprt^agpd 
goods  in  a  convenient  and  safe  custody  for  the  tiipe  requisite  to 
bring  thj?  property  tp  sale,  the  ^^bstanti^J  {interests  of  all  pop- 
cerned  will  generally  t>e  propioted  aqd  unseemly  scr^ipt^les  fpr 
possession  will  be  averted.* 

G«o4i  }n  rom^mp^  ^  yvtffnf h. — Sonie  of  tl>e  cases  seen)  tp  indicate 
that  the  sheriff  is  entitled  to  the  (rus^ody  and  control  of  the  prop- 
erty until  the  time  pf  the  sale  notwithstanding  t})e  fact  that  the 
mortgagee  at  the  time  of  the  levy  13  in  the  actual  possession  or 
has  the  right  of  possession  ;  '  byt  after  breach  Pf  the  conditions  of 
the  mortgage,  if  the  mortgagee  by  the  terms  of  the  pnortgage  is 
entitled  to  the  ppssession  of  the  property,  the  qfi]cer  has  po  right 
to  take  possession.^ 


an  execution  against  the  mortgagfff 
does  Qot  authorize  tt^e  sjiefiff  to  take 
possession  of  the  chattels  covered  by 
the  mortgage;  it  being  provided  by 
statute  (Civ.  Code  Oregon,  §  147,  subd. 
3)  that  where  personal  property  of  the 
judt^ment  debtor,  capable  of  manual 
delirery,  is  not  in  possession  of  the 
judgment  debtor,  but  in  tl^e  pQS8«9- 
sion  of  another  person,  the  property 
shall  be  attached  or  levied  on  by  leav- 
ing with  such  person  a  certified  copy 
of  ihe  writ,  and  a  notice  specifying 
that  the  property  attached  is  levied 
upon.  Spaulding  v,  Kennedy,  6  Ore- 
gon 209. 

1.  Smith  0.  Menominee  Circuit  Judge, 
53  Mich.  560.     See  also  Haynes  v,  Lep- 


where  the  levy  r^cognize9  the  mort- 
gage, 4iid  the  property  |s  seized 
avowedly  for  the  mere  purpose  of 
selling  the  mortgagor's  interest,  ac- 
cording to  the  statute,  the  taking  is 
clearly  lawful;  and  this  remedy, which 
lies  qnly  for  ^n  unlawful  taking,  is 
of  course  inapplicable. "  See  aUo,  to 
the  same  e#ect,  Fugate  f/.  Clarkson,  2 
B.  Mon.  (Ky.)4i;  4nd  further  Stiinton 
First  Nat.  Bank  v,  Sump:>er9.  75  Mich. 
107. 

I|i  99W  J^rs^r  it  has  been  denied  that 
the  o^cer  h4s  the  right  to  take  mort- 
gaged chattels  out  of  the  possession 
of  the  mortgagee.  Fox  v,  CronaUi  47 
}i,  J.  t"  493>  54  Am.  flep.  190,  in 
which  ca^e,  however,   it   \s  said   by 


pig,  40  Mich.  6o2,  where  it  is  said  that    V^n  Syckel,  J.,  that  the  sheriff  has 


the  officer,  although  he  has  the  right 
to  retain  the  property  in  his  custody, 
is  bound  to  hold  his  possession  ip 
such  a  way  as  not  to  interfere  with  the 
mortgagee's  right  of  sale;  Frisbep  v. 
Lang  worthy,  ij  Wis.  375;  Cptton  v. 
Marsh,  3  Wis.  221. 

2.  /"^Graves,  J.,inCary  V.  Hewitt, 
26  Mich.  228,  where  it  was  al9Q  said: 
"The  possession  of  such  authority 
seems  indispensable  to  a  safe  a^d 
practical  enforcement  of  thp  right 
to  subject  the  equity  of  redemption  (o 
execution,  and  when  regularly  an4 
fairly  exerted  ♦  *  *  it  can  only  serve 
to  reconcile  and  protect  the  different 
interests." 


the  right  to  inspect  the  mortgfiged 
c|)attels,  and  thq.t  he  m^y  require  the 
mortgagee,  on  the  day  of  the  sale,  to 
expose  the  goods  to  \hp  view  of 
bidders. 

Ill  WiMOniiifi  the  officer  cannot  de- 
prive the  xportgagee  of  the  possession 
of  his  security,  if  he  has  such  posses- 
sion, nor  can  |^e  assume  control  and 
di^p.osp  of  ^he  property  regardless  of 
thp  prior  right  qf  thp  piortgagee. 
Cotton  V.  M^rsh,  3  V^is.  221;  Cotton 
V.  Watkins,  6  Wis.  6^9.  See  also 
Frisbee  V'  Langworthy,  11  Wis.  375« 

4.  R^nkine  v.  Greer,  38  Kan.  343,  5 
Am.  St.  Rep.  751,  ip  which  case  it  is 
held  that  the  o^cer,  after  seizing  the 


S.  Mclsaacs  v.  Hohbs,  8  Dana  (Ky.)    property,  should,  upon  demand,  de- 


26S,  in  which  case  it  is  said:  '*  It 
would  certainly  be  inconsistent  ♦  ♦  ♦ 
to  say  that  the  mortgagee,  having  the 
possession  at  the  time  of  the  levy, 
may,  upon  these  facts  alone,  regain 
the  possession  by  writ  of  replevin p 


liver  i^  to  the  mqrtgs^gee.  who  by  the 
si}rrender  would  take  the  property 
with  the  additional  burdf:o  or  lien  of 
the  pxecution.  whicly  lien,  however, 
would  fasten  upon  nothing  but  the 
surplns  prpceeds  remaining  after  sat- 


and  thus  postpone  or  defeat  altogether    is^ying  (he  mortgage.    See  alsQ  f^utler 
the  effect  of  the  execution.     In  %  c^^e    v,  pse,  54  MUs.  47<^i  f^  p-  l^orenz,  32 
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LeTy  on  Part  or  Whole  of  Kortgmged  Property. — Where  a  mortgage  covers 
diflferent  articles  of  personalty,  it  is  the  duty  of  the  officer  to  levy 
on  the  whole  thereof,  if  he  can  find  them,  and  sell  the  same  in  one 
lot  or  parcel,  subject  to  the  mortgage,  and  not  to  levy  upon 
specific  articles.* 

Levy  upon  Subject  of   Bailment.— Where  a  chattel 

has  been  pawned,  pledged,  or  leased,  the  sheriff,  in  levying  an 
execution  against  the  bailor,  should  not  take  possession  of  the 
chattel,  because  the  bailor  has  no  present  right  of  possession.* 

11.  Levy  on  Choses  in  Action— a.  Ordinary  Debts.— Under  the 
common  law  choses  in  action  are  not  leviable,  and  consequently 
the  common  law  furnishes  no  rule  for  the  method  of  making  a 
levy  upon  this  species  of  property;*  and  as  the  statutes  of  the 
different  states  vary  in  their  provisions,  the  only  general  rule  that 
can  be  laid  down  is,  that  in  making  the  levy  it  is  necessary  to 
perform  such  acts  as  may  be  required  by  the  particular  statute 
authorizing  the  levy  to  be  made.* 

S.   Car.   365;  the  latter  case  holding  ing  the  sale,  that  It  was  the  duty  of 

that  after  condition  broken   the  title  the  officer  to  levy  upon  goods  that  had 

passes  to  the  mortgagee,  and  an  exe-  been  pledged,  by  seizing  them,  so  as 

cution  against  the  mortgagor  cannot  to  have  them  present  at  the  sale, 
be  levied  upon  them.  In  Looiiiana   it  is  well  settled  that 

1.  Baldwin  V.Talbot,  46  Mich.  19,  in  the  property  of  any  nature  held  in 
which  case,  however,  it  is  said  that  pledge  by  a  creditor  may  be  seized 
the  officer  after  levying  on  a  part  of  from  his  possession  by  another  cred- 
the  property  should  be  given  a  rea-  itor  of  the  common  debtor  and  sold 
sonable  time  to  find  the  rest  of  the  subject  to  the  pledgee's  claim,  the 
mortgaged  property.  See  also  Harvey  only  right  which  the  law  secures  to 
V.  McAdams,  32  Mich.472:  Worthing-  the  pledgee  being  that  of  satisfying 
ton  V,  Hanna,  23  Mich.  530.  All  these  the  debt  **  by  privilege  of  any  prefer- 
cases  were  decided^  under  a  statute  ence  to  the  other  creditors  of  his 
allowing  the  sale  under  the  execution  debtor  out  of  the  product  of  the  im- 
to  be  made '*  subject  to  the  lien  of  the  movable,  corporeal,  or  incorporeal 
mortgageor  pledge  existing  thereon;*'  which  has  been  thus  burdened." 
and  in  the  last-mentioned  case  it  is  Horner  v.  Sheriff,  34  La.  Ann.  3S9 
said  that  it  is  only  upon  payment  or  [citing  Auge  v.  Variol,  31  La.  Ann.  865; 
tender  of  the  payment  or  performance  Williams  r.  Schooner  St.  Stephens, 
that  the  purchaser  obtains  any  rights  I  Martin  N.  S.  (La.)  417.  2  Martin 
whatever  as  against  the  mortgagee.  N.  S.  (La.)  22:  Pickens  v.  Webster,  31 

2.  Srodes  v,  Caven,  3  Watts  (Pa.)  La.  Ann.  870.] 

2|;S,  wherein  it  is  held  that  the  sheriff  8.  McLaughlin  v.   Alexander,  2  S. 

by  seizing  a  steamboat  while  held  in  Dak.    226,    citing    7    Am.    and   Eni;. 

the  possession  of  the  chartr  "er,  under  Encyc.  of  Law   129.     See  also,  as  to 

an  execution  against  the  owner,  made  the   right  to  levy  an  execution  up^^n 

himself   liable   as  a  trespasser;   Me-  choses   in  action,  the   article  Execu- 

chanics*   Bldg..   etc.,   Assoc,  v.  Con-  /f>«j,  Am.  and  Eng.  Encyc.  of  Law 

over,  14  N.  J.  Eq.  219;  Cotton  v,  Wat-  4.  Blair  v.  Compton,  33  Mich.  414: 

kins,  6  Wis.  629.  Princeton  Bank  v.  Crozer,  22  N.  J.  L 

In  Hew  York  it  has  been  held,  under  383;  Seymour  v.  Milford,  etc.,  Turn- 

2    Rev.   Stat.,  p.  366.   §20,  providing  pike  Co.,  10  Ohio  476;  McLaughlin  r. 

that  goods  and  chattels  that  had  been  Alexander,  2  S.  Dak.  226. 

pledtjed  might  be  sold  on  execution,  California. — In  Crandall  v.  Blen,  13 

and  section  23,  providing  that  no  per-  Cal.    15,   it  is   said  that   "when  the 

sonal  property  should  be  exposed  for  paper  evidencing  the  debt  is  not  pres- 

sale    unless   the   same  were    present  ent  to  be  assigned  to  the  purchaser, 

and  within  the  view  of  those  attend-  and  exhibited  to  the  bystanders  ♦  •  ♦ 
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b.  Corporate  Stock. — The  remarks  made  in  the  next  preced- 
ing sentence  with  reference  to  the  method  of  levying  upon  choses 
in  action  generally,  are  applicable  to  the  manner  of  making  a  levy 
upon  corporate  stock.     The  statutes  usually  require  notice  of  the 


at  the  very  least,  a  full  and  accurate 
description  of  the  particular  interest 
and  chose  in  action,  with  all  of  its 
conditions  and  covenants,  and  a  full 
explanation  of  the  facts  which  deter- 
mine the  value  of  such  instrument  or 
cuntract,  must  be  given  by  the  levy 
and  announced  at  the  sale."  See  also 
Davis  V,  Mitchell,  34  Cal.  81,  in  which 
case  the  question  whether  or  not  a 
note  should  be  taken  into  the  officer's 
possession  was  left  undetermined. 

In  Loniiiana  the  sheriff  must  obtain 
the  corporeal  possession  of  notes, 
bonds,  and  the  like.  Mille  v.  Hebert, 
19  La.  Ann.  58;  Fluker  v.  Bullard,  2 
La.  Ann.  338;  Gkaines  v.  Merchants' 
Bank,  4  La.  Ann.  369;  Galbraith  v, 
Snyder,  2  La.  Ann.  492;  Taylor  v. 
Stone,  2  La.  Ann.  910:  Offut  v.  Mon- 
quit,  2  La.  Ann.  785.  See  also 
Goubeau  v.  New  Orleans,  etc.,  R. 
Co.,  6  Rob.  (La.)  345;  Simpson  v. 
Sheriff,  7  Rob.  (La.)  500;  Stockton  v. 
Sianbrough,  3  La.  Ann.  390.  But  see 
Wilson  V,  Munday,  5  La.  483. 

Credits  and  Incorporeal  Rights  not 
evidenced  by  any  writing  may  be 
seized  by  a  service  of  notice  by  the 
debtor;  and  Act.  La.  1839,  authoriz- 
ing garnishment  proceedings,  did  not 
abolish  the  former  mode  of  making 
such  seizure,  but  afforded  merely  an 
auxiliary  and  cumulative  remedy. 
McDonald  v.  Mechanics',  etc.,  Ins. 
Co.,  32  La.  Ann.  594.  Citing  Rightor 
V.  Slidell,  9  La.  Ann.  606;  Safford  v. 
Maxwell,  23  La.  Ann.  345.  See  also 
Levy  V.  Acklen,  37  La.  Ann.  545; 
Stockton  V.  Downey,  6  La.  Ann.  581. 

A  Judgment  may  be  seized  by  giving 
a  notification  of  the  seizure  to  the 
debtor.  The  sheriff  has  no  right  to 
seize  the  record  of  the  judgment  and 
disturb  the  possession  of  the  clerk. 
Hanna  v,  Bry,  5  La.  Ann.  651,  52  Am. 
Dec.  606,  citing  Daley  v,  Cunningham, 
3  La.  Ann.  55. 

HinnsMta.  —  Accounts  and  other 
debts  growing  out  of  the  transactions 
entered  in  a  merchant's  books  of  ac- 
counts do  not  stand  upon  the  same 
footing  as  promissory  notes,  bills  of 
exchange,  etc.,  which  pass  by  delivery 
of  the  instrument  upon  which  they 
rest,  and  may  be  levied  upon  by  leav- 


ing a  certified  copy  of  the  execution, 
and  a  notice  specifying  the  property 
levied  on,  as  in  the  case  of  a  levy 
upon  ordinary  debts.  Swart  r. 
Thomas,  26  Minn.  141.  The  levy 
should  not  be  made  by  levying  upon 
the  debtor's  books,  but  upon  the  debts 
due  to  him  on  account,  naming  the 
persons  from  whom  the  debts  are  due, 
and  otherwise  describing  the  debts  so 
far  as  practicable.  TuIIis  v,  Brawlcy, 
3  Minn.  277. 

A  Judgment  may  be  levied  upon 
without  serving  a  copy  of  the  exe- 
cution and  a  notice  of  the  levy  upon 
the  clerk,  as  the  clerk  of  the  court  is 
not  a  person  holding  the  property. 
Wheaton  v.  Spooner,  52  Minn.  417. 

Execution  upon  Judgment  Seized, — 
A  sheriff  who  has  levied  an  execu- 
tion upon  a  judgment,  is  authorized 
to  issue  an  execution  upon  such  judg- 
ment.    Henry  v,  Traynor,  42   Minn* 

234. 

Lost  Mortgage. —  In  Gale  v.  Battin, 

16  Minn.  148,  it  was  held  that  a  mort- 
gage which  was  not  accompanied  by 
any  bond,  or  other  evidence  of  in- 
debtedness, could  not,  after  it  had 
been  lost,  be  taken  into  possession, 
and  that  consequently  there  could  not 
be,  under  the  statute,  any  effectual 
levy  upon  it. 

Sonth  Dakota.  —  Com  p.  Laws  S. 
Dak..  gg5ii8,  47f>o,  subd.  3,  §§5122, 
5123,  authorize  a  levy  to  be  made 
upon  evidences  of  debt;  and  in  Mc- 
Laughlin V.  Alexander,  2  S.  Dak.  226, 
it  was  held  that  judgments  are  within 
the  provisions  of  the  statute.  In  that 
case,  without  determining  what  is 
necessary  to  constitute  a  valid  levy, 
it  was  held  that  the  service  of  copies 
of  the  writ,  with  the  usual  notices, 
upon  the  attorney  of  the  defendant  in 
a  judgment,  the  defendant  being  a 
nonresident,  upon  the  attorney  of  the 
defendant  in  the  execution,  and  upon 
the  justice  of  the  peace  who  rendered 
the  judgment,  was  insufficient,  as 
neither  the  attorney,  nor  the  defend- 
ant in  the  judgment,  nor  the  justice 
of  the  peace  was  the  holder  of  the 
judgment  within  the  meaning  of  the 
statutes  regulating  the  levy  of  a  war- 
rant of  attachment. 
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levy  to  be  given  to  some  designated  officer  of  th^  corporation,  and 
such  provision  must  be  compiled  With ;  and  a  itiere  indorsement 
of  the  levy  or  inventory  is  insufficlerit.* 

ii.  Levy  on  Xieatehold  Interest  in  Land. — A  leasehold  interest  in 
land  is  levied  upon  and  sold  as  a  chattel,  but  the  sheriff  is  not 
required  to  exercise  any  dominion  or  control  over  it  founded  on 
an  idea  of  a  right  to  the  possessiott.' 

1.  KidligaiL — Hlair  v,  Compton,  33  They  hare  more  resemblance  to  cboses 
Mich.  414,  in  which  case  the  court  in  action,  being  merely  evidence  of 
said:  "At  common  law  corporate  property.  The  sale  of  them  upon  exe- 
shares  were  not  subject  to  levy  and  cution  not  being  justifiable  at  common 
sale  upon  execution.  This^  however^  law^  the  statute  must  be  strictly  pur- 
has  been  charfged  by  statute  in  many  sued,  to  give  any  property  to  the  pur- 
of  the  states;  and  where  such  a  change  chaser/' 

has    been  made,   the   authorities    all  MilLasMta. — Gen.   Stat.   1878,  c.  66^ 

agree  that  if  the  statute  authorizing  g  3051  requires  a  certified  copy  of  the 

such  a  levy  and  sale  has  not  been  sub-  execution,  and  a  notice  Specifying  ihe 

stantially    complied    with,    then    the  property  levied  on,  to  be  left  with  the 

sale   is   unauthorized  and   void,   and  debtor,  ot,  if  the  property  consists  of 

cannot,  As   in  a  case  of  a  sale  being  stock  in  a  corporation,  with  thepresi'^ 

voidable  merely  on  account  of  sotne  dent  or  other  head  of  the  same«  or 

irregularity,  be  ratified."  the  secretary  or  cashier  or  managing 

Ullnoii. — Rev.  Stat.  111.  1874.  c.  77,  ageiit  of  the  corporation.    Wheatonv. 

§  52  et  seq»^  require  an  attested  copy  Spooner,  52  Minn.  417. 

of   the  execution  to  be  left  with   the  XiMoui. — Foster  v*  Potter^  37  Mo. 

elefk,  treasurer,  or  cashier  of  a  cor*  §25,   in    which    case,    decided   under 

poration.     People  v.  Goss,  etc.,  Mfg«  Code  Moi  1855,  p«  742,  §83  ei  aq.,  \i 

Co.,  99  111.  355,  in  which  case  it  is  held  was  said  that  the  statute  provided  an 

that  the  secretary  of  the  corporation  is  effectual    Itiode  of  levy  and  sale  and 

a  proper  officer  with  whom  to  leave  a  transfer  without  an  actual  seizure  or 

copy  of  the  writ.    See  also  Union  Nat«  any  delivery  of  the  property  to  the 

Bank  V,  Byram,  131  111.  92.  purchaser  in  specie. 

Iowa.— Code,  §2967,  subd.  3.  requires  HeW  Jersey. — The  officer  should  in-' 

notice  to  be  given  to  the  president  or  form   the  defendant,  if   he  is   within 

other   head   of   the  company,  or  the  the  officer's  jurisdiction,  that  he  takes 

secretary,  cashier,  or  other  managing  his  stock  under  the  writ  j  and  he  should 

agent   thereof.     Moore   v.    Marshall-  also  go  to  the  oflice  of  the  company 

town   Opera-House  Co.,  81  Iowa  45,  and   give  notice  of  the   execution  to 

holding  that  there  must  be  a  written  some  officer,  and  require  a  certificate^ 

notice,  and  not  a  mere  verbal  declara-*  to  Which  he  is  entitled  under  Act  N. 

tion.     See  also  Mooar  v*  Walker,  46  J.  March  9,  1842,  §  5j  and  he  should 

Iowa  164.  obtain  control  over  the  shares  of  stock, 

111  LoaitiaiLa  it  has  been  held    that  add  demonstrate  his  intention  to  ap- 

shares  of  the  capital  stock  of  a  cor*  propriate   them   in   obedience  to  the 

poration  are  mere  incorporeal  rights  command  of  his  #rit.     Without  such 

in  the  funds  and  assets  of  the  corpora-"  ostensible   and  certaiti   ap^fopriation 

tiort;  and  that  the  Seizure  thereof  may  Of    the   property,    a    mere    inventorr 

be  made  either  by  taking  possession  does  not  sufficiently  indicate  a  lew. 

of  the  certificates,  or  by  declaring  to  Princeton  Bank  v.  Crozer,  22  N.  J.  L. 

the  cashier  or  keeper  of  the  funds  and  383.     See  also  Voorhis  v.  Terhane,  50 

assets  of  the  corporation  that  theseiz-  N.  J.  L.  147,  7  Am.  St.  Rep.  781. 

ure  has  been  made  by  leaving  a  notice  TenneiMe.— In  Memphis  Appeal  Pub. 


in  the  hands  of  such  ofiScer,  and  re-»  Co.  r*  Pike,  9  Heisk.  (Tenn.)  697,  de- 
questing  him  to  enter  the  seizure  on  cided  under  Code  Tenn.  1684,  §  171S. 
the  transfer  books  of  the  corporation,  it  was  held  that  1I0  manucaption  of  the 
Harris  v.  Mobile  Bank,  5  La.  Ann.  Stock  Was  necessary,  and  that  the  levy 
538.  might  be  rhade  without  actual  seizure. 
MaSfea^metts. — In  Howe  v.  Stark-  by  giving  notice  to  the  secretary  or 
weather,  17  Mass.  24O4  the  court  says:  other  proper  officer  at  the  time  of  the 
*'  Shares  in  a  turnpike,  or  other  incor-  levy  or  soon  afterwards, 
porated   company,   are    not  chattels.         2.  Rex   v.   Deane,  2   Shon-.  85,   in 
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13.  Ii^ty  tpoii  Land  field  in  dotenancy  or  ^oint  l^enancy. — Where 
there  is  a  single  tract  of  parcel  of  land  owned  by  several  in  com- 
mon oi-  jointly,  it  is  not  pernrtissible  to  levy  an  execution  against 
one  of  the  cotenarits  or  joint  tenants  by  selecting  and  takirig  a 
part  of  the  ttact  by  liietes  and  bounds,  and  seizing  it  as  the  debtor's 
share  of  the  land,  or  to  levy  on  the  debtor's  undivided  interest  in 
such  portion ;  but  the  pfoper  course  is  to  levy  upon  the  debtor's 
interest  in  the  whole  tract.* 

which  case  it  was  held  that  "if  a  sheriff  Baldwin    v.    Whiting,    13    Mass.   57; 

on  a/. /a.  do  sella  lease  or  term  of  an  Porter  v.  Hill,  ^  Mass.  34)   Cainpau 

house,  he  cannot  and  must  not  put  the  v.  Godfrey,  18  Mich.  27,  100  Am.  Dec. 

persod  oiii   of   possfts^ioh,   and    the  133;   Staniford   v.   Fullerton,  i8  ile. 

vendfee  in;  but  the  sendee  mtist  brin^  229;  D^vis  i/.  BetfnaH,  6b  N.  H.  5^0; 

his  ejectment."     See  also  Jefiersoh  v.  Carter  f.  Beals,  44  N.  H.  408;  Hslll  v. 

Dawson,  3  Keb.  243;  Taylor  v.  Cole,  Young,.37  N.  H.  134;  Sihith  v,  Kriight,- 

3  T.  R.  292:  Playfair  v.  Musgrove,  14  20  N.  H.  9;  Thompson  v.   Barber,  12 

M.  &  W.  239;  Smith  v.  Morse,  2  Cal.  N.  H.  563;  French  v.  Lund,  i  N.-  H. 

544;  SheHff  V.  Giebher,    114  Pa.  St.  42;   Aycock   v.    Kimbrough,  61   Tex. 

3S1;  Maurer  v.  Shfeafei*,  I16  t^a.  St.  543;    Good   v.   Coombs,    28   Tex.    35; 

339;  balzell  V.  Lytich,  4  W.  &  S.  (Pa.)  Smith  v,   Benson,  9  Vt.  138;  Galusha 

256:    Sowers   f.    Vie.   I4  Pa.    St.   99;  v,  Sinclear,  3  Vt.  394;  tlowe  v.  Blan- 

Williams  v.  Dowhiiig,  18  Pa.  St.  60;  den,  21  Vt.  315;  Jewett  v.  Stockton,  3 

Sterling  v.  Com.,  2  Grant's  Cas.  (Pa.)  Yerg.  (Tenn.)  492. 

162;  Steers  v,  Daniel,  4  Fed.  kep.  587.  Origin  and  Beason  of  £ule. — This  rule, 

Iq  Titusville  Novelty  Iron  Works*  it  has  been  stated,  is  purely  American 
Appeal,  77  Pa.  St.  103,  Gordon,  J.,  and  originated  in  Massachusetts,  and 
says  of  leasehold  Estates:  ''These  the  reason  upon  which  it  is  based  is 
chattels  cannot  \>t  seized  and  held  as  that  it  is  incompetent  for  a  joint  ten- 
can  pei'sonal  goods,  which  accompany  ant  or  cotenant  to  convey  an  un- 
the  person  and  are  susceptible  of  divided  interest  in  a  specific  portion 
transportation  from  place  to  place,  only  of  the  premises  by  metes  and 
The  officer,  in  levying  lipon  the  latter,  bounds.  Campau  v.  Godfrey,  18  Mich. 
is  supposed  to  have  them  in  his  imme-  27,  100  Am.  Dec.  133. 
diate  personsll  custody,  and  he  must  In  Ohio,  however,  a  levy  u^on  a 
have  them  present  at  the  place  and  on  specific  portion,  the  boundaries  of 
the  day  of  sale.  Not  so,  however,  a  which  are  specially  defined,  is  good 
leasehold  estate.  ♦  *  *  The  sheriff  as  a  levy  upon  the  debtor's  interest 
can  have  no  manual  caption  thereof;  in  such  specific  portion,  "treon  v, 
he  cannot  take  it  into  personal  cus-  Emerick,  6  Ohio  391,  following  ^\i\\^ 
tody,  and  hence  is  no  more  responsible  v.  Sayre,  2  Ohio  no. 
f>jr  it  than  for  any  other  species  of  tleyeral  Tracts  Hold  In  Aotonaney. — 
real  estate,  riis  levy  can  only  be  by  Where  there  are  several  separate 
description  of  the  realty  out  of  which  tracts  of  land  owned  in  cotenancy, it  is 
the  leasehold  issues."  permissible,  on  an  execution  against 

How  LeaMhoUL  ihoiild  bo  Dooeilbod  in  one  of  the  cotenants,  to  levy  upoii  and 

Lnrjr. — A  leasehold    interest   in   land  sell  the  undivided  interest  of  the  dc- 

shoald  be   described  in  the  levy  as  fendant  in  one  of  the  tracts.  ,  Aycock 

SQch;  and  a  levy  on  a  house  and  lot  v,  Kimbrough,  61  Tex.  543;  Butler  v. 

as  land  will  not  be  upheld  as  a  levy  on  Roys,  25  Mich.  53.     See  also  Campau 

a  term  for  years  in  the  house  and  lot,  v.  Godfrey,  18  Mich.  27,  100  Am.  Dec. 

nor  will  a   general    levy   on   goods,  133;    Treon   v,   Emerick,  6  Ohio  391; 

without  more,  be  considered  a  levy  on  Hoyt  v.  Day,  32  Ohio  St.  loi;  Earles 

a  term  for  years.    Massey  v.  Farmers*  v.  Meaders.  i  Baxt.  (Tenn.)  248;  Green 

Bank,  I  Del.  Ch.  399,  i  Harr.  (Del.)  v,  Arnold,  11  R.  I.  364,  23  Am.  Rep. 

186.  466,  which  four  last-mentioned  cases 

1.  Starr  V.Lea vitt,  2  Conn. 243;  Bios-  are  cited  in  a  nbte  to  6utl6r  v,  Roys, 

soth  r.  Brightman,  21  Pick.   (Mass.)  25  Mich.  53.     But  see  contra.  Blossom 

2&3;  Peabodyv.  Minot, 24  Pick.  (Mass.)  v.   Brightman,  2X  Pick.  (Mass.)  283, 

329;  Bartlet  v.  Harlow,  12  Mass.  348;  where  the  court  says:  "  To  allow  and 
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14.  Execution  against  Plurality  of  Defendants — Contribution— a. 
Officer  may  Disregard  Debtor's  Rights  Inter  Sese.— 

Where  an  officer  has  an  execution  against  a  plurality  of  defend- 
ants, he  is  not  bound  to  levy  it  so  far  as  practicable  equally  upon 
the  property  of  each,  or  to  attempt  to  enforce  contribution  among 
the  defendants,  but  he  may,  either  by  direction  of  the  judgment 
creditor  or  of  his  own  volition,  levy  the  execution  upon  the  prop- 
erty of  any  one  or  more  of  the  defendants,  leaving  them  to  settle 
among  themselves  the  proportion  which  each  ought  to  contrib- 
ute. * 

b.  Execution  against  Husband  and  Wife. — An  execution 

-9n  a  judgment  recovered  jointly  against  a  husband  and  wife, 
Mrithout  any  specific  directions  as  to  the  estate  out  of  which  it  is 
to  be  satisfied,  may,  as  a  general  rule,  be  levied  upon  the  property 
of  either  the  husband  or  the  wife.* 

give  legal  effect  to  such  alienation  of  Batten,  50  Hun  (N.  Y.)  542;  Godfrey 
the  interest  of  a  tenant  in  common  in  v.  Gibbons,  22  Wend.  (N.  Y.)  569. 
a  part  of  the  tenement  thus  held,  Pennsylvania, — Gibbs  v.  Atkinson, 
cither  by  deed  or  levy  of  execution,  3  Pa.  L.  J.  139,  per  Stroud,  J. 
without  the  consent  of  the  other  co-  Rhode  Island, — In  Burdick  v.  Bur- 
tenants,  would  be  to  create  new  ten-  dick,  16  R.  I.  495,  the  court  says; 
ancies  in  common,  in  tracts  and  par-  "  It  would  be  an  idle  ceremony  to 
eels  of  the  estate  held  in  common,  to  give  a  plaintiff  judgment  against  both, 
their  injury,  and  is  contrary  to  the  and  then  say  you  can  collect  it  only 
rules  of  law."  CV/zw^Porter  v.  Hill,  9  from  one.  The  right  to  a  judgment 
Mass.  34;  Bartlet  V.  Harlow,  12  Mass.  implies  the  right  to  have  it  satisfied 
348.  out  of  the  property  of  all  the  persons 

1.  Georgia, — Keaton  v.  Cox,  26  Ga.  against  whom  it  is  rendered." 

162,  holding   that   the   sheriff  is  not  Tennessee, — Hassell    v.     Southern 

bound   to    regard    instructions    from  Bank,  2  Head  (Tenn.)  381. 

one  of  the   defendants  to  levy  upon  Texas, — Mitchusson  v,  Wadsworth, 

the  property  of  another.  i  Tex.  App.  Civ.  Cas.  §  976;  Howard 

Kentucky, — Paris  v,  Banton,  6  J.  J.  v.  North,  5  Tex.  290,  51  Am.  Dec.  769. 

Marsh.  (Ky.)  235.  Vermont, — Warren  v.  Edgerton,  22 

Louisiana, —  U.    S.   v,   Hawkins,    4  Vt.  199,  54  Am.  Dec.  66,  holding  that 

Martin  N.  S.  (La.)  317.  the  sheriff  is  not  bound  to  regard  any 

Massachusetts, — In  Parker  v.    Den-  equity  subsisting  between  the  debtors 

nie,  6   Pick.  (Mass.)  227,    it   is  said:  themselves  and  between  the  debtors 

'*  It  would,  in  many  if   not  in   most  and  other  creditors, 

cases,  be  inconvenient  both  to  debtors  Virginia, —  Humphrey  w.    Hilt,  6 

and  creditors  to   require   the   officer  Gratt.  (Va.)  509, /^r  Baldwin,  J. 

*   *  *   to     make     an     apportionment  Wisconsin.  —  Hyde    v.   Sheriff,  59 

among  several  debtors,  and  to  sell  sev-  Wis.  154. 

eral   small  parcels,   where   the   debt  Where  the  Sheriff  Hu  Information  as 

might  as  well  be  satisfied  by  a  single  to  the  extent  of  the  liability  of  each 

sale  of    sufficient  property  of  one."  defendant,  it  is  proper  for  him  to  act 

And   it  was   held  immaterial   that  a  upon  such  information   so  far  as  be 

levy   so   made   affected    adversely   a  can  do  it  without  inconvenience  and 

creditor  who  had  placed  in  the  hands  consistently   with    the  rights  of  the 

of    the    officer   an  execution   against  parties,     /'^r  Buckner,  J.,  in  Faris  p. 

one  of  the  joint  debtors,  by  not  leav-  Banton,  6  J.  J.  Marsh.  (Ky.)  235. 

ing  any  property  of  such  debtor  with  2.  Howard  v.  North,  5  Tex.  290,  51 

which  to  satisfy  the  other  creditors.  Am.  Dec.  769,  holding  that  in  TVxAf, 

New  Jersey, — Randolph  v,  Daly,  16  in  which  state  the  husband  and  wife 

N.  J.  E!q.  313.  have  what  is  called  **  community  prop- 

New  York,  —  Root  v,   Wagner,  30  erty,"  the  execution  may  be  levied 

N.  Y.  9,  86  Am.  Dec.  348;  Flanders  v,  upon  either  the  separate  property  of 
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c.  Execution  against  Principal  and  Surety. — Where  an 

execution  is  issued  against  defendants  between  whonn  the  rela* 
tion  of  principal  and  surety  exists,  the  plaintiff  may  cause  the 
writ  to  be  levied  upon  the  property  of  either  or  both,  for  as  to 
the  creditor  "  all  are  principals,  all  are  equally  bound."  * 

Friacipal  oaimot  Insist  upon  Surety's  Property  being  Taken. — A  fortiori  a 
defendant  cannot  insist  that  the  property  of  one  who  stands  in 
the  relation  of  a  surety  to  himself  or  another  of  the  defendants 
shall  be  first  taken.* 

16.  Successive  Writs  in  Hands  of  Same  Officer— ^z.  Ordeu  IN  which 
Writs  should  be  Levied. — Under  the  statute  29  Car.  II.,  c.  3, 
§  16,  and  re-enactments  thereof,  by  which  it  has  been  provided 
that  executions  shall  not  bind  property  of  the  debtor,  except 
from  the  time  of  the  delivery  of  the  same  to  the  sheriff,  it  has 
been  held  that  it  is  the  duty  of  the  officer  to  levy  executions  in 
the  order  in  which  they  are  delivered  to  him.' 

the  husband,  the  separate  property  of  stacles  which  may  exist  in  the  way  of 

the  wife,  or  the  community  property,  the  immediate  seizure  of  the  princi« 

1.  Georgia. — Manry  v,  Shepperd,  57  pal's  property;  and  that  consequently, 

Ga.  68;  Battle  v.  Stephens,  32  Ga.  25.  if  the  property  of  the  principal  be  en- 

Louisiana. — Edwards   v.  Walker,  4  cumbered  or  in  custody  of  the  law,  or 

Rob.  (La.)  181.  if  by  the  death  of  the  principal  it  can- 

Maine, — Fuller  t'.Loring, 42  Me.  481.  not  be  reached  without  reviving  the 

Pennsylvania.  —  Pearson   v.   Morri-  judgment,  or  for  any  other  cause  is 

son,  2  S.  &  R.  (Pa.)  20,  wherein  it  is  not   amenable   to   the  immediate  re* 

said:  '*  The  plaintiff  knows  no  differ-  quirement  of  the  process,  the  officer 

ence  between  principal  and  surety, and  may    at    once    proceed    against    the 

may  levy  on  the  estate  of  either  at  his  property  of  the  surety, 

pleasure."  Statute  Merely  Directory.  —  In   sev- 

West  Virginia. — Knight  v.  Charter,  eral  cases  it  has  been  held  that  such 

22  W.  Va.  422,  per  Woods,  J.  statutes  are  merely  directory.     Ham* 

S.  Kendrick  v.  Rice,  16  Tex.  254.  blin?/.  Foster,  4Smed.  &  M.(Miss.)i39; 

StatatM  Soqniring  Exhanition  of  Frin-  Cheatham  v.  Brien.  3    Head  (Tenn.) 

dpal'i  Property. — In  some  states   it  is  552;    Atkinson    v.    Rhea,    7    Humph, 

required   by   statute   that   the  officer  (Tenn.)    59;    Bryant    v.    Rudisell,    4 

shall    exhaust    the   property    of    the  Heisk.  (Tenn.)  656;   Anderson  «/.  Tal- 

principal  before    proceeding  to  levy  hot,  i  Heisk.  (Tenn.)  407. 

upon  or  seize  the  surety's  property.  A    Stranger   who   claims    title,   not 

A  Supersedeas  may  be  obtaine/l  by  under  the  surety,  but  adversely  to 
the  surety  if  the  sheriff  proceeds  to  him,  cannot  object  that  the  levy  upon 
levy  on  the  property  of  the  surety  the  surety's  property  was  made  with- 
in violation  of  the  statute,  and  the  out  conforming  to  the  statute.  Hy- 
sheriff  may  be  compelled  to  do  his  man  v.  Seaman,  33  Miss.  185. 
duty.  Moss  V.  Agricultural  Bank,  4  8.  Delaware. — Rust  v,  Pritchett,  5 
Smed.  &  M.  (Miss.)  726.  Harr.  (Del.)  260. 

Grcumstances  Warranting  Seizure  of  Indiana. — Bragg  v.State, 30  Ind.427. 

Surety s  Property  in  the  First  Instance,  Kentucky. — Million    v.    Com.,    i    B. 

—  In    Cheatham    v,    Brien,   3    Head  Mon.    (Ky.)    310,    36   Am.    Dec.    580; 

(Tenn.)  552,  McKinney,  J.,  says  that  Arberry   v.    Noland,   2   J.    J.   Marsh, 

the    statute    contemplates    that    the  (Ky.)  421;    Com.  v.   Straton,  7  J.  J. 

principal  shall  be  possessed  of  prop-  Marsh.  (Ky.)  90. 

erty  subject  to  immediate  execution,  Minnesota. — Albrecht.  v.    Long,   25 

on  which  the  officer  may  directly  pro-  Minn.  163. 

cecd  to  make  a  levy  without  the  risk  Texas. — Walker    v.    Anderson,    31 

of  personal  liability  and  without  the  Tex.  646. 

necessity  of   resorting    to  any   legal  West  Virginia. — Hartman  v.  Sheriff, 

measures  for  the  removal  of  any  ob-  5  W.  Va.  394. 
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b,  METHOD  OF  Making  Levy  after  LtVV  ttAs  bee^  Prb- 
vtousLV  Made. — Wheil  an  officer  has  in  his  hands  an  eicecUtioo, 
and  levies  upon  property  and  reduces  it  Into  possession,  he  thtn 
has  it  in  the  custody  of  the  laW,  and  the  subsequent  receipt  of 
another  execution  ofperates  as  a  constructive  levy  upon  the  prop- 
erty already  in  his  possession,  atid  no  furthef  actual  seizure  fleed 
or  can  be  made ;  and  the  most  that  the  authorities  require  is  that 
the  officer  shall  merely  Iridorse  a  levy  upoil  the  subsequeht  ivtit— 
though  even  this,  according  to  some  cases,  is  unnecessary.* 

Wisconsin, — K^iox    v,    Wcbstfct,    i8  v.    Pine,  41  111.  65,  89  Atii;  Dec.  375, 

Wis.  406,  86  Am.  Dec.  779;  Russell  v,  holding  chat  the  only  thing  that  is 

Lawton,i4  Wis.  209;  Ohlson  v.  Sheriff,  necessary  is  for  the  officer  to  indorse 

55  Wis.  205.  a   levy   Upon   the  junior  writ,  if  he 

Iti  Kdrtli  Carolinii  h  has  beeil  field  chooses  io  dd  so;   Field  ifi  Macollar, 

that  it  is  the  duty  of  the  officer  to  ex-  20  111.  App.  392;  Brown  v.  Lo^ch,  5 

ecute  first  the  writ  which  bears  teste  Ind.    App.  145;    Cahn   v.   Person.  56 

of   the   earliest  date.     Jones  v,  Jud-  Miss.  360;  State  t/.  Cufrah,  45  l^lo.  App. 

kins,  4  Dev.  &  B«  L.  (N.  Car.)  454,  34  142,  holding  that  it  is  only  necessary 

Am.  Dec.  392.  to  make  the  requisite  indorsement  d<i 

lt£foot  of    Leyying   ^unldr   £lMttti611  the  junior   writ ;   State   v.   Doan,  J9 

Fitit. — If   the  officer   levies  and  sells  Mo.  44^  Patterson  r.   Stephenson,  ^7             | 

by  virtue  df  the  writ  last  delivefed  to  Mo.  329;  Milltille  Nat.  Batik  tr.  Shaw,            \ 

him,   the   property   of    the   goods   is  42  N.  J.  L.  556,  faoldirig  that  the  lery             \ 

bound  by  the  sale,  and  they  cannot  be  may  be  made  by  making  a  copy  of  tbe             ! 

sc^ized  by  virtue  of  the  writ  first  de-  foritier  levy  oil  the  subsec^uent  execa* 

livered  to  the  officer.     Lovfe   v.  Wil-  tion;  Van  Winkle  v.   Udall.  I  Hill  (N. 

Hams.  4    Fla.    126,  citing  Tidd's   Pr.  Y.)  559;  ^irdseye  v.  KsLy,  4  Hill  (N. 

1000;    Bradley  v.  Wyndham,  1  Wlls.  Y.)    160;    RUssell    v,    Gibbs,   5  Caw. 

44;  Hunt  V.  Hooper,  12  M.  &  W.  664.  {U.  Y.)  390;  Scymout'  i/.-  N<iifrton,  17 

See  also  Johnson  v.  Gorham,  6  Cal.  Hiifi  (N.  Y.)  30;  Deati  v,  Campbell,  I9 

I95f65  Am.  Dec.  501;  Million  v.  Com.,  Hun  (N.  Y.)  534;  Ryder  v.  Gilbfcrt,  16 

I  B.  Mon.  (Ky.)  310,  36  Am.  Dec.  580.  Hun  (K.  Y.)  I61;  Lansingburgh  Bank 

In  MXlelland  v.  Slingluff.  7  W.  &  v.  Crary,  i  Barb.  (M.  Y.)54d;  CfeSfeofl 

S.  (Pa.)  134,  42  Am.  Dec.  224,  it  was  v.  Stout,  17  Totins.  (N.  Y.)  116,  8  Aili. 

held  that  where  two  executions  are  Dec.   373;  Sfade  v.  Van  VechtCti,  Ii 

delivered  to  the  sheriflf  on  different  Paige  (N.  Y.)  21;  Wehlc  tr.  Conner,  63 

dates,  and  the  sheriff,  either  by  mis-  N.  Y.   258;    Peck  v.  Tiffany,  2  N.  Y. 

take  or   design,  levies  the  writ  last  451;  Penlahd  v,  Leathert^ood,  foi  H. 

delivered   to   him   upon  the  debtor's  Car.    509;    Battetsby   v.    Haubert,  14 

goods  and   makes  sale  of   them,  the  Phila.  (Pa.)  112;  McCofihick  e^.  Miller, 

plaintiff  in  the  first  writ  cannot  seize  3  P.  &  W.  (Pa.)  23O;  Winegfardfler  r. 

them,  but  must  resort  to  his  remfedy  Hafef,  15  Pa.  St.   144,  trhereiii  it  is 

against  the  sheriff.  said   that   the  reason  why  an  actual 

1.  In  Jonesv.  Atherton,  7  "taUnt.  56,  seizure  is   riot  p<frmissible  kh^t  one 

2E.  C.  L.  56,  2  Marsh.  375,  Burrough,  execution  has  alf6ady  beefi  levied  h 

J.,  says,  in  concurring  in  the  opinion  that  '^ttief^  ivotild  be  confusion  and 

of  Gibbs,  C.  J . :  "  There  is  no  question  disturbance  of  the  peac^  if  the  j^tocess 

about  it:  the  goods  were  bound  from  of  the  law  were  not  allowed  to  fuh  iis 

the  delivery  of  the  writ  to  the  sheriff,  course ;  '*  Watmough  v.  Francis,  7  Pat. 

Suppose  there  had  been  a  sale  under  St.  £66,  In  t^hich  casd  it  i^  said  tfiat 

the  first  Writ,  and  a  surplus,  would  the  Usual  practice  is  to  indorse  on  thtf 

not  the  surplus  be  bound  by  the  second  second  Wfit,  *'  Levied  subject  to  pridf 

writ  in  the  sheriff's  hands,  and  applic-  execiitioris;  **  Hagan  *.  Liicas,  10  Pet. 

able  to  satisfy  Ihat  execution  7  ''     See  (U.  S.)  406, 

also  Goldschmidt  v.   Hamlet,  6  M.  &  In  Pehlarid  v.  Leather^rood.  toi  N. 

G.  192,  46  E.  C.  L.  192.  Car.  509,  Merrimon,  J.,ia3fs:  **  There 

The    following   are   representative  cafi  ht  but  onfe  dctual  levy  of  one  or 

American  cases,  in  which  the  doctrine  more  executions  upoii  personal  pfop- 

stated  in  the  text  finds  sup j>ort:  Leach  erty  at  one   arid   the  same  time,  be^ 
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Akfld«tttfy  of  Mm  1^  to  iiippott  flnhto^tiont  d6tMtfnetit6 1«^.^-A  levy 
which  is  not  valid  by  reason  of  the  failUfC  6f  thcJ  sheriff  to  seize 
and  issume  dominion  ovef  the  property,  or  which  has  been  aban- 
dorled,  is  insufficient  ixi  fcuppoft  a  constructive  levy  of  a  subse- 
quent writ,  and  in  such  case  the  subsecjuerlt  Wfit  must  be  actually 
levied.* 

SBbMqmint  Lory  iabordiAatt  to  Prior  LOTyi — After  the  officer  has  once 
levied  upon  property,  he  cannot  make  a  seizure  and  sale  of  the 
same  property  under  a  subsequent  Writ,  to  the  detriment  of  the 

owner  of  the  writ  which  he  first  levied.* 
16.  Vwo  or  More  Writs  in  Hands  of  Ditferent  Oftcers.-^With  the 

exception  that  an  officer  Who  has  levied  an  eJtecutiotI  fiiay  levy 
another  execution  which  Subsequently  Conies  to  hi^  hands  upon 
the  same  property^  as  a  general  proposition  property  which  is  in 
custodia  Ugis  id  not  leviabiei  and  according  to  the  weight  of 
authority  an  officer  cannot  levy  an  execution  upon  property  upon 
which  another  officer  has  already  made  a  levy  under  another 
writ.'    Consequently  there  is  little   learning  upon  the  question 

cause  the  officer  in  Makings  fh«  ftditi^  itkt  litT)^  ftnd  sale  ar«  made,  because 

seizes  oi  gets  possessiori  and  cofitrCfl  the   first  eAecutiori   is   at  aU  eventa 

of  it,  and  has  a  special  property  thcife*  eiititled  to  the  fif st  satisfaction* 

in,  and  ownership  thef^of,  that   ^A-  8.   Upcin  the  question  as  to  the  right 

dudes  atid  prevents  other  lilie  levies,  to  lnvjr  upon  property  in  cUstodia  iegis. 

which  levjTi  hotreteri*  *  *  placcfft  the  see  the   article   Exectitifns,  Atn.    and 

property  in  tUsiodia  hgisi  to  be  flp-  Ehlfi  Encyc.  of  Law;  Wood  v.  Wood, 

plied  id  prop«f  tases^  if  rie^d  be,  to  4  Q.  B.  ^97,  49  E.  C<  L.  3^7;  and  the 

other  executiond<"  folloi^ing  Ametican  cases: 

la  liratli  OA^oUlta  it   has   be^n   held  Illinois, — Jackson  v.  Lahee,  114  111. 

that  where  an  execution  comes  to  XYkt  287;  Marshall  v.  Moore,  36  111.  321. 

hands  of  the  officer  aft^f  he  baft  levied  /A<//A/fo.— Winton   r.   State,  4  Ind. 

a  prioi*  If  fit,  a  levy  **  On  ftffiidue,  if  321:  Hooks  v.  York,  4  Indi636j  Sibert 

any,  aftftf  paying   off    prior   exectt^  f^   Humphries^   4  Ihd.  481;  Knode  v, 

lions,"    is    insufficient.     The    officer  Baldfidge,  73  Ind.  §4;  Pipher  t/.  For- 

sliould  incorporate  into  the  levy  a  Hat  dyce,  88  Ind.  436;  Stout  r.  La  Follette, 

or  schedule  of  thfe  ptopfcfty  actually  64  Ind.  365. 

levied  on,  and  defectibri  it  ^ith  as  nlUeh  A  ««Jrijj— J.  M.  W.  Jones  Stationery, 

fulness  as  in  his  priof  levy.     HUger  etc*,  ^Ot  v.  Cafee,  26  Kani  299,  40  Am. 

r.  Osbofne.  i  Bay  (S.  Car.)  31^.  Rep*  310- 

L  Murphy  V.  Swad^n^r,  33  Ohio  8ti  Kintucky.-  Rogera  v.  Darnaby,  4  B. 

85.  id  which  case  the  sheriff  had  flort  Mon.  (Ky.)  238* 

levied  the  flrit   writ  by  seizing   (he  Masstichuutts.-^VfeLlson  v.  Todd,  5 

Roods  and  assdtfilng  dominion  Ovfer  Mass.  271. 

them;   Bfazlef   tfi  THottias,  Bu^b.    L<  Afissatiti.—Tiaita  CoUnty  Nat.  Bank 

(N.  Car.)  i8,  ifl  Which  case  the  lety  of  v,  Owen,  ^9  Mo.  429:  Metzner  v.  Gra- 

the  senior  WHt  had  b^en  abandoned,  hanl,  97  Moi  404;  Honibs  v.  Corbin,20 

I.  Hetify  V.  Tricou,  36  La.  Ann^  519*  Mo.  A  pp.  497. 

See  a1#o  Gafnef  1/.  Cutler,  28  Tea*  175,  AVt*/  J>^/*. —Seymour  v.  Newton,  17 

wherein  it  is    said    that   it   is  more  Hutt(N.  Y.)   30;  Hattwell  v,  Btssell, 

formal  and  strictly  accurate   fof  th*  17  Johns.  (N*  Y*>  ia8;  Dubois  v.  Har- 

shcrtff  to  show  in  his  indorsement  ort  courts  20  Wend.  (N.  Y.)4i;  Gilbert  v. 

the   junior  Wfit    that  the   levy   waa  Moody,  17  Wend.  (N.  Y.)  358;  Acker 

made  in  subordinatioil  to  the  execu-  v*  White,  25  Wend.  (N.  Y.)6i4;  Oswego 

tioni  having  precedences  but  that  his  First   Nat.    Bank  v.  DUnn,   97  N.   Y. 

failure  to  do  so  will  not  change  the    149. 

rights  of  the  parties,  as  it  is  in  fact  of        JPinusylvania.—Ro99    v.    Clarke,    t 
no  iihportance  under  which  execution    Dall.  (Pa.)  354. 
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how  an  execution  should  be  levied  upon  property  which  has 
already  been  seized  by  another  officer  under  another  execution. 
It  is  well  settled,  however,  that  the  officer  having  the  second 
execution  cannot  touch  or  remove  the  property,  and  the  levy  is 
necessarily  constructive  only.* 

Tennessee. — Bradley    v.     Kesee,     5  and  inform  the  officer  already  in  pos- 

Coldw.  (Tenn.)  223,  94  Am.  Dec.  246;  session   of  the  subsequent  levy,  and 

Brown  v.  Allen,  3  Head  (Tenn.)  429.  obtain    the    consent   of    such    officer 

Virginia, — Davis  v.  Bonney,  89  Va.  to    agree    to    hold    the    goods   after 

755.  satisfaction    of    his    own    executioo. 

United  States, — Fox  v,  Hempfield  R.  State   v,   Curran,   45   Mo.    App.  142, 

Co.,  2  Abb.  (U.  S.)  151;  Leopold   v.  holding  that  it  is  sufficient  to  notify  the 

Godfrey,   11  Biss.  (U.  S.)  158;  Turner  officer    in   possession    that  the  addi- 

V,  Fendall,  i  Cranch  (U.  S.)  117;  Prey  tional  levy  has  been  made,  and  to  in- 

z^.  Leeper,  2  Dall.  (U.  S.)  131;  Hagan  V.  dorse    the    levy    without    taking  an 

Lucas,  10  Pet.  (U.  S.)  400;  Harris  v.  inventory  of  the  goods;  Davidson  v, 

Dennie,  3  Pet.  (U.  S.)  292;  Buck  v.  Col-  Kuhn,  i  Disney  (Ohio)  405;  Rogers  v. 

bath,  3  Wall.  (U.  S.)  344;  McCuUough  Darnaby,    4   B.    Mon.  (Ky.)  238,  io 

V,  Large,  20  Fed.  Rep.  309;  Fischer  v,  which  case  it  is  said  that  **aconven- 

Daudistal,  9  Fed.  Rep.  145.  tional   arrangement  *  *  *  might   be 

1.  Kentucky, — Com.  v,  Straton,  7  J.  made*  *  *  for  the  benefit  of  the  junior 

J.  Marsh.  (Ky.)  90.  execution,  but  stricti  juris  we  think 

Missouri, — Metzner  v,  Graham,  57  the  new  sheri£f  had  no  right  to  inter- 
Mo.  404;  Allen  V.  Davis,  53  Mo.  App.  fere  without  the  consent  of  the  old;" 
15;  State  v.  Curran,  45  Mo.  App.  142.  Bland   v,   Whitfield,   i   Jones  L.  (N. 

New  York. — Benson   v.    Berry,    55  Car.)    122,    wherein    it    is    said  that 

Barb.  (N.  Y.)  620;  Dubois  z/.  Harcourt,  "where  an  officer  has  already  levied 

20  Wend.  (N.  Y.)  41.  and   taken  the   property  into  posscs- 

North  Carolina, — Penland  v,  Leath-  sion,  a  second  officer  may  make  a  sec- 

f  rwood,  loi    N.    Car.    509;    Bland   v,  ond  levy  by  going  where  the  property 

VSThitfieid,  I  Jones  L.  (N.  Car.)  125.  is  and  making  the  indorsement  on  his 

Ohio, — Pugh  V.  Calloway,   10  Ohio  execution;"     Gilky   v.    Dickerson,   3 

St.  488.  Hawks  (N.  Car.)  341;  State  v.  Currao, 

Pennsylvania, — Winegardner  v.  Ha-  45  Mo.  App.  142,  holding  that  the  sub- 

fer,  15  Pa.  St.  144.  sequent  writ  is  levied  sub  modo  by  io- 

United  States, — Taylor  v,  Carryl,  20  forming  the  officer  in  possession  that 
How.  (U.  S.)  583;  Hagan  v,  Lucas,  10  an  additional  levy  has  been  made; 
Pet.  (U.  S.)  400;  Buck  V,  Colbath,  3  Patterson  v,  Stephenson,  77  Mo.  329; 
Wall.  (U.  S.)  334;  Fox  V.  Hempfield  R.  Tyler  v.  Dunton,  i  Tenn.  Ch.  361. 
Co.,  2  Abb.  (U.  S.)  151;  Williams  v.  But  see  Townsend  v.  Corning, 40 Ohio 
Benedict,  8  How.  (U.S.)  107;  Wis  wall  St.  335,  in  which  case  a  sheriff  who 
t'.  Sampson,  14  How.  (U.  S.)  52;  Marks  had  levied  an  execution  on  chattels 
V,  Dickson,  20  How.  (U.  S.)  503;  Covell  promised  a  constable  that  *'  he  would 
V.  Heyman,  iii  U.  S.  176;  Freeman  v,  hold  the  balance  of  said  goods  over 
Howe,  24  How.  (U.  S.)  450;  Riggs  v,  and  above  the  amount  necessary  to 
Johnson  County,  6  Wall.  (U.  S.)  166;  satisfy"  his  execution,  "for  the  pur- 
Leopold  V,  Godfrey,  50  Fed.  Rep.  145;  pose  of  satisfying  the  said  executions 
Raisin  v,  Statham,  22  Fed.  Rep.  X44.  in  the  hands  of  the  constable."    The 

England, — Bachurst  v,   Clinkard,  I  constable  copied  the  inventory  taken 

Show.  173.  by  the  sherifif,  and  made  it  a  part  of  his 

Such  of  the  foregoing  cases  as  were  return,  and  said  return  stated  a  levy 
decided  by  federal  courts  maintain  that  under  said  promise.  Thereafter  the 
the  possession  of  goods  held  under  a  sheriff  received  another  execution,  and 
writ  issued  out  of  a  United  States  duly  levied  it  upon  the  same  goods, 
court  cannot  be  disturbed  by  an  officer  which  were  still  in  his  hands.  It  was 
armed  with  a  writ  emanating  from  a  determined  that  the  constable's  so- 
state  court,  and  vice  versa,  called  levy  was  void,  and  that  both  of 

The  Utmost  that  the  Offloer  ean  Do  when  the  sheriff's  executions  should  be  first 

^he  property  has  already  been  seized  by  paid  out  of  the  proceeds  of  the  goods, 

another  officer  is   to  indorse  a  levy.  Citing  Rogers  v,  Dickey,  6  111.  644. 
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17.  Indorsement  of  the  Levy — <i.  Necessity  to  Indorse  Levy — 
(l)  Levy  on  Lands. — It  is  usual  for  the  officer  in  making  a  levy,  or 

at  a  convenient  time  thereafter,  to  indorse  his  levy  on  the  writ, 
which  indorsement  does  not  constitute  a  levy,  but  is  merely  evi- 
dence of  it.*  An  indorsement  of  the  levy  is  highly  proper,  and  is 
to  be  recommended  in  all  cases,  whether  it  is  actually  necessary  or 
not ;  and,  according  to  the  weight  of  authority,  it  is  essential  to 
the  validity  of  a  levy  on  land  that  the  sheriff  should  make  an  in- 
dorsement  of  his  levy.* 

1.  Hart  V.  Thomas,  75  Ga.  529;  Leach  tisement  into  his  return  upon  the  writ 
f.  Pine,  41  111.  65,  89  Am.  Dec.  375;  so  as  to  make  it  a  part  of  the  record; 
Duncan's  Appeal,  37  Pa.  St.  500;  Thomson,  J.,  saying:  *'  All  that  can 
McCormick  v.  Miller,  3  P.  &  W.  (Pa.)  be  required  is  that  he  [the  sheriff] 
230.  designate  the  particular  land   which 

Diitiiketioa  between  Indorsement  and  he  intends  to  subject  to  his  execution, 

BetnriL — The  indorsement  and  the  offi-  in  such  a  way  that  it  may  be  identified, 

cer's  return  are  distinct  matters;  and  and  this  he  can  do  without  leaving 

although  the  indorsement  is  a  part  of  his  office  if  he  has  the  proper  infor- 

the  return  when  made,  there  is  no  ""e-  mation.     The  designation  is  a  mental 

turn,  strictly  speaking,  until  the  writ  act;  but  in  order  that  it  may  be  valid 

has  been  actually  returned  to  the  office  as  a  levy,  it  must  be  embodied  in  some 

out  of  which  it  is  issued.     Nelson  v,  visible  memorial." 
Cook,  19  111.  440.     See  also  Douglas        In   Missouri^   the   law   being  silent 

V,  Whiting,   28   111.   362:  Hopping  v.  as  to  what  shall  be  evidence  of  a  levy 

Bornam,  2  Greene  (Iowa)  39;  Hamblen  on  land,  it  has  been  held  that  if  a  levy 

V.  Hamblen,   33  Miss.  455;  Coffee  v,  is  made,  and  a  memorandum  made  of 

Silvan,  15  Tex.  354.  the  levy  on  a  separate  piece  of  paper, 

2.  Tlie  following  cases  maintain  that  and  that  memorandum  before  the  re- 
the  indorsement  of  a  levy  on  land  is  turn  of  the  writ  is  copied  into  the  writ, 
necessary:  Ansley  v.  Wilson,  50  Ga.  no  objection  can  be  made  to  the  regu- 
418;  Few  V.  Walton,  62  Ga.  447;  Doug-  larity  of  the  officer's  course.  Duncan 
las  V,  Whiting,  28  111.  362;  McBurnie  v,  Matney,  29  Mo.  368. 

V.  Overstreet,  8  B.  Mon.  (Ky.)  300;  Centra. — The  following  cases  deny 
Jones  V.  Allen,  88  Ky.  381;  Vallan*  that  it  is  necessary  to  indorse  the 
dingham  v.  Worthington,  85  Ky.  83;  levy:  Van  Gelder  v.  Van  Gelder,  26 
Dorsey  V.  Dorsey,  28  Md.  388;  Wright  Hun  (N.  Y.)  356;  Deputy  Sheriff  v. 
V,  Orrell,  19  Md.  151;  Sanger  z^.  Tram-  Earle,  18  R.  I.  531.  In  the  last-men- 
mell.  66  Tex.  361 ;  Redlick  v.  Williams  tioned  case,however,it  is  conceded  that 
(Tex.  1887),  5  S.  W.  Rep.  375.  See  the  usual  and  safer  mode  of  levying 
also  U.  S.  V.  Hess,  5  Sawy.  (U.  S.)  an  execution  on  land  is  to  indorse  on 
533.  the  execution  a  statement  to  the  effect 
In  Demint  v,  Thompson,  80  Ky.  255,  that  it  has  been  levied,  describing  the 
it  is  held  that  the  officer's  levy  need  estate  and  noting  the  date  of  the  levy, 
not  be  reduced  to  writing  at  the  time  In  Oalifernin  it  has  been  held  that 
the  levy  is  made.  any  act  on  the  part  of  the  officer  show- 
In  Hamblen  v.  Hamblen,  33  Miss,  ing  an  intent  to  sell  the  specific  land 
45S.  it  was  said:  '*It  is  unquestion-  and  subject  it  to  the  satisfaction  of  the 
ably  the  duty  of  the  marshal  or  judgment,  followed  by  a  sale,  consti- 
sheriff  to  enter  the  levy  upon  the  exe-  tutes  a  levy  of  the  execution  as  against 
cution;  and  it  is  desirable  that  he  the  defendant,  and  that  the  purchaser 
should  do  so,  as  the  means  of  preserv-  "  as  to  all  the  acts  of  the  officer  *  *  * 
ing  the  evidence  of  it."  which  precede  the  sale  *  *  *  may 
In  Herr  v.  Broadwell,  5  Colo.  App.  rely  upon  the  legal  presumption  that 
467.  it  was  held  that  it  is  immaterial  they  have  been  duly  performed." 
that  the  fact  of  the  levy  is  not  in-  Blood  7/.  Light,  38  Cal.  649. 
dorsed  upon  the  writ  where,  during  its  In  Kiehigan  it  has  been  held  that 
life  and  by  its  authority,  the  sheriff  where  a  notice  of  levy  in  the  form 
advertised  certain  specified  real  estate  prescribed  by  Comp.  L.,  §  4685,  is  re- 
lor  sale,  and  incorporated  the  adver-  corded  in  the  office  of  the  register 
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(2)  Inventory  of  CA^ftei^.—lt  wouJ4  seem  th^t,  awarding  to 
the  weight  of  authority,  it  is  necessary  tjiat  a  levy  on  chattels 
should  be  indorsfed  on  th.e  writ  f  but  the  courts  hay^?  nqt  4gree4 
upon  this  question.* 

4  Sehedule  or  iRT^ntcatj  of  the  chattels  i§  Dpt  i)(ece$sary  in  al)  cases  to 
constitute  a  valid  ieyy,  according  to  the  weight  of  authority ;  bijf 
it  is  highly  proper  to  make  such  inventorj^  pr  §phedule,  especially 
when  the  cnattels  ^re  ajlowpd  tp  reiriain  in  the  debtor's  posses- 
sion.* 

of  deeds,  it  is  immaterial  tliat  there  is  Sxeoation  Iisued  by  Jnetioe.— Rct. 
no  indorsement  pf  the  \^vy,  VrQmiiii  Stat.  Wiscpnsin,  p.  120,  g  191.  requires 
V.  JhoQipson,  s%  Miph*  459;  thfi  court  the  indorsement  of  a  levy  upon  chat- 
saying:  "That  the  officer  must  att^ft  tels  made  by  virtue  of  ^n  execution 
the  intellectual  acf  of  levying,  by  a  issued  on  a  judgment  rendered  bp  a 
i^ritten  mefnorial  of  soifie  kind.canOQt  justice  of  the  peace.  Sprague  9. 
be  deqie4-  So  much  is  fairly  impU(:4.  Brown»  40  Wis.  6ie. 
But  it  is  F)pt  admitted  that  the  visible  But  see  Havens  v.  Gordon,  5  Hua 
evidence  r^qiiU.ed  pan  only  exist  io  (K.  Y.)  176,  holding  that  the  omissioa 
the  forrq  of  an  iudprsement  qr  th*  of  a  constable  to  indorse  h^s  levy 
i^rit.  t  *  #  ^o  4oubt  It  is  the  better  upon  an  execution  issued  on  a  judg- 
ment recovered  in  a  justice's  court,  as 
required  by  statute,  is  not  fatal,  as 
the  statute  is  directory  merely.  Sec 
also   McBurnie    v.   Ovprstreet,  8  B. 

Mon.  (Ky.)  300* 

S.  Toulmin  ^.  Lesesoe,  a  Ala.  359; 
Quackenbush  v.  Henry,  43  Uiph.  75! 
State  V.  Doan,  39  Mo-  44>  Haggjcrty 
V.  Wilber.  16  Johns.  (N.  Y.)  887,  a  Am. 
Dec.  381 ;  Bond  ^.  Willett,  31  H,  Y. 
loa.  89  Pow.  Pr.  (N.  Y.)  47;  Both  f. 
Wells,  29  ^.  Y.  471;  Green  p.  Burke, 
23  Wend.  (H.  Y.)  490;  Bee|cmai>  «• 
Laf?sipg,  3  Wend.  (N.  Y.)  44^.  80  Am. 
Dec.  707;  Watts  v.  Cleaveland,  3  ^'  B. 
Smith  {N.  y.)  553;  Pugh  v.  Callpway, 
10  Ohio  St.  4S8,  ivhiefeip  it  is  ^ajdthat 
an  inventory  is  no(  fi^cpss.ary.  but 
certainly  desirable;  Mipor  v.  Smith, 
13  Ohio  St.  79*  Wood  V.  Van^rsdale, 
3  Rawle  (Pa.)  401;  Wei<}^nsaul  9. 
Reynolds,  49  Pa.  St.  73;  Sprague  f. 
BrpwB,  40  Wis-  6fe,  in  whicft  p^se  it 
is  hel<|  that  fa  ^n  actjoR  for  coay^r- 
$ipn  ag^in^t  the  ppper,  he  may  s^QW 
the  levy  by  parol. 

In  Earrs  APPPal,  13  P»..  St.  4I3. 
Coulter,  J.,  in  adverting  tp  jhe  duty 
Qf  thp  sberiff  in  general  to  makp  a 
schedulp,  s^ys  that  (here  are  cases 
where  pv^ry  ^rtiple  cpuU}  no|  and 
need  apt  h®  specified,  pn  f^ccount  of 
their  variety  an^  p?inutepes5,  j>s  in 
case  of  ^.  stock  of  gOQd§  in  a  store. 

WwW9f  «Ht?1|«.  —  In  Farpicrs' 
Bank  V.  Masfey.  I  H^rr,  (Pel.)  18^,  it 
was  hpW  thM,  Hpder  a  §tati)te,  it  was 


practice  tp  indorse  the  fact  of  levy  on 
the  execution  when  it  is  feasible  to  do 
so,  but  the  levy  cannot  be  regarded  as 
imperfect  for  the  want  of  it,  where  the 
proper  noticp  is  regularly  {recorded.*' 

lu  Washiag^a  it  is  provided  by 
statute  that  a  levy  on  real  estate  shall 
be  made  by  filing  a  copy  of  the  writ 
and  a  description  of  the  property  with 
the  county  auditor.  Front  St.  Cable 
R.  Cq.  V,  Drake,  65  Fed.  Rep.  539. 

In  Wiseonsia  all  that  is  necessary  to 
make  a  regular  sale  of  re^l  estate  upon 
an  execution  is  to  publish  the  notice  of 
sale  as  required  by  statute,  and  make 
the  sale  at  tho  time  mentioned  in  such 
published  notice,  no  entry  of  a  levy 
upon  the  execution  being  niscess^-ry  to 
perfect  such  sale.  Hammel  v.  Queen's 
Ips.  Co.,  54  Wis.  7«f  following  ^^^itf 
V,  Phoenix  Ins.  Co.,  53  Wis.  361. 

1.  Toulmin  v.  Le^esne.  2  Ala.  359; 
Davidson  v.  Waldron,  31  111.  120,  63 
Am.  Dec.  206,  wherein  it  is  said  that 
it  is  believed  that  *'  all  courts  hold  a 
Irvy  should  be  indorsed  on  the  fi< 
ft.\^"  Barnes  v,  Billington,  \  Wash. 
(U.  3.)  29,  v:herein  it  is  said  that  the 
property  should  be  designated  so  that 
others  having  executions  oj  dealings 
with  the  (febtormay  know  what  prop- 
erty is  affected;  M'Clelland  v.  SHng- 
luflf,  7  W.  &  S.  (Pa.)  134,  48  Am.  Dec. 
224,  wherein  the  same  reason  is  as- 
signed; Stanley  v,  Moynihan,  45  III. 
App.  192,  wherein  it  is  s^id  that  the 
seizure  constitutes  a   levy,  and  that 


the  indorsement  is  for  the  purpose  of  necessary  to  inf|]c(e  an  inventofy^  01 
furnishing  evidence  of  it  ^nd  of  the  and  appraise  (ha  gQo49,  ap4  partica- 
4ata,  larly  sppcjf y  (Sfticfe  J^f f fplp  ipyieij  (^pon. 
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i#Ty  (n  Ortff  la  the  fim  Jnptwfe  — The  sheriff  may  l^vv  on  a  stock 
of  goods  in  gross,  as  is  sometimes  convenient  when  ne  is  pressed 
for  time,  or  when  it  is  inconvenient  at  thp  time  pf  making  the  leyy 
to  write  oMtan  inventory;  and  bp  wiU  be  entitled  tojthe  necesss^ry 
time  to  make  his  invoice.^ 

k  Generaj.  Propositions  as  to  Me;tjiop  of  Making  In- 
dorsement— T|i^  iTMWfvy  ?Moi9ipD. — It  is  not  necessary  that  the 
officer  should  use  tecjinipal  precision  in  describing  the  acts  per- 
formed by  him,  find  it  is  snfficient  if  it  appear,  by  reasonable 
construction,  thftt  everything  necessary  tQ  constitute  a  valid  leyy 
has  been  performed;^  but  the  feet  qf  a  levy  must  be  stated  in 
positive  terms,  and  cannot  be  left  to  implication.' 

Oiiin»t  tk«  lA^onemei^t  il^QiOd  b0  Hade. — It  is  insufficient  to  indorse 
the  levy  in  a  book  or  on  a  loose  sheet  of  paper ;  *  but  the  officer 

Hew  Jeney  Btatate. — Rev.  Laws  N.  lot  of  lumber  consisting  of  fencing, 

J.,  p.  552,  §  67,  provides  that  a  con-  flooring,  sheeting,  studding,  sidings, 

stable,  in  levying  an  execution  issued  etc.,  as  t)ie  property  of  P.."  was  void 

out  of  a  justice's  court,  shall  take  an  for  want  of   precision  ana  certainty, 

inventory  jn  wriMng  of  such   ai)d  so  But  jn  Morgan  v.  Sheriff,  J4  OJiio  St. 

much  of  the  property  of  the  cfefendr  102,  it  was   l^eld   that   a  levy  01^  si^ 

ant  as  he  means  and  intepds  to  levy  hpndred  tons  of  railroad  iron  was  rea- 

upon.    Nelson  f.  Van  Gazelle  VaJye  sop^bly  certain,  although  thp  property 

Mfg.  Co.,  45  N.  J.  £q.  594.     See  also  levied  on  coipposed  part  of  a  larger 

Lloyd  V,  Wyckoff,  11    N.   J.   L.    2x8,  quantity;  and  that  parol  eyidence  was 

wherein  it  is  said  that  an  inventory  admissible  for  the  purpose  of  idenM^Y* 

is  to  be  recommenced   in  all   cases  ing  the  particular  iron  levied  upon, 

whether  actually  necessary  or  not.  SiBTy  E(|niyal0nt  ^  S^isure. — The  verb 

VeeeHity  to  0|ye  Pel^tpf  ^gypptory.-^  "to  Ipyy"  p[iay  be  used  to  import  a 

It  is  no  part  of  the  duty  of  the  shpriff  seiaure.  Pyer  r.  Etroyrc,  2  Gill  (McJ.) 

in  making  a  levy  to  make  an  iijvenr  J50.  41  Am.  Dep.  410. 

tory  and  appraisal  and  give  th.e  same  '*  Appartpnanopv"  Inffu^ipQt  tQ  Com- 

to  the   judgment  debtor;    and  even  prfiheii4    Chattelff.  —  In     Munroe     v, 

when  the  property  tak.en  belongs  tp  Thomas,  5  Cal.  470.  there  was  a  )evy 

a  class  or  kind  that  is  exempt  from  op  ^  ferry  an4  "appurtenances"  be- 

execution  to  a  specified  amount,  the  longing  thereto,  and  it  was  held  that 

officer  ne!B4   not   furnish   the   debtor  the   term  *' appurtenances"    was  ^op 

with  such  an  inventory  in  ortjer  \o  general,  vague,  an4  indefinite  to  com- 

enable  him  to  select  what  he  claims  prehend  any  personal  property, 

as  exempt.     Ferguson  v.  Washer,  49  |4»vy  i^pon  Klffht,  Ti^le,  an4  Interest. — 

Mich.  390.  In  Waid   v.  Gaylord,  I  Hun"  (N.  Y.) 

1.  Grove  v,  Harris,  35  T.ex.  320,  607,  it  was  held  that  a  levy  upon  the 
^er  Walker,  J.  ngl>t,  title,  and  interest  of  ^he  defend- 

2.  Hissell  V.  Nooney,  33  Conp.  411.  ^pt  in  chattels  w^s  equivalent  to  a 
I^Dt  the  more  particular  the  sheriff  is  levv  ^pon  the  things  themselves. 

in  the  enumeration   of  chattels,  the  f^%m^Vox^. — Th.e  levy  must  be  signed 

belter.    Per  Rogers,  J,,  in  Wilsop's  by  the  officer  makipg  it.     Rutherford 

Appeal.  13  Pa-  S^  426.     See  further  y,  Crawford,  53  Ga.  138.     But  where 

Law  V.  Smith,  4  Ind.  56,  holding  that  t^e  sheriff  inadvertently  omits  to  sign 

a  levy  "ijpon  the  property  of  R.  (^  his   name   to   the    levy,    he    may   be 

S.."   without   designating   thp    kind,  permitted,  on  ^n  affidavit  of  illegality, 

quantity,  or  value  of  the  property,  is  Jo   sign   i^  nunc  pro  tunc.     Sharp  r. 

insufficient.      To  the   same   effect  is  Kennedy,  50  Ga.  208. 

B:»lling  tr.  G^ntt,  93  Ala.  89,  in  lyhich  8.  Per  Marshall,  CJ.,  \r\  Scriba  v, 

cjise  it  was  intimated  that  a  levy  on  peanes,  i  Brock.  (U.  S.)  166. 

one  hundred  bales  of  cotton,  more  or  \,  State  v.  Vick,  3  Ired.  L.  (N.  Car.) 

less,  is  void  for  uncertainty.  d88;    Piclfspn  v^  Peppers,  7  Ired.  L. 

In  Payne  v.  Bjllingham,   10  loiya  (N.  C^r.)  429;   Sacp  v.  Hopkinton,  29 

360,  it  w;»s  held  that  a  leyy  "  upon  a  M/e.  268. 
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may  make  a  memorandum  of  his  levy  on  a  separate  piece  of 
paper,  and  thereafter,  before  the  return  of  the  writ,  copy  the 
memorandum  on  the  writ  ;*  or  he  may  write  out  and  sign  his  levy 
on  a  separate  piece  of  paper,  and  paste  or  otherwise  securely  attach 
?t  to  the  execution :  and  this  is  the  usual  course  when,  by  reason  of 
other  indorsements  on  the  writ,  it  is  more  convenient  to  do  so.* 

Time  of  Seizare. — It  is  not  necessary  that  the  time  of  the  seizure 
should  be  mentioned,  and  it  is  seldom  if  ever  done,' 

statutory  Beqnirementt.  — In  describing  property,  a  levy  which  fuIv 
stantially  corresponds  with  the  requirements  of  a  statute  prescrib- 
ing how  the  property  shall  be  described  will  be  upheld,*  and  such 
compliance  with  the  statute  is  insisted  upon.®  It  is  not  indis- 
pensable that  the  directions  of  the  statute  should  be  literally 
observed.* 

Amendment  of  Indorsement. — While  the  execution  is  still  in  the 
hands  of  the  officer,  and  before  it  has  been  returned,  the  oflBcer 
may  amend  his  levy.'^    For  any  vagueness,  uncertainty,  or  defects 

In  M'CleUand  v,  Slingluff,  7  W.  &  made,  and   the   indorsement  was  re- 

S.  (Pa.)  134,   42   Am.  Dec.  224,  it   is  garded  as  substantiaUy  stating  that 

said  :  **  When  ♦  *  *  there  is  nothing  the   execution  was   levied  the  day  it 

attached  to  the  execution  which  indi-  reached    the   officer's   hands.     Citing 

cates  that  a  levy  has  been  made  on  Doak  v,  Duncan,  Litt.  Sel.  Cas.  (Ky.) 

the  execution,  it  would  peril  the  just  176. 

rights  of  creditors  to  permit  the  omis-  Statute  Seqniring  Indorsement  of  B'^ 

sion  of  it  to  be  supplied  by  the  oath  eeipt  Inapplioable. — A  statute  requir- 

of  the  deputy  sheriff,  or  by  any  other  ing  ai\  indorsement  of  the  time  when 

parol  proof.     It  is  necessary  that  we  the   execution  was  delivered  to  the 

should  require  that  there  should  be  sheriff  does  not  make  it  necessary  10 

something  on  the  execution  itself,  or  indorse  the  time  of  its  being  levied, 

accompanying  it,  to  show  a  levy,  and  Hatcher  v,  Kelly,  i  Bibb  (Ky.)  282. 

the    goods    on   which   the  levy   was  The  Honr  and  Kinnte  need  not  be 

made,  to  prevent  subsequent  execu-  stated,  but  only  the  day,  when  the 

tion    creditors    and    others    dealing  officer  is  required  by  a  general  enact- 

with  the  debtor   being  deceived   and  ment  to  state  the  time  when  the  levy 

defrauded.*'  was    made.      Cowls    v,    Hastings,  9 

1.  Duncan  v,  Matney,  29  Mo.  368,  Met.  (Mass.)  476. 

77  Am.  Dec.  575.  4.   Huggins  v,  Ketchum,  4  Dcv.  & 

8.  Stanley  v,  Moynihan,  45  111.  App.  B.  L.  (N.  Car.)  414.     See  also  Doe  9. 

192;  McCormick  v.  Miller,  3  P.  &  W.  KoHock,  3  Houst.  (Del.)  326. 

(Pa.)  230.  6.  Borden  v.  Smith,  3  Dev.  &  B.  L. 

8.  Per    Kennedy,   J.,   In    Fitler    v.  (N.  Car.)  34;  Blanchard  v.  Blanchard, 

Patton.  8  W.  &  S.  (Pa.)  455.     See  also  3  Ired.  L.  (N.  Car.)  105;    Huggins  v, 

Kightlinger*s  Appeal,  loi  Pa.  St.  540,  Ketchum,  4  Dev.  &  B.  L.  (N.  Car.) 

in  which  case  a  levy  which   was  not  414. 

dated  was  upheld  -because  it  appeared  6.  Baker    v.    Baker,    125    Mass.  7: 

from    an    order  made   thirteen   days  Morrisey  v.  Love,  4  Ired.  L.  (N.  Car.) 

after  the  issuance  of  the   execution  z^^  per  Gaston,  J.;   Chasteen  v.  Phil- 

that   the   writ   had   been    previously  lips,  4  Jones  L.  (N.  Car.)  459.  69  Am. 

levied,  as  the  order  specially  directed  Dec.  760,  in  which  case  Pearson,  J.. 

that  the  lien  of  the  levy  should  re-  says  that  "another  mode  of  dcscrip- 

main.  tion  will  suffice,  provided  the  land  is 

In   Scott   V.  Scott,  85    Ky.  385,  the  thereby  as  well  identified." 

sheriff  indorsed   the   time   when   the  7.  Johnson  v.  Sommers,  3  111.  App. 

writ  came  to  his  hands,  and  immedi-  55,  in  which  case,  pending  an  action 

ately  following  such  indorsement  was  of  replevin  against  the  sheriff,  he  wai 

an  indorsement  of  the  levy,  without  permitted   to  make    an    amendmenL 

gtatipg  expressly  when  the  levy  was  See  also  Kelson  v.  Cook,  19  III.  44^ 
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of  description  in  the  levy,  the  proper  remedy  is  to  apply  to  the 
court  for  leave  to  have  the  levy  amended.* 

c.  Indorsement  as  to  Levy  on  Land— (i)  Necessity  to 
Describe  Premises. —  Although  the  sheriff  need  not  have  the 
premises  surveyed,*  yet  the  premises  should  be  described  properly, 
and  it  is  not  sufficient  merely  to  indorse  the  fact  of  a  levy.' 

(2)  The  Requisite  Certainty — In  General. — The  land  should  be 
so  described  that  it  can  be  identified  and  ascertained  by  the  ordi- 
nary mode  of  identifying  lands,  that  is,  by  giving  the  county,  the 
civil  district  in  which  it  lies,  such  natural  objects,  if  there  be  any, 
as  will  serve  to  guide  a  party  to  the  locality,  and  such  metes 
and  bounds  as  shall  include  the  land,  or  such  other  description  of 
boundaries  as  by  reference  to  other  adjoining  tracts  will  distin- 
guish the  tract  levied  upon  from  any  other  tract  of  land  owned 
by  the  same  party  in  that  vicinity;  and  for  this  purpose  the  name 
of  the  owner  should  be  given.* 

holding  that  while  the  writ  remains  B.  L.  (N.  Car.)  414,  it   was  held  that 

in  the  officer's  hands  and  under  his  where  the  levy  of  an  execution  issued 

control,  he  can  erase  his  indorsement  out  of  a  justice's  court  is  insufficient 

and  substitute  another  in  its  place.  by  reason  of  its  failure  to  describe  the 

Alteration  of  Levy  after  Setom.— In  land  levied  on,  the  defendant  in  exe- 

Wills  V,  McKinney,  41  N.  J.  L.  120,  it  cution  may  move  the  county  court  to 

was  held  that  it  is  not  permissible  to  stay  an  order  of  sale  based  on  such 

alter  the  levy,  after  a  return  has  been  levy, 

made,  without  notice  to  the  plaintiff.  Oeorgla   Code,    §3640,   requires    the 

1.  Donaldson  v,  Danville  Bank,  20  entry  of  the  levy  to  "  plainly  describe 
Pa.  St.  245.  See  also  Heartley  v.  the  property  levied  on."  Williams  v, 
Beaum.  2  Pa.  St.  165.  See  further  Hart.  65  Ga.  201;  Ansley  v,  Wilson, 
spoor  V,  Holland,  8  Wend.  (N.  Y.)  445.  50  Ga.  418. 

Clerical  Srron. — In  Porter  v.  Mar-  An  Appurtenance,  however,  need  not 

incr,  50  Mo.  364,  it  is  said  :  **  The  levy  be  expressly  mentioned  or  described, 

of  one  of  the  executions  being  dated  Morgan  v.  Mason,  20  Ohio  401. 

the  day  before  its  issue,  is  an  evident  4.  Per  Freeman,   J.,    in   Easley   v, 

clerical  mistake  and  does  not  vitiate  McLaren,  i  Baxt.  (Tenn.)  i.     See  also 

it."    To  the  same  effect  is  White  v.  the  following  cases  in  which  the  levies 

Farley,  81  Ala.  563.    See  also  Perkins  were  considered  void  for  uncertainty: 

V.  Spaulding,  2  Mich.  157.  Dorsey  v,  Dorsey,  28  Md,  388,  wherein 

2.  Cain  V.  Maples,  I  Hill  L.  (S.  Car.)  the  levy  described  the  property  as 
304,  26  Am.  Dec.  184,  wherein  John-  **one  law  office  and  a  lot  of  ground  on 
son,  J.,  says  that  the  sheriff  has  no  which  it  stands;"  Brown  v.  Dickson,  2 
authority  to  make  a  survey,  and  that  it  Humph.  (Tenn.)  395,  37  Am.  Dec.  560, 
is  in  the  power  of  the  debtor,  if  he  de-  wherein  the  levy  described  the  prem- 
sires  a  minute  description  of  the  land,  ises  as  "lot  number —  in  the  town 
to  furnish  the  sheriff  with  a  descrip-  of  G. ;"  Heartley  r.  Beaum.  2  Pa.  St. 
tion  of  the  premises  as  minute  as  may  165,  wherein  Sergeant,  J.,  says  that  a 
be  desirable.  levy  on  all  the  defendant's  property 

S.  Fitch  V.  Pinckard,  5  111.  69,  in  general  terms,  such  as  **all  his  lands 
wherein  it  is  said  that  the  require-  in  Pennsylvania,"  is  a  mere  nullity; 
ment  that  the  property  taken  shall  be  Ansley  v,  Wilson,  50  Ga.  418,  holding 
accurately  described  is  for  the  bene-  that  a  levy  on  *'a  lot  in  the  eastern 
fit  of  the  debtor,  creditor,  and  pur-  part  of  A.,  as  the  property  of  the  de- 
chaser;  McBurnie  v.  Overstreet,  8  B.  fendant,"  is  wholly  insufficient. 
Mon.  (Ky.)  300,  holding  that  a  mere  The  Sights  of  Forehasers  having  In- 
entry.  "Levied  October  9th,  1849."  is  tervened.  less  strictness  in  the  descrip- 
insufficient;  Beyschlag  v.  Van  Wag-  tion  of  the  premises  is  required, 
oner,  46  Mich.  91.  Williams  v.  Hart,  65  Ga.  201,  wherein 

Id  Huggins  v.  Ketchum,  4  Dev.  &  the  following  description  was  upheld: 
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BeMon%bl9  Oertainty. — It  is  necessary  to  describe  the  premises 
seized,  with  reasonable  certainty,  and  as  a  general  rule  a  levy 
which  is  reasonably  certain  will  be  upheld.^  The  premises 
should  be  described  with  sufficient  particularity  and  distinctness 
to  enable  a  purchaser  to  know  what  he  is  buying,  and  to  enable 
the   officer   to.  put   the    purchaser   into    possession.*     But  the 

"  Nine  hundred  acres  of  land,  as  the  against  specific  property,  and  a  levy 

property  of  H.,  one  of  the  defendants,  adopting  the  description  contained  ia 

said   property  being  situated   in,  and  the  decree  was  considered  sufficient 

in   the  vicinity   of,   Union  Point,  G.  although    the    description  was  loose 

County,  Georgia."  and   somewhat  uncertain.     See  also 

Land  Not  Induded  in  the  Levy  cannot  Gunn   v.  Jones,  67  Ga.  398,  holding 

be   sold   by   the    sheriff.     Rodgers   v,  that  the   levy   of  a  mortgage  /.  ]a. 

Gibson,  4  Yeates  (Pa.)  11 1.  must    correspond   to   the   description 

Inaoonraoies  as  to  Portion  of  Lots  contained  in  the  mortgage. 
Takon. — A  levy  on  one  lot  which  is  1.  Burrowes  v.  Gibson,  42  Mich. 
well  described  is  not  affected  by  the  121,  holding  that  the  levy  must  con- 
insufficient  description  of  other  lots  tain  such  descriptive  facts  as  may  be 
included  in  the  same  levy.  Cleveland  practicable  and  essential  for  identiii- 
V.  Allen,  4  Vt.  176.  cation;  Smith  v.  Smith.  66  N.  H.6ir, 

Levy  on  Land  in  whioh  Debtor  Has  In-  Saunders  v.  Nashua  First  Nat.  Bank, 
tereit  after  Partition. —  In  Smith  v,  61  N.  H.  31;  Farrior  v,  Houston,  100 
Crosby,  86  Tex.  15,  the  defendant  in  N.  Car.  369;  Wildasin  v.  Bare.  171  Pa. 
execution  owned  an  undivided  inter-  St.  387;  Hyskill  v,  Givin,  7  S.  &  R. 
est  in  a  certain  league  of  land,  and  (Pa.)  369;  Helms  v.  Alexander,  10 
prior  to  the  levy  a  decree  of  partition  Humph.  (Tenn.)  44;  Parker  v.  Swan, 
was  rendered  setting  apart  to  him  a  I  Humph.  (Tenn.)  80;  Wright  v.  Wat- 
particular  portion  of  the  league;  and  son,  11  Humph.  (Tenn.)  529;  Brigance 
it  was  held  that,  the  decree  partition-  v,  Erwin,  i  Swan  (Tenn.)  375;  Trotter 
ing  the  land  not  having  been  recorded  v.  Nelson,  i  Swan  (Tenn.)  7,  holding 
at  the  time  of  the  sale,  a  levy  on  all  that  the  levy  must  be  certain  to  a 
his  right,  title,  and  interest  in  and  to  reasonable  intent;  Pound  v,  Pullen,  3 
the  league,  describing  it,  without  de-  Yerg.  (Tenn.)  338,  wherein  it  is  said 
scribing  the  particular  portion  other-  that  "the  levy  ought  to  show  the  lo- 
wise  than  as  that  which  had  been  set  cation  of  the  land  levied  on,  to  a  rea- 
off  to  him,  was  sufficiently  certain,  sonable  certainty;"  Smith  v.  Crosby, 
as  it  could  have  but  one  meaning,  86  Tex.  15;  Mitchell  v.  Ireland,  54 
namely,  that  the  sheriff  levied  upon  Tex.  301,  holding  that  a  vague  and 
every  interest  in  the  league  of  land  indefinite  levy  upon  a  portion  of  a 
described  which  the  defendant  in  exe-  larger  tract  will  not  be  upheld;  Maeck 
cution  had  at  the  time  the  levy  was  v  Sinclear,  10  Vt.  103,  Gau It  v.  Wood- 
made,  bridge,  4  McLean  (U.  S.)  329;  Gilmao 

Ooanty  in  Whieh  Land  Ii  Situate. —  v.  Thompson,  11  Vt.  643,  holding  that 
It  is  not  absolutely  necessary  to  state  there  need  be  no  more  certainty  than 
in  what  county  the  land  lies,  as  it  will  certainty  to  a  common  intent, 
be  presumed  that  it  is  situated  in  the  8.  Rutherford  v.  Crawford.  53  Ga. 
county  in  which  the  officer  made  the  138;  Anderson  v.  Lee,  53  Ga.  1S9: 
levy,  for  the  reason  that  he  has  no  Brown  v.  Moughon,  70  Ga.  756;  Erin- 
power  or  authority  to  levy  on  land  in  son  v,  Lassiter,  81  Ga.  41;  Dorsey  v. 
any  other  county.  Wright  v.  Watson,  Dorsey,  28  Md.  388;  Williamson  v. 
II  Humph.  (Tenn.)  529;  Pound  v.  Perkins,  I  Har.  &  J.  (Md.)  449;  Waters 
Pullen,  3  Yerg.  (Tenn.)  338.  See  also  v,  Duvall,6  Gill  &  J.  (Md.)  76;  Helms 
Scolly  t/.  Butler,  59  Ga.  849,  in  which  v,  Alexander,  10  Humph.  (Tenn.)  44< 
case  the  caption  of  the  levy  was  wherein  McKinney,  J.,  says  .  that 
looked  to  for  the  purpose  of  ascertain-  there  must  be  such  ascertainment  by 
Ing  in  what  county  the  land  was  situ-  description  as  to  prevent  one  piece  of 
ated.  land  being  levied  upon  and  another 
Levy  of  Bpeoial  Ezeontion. — In  West-  piece  being  conveyed;  Brigance  v. 
ern  Union  Tel.  Co.  v.  Hill,  86  Ga.  500,  Erwin,  i  Swan  (Tenn.)  375;  Parker  v. 
tbe  execution  was  issued  on  a  decree  Swan,  i  Humph.  (Tenn.)  80;  Gibbs  v. 
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description  need  not  necessarily  be  such  that  the  land  may  be 
identified  by  inspection  of  the  levy  and  deed ;  and  if  the  descrip- 
tion be  general,  but  sufficiently  accurate  to  enable  the  land  to  be 
identified  by  the  use  of  such  means  as  are  admissible  in  a  court 
of  justice  for  that  purpose,  the  description  will  be  deemed 
sufficient.* 

TtdmiMd  Aeenraey. — No  technical  words  are  necessary,  and  any 
description  sufficient  to  fix  the  boundaries  of  the  land,  or  to  fully 
identify  and  distinguish  the  land,  is  sufficient.* 

Thompson,  7  Humph.  (Tenn.)  180;  describes  land  as  to  distinguish  it 
Stephens  v.  Taylor, 6  Lea  (Tenn.)  307;  from  all  other  tracts  should  be  upheld; 
Easley  V.  McLaren,  I  Haxt.  (Tenn.)  i;  Christian  r.  Mynatt,  11  Lea  (Tenn.) 
Coffee  V.  Silvan.  15  Tex.  354,  wherein    615. 

Wheeler,  J.,  says  that  although  the  Parol  Xvid#no0. — In  some  cases  it 
entry  is  a  mere  memorandum,  made  has  been  held  that  where  the  descrip- 
ofien  with  very  little  care,  merely  to  tion  is  ambiguous,  resort  may  be  had 
show  the  fact  of  a  levy,  yet  it  ought  to  parol  evidence.  Summerlin  v.  Hes- 
undoubtedly  to  contain  sufficient  cer-  terly,  20  Ga.  689,  65  Am.  Dec.  639. 
tainty  of  description  to  show  on  what  See  also  Jackson  v.  Jackson,  13  Ired. 
the  levy  was  made;  Maeck  t/.  Sinclear,  L.  (N.  Car.)  159;  Hoffman  v.  Danner, 
10  Vt.  103;  Gault  v.  Woodbridge,  4  14  Pa.  St.  25,  wherein  Bell,  J.,  says 
McLean  (U.  S.)  329,  wherein  it  is  said  that  "where,  either  from  the  general- 
that  there  should  be  such  certainty  as  ity  of  the  terms  used,  uncertainty  of 
to  enable  any  one  to  know  the  land  delineation,  or  seeming  contradiction 
taken.  of    description,    a    doubt    is    raised 

L  Per  Stayton,  C.J.,  in  Smith  v,  affecting  the  boundaries  of  the  levy, 
Crosby,  66  Tex,  15.  See  also  Laugh-  its  particular  locality  or  extent,  re- 
lio  V,  Hawley,  9  Colo.  170,  holding  course  is  necessarily  had  to  evidence 
that  the  levy  will  be  upheld  where  aliunde;"  Hilliard  v.  Phillips,  81  N. 
persoQB  familiar  with  the  property  are  Car.  99;  Titusville  Novelty  Iron 
able  to  identify  it  without  difficulty  Works*  Appeal,  77  Pa.  St.  103;  Wilda- 
from  the  description  given;  Belk  v.  sin  v.  Bare,  171  Pa.  St.  387;  Spang  v. 
Estes,  82  Ga.  238;  Swift  v.  Lee,  65  111.  Schneider,  lO  Pa.  St.  193;  Erb  v, 
336,  wherein  it  is  maintained  that  any  Scott,  14  Pa.  St.  20;  Scheetz  v,  Fitz- 
description  which  is  sufficient  to  easily  water,  5  Pa.  St.  126.  Compare  Chas- 
locate  and  identify  the  land  should  be  teen  v,  Phillips,  4  Jones  L.  (N.  Car.) 
upheld:  Buckholder  v.  Sigler,  7  W.  &  459,  69  Am.  Dec.  760,  where  Pearson, 
S.  (Pa.)  154;  Inman  V.  Kutz,  10  Watts  J.,  says:  "If,  although  the  descrip- 
(Pa.)  90,  holding  that  it  is  sufficient  if  tion  in  a  levy  is  not  sufficient,  a  sale 
the  terms  used  show  what  was  in-  under  it  can  be  made  good  by  proof 
tended  to  be  levied  upon,  and  that  of  facts  which  are  not  set  out  as 
where  doubtful  expressions  are  em-  part  of  the  description,  the  effect  will 
ployed,  the  construction  should  be  fa-  be  to  defeat  the  operation  and  pur- 
vorable  to  the  purchaser;  Parker  v.  poses  of  the  statute,  and  allow  land 
Swan,  I  Humph.  (Tenn.)  80,  34  Am.  to  be  sold  without  the  safeguards 
Dec.  619,  wherein  a  levy  on  a  named  which  the  legislature  has  provided 
number  of  acres  of  land  lying  on  the  against  fraud  and  surprise."  Citing 
vest  fork  of  a  named  river  was  con-  Phillipse  v.  Higdon,Bu8b.  L.  (N.  Car.) 
sidered  somewhat  vague,  but  was  up-    380. 

held,  and  it  was  declared  that  all  that  3.  Berry  v.  Griffith,  2  Har.  &  G. 
is  necessary  18  "  some  general  descrip-  (Md.)  337,  18  Am.  Dec.  309;  Wills  v, 
lion  that  will  by  reasonable  intend-  McKinney,  41  N.  J.  L.  120;  Judge  v, 
ment  connect  it  with  the  sale  and  Houston,  12  Ired.  L.  (N.  Car.)  108, 
deed,  so  that  a  tract  of  land  different  holding  that  no  certain  degree  of  par- 
from  the  one  levied  on  may  not  be  ticularity  is  required:  Inman  v.  Kutz. 
gold  and  conveyed;"  Trotter  v.  Nel-  10  Watts  (Pa.)  90,  holding  that  more 
son.  I  Swan  (Tenn.)  7;  Vance  v.  laxity  of  description  is  allowed  than 
M'Nairy,  j  Yerg.  (Tenn.)  171,  24  Am.  in  deeds  and  conveyances,  because  the 
Dec.  551,  holding  that  a  levy  which  so    defendant's  title  is  not  always  ascer- 
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Leis  Partioalarity  Beqnired  tliaii  in  Oaie  of  Extent. — It  would  seem  that 
where  a  levy  is  made  upon  land,  to  be  followed  afterwards  by  a 
sale,  such  great  strictness  is  not  required  in  describing  the  prem- 
ises as  is  necessary  where  land  is  extended,  because  the  object  of 
the  extent  is  to  pass  the  title.* 

Bepagnant  and  False  Deeeription. — The  court  will,  if  necessary  to  make 
the  description  certain,  reject  so  much  of  it  as  is  repugnant  or 
false.* 

Aider  by  Sheriff'!  Deed. — The  purchaser's  title  does  not  rest  upon 
the  levy  alone,  but  also  upon  the  sheriflF's  deed,  and  the  latter 
instrument  may  sometimes  be  relied  upon  to  cure  defects  in  the 
levy;  ^  but  where  the  description  in  the  sherifTs  deed  is  indefinite 
and  unreliable,  or  inconsistent  with  or  repugnant  to  the  levy,  the 
deed  cannot  be  relied  upon  to  aid  the  levy,* 

tainable  and  may  depend  upon  secret  length  of  one  of  the  boundaries; 
documents  and  articles,  the  produc-  Donaldson  v,  Danville  Bank,  ao  Pa. 
tion  of  which  can  be  enforced  only  by  St.  245,  holding  that  it  was  immaterial 
invoking  the  aid  of  the  court;  Heart-  that  one  tract  of  land  was  described 
ley  V.  Beaum,  2  Pa.  St.  165,  wherein  as  consisting  of  several  parcels.  See 
it  is  said  that  a  reasonable  degree  of  also  Busey  v.  Tuck,  47  Md.  171,  bold- 
latitude  is  allowed;  Cain  V,  Maples,  i  ing  that  it  is  immaterial  that  two 
Hill  L.  (S.  Car.)  304,  26  Am.  Dec.  184,  tracts  are  described  as  adjoining  when 
wherein  it  is  said  that  all  that  is  practi-  in  fact  they  are  not,  and  the  error  is 
cable  or  desirable  is  that  the  land  shall  cured  by  reference  to  the  other 
be  known  by  the  description;  Manning  papers. 

V.  Dove,  10  Rich.   L.  (S.  Car.)  395.  in  8.  Fitch  v,  Pinckard,  5  111.  69;  Hop- 

which  case  it  is  maintained  that  the  ping  v.  Burnam,  3  Greene  (Iowa)  39: 

sheriff  is  relieved  from  describing  the  Manning  v.  Dove,  10  Rich.  L.  (S.  Car.) 

lands  with  great  certainty  by  reason  395;  Helms  v,  Alexander,  10  Humph, 

of  the  insufficiency  of  the  indicia  fur-  (Tenn.)  44;  Vance  v.  M'Nairy,  3Yerg. 

nished  him  by  the  debtor;    Vance  v.  (Tenn.)  171,  24  Am.  Dec.  553;  Fitchv. 

M'Nairy,  3  Yerg.  (Tenn.)  171,  24  Am.  Boyer,  51  Tex.  336.     See  also  Coffee 

Dec.    553,   wherein    it    is    said    that  r.  Silvan,  15  Tex.  362;  Riddle  v.  Bush, 

great    particularity   is   not    required,  27  Tex.  675;  Howard  v.  North,  S  Tex. 

because  the  purchaser's  title  does  not  290. 

rest   upon   the   levy   alone,  but    also  Aider  by  Claim  Affldavit. — A  defect  in 

upon  the  sheriff's  deed,  which  latter  the  levy  may  be  cured  by  recitals  ina 

instrument   may  sometimes  be  relied  claim   affidavit.     Hudspeth    v.    Scar- 

upon  to  cure  defects  in  the  levy.  borough,  69  Ga.  777. 

1.  Howard  v,  Daniels,  2  N.  H.  137,  Sefarenoe  to  Newipapar  AdT«rtiBeB«t 
where  Woodbury,  J.,  adverts  to  the  — A  vague  and  uncertain  description 
fact  that,  under  the  statute  and  the  cannot  be  aided  by  a  reference  made 
common  law,  where  lands  are  ex-  in  the  levy  to  the  newspaper  advcr- 
tended,  the  description  must  be  by  tisement  of  the  sale.  Taylor  v.  Cozart, 
metes  and  bounds.  This  case,  how-  4  Humph.  (Tenn.)  433,  in  which  case 
ever,  is  not  directly  in  point,  as  the  the  court  says:  "  The  advertisement 
learned  judge  was  contrasting  the  forms  no  part  of  the  record;  exists 
levy  of  an  attachment  with  an  extent,  only  in  the  evanescent  publications  of 

2.  Swift  V.  Lee,  65  111.  336;  Beards-  the  day,  and  must  soon  be  lost  to  the 
ley  V,  Hilson,  94  Ga.  50,  holding  that  memory  of  man,  and  become  incapa- 
a  levy  describing  the  premises  as  ad-  blc  of  proof." 

joining  the    property    of    the    three  4.  Helms  v,  Alexander,  10  Humph, 

named  persons  is  sufficient  although  (Tenn.)  44;   Throckmorton  r.  Moon, 

only  one  of  such  persons  was  an  ad-  10  Ohio  42.     The  latter  case  is  distin- 

joiner;    Ela  v.  Yeaw,  158   Mass.  190,  guished    in    Hopping  v.    Burnam,    a 

holding  that  the  monuments  named  in  Greene  (Iowa)  39. 

tl^e  levy  cured  a  mistake  as  to  the  Aider  by  Yenditioni  Szpoaaa.— Where 
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CoBftnictioii  of  Lory. — The  rules  and  principles  governing  the  con- 
struction of  an  ordinary  deed  of  conveyance  are  applicable  to  the 
interpretation  of  a  description  contained  in  a  levy.* 

(3)  Quantity  of  Land  Taken. — Although  the  quantity  of  land 
\s>  looked  tOy  as  it  is  in  construing  a  deed,  yet  a  mere  statement  as 
to  the  quantity  of  land  taken,  and  its  ownership,  is  too  vague  and 
•jiicertain.* 

(4)  Metes  and  Bounds, — It  is  in  general  sufficient  to  describe  land 
by  metes  and  bounds;  e.g.^  to  state  that  the  land  adjoins  that  of 
named  persons,  or  that  it  is  situated  on  a  watercourse,  etc.* 

(5)  Legal  Subdivisions. — Where  land  has  been  platted,  the  better 
description,  if  not  the  necessary  one,  is  by  reference  to  the  plat, 
stating  the  number  of  the  lot  and  block  as  given  on  the  plat ;  and 
such  a  levy  is  always  considered  sufficient.* 

the  levy  defectively  describes  the  not  relieved  from  emptying  with  his 
premises,  and  the  sheriff's  proceed-  bid;  the  court  remarking  that  any 
\Tig%;^VkA.^T  9, 'mt'Woi  venditioni  exponas ^  uncertainty  in  the  description  could 
describe  the  land  and  render  certain  be  cured  by  parol  evidence, 
the  land  which  had  been  seized  under  8.  Phillips  v.  White,  66  Ga.  753; 
the  execution,  the  purchaser's  title  Herring  v.  Polley,  8  Mass.  113;  Boyl- 
will  be  upheld;  but  where  a  writ  is  ston  v.  Carver,  11  Mass.  515;  McClen- 
levied  upon  a  part  of  a  tract,  and  the  ahan  v,  Humes,  25  Pa.  St.  85;  Brig- 
sheriff's  return  to  the  venditioni  ex^  ance  v.  Erwin,  i  Swan  (Tenn.)  375; 
f<mas  states  that  he  sold  the  whole  Beecher  r.  Parmele,  9  Vt.  352,  holding 
tract,  the  whole  sale  is  void  for  un-  that  a  levy  on  a  specified  number  of 
certainty.  Waters  v.  Duvall,  ii  Gill  acres  "  off  of  the  east  end"  of  a  lot, 
&  J.  (Md.)  37.  Citing  Clarke  v,  Bel-  the  lot  being  in  a  rectangular  form,  is 
mear,  i  Gill  &  J.  (Md.)  443.  a  sufficient   description  by  metes  and 

1.  Kirwan  v,   Latour,  i   Har.  &  J.  bounds;  Rich  v,  Elliot,  10  Vt.  211. 

(Md.)  289.  holding  that  the  levy  is  to  .     In  Farrior  v.  Houston,  100  N.  Car. 

be  construed   as   a   deed   between   a  369,  the  court  says:  "All  that  is  es- 

vendor  and  a  vendee,  the  sheriff  stand-  sential  is   that  the  requirements  of  the 

ing  in  the  place  of  the  vendor  and  law  be  observed,  and  that  it  be  fully 

selling  his  right;  Baker  ».  Baker,  125  made  known  what  property,  describ- 

Mass.  7.     See  also  Grubb  v.  Guilford,  ing  it  with  sufficient  certainty,  is  ex- 

4  Walts  (Pa.)   223,   28  Am.    Dec.  700,  posed  to  sale,  and  what  the  bidder  who 

holding  that  in  case  of  a  variance  be-  may  purchase  acquires."     Citing  Sur- 

twecn  the  levy  and   the, subsequent  ratt  v.  Crawford,  87  N.  Car.  372. 

proceedings,  the  levy  must  govern.  In  Stephens  v.  Taylor,  6  Lea  (Tenn.) 

S.Collins   V.    Dixon,    72   Ga.    475;  307.  it  was  held       «t  a  levy  giving  the 

Central  R.,  etc.,  Co.  v.  Jackson,  94  Ga.  boundaries  on  only  three  sides  is  not 

640;  Brown  v.  Moughon,  70  Ga.  756;  necessarily  void  for  uncertainty;  it  be- 

Osborn  v.  Elder,  65  Ga.  360;  Lafferty  ^  ing  said  that  it   is  impossible  to  con- 

i'.  Conn,  3  Sneed  (Tenn.)  221;  Taylor  *  ceive  how,  three  sides  of  a  tract  being 

f.  Cozart,  4  Humph.  (Tenn.)  433.     In  given,  the  other  can  be  incapable  of 

the  last-mentioned  case  the  following  being  determined, 

cases  are  cited:   Pound  v.  PuUen,  3  North  Carolina  Statute.— In  Blanchard 

Vcrg.  (Tenn.)  338;   Brown  v.  Dickson,  v,  Blanchard.  3  I  red.  L.  (N.  Car.)  105,  it 

2  Humph.  (Tenn.)  395;  Huddleston  v.  was  held  that  a  levy  ••  on  the  land  of 

^arrott,  3  Humph.  (Tenn.)  629.     But  B.,  joining  the  lands  of"  two  named 

see  Spang  v.  Schneider,    10   Pa.    St.  persons,  was  insufficient  under  a  stat- 

193.  m  which  case  the  levy  stated  the  ute  requiring  the  levy  to  state  what 

number  of   acres,  the   fact   that    the  land  has  been  levied  on,  "where  sit- 

land  belonged  to  the  defendant,  and  uate,  on  what  watercourse,  and  whose 

the  improvements  upon  the  land,  and  lands  it  is  adjoining." 

«^as  held  that  the  description  was  4.  Welch  v,  Sullivan,  8  Cal.   187,  in 

sufficient,  and  that  the  purchaser  was  which  case  it  was  held  that  a  descrip- 
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(6^  Reference  to  Records. — It  is  not  necessary  in  every  case  that 
the  land  levied  upon  should  be  described  by  metes  and  bounds, 
and  it  has  been  frequently  held  that  it  is  sufficient  to  describe  it 
by  reference  to  deeds  or  other  writings  of  record  in  which  the  land 
is  accurately  described.^ 

(7)  Description  Applicable  to  More  than  One  Tract. — ^A  levy 
which  contains  a  description  applicable  to  more  than  one  piece  of 
land  is  insufHctent ; '  and  it  frequently  happens,  where  a  levy  is 
made  on  a  portion  of  a  tract  of  land,  which  tract  of  land  is  prop- 
erly described,  that  the  levy  is  insufficient  because  the  particular 
portion  of  the  tract  is  not  specifically  described.' 

tion  of  the  land  by  reference  to  the  Car.)  380,  wherein  a  levy  upon  "  H.'s 

official  map  of  a  city  as  "  lots  140  and  land  lying  on  Carny  Fork"  was  con- 

141/'  was   sufficiently  certain  for  all  sidered  insufficient,  and    it  was  held 

practical  purposes;  Smith  v.  Sheriff,  64  improper  to  allow  an  amendment  after 

Ga.  677;  Boggess  v.    Lowrey,  78  Ga.  the  sale  by  adding  the  words,  "being 

539i  6  Am.  St.  Rep.  279,  in  which  case  the  tract  of  land  lying  on  the  forks  of 

the  number  of  the  lot  and  the  number  the  said  creek,  on  which  the  defendant 

of  the  district  were  stated,  and  the  now  resides." 

premises  were  described  by  metes  and  8.  Keaton  v.  Forrester,  63  Ga.  306, 
bounds,  and  mention  was  made  of  the  holding  that  a  levy  on  one-half  of  a 
adjacent  proprietors,  and,  although  certain  specified  lot  of  land,  without 
there  was  a  mistake  as  to  the  district,  stating  which  half,  is  too  uncertain; 
it  was  held  that  the  land  could  be  Stout  v.  Cook,  37  111.  283,  holding  that 
readily  identified,  and  the  levy  was  up-  a  levy  on  the  **  east  fractional  south- 
held;  Belk  f.  Estes,  82  Ga.  23S;  Bur-  east  quarter  of  section  6  '*  was  insuffi- 
rowes  V,  Gibson,  42  Mich.  121;  Hand  cient,  because  it  could  not  be  so  con- 
V.  Grant,  5  Smed.  &  M.  '(Miss.)  508, 43  strued  as  to  make  it  apply  to  all  or  anj 
Am.  Dec.  528;  Douglass  v.  McCoy,  5  definite  part  of  the  "east  fraction  of 
Ohio  522.  section  6;  '*   Hopping  v.    Buraam,  2 

1.  Sears   v,    Bagwell,    69  Ga.    429;  Greene  (Iowa)  39;  Waters  v.  Dnvall.  6 

Solomon   v,   Breazeal,  27  Ga.  200,  in  Gill  ft  J.  (Md.)  76,    11  Gill   &  J.  (Md.) 

which   case,  however,  reference  was  37;  Thomas  v.  Turvey,  i  Har.  h.  G. 

made  to  a  recorded  deed  to  show  the  (Md.)  435:  Fenwick  v.  Floyd,  i  Har.  & 

interest  of  the  defendant  in  the  prop-  G.  (Md.)i72;  Langley  ».  Jones,  33  Md. 

erty  taken;   Roberts  v.  Hinson,77Ga.  17T:  Clarke  v,  Belmear,    i  Gill  &  J. 

589;    Bell   V.   Weatberford,    12  Bush  (Md.)443;  Throckmorton  v.  Mooti.  10 

(Ky.)  505:  Cowan  v.  Wheeler,  31  Me.  Ohio     43:    Gault   v.   Woodbridge,   4 

439:  Tate  V,   Anderson,   9  Mass.  92;  McLean  (U.  S.)  329.     In  the  case  last 

Boylston    v.   Carver,    11    Mass.     515;  cited   the  court  n'/fs   Ronkendorff  v. 

Jenks  V,  Ward,  4  Met.  (Mass.)  404;  Taylor,  4  Pet.  (U.  S.) 349, and  rrihWiw 

Wills  V,  McKinney,  41   N.   J.  L.  120;  Matthews  v,  Thompson,  3  Ohio  273, 

Taylor  v,  Cozart,  4  Humph.   (Tenn.>  and  Douglass  v.  McCoy,  5  Ohio  522. 

433;  Brigance  r.  Erwio.  i  Swan  (Tenn.)  Wsit  Side  of  Desoribed  Ttaet.— A  levy 

375;  Hyde  V,   Barney,  17  Vt.  280,  44  upon  the  west  side  of  a  tract,  properly 

Am.  Dec.  335;  Maeck  v.  Sinclear,  xo  described,   is  sufficient,   and  will   be 

Vt.  103:  Galusha  v.  Sinclear,  3  Vt.  395.  taken  to  mean  the  west  half  of  such 

ASsfd  IVotBelMTedtsiiithsLsvy,  nor  tract.     Hill  v,  Blackwelder,   113  111. 

made  a  part  thereof,  cannot  be  looked  283:  Winslow  v.  Cooper,  104  III.  235, 

to  for  the  purpose  of  aiding  the  levy,  wherein  the  words  "  north  side"  were 

Coc  V,  Wickham,  33  Conn.  389.  used;  Chiniquy  v.  People,  78111,  570, 

%.  Fitch  V.    Pinckard,   5   111-  6g,  in  wherein  the  words  '*east  end"  were 

which  case  a  levy  on   "  a  certain  lot  taken    to    mean    the  east  half.     See 

situated  on  the  angle  of"  two  named  further  Bond  r.  Heuser,  86  Ind.  398, 

streets  was  considered  insufficient  be-  wherein  land  was  described  as  being 

cause  it  did  not  specify  which  of  the  **  twenty-eight    feet    in  width  off  of 

four  angles   included   the   land.    See  the  west  side  of '*  a  certain  lot,  and  the 

also  Phillipse  v.  Higdon,  Busb.  L.  (N.  description  was  coosidered  sufficient. 
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(8)  State fneHt  as  to  Ownership  and  Quantity  of  Interest — Baeitftl 
M  to  9inMMi$  ft  Troif^ny  Taken. — In  levying  an  execution  against  a 
sole  defendant,  it  is  not  necessary  to  state  the  ownership  of  the 
property  seized,  as  it  is  to  be  assumed  that  the  officer  pursued  the 
authority  given  him,  and  levied  upon  no  other  land  than  that 
belonging  to  the  debtor;  but  it  is  the  better  practice  to  state 
in  terms  that  the  property  was  levied  upon  as  the  property  of  the 
defendant.* 

Tli«  Deftndsat'i  hiteteft  In  the  LbM  Taken. — A  levy  on  a  tract  of  land 
generally,  without  stating  the  debtor's  interest  therein,  embraces 
whatever  interest  the  debtor  has  in  it,  unless  there  is  something 
in  the  levy  restricting  it  to  a  particular  part  or  share  of  the  land,' 

I.  Morrisey  v.  Love,  4  Ired.  L.  (N.  erty   of  the  administratrix  should  be 

Car.)  38,   in    which   case   the   sheriff  construed  as  meaning  the  property  of 

levied  an   execution   against   J.   **on  the  estate  which  she  represented,  and 

Unds  »  *  «  where    H.    lives  ;  "    and  not  her  own  individual  property, 

ihc  court  remarked:  ''As  the  execu-  Plaralityof  Defendants.— Where  there 

lion  authorized  the  constable  to  levy  is  more  than  one  defendant,  the  levy 

on  the  land  of  J.,  and  not  on  that  of  should   state   as  whose  property   the 

any  other  person,  we  may  assume  that  land  was   taken.     Hudspeth  v,  Scar- 

ihe  return  should   be    understood  as  borough,  69  Ga.  777;  Anderson  z^.  Lee, 

though  it  had  in  terms  described  the  53  Ga.  189. 

land  levied  on  as  that  of  J."  See  also  Levy  on  Interett  of  Partnership.— 
Hoguc  V.  Corbit,  156  111  540,  in  which  Where  an  execution  is  issued  on  a 
case  the  sufficiency  of  the  levy  of  an  judgment  against  R.  &  O.,  a  part- 
attachment  was  in  question,  and  th«  nership,  a  levy  on  certain  described 
court  said:  ** While  it  is  the  better  property  ''of  the  within  named  de- 
practice  that  it  should  appear  in  words  fendants,  R.  &  O.,"  is  a  levy  on  the 
from  the  return  that  the  property  interest  of  the  firm  in  the  property, 
attached  was  the  property  of  the  de-  and  not  upon  the  individual  iirtercsrs, 
fendant,  or  levied  upon  as  his  prop-  if  any,  of  the  partners,  although  the 
erty,  yet  the  omission  of  such  express  execution  authorizes  a  levy  upon  and 
words  would  not — at  all  events,  in  a  sale  of  the  individual  property  of  the 
collateral  suit — invalidate  a  title  the  partners.  Rogers  v,  Bradford,  56 
basis  of  which  is  the  levy."  See  also  Tex.  630,  in  which  case  it  was  held 
McKoyv.  Edwards,  65  Ga.  328;  Scolly  that  as  the  firm  had  no  interest  or 
V.  Butler,  59  Ga.  849.  where  it  was  right  whatever  in  the  property  sold 
held  that  a  claimant  was  estopped  to  the  purchaser  acquired  nothing, 
malie  the  objection  because  his  claim  2.  Inman  v.  Kutz,  10  Watts  (Pa.) 
affidavit  set  out  the  fact  that  the  land  90,  citing  McCormick  v,  Harvey,  9 
was  levied  on  as  the  defendant's  prop-  Watts  (Pa.)  482,  wherein  it  was  held 
erty.  that  a    general    levy   should    be   re- 

Legftl    Title   in    Another    than    the  strained  by  express  words  following. 

Debtor. — Land  for  which  the  husband  showing   that   the   levy   was   upon  a 

has  paid  the  purchase  price,  and  which  moiety  only. 

has  been  conveyed  to  his  wife,  when  Oeorgia  Code,  g  3640,   requires  that 

taken  on   an   execution    against    the  the  sheriff   shall    state,    in    his  entry 

husband     may   be   described    as    the  of  the  levy,  the  amount  of  the  defend- 

estateof  the  husband,  without  making  ant's  interest  in   the  property.     Wil- 

any  reference  to  the  wife.     Clark  v.  Hams  v.  Hart,  65  Ga.  201. 

Chamberlain,  13  Allen  (Mass.)  257.  In  Solomon  v.  Breazeal,  27  Ga.  200, 

Exeention  against  Administratrix. — In  it  was  held  that  a  levy  on  an  undivided 
FerfTuson  V.  Beck,  etc.,  Hardware  Co.,  interest  in  certain  chattels,  stating 
92  Ga.  531,  an  execution  against  an  ad-  that  the  interest  was  such  as  had  been 
ministratrix  directed  the  seizure  of  the  conveyed  to  the  defendant  by  a  re- 
property  of  her  intestate  in  her  hands  corded  deed,  which  deed  showed  the 
tobeadministered,  and  it  was  held  that  interest  of  the  defendant  in  the  prop- 
the  entry  of  a  levy  on  land  as  the  prop  erty ,  was  sufficient. 
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and  is  ordinarily  sufficient  as  a  levy  upon  a  fee  simple  in  the  land.^ 
A  levy  upon  property  in  which  others  besides  the  defendant  are 
interested  must  specify  the  interest  levied  on.* 

ConoloBiTenMi  of  Levy. — The  levy  is  conclusive  as  to  the  right  or 
interest  in  the  property  taken,  and  the  sheriff  cannot  sell,  nor  can 
the  purchaser  acquire,  any  greater  estate  than  that  embraced  in 
the  levy.' 

Levy  upon  Lom  than  Debtor*!  Aotu&i  Tntereet. — According  to  some  author- 
it  ies,  the  sheriff  cannot  levy  upon  and  sell  an  estate  less  than  the 
defendant's  whole  interest  in  the  premises.* 

1.  Humphrey  v.  Wade,  84  Ky.  391;  ant's  interest  in  the  premises.  Baker 
Parker   v.    Prescott,  87   Me.   444,   in     v.  Shepherd,  37  Ga.  12. 

which  latter  case  the  court  fiVr</Millett  Vermont. — In   Hyde   v.    Barney,  17 

V.  Blake,  81  Me.  531,  and  Woodward  Vt.  280.  44  Am.  Dec.  335,  it  was  held 

p.  Sartwell.  129  Mass.  210.  that  a  levy  on  the  undivided  interest 

See  also  Smith  v,  Crosby,  86  Tex.  of  an  heir,  without  stating  the  amount 

15,    holding  that   a  levy  on  "all  the  of  his  interest,  was  at  most  irregular 

right,  title,  and   interest "  of  the  de-  in  a  mere  matter  of  form,  and  that  in 

fendant  is  to  be  given  the  same  effect  an  action  of  ejectment  the  defect  will 

as  if  the  sheriff  had  used  words  de-  be  taken  to  have  been  cured  under  the 

daring  expressly  that  the  land  itself  statute  by  the  failure  of  the  debtor  to 

had  been  levied  upon,  and  is  sufficient  object  to  the  levy  within  two  years, 

to  pass   a  fee-simple  estate.     To  the  8.  Parler  v,   Johnson,  81   Ga.  254, 

same  effect   are   Meek   v,   Skeen,   60  /^f  Bleckley,  C.J. ;  Brown  v.  Clifford. 

Fed.    Rep.  322;   Vilas  v.  Reynolds,  6  38  Me.   210;    Rogers   v.   Bradford,  56 

Wis.  2T5,  in  which  latter  case  it  is  said  Tex.   630.      See     also     O'Conner    v. 

that   the  objection  is  a  mere  unprofit-  Youngblood,  16   Ala.  718;  Knight  r. 

able  refinement  upon  land.     See  fur-  Leak,  2  Dev.  &  B.  L.  (N.  Car.)  133; 

ther  Longworthy   v,    Featherston,  65  Sheppard  r.  Simpson,  I  Dev.  L.  (N. 

Ga.    165,    holding   that  a   levy  upon  Car.)  237;  Southerland  v.  Cox,  3  Dev. 

land    "as   the   property  of"  the  de-  L.  (N.  Car.)  394. 

fendant  means  that  the  entire  estate  is  4.  McLaughlin  v.  Shields,  12  Pa.  St. 
levied  on,  and  is  sufficient.  But  see  283,  in  which  case  the  debtor  owned 
contra^  Arms  v,  Burt,  i  Vt.  303,  18  Am.  the  premises  in  fee  simple,  and  it  was 
Dec.  680,  holding  that  the  levy  should  held  improper  to  levy  on  his  right, 
not  be  upon  *'the  right,  title,  and  title,  and  interest  as  tenant  by  the 
interest  of  the  debtor,"  but  upon  the  curtesy,  and  that  the  words  *'as  ten- 
land  itself.  ant  by  the  curtesy  "  were  not  words 

Aider  by  Betnm. — In  Gilson  v.  Park-  of  mere  description,  but  an  essential 

hurst,   53  Vt.  384,  it  was  held  that  a  partof  the  levy  indicating  the  quantity 

levy  on  all  the  interest  of  the  debtor  of  estate  levied  upon,  and  could  not 

in  the  described  premises,  which  in-  be  stricken  out  as  surplusage;  Rogers 

terest  was  ascertainable  from  the  re-  v.    Bradford.   56  Tex.    630.  in  which 

turn,  was  valid.  case  there  was  a  levy  on  an  undivided 

2.  In  Georgia  a  levy  upon  ''a  cer-  half  interest,  and  the  debtor  owned 
tain  and  all  of  the  interest"  of  the  the  whole;  Edwards  v.  Allen,  27  Vt. 
defendant  in  a  lot  of  land  is  void  for  381:  Sleeper  t'.  Newbury  Seminary, 
uncertainty.  Code  Ga.,  §  3640,  pro-  19  Vt.  451;  Howe  v,  Blanden,  21  Vt. 
vidlng  that  the  entry  shall  plainly  315;  Morgan  t-.  Armington,  33  Vt.  13. 
describe  the  amount  of  the  interest  of  But  see  contra^  Brown  v,  Clifford,  3? 
the  defendant.  Williams  v.  Baynea,  Me.  210;  O'Conner  ».  Youngblood,  16 
84  Ga.  116,  ri/f«^  What  ley  ».  Doe,  10  Ala.  718.  In  the  latter  case  the  court 
Ga.  74.  See  also  Simms  «/.  Phillips,  51  rfV<fj  Guerrant  v,  Anderson,  4  Rand. 
Ga.  433;  Anderson  v,  Lee,  53  Ga.  189.  (Va.)  208,  and  Knight  v.  Leak,  2  Dev. 

A  levy  upon  the  interest  of  W.,  '*the  &  B.  L.   (N.  Car.)  133.     Mr.  Freeman 

same  being  the  undivided  one-half  in-  cites  the    last-mentioned  case  as   an 

terest  in  and  to  the  following  lands,"  authority  for  the  proposition  thai  an 

etc.,  sufficiently  describes  the  defend-  execution  sale  cannot  be  collaterally 
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A  Bflnnaijider  or  BeYtnianary  Intereit  should  be  described  as  such,  and 
the  levy  should  jiot  be  made  as  if  the  defendant  owns  the  land  in 
fee  simple.^ 

LifoEfUte. — A  levy  upon  an  estate  for  life  must  be  upon  the 
estate  of  the  defendant  in  the  entire  premises,  and  not  upon  a 
portion  of  the  premises  designated  by  metes  and  bounds.* 

Levy  on  Mortgaged  Prexniiet. — Where,  by  statute,  an  equity  of  re- 
demption is  subjected  to  levy  and  sale  under  execution,  and  it  is 
provided  that  the  purchaser  shall  be  subrogated  to  all  the  rights 
of  the  mortgagor,  the  officer  may  levy  on  the  land  without  limit- 
ing his  levy  to  the  interest  of  the  mortgagor,  and  need  not  levy 
upon  the  equity  of  redemption  eo  nomine^  and  the  levy  on  the 
land  itself  operates  to  pass  to  the  purchaser  the  equity  of  redemp- 
tion.*    But  it  is  perfectly  proper  to  levy  upon  the  debtor's  equity 

avoided  because  the  interes..  levied  purchaser  acquires  no  greater  inter- 

upon  and  sold  is  less  than  that  held  est  than  specially  defined  in  the  levy, 

byjthe  defendant.    Freeman  on  Execu-  He  is  estopped  to  dispute  the  valid- 

tions,  §339.     But  neither  of  these  two  ity  of  the   incumbrance;   and   if,   in 

cases,  as  is  declared  by  Gould,  C.J.,  fact,   there   is  no  mortgage,  though 

in  Rogers  v.  Bradford,  56  Tex.  630,  is  supposed  and  believed,    there   is   no 

in  point;  Knight   v.  Leak,  2   Dev.   &  equity  of  redemption,  and  no  Interest 

B.  L.  (N.  Car.)  133,  being  an  authority  passes  by  the  levy  and  sale.     He  can- 

for  the  proposition  that  the  interest  not  take   the  entire  estate  unencum- 

actually  offered  for  sale  and  sold  is  bered.      But  if  he  desires  to  contest 

ilie  only  interest  which  passes  by  the  the  validity  of  the   incumbrance  be- 

sale.  cause  it  has  been  removed  by  pay- 

1.  Kissom  V,  Nelson,  2  Heisk.  ment  and  satisfaction  or  otherwise, 
(Tcnn.)  4.  But  see  Bonham  v,  or  because  fraudulent,  or  on  any  other 
Bishop,  23  S.  Car.  96,  holding  that  sufficient  ground,  he  may  cause  his 
where  the  defendant  has  a  vested  re-  execution  to  be  levied  on  the  land,  and 
mainder  or  a  reversionary  interest  in  a  sale  thereunder  will  pass  whatever 
land,  a  levy  upon  and  sale  of  the  land  interest  the  defendant  may  have, 
itself  will  carry  to  the  purchaser  such  the  equity  of  redemption,  if  there  be 
interest  as  the  defendant  actually  has,  a  valid  existing  mortgage;  the  pur- 
although  it  was  not  expressly  stated  chaser  being  subrogated  to  the  rights 
in  the  levy  that  the  remainder  or  re-  of  the  mortgagor."  Citing  Brown  v. 
Yersionary  interest  as  such  was  levied.  Cliflford,   38    Me.    210;    Litchfield   v. 

2.  Mattocks  v.  Stearns,  9  Vt.  326.  Cudworth,  15  Pick.  (Mass.)  23. 

Levy  on  Fee  Simple  when  Debtor  Has  In  Connecticut  it  has  been  held  that 
life  Estate. — In  Coleman  v.  Simrall,  the  execution  should  be  levied  on  the 
91  Ky.  1S8,  a  levy  on  a  life  estate  was  equity  of  redemption,  and  not  on  the 
upheld  although,  it  would  seem,  it  land  mortgaged.  Scripture  v.  John- 
was  made  as  if  the  debtor  had  a  fee-  son,  3  Conn.  211,  citing  Punderson  v, 
simple  estate.  See  also  Parler  v.  John-  Brown,  i  Day  (Conn.)  93. 
son,  81  Ga.  254,  in  which  case  the  levy  Levy  on  Undivided  Part. — The  right 
was  upon  the  whole  fee  in  the  prem-  to  redeem  a  portion  of  the  mortgaged 
iscs,  but  the  sale  excepted  a  third  land  should  not  be  levied  upon  and 
person's  right  to  dower,  and  it  was  sold  separately  from  the  right  to  re- 
held  that  the  sale  was  not  invalid  be-  deem  the  remainder,  as  there  is  no 
cause  of  the  fact  that  the  levy  was  authority  for  subjecting  any  particu- 
upon  a  larger  estate  than  was  sold.  lar  part  of  the  land  included  in   the 

8.  Gassenheimer  p.  Molton,  80  Ala.  mortgage  to  the  whole  debt   secured 

521,  in   which  case   the   court  says:  thereby.     Webster  v.  Foster,  15  Gray 

"Under  our  statutes  the   execution  (Mass.)  31;  Kimball  v.  Smith,  21  Vt. 

creditor  has  the  election  to  restrict  the  449,  holding  that  it  is  not  permissible 

levy  to  the  equity  of  redemption,  or  to  to  levy  upon  the  debtor's  equity  in  a 

levy  on  the  land.    H  restricted    the  portion  of  the  premises  described  by 
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of  redemption,  or,  to  express  it  differently,  his  right  in  equity  of 
redeeming  descrilied  premises.* 

Laad  Held  in  CotoBaacy. — ^An  execution  against  a  cotenant  may  be 
levied  on  a  tract  of  land  held  in  cotenancy,  without  making  men- 
tion of  the  fact  that  the  defendant's  interest  is  only  an  undivided 
moiety ;  but,  of  course,  it  is  proper  to  state  the  defendant's  inter- 
est in  the  land.' 

ZX.  AjanrmwAL  Lbtub— 1.  hi  Oeneral. — Where  an  officer  has 
once  levied  upon  the  property  of  the  debtor,  sufficient  to  satisfy 
the  execution,  he  cannot  make  a  second  levy,  but  must  pursue 
the  first  levy  until  it  has  been  disposed  of,  and  until  it  is  satisfac- 
torily shown  that  the  first  levy  is  unavailing.* 

2.  Prior  Levy  on  Chattels. — Where  the  writ  has  been  levied  on 
personal  property,  sufficient  in  value  to  satisfy  it,  the  presump- 
tion is  that  it  has  been  satisfied;  and  it  is  not  permissible  to 
harass  the  debtor  by  making  additional   levies   upon  either  his 


metes  and  bounds.  See  also  Hobart 
V.  Frisbie,  5  Conn.  592;  Swift  v.  Dean, 
II  Vt.  323;  Collins  V.  Gibson,  s  Vt. 
243;  Smith  V.  Benson,  9  Vt.  138. 

1.  Kimball  v.  Smith,  21  Vt.  449, 
wherein  it  is  said:  *'  It  certainly  does 
not  occur  to  us  how  the  estate  of  the 
debtor  could  be  more  intelligibly  de- 
scribed. This  is  *  *  *  the  usual 
mode  of  describing  such  property.'* 
See  also  Holmes  v.  Jordan,  163  Mass. 
147,  wherein  it  was  held  that  where 
there  has  been  no  breach  of  condition 
at  the  time  of  the  levy,  so  that  the 
debtor's  right  is  a  right  at  law  alone, 
the  officer  may  describe  the  debtor's 
estate  as  "  all  the  right  in  equity" 
which  the  debtor  has  to  redeem  the 
*'  following  described  mortgaged  real 
estate,"  instead  of  using  the  term 
**  equity  of  redemption." 

2.  Earles  v.  Mcaders,  i  Baxt. 
(Tenn.)  248,  holdi*ng  that  a  levy  which 
is  silent  as  to  the  other  cotenant' s  in- 
terest, and  a  deed  following  the  levy, 
are  valid  and  effectual  to  pass  the 
interest  in  the  land  owned  by  the 
defendant.  Distinguishing  Jewett  v, 
Stockton,  3  Yerg.  (Tenn.)  492;  Bart- 
let  V,  Harlow,  12  Mass.  348,  which 
cases  maintain  that  an  execution 
against  a  cotenant  cannot  be  levied  on 
a  portion  of  the  premises,  described 
by  metes  and  boundsf 

8.  Clerk  v.  Withers,  2  Ld.  Raym. 
1072,  I  Salk.  322;  Lindley  v.  Kelley, 
42  Ind.  294:  Stewart  v,  Nunemaker,  2 
Ind.  47;  Law  v.  Smith,  4  Ind.  56;  Bar- 
ret V.  Thompson,  5  Ind.  457;  Ladd  v. 
Blunt,  4  Mass.  402;  Picken.«  v    Mar- 


low,  2  Smed.  &  M.  (Miss.)  434;  Hoyt 
V.  Hudson,  12  Johns.  (N.  Y.)  207.  See 
also  Halcombe  v.  Loudermilk,  3  Jones 
L.  (N.  Car.)  491;  Marshall  v,  Morris, 
13  Ga.  185. 

In  Gilkey  v.  Dkkerson,  3  Hawks  (N. 
Car.) 293,  Hall,  J.,  says:  '*  If  the  shcr- 
iff  levies  upon  property  sufficient  to 
satisfy  the  debt,  that  property  musi 
be  accounted  for  before  other  prop- 
erty of  the  defendant  is  liable." 

In  Slater  v.  Alston,  103  Ala.  605,  it 
was  held  that  where  executions  are 
issued  to  two  counties,  and  a  sale  is 
made  under  one  of  the  executions,  and 
the  sheriff  makes  a  return,  "Satisfied 
in  full,"  but  meantime,  before  soch 
return  has  been  made,  costs  have  been 
incurred  by  the  levy  of  the  other  exe- 
cutions upon  lands  and  the  advertise- 
ment of  such  lands,  the  satisfaction  of 
one  execution  does  not  work  the  satis- 
faction of  the  other. 

After  (tele  to  Plalnttff  of  Property  Fix«e 
Taken — Io#a  Statute. — Code  I6wa,  § 
3089,  provides  that  when  the  purchaser 
fails  to  pay  the  money  when  demanded, 
the  plaintiff  or  bis  attorney  may  elect 
to  proceed  against  him  for  the  amour t. 
but  that  otherwise  the  sheriff  shall 
treat  the  sale  as  a  nullity,  and  may 
sell  the  property  on  the  same  day  or 
after  a  postponement.  If  the  plaintiff 
purchases  the  property  seized,  for  an 
aniount  sufficient  to  satisfy  the  judg- 
ment, the  only  thing  to  do  is  to  enter 
satisfaction  of  the  judgment,  and  the 
sheriff  is  not  authorized  to  make  a  far- 
ther levy.  Miller  v,  Felkner,  42  Iowa 
458. 
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chattels  or  lands.*  But  the  satisfaction  fs  prima  facte  only,  and 
the  sheriff  has  doubtless  a  large  discretion  in  determining  whether 
a  second  levy  may  be  made,  because  the  sufficiency  of  the  prop- 
erty  first  taken  cannot  be  ascertained  with  certainty  until  the 
sale.* 
BAci  of  Aoeeptanoa  of  Forthcomiiig  Bondi. — After  the   sheriff   has  ac- 

1.  Rapier  v.  Gulf  City  Paper  Co.,  69        SepleTin  by  Stranger.— A  writ  of  re- 

Afa.  476;  TrapnaU  v.  Richardson,  13  plevin  sued  oat  by  a  stranger  is  not 

Ark.  S43;  Pettit  v,  Johnson,  1$  Ark.  such  process  as  overreaches  the  title 

SS:    Dowdell    V.    Meal,    10    Ga.    14S,  acquired  by  the  sheriff   by  his   levy, 

wherein  Nisbet,  J.,  says  that  a  levy  but  it  afifects  only  the  possession  of 

upon  personal  property  is  a  satisfac-  the  sheriff,  and  its  result  is  to  suspend 

tion  so  far  as  to  throw  upon  the  plain-  the  question  whether  the   levy  is  to 

(ifif  the  burden  of  showing  either  that  operate  as  an  actual  payment  until  the 

it  is  insufficient,  or  that  the  proceeds  title   has  been  determined,  and  does 

have  been  applied  to  the  satisfaction  not  vacate  the  levy  or  determine  the 

of  the  prior  levies,  or  that  it  was  other-  right  of  the  plaintiH  in  the  execution 

wise  unproductive,  and  was  made  so  lo  have  the  property  appropriated  to 

withoBt  fault  of  the  plaintiff  or  sheriff;  the  satisfaction  of  his  debt;  and  while 

Dougherty  er.  Marsh,  II  Ga.  377;  Horn  the   replevin  suit  is   pending,  if  the 

f^.  Ross,  20  Ga.  2 eg;  Foster  z^.  Ruther-  property     involved     is     sufficient    to 

ford,  2oGa.  676;  Newsomv.McLendonF,  satisfy  the  full  amount  of  the  execu- 

6  Ga.  3Q2;  Martin  v.  Charter,  27  III.  tion.  it  is  improper  to  make  an  addi- 

294,  wherein  the  rule  is  recognized;  tional  levy.    Hunn  v.  Hough,  5  Heisk. 

Gregory  v.  Stark,  4  111.  611;   Harris  (Tenn.)    708,    citings   as    directly    in 

V,  Evans,  81    III.   419,   wherein   it   is  point,  Stewart  v.  Nunemaker,  2  Ind. 

osaiatained  that  no  other  levy  of  the  47. 

writ  can  lawfully  be  made  until  the        In  Mississippi^  where  a  claimant  of 

property  already  levied  has  been  sold^  property  nuikes  an  affidavit  and  bond, 

aad  has  failed  to  pay  the  debt;  Am*  further  proceedings  on  the  execution 

brose  v.  Weed,  11  IlL  48S;  Wood  v.  must  be  stayed  until  the  final  decision 

Torrey,  6  Wend.  (N.  Y.)  564;  Wood  of  tho  claim,  to  the  extent  of  the  value 

V.  Conrad.  3  S.   Dak«  40^;  Bryan  v,  of  the  property  claimed:  but  the  officer 

Bridge,  6  Tex.  137.  may  make  an  additional  levy  for  the 

la  Ladd  v.  Blunt,  4  Mas».  402,  Par-  amount  of  the  execution,  less  the  value 
SODS,  C.J.  r  says:  **  When  goods  suffix  of  the  property  claimed.  Davis  v. 
cient  to  satisfy  the  judgment  are  Netterville,  68  Miss.  429; 
seized  on  a  Jitri  facias  the  debtor  is  8.  U.  S.  v.  Dashiel,  3  Wall.  (U.  S.) 
discharged,  even  if  the  sheriff  waste  688,  wherein  it  is  said  that,  rightly 
ike  goods,  or  misapply  the  money  understood,  the  presumption  of  satis- 
arising  from  the  sale,  or  does  not  re-  faction  arising  from  the  seizure  of 
tore  his  execution.  For  by  a  lawful  chattels  is  only  a  prima  facie  one  in 
seizure  the  debtor  has  lost  his  property  aay  case,  and  that  the  whole  extent 
io  the  goods."  But  see  contra^  Lillard  of  the  rule  is  that  the  judgment  is 
7.  Shaanon,  60  Mo.  522,  holding  that  satisfied  when  the  execution  has  been 
a  levy  on  personal  property  does  not  so  used  as  to  change  the  title  of  the 
of  itself  destroy  the  validity  of  the  good's  or  in  some  way  to  deprive  the 
writ,  and  that»  notwithstanding  such  debtor  of  bis  property.  See  also 
levy,  a  sub6e<fuent  levy  may  be  made  Denvrey  v.  Fox,  22  Barb.  (N.  Y.)  52-2, 
on  land.  OVa'/i^Moss  v.  Craft,  10  Mo.  wherein  it  is  said  that  the  rule  is  not 
720:  Williams  v,  Boyce,,  11  M<>.  53S;  to  be  takenr  without  qualification,  and 
Blackburn  v,  Tackson,  26  Mo.  3i<x  that  where  the  sheriff  has  levied  upon 

6b  CoUateral  Attack  the  title  of  one  property  sufficient  to  satisfy  the  exe- 

who  purchases  land  at   an  executiotf  cution  he  may  make  a  second  levy, 

sale  cannot  be  impugned  because  chat-  and  that  it  would  be  extremely  dan- 

lels  had  been  levied  upon  before  the  gerous  to  hold  that  the  officer  has  no 

iaad  had  been  levied   upon,  and  the  power  to  levy  upon    more  property, 

^yy  of    the  chattels    bad   been   di»«  and  that  he  is  not  a  trespasser  unless 

missed  by  order  of  the  plaintiff.   Den-  he    sells    property    Xx>   an    excessive 

liaiB  V.  Holeman,.  26  Ga.  189.  amount. 
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cepted  a  forthcoming  bond,  he  has  no  right,  on  his  own  motion 
or  upon  the  order  of  the  plaintiff  in  execution,  to  again  seize  and 
hold  the  same  or  other  property.* 

3.  Prior  Levy  on  Land. — A  levy  on  land  of  whatever  value,  while 
undisposed  of,  does  not  satisfy  the  judgment  and  operate  as  a  bar 
to  subsequent  attempts  to  enforce  the  collection  of  the  judgment; 
and  such  levy  is  not  even  prima  facie  evidence  of  satisfaction.' 

4.  First  Levy  Unproductive. — The  plaintiff  in  execution  is  entitled 
to  actual  satisfaction  ;  and  if  the  first  levy  is  unproductive,  e.g.^  if 
tlie  property  be  restored  to  the  debtor  and  the  levy  be  raised, 
the  officer  is  authorized  to  make  an  additional  levy.* 

1.  Chancellor  v.  Vanhook,  2  B.  In  Arkansas  and  Indiana  no  distinc- 
Mon.  (Ky.)  447,  in  which  case  it  is  tion  is  made  between  a  levy  on  land 
said  that  it  is  his  duty,  under  the  and  one  on  personalty;  and  until  a 
statute,  to  either  receive  and  sell  the  subsisting  levy,  whether  upon  lander 
pioperty,  or  to  return  the  bond  to  the  personal  property,  is  disposed  of,  it  is 
office  as  forfeited,  in  which,  latter  erroneous  to  make  a  second  or  further 
event  a  new  execution  may  issue.  See  levy.  Pettit  v,  Johnson,  15  Ark.  55: 
also  Houser  v,  Williams,  84  Ga.  601.  Lindley  v,  Kelley,  42  Ind.  294;   Neff 

In  niinois  it  is  provided  by  statute  v,    Hagaman,   78   Ind.    57;    Miller  v. 

(Rev.  Stat.  1845,  c.  57,  g  31)  that,  upon  Ashton,  7  Blackf.  (Ind.)  29.     See  also 

the  forfeiture  of  the  bond,  the  officer  M'Intosh   v.  Chew,   i    Blackf.  (Ind.) 

may  proceed  to  execute  the  writ  in  the  289;     Lasselle    v,    Moore,    i    Blackf. 

same  manner  as  it  no  levy  had  been  (Ind.)   226;   and  other  cases  cited  in 

made.  Trenary  v,  Cheever,  48  111.  28;  Neff  v.  Hagaman,  78  Ind.  57. 

Martin  z/.  Charter,  27  111.  294;  Ambrose  PennsyWuiia  Statute. — In    Rudy  v. 

V.  Weed,  11  111.  488.  Com.,  35  Pa.  St.  166,  78  Am.  Dec.  330, 

2.  Chapman  v.  Akin,  39  Ga.  347;  it  was  held,  under  a  statute  (Act  Pa., 
Foster  v.  Rutherford,  20  Ga.  676;  Du-  June  16,  1836)  authorizing  the  sheriff 
loach  V,  Myrick,  6  Ga.  410;  Gold  v,  to  seize  and  take  money  only  when  he 
Johnson,  59  111.  62;  Gregory  v.  Stark,  could  find  no  real  or  other  personal 
4  III.  6it:  Herrick  z/.  Swartwout,  72  estate  of  the  debtor,  that  a  levy  on 
III.  340;  Everingham  «/.  National  City  real  estate  which  had  not  been  dis- 
Bank,  25  111.  App.  637;  Gro  v,  Hun-  posed  of  was  an  insuperable  obstacle 
tingdon  Bank,  i  P.  &  W.  (Pa.)  425;  to  the  seizure  of  the  money,  because  it 
Hogshead  v.  Carruth,  5  Yerg.  (Tenn.)  could  not  appear,  except  by  sale,  that 
227;  Wood  V.  Conrad,  2  S.  Dak.  405,  the  levy  already  made  was  insufficient 
in  which  case  it  is  said  that  the  judg-  to  satisfy  the  debt. 

meat  debtor  sustains  no  loss  by  mere  3.  Summerhill  v.  Trapp,  48  Ala. 
levy  on  land, nor  does  the  creditor  gain  363;  Rapier  v.  Gulf  City  Paper  Co., 
anything  beyond  what  he  has  already  69  Ala.  476,  citing  Crawford  v.  Mo- 
had  by  the  lien  of  his  judgment.  In  bile  Bank,  5  Ala.  55;  Leach  v,  Will- 
the  last-mentioned  case  the  following  iams,  8  Ala.  759;  Lynch  v,  Pressley,  8 
cases  are  r/V^^  as  recognizing  the  dis-  Ga.  327,  holding  that  an  execution 
tinction  between  a  prior  levy  on  land  which  has  been  levied  on  personal 
and  chattels  :  Mulford  v.  Estudillo,  32  property  may  be  relevied  pending  a 
Cal.  131;  Curtis  v.  Root,  28  111.  367;  claim  by  a  third  person;  Webb  r. 
Ladd  V.  Blunt,  4  Mass.  402;  Hastings  Camp,  26  Ga.  354,  holding  that  where 
First  Nat.  Bank  v.  Rogers,  13  Minn,  the  proceeds  arising  from  the  sale  of 
407;  Thomas  v*  Cleveland,  33  Mo.  chattels  are  applied  to  the  payment 
126;  Thomas  v.  Platts,  43  N.  H.  629;  of  the  old  executions,  there  is  no  sat- 
Green  v.  Bailey,  3  N.  H.  33;  Denton  isfaction;  Curtis  v.  Root,  28  III.  367, 
V.  Livingston,  9  Johns.  (N.  Y.)  96;  holding  that  if,  by  the  instrumentality 
Ostrander  v.  Walter,  2  Hill  (N.  Y.)  of  the  debtor,  the  property  levied  upon 
329,  Shepard  v.  Rowe,  14  Wend,  cannot  be  made  available  to  the  pay- 
[N.  v.)  260;  Patterson  v.  Swan,  9  S.  ment  of  the  judgment,  the  plaintiff 
&  R.  (Pa.)  16;  Pratt  v,  Jones,  22  Vt.  may  levy  upon  other  property:  Mont- 
341;  U.  S.  V.  Dashiel,  3  Wall.  (U.  S.)  gomery  v.  Wayne,  14  111.  373;  Howard 
688  V.  Bennett,  72  111.  297;  Jones  v.  Lnsk, 
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ItYy  in  Tint  Iiutaiiot  upon  Praperty  TmofBoient  in  Value. — A  levy  without 
reference  to  the  value  of  the  property  levied  on  does  not  raise  a 
presumption  of  satisfaction  ;  and  if  the  property  taken  in  the  first 
instance  is  not  sufficient  in  value  to  satisfy  the  execution  and  all 
proper  costs,  the  sheriff  may  make  an  additional  levy ;  there  being 
\\<^  rule  of  law  that  forbids  the  ofHcer  from  seizing  a  part  of  the 
debtor's  property  at  one  time,  and  afterwards  more  of  his  prop 
erty  if  that  first  taken  is  not  sufficient.* 

5.  Abandonment  or  Release  of  First  Levy. — After  a  valid  levy  has 
been  made,  neither  the  plaintiff  nor  the  officer  has  the  right, 
without  the  debtor's  consent,  to  abandon  or  release  such  levy  so 
as  to  authorize  the  making   of  another  levy.*     But  if,  by  an 


2  Mete.  (Ky.)  356;  Morrow  v.  Hart,  z 
A.  K.  Marsh.  (Ky.)  291. 

In  Douglas  v.  MitcheU*  3  Murph. 
(N.  Car.)  239,  the  officer  levied  on  a 
horse,  and  thereafter  permitted  the 
defendant  to  take  the  horse  and  ride 
him  home;  and  it  was  held  that,  con- 
ceding that  the  levy  was  raised  or 
discharged  hy  the  restoration  of  the 
possession,  the  execution  was  not  sat- 
isfied, and  the  officer  was  justified  in 
immediately  thereafter  attempting  to 
levy  upon  the  horse,  and  that,  upon 
the  defendant's  drawing  a  weapon 
and  disengaging  the  horse  and  riding 
off  with  him,  the  officer  might  main- 
tain trover. 

In  Granniss  v,  Massett,  20  Ga.  401, 
it  was  held  that  where  the  plaintiff  in 
execution  has  purchased  property  at 
a  sale  under  his  execution,  he  must 
pay  the  purchase  price  before  he  will 
be  permitted  to  levy  upon  and  sell 
other  property,  or  claim  a  fund  in 
court  for  distribution. 

Applicatioii  of  Proceed!  Arieing  firom 
Irregiilar  tele  to  Higher  Demandi.  — 
A  showing  that  chattels  previously 
levied  upon  were  sold  on  the  same 
day  on  which  they  were  seized,  and 
that  the  proceeds  of  such  irregular 
sale  were  applied  to  higher  demands, 
is  not  a  showing  that  the  property  at 
its  true  value  was  so  applied,  and  is 
not  sufficient  to  rebut  the  presumption 
of  satisfaction.  It  should  be  shown 
At  least  that  the  property,  though  sold 
irregularly,  brought  its  full  value,  and 
that  the  proceeds  were  insufficient,  or 
that  the  property  when  rated  at  its  full 
value  would  not  have  been  sufficient, 
to  do  more  than  satisfy  the  higher 
demands.  Horn  v.  Ross,  20  Ga.  210. 
1.  Marshall  v,  Morris,  13  Ga.  185; 
Lynch  v.  Pressley,  8  Ga.  327:  Ever- 
iogham  V,  National  City  Bank.  25  111. 

573 


App.  637;   Montgomery  v.  Wayne,  14 
111.  373;  Lindley  v,  Kelley,  42  Ind.  294, 
in  which  case  replevin   was  brought 
by  the  claimant  of  the  property  sub- 
sequently levied  upon,  and  it  was  held 
that  the    burden   was    upon  him   to 
show    that    the    property    originally 
levied  upon   was    of  sufficient   value 
to  pay  the  judgment;    Indiana  Cent., 
etc.,  R.  Co.  r.   Bradley,  15   Ind.  23: 
Edwards  v.  Walker,  4  Rob.  (La.)  181; 
Dabbs  V.  Hemken,  3  Rob.  (La.)  123, 
holding  that  if  the  sheriff  does   not 
take    enough    property    at    first,    he 
has   a  jight  to  seize  more  whenever 
the  deficiency  is  discovered  or  he  can 
find  additional   property;   Hombs  v, 
Corbin,  20  Mo.  App.  497;    Moses   v, 
Thomas,  26  N.  J.  L.  124;   Mazyck  v. 
Coil,  2  Bailey  L.  (S.  Car.)  loi;    U.  S. 
V.    Dashiel,    3  Wall.  (U.  S.)  688,    in 
which  case  it  is  said  that  neither  the 
decisions   of  the  court  nor  the  text 
writers  support  and  countenance  the 
theory  that  the  partial  satisfaction  of 
the  execution  by  a  levy  operates  as  an 
extinguishment  of  the  judgment;  Mil- 
mine  f.  Bass,  29  Fed.  Rep.  632. 

In  Dodge  v,  Doane,  3  Cush.  (Mass.) 
463,  Metcalf,  J.,  says  :  "  It  has  never 
been  doubted  but  that  a  levy  on 
land  may  be  made  for  a  balance 
left  unsatisfied  after  a  levy  on  goods 
and  chattels,  and  vice  versa^  without 
taking  out  an  alias  execution.  Such 
for  a  long  time  has  been  the  practice." 

2.  In  Smith  v,  Hughes,  24  111.  270,  it 
is  said  that  **  the  law  will  not  permit 
the  creditor  to  use  his  judgment  for 
purposes  of  annoyance  and  the  oppres- 
sion of  his  debtor;  and  to  permit  him, 
at  his  option,  and  as  frequently  as  he 
may  choose,  to  release  one  levy  and 
make  another,  would  confer  a  power 
which  might  be  greatly  abused.**  See 
also  Colburn  v.  Barton,  17  111.  App. 
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arrangement   between  the  debtor  and   the  officer,  the  levy  be 
released,  another  levy  may  be  made.* 
XXI.  Lbvy  afteb  TAxnrG  Debtor's  Body.— After  the  body  of 

the  debtor  has  been  taken,  and  he  has  been  committed  to  prison 
under  a  capias  ad  satisfaciendum^  no  levy  can  be  made  upon  the 
debtor's  personal  or  real  estate  ;  and  in  those  states  where  the 
writ  of  execution  combines  the  writs  of  capias  ad  satisfaciendum, 
fieri  faciaSy  and  elegit,  it  has  been  held  that  when  the  debtor's 
body  is  taken  all  the  other  powers  contained  in  the  writ  cease.* 
XXn.  ABAVDOiriCEVT  OB  RELiHqxriBHMEHT  OF  iByY— 1.  Betention 
of  PoMefsion  by  the  Defendaiit. — As  has  been  seen  hereinbefore,  it 
is  not  in  general  requisite  to  the  validity  of  a  levy  on  chattels 
that  the  officer  should  seize  and  remove  them  immediately ;  and 
by  leaving  the  goods  in  the  debtor's  possession  for  a  reasonable 
time  the  levy  is  not  abandoned,  especially  where  there  are  no 
directions  from  the  officer  to  delay  the  sale,  made  with  the  pur- 
pose of  defrauding   other   creditors.*     But  there   is   no  certain 

391;    Neff  V,   Hagaman,   78    Ind.    57;  taken  and    has   been    discharged  by 

Harmon  v.  State,  82  Ind.  197.  consent  of  the  creditor,  the  judgmeni 

1.  Jones  V,  Lusk,  2  Mete.  (Ky.)  356;  is  to  be  deemed  satisfied,  and  no  levy 
Morrow  v.  Hart,  i  A.  K.  Marsh.  (Ky.)  can  afterwards  be  lawfully  made  upon 
291.  See  also  Trapnall  v.  Richardson,  his  estate.  Citing  Coburn  v.  Palmer, 
13  Ark.  543,  holding  that  a  levy  on  10  Cush.  (Mass.)  273;  Kennedy  r. 
chattels  is  not  a  satisfaction  where  Duncklee,  i  Gray  (Mass.)  68;  Doane 
rhe  property  is  restored  to  the  debtor,  v.  Bartlett,  4  Allen  (Mass.)  76.  See 
.>r  in  any  manner  carried  back  to  his  further  Nelson  v.  Clough,  3  Cush. 
possession.  (Mass.)  463;  Mazyck  v.  Coil,  2  Bailey 

lo   Georgia,  after  a   levy   has   been  L.  (S.  Car.)  loi.     In  the  latter  case  it 

made    and    a    claim    interposed,    but  was  held  that  where  a /f. /n.  and  a  fa. 

before   the  claim    papers    have   been  sa,  are  taken  out  at  the  same  time  on 

returned  to  the  court,  the  sheriff  may  the  same  judgment,  only  one  can  be 

execute  the  process  anew  by  a  further  executed,  and   the  execution  of  one 

levy:  but  after  the   claim   has   been  supersedes  the  other. 
returned  to  the  court,  the  sheriff  has        8.  Terry  v,  Americus  Bank,  77  Ga. 

no  right  to  withdraw  the  execution  at  528,  holding  that  an  affidavit  of  ille- 

his   pleasure   and   relevy,   except   by  gality  will  not  be  sustained  because  of 

leave  and  order  of  the  court.     Wyatt  delay  for  somewhat  more  than  a  year 

V,   Chapman,    66   Ga.    727.     See   also  after  the  levy,  before  the  advertise- 

Branch  v,  Riley,  19  Ga.  161;  Ayers  v.  ment  of  the  property,  it  not  appear- 

Lamb,  65  Ga.  627;  State  v,  Jeter,  65  ipg  that  any  injury  has  issued  from 

Ga.  256;  Lynch  v.  Pressley,  8  Ga.  327;  the   postponement  of  the  sale;  Jones 

Wyley  v.  Stanford,  22  Ga.  385,  hold-  v,  Parker,  55  Ga.  11;  Brown  r.  Locsch, 

ing  that  the  dismissal  by  the  plaintiff  3  Ind.   App.    145;  State  v.  Nelson,  I 

of   a  levy  on  real  property  does  not  Iijd,    522:  Cooley   v.  -Harper,  4  Ind. 

extinguish     the     debt;      Kendall     v.  454;  Hard  v,  Foster,  98  Mo.  297,  hold- 

vVestbrook^  54  Ga.   587,  holding  that  ing    that    there   is    no    abandonment 

after  a  claim  has  been  interposed  and  where  the  delay  is  the  result  of  an 

return  has  been  made,  leave   of  the  agreement   among  the   creditors,  in- 

court  must  be  obtained  before  with-  eluding  those  objecting  to  the  inac- 

drawing  the  writ.     See  further  Hard-  tion;    Russell   v.   Gibbs,   5    Cow,  (N. 

wick   V.  Whitfield.  31   Ga.  684;  Raw-  Y.)  390;  Acton  v.  Kpowles,  14  Ohio 

son  V,  Gregory.  59  Ga.  733;  Manry  v,  St.    18,  holding  that  it  is  immaterial 

Shepperd,  57  Ga.  68.  whether  or  not  security  is  taken  from 

2.  Dewey  t/.  Bradbury,  2  Tyler  (Vt.)  the  debtor;  Mangqm  v,  Hamlet,  8 
201.  See  also  Nowell  v.  Waitt,  121  Ired.  L.  (N.  Car.)  44;  Howell  r. 
Mass.  554,  in  which  case  it  would  Alkyn.  2  Rawle  (Pa.)  282;  Chancellor 
•cexn  that  where  a  debtor  has  been  v.    Phillips,    4   Dall.   (Pa.)  213;  Mc* 
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rule  how  long  the  goods  may  with  safety  to  the  execution  cred- 
itor be  permitted  to  remain  in  the  possession  of  the  defendant.^ 

Unreaioiiable  ]>«lft7  in  Proeaading  »(tar  Xnrj, — By  suffering  the  defend- 
ant to  remain  in  possession  of  tlie  chattels  after  tliey  have  been 
levied  upon,  for  an  unreasonable  length  of  time,  and  to  exercise 
uncontrolled  dominion  over  them,  the  levy  will  be  deemed  to 
h.ive  been  abandoned  as  against  other  creditors  and  purchasers.* 

Indofinita  Pottpanement  of  7iurthor  Ezaontion  of  Writ.  —  The  suspension 
of  further  execution  of  the  writ,  after  a  levy  has  been  made, 
should  be  to  a  definite  and  certain  time ;  and  as  a  general  rule, 
indefinite  postponements  of  the  sale,  at  the  direction  of  the 
creditor,  will  be  taken  as  an  abandonment  of  the  levy  as  against 
third  persons, • 

Improper  Arrangement  between  Creditor  and  Debtor. — Where  the  plaintiff 
expressly  requests  the  sheriff  not  to  do  anything  further  after 
making  the  levy,  and  to  suffer  the  defendant  to  retain  possession 
of  his  goods  as  if  no  levy  had  been  made,  and  the  levy  is  made 
for  the  sole  purpose  of  holding  the  debtor's  goods  as  security, 
and  keeping  the  debtor's  other  creditors  at  bay,  the  levy,  after 
the  goods  have  been  permitted  to  remain  in  the  debtor's  posses- 
sion for  an  unreasonable  length  of  time,  pursuant  to  such 
arrangement,  will  be  deemed  to  have  been  abandoned,  and  will 
be  unavailing  as  against  third  persons.'* 

Ginnis   v.    Prieson,   85    Pa.    St.    izi;  8.  Burleigh  v.  Piper,  51  Iowa  649; 

Lanu  V.  Worthington,  4  Pa.  St.  153,  Lantz  v,  Worthington,  4  Pa.  St.  153, 

45  Am.  Dec.  682;   Sheriff   v.  O'Keil,  45  Am.  Dec.  682;  Smith  v.  Dickson,  9 

154  Pa.  Si.  582;  Keyset's  Appeal,  13  Ga.  400,  in  which  case  the  sale  was 

Pa.  St.  409;  Sedgwick's  Appeal,  7  W.  postponed  indefinitely,  and  it  was  held, 

k  S.   (Pa.)  260;   Brown  v.    Allen,   3  after  the  lapse  of  seven  years,  on  an 

Head  (Tenn.)  429;  Berry  v.  Smith,  3  affidavit  of  illegality,   that  the   levy 

Wash.  (U.  S.)  60.  had  been  abandoned. 

Fertheomiog  Bond. — The  taking  of  a  In  Berry  v.  Smith,  3  Wash.  (U.  S.)  60, 

forthcoming  bond  for  the  delivery  of  it  is  maintained  that  if  the  officer  is 

the  property  at  the  day  of  the  sale  is  ordered  to  make  a  levy,  but  to  leave 

not  a  dissolution  of  the  levy.     Lantz  the  property  with  the  owner  until  the 

V.  Worthington,  4  Pa.  St.  153.  45  Am.  receipt  of  further  directions,  the  cred- 

Dec.  682,  citing   Sedgwick's   Appeal,  itor  undoes  by  such  an  order  all  that 

7  W.  &  S.  (Pa.)  260,  wherein  it  was  the  officer  does  by  the   seizure,  and 

held  that  a  bond  for  a  stay  of   exe-  that  there   is    no   levy  in   respect   to 

cation  had  not  that  effect.  third  persons. 

1    Per  Rogers,  J.,  in  Com.  v,  Strem*  In  Mentz  v.  Hamman,  s  Whart.  (Pa.) 

back,  3  Rawle  (Pa.)  341,  24  Am.  Dec.  150,  34  Am.  Dec.  546,  it  is  said:  '*  U 

3^1.  has    been    repeatedly   ruled   that    an 

8.  Dutertre  v.  Driard,  7  Cal.  549;  order  given  by  an  execution  creditor 
Sweetser  v.  Matson,  153  111.  568,  re^  to  the  sheriff,  to  stay  all  further  pro- 
versing  50  III.  App.  518;  Allen  v.  Levy  ceedings  on  his  execution  until  further 
59  Miss.  613;  Cumberland  Bank  v.  directions,  is  a  waiver  of  his  priority 
Hann.  19  N.  J.  L.  166  {citing  Wil-  in  favor  of  a  second  execution  re- 
iiamson  v.  Johnston,  12  N.  J.  L.  86;  ceived  by  the  sheriff  during  the  con- 
Matthews  V.  Warne,  11  N.  J.  L.  295;  tinuance  of  the  stay."  O'/fn^  Eberle 
Strrling  V,  Van  Cleve,  12  N.  J.  L.  v.  Mayer,  i  Rawle  (Pa.)  366. 
2Sf1:  Corlies  v,  Stanbridge,  5  Rawle  4.  Edwards  v.  Harben,  2  T.  R.  596; 
(i^<i.)  286;  Earl's  Appeal,  13  Pa.  St.  Rice  v.  Serjeant,  7  Mod.  37,  which  case 
4^3;  Chancellor  v,  Phillips,  4  DaH.  is  cited  \n  Wise  v.  Darby,  9  Mo.  131; 
(Pa.)  213;  Com.  V.  Stremback,  3  Rawle  in  Rew  v.  Barber,  3  Cow.  (N.  Y.)  272; 
(Pa.)  341,  24  Am.  Dec.  351.  and  in  Fisher  v.  Vanmeter,  9  Leigh 
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Failure  of  Plaintiff  U  Give  Direetioni. — A  mere   failure   or   refusal  on 
the  part  of  the  plaintiff  to  give  directions  as  to  the  time  or  manner 

proval  as  holding  that  the  test  as  to 
whether  or  not  the  levy  has  been 
abandoned  is  the  presence  or  the  ab- 
sence of  directions  by  the  plaintiff  to 
the  officer  to  stay  proceedings;  Parys's 
Appeal,  41  Pa.  St.  273,  80  Am.  Dec. 
615;  Bingham  v.  Young,  10  Pa.  St. 
395;  Keyser's  Appeal,  13  Pa.  St.  409; 
Truitt  V.  Ludwig,  25  Pa.  St.  145; 
Stern's  Appeal,  64  Pa.  St.  447;  Shinn 
V.  Holmes,  25  Pa.  St.  145;  Brown's 
Appeal,  26  Pa.  St.  490;  Sheriff  v. 
Beam,  i  Browne  (Pa.)  366. 

Tennessee. — Anderson  v.  Talbot,  I 
Heisk.  (Tenn.)  407. 

Virginia, — Fisher  v.  Vanmeter,  9 
Leigh  (Va.)  18,  33  Am.  Dec.  221.  citing 
Claytorv.  Anthony,  6  Rand.  (Va.)305, 
and  Edwards  v.  Harben,  2  T.  R.  596. 

In  Rew  V,  Barber,  3  Cow.  (N.  Y.) 
272,  Woodworih.  J.,  says:  "All  the 
cases  I  have  met  with  proceed  on  the 
principle  that  the  creditor  had  inter- 
fered and  directed  a  delay  of  sale,  and 
left  the  goods  with  the  debtor.  In 
every  such  case  a  record  execution 
would  have  the  preference." 

In  New  Jersey  permission  to  the  de- 
fendant to  obtain  possession  of  the 
goods  levied  on,  and  use  them  as  his 
own,  given  by  the  plaintiff,  does  not 
have  the  efifect  of  postponing  the  plain- 
tiff to  other  creditors:  but  it  must  ap- 
pear that,  in  the  language  of  Rev.  N. 
J.,  p.  444,  §  12,  the  execution  was  con- 
trived in  fraud,  with  intent  to  hinder, 
delay,  or  defraud  creditors.  Fischel 
V.  Keer,  45  N.  J.  L.  507;  Caldwell  v, 
Fifield,  24  N.  J.  L.  i£o;  Cumberland 
Bank  v.  Hann,  19  N.  J.  L.  166.  See 
also  Sterling  v.  Van  Cleve,  12  N.  J.  L. 
285;    James   v,    Burnet,   20  N.  J.  L. 

635. 

Levy  on  Immature  Crop. — A  levy  upon 

an  unripe  and  growing  crop  is  not 
valid  as  against  subsequently  acquired 
liens,  if  made  so  long  before  the  officer 
can  properly  proceed  to  advertise  and 
sell  as  to  evince  an  intention  on  the 
part  of  the  judgment  creditor  to  bold 
the  levy  for  a  time  merely  as  security, 
and  especially  if  it  is  reasonably  cer- 
tain at  the  time  of  the  issuance  of  the 
writ  that  it  cannot  be  fully  executed 
by  the  sale  of  the  crop  during  the  life 
of  the  writ,  but  that  the  judgment 
debtor  must  be  put  to  the  expense  of 
another  writ.  Burleigh  v.  Piper,  15 
Iowa  649. 
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(Va.)  18,  33  Am.  Dec.  221.  See  also 
Bradley  v,  Wyndham,  i  Wils.  44, 
which  case  is  cited  in  Com.  v.  Strem- 
back,  3  Rawle  (Pa.)  341,  24  Am.  Dec. 

351. 

See  further  the  following  cases  de- 
cided by  American  courts  in  which 
the  doctrine  finds  support: 

Arkansas, — Slocomb  v,  Blackburn, 
18  Ark.  309. 

Illinois. — Koren  v.  Roemheld,  6  111. 
App.  275,  per  Bailey,  P.J.;  Gilmorc 
V.  Davis,  84  III.  487.  which  case,  how- 
ever, is  not  directly  in  point,  as  the 
officer's  directions  were  to  make  no 
levy  at  all  until  further  orders;  Ross 
V.  Weber,  26  111.  221. 

Missouri. — Wise   v.    Darby,  9   Mo. 
131;   Field  V.  Liverman,  17  Mo.   218;. 
Parker  v.  Waugh,  34  Mo.  340. 

New  ytfr>&.  — Kellogg  v.  Griffin,  17 
Johns.  (N.  Y.)274;  Dunderdale  v.  Sau- 
vestre,  13  Abb.  Pr.  (N.  Y.  C.  PI.)  116; 
Rew  V.  Barber,  3  Cow.  (N.  Y.)  272; 
Storm  V.  Woods,  11  Johns.  (N.  Y.)  iii; 
Whipple  V.  Foot,  2  Johns.  (N.  Y.)  422; 
Doty  V.  Turner.  8  Johns.  (N.  Y.)  20; 
Cornell  v.  Cook,  7  Cow.  (N.  Y.)  315; 
Brown  v.  Cook,  9  Johns.  (N.  Y.  361; 
Russell  V,  Gibbs,  5  Cow.  (N.  Y.)  394. 

North  Carolina. — Douglas  v.  Mit- 
chell, 3  Murph.  (N.  Car.)  239;  Wil- 
son V.  Hensley,  4  Ired.  L.  (N.  Car.) 
66;  Roberts  v.  Scales,  i  Ired.  L.  (N. 
Car.)  88. 

t)///^.— Houk  V,  Condon,  40  Ohio  St. 
569,  in  which  case  it  is  recognized  that 
the  levy  will  be  lost  by  positive  acts 
on  the  part  of  the  creditor  showing 
an  intention  or  willingness  to  part 
with  the  control  of  the  property,  or 
for  neglect  to  enforce  the  execution 
for  so  long  a  time  as  to  indicate  that 
the  levy  has  been  purposely  aban- 
doned; Acton  V.  Knowles,  14  Ohio  St. 
18. 

Pennsylvania. — Com.  v.  Stremback, 
3  Rawle  (Pa.)  341,  24  Am.  Dec.  351; 
Bradley  v.  Wyndham,  i  Wils.  44,  cited 
in  Cowden  v.  Brady,  8  S.  &  R.  (Pa.) 
510;  Hickman  v.  Caldwell,  4  Rawle 
(Pa.)  376,  27  Am.  Dec.  274;  Eberle  v. 
Mayer,  i  Rawle  (Pa.)  366;  Kauffelt's 
Appeal.  9  Watts  (Pa.)  334;  Larzelere 
Co.'s  Appeal  (Pa.  i888).  13  Atl.  Rep. 
85;  Hastings  v.  Quigley,  4  Pa.  L.  J. 
220.  in  which  last-mentioned  case 
Hickman  v.  Caldwell,  4  Rawle  (Pa.) 
376,  27  Am.  Dec.  274,  is  cited  with  ap- 
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of  executing  the  writ  does  not  constitute  such  interference  with 
its  execution  as  will  have  the  effect  of  rendering  it  dormant.' 

2.  Issnance  and  Levy  of  Alias  Writs. — The  courts  jiave  not  always 
agreed  as  to  the  effect  of  issuing  and  levying  an  alias  execution 
after  the  levy  has  been  previously  made ;  but  it  is  undeniable  that 
the  issuance  of  a  second  execution  may  be  evidence  tending  to 
show  an  abandonment,  though  it  is  not  usually  conclusive,  and 
may  be  overcome  by  testimony  showing  the  contrary.* 

1.  Koren  v,  Roemheld,  6  111.  App.  officer  was  not  destroyed  by  the  issu- 

275,  wherein  it  is  said  that  the  plain-  ance  of  an  alias, 

tiff  is  not  obliged  to  advise  or  direct  AnthoritiM  Holding  that  thert  Is  No 
the  sheriff  what  to  do  or  how  to  pro-  Ahandonment. — In  the  following  cases 
ceed,  even  though  applied  to  by  the  it  was  held  that  there  was  no  abandon- 
sheriff  for  that  purpose,  and  that  his  ment  of  the  previous  levy  by  suing 
otily  duty  Is  to  avoid  interfering  with  out  the  alias:  Wilson  v.  Sheriff,  i6z 
the  officer.  111.   49,    affirming   58    111.    App.    651; 

8.  Per  Hooker,  J.,  in  Friyer  v.  Mc-  Wolfe  v,  Wolfe,  4  Ind.  255;  Hicks  v» 

Naughton  (Mich.  1896),  67  N.W.  Rep.  Ellis,  65  Mo.   176,  in  which  case  the 

978.    See  also  Harlan   v.   Harlan,  14  alias  was  issued   to  another  county; 

Lea  (Ten n.)  107,  holding  that  the  issu-  Bouton  v.  Lord,  10  Ohio  St.  453.     In 

ance  of  an  alias  is  only  prima  facie  Hickman  v.  Hickman,  3  Harr.  (Del.) 

evidence  of  a  waiver  of  the  levy  made  484,  an  execution  was  levied  and  then 

under  the  original,  and   may  be  re*  stayed  by  order  of  the  plaintiff ,  and  an 

batted.  alias  execution  was  issued  regularly 

In  support  of  the  proposition  that  a  to  each  term  and  stayed  in  the  same 

previous  levy  is  abandoned  by  suing  way,  and  it  was  held  that  such  stay  of 

out  another  writ   and    attempting  to  proceedings  did  not  forfeit  the  credi- 

levy  it,  see  Hanson  w.  Taper  Sleeve  tors'  right  to  a  preference.     Following 

Pulley  Incorporation,   72    Iowa    622;  Janvier  v.  Sutton,  3  Harr.  (Del.)  37. 

Brazier  f^.  Thomas,  Busb.  L.  (N.  Car.)  ^aoall  of  Alias  bofore  Levy. — Where, 

28;  Scott  V.  Hill,2Murph.(N.Car.)i43;  after   the    levy    has   been   made,  the 

Missimer  c.  Ebersole,  87  Pa.  St.  109;  plaintiff  issues  an  a/tVij  or //wriVj  writ, 

Eckhols  V,  Graham,  i   Call  (Va.)  492.  but  recalls  it  before  any  action  has 

See  also  Yarborough  v.  State  Bank,  a  been  had  on  it,  the  levy  already  made 

Dev.  L.  (N.  Car.)  23.  is  not  abandoned.    Ingham  t^.  Snyder, 

In  Louisiana  by  ordering  the  return  i  Whart.  (Pa.)  116. 

of   the    writ,  after  a  levy   has  been  Sifeet    of      Bolevylng     Ezemition.^ 

made,  and  taking  out  a  new  writ,  the  Where  an  execution  is  levied  on  chat* 

plaintiff  abandons  his  levy.     Black  t/.  tels,  and  a  claimant  executes  an  affida- 

Catlett,  I  Rob.  (La.)  540;  Cochrane  v.  vit  and  bond,  and  the  sheriff  makes 

U.S.  Bank,  II  Rob.  (La.)  64.     See  also  an  additional  levy  for  an   excessive 

Roman  v,   Denny,  19   La.  Ann.   521.  amount,  violating  a  statute  requiring 

See  further  Elliot  r.  Cox,  5  Martin  N.  the   execution    to   be   stayed    to    the 

S.  (La.)  285.  amount  of  the  value  of  the  property 

laTsnnoflsee  a  levy  on  land  is  aban-  claimed,  the  vice  of  the  officer's  pro- 

doned  by   the   issuance   of    an   alias  ceedings  is  in  making  the  additional 

writ,  and  unless  the  alias  be  relevied  levy,  and  the  first  levy  is  not  thereby 

a  sale  of  the   premises   conveys  no  abandoned.     Davis  v,  Netterville,  68 

title  to  the  purchaser.     Alley  v.  Car-  Miss.  429. 

roll,  3  Sneed  (Tenn.)  no.     But  see  Question    of   Intent. — The    question 

Evans  v,  Barnes,  2  Swan  (Tenn.)  292,  whether  or  not  the  levy  is  abandoned 

wherein    the    alias    was    considered  by  the*  issuance  of  an  a/wj  writ  is  one 

merely  nugatory  and  useless,  and  did  of  intent;   and  when  an  intention   is 

not  constitute  an  abandonment  of  the  shown  to  retain  the  benefit  of  the  orig- 

original  levy  so  as  to  give  title  to  one  inal  levy,  and  at  the  same  time  get  the 

whopurchased  after  the  issuance  of  benefit  of  anewlevy, where, as  has  been 

the  original,  but  before  the  issuance  said,  the  issuance  of  a  second  writ  in- 

of  the  alias,  dicated  *'  mistaken  zeal  in  attempting 

In  Brown  v.  Allen,  3  Head  (Tenn.)  to  obtain    satisfaction,    rather    more 

4^t  it  was  held  that  the  title  of  the  than  a  desire  to  permit  the  first  writ 
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3.  Voluntary  Belinquithment  of  iMTj—a,  By  the  Creditor.— 
The  question  as  to  the  right  of  the  creditor  to  voluntarily 
abandon  the  levy  which  has  been  made  under  his  writ  arises 
most  frequently  when,  after  having  abandoned  the  levy,  he  seeks 
to  issue  an  alias  execution  or  make  a  new  levy.^  It  as  deemed 
advisable,  however,  here  to  state,  in  treating  of  the  abandon- 
ment of  levies  generally,  that  the  creditor  cannot  abandon  a 
valid  subsisting  levy  and  thereafter  insist  that  the  judgment 
has  not  been  discharged.*  But  the  plaintiff  may  abandon  a 
levy  upon  property  which  does  not  belong  to  the  defendant, 
or  which,  for  any  other  reason,  is  void.* 

b.  By  the  Officer. — Where  the  officer  has  acted  unlawfully, 
e.g.,  where  he  has  seized  property  of  a  stranger  or  has  acted 
under  a  void  writ,  he  may  relinquish  the  levy  and  return  the 
execution  unsatisfied.^ 

to   become   dormant,  or  to  abandon  Yeates  (Pa.)  387;  Miller  v.  Milford,  s 

any  advantage  gained  by  it,"  the  levy  S.  &  R.  (Pa.)  35. 

will  not  be  deemed  to  be  abandoned.  In  Walker  v.  Com.,  18  Gratt.  (Va.) 
Per  Hooker,  J.,  in  Friyer  v.  Mc-  13,  98  Am.  Dec.  631,  the  court  says: 
Naughton  (Mich.  1896),  67  N.  W.  Rep.  "  The  defendant  is  interested  ;  be- 
978;  Elliot  V.  Cox,  5  Martin  N.  S.  cause,  a  specific  portion  of  his  property 
(La.)  285;  West  v.  St.  John,  63  Iowa  having  been  seized  and  placed  in  the 
292;  Menge  v,  Wiley,  100  Pa.  St.  617,  custody  of  the  law  for  the  payment  of 
in  which  case  the  issuance  of  the  alias  the  execution,  he  has  a  right  to  be 
was  an  irregularity,  but  did  no  harm;  protected  against  another  seizure  on- 
Potts's  Appeal, 20  Pa.  St.  253,  in  which  der  a  new  execution  for  the  same 
the  alias  writ  was  levied  on  the  prop-  debt,  without  his  consent,  or  unless 
erty  which  had  been  already  taken  there  be  a  necessity  for  it."  See  also 
"  subject  to  all  prior  claims  and  levies  Walker  v.  Com.,  18  Gratt.  (Va.)  13,  9S 
made  on  same/'  and  it  was  held  that  Am.  Dec.  631,  holding  that  the  plain- 
there  was  no  abandonment  of  the  tiff  may  always,  with  the  consent  of 
prior  levy.  The  last  case  is  rrV^^^  and  the  defendant,  abandon  his  levy. 
distinguished  \Ti  Missimer  v,  Ebersole,  8.  Green  v,  Burke,  23  Wend.  (N.  Y.) 
87  Pa.  St.  109.  490,  in  which  case  the  levy  was  made 
An  Alias  Writ  Hagatory  and  Inopnra-  by  an  infant,  and  the  court  said : 
tive. — Some  of  the  cases  holding  that  ''Suppose  the  sheriff  to  make  an  ir- 
there  is  no  abandonment  proceed  regular  arrest  even  on  a  ca,  sa.;  is  the 
upon  the  theory  that  the  issuance  of  plaintiff  to  be  cut  off  from  his  debt 
the  second  writ,  while  the  levy  under  because  the  officer  lets  the  man  go? 
the  prior  writ  is  undisposed  of,  is  Goods  of  a  third  person  are  levied  on 
nugatory  and  useless,  and  does  not  and  discharged  ;  no  one  would  pre* 
affecteither  the  prior  writ  or  what  has  tend  that  this  discharges  the  debt, 
been  done  under  it.  West  v.  St.  John,  There  can  be  no  doubt  that  in  such 
63  Iowa  292;  Evans  v.  Barnes,  2  Swan  and  the  like  cases  the  creditor  may 
(Tenn.)  292.  relinquish  the  arrest,  or  levy  without 

1.  See  supra t  Alias  JSxecutioHSf  p,4So  prejudice."  See  also,  in  support  of 
ft  seq,;  Sini,  Additional  Levies,^.  573^/  the  propositions  stated  in  the  text, 
seq.  State  Bank  v.Turney, 7  Humph. (Tenn.) 

2.  Trapnall  v.  Richardson,  13  Ark.  271;  Black  v.  Nettles.  25  Ark.  606. 
543.  ^BMt  of  Ordering  Betvm  of  Writ.— 

In  Hunt   V.   Breading,    12   S.  &  R.  The  return  of  an  execution  unsatisfied 

(Pa.)  37,  14  Am.  Dec.  (^5,  Gibson,  J.,  by   order  of    the    judgment   creditor 

says  :  *'  I  am  satisfied  on  principles  of  operates  as  a   total  abandonment  of 

law  that  a  judgment  creditor  who  has  the  levy.     Rickards  v.  Cunningham, 

seized   the   goods    of    his    debtor   in  10  Neb.  417,    citing,   as  a   somewhat 

execution  cannot  discharge  them  and  analogous  case,  Hickok  v.  Coates,  s 

leave  his  judgment  in  force  as  to  the  Wend.  (N.Y.)4I9. 

Ifind."     See  s^lso  Hunt  v.  M'Clure,  2  4.  Com.  v»   Abell,   6  J.    J.   Marsh. 
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c.  Sale  after  Abandonment  of  Levy. — Where  a  sale  is 
made  after  the  levy  has  been  abandoned,  the  remedy  is  by  a 
motion  to  set  aside  the  sale  addressed  to  the  court  which  issued 
the  execution ;  and  it  is  not  permissible,  in  an  action  involving 
the  title  to  the  property  sold,  to  attack  the  proceedings  collater- 
ally by  showing  that  the  levy  has  been  abandoned.^ 

XXm.  Motions  to  ftuASH  akb  Set  Aside  Levies— 1.  Jurisdiction 
to  Auash. — The  court  out  of  which  the  writ  issued,  as  between  the 
parties  thereto,  has  the  undoubted  power,  upon  motion,  to  set 
aside  the  levy  for  any  irregularity  appearing  therein.*  Formerly, 
however,  the  writ  of  audita  querela  was  resorted  to,  but  in  modern 
practice  this  writ  has  been  superseded  almost  entirely  by  motion.' 

2.  Qronnds  for  Quashal — a.  Irregularities  in  the  Execu- 
tion.— The  court,  on  a  motion  to  quash,  annul,  or  set  aside  a  levy, 


(Kj.)  476;  Bisbee  v.  Hall.  3  Ohio  449, 
holding  that  .where  the  sale  of  the 
property  is  enjoined,  the  sheriff  is 
authorized,  upon  the  service  of  the  in- 
junction, to  redeliver  the  goods  to  the 
owner ;  Ezra  v,  Manlove,  7  Blackf. 
(Ind.)389,  holding  that  the  officer  may 
abandon  the  levy  upon  ascertaining 
that  the  writ  is  void. 

In  Blivin  v>  Bleakley,  23  How.  Pr. 
(N.  Y.  Supreme  Ct.)  124,  in  which  case 
it  is  held  that  the  sheriff  may  relin- 
quish a  levy  upon  the  property  of  a 
stranger,  Brown,  J.,  says  :  **  No  good 
reason  can  be  given  why  he  may  not 
do  so,  because  the  thing  is  of  very 
usual  occurrence,  and  cannot  very 
well  be  otherwise.  The  only  conse- 
quence of  this  act  to  the  sheriff  is  the 
burden  of  showing  property  in  the 
goods  out  of  the  defendant  in  the 
execution,  should  the  good  faith  of 
his  return  be  put  in  controversy.  It 
does  not  alter  the  sheriff's  liability,  or 
add  to  the  burden  he  thus  assumes, 
by  showing  that  he  has  actually  sold 
the  goods  under  the  execution." 

In  FenntylTania  it  has  been  held 
that,  upon  a  claim  being  made  by  a 
third  person,  the  sheriff  may  either 
abandon  the  levy  or  restrict  it  to  the 
defendant's  interest.  Dixon  r.  White 
Sewing  Mach.  Co..  128  Pa.  St.  397, 
in  which  case  it  is  said  :  '*  The  general 
right  of  the  sheriff  to  change  his  levy, 
to  enlarge,  or  restrict,  or  abandon  it, 
is^  unquestionable.  Having  made  a 
mistake,  he  is  not  bound  to  persevere 
in  it."  See  also  Patterson  v.  Ander- 
son, 40 Pa.  St.  363;  SchuyikiU  County's 
Appeal,  30  Pa.  St.  358. 

1.  Jackson    ».     Vanderheyden,     17 
Johns.  (N.  Y.)  167,  in  which  case  the 


decision  was  based  upon  the  general 
principle  that  it  is  inadmissible  to  con- 
tradict a  sheriff's  deed  collaterally. 
Citing  Jackson  v.  Croy,  12  Johns.  (N. 
Y.)  429.  See  further  the  article  Sher- 
iffs' Sales. 

2.  Blair  v.  Compton,  33  Mich.  414; 
Palmer  v,  Gardiner,  77  111.  143;  Jones 
V,  Williams,  2  Swan  (Tenn.)  105; 
Bryan  v.  Bridge,  6  Tex.  137. 

In  Georgia  the  proceeding  by  ille- 
gality has  been  given  by  statute,  but 
this  remedy  is  cumulative  and  not  ex- 
clusive, and  the  remedy  by  motion  is 
retained.  Hill  v,  De  Launay,  34  Ga. 
427. 

Vermont  Statnte.— Rev.  Laws  Vt., 
g  1596,  authorize  a  petition  to  vacate 
a  levy  when  it  "is  irregular, '  in- 
formal, or  not  according  to  law,  and 
the  title  derived  therefrom  is  doubt- 
ful." It  has  been  uniformly  held  that 
this  statute  does  not  apply  where  the 
levy  is  void.  Whitefield  v.  Adams,  65 
Vt.  632;  Parker  v,  Parker,  54  Vt.  341; 
Hyde  v.  Taylor,  19  Vt.  599;  Briggs  v. 
Green,  33  Vt.  565.  The  statute  is  not 
applicable  to  those  cases  that  are  de- 
fective in  substance  as  to  the  subject 
matter.  Bell  v.  Roberts,  13  Vt.  582; 
Hopkins  v,  Hayward,  34  Vt.  474.  In 
the  last-mentioned  case  the  irregularity 
complained  of  was  that  the  appraisers, 
by  direction  of  the  creditor,  did  not  ap- 
praise improvements  on  the  premises, 
but  appraised  the  land  only.  See  also 
Hurlbut   V.    Mayo,    I    D.   Chip.  (Vt.) 

387. 

S.  Per  Lumpkin,  C.J.,  in  Hill  v.  De 
Launay,  34  Ga.  427.  See  also  Hopkins 
V.  Hayward,  34  Vt.  474.  See  further 
the  articles  Audita  Querela  and 
Motions. 
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may  look  to  the  execution  and  see  if  it  carries  on  its  face  sufficient 
warrant  for  the  levy.* 

b.  Defects  in  the  Levy— (i)  In  General. — As  a  general 
proposition,  it  is  a  ground  f9r  quashing  the  levy,  that  it  was 
not  made  in  accordance  with  law ;  *  e,g,^  where  the  officer  who 
made  it  was  disqualified,*  where  the  levy  was  made  prematurely,* 
where  the  levy  has  been  made  in  violation  of  the  debtor's  right  to 
select  the  property  to  be  levied  upon,*  or  where  the  levy  is 
excessive.®  It  is  also  a  ground  for  setting  aside  the  levy,  that  it 
was  made  upon  property  not  subject  to  execution.'^ 

(2)  Levy  on  Property  of  Stranger — Xotion  by  Creditor  to  Yaoato  L«y. 
— Where  a  levy  has  been  made  upon  property  which  does  not 
belong  to  the  defendant,  and  the  plaintiff  has  had  to  refund  the 
money  to  the  purchaser,  or  has  become  liable  to  the  real  owner, 

1.  Scott  V,  Allen,  i  Tex.  508.     Seo        6.  Pitts  v.  Magie,  24  111.  610. 

also  Bonesteel  v,  Orvis,  23  Wis.  506,  99  Flaintiifi     Blgkt     of     Xleotlon.— In 

Am.    Dec.    201,  in  which  case  it  was  Evans   v.  Landon,  6   111.*  307,  it  was 

held  to  be  ground  for  setting  aside  the  held  that  the    plaintiff  was  entitled  to 

levy,  that  the  execution  was  not  signed  have   the  levy  set  aside  and  to  have 

by  the   party   who  issued   it,   or  his  an  alias  execution  issued,  because  he 

attorney,  as  required  by  statute.  had   not   been   given  an  opportunity 

Death  of  Plaintiff  after  Levy. — The  to  exercise  the  right  to  elect  the  prop- 
death  of  the  plaintiff  after  a  levy  has  erty  to  be  levied  upon,  which  right  of 
been  made  will  not  authorize  a  stran-  election  was  conferred  upon  him  by 
ger  to  insist  on  the  abatement  of  the  statute. 

process   or  the  quashal  of  the  levy.  6.    Per   Marston,    J.,    in    Blair   v. 

Kennedy  v,  Holloway,  6  J.  J.  Marsh.  Compton,    33   Mich.  414;   Campau  v. 

(Ky.)  321,  in  which  case  it  is  said  that  Godfrey,  18  Mich.  27,    100  Am.  Dec. 

whether  the  defendant  is  entitled  to  133;  Palmer  v.  Gardiner,  77  111.  143. 

the  quashal  of  the  execution  and  levy  See  also  Bogle  v.  Bloom,  36  Kan.  512, 

is  a  question  which  may  admit  of  some  wherein  Johnston,  J.,  says  that  where 

doubt.  a  levy  is  excessive,  application  may 

Effect  of  Quashal. — When  an  execu-  be  made  to  the  court  to  release  a  por- 
tion is  quashed,  a  levy  that  has  been  tion  of  the  property, 
previously  made  falls  with  it,  and  the  7.  Commercial  Bank  v.  Waters,  10 
sheriff  is  bound  to  return  the  goods  to  Smed.  &  M.  (Miss.)  559,  in  which  case 
the  defendant.  Wellington  v.  Sedg-  the  levy  was  made  upon  an  equity  of 
wick,  12  Cal.  469.  redemption  in  personalty.      Reeves  v. 

2.  Bryan  v,  liridge,  6  Tex.  137.  Chattahoochee  Brick  Co.,  85  Ga.  477- 
Failtire  to  Desoribe  Land. —In   Hug-  See   also   McLemore   v,    Benbow,   19 

gins  V.  Ketchum,  4  Dev.  &  B.  L.  (N.  Ala.  76:  Robinson  r.  Atlantic,  etc.,  R. 

Car.)  414,  it  was  held  that  where  the  Co.,   66   Pa.    St.  160,  in   which  cases 

levy   of  an  execution,    issued  out  of  it  is  held  that  it  is  ground  for  setting 

a   justice's  court,    is    insufficient,   by  aside   a  levy  that  it  was   made  upon 

reason  of  its  failure,  to  describe  the  property  in  custodia  legis, 

land  levied  on,  the  defendant  in  exe-  Bxempt  Property. — In  Jones  v.   Wil- 

cution  may  move  the  county  court  to  Hams,  2  Swan  (Tenn.)  105,  it  was  held 

stay  an  order  of  sale  based  on  such  that   where   an   execution  issued  bv 

levy.  a  justice  of  the  peace  has  been  levied 

3.  State  V.  Jeter,  60  Ga.  489.  upon  exempt  property,  the  justice  has 

4.  Hill  V,  De  Launay,  34  Ga.  427.  no  power  to  correct  the  irregularity. 
In  Jones  v.  McCarl,  7  Abb.  Pr.  (N.  and   relief  may  be  had  by  certiorari 

Y.  C.  PI.)  418,  the  levy  was  set  aside  and  a  motion  to  quash  the  levy.     See 

because   the    plaintiff,    after   the   de-  also  Catron  v,  Lafayette  County,  125 

fendant  had  perfected  an  appeal  and  Mo.  67,  holding  that  a  motion  to  quash 

served  a  copy  of  his  undertaking  upon  the  levy,  rather  than  a  motion  to  quash 

the  plaintiff,  urged  the  officer  to  make  the  writ,  is  proper.     See  further  tho 

a  new  levy  before  a  copy  of  the  under-  article  Homesteads  and  Exemptions, 

taking  could  be  served  on  the  officer.  posU 
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the  plaintiff  may,  on.  motion,  have  the  levy  vacated  and  the  satis- 
fpiction  of  record  removed.* 

Votien  ^7  OwMT  to  y«oftto  I*0T7. — The  court  will  not  entertain  a  mo- 
tion by  a  stranger,  whose  property  has  been  levied  upon,  to  vacate 
the  levy,  because  the  court  will  not  in  thi«  manner  determine 
conflicting  titles  to  property.  The  stranger  will  be  left  to  the 
statutory  method  of  trying  his  right  to  the  property,  or  to  a 
common-law  action  of  trespass.* 

c.  The  Motion, — ^A  motion  must  be  made  to  set  aside  the 
levy,  and  the  opposite  party  must  be  notified  thereof,  or  called 
upon  to  show  cause.' 

XXIV.   STATTTS  07  PBQPEItTy  S^IZEP,  A9P  I^SOTSQTIOK  07  OfllGEB'S 

PO88E80ioir— 1,  Special  Property  Acquired  by  the  Officer. — Where 
goods  are  levied  on,  the  sheriff  acquires  a  special  property  in  them, 
and  he  is  authorized  to  maintain  detinue,  replevin,  trespass,  or 
trover,  in  order  to  protect  and  assure  his  possession,  or  recover 
damages  for  injury  to  or  loss  of  the  property.* 

1.  Sanders  v.  Hamilton,  3  Dana  the  title  to  the  property  levied  upon. 
(Ky.)  550;  Osborqe  v.  Wilson,  37  See  also  Seitzinger  v,  Fisher,  |  W.  ft 
Minn.  8,  in  which  case  the  real  owner  S.  (Pa.)  9^3,  wherein  the  court  says  : 
recovered  judgipent  against  the  sher-  '*  Where  it  ip  clear  that  the  judgment 
if!  and  the  plaintiff  for  the  value  of  the  still  rerpains  unsatisfied,  it  is  certainly 
property,  which  was  more  than  the  not  usual  for  the  court  in  ordinary 
plaintiff  had  received  on  the  execu-  cases  to  interfere  so  as  to  prevent 
tion;  Adams  v.  Smith,  5  Cow,  (N.  Y.)  a  sale  of  l^nd  taken  in  execution, 
2S0.  See  also  Warner  v.  Helm,  6  111,  whether  the  defendant  may  have  an 
220.  But  see  contra^  t'ansing  v,  interest  in  it  or  not,"  See  further  the 
Quackenbush,  5   Cow.  (N.  Y.)  38,  in  article  Sheriff's'  Sales. 

which  case  one  of  the  plaintiffs  in  the  8.  Ralston   v.  Field,  32   Ga.  453,  in 

execution  was  the  purchaser,  and  it  which  case  the  court  refused   to  dis- 

was  held   that    his    refnedy    was    in  miss  a  levy  in  a  claim  case  without  a 

equity  and  not  by  motion.  motion,  on  account  of  the  time  which 

In  Tudor  Vf  Taylor,  zt  Vt,  444,  it  is  had  been  allowed  tp  elapse  after  the 

held  that   the   creditor  may  in   such  levy  had  been  made  before  sale.    See 

event  petition  the  court  to  vacate  the  also  Bonesteel  w.  Orvis,  33  Wis,  506, 

levy  and  set  ^side  the  motion  to  sat-  99  Am*  Dec.  901,  in  which  case  the 

isfy  the  record;  ^nd  that  the  creditor  ''ground    of    irregularity    was     dis- 

is  remediless  by  scire  facias  because  tinctly  specified   in    the   affidavit   ac- 

the  defect  in  the  levy  is  not  apparent  companying  the  motion,  *  *  *  and  a 

on  it9  face;     the   court    remarking  ;  copy  of  the  aflSdavit  was  served  with 

"The  proceeding  in  this  case  is  not  the  notice  of  the  motion;"  this  being 

instituted  upon  any  statutory  provi-  the  procedure  prescribed  by  a  rule  of 

sion,  but  it  is  an  application  founded  the  court. 

upon     common-law     principles,    ad-  ll^instAtemeiit  of  Levy. — In  Wilson  v. 

dressed   to  the   power  of   the  court,  Herriqgton,  86   Ga.  777,  it  was   held 

10  correct  its  own  records;  a  power  th^t  where  the  court  has  erred  in  dfs- 

nsually  exercised  on  petition  or  mo-  missing  a  levy,  it  may,  at  the  same 

lion."  term  of  the  court,  on  motion,  reinstate 

2.  Cawthorn    v.    Knight,    11    Ala,  the  case  and  set  aside  the  irregular 
a68.    See  also  Jarrett  v.  Tomlinson,  3  erroneous  judo^ment. 

W.  &  S,  (Pa.)   114.     See  further  the  Piurties.— The  sheriff  is  not  a  neces- 

anide   Right  of  Property,   Trial  sary  party  to  a  motion  to  quash  the 

OF.                                                                .  levy,     Demint   v,  Thompson,  80   Ky. 

XoUgn  before  Sale. — In  Pennsylvania  255. 

Ins.  Co.  V,  Ketland,  i  Binn.  (Pa.)  499,  4.  Clerk  v.  Withers,   i  Salk.  3W,  a 

the  court  refused  a  motion  of  the  de-  Ld.    Raym.   1072,6   Mod-   290,  which 

fendant.made  before  the  sale,  to  stay  case  is  citfd,  \r\  support  of  the  proposi« 

proceedings  and  direct  an  issue  to  try  tion  stated  in  the  text,  in  Rogers  v. 
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ITo  Bight  of  Aetion  in  Othen  than  the  Offloer. — An  action  for  the  conver- 
sion  of  or  injury  to  the  property  seized  cannot  be  maintained  by 
the  defendant  in  the  execution,'  by  a  receiptor,*  or  by  the  cred- 
itor.' 


Darnaby,  4  B.  Mon.  (Ky.)  238.  Like- 
wise see  Wilbraham  v.  Snow,  2  Saund. 
47,  which  case  is  cited  in  Jones  v.  Jud- 
kins,  4  Dev.  &  B.  L.  (N.  Car.)  454. 
See  also  the  following  cases  in  which 
the  proposition  finds  support: 

Illinois, — Belli ngall  v,  Duncan,  8 
111.  477,  per  Treat,  J. 

//i</ia/w.— Dunkin  v.  McKee,  23  Ind. 
447,  per  Elliott,  J.  See  also  Walpole 
V,  Smith,  4  Blackf.  (Ind.)  304. 

Kentucky, — Richardson  v.  Bartley, 
2  B.  Mon.  (Ky.)  328;  Williams  v, 
Herndon,  12  B.  Mon.  (Ky.)  484,  54 
Am.  Dec.  551;  Lampton  v.  Taylor, 
Litt.  Sel.  Cas.  (Ky.)  273;  Rogers  v. 
Darnaby,  4  B.  Mon.  (Ky.)  238. 

Afississippi,  —  Parker  v.  Dean,  45 
Miss.  408. 

New  York, — Rue  v.  Perry,  63  Barb. 
(N.  Y.)  40;  Marsh  v.  White,  3  Barb. 
(N.  Y.)  518;  Dillenback  V.  Jerome.  7 
Cow.  (N.  Y.)  294;  People  v.  Church, 
2  Wend.  (N.  Y.)  262;  Lockwood  r. 
Bull,  I  Cow.  (N.  Y.)  322,  13  Am.  Dec. 
539;  Stewart  v.  Wells,  6  Barb.  (N.  Y.) 
79;  Barker  v.  Miller,  6  Johns.  (N.  Y.) 
195;  Wheeler  V.  M'Farland,  10  Wend. 
(N.  Y.)  322,  26  Wend.  (N.  Y.)  467; 
Hotchkiss  V,  M'Vickar,  12  Johns. 
(N.  Y.)  403. 

North  Carolina, ^TsLggtn  v.  Hill,  2 
Hayw.  (N.  Car.)8i;  Jones  r.  Judkins, 
4  Dev.  &  B.  L.  (N.  Car.)  454. 

Ohio, — Sheriff  v.  Parsons,6  Ohio  450. 
Wisconsin, — Martin    v,    Watson,   8 
Wis.  315. 

Bight  of  Offioer  to  Attaehmont. — 
Where  the  defendant  obtains  posses- 
sion of  the  property  about  to  be  sold 
and  makes  away  with  it,  the  officer  is 
not  entitled  to  an  attachment,  as  he 
possesses  as  much  power  as  the  court 
by  the  issuing  of  an  attachment  can 
give  him.  He  should  command  the 
necessary  force  to  prevent  the  carry- 
ing off  of  the  property,  and,  if  it  is  in 
fact  carried  off,  his  remedy  is  by  an 
action  against  the  defendant.  People 
V,  Church,  2  Wend.  (N.  Y.)  262. 

1.  Smith  V.  Reeves,  33  How.  Pr.  (N. 
Y.  Supreme  Ct.)  183,  holding  that  the 
defendant,  if  the  property  be  left  with 
him  after  the  levy,  is  the  mere  agent 
or  servant  of  the  officer.  Citing  Rew 
V,  Barber,  3  Cow.  (N.  Y.)  272;  Miller 
V.  Adsit,  16  Wend.  (N.  Y.)  335- 


8.  Dillenback  v,  Jerome,  7  Cow.  (N. 
Y.)  294,  citing  Com.  v,  Morse,  14 
Mass.  217;  Whittier  v.  Smith,  11  Mass. 
211;  Warren  v,  Leland,  9  Mass.  265; 
Ludden  v,  Leavitt,  9  Mass.  104; 
Waterman  v,  Robinson,  5  Mass.  303. 
See  also  Norton  v.  People,  8  Cow.  (N. 
Y.)  137,  holding  that  in  an  indictment 
for  the  larceny  of  goods  upon  which 
an  execution  has  been  levied,  the 
ownership  cannot  be  laid  in  a  re- 
ceiptor. Citing  Dillenback  v.  Jerome, 
7  Cow.  (N.  Y.)  294;  Com.  v.  Morse,  14 
Mass.  217. 

8.  Barker  v.  Mathews,  i  Den.  (N. 
Y.)  335,  in  which  case  the  court  says: 
"There  is  no  precedent  for  this 
action.  •  *  *  The  constable  who 
levied  the  plaintiff*s  execution  is  re- 
sponsible to  him  for  the  value  of  the 
property  levied  on.  It  will  be  no  de- 
fense to  the  constable  that  the  prop- 
erty was  fraudulently  taken  from  bis 
custody  by  the  defendant  in  the  exe- 
cution; for  such  taking  the  constable 
may  have  his  action  against  the  de- 
fendant, and  thus  indemnify  himself. 
In  this  manner  the  defendant  will  be 
made  to  answer  for  his  own  wrong, 
to  the  officer,  and  the  latter,  in  turn, 
will  respond  to  the  plaintiff.  These 
remedies  exist,  and  they  have  been 
found  fully  commensurate  to  such  in- 
juries." Distinguishing  Yates  v.  Joyce, 
II  Johns.  (N.  Y.)  136,  in  which  case 
the  judgment  owned  by  the  plaintiff 
gave  him,  as  the  court  held,  a  legal 
lien  on  the  real  property  to  which  the 
injury  complained  of  was  done.  See 
also  Roberts  v.  Scales,  i  Ired.  L.  ^N. 
Car.)  90. 

In  Marsh  v.  White,  3  Barb.  (N.  Y.) 
518,  the  court  holds  that  no  such  ob- 
jection can  be  maintained  by  the 
plaintiff,  and  folloivs  Barker  v,  Math- 
ews, I  Den.  (N.  Y.)335.  but  remarks: 
**If  the  plaintiff  in  the  execution 
should  sue  an  individual  to  whom  the 
general  owner  (the  defendant  in  the 
execution)  had  transferred  a  pan  of 
the  property  subsequent  to  the  levy, 
for  removing  it,  he  must  prove  that 
he  necessarily  suffered  damage  by  the 
act  complained  of;  that  is,  that  there 
was  not  property  enough  left  to  sat- 
isfy his  execution."  Citing  Lane  r. 
Hitchcock,  14  Johns.  (N.  Y.)  213. 
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The  Sight  of  Aotion  Ii  Penonal. — The  sheriff's  right  of  action  is  in  his 
personal,  and  not  in  his  official,  character.^ 

EiEMt  of  Lory  on  Land. — A  levy  on  land  gives  the  officer  no  title  to 
the  premises  or  right  of  possession.* 

2.  General  Property  in  the  Goods  after  Seizure. — Although  the 
officer,  by  his  seizure  of  goods,  acquires  a  special  property  in 
them,  the  general  property  remains  in  the  debtor  until  they  are 
sold,  the  seizure  being  but  the  inceptive  step  in  the  transmuta- 
tion of  the  property,  which  may  be  abandoned  by  the  officer 
before  the  change  is  consummated.' 

3.  Officer's  Discretion  in  Controlling  Property  Seized. — The  officer, 
after  he  has  made  a  levy  upon  chattels,  is  vested  with  a  large  dis- 
cretion in  determining  questions  as  to  their  treatment  and  custody ; 
but  he  is  not  authorized  to  so  deal  with  and  treat  the  property 
as  to  materially  change  its  character,  e.g.^  to  manufacture  new 
articles  out  of  raw  material,  especially  where  the  property,  in  the 
condition  in  which  it  is  when  it  is  taken,  is  marketable.  If,  in  any 
case,  a  necessity  arises  for  so  dealing  with  the  property,  it  is 
incumbent  upon  the  officer  to  show  the  facts  constituting  the 
emergency.* 

1.  Williams  v.  Herndon,  12  B.  Mon. 
(Ky.)  484,  54  Am.  Dec.  551.  See  also, 
although  not  directly  in  point,  Gov- 
ernors. Gibson,  14  Ala.  326,  wherein 
it  is  maintained  that  a  sheriff  who 
seizes  property  is  bound  to  retain  it 
t)  answer  the  exigency  of  the  writ,  or 
show  a  legal  excuse  for  having  parted 
with  it.  To  the  same  effect  is  Ladd 
V.  North,  2  Mass.  514,  per  Dana,  C.J. 

2.  Huston  V,  Duncan,  r  Bush  (Ky.) 
205;  Addison  v.  Crow,  5  Dana  (Ky.) 
271.    See  also   Woolfolk  v.  Overton, 


3  A.  K.  Marsh  (Ky.)  69;  Morton  v, 
Sanders,  2  J.  J.  Marsh.  (Ky.)  192; 
Ladd  V,  Blunt,  4  Mass.  402. 


wherein  it  was  held  that  a  sheriff  who 
had  levied  upon  grain  in  the  sheaf 
had  no  right  to  thresh  the  wheat; 
Cooley,  J.,  in  delivering  the  opinion 
of  the  court,  remarking:  **  One  reason 
is  that  it  cannot  be  supposed  neces- 
sary; for  the  value  of  grain  in  the 
sheaf  can  be  estimated  with  a  reason- 
able degree  of  accuracy, and  the  parties 
concerned  are  as  likely  to  gain  as  to 
lose  by  exposing  it  to  sale  in  that  con- 
dition. But  a  more  important  reason  is 
that  the  power  to  proceed  and  expend 
money  in  threshing  the  grain  at  the 
debtor's  expense  is  one  liable  to  great 
abuses,  and  cannot  be  admitted  with- 


8.  Per  Howard,  J.,  in  Fuller  v.  Lor-  out  conceding  the  principle  that  the 
ing,  42  Me.  481,  wherein  it  was  held  officer  may  go  as  far  as  he  may  deem 
that  the  seizure  of  the  goods  of  a  prin-     important,  or  may  choose,  in  prepar- 


cipal  did  not  discharge  the  debt,  and 
that  the  creditor  might  abandon  to 
the  owner  the  property  seized  and 
cause  property  of  the  surety  to  be 
taken.  See  also  Rice  v.  Tower,  I 
Gray  (Mass.)  426,  wherein  the  ques- 
tion was  whether  or  not  the  debtor 
after  the  seizure  had  an  insurable  in- 
terest in  the  goods.  See  further  Ladd 
r.  North,  2  Mass.  514,  wherein  it  is 
said  that  *'  the  general  property  is  in 
abeyance,  and  the  special  property  is 
in  the  sheriff;  *'  Bayley  v,  French,  2 
Pick.  (Mass.)  586.  But  see  Ladd  v. 
Blunt,  4  Mass.  402,  wherein  it  is  said 
that  "by  a  lawful  seizure  the  debtor 
has  lost  his  property  in  the  goods." 
4.  Stilson  v.   Gibbs,  40  Mich.  42, 
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ing  the  wheat  for  market  before 
making  sale.  If  he  may  thresh  it, 
why  may  he  not  also  grind  it,  or  even 
manufacture  it  into  bread,  if  in  his 
opinion  anything  may  be  saved  for 
the  parties  by  so  doing?  Or  why, 
when  he  levies  on  land,  may  he  not 
proceed  to  beautify  it  if  thereby  he 
believes  he  may  add  to  its  market 
value  far  beyond  what  he  would  ex- 
pend ?  The  principle  once  admitted 
has  no  limits  whatever  except  in  the 
officer's  unbridled  discretion." 

Authority  to  Work  Animals. — An  of- 
ficer who  has  levied  upon  animals  has 
no  authority  to  work  them  for  their 
keep.  Per  Marston,  C.J.,  in  Bushey 
V,  Ratahs,  45  Mich.  181. 
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EXECUTIONS  AGAINST  THE  BODY  AND 

ARREST  IN  CIVIL  CASES.  ! 


By  W.  A.  Martim. 


L  Aaaan,  586. 


I.  Arrest  Defined^  586. 
a*  Grounds  of  Arrest ^  sS6i» 
a.  Generally^  580. 

h.  Injuries  to  Person,  Character^  or  l^'cperfy^  586L 
€.   TVover  and  Replevin,  587. 
d*  Deceit,  589. 

€•  Breach  of  Promise  of  Marriage,  589. 
f  Fraud  in  Contracting  or  Avoiding  Paynunt  of  Debt^  589. 
g.  Fraud  in  Fiduciary  Capacity,  592. 
h.  Concealment  or  Disposal  of  Property,  595. 
/•  Renwval  of  Debtor  from  State,  596. 
/.  Misconduct  or  Neglect  in  Office  or  in  ProfessiotuU  Employ* 

ment,  597. 
k.  In  Actions  to  Recover  Fine  or  Penalty ^  597. 
J.   Tlie  Moving  Papers,  598. 
a.  Necessity  for,  ^^. 
h  By  Whom  Made,  598. 
r.  Before  Whom  Made,  599. 
d*  Contents,  599. 

'i^  Generally,  599. 

[21  Injuries  to  Person  or  Character^  6o|. 
[31  Conversion  and  Replevin,  602, 
(4S  Malicious  Prosecution,  603, 

(5)  Breach  of  Promise  to  Marry,  603, 

(6)  Fraud  in  Contracting  Debt,  603. 

(7)  Fraud  in  Fiduciary  Capacity,  605. 

(8S  Fraudulent  Disposal  or  Removal  of  J^noperty^  606b 
(9)  Removal  of  Debtor  from  Staie^  607. 

4.  The  Order,  608. 

a.  By  Whom  Made.  608. 

b.  Contents,  608. 

5.  The  Undertaking,  610. 
Ou    Ki^tf/nR(f  Order,  611. 

a.  Before  and  by  Whom  Motion  MeuU^  6ll« 

^,   7«w^  of  Moinng,  611. 

r.  How  Motion  Made,  613. 

^.    W^^«  6>r//<!r  will  be  Vacated,  614. 

#.   When  Order  will  Not  be  VacaUd,  616, 
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SXECUTJONS, 

g*  Appeal^  619, 
7*  Secofid  Arrest,  62a 

0.   The  General  Rule,  62a 

h.    When  RuU  Not  AppKcahle,  €a\. 

TL  SzEOunon  AeAmr  thb  Body,  622. 

1.  Capias  ad  Satisfaciendum  Defined^  62a. 

2.  Grounds  for  Issuing,  623. 

3.  I^erequisites  to  Issuance,  625. 

«.  Moving  Papers,  625. 

(i)  Necessity  for,  625. 

(2)  Requisites,  626. 
>.  I^ior  Order  of  Arrest,  626. 

(i)   27?  Entitle  Plaintiff' to  Execution,  626. 

(2)   To  Entitle  Defendant  to  Execution^  629^ 
€.  Return  of  FL  Fa.  Unsatisfied,  630. 

d.  Demand,  630. 

e.  Order  Directing  Execution,  631. 

4.  Requisites  of  Writ,  032, 

a,  ^j  A?  Following  Judgment,  632, 
^.   Contents,  632. 
r.  Attestation,  634. 

5.  Amendment  of  Writ,  635. 

6.  Simultaneous  Issuance  of  Property  and  Body  Executions  Not  Per 

missible,  635. 

7.  Effect  of  Body  Execution,  636, 

a.  V>r  General,  636. 

^,   Oil  ZiVm^  Acquired  during  Imprisonment^  638* 

8.  Supersedeas  of  Writ,  639. 

9.  Discharge,  640. 

a.   (7ff  Payment  of  Judgment,  64a 
^.    WY/A  Plaintiff^ s  Consent,  641. 

S7>i<f  General  Rule,  64 1 . 
Limitations  of  Rule,  643. 
^.   Wwfer  Insolvent  Acts,  644. 
<f.   Order  for  Discharge,  644. 
^,  Imposing  Conditions  upon  Discharge^  644. 
10.  /^bn;  i?4ifi/  /c  Execution  Last,  645. 
ll»  Second  Arrest,  646. 

a.  ^^J  Executions,  646. 

fl^  /»  ff^a/  Civ^j  Issued^  646. 
(2)  Proceedings  to  Obtain,  648. 
^.  Rearrest  on  Original  Process,  648, 

CROSS-REFERENCES. . 


^  4i  nivilege  from  Arrest  and  Manner  of  Making  Arrest,  see  article 
ARREST,  2  Am.  and  £ng.  Encyc.  of  Law  (2d  ed.),  p.  832. 

Discharge  under  Insolvent  Laws,  see  articles  INSOL  VENCY;  POOR 
DEBTORS. 

Actions  for  Wrongful  Arrest,  see  articles  FALSE  IMPRISONMENT; 
MALICIOUS  PROSECUTION 

Escape  of  Persons  Arrested  or  Taken  on  Execution,  see  article  ESCAPE^ 

5«5  Volume  VUL 


Arrwt.  EXECUTIONS,  ETC.  Gwimaiafto^ 

l«pl»Tla. — The  New  York  statute  provides  that  an  order  of  arrest 
may  be  granted  in  an  action  to  recover  a  chattel,  where  the  chattel, 
or  a  part  thereof,  has  been  concealed,  removed*  or  disposed  of, 
so  that  it  cannot  be  found  or  taken  by  the  sheriff,  and  with  intent 
that  it  should  not  be  so  found  or  taken,  or  to  deprive  the  plaintiff 
of  the  benefit  thereof.*  According  to  some  of  the  decisions  (of 
the  inferior  courts)  an  action  to  recover  personal  property  cannot 
be  maintained  where  the  defendant  has  not,  in  fact  or  law,  the 
possession  or  control  of  the  property  claimed,  and  consequently 
an  order  for  arrest  in  such  case  cannot  issue.*  The  rule  has  been 
authoritatively  settled  otherwise  by  the  courts  of  last  resort,  which 
hold  that  the  action  may  be  maintained  although  the  property 
has  been  sold,  and  that  an  order  of  arrest  in  such  case  will  lie.* 

Boskerk,49  How.  Pr.  (N.  Y.  Supreme  tel  mortgagor  who  bj  fraudulent  coo- 
Ct.)  266;  Eckert  v.  Belden,  i  N  Y.  trivance  takes  from  the  operation  of 
Month.  L.  Bui  61 ;  Shaughnessy  v.  the  mortgage  a  part  of  the  chattels  de- 
Chase  (Supreme  Ct.),  7  N.  Y*  St.  Rep.  scribed  therein.  In  re  Hicks,  20 Mich. 
293 ;  Hovey  v,  McDonald,  45  N.  Y,  Su-  280. 
preme  Ct.  606.  Oony«riloQ  of  Money  Fald  by  ICataka. 

Wisconsin,  —  Stoddard  v.  Burt,   75  — Where  plaintiff,  bj  mistake,  sent  dc- 

Wis.    107;    Cotton  V,  Sharpstein,    14  fendant  a  check  for  goods  which  be 

Wis.   226;   In  re  Mowry,  12  Wis.  52;  had  already   paid  for,  and  defendant, 

Williams  Mower,  etc.,  Co.  v,  Raynor,  although   aware  of  the  mistake,  con- 

38  Wis.  119;  Ilsleyz'.  Harris,  10  Wis.  95.  verted  tlie  check,  an  order  of  arrest 

Conyerslon  by  Pledgee. — A  pledgee  was  properly  granted  in  an  action  for 

may  be  arrested  in  an  action  for  con-  conversion.     Agar  v.  Haines  (C.  PU» 

verting  the  pledge.     In  re  Mowry,  12  15  N.  Y.  St.  Rep.  361, 

Wis.  52.  HQney  IpQst  at  Flay. — Under  %  stat- 

Couyersion  by  Bailee  for  Sale.  —  A  ute   authorizing  an  action  to  recover 

bailee  for  sale  may  be  arrested  for  the  money  lost  by  gaming,  a  suit  in  re- 

unauthorized  use  of  proceeds  of  sale,  cover  back  money  so  lost  is  an  action 

Williams  Mower,  etc.,  Co.  v.  Raynor,  for  conversion  for  which  an  arrest  will 

38  Wis.  119.  lie.     Stoddard   v.    Burt,  75  Wis.  ifl^. 

An  Attorney  W]}pGonyer|e  Honey  col-  Contra^   Tompkins  v.  Smith,  1  Civ. 

lected  by  him  for  another  is  liable  to  Pro.  Rep.  (N.  Y.  Super.  Ct.)  398. 

arrest  in  an  action  therefor,  although  Arrest  of  One  PvtQ«r  Iter  OoayeiMk.— 

his  act  is  also  a  breach  of  an  implied  Where,  after  a  partnership  has  beea 

contract.    Cotton    v,    Sharpstein,   14  dissolved  and  its  effects  assigned,  one 

Wis.  326.  of  the  partners  wrongfully  gets  posses- 

Conyersion    by    Warehoneeman.  -^  A  sion  of  part  of  the  effects,  he  may  be 

warehouseman  who  has  made  himself  arrested  and  held    to  bail  by  the  as* 

liable  in  trover  may  be  arrested,  not-  signee.     Ilsley  r.  Harris,  10  Wis,  95. 

withstanding  plaintiff  has  a  right  to  1.  Code  Civ.  Pro.,  §  589. 

waive  a  tort  and  proceed  upon  the  con-  Eansas. — The    Kansas    statute  con* 

tract  of  bailment.     Suydam  v.  Smith,  tains  a  similar  provision.     In  re  FaiTi 

7  Hill  (N.  Y.)  182.  41  Kan.  276. 

Landlord'B  I4en. — An  action  to  en-  2.  Rol^erts  v.  Randel,  5  How.  Pr. 
force  a  Hen  on  defendant's  baggap:e  for  (N.  Y,  Super.  Ct.)  327;  EJwood  r. 
board,  which  baggage  he  has  removed,  Smith,  9  How.  Pr.  (N.  Y.  Supreme 
is  an  action  for  the  wrongful  conver-  Ct.)  528;  Sherlock  v. Sherlock,  7  Abb. 
sion  of  prop?rty  for  which  an  arre.^t  Pr.  N.  S.  (N.  Y.  Super.  Cf.)  22;  Pur- 
may  be  had.  Searinpf.  Goodstein,  ir  chase  r».  Bellows,  23  How.  Pr.  (N.  Y. 
Daly  (N.  Y.)  216;  Babr.ock  t*.  Smith  Super.  Ct.)  421;  Sevmour  v.  Van 
(C.  PL),  19  N.  Y.  Supp.  817.                 ^  Curen,   18  How.  Pr.  (N.  Y.  Supreme 

Con  version  by  fiSortfagor. — An  action  Ct.)  94. 

of  tort,  forwhich  the  defendant  may  9.  Harnett  x*.  Selling,  70  N.  Y.  ^  J 

be  held  tx)  bail,  will  lie  against  a  chat-  Brockway  v.  Burnap,  16  Barb.  (N.  Y.) 
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Aim.  executions,  etc.  Graimds  of  Armt. 

Under  this  statute  the  removal,  concealment,  or  disposal  of  the 
property  must  have  been  effected  with  a  fraudulent  intent ;  ^  but 
it  is  immaterial  whether  the  property  was  concealed,  removed,  or 
disposed  of  before  or  after  suit  brought,  or  whether  the  defend- 
ant acted  in  contemplation  of  an  action  to  recover  the  specific 
property.* 

a.  Deceit. — An  order  of  arrest  may  be  granted  in  an  action  to 
recover  damages  for  fraud  and  deceit.' 

e.  Breach  of  Promise  of  Marriage.— In  some  jurisdictions 
an  order  of  arrest  may  be  had  in  an  action  for  a  breach  of  promise 
of  marriage.* 

/.  Fraud   in  Contracting   or   Avoiding  Payment  of 

Debt. — Under  some  statutes  an  order  of  arrest  will  lie  against 
a  defendant  who  has  been   guilty  of  fraud    in    contracting    a 

309,  reversing'  8  How.    Pr.  (N.  Y.)  contemplated  by  the  act,  is  established, 

18S;  Nichols   V.  Michael,  23  N.   Y.  and  the  case  is  not  on I7  directly  within 

264.  the  letter  of  the  statute,  but  is  also 

1.  Barnett  v.  Selling,  70  N.  Y.  495;  within  its  spirit.     Any  other  interpre- 

Watson  V,  McGuire,  2  Daly  (N.  Y.)  tation  would  deprive  the  last  words  of 

219;  Jananique  v,  DeLuc,  i  Abb.  Pr.  all  meaning,  as  they  would  add  noth- 

N.  S.  (N.  Y.  C.  pi.)  419;   Estell  v.  ing  to  the  other  provisions  of  the  stat- 

De  Pennevet,    15   Daly   (N.  Y.)  10;  ute.'*     Barnett  i-. Selling,  70 N.  Y.  495. 

Lippman  v,  Shapiro,  50  N.  Y.  Super.  8.  Ely  v.  Mumford,  47  Barb.  (N.  Y.) 

Ct.  367;  Pike  V.  Lent,  4  Sandf.   (N.  629;  Hazlett  v.  Gill,  19  Abb.  Pr.  (N. 

Y.)  650.  Y.  Super.  Ct.)  353. 

Contra. — Van  Neste  v.  Conover,  5  Deceit  or  fraudulent  representations. 

How.  Pr.   (N.  Y.   Supreme  Ct.)  14S  '  accompanied  by  damages,  constitute  a 

(decided    under  a  former  statute    in  good  ground  of  action   in  respect  to 

which  there  was  no  provision  as   to  real    as    well  as    personal  property, 

fraudulent  intent).  Crandall   v.  Bryan,  15  How.  Pr.  (N. 

J.  Barnett  v.   Selling,   9  Hun   (N.  Y.  Supreme  Ct.)  48. 

Y.)  236;  Lippman  v,  Shapiro,  50  N.  Effect  of  Demand  for  Equitable  Belief. 

Y.  Super.  Ct.  367 ;  Brockway  v.  Bur-  — Where  the   complaint  states  facts, 

nap,  16  Barb.  (N.  Y.)  309.     Compare  which   merely  constitute    a  cause   of 

Reimer  v,  Nagel,  i  £.  D.  Smith  (N.  action  for  fraud  or  deceit,  an  order  of 

Y.)  256.  arrest  may  be  issued,  though  the  de- 

*•  An  intent  to  put  the  property  be-  mand  for  judgment  asks  for  equitable 

yond  the  reach  of  the  owner  by  selling  relief,  which  could  not,  on  the  facte 

it  to  a  bona  fide  purchaser,  when  such  alleged,  be  granted.   Red6eld  i\  Frear, 

a  transaction  would  avail  for  the  pur-  9  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

pose,  or  by  so  changing  its  form  that  449. 

it  could  not  be  identified,  or  by  con-  4.  New  York  Code  of  Civ.  Pro.,  ^ 
ccaling  it,  or  by  any  other  act,  will  549;  Malone  v.  Ryan,  14  R.  I.  614. 
authorize  the  order,  although  the  Female  cannot  be  Arrested. — Inanac- 
fraadulent  actor  may  not  contemplate  tion  by  a  man  against  a  woman  for 
an  action  at  law  to  recover  the  specific  breach  of  promise  of  marriage,  de- 
property.  When,  as  is  alleged  and  fendant  cannot  be  arrested.  Siefke  v, 
appears  by  the  affidavits  on  which  the  Tappey,  3  Code  Rep.  (N.  Y.)  33. 
Older  was  made,  possession  of  prop-  North  CarolSna. — In  this  state  it  has 
n-tj  has  l>ecn  acquired  fraudulently,  been  held  that  a  statute  authorizing 
and  under  circumstances  justifying  a  the  arrest  of  the  defendant  in  an  action 
reclamation  of  it  by  the  owner,  and  on  a  promise  to  marry  is  void,  as  being 
the  fraudulent  purchaser  has  sold  the  in  violation  of  the  constitutional  pro- 
property  with  intent  to  perfect  the  vision  against  imprisonment  for  debt, 
fraud  and  put  the  property  beyond  the  Moore  v.  Mullen,  77  N.  Car.  327.  See 
reach  of  the  owner,  the  intent  *  to  de-  also  article  Brbach  of  Promise  op 
prive  the  owner  of  the  benefit  thereof,'  Marriage,  vol.  3,  p.  684. 
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ArmI.                                executions,  E  TC.  Gwwurfi  of  Ainit. 

debt  or  incurring  an  obligation.^ 

Avoidiiig  Debt  EonMtly  G<mtraet<d. — But  the  statutes  containing  this 
provision  do  not  authorize  an  arrest  of  a  debtor  who  resorts  to 
fraud  and  subterfuge  to  avoid  payment  of  a  debt  honestly  con- 
tracted.* 

1.  Connecticut, — Armstrong   v,  settles  the  original  debt  or  obligation 

Ayres,  19  Conn.  540.  and  enters  into  a  new  contract  with 

Michigan. — Hatch  v.  Saunders,  66  defendant  upon  different  ternw  and 

Mich.  181.  upon  additional  consideration,  in  an 

New  Jersey. — Van  Wagenen  v,  Coe,  action  upon   a  new  contract  the  de- 

22N.  J.  L.  531.  fendant    cannot    be    arrested   merek 

Neiu    Tork. — Claflin  v.   Moore,  43  because  the  original  debt  or  obligation 

N.  Y,  Super.  Ct.  262;  Wilmerding  v.  was    fraudulently-    contracted   or  in- 

Cohen,  8Abb.  Pr.  N.  S.  (N.  Y.  Su-  curred.    Merchants*  Bank  v.  Dwight, 

preme  Ct.)  141;  Wilmerding  v.  Moo-  13  How.  Pr.   (N.  Y.  Super.  Ct.)  366; 

ney,  11  Abb.  Pr.  (N.  Y.  C.  PI.)  283;  Fritts  v,  Slade,  9  Hun  (N.  Y.)  145. 

Redfield   v.  Frear,  9  Abb.  Pr.  N.  S.  Pwidancy  of  Bankrupt  Proeesdlap— 

(N.  Y.  Supreme  Ct.)  449;  Lovell  v.  Blfoct.  —  Notwithstanding  the  penden- 

Martin,    11   Abb.  Pr.  (N.  Y.  C.  PI.)  cy  of  proceedings  in  bankruptcy,  a 

126;  Hazlett  V,  Gill,  4  Robt.  (N.  Y.)  bankrupt  may  be  arrested  on  process 

627;  Sharp  V.  New  York,  40  Barb.  (N.  in  a  civil  action  where  the  ground  of 

Y.)   256;   Mathushek  Piano  Mfg.  Co.  arrest  is  fraud  in  contracting  the  debt 

V.   Pearce    (Supreme  Ct.),  50  N.  Y.  sued  for.     In  re  Kimball,  2  Ben.  (U. 

St,  Rep.  677;  Brown  v.  Montgomery,  S.)  38. 

20  N.  Y.  28i7 ;  Harding  v.  Shannon,  20  Bepresentattona  Hade  by  mstake.^ 

How.    Pr.    (N.    Y.  Supreme  Ct.)  25;  One  who  obtains  a  sale  of  goods  upon 

Brooklyn  Daily  Union  v.  Hayward,  11  credit  by  a  representation  that  he  is 

Abb.  Pr.  N.  S.  (Brooklyn  City  Ct.)  237 ;  solvent,  when  in  fact  he  is  not  solvent, 
Wright  V.  Brown,  67  N.  Y.  i ;  Mor-  .  is  not  liable  to  arrest  therefor  if  he 

rison  t».  Garner,  7  Abb.  Pr.  (N.  Y.  C.  believed  his  representations  were  true 

PI.)  425;  Scudder  v.  Barnes,  16  How.  at  the  time  when  he  made  them,    (raff- 

Pr.  (N.  Y.  Supreme  Ct.)  534;  Roebling  ney  v.  Burton,  12  How.  Pr,  (N.  Y.  Su- 

V.  Duncan,  8  Hun  (N.  Y.)  502 ;  Byrd  v.  preme  Ct.)  516 ;  Birchell  v.  Strauss, 28 

Hall,  2  Keyes  (N.  Y.)  647.  Barb.  (N.  Y.)  293. 

Pennsylvania, — Com.   v.   McCabe,  Banreaonlatloiis  \Mf  Party  Hti^riiis  Ho 

22  Pa.  St.  450;  Hamill  v,  Rawlston,  9  Staowledce. — If  a  party  makes  repre- 

Phila.  (Pa.)  52;  Gallaghers.  Norcross,  sentations  in  such  manner  as  to  im- 

7  Phila.  (Pa.)  623;  Grieb  v,  Kuttner,  port  knowledge  in  him  of  facta,  when 

26  W.  N.  C.  (Pa.)  323.  in  truth  he  has  no  knowledge  of  the 

What  la  Not  a  **  Debt  Ftaudalantly  facts,  and  the  representations  are  made 

Oontnusted." — ^In    an    action    brought  with  the  intent  that  another  shall  rely 

before   the  amendment  of    1863,    for  on  them,  and  the  latter  does  rely  on 

compensation    for  traveling  expenses  them,  and  the  representations  turn  out 

and  loss  of  time  sustained  through  the  to  be  false,  it  is  as  much  a  fraud  as  if 

false  and   fraudulent    representations  the  party  making  them  knew  them  to 

of  defendant   that  he  owned  land  in  be  untrue.     Sharp  v.  New  York,  40 

Iowa,  whereby  plaintiff  was  led  to  pay  Barb.  (N.  Y.)  256. 

him  therefor  and  to  remove  to  Iowa,  Wliare  One  Only  of  Seyeral  BeiUMeuUi- 

in  doing  which  he  incurred  expenses  tioiu  Is  False. — If  one  of  several  repre- 

and  lost  remunerative  employment  at  sentations  is  false,  where  all  are  relied 

home,  no  arrest  can  be  had,  for  this  on  by  a  party  who  is  thereby  induced  to 

action   is   not  founded  on  any  *'debt  sell  on  credit  to  the  person  making  such 

fraudulently  contracted."     McGovern  representations,  and  if  it  is  made  with 

V.  Payn,  32  Barb.  (N.  Y.)  83.  intent  to  deceive,  and  is  such  as  will 

Substltatton    of  Hew    CSontraet. — ^Al-  materially  influence  the  givine  of  the 

though  a  debt  has  been  fraudulently  credit,  this  is  sufficient  to  sustain  an 

contracted  and  an  obligation  fraudu-  order  of    arrest  against  such  person. 

lently  incurred  by  defendant,  yet  if  Wannemacher  v.  Davis,  2  Sweeny  (N 

subsequently    thereto     the     plaintiff,  Y.)  272. 

with    full    knowledge    of    the    fraud,  8.  Davis  v.  Card ue,  38  S.  Car.  471; 
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Jnfadig  ItTanaGaiiiet  of  Aetion. — If  several  causes  of  action  are  joined, 
an  arrest  will  not  lie  for  fraud  in  respect  to  one  where  the  defend- 
ant is  innocent  as  to  the  other.^ 

Whftt  HeproMiitatioiiB  B«nd«r  Futy  LUblo. — The  fraud  for  which  an 
arrest  will  lie  may  consist  not  only  in  false  representations  with 
regard  to  the  solvency  or  credit  of  the  party  making  them,*  but 
also  with  regard  to  the  solvency  or  responsibility  of  another.' 

CaBeatJbDMit  of  luolTeiiej. — ^And  to  authorize  an  arrest,  it  is  not 
necessary  that  defendant  should  have  actually  made  false  repre- 
sentations ;  if  he  is  insolvent  at  the  time  of  contracting  the  debt 
or  incurring  the  obligation,  and  knowing  this  fact  conceals  it,^  or 
if  at  the  time  of  the  purchase  he  has  a  preconceived  design  not 
to  pay,  he  will  be  liable  to  arrest.'^  But  the  omission  of  a  pur- 
chaser on  credit  to  disclose  his  insolvency  is  not  necessarily 
fraudulent.^ 

Dobt  Oontnetod  in  Another  State. — Defendant  mav  be  arrested  for  a 
debt  fraudulently  contracted  in  another  state."*  But  where  such 
debt  has  been  reduced  to  judgment,  it  is  a  matter  of  doubt 
whether  defendant  can  be  arrested  in  an  action  on  the  judgment. 
There  are  rulings  which  support  both  sides  of  the  question.® 

Hart  V.  Cooper,  139  Pa.  St.  397,  where  Wliere  Bankers  Bell  a  Draft  knowing 

it  was  held  that  if  a  contract  creating  a  that  thej  are  hopelessly  insolvent,  they 

debt  is  free  from  fraud  at  the  time  it  is  will   be   liable   to  arrest    though    no 

made,  a  subsequent  fraudulent  breach  actual  representation    was    made    by 

of  its  conditions  by  the  debtor  will  not  them.     Roebling  v,  Duncan,  8  Hun 

convert  the  indebtedness  arising  from  (N.  Y.)  503. 

it  into  a  debt  fraudulently  contracted,  6.  Johnson  v,  Monell,  3  Keyes  (N. 

so  as  to  authorize  an  arrest.  Y.)  655 ;  Byrd  v.  Hall,  3  Keyes  (N.  Y.) 

1.  Brown  v,  Ashbough,  40  How.  Pr.  646. 

(N.  Y.  Supreme  Ct.)  336;  Toflfey  v,  6.  Hennequin  v,  Naylor,  34  N.  Y. 

Williams,  3  Hun  (N.  Y.)  317.  139. 

Thus  an  order  of  arrest  should  not  7.  City  Bank  v,  Lumley,  38  How. 
be  granted  in  an  action  brought  to  Pr.  (N.  V.  C.  PI.)  397;  Brown  v.  Ash- 
recover  a  balance  upon  a  running  ac-  bough,  40  How.  Pr.  (N.  Y.  Supreme 
count  made  up  largely  of  items  entirely  Ct. )  336. 

untainted  with  fraud.    TofFey  v.  Wil-  The  courts  of  Netv  York  have  ju- 

liams,  3  Hun  (N.  Y.)  317.  risdiction,  in  an  action  brought  there 

2.  Representattona  as  to  Credit. —  between  parties  resident  in  other  states. 
Freeman  v.  Leland,  3  Abb.  Pr.  (N.  to  order  the  arrest  of  the  defendant 
Y.  Supreme  Ct.)  479;  Sharp  v.  New  for  fraud  in  contracting  the  debt,  etc., 
York,  40  Barb.  (N.  Y.)  356;  Scudder  if  he  is  found  within  this  state,  al- 
r.  Barnes,  16  How.  Pr.  (N.  Y.  Su-  though  by  the  law  of  the  place  of  his 
preme  Ct.)  534 ;  Wilmerding  v.  Cohen,  residence  he  could  not  be  arrested  there 
8  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  for  the  same  cause.  Johnson  v,  Whit- 
141 ;  Wilmerding  v.  Mooney,  n  Abb.  man,  10  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 
Pr.  (K.  Y.  C.  PI.)  383.  Ct.)  III. 

3.  BdlTeaoy  of  Anotber. — Hazlett  v,  '8.  That  Defendant  may  be  Aireeted. 
Gill,  4  Robt.  (N.  Y.)  637.  See  also  — Greenbaum  v.  Stein,  3  Daly  (N.  Y.) 
Sherman  v.  Brantley,  7  Robt.  (N.  Y.)  333,  in  which  the  right  of  arrest  is 
55.  Comfare  Smith  v.  Corbiere,  3  based  on  this  reason  :  "  When  an  action 
Bosw.  (N.  Y.)  634.  is  brought  upon   the  judgment,   the 

4.  Morrison  v.  Garner,  7  Abb.  Pr.  court,  for  the  purposes  of  the  merely 
(N.  Y.  C.  PI.)  435;  Roebling  v.  Dun-  collateral  question  whether  the  plain- 
can,  8  Hun  (N.  Y.)  503;  Wright  v.  tiff  in  that  action  can  hold  the  defend- 
Brown,  67  N.  Y.  I.  ant  to  bail,  will  and  are  bound  by  the 
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Itettd  of  Gopartnmr. — So,  also,  there  is  a  diversity  of  opinion  as  to 
whether  one  partner  can  be  arrested  for  the  fraud  of  a  copartner 
in  contracting  a  debt.  The  probable  weight  of  authority  is  that 
all  the  partners  would  be  liable  to  arrest.*  There  are,  however, 
some  decisions  which  maintain  that  one  partner  cannot  be  arrested 
for  the  fraudulent  contraction  of  a  debt  by  a  copartner,  unless  he 
knew  of  the  fraud,  or  afterwards  ratified  it  *  And  the  rule  formu- 
lated by  these  decisions  would  certainly  seem  to  be  more 
consonant  with  justice. 

Rraiid  of  Agont. — A  principal  cannot  be  arrested  for  fraud  perpe- 
trated by  his  agent  in  contracting  a  debt,  unless  he  knowingly 
ratifies  it.* 

Xtftud  In  Avoiding  Pftjment  of  Judgment  Belit. — ^The  statutes  of  some 
states  authorize  the  arrest  of  a  party  who  practices  fraud  to  avoid 
the  payment  of  a  judgment  debt.* 

g.  Fraud  in  Fiduciary  Capacity — ^Agento,  FMtoti,  «r  tnion.— 
Where  an  agent,  factor,  or  broker,  acting  in  a  fiduciary  capacity, 
converts  money  intrusted  to  him  for  a  specified  purpose,*  or 

plain     terms    of    the    code    to    look  Benson,  60  How.  Pr.  (N.  Y.  Supreme 

through  and  bejond  the  mere  forms  of  Ct.)  214.     In  this  last  case  it  was  held 

the  security  held  by  the  plaintiff,  to  that  though  each  partner  is  liable  to 

the  origin  of   the  transaction.  ♦  ♦  •  arrest  for  the  frauds  committed  by  his 

They  will,  and   ought  to,  regard  the  copartners,  even  if  wholly  tgnonintof 

substance  of  the  plaintiff's  claim,  viz.,  them,  yet  upon  application  by  a  part- 

the  debt,  rather  than  the  form  or  shell  ner  for  a  discharge,  it  being  the  dutj 

by  which  it  is  encompassed.''     See  also  of  an  opposing  creditor  to  show  that 

Wanzer  v.  DeBaun,  i  E.  D.  Smith  (N.  the  proceeding  upon  the  part  of  the 

Y.)    261,  where  it  was  held  that  de-  applicant  is  not  just  and  fair,  personal 

fendant  might  be  arrested  in  an  action  participation  in  the  fraud  by  the  ap- 

upon  a  judgment  for  fraud  in  contract-  plicant  is  required   to    be  proved  in 

ing  the  original  debt  if  tlie  fraud  was  order  to  justify  the  court  in  denying 

not  discovered  until   after  the  judg-  such  discharge, 

ment  was  recovered.  2.  Hanover  Co.  v.  Sheldon,  9  Abb. 

That  Defendant  cannot  be  Arreited. —  Pr.  (N.  Y.  C.  PL)  240;  Wetmorev. 

Mallory  v.  Leach,  23  How.  Pr.  (N.  Y.  Earle,  9  Abb.  Pr.  (N.  Y.  SupremeCt.) 

Supreme  Ct.)  507,  in  which  the  court  58,  note;  National  Bank  v.  Temple, 39 

based  its  decision  on  the  ground  that  How.    Pr.    (N.    Y.   Super.  Ct.)  432; 

the  original  cause  of  action  was  merged  Bacon  v,  Kendall,  49  N.  Y.  Super,  Ct 

in  and  extinguished  by  the  judgment.  123;  McNeely  v,  Haynes,  76  N.  Car. 

Where  Plainttffs  Repudiate  Judgment  122. 

by  Confession. — Defendant  may  be  ar-  S.  Claflin  v.  Frank,  8  Abb.  Pr.  (N. 

rested   for  a  debt    fraudulently   con-  Y.   Supreme  Ct.)   412;    Hathaway  r. 

tracted,   although    he    has    confessed  Johnson,  55  N.  Y.  93. 

judgment  thereon  in  a  foreign  state,  4.  Baker  v.  State,  109  Ind.  47;  E% 

where  plaintiffs  repudiated  the  judg-  /.  Clark,  20  N.  J.  L.  648. 

ment  as  soon  as  they  learned  of  it.  6.  Schadle  v.  Chase,  16  How.  Pr. 

Martin  v.  Freed  (Supreme  Ct),  50  N.  (N.  Y.  Supreme  Ct.)  413;  Ndble  v. 

Y.  St.  Rep.  854.  Prescott,  4  E.  D.  Smith  (N.  Y.)  139; 

1.  Townsend  v.  Bogart,  11  Abb.  Pr.  Dubois  v.  Thompson,  25  How.  Pr.  (N. 

(N.   Y.   Super.   Ct.)    355;   Coman  v,  Y.  C.  PI.)  417;  Duguid  v.  Edwards, 

Reese,  21   How.  Pr.  (N.  Y.  Supreme  50    Barb.     (N.    Y.)    288;   Barret   v. 

Ct.)  114;  Bull  V.  Melliss,  9  Abb.  Pr.  Gracie,  34  Barb.  (N.  Y.)  20;  Obregon 

(N.  Y.  Supreme  Ct.)  58;  Anonymous,  v.  De  Mier,  52  How.   Pr.  (N.  Y.  C 

6  Abb.  Pr.  (N.  Y.  C.  PI.)  319,  note;  PI.)  356,  Johnson  v.  Whitman,  10  Abb. 

Sherman  v.  Smith,  42  How.  Pr.  (N.  Pr.  N.  S.  (N.  Y.  Supreme  Ct)  in; 

Y.  Supreme  Ct.)   198;   Abrahams  v.  Thompson   v.  Vroman,  66  Hon  (N. 
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money  which  he  has  been  employed  to  collect,*  or  where  he 
has  converted  or  misapplied  property  placed  in  his  hands,^  or  has 
converted  or  misapplied  the  proceeds  of  property  intrusted  to  him 
to  be  sold  or  converted  into  money,'  he  will  be  liable  to  arrest. 

Y.)245i  Burhans  v.  Casej,  4  Sandf.  S.  Seidel  v,  Peschkaw,  27  N.  I.  L. 
(N.  Y.)  706;  Clark  v,  Pinckncy,  50  427;  Williams  Moiter,  etc.,  Co.  v.  Raj- 
Barb.  (N.  Y.)  226;  Fellows  v.  Cook,  nor,  38  Wis.  119. 

50H0W.  Pr.  (N.Y.C.  PI.)  95;  Arthur-  "  S.  New  Tork. — ^Turner  v.  Thomp- 

ton  V,  Dalley,  20  How.  Pr.  (N.  Y.  Su-  son,  2  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

preme  Ct.)  311 ;  Republic  of  Mexico  444;  Sch udder  v,  Shiells,  17  How.  Pr. 

V.  De  Arangoiz,  5  Duer  (N.  V.)  634.  (N.  Y.  Supreme  Ct.)42o;  Castree  v. 

Compare    Chapman     v.    Forsyth,    3  Kirby,  2  Civ.  Pro.  Rep.  (N.  Y.  Marine 

How.  (U.  S.)  i02.  Ct.)  334 ;  Ostell  v,  Brongh,  24  Hoiir.  Pr. 

iBitaiiMt. — ^The  following  instances  (N.  Y.  Supreme  Ct.)  274;  Dugtiid  v. 

will  serve  to  dhow  the  applications  of  Edwards,  50  Barb.  (N.  Y.)  288;  Baker 

the  rule  stated :  v.  New   York   Nat.  Exch.  Bank,  106 

Refusal  of  an  agent  to  pay  over  N.  Y.  31 ;  Standard  Sugar  Refinery  v. 

money  intrusted  to  him  to  be  paid  to  Dayton,   70  N.   Y.  486;    Robbins  v, 

some  one  else.     Barret  v,  Gracie,  34  Seithel,  20  HoW.  Pr.  (N.  Y.  Supreme 

Barb.  (N.  Y.)  20.  Ct.)  366;  Hall  v.  McMahon,  10  Abb. 

Conversion  of  money  by  an  slgent,  Pr.  (N.  Y.C.Pl.)  319;  Holt  t;. Streeter, 

intrusted  to  him  to  be  deposited   in  74  Hun  (N.  Y.)  538;  Frost  v.  M'Car- 

bank.    Thompson  r.  Vroman,  66  Hun  ger,  14  How.  Pr.  (N.  Y.  Supreme  Ct.) 

(N.  Y.)  245.  131 ;  Ridder  v.  Whitlock,  12  How.  Pr. 

Conversion  of  money  received  by  an  (N.  Y.  Supreme  Ct.)  208;  Bull  v. 
agent  for  the  purpose  of  investing  in  Melliss,  9  Abb.  Pr.  (N.  Y.  Supreme 
the  purchase  of  land.  Arthurton  v.  Ct.)  58;  Collins  v.  Harris,  42  Hun 
Dalley,  20  How.  Pr.  (N.  Y.  Supreme  (N.  Y.)  651,  5  N.  Y.  St.  Rep.  162; 
Ct)  311.  King  V.  Arnold,  84  N.  Y.  668;  Whit- 
Misappropriation  of  money  intrusted  aker  v.  Chapman,  3  Lan^.  (N.  Y.) 
to  an  agent  for  the  purchase  of  goods.  155. 

Koble  V,  Prescott,  4  E.  D.  Smith  (N.  North  Carolina. — ^Traversv.Deaton, 

Y.)  139.  107  N.  Car.  500. 

Misappropriation  of   money  depos-  Ohio. — Este  v,  Wilshire,  44  Ohio  St. 

ited  with  a  broker  to  secure  him  against  636. 

loss  in  the  performance  of  the  depos-  Wisconsin. — ^Wllliams  Mower,  etc., 

iter's   orders    as  an  agent.    Clark  v,  Co.  v.  Raynor,  38  Wis.  119. 

Pinckney,  50  Barb.  (N.  Y.)  226.  United  States. — In  re   Kimball,   6 

llMmiiiC  of  tlie  Ttnii  '' FMitolaty." —  Blatchf.  (U.  S.)  292;  In  re  Seymbuf, 

The  term  "  fiduciary"  applies  to  con-  I  Ben.  (U.  S.)  348. 

tracts  based,  not  on  credit,  but  on  con-  Initanoea. — A  person  intrusted  with 

fidencc.    Dunaher  r.  Meyer,  i  Code  the  possession  ot  a  negotiable  instrtt- 

Rep.  (N.   Y.  Supreme  Ct.)  87.     **It  ment  by  the  maker,  to  be  discounted, 

refer  totheintegrity,  the  fidelity  of  the  may  be  arrested  for  a  conversion  of 

party  trusted,  rather  than  his  credit  proceeds.     Wolfe  v.  Brouwer,  5  Robt. 

or  ability;  it  contemplates  good  faith  (N.  Y.)  601 ;  Moffatt  v.  Fulton,  132  N. 

rather    than   legal   obligation    as  the  Y.  507. 

basis  of  the  transaction."     The  test  So  where  an  agent  is  authorized  io 

»  whether  the  specific  moneys  ought  sell,  and  to  keep  all  he  can  get  beyond 

in  good  faith    to  have  been  kept  and  a  fixed  price,  he  may  be  arrested  for  not 

paid  over,  or  whether  the  defendant  turning  over  the  proceeds.    Barret  v, 

nad  a  right  to  use  the  money.    Stoll  v.  Gracie,  34  Barb.  (N.  Y.)  20. 

King,  8  How.  Pr.   (N.  Y.    Supreme  So  brokers  may  be  arrested  foi-  the 

Ct)298.   There  mtist  be  some  violation  conversion   of  money   received   upon 

of  the  trust,  some  wrongdoing  by  de-  stock  sold  by  them.     Este  v.  Wilshiffe, 

lendant  other  than  the  mere  nonpay-  44  Ohio  St.  636. 

went  of  money  received.     Decatur  v.  And  a  factor  who  has  agreed  to  stll 

Goodrich,  44  Hun  (N,  Y.)  3.  upon  commission  and  accduht  for  net 

1.  Stoll  V.  King,  8  How.  rr.  (N.  Y.  proceeds  may  be  atrested  for  not  pay- 
Supreme  Ct.)  298.  ing   over   the  proceeds.     TUrner  i). 
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But  in  no  case  will  he  be  liable  to  arrest  unless  acting  in  a  fidct 
ciary  capacity.* 

Claixn  of  Third  Person — Effeot. — So  it  has  been  held  that  a  refusal  to 
pay  over  money  received  in  a  fiduciary  capacity  will  authorize  an 
arrest,  although  the  refusal  was  based  on  the  ground  that  a  third 
person  had  interposed  some  claim  thereto.* 

Bight  to  Dol  Credore  Comiiiiiiioii — EiSBot. — The  rule  that  a  factor  who 
converts  the  proceeds  of  sales  of  property  intrusted  to  him  is 
liable  to  arrest  is  applicable,  though  he  has  guaranteed  payment 
of  the  price.     The  fact  that  he  is  entitled  to  a  del  credere  commis- 

Thompson,  2  Abb.  Pr.  (N.  Y.  Supreme  v.  Shafer,  14  Abb.  Pr.  (N.  Y.  Supreme 

Ct.)  444.  Ct.)  449;  or  notes  which  he  falseljrep- 

So  an  auctioneer  who  converts  the  resents  as  secured,  Spence  v.  Baldwin, 

proceeds  of  sale  is  liable  to  arrest.   Hoi-  59  How.  Pr.  (N.  Y .  Supreme  Ct)  375; 

brook  V,  Homer,  6  How.  Pr.  (N.  Y.  or   bonds   as    securitj    for  a  demand 

Supreme  Ct. )  86.  which  are  inadequate,  the  right  to  ar- 

Or  a  pledgor  of  securities  and  choses  rest  is  not  barred,  Dubois  v.  Thomp< 

in  action,  intrusted  by  the  pledgee  with  son,  i  Daly  (N.  Y.)  309. 

their  collection  for  the  latter's  benefit,  SfllBot  of  Bedudng  dalm  to  Judgment, 

if  he  converts  the  proceeds  thereof  to  — An  action  upona  judgment  recovered 

his  own  use.     National  Bank  v.  Jen-  in  another  state  in  assumpsit  for  money 

nings,  38  S.  Car.  372.  received  in  a  fiduciary  capacity  is  not 

So  a  person  may  be  arrested  for  re-  an  action  for  money  received  in  a 
fusal  to  pay  over  half  the  proceeds  of  fiduciary  capacity  for  which  defendant 
sale  of  a  bond  and  mortgage  owned  by  may  be  arrested.  Fellows  v.  Cooke, 
plaintiff  and  defendant  jointly,  and  sold  6  Daly  (N.  Y.)  204;  Goodrich  v.  Dun- 
by  defendant  under  the  direction  of  bar,  17  Barb.  (N.  Y.)  644. 
plaintiff  to  sell  and  account  to  plain-  1.  Decatur  v,  Goodrich,  44  Hun  (N. 
tiff  for  half  the  proceeds.  Gibbs  v,  Y.)  3.  See  also  Goodrich  v.  Dunbar, 
Hichborn,  12  Hun  (N.  Y.)  480.  17  Barb.  (N.  Y.)  644. 

Effect  of  DUcliarge  In  Bankruptcy. —  The  plaintiff's  assignor  employed 
The  mere  fact  that  a  person  who  has  the  defendant  as  his  broker,  to  sell  for 
converted  money  while  acting  in  a  him  a  certain  number  of  shares  of  rail- 
fiduciary  capacity  has  been  discharged  road  stock,  not  then  owned  by  him, 
ip  bankruptcy,  does  not  affect  the  right  placing  in  the  defendant's  hands  cer- 
of  the  party  suing  for  the  conversion  to  tain  sums  as  **  margins,"  to  secure  him 
an  order  of  arrest.  In  re  Seymour,  i  against  loss  in  case  of  a  rise  in  the 
Ben.  (U.  S.)  348;  Whitaker  v.  Chap-  value  of  the  stock.  The  defendant 
man,  3  Lans.  (N.  Y.)  155.  Contra^  sold  the  stock,  and,  in  conformity  to  his 
Grover,  etc..  Sewing  Mach.  Co.  v.  instructions,  borrowed  from  a  third 
Clinton,  5  Biss.  (U.  S.)  324.  person  the  number  of  shares  sold,  and 

Effoct  of  New  Contract. — If  an  agent  delivered  them  to  the  purchaser,  re- 
liable to  a  principal  in  a  fiduciary  capac-  ceiving  the  price.  It  was  held  that  such 
ity  settles  with  him  and  gives  his  check  moneys  were  not  received  by  the  de- 
in  acceptance  payable  in  the  future,  the  fendant  in  a  merely  fiduciary  charac- 
character  of  his  liability  is  changed,  ter,  and  that  he  was  not  liable  to  arrest, 
and  he  cannot  be  arrested.  Alliance  McBurney  v.  Martin,  6  Robt.  (N.  Y.) 
Ins.  Co.  V,  Cleveland,  14  How.  Pr.  (N.  502. 

Y.  Supreme  Ct.)  408.    So  if  the  prin-  Antborlty  to  Use  Proceeds. — ^If  a  factor 

cipal  receives  from  his  factor  notes  of  is  authorized  to  use  the  proceeds  of  a 

third  persons,  and  he  collects  some  of  sale,  he  is  not  acting  in  a  fiduciary 

them  and  does  not  offer  to  return  the  capacity  nor  liable  to  arrest.     Robbins 

others,  he  is  not  entitled  to  an  order  of  v.   Falconer,    43    N.    Y.   Super.   Ct 

arrest.     Trunninger  v.  Busch,  7  Daly  363. 

(N.  Y.)  124.  Compare  Kelly  v.  Scrip-  2.  Gross  v.  Graves,  19  Abb.  Pr.  (N. 

ture,  9  Hun  (N.  Y.)  283.     If,  however,  Y.  Super.  Ct.)  95 ;  Schadle  v.  Chase, 

an  agent  induces  his  principal  to  take  16   How.   Pr.    (N.   Y.   Supreme  Ct.) 

notes  which  are  dishonored,  Shipman  413. 
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sion  does  not  alter  the  ground  of  his  liability.^  But  he  cannot 
be  arrested  if  he  has  never  received  the  proceeds  of  the  sale.* 

Attarnoys,  Publio  and  Corporate  Offioers,  and  Assignees. — An  attorney  may 
be  arrested  in  an  action  for  moneys  which  he  has  collected  in  his 
professional  capacity  and  failed  or  refused  to  pay  over  on  demand.* 
Public  officers,*  or  officers  or  agents  of  a  corporation,^  or  assignees 
for  the  benefit  of  creditors,*  who  have  converted  moneys  in  their 
hands,  are  also  liable  to  arrest. 

Bankers. — So  a  banker  who  converts  the  proceeds  of  a  note  placed 
with  him  for  collection  is  liable  to  arrest.^  He  is  not  liable,  how- 
ever,  to  arrest  for  failure  to  pay  over  money  received  as  an  ordi- 
nary deposit,  because  in  such  case  there  is  no  fiduciary  relation.* 

h.  Concealment  or  Disposal  of  Property. — An  order  of 
arrest  may  issue  in  an  action  on  contract  where  defendant  has 
concealed,  removed,  or  disposed  of  his  property  with  intent  to 
defraud  creditors.^ 

1.  Wallace  v.  Castle,   14   Hun   (N.  5.  Lorillard  F.  Ins.  Co.  v.  Meshu- 

Y.)  106;  Ostell  V,  Brough,  24  How.  rai,  7  Robt.  (N.  Y.)  308;  Albany  Ins. 

Pr.(N.Y.  Supreme Ct.)  274;  Williams  Co.  v.  McAllister  (Supreme  Ct.),  33 

Mower,  etc.,  Co.  v.  Raynor,  38  Wis.  N.  Y.  St.  Rep.  122;  Crook  v.  Jewett, 

119.     Compare  Grover,   etc..  Sewing  12  How.  Pr.  (N.  Y.  Supreme  Ct.)  19; 

Mach.  Co.  V.  Clinton,  5  Biss.   (U.  S.)  Northern  R.  Co.r.  Carpentier,  4  Abb. 

324;  Donovan  v.  Cornell,  13  Daly  (N.  Pr.  (N.  Y.  Supreme  Ct.)  47. 

^')  339-  ••   Roberts  v,  Prosser,  53  N.  Y.  260. 

"Is  the  relation  of  the   parties    in  7.  Turney  t;. Guthrie  (Supreme Ct.), 

this  particular  substantially  altered  by  15  N.  Y.  Supp.  679. 

the  fact  that  the  consignee  guarantees  CkmToraton  of  Bemlttance. — Where  a 

the  sales  made  by  him,  receiving  an  banker  receives  a  remittance    from  a 

additional  compensation  therefor?    Is  correspondent  with  instructions  to  send 

he  any  the  less  the  consignee  of  the  a  draft  for  the  amount  to  a  third  per- 

lumber,   receiving  it  for  the  purpose  son,  he  is  liable  to  arrest  if  he  appro- 

of  sale  and  bound  to  account  for  the  priates  the    money    to  his   own   use. 

proceeds?     It   is   true   tlie    consignor  Tohn.son  7;.  Whitman,  10  Abb.  Pr.  N.' 

has  an  additional  security  in  the  per-  S.  (N.  Y.  Supreme  Ct.)  11 1. 

sonal  responsibility  of  consignee   for  Wbere  Banker  Is  Autliorlsed    to  Use 

the  sales  made ;  but  I  think  that  cir-  Money. — Defendant,  a  banker,  was  au- 

cumstance  does  not  destroy  the  fidu-  thorized  by  plaintiff  to  receive  depos- 

ciarv  relation.     The  property  sold  is  its,  collect  bills,  and  to  use  the  money, 

still,   until  sold,  the  property  of   the  defendant  agreeing  to  pay  drafts  on  him 

consignor;   and  when  sold    the  pro«  when  presented.    Thereafter  plaintiff 

ceeds  of  the  sale  belong  to  him.     If  sent  in  a  draft  to   be    collected    and 

received  by  the  consignee,  he  is  bound,  credited  to  him  under  the  agreement, 

according  to  his  own  statement  of  the  Before   collection    defendant   became 

contract,   to    return    or    account    for  insolvent,  but  used   the   money  after 

them  to  the  consignor ;  and  so  bound,  collecting  it.     It  was  held  that  he  had 

I  think,  by  the    obligations  of    this  not  received  the  money  in  a  fiduciary 

peculiar  relation."    Ostell  t;.  Brough,  capacity  and  was  not  liable  to  arrest. 

24  How.  Pr.  (N.  Y.  Supreme  Ct.)  274.  Bussing  xk  Thompson,   15   How.    Pr. 

a.  Sutton  V.  DeCamp,  4  Abb.  Pr.  (N.  Y.  Super.  Ct.)  97. 

N.  S.  (N.  Y.  C.  PI.)  483;  Wallace  v,  8.  Buchanan  Farm  Oil  Co.  t?.  Wood- 

Castle,  14  Hun  (N.  Y.)  106.  man,  i  Hun  (N.  Y.)  639. 

8.  Gross  V.  Graves,  2  Robt.  (N.  Y.)  9.  Duncan  v.  Guest,  24  Hun  (N.  Y.) 

707;  Wheelock  v.  Stewart,  28  How.  639;  Flour  City  Nat.  Bank  v.  Hall,  33 

Pr.  (N.  Y.  Supreme  Ct.)  89.  How.    Pr.   (N.    Y.   Supreme   Ct.)    i; 

4.  People  V.  Clark,  45  How.  Pr.  (N.  Hitchcock  v.  Peterson,  14  Hun  (N.  Y.) 

Y.  Supreme  Ct.)  la.  389;  Wells  v.  Selling,  53  How.  Pr.  (N. 
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Clear  Case  Beqnired. — But,  to  justify  an  order  of  arrest  on  this 
ground,  proof  of  actual  fraudulent  intent  is  required ;  there  ittust 
be  no  doubt  of  the  fraud.* 

Removal  of  Debtor  from  State.— lii  several  states  thefe 


I. 


are  statutes  which  provide  for  the  arrest  in  certain  contingencies 
of  a  debtor  about  to  leave  the  state.  Ih  the  notes  aire  set  out 
some  decisions  construing  these  statutes.* 


Y.  C.  PI.)  35;  McButt  V,  Hirsch,  4 
Abb.  Pr.  (N.  Y.  C.  PI.)  441;  Phillips 
V,  Benedict,  33  Barb.  (N.  Y.)  655; 
Kern  7'.  Rachow,  13  Abb.  Pr.  K.  9. 
(N.  Y.  Super.  Ct.)  352;  Hanover  Vul- 
canite Co.  V.  Nathanson)  38  Hun  (N. 
V.)  488;  Ex  /^  Bergman,  "18  Nev.  331 ; 
Clement  v.  Dudley,  42  N.  H.  36^; 
BatcheUler  v.  Batcheldek-,  66  N*  H. 
31 ;  Eichenberg  v.  Marcy,  18  R.  1. 169. 

A  person  is  not  liable  to  arrest  if  he 
merely  carries  a  watch  or  money  on 
his  pel-son,  in  the  ordinary  course  of 
business,  without  any  fraudulent  de- 
sign.  Clement  r.  Dudley,  42  N.  H.  367. 

Order  of  Atrett  In  Bqoltable  Action. — 
An  order  of  arrest  may  be  issued  In  an 
equitable  action.  Thus  if,  in  an  action 
for  an  accounting,  it  is  showti  that  the 
defendant  is  about  to  remove  or  dis- 
pose of  his  property  with  ititent  to  de- 
fraud his  creditors,  an  oHler  of  arrest 
may  issue.  The  form  of  the  action 
does  not  affect  the  right  of  arrest. 
Short  V.  Barry,  39  How.  Pr.  (N.  Y. 
Supreme  Ct.)  315. 

C&tliefl  ot  Abiioii  ArlsUig  in  f  orelgn 
Bt&tes. — The  fight  of  a  creditor  to  ar- 
rest A  debtor  who  has  removed  or  dis- 
posed of  his  property,  or  is  about  to 
do  so,  with  intent  to  defraud  his  cred- 
itors, does  not  apply  tb  cases  arising 
in  foreign  countries.  Brown  v.  Ash- 
bough,  40  How.  Pr.  (N.  Y.  Supreme 
Ct.y226. 

wnen  Prhicipm  Liable  ibr  Agent's  Acti. 
— A  principal  who  participates  in  an 
act  of  concealing  property  wi-ongfully 
acquired  by  hTs  agent  is  liable  to 
arrest  in  an  action  for  the  recovery 
thereof.  Tracy  v.  Veeder,  35  How. 
Pr.  (N.  Y.  Supreme  Ct.)  209. 

1.  Pacific  Mut.  Ins.  Co.  r.  Machado, 
16  Abb.  Pr.  (N.  Y.  Supreme  Ct.)4«;i; 
Caldwell's  Case,  13  Abb,  Pr.  (N.'V. 
Supreme  Ct.)  405;  Duncan  v.  Guest, 
24  Hun  (N.  Y.)  639;  Hoyt  v.  Godfrey, 
88  N.  Y.  669;  Krauth  v.  Vial,  roAbb. 
Pr.  (N,  Y.  C.  PI.)  139;  Spies  v.  Joel, 
I  Duer  (N.  Y.)  669;  Shultz  v.  Hoag- 
lartd,  85  N.  Y.  464;  Hathorn  i;.  Hall, 
4  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  ii?; 


Vredenburgh  v,  Hendricks,  17  Barb. 
(N.  Y.)  179;  Flour  City  Nat.  B^nk  v. 
Hall,  33  How.  Pr.  (N.  V.  Supreme  Ct.) 
i;  Davis  r.  Catdue,  38  S.  Car.  471. 
But  see  Eichenberg  r.  Marcy,  t8  R.  I. 
169,  where  it  is  held  that  the  Rhode 
Island  statute  (Pub.  Stat.,  c.  206^  \  9) 
authorizing  the  arrest  of  a  debtor  In  a 
civil  action,  who  has  committed  fraud 
in  the  concealment  or  disposition  of 
his  property,  applies  whether  the  fraud 
is  actual  or  constructive. 

WbM  la  a  Ptandnlent  Uient  OltttratM. 
— Sale  by  a  debtor  of  property  liable 
to  ilttachment,  to  prevent  attachment 
Clement  v.  Dudley,  42  N.  H.  367. 

Omission  to  deliver  all  the  property 
embraced  in  a  voluntary  assignment 
for  the  benefit  of  creditors,  and  a  sale 
of  part  of  it.  McButt  v.  Hirsch,  4 
Abb.  Pr.  (N.  Y.  C.  PI.)  441. 

Sale  of  property  by  a  debtor,  shortly 
before  the  maturity  of  his  indebtedness, 
for  less  than  its  value,  to  a  relative,  to 
be  paid  for  conditionally.  Kern  v. 
Rachow,  12  Abb.  Pr.  N.  S.  (N.  Y. 
Super.  Ct. )  35^. 

So  a  partner  who  converts  merchan- 
dise of  the  firm  with  intent  to  defraud 
his  cofMlrthers  may  be  arrested  at  the 
suit  of  the  firm  creditors  on  the  ground 
that  the  conversion  was  with  intent  to 
defraud  them.  Hanover  Vulcanite  Co. 
V,  Kathanson,  38  Hun  (N.  Y.)  488, 

A  declat-ation  by  a  person  who  has 
failed  to  pay  for  chattels  purchased, 
that  he  intends  to  leave  the  locality  in 
which  he  lives  as  soon  as  he  has  re- 
ceived money  for  work  done  by  him, 
does  not  authorize  his  arrest  Davis 
T'.  Cardue,  j8  S.  Cat-.  471. 

So  a  membeh  of  a  firm  who  has 
knowledge  of  its  insolvency  is  not  liable 
to  arrest  merely  because  he  has  made 
payments  with  the  intent  to  prefer  his 
individual  credit  to  the  firm  creditors. 
Sherill  Roper  Air  Engine  Co.  v,  Htr- 
tvood,  30  Hun  (N.  Y.)  9. 

S.  Pennsylvania.  —  Under  the  P». 
Stat.  (Act  June  16,  1836),  where  one  of 
two  persdhf}  liable  on  a  joint  actlori  is 
about  to  leave  thfe  stat^,  leilting  no 
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/  Misconduct  or  Neglect  in  Office  or  in  Professional 

Employment. — Neglect  or  misconduct  in  office  is  also  a  statu- 
tory grouml  for  the  granting  of  an  order  of  arrest.*  So  in  an 
action  for  neglect  or  misconduct  in  a  professional  employment  the 
order  may  be  granted ;  as,  for  instance,  where  an  attorney  con- 
verts or  misappropriates  funds  in  his  hands  belonging  to  his  client.* 

k.  In  Actions  to  Recover  Fine  or  Penalty. —  In  some 

jurisdictions  an  order  of  arrest  may  be  granted  in  an  action  to 
recover  a  fine  or  a  penalty.*     An  order  of  arrest,  however,  cannot 

poods  or  real  estate,  a  warrant  of  ar-  the  liraitsof  this  state,  with  property  or 

rest  may  be  issued  against  both  persons,  means  exceeding  the  amount  required 

^*^.  Overick,  3  Whart.  (Pa.)  175.  for  his  own    support."     Whiting  v. 

A  entucky. — Civil  Code,  ^  180,  which  Trafton,  16  Me.  398.  And  the  creditor 
authorizes  an  arrest  of  a  debtor  who  must  believe,  and  have  good  reason  to 
is  about  to  depart  from  the  state,  con-  believe,  that  the  debtor  is  about  to  de- 
templates  an  intention  of  leaving  the  part,  and  reside  be^.'id  the  limits  of 
state  permanently,  not  an  intended  the  state.  Gee  v,  Patterson,  63  Me.  49. 
temporary  absence.  MyaU  v.  Wright,  Washington. — In  this  state  an  ar- 
3  Bush  (Ky.)  130.  rest  will  not  lie  in  a  civil   action  for 

Nor^h  Carolina. — A  statute  provid-  a  debt  for  any  cause  other  than  that 

ing  for  the  arrest  of  defendant,  where  the  defendant  is  an  absconding  debtor, 

plaintiff  makes  affidavit  thai  defendant  Burrichter  v.  dine,  3  Wash.  135. 

is  about  to  remove  himself  or  property  1.  People  v,  Clark >  45  How.  Pr.  (N. 

beyond  the  limits  of  the  state,  and  shall  Y.  Supreme  Ct.)  12;  Peel  v.  Elliott, 

at  the  same  time  swear  to  the  amount  16  How.  Pr.  (N.  Y.  Supreme  Ct.)  485. 

that  such  person  is  indebted  to  him,  2.  Cotton  t;.  Sharpstein,  14  Wis.  226; 

d4>e»  not  apply  to  the  case  of  one  who  Yates  v,  Blodgett,  8  How.  Pr.  (N.  Y. 

it  is  slated  is  *•  beyond  the  jurisdiction  Supreme  Ct.)  278;  Schadle  v.  Chase, 

of  the  court."     McKay  v.  Ray,  63  N.  16  How.  Pr.  (N.  Y.  Supreme  Ct.)  413; 

Car.  46.  Grant's  Case,  8  Abb.  Pr.  (N.  Y.  Su- 

New  Hampshire* — ^The  provisions  of  preme  Ct.)   357;   Stage   r.   Stevens,  j 

Rev.  Stat.,   c.    185,  §  8,  amended   by  Den.    (N.  Y.)  267,  overruling  Boha- 

Laws  of    1843,  c.  35,   respecting    the  nan  v.  Peterson,  9  Wend.  (N.  Y.)  503. 

arrest  of  a  debtor  upon  affidavit  that  Arrest  of  Attorney  Eeaidlng  la  ForeUm 

he  is  about  to  leave  the  state  to  avoid  State.  —  If  an  attorney    who    resides 

payment  of  hi»  debts,  apply  only  to  and  practices  his  profession  in  another 

the  case  of  a  citixen  of  the  state,  and  state  receives  money  on  demands  left 

not  to  the  case  of  a  debtor  residing  in  with  him  for  collection  in  that  state, 

another  state.     Nor  do  they  apply  to  which  he  refuses  to  pay  over,  he  is  liable 

the  case  of  a  citiaen,  who,  in  the  ordi-  to  arrest  in  Ne^  Torh  in  an  action  to 

nary  course  of  business,  or  to  seek  em-  recover  the  money.  Yates  v.  Blodgett, 

ployment  and   business  elsewhere,  is  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  278. 

leaving  the  state   temporarily.      Ste-  Agent   Not  a  frofeeslonal    Person. — 

venson  v.  Smith,  28  N.  H.  12.  Failure  of  an  agent  to  pay  over  money 

Louisiana. — li\it  mere  chance  that  which  he  has  been  employed  to  collect 

upon  the  happening  of  a  contingency,  is  not  **  misconduct  and  neghct  in  a 

)ret  uncertain,  defendant  may  leave  the  professional  employment^*  within  the 

state  permanently,  does  not  authorize  meaning  of  the  statute  providing  for 

the  iaierence   that  he   has  a  present  an  arrest  in  such  case,  the  agent  not 

purpose  to  do  so.    Gardner  v.  O'Con-  being  an  attorney.     Bronson  v.  New- 

nell,  5  La.  Ann.  354.  berry,  2  Dougl.  (Mich.)  38. 

Aia/ff#.— In  Maine    the  body  of  a  8.  New  York  Code  of  Civ.  Pro.,  ^ 

debtor  cannot  be   legally  arrested  on  549;  Champion  v.  Pierce,  iiN.J.L.  196. 

&  writ  declaring  on  a  contract,  unless  A  liability  of  a  trustee  of  an  asso- 

the  creditor,  Off  his  agent  or  attorney,  elation  to  pay  its   debt  incurred   by 

first  makes  oath  that  he  has  reason  to  failure  to  file  a  report  is  not  a  fine  or 

believe  that  the  debtor  '^  is  about  to  de-  penalty  within  the  meaning  of  the  Nevf 

part  and  establish  his  residence  beyond  I'ork  statute.     Glen's  Falls  Paper  Co. 
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be  issued  in  such  action  in  the  absence  of  a  statute  authoriz- 
ing it.i 

S.  The  Moving  Papers — a.  Necessity  for. — To  obtain  an  order 
of  arrest,  moving  papers  of  some  sort  are  necessary.  It  is  usual 
to  file  an  affidavit  in  all  cases;  no  matter  what  the  grounds  of 
arrest  are,^  but  it  would  seem  that  if  the  cause  of  action  is  iden- 
tical with  the  ground  of  arrest  the  order  may  be  granted  on  a 
verified  complaint  without  affidavits.*  And  they  should  ordinarily 
be  filed  before  the  order  is  issued.* 

b.  By  Whom  Made. — Statutes  and  rules  of  court  usually 
regulate  the  practice  as  to  who  shall  make  the  affidavit.  It  is 
not  absolutely  essential  that  the  affidavit  should  be  made  by  the 
plaintifT  himself.  Thus  it  has  been  held  that  the  affidavit  may  be 
made  by  the  plaintiff's  attorney  *  or  agent,*  or  by  any  other 
person  having  a  knowledge  of  thefacts.''^ 

V.  White,  58  How.  Pr.  (N.  Y.  Supreme  An  arrest  under  a  judicial  order  can- 

Ct.)   172.  not  be  sustained  by  resort  to  an  affi- 

1.  divert;.  Larzaleer,  5N.  J.  L.591 ;  davit  which  was  not  brought  to  the 
Dallas  V.  Hendry,  3  N.  J.  L.  527.  knowledge  of  tlie  magistrate  by  whom 

2.  Pauer  v.  Simon,  6  Bush  (Ky.)  the  order  was  made  before  he  made  it, 
514;  Aiken  v.  Richardson,  15  Vt.  500;  although  the  affidavit  may  have  been 
Beatty  v.  Ivins,  3  N.  }.  L.  210;  Addis  sworn  to  before  that  time.  Muzzy  v. 
V.  Evans,  2  N.  J.  L.  132;  A.  F.  Engel-  Howard,  42  Vt.  23. 

hardt  Co.  v.  Benjamin,  2  N.  Y.  App.  Before  Eztatence  of  Oamidabift. — Under 

Div.  91 ;    Lawrence  v.  Foxwell,  49  N.  N.   Y.    Code    of   Civil    Procedure,  § 

Y.  Super.  Ct.  278.    See  also  cases  cited  549,  authorizing  the  arrest  of  defend- 

infra^  under  I.  3.  d.  Contents,  ant  where  it  is  alleged  in  the  complaint 

In  North  Carolina^  where  the  statute  that    defendant   is  guilty  of  a  fraud, 

authorizes  an  arrest  when  the  cause  of  an  order  of  arrest  cannot  be  made  be- 

arrest   is  set  forth  in  the  complaint,  fore    the    existence  of    a  complaint, 

but  is  only  collateral  and  extrinsic  to  since  the  court  cannot  learn  what  is 

the  cause  of  action,  the  statement  of  the  alleged  in  the  complaint  when  there  is 

cause  of  arrest  in  the  complaint  will  no  complaint.     A.  F.  Engelhardt  Co. 

answer  in  place  of  an  affidavit,  but  the  v.   Benjamin,  2  N.  Y.  App.  Div.  91, 

statement  must  be  as  explicit  as  if  set  overruling  Hall  v.  Conger,  i  How. 

forth  in  an  affidavit,  and  must  be  veri-  Pr.  N.  S.  (N.  Y.  Supreme    Ct.)-  89; 

fied.     Peebles  v.  Foote,  83  N.  Car.  102.  Lawrence  v,  Forwell,  49  N.  Y.  Super. 

8.  Smith  t;.   Knapp,  30  N.  Y.  581 ;  Ct.  278. 

Peebles  v.  Foote,  83  N.  Car.  102.  0.  Erek  v.  Odena,  20  Ga.  579;  Dum- 

Effect   of  Acquiescence. — An   arrest  mer  t;.  Nungesser  (Mich.  1895),  65  N. 

where  no  affidavit  has  been  made  gives  W.    Rep.   564.     See  also  Johnson  v. 

the  plaintiff  no  right  as  against  bail;  Morton,  94  Mich.   i.     Contra^  Ex  p. 

he  may  take  advantage  of  the  defect  by  Hartley,  5  Ark.  32. 

plea  against  it.     Aiken  v.  Richardson,  6.  Wilson  v.  Nettleton,  12  111.  61; 

15  Vt.  500.  Ex  p.   Harlan,  39  Ala.  563,  where  it 

Admiralty  Practice — Libel.— The  gen-  was  held    permissible   for    plaintifTs 

eral    course   of  admiralty   procedure  wife,  as  his  agent,  to  make  affidavit, 

requires  a  sworn  libel  as  a  foundation  T.  Miller  v.  Wheaton,  2  Cranch  (C 

for  any  process  of  arrest  of  person  or  C.)  41. 

property.      Martin   v.    Walker,   Abb.  Bxecntor. — In  an  action  by  an  execu- 

Adm.  579.  tor    an    order    of    arrest  will  not  be 

4.  Parker  v.  Ogden,  2  N.  J.  L.  136;  granted  on  an  affidavit  made  by  the 

Hassler  v,  Stowe,  7  N.  J.  L.  J.  204;  plaintiff's  testator  before  his  death,  en- 

Ex  p.   Cohen,  6  Cal.  318;  Magee  v.  titled  in  an  action  he  proposed  to  bring 

Erwin,  5  Stew.  &  P.  (Ala.)  54;  Muzzy  against  the  defendant,  although  upon 

V.  Howard,  42  Vt.  23;  Aiken  v.  Rich-  the  same  or  similar  causes  of  action 

ardson,  15  Vt.  500.  as   those   set  forth   in   the  plaintifT's 

598  Volume  VIII. 


Afmt  EXECUTIONS,  ETC.^        Th«  XoTiag  t%fm. 

c.  Before  Whom  Made. — ^The  affidavit  may  be  made  before 
any  officer  competent  by  law  to  take  it.^ 

d.  Contents — (l)  Generally — Causa  af  Aatian. — To  obtain  an 
order  of  arrest,  the  moving  papers  must,  in  the  first  place,  show  a 
good  cause  of  action.* 

GmBd  af  Airatt. — ^And  it  should  be  shown  that  the  cause  of 
action  is  one  for  which  an  order  of  arrest  will  lie.^ 

heto  and  Hat  Canaluian  mtut  ba  SUtad. — It  will  not  be  sufficient  to 
State  the  inferences  and  conclusions  of  the  party  seeking  the 
order.  It  is  not  for  the  party  to  draw  his  own  inferences ;  he 
must  state  matters  which  would  justify  others  in  drawing  them. 
Mere  general  allegations  which  are  the  deductions  of  the  party 
from  facts  not  set  forth  are  insufficient.^ 

complaint.    Mason  v.  Lambert,  3  Daly  the  agreement  and  the  consideration. 

(N.  Y.)  250.  Read  v.  Randel,  2  Harr.  (Del.)  327. 

1.  McKernan  v.  McDonald,  27  N.  J.  So  an  affidavit  alleging  that  defend- 

L.  541 ;  Bramhall  f .  Seavej,  28  Me.  45 ;  ant   is   justly  and   truly  indebted   to 

Wykoff  V.  Taylor,  2  Stew.  &  P.  (Ala.)  plaintiff,  without  stating  the  contract 

105;  Fulton  V.  Gilmore,  2  Flipp.  (U.  or  the  nature  of  the  indebtedness,  is 

S.)  260;  Walker  v.  Bamber,  8  S.  &  R.  insufficient    Comly  v.  Goldsmith,  2 

(Pa.)  61.     See,  in  general,  article  Af-  Miles  (Pa.)  133. 

FiDAViTS,  vol.  I,  p.  309.  So  an  allegation  that  a  debtor  *'  has 

%.  Delaware, —  Read   v,   Randel,  2  unlawfully    and    unjustly    refused   to 

Harr.  (Del.)  327.  &pply  the  money  in  his  hands  to  the 

Kansas. — Gillett  v,  Thiebold,  9  Kan.  satisfaction  of  a  debt  due  by  him,''  is  a 

427.  legal  proposition  to  be  deduced  from 

Michigan, — Dummer  v.  Nungesser  the  evidence,  and  hence  insufficient. 

(Mich.  1895),  65  N.  W.  Rep.  564;  In  Ex  f.  Clark,  20  N.  J.  L.  618. 

re  Teachont,  15  Mich.  346.  An  affidavit  for  arrest  alleging  that 

Ne-w  Jersey. — Kinney  f.  Muloch,  17  defendant  charged  plaintiff  with  theft, 

N.  ].  L.  334;  Vankirk  7'.  Staats,  24  N.  but  which  does  not  allege   that  the 

.  L.  121;  Stephens  T'.  Meguire,  6  N.  charge  was  false,  is  insufficient,  because 

L.  152;  Peltier  t;. Wa.shington  Bank-  it  states  no  cause  of  action.     Adams 

ing  Co.,  14  N.  J.  L.  257.  V.  Mills,  3  How.  Pr.   (N.  Y.  Supreme 

Nevj  Torh. — Norton  v.  Barnum,  20  Ct.)  219. 

Johns.  (N.  Y.)  337;  Cormier  V.  Hawk-  It  is  not  necessary  to  allege  in  terms 

ins,  69  N.  Y.  i£K3;  Clason  v.  Gould,  2  that  a  sufficient  cause  of  action  exists 

Cai.  (N.  Y.)  47;  Scott  v.  Reed,  8  Civ.  where  it  contains  a  statenient  of  facts 

Pro.  Rep.  (N.  Y.  Supreme  Ct.)  269;  showing  that  a  cause  of  action  does 

Van  Vechtenv.  Hopkins,  2  Johns.  (N.  exist.     National  Bank  v.  Jennings,  38 

Y-)  293;  Gould  V.  Sherman,   10  Abb.  S.  Car.  372. 

Pr.  (N.  Y.  Supreme  Ct.)  411;  Brooks  8.  Pindar  v.  Black,  4  How.  Pr.  (N. 

V.  McLellan,  i  Barb.  (N.  Y.)  2^7.  Y.  Supreme  Ct.)  95;    Norman  v,  Zie- 

Okio. — Herf  v.  Shulze,  lo  Ohio  263.  ber,3  Oregon  197;  People  v.  McAllis- 

Pennsylvania. — Crane   v.    Fish,    2  ter,  19  Mich.  215. 

Miles  (Pa.)   165 ;   Benedict  v,  Whart-  It  is  not  necessary  for  the  affidavit 

enby,  2  Miles  (Pa.)  131;  Com.  V.  Fritz,  to  allege  in  so  many  words  that  the 

2  Miles  (Pa.)  336;  Pontingen  v.  Wil-  action  is  one  for  which  an  order  of  ar- 

liams,  I  Browne  (Pa.)  206;  Towers  v.  rest  may  be  granted.     Pindar  z^.  Black, 

Kingston,   i   Browne  (Pa.)  33;   Cam-  4  How.  Pr.   (N.  Y.  Supreme  Ct.)  95. 

man  :•,  Hind,  i  Whart.  (Pa.)  320.  4.  Delaware, — Read     v,  Randel,    2 

Wi  scons  in. — Pratt  v.  Page,  18  Wis.  Harr.  (Del.)  327. 

337-  Illinois. — Gorton  v.  Frizzell,  20  111. 

Tbe  Bole  lUiutrated. — An  affidavit  al-  291  ;  Ex  p.  Smith,  16  111.  347. 

leping  an  indebtedness  under  an  agree-  Kansas. — Gillett  v.  Thiebold,  9  Kan. 

ment  in  writing  is  insufficient.     The  427;  Hauss  v.  Kohlar,  25  Kan.  640. 

affidavit  should  state  the  substance  of  Michigan, — People  v,  McAllister,  19 
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IfinxmT^  %t  9ti^ti4g  f^.— Tbe  f^cts  sl^aul^  te  $taUd  d\recttK  and 
positively,^  and  not  by  waij^  of  rpciUl,*an(J  IfBey  §npuld  ia  f^nafal 
be  s^at^d  as  o,f  the  p^rspna^l  lqiovk^isd[g^  b(  tl^e  pi^rty,  ^^4  not  on 
infprmatlqi^  anc^  ^i^lief.^ 

Mich.  317;  Hackett  v.  Wayne  Circuit  Mich.  37;  DeLongt^.  Briftg:^,  47 Mict^ 

}qdget  36  Mich.  33,4;  Deitz  v-  Qroes-  624;  Browa  v.  Keliejr*  ap  MiCh*  37- 

beck,    32    Mich.    303;      Sheridan    v.  Ne-w  Jersey. — McKejcti^n    v..    Mc- 

Briges,  5^  Mich.  569;  Brown  v.  Kelley,  Donald,  27  N.  J.  L.  541. 

io  Mich.  33.  Netv  '  /"(or^.^Malier    f.   Aznar,  ii 

New  Jersey. ^Bxf.  Clark,  20 N.J.  Abb.  Pr.  N.  S.   (N.  Y.   C.   PI.)  233; 

\,  643.  People  V.  Snaith,  57  Hun  (liT.  Y.>5.^3; 

iVcw    Tork. — Mosher  v.   People,   5  Va'nderpool   t*.   j^issam,  4  Sr.nd.f.  (5^, 

Barb.  (N'.  V.)  575  *  Bowery  Nat.  Bahk  Y.)  715;  Thompson  t'.  Best  (Suprccrve 

V'  Du,ryea,  54  How.  Px.   (N.   Y.  Su-  Ct.y^  21  N.  Y.  St.  Rep.  103;  Satow  t;. 

preme  Ct.)   450;   Vanderpool  v.  Kis-  lj(.evsenbergei:,  25  Ho^y-  Pr.  (ftl.  Y-  Sfr 

sam,  4  Sandf.  (N.  Y.)  715;  Baker  v.  preme  Ct.)   164;  Moore  v.  Calvert,  9 

Swackhamer,  5  How.  Pr.  (N.  Y.  Su-  How.  Pr.   (N.  Y.  Supreme  Ct.)  474; 

preme  Ct.)  251 ;" Dreyfus  v.  Otis,  54  Markey  r.  Diamond,  r  Misc.  Ren.  fS. 

How.  Pr.   (N.  Y.  Supreme  Ct.)  405;  Y.  C.  PI.)  97;  S3.tterlee  v,  Lyrich,  6 

Meriden  Malleable  iPon  Co.  v.  Baud-  Hill  (N.  Y.)  22& 

niian,  2  N.  "V.  Wkly.  Dig.  591.  Ohio. — Penrose  v.   Evans,   Tappan 

North  Carolina. — Harriss  v.  Sqeed-  (Ohio)  172;  Gates  v.  Maxon,  2  W.  L. 

en,  loi  N.  Car.  273.  J.  (Ohio)  405. 

OAie>.-^Spice  V.  Steinruck,  14  Ohio  Pennsyh^ania. — Tower$  t^  Klngs- 

St.  213.  ton,    I   Browne   (Pa.)  33;  Young  v. 

Pennsylvania. —  Comly     v.     Ggld-  Corder,  2  Miles  (Pa.)  155. 

smith,'  2  Miles    (Pa.)   133;  Nevins  v.  United  States. — Wright    v.    Cogs- 

Merrie,  2  Whart.  (Pa.)  499.  well,  i  ftfcLean  (U.  S.)  471 ;  Mecklen 

Sonih   Carolina. — National  Bank  v,  v.  Caldwell,  i  Cranch  (Cl  C.)  372. 

Jennings,  38  S.  Car.  37a.  AffldaTt^  Held  ^ffoJQBJcleiit. — An  affi- 

'  1.  Pindar  V.  Black,  J.  How.    Pr.  (I^.  d^vit  alleging   ndtfacts  but  "good 

Y.  Supreme  Ct.)  95;  Adam^  v.  Mills,  reason  to  believe  them."     Meddaugh 

3^How.  Pr.  (N.  y.  Supreme  Ct.)  219;  v.  Williams,  4J8  Mich.  172. 
Griswold  v.  Sweet,  49  How.   Pr.   (N.  .      An  affidavit  alleging  that   plaintiff 

Y.  Supreme  Ct.)  i7i;  Mosher  v.  Peo-  believed  that  defendant  opened  a  letter 

pie,  5  Barb.  (N.   Y.)  575;  Matter  of  in  which  he  believed  there  was  a  sum 

Vanamee   (Supreme    (Jt.),    8    N.   V.  of  money  which  the  defendant  too^, 

Supp.  219;  Schwenk  v.  Naylor,  49  N.  whereby  he  sustained  damages.    Pcn- 

Y.  Super.  Ct.  98;  McGilvery  v.  More-  rose  v.  Evans,  Tappan  (Ohio)  172. 

head,  2   Cal.  667;   Towers   v.  Kings-  An  affidavit  "to  the  best  of  plaintiflTs 

ton,  I  Browne  (Pa.]  33;  Hart  v.  Grant  knowledge    and  belief."      Young©, 

(S.    Dak.   1896),  66  N.  W.   Rep.  322;  Corder,  2  Miles  (Pa.)  155. 

Vankirk   v.   Staats,  24  N.  J.  L.   121;  Affldayl^  Held  SnfflcliBnt. — An  affidavit 

Lewist;'.  Brackenridge,  I  Blackf.  (Ind.)  setting  forth  that  to  the  best  of  tbe 

112.  plaintlfPs  knowledge  and  belief,  the 

%.  McGilvery  v.  Morehead,  2  Cal.  defendant  is  justly  and  truly  indebted 
607 ;  Benson  r.  Bennett,  25  N.  J.  L.  166,  to  him  in  the  sum  of  one  thousand  six 
in  which  it  was  held  that  if  sufficient  huujdred  dollars  and  upwards,  in  dam- 
facts  to  constitute  a  good  cause  of  ac-  ages  for  breach  of  contract,  being  the 
tion  are  stated  in  the  affidavit  it  is  no  difference  between  the  price  of  one 
objection  that  the  statement  com-  l^uadred  shares  of  the  stock  of  a  cer- 
mences  with  the  words  "or  that,'*  but  tain  bank,  sold  by  the  plaintiff  to  the 
if  it  commence^  with  tjie  words  "or  defendant  through  the  agency  of  I.  S., 
that  whereas  "  it  will  be  by  way  of  re-  on  a  certain  day,  and  the  value  or  the 
cital  and  therefore  insufficient.  said  stock  on  a  certain  subsequent  daj, 

3.  Louisiana. — Herwig  v.  Beach,  15  when  the  defendant  contracted  to  pa/ 

La.  Ann.  261.  for  the  same,  and  refused  to  ratify  his 

Michigan. — Sheriden  v.  Brings,  53  contract,  etc.,  was  held  to  be  sufficient. 

Mich.   509;    Meddaugh   v.   Williams,  Nevins    v.    Merrie,    2   Whart.   (Pa.) 

^8  Mich.  172;   Maxwell  v.  Deens,  46  499. 
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Hprffp  if  JiiHap^Qit-— Il^i  fe9Wever^  (be  f^cts  are  staged  qui  informa- 
tioq  §i)d  |;^iefj  ^^9  BQ^fc^s,  of  ^^i^  information  should  be  shown, 
and  the  i^ethod^  by  whic^  \t,  was  communicated|  in  order  to 
eo^h.le  th^  cpiir^  t9  ^^  that  tl^e  party's  belief  is  well  founded.^ 
And  it  should  be  shown  why  the  affidavit  of  the  party  from 
whom  \\k^  iafpirmation  y(^^  fecf tved  is  npt  produced.^ 

IX  tlie  Afl4%y|t  to  9<i^  Bfn^  9a  t^  FmoQ^  ^o^ledfd  of  the  Pi^y  the 
facts  shoul4  QPt  b^  6p  stated.^  An  affidavit  stating  facts  as  within 
the  personal  knowledge  of  afSant,  when  clearly  they  are  not,  is 
insufficient  to  sustain  an  ord^r  pf  arrest-^ 

(2)  Inj%ries  tq  Person  of  Ckaru^ter — Criminal  CoaTtrtAtlon. — In  an 
acUpq  for  criminal  conversatipn  with  plaintiff's  wife,  an  affidavit 
which  states  a  good  cause  of  faction  an^,  nothing  more  is  suf- 
ficient.** 

Oi^to. — If  tlpMe  gipoMQd  of  z^G%t  Is  sl^nd^r  the  affidavit  should 

QO^  A^dj^ytfc  OA IpfiffBmXil^^  an4  l^-    note;  Bell  v.  ^fali,  11  How.  Pr.  (N.  Y. 
Utf  G«psi4ere4  aai  JgfffM^^lt  has  been    Supreme  Ct.)  254;  Richter  v.  Littell, 


held  that  where  an  appeal  ijs  taken  ai   N.  Y.  Wklj.  Dig.  i^;   Frank  v. 

irom  an  order  denying  an  application  Sprintze,  19  N.  Y.  Wklj.  Dig.  452. 

to  vacate  an  order  of  S|rrest  oiad^  after  Thus  an  order  should  not  be  granted 

full  hearing  of  both  parties,  the  ob-  upon  which  falsity  of  representation  is 

jection  that  the  a$davits  upon  which  alleged  upon  information  derived  from 

the  original  order  was  granted   were  a  person  named,  when  it  does  not  ap- 

mainly  upon   information   and  belief  pear  that  an  affidavit  could  not  have 

can  have  but  little   weight  with  the  been    obtained     from     such     person, 

appellate  court,  where  the  principal  al-  Richter  v.  Littell,  21  N.  Y.  Wklj.  Dig. 

legations    in  such  affidavits  were  no):  133. 

explained  or  denied*     Union,  Banji;  v.  9.  Moore  v,  C^ilvert,  9  How.   Pr. 

Mott,  17  How.  Pr.  (N.  Y.  Supjcenjie  (N.  Y.   Supreme  Ct.)   474;   Hart  v, 

Ct.)  353.     See  ^Iso    Brooklyn  Daily  Grant  (S.  Dak.  1896),  66  N.  W.  Rep. 

Union  v.  Hajward,  11  Abb.  Pr.  K.  S.  322. 

(Brooklvn  City  Ct.)  235.  4.  If  the  facts  stated  are  not  within 

1.  Bell  V.  Mali,  11  How.  Pr.  (N.  Y.  the  actual  knowledge  of  the  plaintiff, 

Supreme  Ct.)  254;  Blason  z^.  Bruno,  but  are  stated  upon  information  and  be- 

21  How.  Pr.  (N.  Y.  Supreme  Ct.)  112 ;  lief,  h^  should  so  state  in  his  affidavit, 

City  Bank  v.  Lumley,  28  How.  Pr.  (]S[.  stating  also  the  facts  upon  which  his 

Y.C.  PI.)  397;  De  Weerth  I'.  Feldner,  information  and   belief  are  founded. 

16  Abb.  Pr.  (N.  Y.  C.  PI.)  295;  ?ottej;  Hart  v.  Grant  (S.  Dak.   1896),  66  N. 

r.  Sullivan,  16  Abb.'Pr.  (N.  Y.  Suppr.  W.  Rep.  322. 

Ct.)  295, note;  Peel  v,  Elliott,  16 How.  6.  Straus  v.  Schwarzwaelden,    4 

Pr.  (N.  Y.  Supreme  Ct.)  481 ;  Crandall  ^osw.  (N.  Y.)  627 ;  Sachs  v.  Bertrand, 

V,  Bryan,  5  Abb.  Pr.  (if.  Y.  Supreme  12  Abb.  Pr.  (N.  Y.  Super.  Ct.)  433. 

Ct.)  162;  Jones  u.  Piatt,  ^  Hoiar.  Pr.  An  affidavit  alleging  that  defendant 

(N.  Y.  Supreme  Ctl)  73;  Dreyfus  v,  "seduced   and  took  away  deponent's 

Otis,  54  How.  Pr.(N.  Y.  Supreme  Ct.)  wife,"   that   they  passed  as  man  and 

405;  Markey  v.  Diamopd,  i  Misc.  R^p.  wife,  and  that  "  they  continued  to  co- 

(N.  Y.  C.  PI.)  S>7  J  Frank  v.  Sprintz^  h^blt  together  as  man  and  wife  until 

19N.  Y.  Wkly.  Dig.  452;  Whitlockf*  a  very  recent  period,"  is  insufficient, 

Roth,  5,  How.  Pr.  (R.  X.  Supxieme.  Ct.)  a/s  it  does  not  allege  that  plaintiff  lost 

143;  Jordan  Vr  Harrison,  13  Civ.  rco.  or  was  deprived  of  the  comforts,  so- 

Rep.  (N.  Y.  Supreme  Ct.)  445.  ciety,  and  sprvic^s  of  his  wife,  or  con- 

S.  De  Weerth  v.   Feldner,  16  Abb.  tain  any   allegations  of    facts   relied 

Pr.  (N.  Y.  C.  PI.)  295;  Jordan  t;.  Har-  upon,  as  proving  what  plaintiff  called 

risen,  13  Civ.   Pro.   Rep,  (N.  Y.  Su-  seduction,  or  explaining  in  what  sense 

preme  Ct.)  445;    Potter   v.  Sullivan,  he  uses  that  word.    Sachs  r.  Bertrand, 

ifi  Abb.  Pr.  (N..  Y.  Super.  Ct.)  295,  w  Abb.  Pr.  (N..  Y.  Super.  Ct.)  433. 
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either  set  forth  the  identical  words  quoted,^  or  it  must  aver  with 
sufficient  distinctness  the  substance  of  the  charge  made  against 
affiant.^  It  should  be  alleged  that  the  words  were  spoken  mali- 
ciously and  falsely,^  and  special  damage,  if  necessary,  should  be 
shown.* 

(3)  Conversion  and  Replevin. — ^The  moving  papers  to  obtain  an 
arrest  on  the  ground  of  conversion  must,  as  in  other  cases,  state  a 
good  cause  of  action.^  In  an  action  to  recover  personal  property 
the  affidavit  must  show  that  a  cause  of  action  exists,  and  state  the 
facts  to  show  that  the  property  "has  been  concealed,  removed, or 
disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff, 
or  with  intent  that  it  should  not  be  so  found  or  taken,  or  with 
intent  to  deprive  plaintiff  thereof."* 

1.  Vanderslice    v.   Spear,    2    Miles    by  whom  accepted,  the  amount  of  each, 
(Pa*)  393-  &nci  when    they  matured,  contains  a 

The  affidavit  must  set  out  the  slan-  sufficient  description   of    the  accept- 

derous  words  in  the  language  in  which  ances,  though    it  does  not  state  the 

they  were  spoken ;  it  will  not  be  suffi-  precise   date  of  the  bills.      Seidel  v. 

cient  to  state  the  English  version  of  Peschkaw,  27  N.  T.  L.  428. 

the  words  alleged  to  have  been  spoken  So  it  has  been  held  that  an  affidavit 

in  another  language.     E.  v,  R.,  12  Pa.  charging  that  the  defendant  possessed 

Co.  Ct.  Rep.  274.  himself  of  chattels  of  the  plaintiff  of  the 

Affidavit  to  Show  Caoae  of  Action. —  value  of  three  hundred  dollars  is  suf- 
The  affidavit  upon  which  an  order  of  ficient  without  giving  a  specific  de- 
arrest  is  granted  must  be  positive,  and  scriptionof  the  particular  kind.  Carej 
make  out  a  prima  facie  case  against  v,  Ilenrj,  2  Miles  (Pa.)  295. 
the  defendant,  and  must  satisfy  the  Domaiid. — An  allegation  that  defend- 
judge  judicially  that  a  cause  of  action  ant  has  disposed  of  the  property  and 
exists  and  that  it  is  a  proper  one  for  converted  the  proceeds  to  his  own  use, 
an  arrest.  Jordan  v,  Harrison,  13  Civ.  fulfils  the  requirements  showing  a 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  445.  conversion,  and   an  allegation  of  de- 

lihel. — In    an    action    for  libel   ue  mand  is  unnecessary ;  or  where  it  ap- 

affidavit   should  be  strong  enough  to  pears  that  the  defendant  has  exercised 

sustain  an    indictment     for    perjury,  a  dominion  over  property  which  he 

M'Cauley  v.  Smith,  4  Yeates  (Pa.)  193 ;  was  not  entitled  to  exercise  bv  reason 

Holland  v,  Dealy,  13  Phila.  (Pa.)  79.  of  its  possession,  such  as  a  sale  of  the 

2.  Vanderslice  v.  Spear,  2  Miles  property,  an  action  of  conversion  will 
(Pa.)  393.  He  without  a  demand.     Saratoga  (^s, 

3.  Adams  v.  Mills,  3  How.  Pr.  (N.  etc.,  Co.  v.  Hazard,  55  Hun  (N.  Y.) 
Y.    Supreme    Ct. )  219;  Peareson    v.  251. 

Picket,  I  McCord  (S.  Car.)  472.  If,  however,  the  sale  of  the  property 

4.  Zeller  V.  Katzengroh,  12  Pa.  Co.  is  at  plaintiff's  request,  as,  for  instance, 
Ct.  Rep.  451,  where  it  was  held  that  where  plaintiff  places  notes  in  the 
an  allegation  that  plaintiff  was  injured  hands  of  defendant  to  be  discounted, 
in  her  good  name,  fame,  and  reputa-  it  is  necessary  to  allege  a  demand, 
tion,  was  too  general.  See  also  M'Cau-  O'Connor  v,  }ones,  65  Hun  (N.  Y.)  4S. 
ley  V.  Smith,  4  Yeates  (Pa.)  193.  •.  Muller  v,  Perrin,  14  Abb.  Pr.  N. 

5.  Carey  v.  Henry,  2  Miles  (Pa.)  S.  (N.  Y.  Supreme  Ct.)  95;  Hough  r. 
296;  Seidel  v.  Peschkaw,  27  N.  J.  L.  Folmsbee,  59  Hun  (N.  Y.)  148. 

427 ;  Saratoga  Gas,  etc.,  Co.  v.  Hazard,        What  Allogatloiu  Are  Sofflclflnt.— An 

55  Hun  (N.  Y.)  251.  affidavit  showing  that  defendant  had 

Description. — Where  the  conversion  converted  to  his  own  use  and  unjust!/ 

charged  is  the  misappropriation  of  the  detained  certain  bonds,  the  propcrtT 

avails   of   certain  acceptances,  it   has  of   plaintiff,    stating    on   demand   for 

been  held  that  an  affidavit  which  gives  them  that  he  had  deposited  them  in  the 

the  number  of  bills,   by  whom  drawn,  bank,  and  refusing  to  deliver  them  or 

to  whose  order  and  by  whom  indorsed,  their  value,  and  that  he  had  collected 
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Tilns. — The  value  of  the  property  must  also  be  stated,  and  facts 
set  out  tending  to  show  that  such  value  is  real.^ 

(4)  Malicious  Prosecution. — If  the  ground  of  arrest  is  maliciour. 
prosecution,  the  affidavit  should  set  forth  facts  relied  on  as 
presumptive  evidence  of  want  of  probable  cause.  It  is  not  suffi- 
cient to  state  in  general  terms  the  existence  of  malice  and  the  want 
of  probable  cause.* 

(5)  Breach  of  Promise  to  Marry, — ^An  affidavit  for  breach  of 
promise  to  marry,  alleging  that  defendant,  after  having  obtained 
the  consent  of  plaintiff's  parents  and  a  license,  refused  to  carry 
out  the  contract,*  or  that  by  means  of  a  promise  to  marry  he  suc- 
ceeded in  seducing  plaintiff,^  is  sufficient  to  warrant  an  order  of 
arrest. 

(6)  Fraud  in  Contracting  Debt, — An  affidavit  to  obtain  the 
arrest  of  a  defendant  for  fraudulently  contracting  a  debt  or  incur- 
ring a  liability  must  show  facts  constituting  a  cause  of  action.^ 
It  must  show  that  the  defendant  fraudulently  contracted  the  debt 
or  incurred  the  obligation.*  And  in  alleging  the  fraud,  a  mere 
general  allegation  of  fraud  is  not  sufficient;  the  affidavit  must 
show  the  particular  statements  or  representations  made  and  in  what 
respect  they  were  false  and  fraudulent.'' 

interest  upon  the  bonds  and  appropri-  Kansas, — Gillett  v.  Thiebold,  9  Kan. 

ated  it  to  his  own  use,  is  sufficient.  427. 

Sherlock  v,  Sherlock,  7  Abb.  Pr.  N.  S.  Michigan, — Watson    v.    Judge,    ao 

(N.  Y.  Super.  Ct.)  23.  Mich.    729;    Lamper    v.    Roberts,   83 

An    allegation    that  the   defendant  Mich.  547. 

"wrongfully  took"  the   chattels,  does  Nebraska,  — Ex  p,  Davis,  17  Neb. 

not  necessarily  imply  a  fraudulent  tak-  436. 

ing.  Fitch  v,  McMahon,  103  N.  Y.  690.  Netv  yersey, — Bowne  v,  Titus,  30 

1.  Morton  t'.  Chesley,   25  Civ.  Pro.  N.  J.  L.  340. 

Rep.  (N.  Y.  Supreme  Ct. )  230 ;  Gordon  New  York,  —  Elligood  v,  Festetics 

r.  Fox,  18  Civ.  Pro.  Rep.  (N.  Y.  Su-  (Supreme  Ct.),  8  N.  Y.  St.  Rep.  851; 

preme  Ct.)  291 ;  Crotty  v,  Kimball,  22  McBride  v,  Langan,  18  Civ.  Pro.  Rep. 

N.  Y.  Wkly.  Dig.  433.  (N.  Y.  Supreme  Ct.)  201;  Phelps  v, 

S.  Vanderpool  v,  Kissam,  4  Sandf.  Maxwell,  2  Abb.  N.  Cas.   (N.  Y.  Su- 

(N.Y.)  715;  Grimes  V.Davison,  a  Abb.  preme  Ct.)  459;  Rowe  v.  Patterson, 

N.  Cas.  (N.  Y.  Supreme  Ct.)  457.  48  N.  Y.  Super.  Ct.  249;  Lawrence  v. 

On  motion  to  discharge  from  arrest  Foxwell,   4  Civ.*    Pro.    Rep.    (N.    Y. 

in  an  action  for  malicious  prosecution.  Super.  Ct.)  340;  Morris  v.  Talcott,  96 

it  is  sufficient  if  the  plaintiff  shows  N.  Y.  100;  New  Haven  Web  Co.  v, 

frtma  facie  a  sufficient  cause,  as,  for  Ferris,  125  N.  Y.  364;  Hecht  v.  Levy, 

instance,  an  immediate  dismissal  by  20  Hun  (N.  Y.)  53;  Easton  v.  Cas- 

the  magistrate    of     the    prosecution,  sidy,   21    Hun  (N.  Y.)   457;  Cady  v, 

Gould  r.  Sherman,  10  Abb.  Pr.  (N.  Y.  Edmonds,   12   How.  Pr.    (N.   Y.   Su- 

Supreme  Ct.)  411.  preme  Ct.)  197;  Thorpe  v,  Wadding- 

3.  Weaver  v,  Klime,  12  Pa.  Co.  Ct.  ham,  3  Daly  (N.  Y.)  275;  Knapp  v, 
R«P-363.  Browne,  6  N.    Y.    Wkly.   Dig.   570; 

4.  In  re  Sheahan,  25  Mich.  145.  Draper  v.  Beers,  17  Abb.  Pr.  (N.  Y. 
ft.  Smith  V.  Jones,  4  Robt.  (N.  Y.)     Supreme  Ct.)    163;    Straus  v,   Kreis, 

656;/*  re  Vinich,  86  Cal.  70.  67    How.    Pr.  (N.   Y.  City   Ct.)  275; 

«.  Heffner  v,  Kantner,  4  Leg.  Gaz.  Hanson   v.  Langan  (City  Ct.),   9   N. 

(Pa.)  249;  Draper  v.  Beers,  17  Abb.  Y.  Supp.   625;   Markeyr.  Diamond 

Pr.  (N.  Y.  Supreme  Ct.)  163.  (City  Ct.),  i9^N.  Y.  Supp.  181 ;  Lee  v. 

T.  California,— In    re    Vinich,    86  Corn,  2  Misc.   Rep.  (N.  Y.  City  Ct.) 

Cal.  70.  463.     But  see  Valentine  v.  Richardt, 
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The  falsity  of  the  representations  should  be  stated  positively 
as  of  the  knowledge  of  the  affiant.^  Or,  if  the  statement  is  on 
information  and  belief,  the  informant's  name  should  be  given,  or 
the  reason  stated  why  it  is  not  given,^  or  why  his  affidavit  has 
not  been  obtained  and  presented.' 

17  Civ.  Pro.  Rep.  (N.  Y.   Supreme  sentations  bj  defendant  as  to  the  value 

Ct.)  389.  ol  the  stock  and  the  pvoductiveaess  of 

North    Carolina.  —  Hood  v.    Svd-  the  mines  and  as  to  the  corporations 

derth,  xii  N.  Car.  315.  which  lsau£d  such   stock  being  dulf 

A  complaint  stating  a  cause  of  ac-  organized^  is   sufficient.      Warner  v. 

tion    for   goods   sold   and    deHvered,  Bates,  75  Wis.  278. 


which  alleges  that,  in  order  to  induce  ASMMtMeal. — An  allegation  that  de- 
plaintiff  to  make  such  sale  and  with  in-  fendant  was  ''  guilty  of  a  fraud  io  con- 
tent to  defraud  it  of  the  goods  so  sold,  ^racting  or  incurring  the  liability" 
defendant  falsely  and  fraudulently  rep-  may  be  amended  so  as  to  show  the 
resented  to  plaintl^  that  he  was  the  facts  in  which  the  fraud  consists, 
owner  of  certain  unencumbered  real  I^cBride  v.  Langan,  18  Qvs.  Pro.  Rep. 
estate;  that  plaintiff,  relying  on  such  (N.  Y.  Supreme  Ct.)  201.  See  alao 
representations,  was  induced  to  make  Hanson  v.  Langan  (Ci^  Ct),  30  N. 
the  sale;  that  the  representations  were  Y.  St.  Rep.  828. 
false  and  untrue  and  known  by  de^  Bfltel  of  Btttliif  Oiiiolnrioii  «C  Uv.— 
fendant  to.  be  so,  and  that  defendant  In  Oregon  it  is  held  that  the  fact  that 
did  not  own  such  real  estate  at  the  time  an  affidavit  does  not  set  forth  the  acts 
of  making  the  representations,  shows  or  fraud  complained  of,  but  merelj 
fraud  on  defendant's  part  sufficient  to  states  in  the  language  of  the  statute 
warrant  an  order  of  arrest.  Hoboken  that  '*  defendant  fraudulently  con- 
Beef  Co.  V,  Loeffel  (Supreme  Ct.),  32  tracted  the  debt  sued  on,"  does  not 
N.  Y.  St.  Rep.  466,  23  Abb.  N.  Cas.  render  an  order  of  arrest  granted  there- 
(N.  Y.  Supreme  Ct.)  93.  on  void,  but  voidable  only.     Barton  v. 

Sufficient  and  Inan^olent  4fldaTlti  D-  Saunders,  16  Oregon  51. 

lustrafeed. — The  facts  stated   were,  in  1.  Hatch  v.  Saunders,  66  Mich.  181. 

substance,  as  follows :  In  April,  1883,  An  allegation  that   the   represents- 

defendant,  upon   being  requested   by  tions    defendant  made  were  false  as 

plaintiffs  to  give  them  an  indorser  upon  plaintiff  has  since  learned,  may  be  re- 

a  note  for  the  balance  of  an  existing  ac-  garded  as  a  positive  allegation  of  fals- 

coupt,  refused  to  do  so,  saying  he  was  ity  and  not  as  upon  information  and 

"perfectly  good  and  solvent  without  belief.  Cummings  v.  Woolley,  i6Abb. 

an  indorser."     The  credits  alleged  to  Pr.  (N.  Y.  Supreme  Ct.)  397,  note, 

have  been   fraudulent  were  stated  to  9.  Knapp  v,  Browne,  6  N.  Y.  Wkly. 

have  been  obtained  between  Septen)ber  Dig.  570. 

6  and  December  9, 1882.    Some  time  in  3.  Hecht  v.  Levy,  20  Hun  (N.  Y.) 

the  month  of  September  defendant  ex-  53;  Markey  v.  Diamond  (CityCt.),  19 

amined  his  books  and  discovered  his  N.  Y.  Supp.  181. 

insolvency,  and  in  December  made  a  Thus  an  affidavit  for  the  arrest  of 

general  assignment  for  the  benefit  of  a  defendant  on  the  ground  of  false  and 

his  creditors.     It  was  held  that  plain-  fraudulent   representations  as  to  his 

tiffs  failed  to  make  out  a  case  justify-  solvency,,  alleging  that  the  statements 

ing  the  granting  of  the  order;  that  the  were   false  and  fraudulent,  and  that 

representation  made  in  April  did  not  plaintiff  had   learned   that  defendant 

appear  to  have  been  made  in  contem-  was  supported  in  part  by  charity,  was 

plation  of  any  new  credit^  and  had  no  insufficient  for  failure  to  state  the  nanie 

legitimate  connection  with  the  credit  of  plaintlfFs  informant  and  why  his 

afterwards  obtained;     Morris  v.  Tal-  affidavit  was  not  presented.     Markey 

cott,  96  N.  Y.  100.  V,  Diamond  (City  Ct.),  19  N.  Y.  Supp. 

An  affidavit  to  obtain  an  order  of  181. 

arrest  which  alleges  that  plaintiff  pur-  Mfttlag  OronadB  of  B^ief  on  Biftrm- 

chased  certain  mining  stock  from  de-  tion  and  Belief. — An  affidavit  for  arrest 

fenda^nt,  and  that  she  was  induced  so  for  fraud  in  contracting  a  debt  which 

to  do  by  false  and  fraudulent  repre-  avers  fraud  on  information  and  belief, 
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MaidAiLt*t  ItiiovMgiB  of  fkiMty. — So  it  should  be  stated  that  defend- 
ant knew  that  the  representations  were  false,*  thdt  he  made  therti 
with  intertt  to  defraud,*  and  that  plaintiff  believed  !n  them  And 
was  thereby  induced  to  give  defendant  credit.* 

(7)  Fraud  in  Fiduciary  Capacity. — ^The  New  York  statutes  pro- 
vide that  defendant  tttay  be  arrested  in  an  actioh  *•  to  recover  for 
ittohey  lieceived,  or  to  recover  property,  or  damages  for  the  con- 
version or  misapplication  of  property,  when  it  is  alleged  in  the 
complaint  that  the  money  was  received,  ol*  the  property  was 
embezzled  or  fraudulently  misapplied,  by  a.  *  *  *  ficitor,  ageht, 
broker,  or  other  person  in  a  fiduciary  capacity,'*  artd  that  "  Where 
such  allegation  is  made,  the  plaintiff  cannot  recover  utiless  he 
proves  the  same  on  the  trial  of  the  action."* 

Constfuing  the  provisions  of  this  section  the  itifefior  courts  of 
New  York  have  held  in  numerous  decisions  that  where  the  ground 
of  arrest  is  that  defendant  has  received  money  in  a  fiduciary  capac- 
ity and  has  improperly  converted  it  to  his  own  use^  an  allegation 
to  that  effect  in  the  language  of  the  statute  is  necessary,  and  that 
a  statement  of  facts  and  circumstances  which  might  be  sufficient 
to  justify  the  legal  conclusion  that  defendant  had  received  money 
in  a  fiducial^  capacity  and  hdd  converted  it  to  his  own  use  will 
Hot  suffice.*  The  rule  laid  down  by  these  decisions  has  been 
overthrown  by  a  recent  decision  of  the  court  of  appeals  which 
holds  that  a  complaint  stating  facts  which  show  the  receipt  of 
money  by  defendant  in  a  fiduciary  capacity  and  a  conversion 

and  also  sets  forth,  on  information  and        4.  Code  of  Civ.  Pro.  (N.  Y.),  f  5^19. 
belief,  the  facts  on  which  the  belief  of        5.  Hillis  v.  Bleckert,   53   Hun  (N. 


fraud  is  founded,  has  been  held  suffi-     Y.)499;  Genin  v.  Schwenk,  62  Hun 

•  Y)  574; 
1.  Smith  V.  Jones,  4  Robt.  (N.  Y.)     Civ.  Pto.   Rep.  (N.  Y.  Supreme  Ct.) 


cient.    Matoon  r.  Eder,  6  Cal.  58.  (N.  Y.)  574;  Bartlett  r.  Sutornis,  17 


6j6;  Thorpe  t;.  Waddingham,  3  Dalr  459;    Bartlett    v.   Sutoriiis   (Supreme 

(N.  Y.)  275;  Ex  /.Davis,  17  Neb. 436.  Ct.),  10  N.  Y.  Supp.  800;  Harland  v. 

t.  Hart  r.  Cooper,  129  Pa.  St.  297;  Howard  (Supreme  Ct.),  32  N.  Y.  St. 

Smith  t'.  Jones,  4  Robt.   (N.  Y.)  657;  Rep.  872;  Moffatt  v.  Fulton,  56  Hun 

Exp.  Davis,  17  Neb.  436.  (N.  Y.)  337. 

s.  Smith  7^.  Jones,  4  Robt.  (N.  Y.)        Coinplamt  In  tbe  Alterilattre  ^onn.— 

656;  Ex  f.  Davis,  17  Neb.  436.  A  complaint  in  an  action  to  recover 

Oeaeru  Statement  insnltlcleitt. — It  has  for  conversion  in  d  fiduciary  capacity, 

been  held  that  a  general  statement  that  if  made  in  the  alternative  form,  will 

the  representations  were  made  to  in-  not  support  an  order  of  arrest.     Gen- 

duce  credit  is  not  enough;   the  oral  in  v.  Schwenk,  62  Hun  (N.  Y.)  574. 
statements  to  the  plaintliT  should,  hy  a        AlfidaTlts.  —  Affidavits   stating    that 

recital  of  the  interview  during  \Vhich  defendant    procured    from    plaintifT's 

ther  were  made,  be  cotinected  with  the  agent  a  bill  of  lading  on  an  agreement 

actital  sales.     Phelps    t».   Maxwell,  2  to  collect  the  tnoney  on  the  same  day 

Abb.  N.  Cas.  (N.  Y.  Suprehie  Ct.)  and  par  it  over  to  plaintiff  immedf- 

459.  atelj,  that  he  admitted  fiuch  statements 

Statement  of  mdeHiedneM  bjr  Way  of  to  be  true,  and  that  he  admitted  har> 
todtaL— Tlie  affidavit  is  inshfficient  if  ing  collected  the  money  and  appro- 
it  does  not  set  forth,  except  by  Way  of  priated  it  to  his  own  use,  are  sufficient 
fecital,  that  the  re.spondetit  is  fhdebted  on  which  to  base  an  order  of  artest. 
to  the  plaintiffs,  in  re  Lee,  49  Mich.  Hirsh  v.  Van  iJer  Perren  (Slipreme 
teg.  Ct.),  32  N.  Y.  9t.  Rep.  850. 
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thereof  to  his  own  use  is  sufficient  without  characterizing  those 
facts  or  repeating  the  language  of  the  statute.^ 

(8)  Fraudulent  Disposal  or  Removal  of  Property, — ^The  deci- 
sions under  the  statutes  making  this  a  ground  of  arrest  are  not 
harmonious.  In  one  decision  it  is  said  that  if  the  ground  of 
arrest  is  that  the  defendant  is  about  to  remove  or  dispose  of  his 
property,  with  intent  to  defraud  his  creditors,  the  facts  and 
circumstances  on  which  the  belief  of  fraud  is  founded  should  be 
stated.^  Another  decision  holds  that  it  will  be  sufficient  to  state 
the  fraud  in  the  language  of  the  statute.^  While, 'according  to 
others,  either  method  of  statement  will  suffice.^  So  it  has  been 
held  that  if  the  ground  of  arrest  is  that  the  defendant  has 
disposed  of  or  removed  his  property  with  intent  to  defraud  cred- 
itors, the  facts  showing  the  fraud  must  be  stated.^     But  some 

1.  Moffatt  V,  Fulton,  132  N.  Y.  507.  further  shows   that    defendant   made 

See  also  Roberts  v,  Prosser,  53  N.  Y.  such  collections  and  appropriated  the 

260  (construing  a  similar  statute).  proceeds    to  his  own  use.     National 

Gomplaint  Held  Soflloieiit. — ^A  com-  Bank  v,  Jennings,  38  S.  Car.  37a. 

plaint  which  alleges  that  defendant,  as  2.  Hughes  v.  Person,  63  N.  Car.  548. 

plaintiff 's  agent,  was  intrusted  with  the  8.  Hockspringer  v,  Ballenburg,  x6 

sale  of  goods  with  authority  to  collect  Ohio~304. 

and  receive  the  proceeds  thereof,  and  4.  Gates  w.  Bloom,  149  Pa.  St  107; 
to  pay  over  the  proceeds  to  plaintiff;  Spencer  v.  Bloom,  149  Pa.  St.  106; 
that  ne  acted  for  plaintiffs  in  a  fidu-  Moore  v.  Bloom,  149  Pa.  St.  109. 
ciary  capacity,  and  that  while  so  doing  5.  Frost  v.  Willard,  9  Barb.  (N.  Y.) 
he  sold  the  goods,  collected  the  monej,  440;  Ong  Sing  v.  Horn  Mon  Dus,  56 
and  refused  to  pay  it  over,  states  N.  Y.  St.  Rep.  884;  Vredenburgh  v. 
enough  to  warrant  the  issuance  of  an  Hendricks,  17  Barb.  (N.  Y.)  179; 
order  of  arrest.  Holt  v,  Streeter,  74  Marble  v.  Curran,  63  Mich.  283;  Bad- 
Hun  (N.  Y.)  ,538.  ger  v,  Reade,  39  Mich.  771. 

North  Carolina— South  CaroUiia— 81m-  Beftual  to  Surrender  Estate.— If  the 

liar  Statutes  Construed. — Under  the  N.  ground  of  arrest  is  that  the  defeodaat 

Car.  Code,  §  291,  providing  that  the  has  refused  to  surrender  his  estate  for 

defendant  may  be  arrested  **  in  an  ac-  the  benefit  of  creditors,  the  affidant 

tion  for  money  received,  or  property  must  state  facts  showing  this,  or  by 

embezzled  or  fraudulently  misapplied  facts  stated  must  raise  a  strong  pre- 

*  *  ♦  by   any  factor,   agent,   broker,  sumption  of  fraud  on  tlie  part  of  de- 

or  other  person,  in  a  fiduciary  capac-  fendant.     Stafford  v.  Low,  20  III.  152; 

ity,'*   an    order  of  arrest    should   be  iE« /.  Clark,  20  N.  J.  L.  648. 

granted  on  an  affidavit  that  plaintiff  Allegations  Held  Sufficient. — ^Allega- 

turned  over  to  defendant  certain  notes  tions  that  defendant  purchased  goods 

to  be  collected  and  the  proceeds  paid  representing  that  they  were  for  a  wo- 

over  to  plaintiff,  and  that  he  collected  man  whom  he  subsequently  married; 

money  on  the  notes,  and  fraudulently  that  he  sold  out  the  whole  stock  and 

and  unlawfully  converted  it  to  his  own  refused    to   pay  plaintiffs,  sufficiently 

use,  with  intent  to  defraud  and  cheat  shows  a  disposal  of  property  with  in- 

the  plaintiff.     Powers   v,   Davenport,  tent  to  defraud  creditors.     Engelager. 

loi  N.  Car.  286.  Raymond  (C.  PI.),  18  N.  Y.  Supp.  36*. 

Under  Code  S.  Car.,  §  200,  the  pro-  Allegations  Held  Tnsnfflftleiit.^AD  al- 
visions  of  which  are  the  same  as  those  fidavit  which  alleges  that  defendants 
of  N.  Car.  Code,  ^  291,  an  order  of  sold  a  stock  of  goods  for  five  thousand 
arrest  should  be  granted  on  an  affidavit  dollars — one  thousand  dollars  in  cash, 
which  statesthat  plaintiff  loaned  money  the  balance  in  two  farms,  the  convey- 
to  defendant  on  notes  secured  by  cer-  ances  of  which  were  made  to  their 
tain choses  in  actionas  collateral,  which  wives,  and  that  they  began  business 
plaintiff  placed  in  defendant's  hands  with  a  cash  capital  of  one  thousand 
to  be  collected  for  him,   and  which  four  hundred  dollars,  and  owed  three 
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decisions  hold  that  it  will  be  sufficient  to  state  the  fraud  in 
general  terms.* 

Xfttorit7  of  MM. — ^It  should  also  be  shown  that  the  debt  is 
actually  due  and  demandable.  An  order  of  arrest  cannot  be 
granted  where  the  action  was  commenced  before  the  maturity  of 
the  debt  * 

(9)  Removal  of  Debtor  from  State, — An  affidavit  for  an  order 
of  arrest  merely  stating  that  defendant  is  about  to  depart  from 
the  state,  etc.,  will  not  suffice ;  it  must  state  the  facts  from  which 
the  conclusion  is  deduced,  in  order  that  the  court  may  judge  of  its 
reasonableness.'  All  other  allegations  necessary  to  bring  the 
case  within  the  strict  requirements  of  the  statute  authorizing 
the  arrest  must  be  made.^ 

thousand   doUan  at  the   time  of  the  thus  sold  had  been  purchased  by  him 

sale,  but  which  does  not  show  that  the  from  plaintiff,  and  that  a  note  for  which 

wives  were  not  bona  fide  creditors,  or  suit  was  pending  was  for  the  balance 

that  the  sale  was  not  for  the  real  value  of  the  purchase  money  *'  due  by  de- 

of  the  goods,  or  that  the  proceeds  were  fendant  to  deponent"  for  the  goods, 

not  us^  in  paying  or  securing  debts,  sufficiently  alleged  the  existence  of  an 

is  insufficient  to  justify  an  order  of  indebtedness    due  from  defendant  to 

arrest  under  a  statute  authorizing  ar-  plaintiff.     Kohlhaas  v,  Veit,   162  Pa. 

rest  when  defendants  have  assigned  St.  108. 

and  disposed  of  their  property  or  a  part  S.  Wood  v.  Harrell,  74  N.  Car.  338 ; 
thereof  with  intent  to  defraud  credit-  Burrichteri;.  Cline,3  Wash.  136;  Clark 
ors.  Tennenti'.  Weymouth,  35  Kan.  21.  x\  Pullman,  2  W.  L.  J.   (Ohio)  426; 
An  averment  that  affiant  is  informed  Moller  v.  Aznar,  11  Abb.  Pr.  N.  S. 
and  believes  that  the  said  defendant  (N.  Y.  C.  PI.)  233. 
has  rights  in  action,  money,  and  evi-  4.  Bramhall  v.  Seavey,  28  Me.  45; 
dances  of  debt  which  he  unjustly  re-  Furbish  v,  Roberts,  39  Me.  104;  Saw- 
fuses  to  apply  to  the  payment  of  a  telle  v.  Jewell,  34  Me.  543 ;   French  v. 
judgment  recovered  against  him  is  too  McAllister,  20  Me.  465 ;  State  Bank  v. 
general ;  the  facts  on  which  the  belief  Hervey,  21  Me.  38 ;  Proctor  i;.  Lothrop, 
is  founded  should  be  stated,  and  also  68  Me.  256;  Bailey  v.  Carville,  62  Me. 
in  what  the  rights  of  action,  money,  52J.;   Sargent  v,  Roberts,  52  Me.  590; 
and  evidences  of  debt  consist.     Bates  Whitingt;.  Trafton,  i6Me.  398;  Mason 
V,  Rowley,  11  Phila.  (Pa.)  2x0.  v.  Hutchings,  20  Me.  77;   Wilson  v, 
lltematlTe    Statoment. — ^An    allega-  Barnhill,  64  N.  Car.  121 ;  Heller  v.  De 
tion  that  defendant  **  has  fraudulently  Leon  (City  Ct.),  7  N.  Y.  Supp.  97 ;  In 
conveyed  or  is  about  fraudulently  con-  re  Vinich,  86  Cal.  70. 
veying  his   estate   or  effects,"  is  in-  Under  the  Maine  statutes  an  arrest 
sufficient.     Wade  v,  Judge,  5  Ala.  130.  on  mesne  process  upon  contract  is  al- 
1.  Hughes  V.  Person,  63  N.  Car.  548,  lowed   only  where  the    creditor,   his 
vrhere  it  was  held   that  a  statement  agent,  or  attorney  shall  have  previously 
"  that  the  said  T.  has  disposed  of  and  made  oath  for  the  purpose  according  to 
secreted  his  property,  with  intent  to  the  requirements  of  Rev.  Stat.,  c.  148, 
defraud  his  creditors,"    is   sufficient.  ^  2.     Hence,  unless  it  shows  that  the 
Hughes  V.  Person,  63  N.  Car.  550,  and  debtor  is   **  about   to   depart  and   re- 
note;  Stephenson  v.  Person,  63  N.  Car.  side  beyond  the  limits  of  the  state," 
550,  note;  Gosline  v.  Place,  32  Pa.  St.  and   to  **take  with  him  property  or 
520.  means  exceeding  the  amount  required 
*.  Zenner     v.    Dessar,     22    N.    Y.  for  his  own  immediate  support,"  and 
Wkly.  Dig.  403.  that  the  sum  due  to  plaintiff  amounts 
Whai  a  Suffl^ent  AUegatlon  of  I^abt-  to  at  least  ten  dollars,  it  is  insufficient. 
MUMS.  —  An    affidavit,    alleging    the  Sawtelle  v.  Jewell,  34  Me.  543. 
fraudulent  sale  of  defendant's  property  The  affidavit  should  state  that  the 
to  place  it  beyond  the  reach  of  de-  debtor  is  about  "  to  establish  his  resi- 
fend|int's  creditors;  that  the  property  dence  beyond  the  limits  of  this  state," 
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4.  Th«  Wist— a.  BT  WHOM  MADE;— Ii4  dl^d^r  td  Atkti^int 
what  court  or  officer  may  be  applied  to  for  an  6vitr  of  ahresf, 
counsel  should  tonsult  the  statvtes  of  )As  own  dfafe,  6d  it  k  a 
matter  strictly  df  statutory  rfegtalatkin.* 

*.  Contents— ttir«>ti<m  tb  AwH*. — Ah  order  df  artist  should 
require  the  sheriff  to  take  the  defendant,  and  hold  him  td  bail  in 
d,  specififed  sum  * 

and '*  that  the  demand  in  the  writ  is^  of  his  liberty.    Thomas  v.  Colvin  (Del. 

or  the  principal  part  thereof,  due  "  to  1893),  27  Atl.  Rep.  829. 

plaintiff,  in  words  or  their  eqilivalent,  So  art  affidavit    that  "  a   debtor  i« 

or  an  ii-rest  under  the  writ  will  be  II-  about  to  remove  out  6f  the  state  to  dc- 

legal.  StateBank  t;.  Hervey,  21  Me.38.  frcud  his  creditors/' is  not  sufficient 

The  affidavit  will  be  insufficient  un-  to  warrant  the  issuance  of  an  order  of 

less   it   alleges   that  defendant   is    to  arrest  under  a  statute  requiring  the 

"take  with  him  property."     Sargent  affidavit  to  state  "  that  the  defendant 

V.  Roberta,  5^  Me.  596.  !s  abimt  to  remote,  etc.,  out  of  the 

An  affidavit  stdtfnp^  that  plaintiff  be-  state  with  intent  theretjy-  to  dtfrtod 

lieves,  and  has  good  reason  to  believe,  his  creditor^."     State  v.  Rdbiiisoil,  16 

that  defendant  is  about  to  abscond  and  W.  L.  J.  (Ohio)  159. 

to  remove  from  the  state,  and  that  he  Ah   affidavit  alleging  that  plaintiff 

has   money  or  other  property  to  an  heird  defendant  say  oh  Several  occa- 

amount  exceeding  twenty  dollars,  ot  slons  that  he  Intended  sliortlt  to  leave 

sufficient  to  satisfy  the  demand  in  suit,  the  state  and  remove  with  fcis  family 

will   not    authorize    an    arrest    When  to    Georgia,    becauSt  he    was  doing 

made  and  filed  sixty  days  befote  the  nothing  in  the  State  where  he  resided, 

issiiahce  of  the  writ.     It  will  not  be  is  stifficient.      Adrian  v.  Jackson,  75 

presumed  ftorti  the  fact  that  defendant  N.  Car.  536. 

y^9i^  about  to  abscond  or  temove  from  1.  See  McKerhan  v,  McDonald,  27 

the  state  sixty  days  before  the  issuance,  N.  J.  L.  541 ;  In  re  Rindting,  39  Wis. 

that  he  was  abdut  to  do  so  at  the  time  35 ;  People  v.  Dohohue,   15  Hun  (N. 

the  writ  issued.     Pike  v.  McMnllin,  65  Y.)  446;  Lachenmeyer  v.  Lachenmer- 

Vt.  121.  er,  20  Huh  (N.  Y.)  542;  Sej-mour  v. 

Afldttvfl  AgaiBSt  Se^etal  D#fbn4aata. —  Mercef-,  13  How.  Pr.  (N.  Y.  Supreme 

An  affidavit  for  the  arrest  of  several  Ct.)  564.     See  also  statute  of  states 

defehdants  heed  not  allege  the  belief  in  Which  arrest  in  civil  cases  is  allowed, 

that  each  oHr  of  them  is  about  to  de-  J.  Tracy  v,  Veeder,-  35  How.  Pr. 

part  and  reside  beyond  the  limits  of  (N.  Y.  Supreme  Ct.)  209;  Pdwers  v. 

fhei  state,  and  take  property  away;  ah  Davenpoi^,  loi  N.  Car.  291 ;  Cal.Codc 

allegation  that  tkey^te  about  to  do  it  Civ.  Pro.,  §  483. 

Is  siifficient.     Tlie  affidavit  is  rtot  ob-  Bl  OMo   the    rule  is   oth^n^ise.    It 

jectionable  on  tlie  ground  that  it  hiay  is  not  necessary  to  indorse  npon  the 

refer  to  projierty  owned  wholly  by  one  writ  the  amount  for  which  defendant 

of  the  defetidarits.     Gates  v.  Noble,  33  shall  be  held  to  bail ;  it  is  sufficient  if 

Me.  258.  the  amount  sued  for  be  indorsed  there- 

StattttM  to  tMf  0triottjr  OdiiMniiM.—  on.     HockspHnger  v.  Balleilburg,  16 

Utlder  a  statute  Which  provides  that  Ohio  3^14.     The   amount  sworn  to  in 

rio  order  bt  arrest  Shall  isstie,  unless  the  affidavit  mufit  be  indorsed  on  the 

thfe  tjlalntiflf  states  that  to  the  best  of  writ.     Herf  v.  Shulze,  10  Ohio  263; 

his    belief    "  the    defendant  has    ab-  Weaver  v.  RusseilJ,  18  Ohio  497. 

sconded  or  is  about  to  abscond  ff-om  OMer  ttfAM  til  AetUM  Of  lAjSletli.— 

the  plade  of  his  usual  abode,"  an  affi-  "Where  the  order  is  Issued  in  ah  action 

davit  allegihg  that  to  the  best  of  plaih-  of  replevin  the  decisions  of  the  Nev 

tiflF's  belief  defendant  "  is  abblit  to  ab-  Tork  Superiot  Court  have  held  that  it 

scond  fi-om  his  place  of  abode  "  is  ih-  is  unnecessary  and  even  inij^f'opef  for 

stifficieHt.     The  reasofi  of  this  is  that  the  order  to  state  aSptclfit  ahrmirtt  in 

where  the  statute  provides  that  certain  which  defendant  is  to  be  held  tb  ball, 

things  shall  be  done,   the  strict  re-  and  that  it  should  require  in  under- 

guirements  of  th^  statute  must  be  satis-  taking  for  delivery  of  the  property  artd 

,  ed  before  a  p^^rson  cari  be  deprived  payment  for  the  amotint  to  be  recot- 
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The  Amouit  of  Bail  to  be  specified  should  approximate  the  amount 
which  will  probably  be  recovered  in  the  action.^ 

Bedting  Btotute. — Although  it  would  be  a  convenience,  and  prob- 
ably better,  for  the  order  to  recite  the  section  of  the  statute  under 
which  it  was  issued,  it  is  not  necessary  to  do  so,  because  the  stat- 
ute prescribing  what  the  order  shall  contain  does  not  require  it  • 

Kame  of  Defendant. — The  order  should  state  the  name  of  defendant, 
if  it  is  known ;  otherwise  it  will  be  sufficient  to  give  such  a  descrip- 
tion of  defendant  that  he  may  be  identified.' 

Batarn. — It  should  state  the  time  and  place  of  return.*  But  it 
has  been  held  unnecessary  to  name  a  day  certain.^ 

ered.    Sherlock  v,  Sherlock,  7   Abb.  jurisdictional   facts.     If  the  facts  ap- 

Pr.  N.  S.  (N.  Y.  Super.  Ct.)  23;  El-  pear  in  some  anterior  part  of  the  rec- 

ston  V.  Potter,  9  Bosw.  (N.  Y.)  636.  ord   i\  vrill  be  sufficient.     Norman  v. 

But  this  latter  decision  has  been  dis-  Zieber,  3  Oregon  197.  ^ 

af proved  by  a  decision  of  the  Supreme  Bedtal  of  Belief  In  Tmth  of  AffldaTlt. 

Court,  holding  that  the  order  may  di-  — The  recital  in  a  certificate  of  a  mas- 

rect  the  defendants  to  be  held  to  bail  ter,    authorizing  an   arrest  of  a  poor 

in  a  specific  sum.    Tracy  v.  Griffin,  debtor,  **  that,  after  due  hearing,  I  am 

50  Barb.  (N.  Y.)  70.  satisfied,  upon  the  evidence,  that  the 

1.  People  V,  Tweed,  5  Hun  (N.  Y.)  charge  made  in  such  affidavit  is  true," 
382.  is  a  sufficient  compliance  with  the  pro- 

"The  design  of  the  law  is  to  afford  visions  of  Pub.  Stat.,  c.  162,  §  17,  re- 
the  defendant  his  liberty  on  bail  when  quiring  tlie  master  to  certify  "  that  he 
that  will  be  sufficient  to  render  it  is  satisfied  that  there  is  reasonable 
reasonably  certain  that  he  can  be  found  cause  to  believe"  that  the  charge  con- 
to  be  taken  in  execution,  and,  if  he  tained  in  the  affidavit  on  which  the 
cannot  be,  that  his  sureties  may  be  arrest  is  asked  for  is  true,  and  warrants 
compelled  to  pay  the  amount  of  it."  the  debtor's  arrest.  May  v.  Hammond, 
People  t'.  Tweed,  5  Hun  (N.  Y.)  390.  144  Mass.  151. 

Amount  ofBall  In  Case  of  NonresidentB.  8.  Pindar  i;.  Black, 4  How.  Pr.  (N.Y. 

— A  less  amount  of  security  for  ap-  Supreme  Ct.)  95.    See  alsoCrandall  v. 

pearance  and  answer  must  be  consid-  Beach,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 

ered  requisite    in   a    case    where  the  271.     Com  fare   Herf    v,    Shulze,     10 

parties  are  permanent  residents  than  Ohio  263,  where  it  was  held  that  the 

if  they  were  transient  persons.     Baker  insertion  of  merely  the  initial  letters  of 

r.  Swackhamer,  3  Code  Rep.  (N.  Y.  the  plaintiff's  Christian  name  in  the 

Supreme  Ct.)  248.  capias  rendered  it  fatally  defective. 

2.  Tracy  v.  Veeder,  35  How.  Pr.  4.  Powers  v.  Davenport,  loi  N.  Car. 
(N.  Y.  Supreme  Ct.)  209.  286. 

Oronnds  of  Arrest — "WmX  Statement  Under  a  statute  (N.  Car.  Code,  sec- 
Sufficient. — Under  Rule  13  (N.  Y.),  tion  295),  providing  that  the  order  shall 
"which  requires  every  order  of  arrest  direct  the  return  thereof  at  the  place 
to  state  the  grounds  briefly,  an  order  and  time  therein  mentioned  to  the 
reciting  that  it  was  issued  because  of  clerk  of  the  court  in  which  the  action 
the  appropriation  of  money  in  a  fidu-  was  brought,  an  order  made  returnable 
ciary  capacity,  sufficiently  states  the  **  to  the  clerk  of  the  superior  court  of 
ground  of  arrest.  Bowman  v.  Gates,  New  Hanover  county,  at  his  office,  in 
II  Rep.  744.  the  city  of  Wilmington,  county  and 

The  fact  that  a  capias  inadvertently  state  above  written,  on  Wednesday,  the 

designates   the   action  in  which  it  is  18th  day  of  January,  A.  D.  1888,"  suf- 

i^su^  as  trespass  on  the  case  is  im-  ficiently    complies   with   the   statute, 

material  if  it  recites   sufficiently  the  Powers  v.  Davenport,  loi  N.  Car.  286. 

facts  set  out  in  the  affidavit  to  make  6.  Continental    Bank  r.   DeMott,  8 

it  a  capias  in  trespass.     Pease  v.  Pen-  Bosw.  (N.  Y.)  696. 

d«'ll,  57  Mich.  315.  It  is  not  necessary  that  the  certifi- 

Jnriadlctional  Facta. — It  is  not  neces-  cate  in  terms   authorize  an  arrest  in 

sarj  that  a  warrant  of  arrest  recite  all  daytime.     Manuel  xk  Bates,  104  Mass. 
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ftgiiAttirt. — ^The  order  should  be  signed  by  the  judge  of  the  court 

issuing  it.^  And  in  New  York^  at  least,  it  should  also  be  signed 
by  the  plaintiff's  attorney.^  But  a  failure  to  subscribe  it  is  an 
irregularity  which  may  be  amended.^ 

6.  The  Vndartaking. — Before  an  order  of  arrest  is  granted  it  is 

usually  necessary  for  plaintiff  to  g^ive  an  undertaking  with  suffi- 
cient sureties  that  in  case  defendant  recovers  judgment  he  will 
pay  defendant  costs,  and  damages  sustained  by  him  because  of 
the  arrest.* 

354.  And  if  the  certificate  sets  forth  ing  maj  be  executed  hj  anj  person  01 
facts  upon  which  an  arrest  would  be  persons  who  will  undertake  that  plain- 
authorized  bj  law,  and  a  proviso  an-  tiff  will  pay  to  defendant  the  damascs 
nexed  thereto  states  that  if  an  arrest  which  he  maj  sustain.  LeffiDgwellr. 
would  be  so  authorized  the  magistrate  Chave,  19  How.  Pr.  (N.  Y.  Super.  Ct.) 
authorizes  it  to  be  made  after  sunset,  54 ;  Bellinger  v,  Gardner,  3  Abb.  Pr. 
this  does  not  invalidate  the  authoritj  (N.  Y.  Supreme  Ct.)  441 ;  Askins  t. 
given.  Stewart  v.  Griswold,  134  Mass.  Hearns,  3  Abb.  Pr.  (n7  Y.  Supreme 
391-  Ct.)  184. 

1.  See  Dusy  v.  Helm,  59  Cal.   188;  Wliat  SuretlM  Snffldant. — M  a  suffi- 

Howe  Mach.  Co.  v.  Lincoln,  24  Kan.  cient  number   of   sureties  signed  the 

123.  undertaking  it  will  not  be  invalidated 

Where  a  constable  gave  an  order  of  because  of  the  fact  that  plaintiff  also 

arrest  issued  by  a  justice,  which  did  has  signed  it.     O'Shea  v,   Kohn,  33 

not  bear  the  name  of  the  justice,  it  was  Hun  (N.  Y.)  114.    But  as  plaintiff  him- 

held  that  the  defendant  waived  all  ob-  self  cannot  be  a  surety,  an  undertaking 

jections  by  coming  before  the  justice  signed  by  one  surety  and  by  plaintiff  is 

and  admitting  that  he  was  under  arrest  not  sufficient.      Perry  v.  Smith  (Su- 

and  subject  to  his  jurisdiction.     Howe  preme  Ct.),  9  N.  Y.  St.  Rep.  728. 

Mach.  Co.  V,  Lincoln,  24  Kan.  123.  Amendmant. — If  the  undertakiag  is 

S.  Thompson  v.  Friedberg,  54  How.  defective    in  form   or  insufficient  in 

Pr.  (N.  Y.  Supreme  Ct.)  519.  amount,  it  may  be  amended  so  as  to 

8.  Mather  v.  Hannaur,  55  How.  Pr.  conform  to  the   requirements  of  the 

(N.  Y.  Supreme  Ct.)  i.  statute.     Danenbaum  v.  Mandelbaum, 

4.  N.  Y.  Code  of  Civ.  Pro.,  $  559;  16  N.    Y.  Wkly.  Dig.  502;  Bauer  r. 

N.  Car.  Code  1883,  ^  ^^^\   Newell  v.  Schevitch  (Supreme  Ct.),  4  N.  Y.  St. 

Doran,  21  How.  Pr.  (N.  Y.  Supreme  Rep.  509 ;  Pember  t;.  Schaller,  58  How. 

Ct.)  427;  Squire  v.  Flynn,  8  Barb.  (N.  Pr.  (N.  Y.  Marine  Ct.)  511;  Irwin  v, 

Y.)  169;   Barker  v,  Russell,  11  Barb.  Judd,  20  Hun  (N.  Y.)  562.     As  where 

(N.  Y.)  303.  the  undertaking  is  jointand  not  general. 

Pnrpoae  of  Undertaldiig. — The  under-  Irwin  v.  Judd,  20  Hun  (N.  Y.)  562. 

taking  is  not  to  provide  for  a  personal  OaUi. — ^A  surety  must  take  the  oath 

wrong  or  injury,  but  to  cover  taxable  required  by  statute  that  he  is  worth 

costs,  to  be  awarded  in  the  action,  and  the  amount  specified  in  the  affidavit, 

any  other  legitimate  damages  which  exclusive  of  exempt  property,  other- 

necessarily    result    from    the   arrest,  wise  the  order  will  be  void.     Thomp- 

Bamberger  v,  Kahn,  43  Hun  (N.  Y.)  son  v.  Friedberg,  54  How.  Pr.  (N.  Y. 

411.  Supreme  Ct.)  519. 

*'  The  costs  intended  to  be  secured  Luoffldeiicy  of  VBd«rtakl]iff--WalTtr 
by  the  undertaking  are  not  the  costs  of  Bight  to  OtiJect. — Where  an  under- 
of  the  action  for  which  the  defendant,  taking  is  defective  in  not  requiring  a 
in  the  event  of  his  success,  may  recover  bond  for  a  sufficient  amount,  and  de- 
judgment,  but  only  such  costs  awarded  fendant  moves  to  vacate  the  order  or 
to  the  defendant  as  accruing  directly  to  reduce  bail,  and  bail  is  reduced,  he 
from  the  arrest,  or  in  proceedings  in  thereby  waives  his  objection  to  the 
the  action,  or  otherwise,  necessitated  insufficiency  of  tlie  undertaking.  God- 
by  such  arrest."  Su  tori  us  v.  North,  20  frey  v.  Pell,  49  N.  Y.  Super.  Ct.  226. 
Cfiv.  Pro.  Rep.  (N.  Y.  C.  PI.)  162.  Efltoct  of  Diicontiniianoe.— Where  the 

By  Whom  Bxecntad. — The  undertak-  action  in  which  an  order  of  arrest  has 
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Mt  ViraA  rft«ptrii. — And  although  plaintiff  is  allowed  to  sMtfiro 
f^ma  pauperis^  he  will  nevertheless  be  required  to  give  the  under- 
taking.^ 

e.  Taeatiiif  Order — a.  Before  and  by  Whom  Motion 
MadEw — In  New  York  a  motion  to  vacate  an  order  of  arrest 
granted  by  a  judge  out  of  court  may  be  made  before  any  other 
judge  of  the  same  court  within  the  same  judicial  district  in 
which  any  other  motion  in  an  action  can  be  made.^  But  notice 
must  be  given  of  the  application.^ 

In  Pennsylvania  no  judge  other  than  the  one  who  issued  the 
order  of  arrest  has  jurisdiction  of  a  motion  to  discharge  defendant 
from  arrest.*  In  North  Carolina  the  application  may  be  made 
to  the  judge  at  any  place  within  the  district  where  his  duties 
require  him  to  be,  whether  in  the  county  in  which  the  action  is 
triable  or  not.* 

b.  Time  of  Moving. — According  to  many  English  decisions 
and  the  earlier  New  York  decisions,  a  motion  to  vacate  an  order 
of  arrest  could  not  be  made  after  defendant  had  given  and 
perfected  bail.  By  so  doing  defendant  was  held  to  have  waived 
any  irregularities  or  defects  in  the  moving  papers.®  The  rule, 
however,  was  restricted  to  cases  where  bail  was  given  and  in 
existence  at  the  time  of  the  motion.  It  did  not  apply  where  the 
bail  were  discharged,  or  where  they  had  surrendered  the  defend- 
ant,'' or  where  bail  had  failed  .to  justify.^ 

The  rule  in  New  York  has  been  changed  by  statute,  and  the 

been  granted  is  discontinued,  the  ob-  without  notice  can  only  be  granted  by 

ligon  in  the  undertaking  on  the  order  the  judge  who  made  the  order.    Van 

are  not  liable  thereon.    Moses  v.  Wa-  Kleeck  v.  Nichols,  63  How.  Pr.(N.  Y. 

tcrbury  Button  Co.,  37  N.  Y.  Super.  Supreme  Ct.)  403. 

^^'  393*    Sc^  bIso  Sperrr  v,  Hellman,  4.  Morch  v»  Raubitschek,  159  Pa.  St. 

20 Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  218.  559. 

1.  Rowark  zk  Homeslejr,  68  N.  Car.  6.  Parker  v,  McPhail,  tia  N.  Car. 

91.    Ste   in    getl^ral    article    Forma  502. 

Paufsris.  a.  Jones  v.  Price,  i  East  81;   Nor- 

t.  Sutton  V,  Sabey,  22  Hun  (N.  Y.)  ton  v.  Danvers,  7  T.  R.  371 ;  Chap- 

558.  man  t;.  Snow,  1  B.  &  P.  132 ;  O'Neil 

A  motion  to  discharge  a  defendant  t>.  Durkee,  t2  How.  Pr.  (N.  Y.  Super, 
from  arrest  because  of  the  plaintiff's  Ct.)94;  Wilmerding  v.  Moon,  t  Duer 
failure  to  enter  judgment  within  one  (N.  V.)  645;  Barker  v,  Dillon,  iCode 
month,  etc.,  may  be  made  to  a  judge  Rep.  N.  S.  (N.  Y.  C.  PI.)  3o6;  GafT- 
of  the  court  in  which  the  action  was  nejr  v.  Burton,  13  How.  Pr.  (N.  Y. 
commenced,  within  the  county  where  Supreme  Ct.)  516;  Stewart  v.  How- 
he  is  held  in  custody.  His  right  to  a  ard,  15  Barb.  (N.  Y.)  26;  McKeneie 
discharge  depends  upon  the  fact  of  his  v.  Hackstaff,  2  E.  D.  Smith  (N.  Y.) 
being  held  in  actual  custody,  and  not  75;  Lewis  v.  Truesdell,  3  Sandf.  (N. 
apoD  the  fact  that  the  plaintiff  knew  Y.)  706;  Moers  v.  Martens,  8  Abb. 
ofthe  surrender  and  holding.  Sumner  Pr.  (N.  Y.  Supreme  Ct.)  257.  But 
t^.  Osbom,  22  Hun  (N.  Y.)  13.  see  Goodwin  v.  Parry,  4  T.  R.  577; 

I.  Cayuga  County  Bank  v.  Warfleld,  Hussey  v.  Wilson,  5  T.  R.  254. 

«3  How.  Pr.   (N.  Y.    Supreme    Ct.)  7.  Moore  r.  Calvert,  9  How.  Pr.  (N. 

439;  Sutton  v.  Sabey,  22  Hun  (N.  Y.)  Y.  Supreme  Ct.)  474. 

55^'  t.  Barber  v.  Hubbard,  3  Code  Rep. 

The  vacation  of  an  order  of  arrest  (N.  Y.  Supreme  Ct.)  169. 
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fact  that  defendant  has  given  and  perfected  bail  does  not  estop 
him  from  moving  to  vacate  the  order  of  arrest ;  and  in  Kansas^si^ 
Michigan  the  same  rule  is  recognized.* 

Under  the  present  New  York  practice  an  application  to  vacate 
an  order  may  be  made  after  verdict  and  before  entry  of  judg- 
menty^  or  it  may  be  made  after  judgment,  if  made  within  twenty 
days  after  service  of  the  order.* 

Moving  before  Serrioe  of  Order. — ^There  is  some  contrariety  of  opinion 
as  to  whether  a  motion  will  lie  to  vacate  an  order  of  arrest  before 
defendant  has  been  arrested.^ 

Senewal  of  Motion. — Where  a  motion  to  vacate  an  order  of  arrest 

1.  Warren  v.  Wendell,  13  Abb.  Pr.  Where  the  cause  of  action  and  the 

(N.  Y.  Supreme  Ct.)  187;  Wickes  v.  facts  on  which  an  order  of  arrest  is 

HarmoH)  12  Abb.  Pr.  (N.  Y.  Supreme  granted  are  identical,  the  defendant 

Ct.)  476;  Knickerbocker  L.  Ins.  Co.  need  not  move  before  trial  to  set  aside 

T'.  Ecclesine,  34  N.  Y.  Super.  Ct.  76;  the  order  of  arrest,  but  maj  at  the  trial 

Baker  Mfg.   Co.  v.  Knotts,  30  Kan.  contest  the  facts  relied  on  as  grounds 

356;  Brown  v.  Kelley,  20  Mich.  27;  of  arrest,  and  if  thej  are  not  proved  at 

In  re  Stephenson,  32  Mich.  60.     Com-  the  trial  an  execution  against  the  per- 

pare  Neimitz  v.  Conrad,   22  Oregon  son  cannot  issue.    Elwood  v,  Gardner, 

164.  10  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  238. 

Kaxried  Woman.  —  The  right  of  a  4.  One  decision  holds  that  the  mo- 
married  woman  to  avail  herself  of  her  tion  cannot  be  made  before  service  of 
coverture  as  a  ground  of  discharge  the  order.  Kern  v.  Rackow,  44  How. 
from  a  warrant  of  arrest  issued  against  Pr.  (N.  Y.  Super.  Ct.)  443. 
her  is  not  waived  by  her  controverting  In  another  case  the  motion  was  de- 
the  facts  generally  on  the  return  of  the  nied,  but  the  court  intimated  that,  nn- 
warrant  and  giving  security.  Robin-  der  certain  circumstances,  an  order  of 
son  V,  Rivers,  9  Abb.  Pr.  N.  S.  (N.  Y.  arrest  might  be  vacated  before  the  ar- 
C.  PI.)  144.  rest  of  defendant.    Gedney  tr.  Haas,  50 

In  New  HampslilTe  a  petition  for  the  How.  Pr.  (N.  Y.  Super.  Ct.)  310. 
discharge  of  a  debtor  duly  arrested  Another  decision  holds  that  a  mo- 
on mesne  process  must  be  presented  tion  to  vacate  an  order  of  arrest  00 
at  the  term  at  which  the  writ  is  re-  papers  on  which  it  was  granted  may 
turnable;  a  petition  presented  at  a  be  made  before  the  arrest.  Mar- 
subsequent  term  gives  the  court  no  tin  v.  Gross,  56  N.  Y.  Super.  Ct. 
jurisdiction  to  grant  a  discharge.  Ste-  512.  The  reasoning  of  the  court  in 
venson  v.  Smith,  28  N.  H.  12;  Nara-  support  of  this  decision  was  as  fol- 
more  v.  Miller,  21  N.  H.  367.  lows:  "Section  568  provides  that  an 

3.  Fuentes  v.  Mayorga,  7  Daly  (N.  application  to  vacate  an  order  of  ar- 

Y.)  103;  Danenbaum  v,  Mandelbaum,  rest  may  be  founded  only  upon  the 

x6  N.  Y.  Wkly.  Dig.   502.     See  also  papers  upon  which  it  is  granted.   Now, 

Humphrey  v.  Hayes,  94  N.  Y.  594.  when  such  an  application  is  founded 

8.  Pelo  V.  Clukey,  36  How.  Pr.  (N.  only  upon  the  papers  upon  which  the 

Y.  Supreme  Ct)  179.  order  of  arrest  was  granted,  it  will  not 

Under  the  former  practice  a  motion  appear  whether  the  defendant  has  or 

to  set  aside  an  order  of  arrest  could  has  not  been  arrested ;  and  to  hold  that 

not  be  made  after  judgment,  although  the  defendant  cannot  move  to  vacate 

the  arrest  be  made  but  a  few  hours  ^-  an  order  of  arrest  until  after  he  has 

fore  entry  of  judgment.  Thus  the  prac-  been  arrested  would,  in  effect,  nallifj 

tical  effect  of  the  former  statute  was  to  this  provision  of  the  code.    We  are  of 

allow  the  plaintiff  in  any  and  every  the  opinion  that  the  power  of  the  court 

case  to  serve  his  order  of  arrest,  but  to  vacate  an  order  of  arrest,  before  the 

so  near  the  entry  of  judgment  that  the  service  thereof,  is  one  of  the  inherent 

defendant  would   be  precluded   from  powers  of  the  court,  to  be  exercised 

moving  to  set  aside  the  order.    Barker  within  the   limitations  prescribed  by 

V.  Wheeler,  23  How.  Pr.  (N.  Y.  Su-  sections  567  and  568  of  the  Code  of 

preme  Ct.)  193.  Civil  Procedure." 
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has  been  denied,  it  cannot  be  renewed  without  leave  of  court, 
and  should  be  based  on  new  facts  discovered  since  the  motion 
was  made,  or  subsequently  arising.^ 

C,  How  Motion  Made — On  Origiaal  XoTlng  Papers. — In  procuring 
the  vacation  of  an  order  of  arrest,  two  courses  are  open  to  the 
defendant :  First,  he  may  base  his  motion  on  the  insufficiency  in 
law  of  plaintiff's  affidavits  to  warrant  the  order.*  And  if  he  elects 
to  do  this  he  is  precluded  from  filing  counter  affidavits.'  He 
thereby  admits  the  truth  of  plaintiff  s  affidavits,^  and  the  only 
question  which  can  arise  is  whether  they  authorize  the  arrest.* 
In  such  case  plaintiff  is  not  entitled  to  file  additional  affidavits.® 

Ob  Oonntw  Ai&dATita. — Second,  he  may  move  on  counter  affidavits 
raising  issues  of  fact,  and  proceed  to  an  informal  trial  on  affidavits.'' 
But  he  cannot  pursue  both  courses  at  the  same  time.* 

1.  Lovell  V.  Martin,  21  How.  Pr.  granted,  and  the  contents  of  the  order 
(N.  Y.  C.  PI.)  238 ;  Smith  v.  Spalding,  of  arrest,  is  not  sufficient.  The  order  it- 
30  How.  Pr.  (N.  Y.  Super.  Ct.)  339;  self,  or  a  copy  thereof,  and  the  papers 
Butts  v.  Burnett,  6  Abb.  Pr.  N.  S.  (N.  on  which  it  was  founded,  must  be  pre- 
Y.  Super.  Ct.)  302.  sented  to  the  court.     Kern  v.  Rackow, 

LMTetoRanew — ^Tlme. — Where  a  mo-  44  How.  Pr.  (N.  Y.  Super.  Ct.)  443; 

tion  to  vacate  is  denied,  but  with  leave  Gedney  v,  Haas,  50  How.  Pr.  (nTi  . 

to  renew  the  motion,  the  time  in  which  Super.  Ct.)  310. 

application  to  vacate  the  order  must  Balwlng  QaesUoiL  of  Jurisdiction. — On 

be  made  is  not  thereby  extended,  and  a  motion  to  vacate  an  arrest  tlie  ques- 

a  second  application  made  after  the  tion   of  jurisdiction  of  the   cause  of 

expiration  of  the  time  prescribed  bj  action  may  be   raised  if  the  moving 

statute  comes   too   late.     Wheeler  v,  papers     show    want    of    jurisdiction. 

Brady,  3  Hun   (N.  Y.)  347;  Mills  v.  American  Union  Tel.  Co.  r.  Middle- 

Rodewald,  13  Hun  (N.  Y.)  440.  ton,  80  N.  Y.  408. 

MOtton  to  Bednce  Bail. — Where  a  mo-  8.  Adams  v.  Mills,  3  How.  Pr.  (N. 

tion  to  reduce  bail  has  been  denied  by  Y.  Supreme  Ct.)  219;   Hinck  v.  Des- 

the  justice  who  granted  the  order  and  sar  (Supreme  Ct.),  3  N.  Y.  St.   Rep. 

fixed  the  amount,  another  justice,  be-  349;   Stiles  v.  Vandewater,  48  N.  }. 

fore  whom  a  motion  to  vacate  the  order  L.  67. 

or  reduce  the  bail  is  made,  founded  up-  4.   Lovell   v.  Martin,  31    How.  Pr. 

on  new  affidavits,  should   not  reduce  (N.  Y.  C.  PI.)  238;  Hathorn  v.  Hall, 

the  bail,  unless  new  facts  are  presented  4  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  227. 

bearing  on  that  question.     Union  Bank  See  also  Painter  v.  Houston,  28  N.  }. 

r.  Mott,  6  Abb.  Pr.  (N.  Y.   Supreme  L.  121. 

Ct.)  315.  How  Affidavit  Constmed. — While  the 

Boeond  Hotloa  on  Bamo  Qrounds. — A  affidavits  not  contradicted  are  to  be 

motion  to  vacate  an  order  of  arrest  can-  taken  as  true,  they   must  be  construed 

not  be  entertained  after  a  similar  mo-  strictly  against  plaintiff.     Hathorn  v, 

tion  has  been  made  in  the  progress  of  Hall,  4  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

the  cause,  upon  the  same  ground,  and  227. 

refused.    The  matter  is  res  judicata,  0.  Martin  v.  Vanderlip,  3  How.  Pr. 

Roulhac  V,  Brown,  87  N.Car.  i  ;  Wingo  (N.  Y.  Supreme  Ct.)  265. 

V.  Watson,  98  N.  Car.  482.  6.  Adams  v.  Mills,  3  How.  Pr.  (N. 

2.  Evans  v.  Holmes,  46  How.  Pr.  Y.  Supreme  Ct.)  219;  Martin  v.  Van- 
(K.  Y.  Supreme  Ct.)  515.  See  also  derlip,  3  How.  Pr.  (N.  Y.  Supreme 
Frost  v.M'Carger,  14 How.  Pr.(N.  Y.  Ct.)  265. 

Supreme  Ct.)  131.  7.  Evans  v.  Holmes,'  46  How.  Pr. 

Older  and  Morlng  Papers  to  be  Pre-  (N.  Y.  Supreme  Ct.)  515. 

wilted  oa  Kotton. — On   a   motion    for  8.  Evans   ly.    Holmes,  46  How.  Pr. 

discharge,  an  affidavit  by  defendant,  (N.  Y.  Supreme  Ct.)  515. 

stating  generally  the  contents  of  the  Reason  for  Rule. — "He  cannot  in  legal 

moving  papers  on  which  the  order  was  effect  pursue    both   methods    at    Uie 
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Bigkt  of  PlmiAtiir  to  KU  A4ditieiua  Afldavita. — If  defendant  elecU  to 
pursue  the  latter  course,  plaintiff  is  entitled  to  oppose  the  counter 
affidavits  with  additional  affidavits  cqntaining  further  proof  in 
support  of  the  cause  of  arrest.^ 

d.  When  Order  will  be  Vacated. — An  order  of  arrest  will 
be  vacated  where  the  facts  constituting  the  cause  of  action  and 
the  facts  authorizing  the  arrest  are  identical,  if  defendant  makes 
out  such  a  case  as  to  authorize  the  judge  to  nonsuit  the  plaintiff 
or  direct  a  verdict  for  plaintiff;^  when  a  cause  of  action  for 
which  an  arrest  may  be  had  is  joined  with  one  which  does 
not  justify  an  arrest ;  ^  where  the  pounds  of  air^st  no  longer 

same  tiipe,  by  selecting  as  th^  subject  of  arrest  was  obtainedi  wt^ere  the  piQ- 

of  denial  and  dispute    such  pprtions  tion  to  vacate  is  made  upon  ai^c^vi^ 

only  of  the  plaintiffs'  case  as  he  may  on  the  part  of  the   defendant,  is  that 

deem  most  easily  disproved,  and  thus  the  plaintiff  cannot  set  up  as  a  defense 

debar  them  from  strengthening  other  to  the  motion  a   new  cat^se  not  orig- 

portions    by    incontestible    evidence,  inally  alleged  as  a  ground  of  the  cause 

which  on  the  original  proof,  perhaps,  oi   the   arrest.     Evans  v.  Holmes,  i6 

could  hardly  be  sustained.     If  the  rule  How.  Pr.  (N.  Y.  Supreme  Ct.)  518; 

were  otherwise,  the  defendant  by  such  Cady  v.  Edmonds,  la  How.  Pr.  (N.  Y. 

i^n  artiBce  might  fail,  as  in  this  case,  Supreme  Ct.)  197.    See  also  Chambers 

on  all  the  issues  he  raised  in  his  affida-  v.  Durand,  33  N.  Y.  Super.  Ct.  494.. 

vits,  and-yet  succeed  in  his  application  9.  Stewart  v.  Potter,  37  How.  Pr. 

simply    because  the   plaintiffs,    from  (N.  Y.  C.  PI.)  68;    Levins  v.  Noble, 

haste  or  inadvertence,  or  momentary  15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  475; 

inability  to  procure  better  evidence.  Barret  v.  Gracie,  34  Barb.  (N.  Y.)  20; 

had  rested  the  allegation  of  a  material  Stuyvesant  v,  Bowran,  34  How.  Pr. 

fact,  which  the  defendant  could  not,  (N.  Y.  C.  PI.)  51;   Dixon  v.  Beach,  i 

however,     really     dispute,     on    very  N.  Y.  Month.  L.  Bui.  38;    Royal  Ins. 

doubtful  or  equivocal  proof."     Evans  Co.  v.  Noble,  5  Abb.  Pr.  N.  S.  (N. 

V.  Holmes,  46   How.  Pr.   (N.  Y.  Su-  Y.  C.  PI.)  54;    Frost  v,  M*Carger,  14 

preme  Ct.)  515.  How.  Pr.   (N.  Y.   Supreme  Ct.)   144. 

1.  Evans  v.   Holmes,  46   How.  Pr.  See  also  cases  cited  i«/"rfl,  1.6. <r.  When 

(N.    Y.   Supreme  Ct.)    515;    Scott  v.  Or d^r  will  Not  be  Vacated. 

Williams,   23   How.    Pr.   (N.    Y.  Su-  lUttskrattoii.  —  An    order    of   arrest 

preme  Ct.)  393;  Ensign  v.  Nelson^  49  based  on  alleged  fraud  of  defendant 

Hun(N.  Y.)  215,  a#"riwe</in  iiaN.  Y.  in   inducing    plaintiff    to    accept  the 

674.     See  also  Ballard   v.   Puller,  32  check  of  a  third  person,  by  represent- 

Barb.  (N.  Y.)  68;  Chapin  v.  Seeley,  ing  that  it  would  be  paid  when  pre- 

13  How.  Pr.  (N.  Y.  Supreme  Ct.)  491.  sented,   should   be  vacated  where  it 

Compare  Davis  v.  Card ue,  38  S.  Car.  appears  that  on    the  day  on  which 

471.  plaintiff  accepted  the  check,  and  on 

H  the  motion  is  based  on  affidavits  the  subsequent  dfty,  the  drawer  of  the 

on  behalf  of  defendant,  and  counter  affi-  check  had  sufficient  funds  for  the  paj- 

davits  are  introduced  to  sustain  the  or-  ment  of  the  check,  but  that  he  closed 

der,  the  whole  controversy  is  reopened  his  account  with  the  bank  on  the  day 

on  the  merits,  so  far  as  the  same  was  previous   to   the  presentation  of  the 

pjeser^ted  in  the  original  affidavit,  and  check  at  the  bank,  in  the  course  of 

the  effect  is  a  presentation  of  all  those  regular  bank  exchange,   there  being 

questions  d€  novo  upon  all  the  papers,  no    evidence     connecting    defendant 

Evans  v.  Holmes,  46  How.  Pr.  (N.  Y.  with  the  closin|^  of  the  bank  account, 

Supreme  Ct.)  518;   Chapin  x\  Seeley,  and   no  insolvency  of    the  drawer  of 

13  How.  Pr.  (>f.  Y.  Supreme  Ct.)49o;  the    check  shown.     In  such  case  the 

Union  Bank  v,  Mott,  6  Abb.  Pr.  (K.  judge    is  authorized    to    nonsuit  the 

Y.  Supreme  Ct.)  3x5.  plaintiff.     Stewart  v.  Potter,  37  How. 

T|ie  Only  LlnUUtion  of  the  Bight  of  the  Pr.  (N.  Y.  C.  PI.)  68. 

Plldntlff  to  produce  affidavits  or  proofs,  8.  'Xoffey  v.  WUliams,  3  Hun  (N.  Y.) 

in  addition  to  those  on  which  the  order  217 ;  Brown  v.  Treat,   i  Hill  (N.  Y.) 
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exist ;  ^  where  the  affidavits  on  which  the  order  is  obtained  are  in* 
consistent  with  the  allegations  of  the  complaint  ;•  where  plaintiff's 
own  affidavit  makes  out  a  prima  facie  presumption  that  the  alleged 
ground  of  arrest  does  not  exist ;  *  where  the  preponderance  of  proof 
is  in  defendant's  favor ;  *  where  the  facts  relied  on  to  obtain  the 
order  are  not  stated  as  within  plaintiff's  personal  knowledge ;  ^  where 

225;  McGovern  t*.  Payn,  32  Barb.  (N.  thorizing  an  arrest,   the  court,  on  a 

Y.)83;   Shaughnessj  v.    Chase  (Su-  motion  to  vacate  an  order  of  arrest, 

preme  Ct.)   7   N.   Y.   St.    Rep.  293;  will  construe  the  pleading  to  contain 

Goodwin  r.    Griffis,   S8  N.    Y.   640;  a  cause  of  action  founded   solely  on 

Suydam  v.  Smith,  7  Hill  (N.  Y.)  182 ;  matters  which  do  not  authorize  an  ar- 

Mason  V.  Lambert,  3  Daly   (N.  Y.)  rest."   Hoy  r.  Duncan,  33  N.  Y.  Super. 

250;  Martin  v.  Gross,  56  N.  Y.  Super.  Ct.  555. 

Ct.  513;  Lambert  r.  Snow,  2  Hilt.  (N.  1.  California  Wine  Co.  x\  Murray, 

Y.)  501;   Head  v.    Down,  4  N.   Y.  62  N.  H.  597. 

Wkly.  Dig.  321 ;  Madge  v,  Puig,  71  N.  2.  Buchanan  Farm  Oil  Co.  v.  Wood- 

Y.  608,  reversing  12  Hun  (N.  Y.)  15;  man,  i  Hun    (N.  Y.)   640;  Wicker  v, 

Goodale  w,  Finn,  2  Hun  (N.  Y.)  151 ;  Harmon,  21  How.  Pr.  (N.  Y.  Supreme 

Ely  V.  Stcigler,  9  Abb.  Pr.  N.  S.  (N.  Ct.)  462;  Stelle  v.  Palmer,  7  Abb.  Pr. 

Y.  Supreme  Ct.)  36;  Miller  v,  Schcr-  (N.  Y.  Super.  Ct.)  181. 

der,  2  N.    Y.   262;    Brown   v.    Ash-  8.    Durand   v.    Durand,  a    Sweeny 

bough,  40  How.  Pr.  (N.  Y.  Supreme  (N.  Y.)  315;  Wheeler  v.  Frcnche,  33 

Ct.)  226.      .  N.  Y.  Super.  Ct.  63;  Dixon  v.  Beach, 

Ap^cattOBB    of    the    Bvle.^Where  8  Daly  (N.  Y.)  289. 

causes  of  action  for  damages  for  a  con-  Where  the  affidavit  on  which  an  or- 

Tersion  and  for  false  and   fraudulent  der  of  arrest  in  an  action  for  breach  of 

representations  are    united,  and    the  promise  to  marry  was  granted  shows 

evidence  is  insufficient  to  warrant  the  a  strong  prima  facie  case  of  actual 

granting    of    an    order  of   arrest  on  marriage,  the  order  should  be  vacated, 

the  ground  of  false   and    fraudulent  Durand  v,  Durand,  2  Sweeny  (N.  Y.) 

representations,  an  order  of  arrest  will  315. 

be  vacated.    Mason    v.    Lambert,    3  4.  Mecklin  v.  Berry,  23   How.   Pr. 

Daly  (N.  Y.)  250.  (N.    Y.   Supreme  Ct.)   380;   Cox  v. 

Where  the  main  object  of  the  action  Dwyer  (Supreme  Ct.),  17  N.  Y.  Supp. 

is  to  have  a  contract  rescinded  and  713;  Ramsey  x;.  Timayenis  (Supreme 

canceled  for  fraud,   damages  for  the  Ct.),  24  N.  Y.   Supp.  76;  Torrey  v, 

fraud    being    asked    incidentally,    an  Waters  (Supreme  Ct.),  23  N.  Y.  Supp. 

order  of  arrest  should  not  be  granted.  1145;  Chambers  v.  Durand,  33  N.  Y. 

Ely  V.  Steigler,  9  Abb.  Pr.  N.  S.  (N.  Super.  Ct.  494;  Chittenden  t^.  Hubbell, 


Y.  Supreme  Ct.)  35.  6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  319, 

An  order  of  arrest  granted  on  a  com-     note ;  Barker  v.  Warren,  46  N.  H.  124 
plaint  setting  out  four  separate  sales,     Gardner  v.  O'Connell,  5  La.  Ann.  35^ 


An  order  of  arrest  granted  on  a  com-     note ;  Barker  v^  Warren,  46  N.  H .  124 ; 

"La.  Ann.  353. 
on  only  one  of  which  there  was  suffi-     See  also  Southworth  v.  Resing,  3  Cal. 


cient  evidence  of  fraud,  should  be  va-  377. 

cated.    Knight  v,  Abell,  48  Hun  (N.  ProoT  Otlimr  ttutm  Mere  Denial  Noms- 

Y.)6o5.  sary. — ^Tbat  defendant,  arrested  on  the 

A  complaint  which  seeks  to  recover  ground  that  the  debt  in  suit  was  fraud- 
money  collected  by  a  public  officer,  ulently  contracted,  denies  in  his  own 
with  interest,  does  not  contain  two  affidavit  the  allegations  on  which  the 
causes  of  action,  and  the  order  of  ar-  order  was  granted,  does  not  furnish 
rest  will  be  sustained.  People  v.  any  such  preponderance  of  evidence  in 
Clark,  45  How.  Pr.  (N.  Y.  Supreme  his  favor  as  can  entitle  him  to  a  dis- 
Ct.)  12.  charge.     Other  proof  than  mere  de- 

OoBitraettoiicif  AmWgnoiuiTleAdlBg. —  nials     is   necessary.      Chittenden    v. 

"Ifthe  plaintiff  inserts  in  his  complaint  Hubbell,  6  Abb.  Pr.  (N.  Y.  Supreme 

such  allegations  as  to  render  it  uncer-  Ct.)  319,  note. 

tain  to  which  class  the  action  belongs,  h.  Bernstein  v,  Harding  (City  Ct.), 

and  as  to  whether  the  jury  will  be  16  N.  Y.  Supp.  91 ;  Sachs  v.  Bertrand, 

called  on  to  pass  upon  the  matters  au-  22  How.  Pr.   (N.  Y.  Super.  Ct.)  95; 
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the  plaintiff  is  guilty  of  fraud  or  bad  faith  in  procuring  the  defend- 
ant to  come  within  or  be  brought  into  the  jurisdiction  so  that  he 
may  be  arrested  ;  ^  where  the  claim  in  suit  is  settled,^  or  where 
plaintiff  extends  the  time  for  settling  it ;'  where  the  undertaking 
filed  by  plaintiff  on  the  granting  of  the  order  is  not  indorsed  with 
the  approval  of  the  justice  who  granted  the  order ;  *  where  no 
undertaking  is  given  ;^  where  no  facts  are  stated  on  which  bail 
can  be  fixed  ;  ®  where  the  employment  on  which  the  liability  was 
contracted  was  illegal,**^  and  where  the  order  is  not  issued  until 
twenty  days  before  judgment  docketed.® 

e.  When  Order  will  Not  be  Vacated. — ^An  order  of  arrest 
will  not  be  vacated  where  the  facts  constituting  the  cause  of 

Flour  City  Nat.  Bank  v.  Hall,  33  How.  defendant  to  unusual  inconvenience, 

Pr.  (N.  Y.  Supreme  Ct.)  i.  the   court  will    inquire    much  more 

1.  Goupil  v.  Simonson,  3  Abb.  Pr.  closely  into  the  case  which  the  plain- 

(N.  Y.  Supreme  Ct.)  474;  Adriance  tiff  presents,  and  if  the  court  deems 

V,  Lagrave,  59  N.  Y.  no;  Smith  v.  the  case  made  bj  plaintiff  involved  in 

Meyers,  i  Thomp.  &  C.   (N.  Y.)  665;  great  doubt,  an  order  of  arrest  granted 

Benninghoff  v,  Oswell,  37  How.  Pr.  therein  will  be  vacated.  Hyerr.  Ayres, 

(N.    Y.  Supreme   Ct.)    235;    Hill  v.  a  E.  D.  Smith  (N.  Y.)  211. 

Goodrich,    33   Conn.   589.      See  also  2.  Nelson  v.  Blanchfield,  54  Barb. 

Baker  v,  Wales,  14  Abb.  Pr.  N.  S.  (N.  (N.  Y.)  630. 

Y.    Super.    Ct.)    331;    Carpenter  v,  (MRbt  to  Marry . — Defendant  is  entitled 

Spooner,  2  Sandf.  (N.  Y.)  717.  to  a  discharge  from  an  order  of  arrest 

PerBons  Not  I&tereBtodin  Fta.ad. — The  in  an  action  for  breach  of  promise  to 

rule    does   not   apply  to   persons  not  marry,  on  affidavits  denying  the  breach 

concerned   in   the  trick  or  device  by  and  alleging  an  offer  to  marry  which 

which  the  party  was  brought  within  plaintiff  refused.     Bonn  v.  Bloch,  13 

the  jurisdiction  of  the  court.     Adri-  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  275. 

ance  v.  Lagrave,  59  N.  Y.  no.  Bffect  of  Amendment,  after  Paymmit, 

Where  Plaintiff  Not  ONillty  of  Fraud. —  maimtng  Larger  Amount. — If  the  amount 
Where  a  party  is  brought  into  the  ju-  claimed  is  paid  by  defendant  on  the  is- 
risdiction  on  an  indictment  for  larceny,  suance  of  the  order  of  arrest,  an  ameod- 
he  may  be  arrested  at  the  suit  of  the  ment  setting  up  a  larger  amount  will 
party  who  procured  the  indictment  and  not  entitle  plaintiff  to  still  hold  de- 
extradition,  if  it  does  not  appear  that  fendant.  Lawrence  v.  Kohlman,  5  N. 
there  was  any  bad  faith  in  causing  the  Y.  Month.  L.  Bui.  41. 
extradition,  but  that  it  was  done  solely  S.  Foxell  v.  Fletcher,  11  Hun  (N. 
for  criminal  punishment.  Brownings.  Y.)  643,  in  which  the  court  took  the 
Abrams,  51  How.  Pr.  (N.  Y.  Supreme  view  that  plaintiff  had  no  cause  of  ac- 
Ct.)  172.  tion,  at  least  during  the  time  of  the 

Arrest  Vacated  without  Betting  Aalde  extension,  and  that  an  order  of  arrest 
Order. — The  inveigling  of  a  defendant  granted  before  the  extension  should 
into  the  jurisdiction  with  the  purpose  not  be  enforced  after  plaintiff's  right 
of  serving  him  with  a  summons  and  of  action  had  thus  b^en  suspended, 
order  of  arrest  is  sufficient  ground  in  and  that  it  should  not  be  again  en- 
law  for  setting  aside  the  service  of  such  forced  after  the  right  of  action  had 
process  and  arrest,   but  does  not  re-  expired. 

quire  that  the  order  of  arrest  be  itself  4.  Newell  v,  Doran,  21  How.    Pr. 

vacated.    Higgins  v,  Dewey,  27  Abb.  (N.   Y.  Supreme  Ct.)  427    (under  a 

N.  Cas.  (N.  Y.  C.  PI.)  81.  rule  of  court). 

dronmBtances  of  Oppression. — Where  6.  Rowark  v.  Homesley,  68  N.  Car. 

a  nonresident  comes  into  the  jurisdic-  91. 

tion   to   prosecute  a  nonresident,  and  6.  Gordon  v.  Fox,  18  Civ.  Pro.  Rep. 

seeks    to    arrest  him   under  circum-  (N.  Y.  Supreme  Ct.)  291. 

stances  seemingly  oppressive  and  indi-  7.  Rolfe  T/.Delmar,  7  Robt.  (N.  Y.)8o. 

eating  a  desire  to  annoy  and  subject  the  8.  Houston  v,  Walsh,  79  N.  Car.  58. 
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action  and  the  facts  authorizing  the  arrest  are  identical,  unless 
the  defendant  makes  out  such  a  case  as  would  authorize  the  judge 

either  to  nonsuit  the  plaintiff  or  direct  a  verdict  for  defendant.^ 
In  such  case  the  court  will  not  vacate  an  order  of  arrest  on  con« 
fiicting  affidavits.^ 

1.  Frost  V,  M'Carger,  14  How.  Pr.  yation  upon  all  our  preyious  practice 

(N.  Y.  Supreme  Ct.)  131 ;  Barret  v,  and   notions,  and,  in   mj  opinion,  in 

Grade,  34  Barb.  (N.  Y.)  20;  Levins  practice  it  will  be  found  to  be  extreme- 

I'.  Noble,  15  Abb.  Pr.  (N.  Y.  Supreme  ly  dangerous  and  pernicious.    •  •  • 

^(•)  475 «   Nelson   v.   Blanchfield,   54  The  court  should  not,  in  the  class  of 

Barb.  (N.  Y.)63o;  Ansonia  Clock  Co.  cases  we  are  considering,  vacate   the 

r.  Metcalf,  13  N.  Y.  Wkly.^  Dig-   143;  order  of  arrest,  unless  the  facts  show 

Solomon  v,  Waas,  2  Hilt.  (N.  Y.)  179;  clearlj  that  the  plaintiff  has  no  cause 

Tallman  v,  Whitney,  5  Daly  (N.  Y.)  of  action.     If  the  affidavits  raise  a  fair 

505;  Royal  Ins.  Co.  v.  Noble,  5  Abb.  question  for  the  jury,  upon  the  merits 

Pr.  N.  S.  (N.  Y.  C.  PI.)  54;  McClure  of  the  action,  the  court  should  not  in- 

V.  Levy,  68  Hun  (N.  Y.)  525;  Geller  terfere."     Frost  v.  M'Carger,  14  How. 

V.  Seixas,  4  Abb.  Pr.  (N.^Y.  C.  PI.)  Pr.  (N.  Y.  Supreme  Ct.)  144. 

103;  Blakelee  v.  Buchanan,  44  How.  Applioattona  of  the  Bule — Crim.  Con. 

Pr.  (N.  Y.  Supreme  Ct.)  97;  Stuyve-  — In  an  action  olcrim.  com.,  where  the 

sant  V.  Bowran,  34  How.  Pr.  (N.  Y*^.  C.  arrest  of  the  defendant  is  based  upon 

PI.)  51 ;  Miller  v.  Parks,  66  How.  Pr.  the  nature  of  the  action  itself  and  not 

(N.  Y.  Super.  Ct.)  159;   Ely  v.  Mum-  upon  extrinsic  circumstances,  and   is 

ford,  47  Barb.    (N.  Y.)  629;   Paris  v,  supported  by  affidavits,  an  order  of  ar- 

Peck,  2  Sweeny  (N.  Y.)  689;  Cous-  rest  cannot  be  vacated  upon  affidavits 

land  V.  Davis,  4  Bosw.  (N.  Y.)6i9;  introduced  by  defendant  denying  that 

Griswold  v.  Sweet,  49  How.  Pr.   (N.  there  is  a  cause  of  action ;  this  would 

Y.    Supreme    Ct.)     171 ;     Bedell    v.  be  trying  the  merits  in  advance  upon 

Sturta,  I  Bosw.  (N.  Y.)  634;  Merritt  tfx/ar/«  affidavits.   Stuyvesant  v.  Bow- 

V.  Heckscher,  50  Barb.  (N.  Y.)  451;  ran,  34  How.  Pr.  (N.  Y.  C.  PI.)  51. 

Merwin  v.  Playford,  3  Robt.  (N.  Y.)  Conversion. — In  an  action  for  wrong- 

702;  Chapin  v.   Seeley,  13  How.  Pr.  ful  conversion  of  personal  property, 

(N.  Y.  Supreme  Ct.)  490;  Jordan  v.  the  court  will  not  try  the  merits  upon 

Jordan,  6  Wend.  (N.  Y.)  524;  Warren  affidavits,  and  will  not  discharge  the 

I'.  Wendell,  13  Abb.  Pr.  (N.  Y.  Su-  order,  unless  defendant  makes  out  a 

preme  Ct.)    1*87;    Swift  v.   Wylie,   5  clear  case  of  innocence.     Royal   Ins. 

Robt.  (N.  Y.)  680;  Lorillard  F.  Ins.  Co.  v.  Noble,  5  Abb.  Pr.  N.  S.  (N.  Y. 

Co.  V.  Meshural,  7  Robt.  (N.  Y.)  308;  C.  PI.)  54. 

People  V.  Clark,  45  How.  Pr.  (N.  Y.  Deceit. — In  an    action    for   deceit, 
Supreme  Ct.)  12;  Parasset  v.  Gautier,  where  an  order  of  arrest  has  been  ob- 
2  Dall.  (Pa.)  330 ;  Jackson  v.  Tomkins,  tained  on  proof  of  the  same  facts  as  those 
2  Chit.  Rep.  20,  18  E.C.  L.  235;  Cope-  alleged  in   the .  complaint,   the  order 
land  r.  Child,  18  Eng.  L.  &  £q.  375 ;  will  not  be  vacated  unless  it  is  clear 
Anonymous,  i  Salk.  100;  Horsley  v,  that  on  the  trial  the  plaintiff  must  fail 
Walstab,  7  Taunt.  235,  2  E.  C.  L.  235 ;  in  his  proof  of  the  facts  charged  in  his 
Mackenzie  v.  Mackenzie,  i  T.  R.  717.  complaint.      Tallman   v,   Whitney,   5 
Compare  Hernandez  v.  Carnobeli,  10  Daly  (N.  Y.)  505. 
How.  Pr.  (N.  Y.  Super.  Ct.)  433;  Re-  a.  Miller  v.  Parks,  66  How.  Pr.  (N. 
public  of  Mexico  v.  Arrangois,  11  How.  Y.  Super.  Ct.)  159;  Welch  v.  Winter- 
Pr.  (N.  Y.  Super.  Ct.)  i.  burn,  14  Hun  (N.  Y.)    518;  Peck  v. 
**  The  proposition  that  in  all  cases  Lombard,  22  Hun  (N.  Y.)63;  Cous- 
the  merits  of  the  action  may  be  con-  land  v.  Davis,  4  Bosw.  (N.  Y.)  619; 
tested  and  litigated,  upon  a  motion  to  Bedell  v.  Sturta,  i  Bosw.  (N.  Y.)  634; 
vacate  the  order  of  arrest,  and  that  the  Clark  v.  Pinckney,  50  Barb.  (N.  Y.) 
court  must  decide  the  disputed  ques-  226;  Martin  v.  Vanderlip,  3  How.  Pr. 
Hon  of  fact,  in  the  same  manner  and  (N.  Y.  Supreme  Ct.)265;  Jaroslauski 
upon  the  same  principle  as  though  the  v.  Saunderson,   i  Daly  (N.  Y.)  232; 
cause  itself  was  upon  trial  by  the  court  Wicks  v.  Ellis,  Abb.  Adm.  444;  War- 
without  a  jury,  *  •  •  is  a  great  inno-  ner  v.  Bates,  75  Wis.  278. 
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So,  abo,  the  following  grounds  have  been  held  insufficient  to 
authorize  the  setting  aside  of  an  order  of  arrest :  A  misjoinder  of 
parties  plaintiff.^  A  defect  of  parties  defendant.^  Imperfections 
in  copies  of  papers  served.'  Failure  to  deliver  to  defendant  a 
copy  of  the  order  at  the  time  the  arrest  is  made.*  Delay  in  serv* 
ing  the  complaint,  if  an  excuse  was  shown.^  Erroneous  entitling 
of  summons.*  Amendment  of  summons,  changing  it  from  a  sunn- 
mons  for  a  money  demand  to  a  summons  for  specific  relief.* 
That  the  complaint  demands  relief  inconsistent  with  the  cause  of 
action  stated.^  That  the  case  made  by  the  complaint  varies  from 
that  made  by  the  affidavits,  if  the  affidavits  are  themselves  suffi- 
cient and  disclose  a  ground  of  arrest  consistent  with  the  allegations 
of  the  complaint.^  That  the  undertaking  was  signed  only  by  one 
surety,  and  not  by  the  plaintiff.^^  That  an  attachment  has  been 
issued  in  the  same  action.^^  That  the  defendant  was  temporarily 
privileged  at  the  time  the  arrest  was  made.^^  That  the  defend- 
ant has  a  claim  against  plaintiff  for  a  larger  amount  than  that 
sued  for.^'  The  statute  of  limitations,  when  not  set  up  by  defend- 
ant in  his  answer.^*    Confession  of  judgment  for  the  amount  in 

**  The  reason  of  the  rule  is  that  it  in  the  summons  and  order  of  arrest, 
calls  upon  the  judge  hearing  the  mo-  Ballouhej  v.  Cadot,  3  Abb.  Pr.  N.  S. 
tion  to  prejudge  the  whole  case  against  (N.  Y.  C.  PI.)  laa. 
the  plaintiff,  if  he  vacates  the  order  on  A  Mtanomer  of  DeftndaBt  in  the  sum- 
such  proofs."  Warner  v.  Bates,  75  mons,  complaint,  or  order  of  arrest  is 
Wis.  278.  no  ground  to  set  aside  the  order  if  the 

1.  Webber  v,  Moritz,   11  Abb.  Pr.  right    party    is    served.     Stuber    v. 

(N.  Y.  Super.  Ct.)  113.  Schuartz,  i  N.  Y.  City  Ct.  no. 

9.  Clark  v.  Pincknejr,  50  Barb.  (N.  4.  Courter  v.   Mc>famara,  9  How. 

Y.)  a26.  Pr.  (N.  Y.  Supreme  Ct.)  255. 

S.  Godfrejv.  Pell,  49  N.  Y.  Super.  0.  Ferris  v.  Sole/,  23  liow.  Pr.  (N. 

Ct.  226.  Y.  Supreme  Ct.)  422. 

Laok  of  UgBatiira  vU,  IftaSflBMnt  of  6.  Bedell  v.  Sturte,  i  Bosw.  <N.  Y.) 

Amoaiit  of  Ball. — ^The  fact  that  the  copj  634. 

of  the  complaint  served  upon  the  de-  7.  Union  Bank  t».  Mott,  6  Abb.  Pr. 

fendant  was  defective  in  that  the  affida-  (N.  Y.  Supreme  Ct.)  317. 

vit  was  not  signed,  and  that  there  was  8.  Redfield  v.  Frear,  9  Abb.  Pr.  N. 

no  jurat,  and  that  the  copj  of  the  or-  S.  (N.  Y.  Supreme  Ct.)449. 

der  of  arrest  was  defective  in  not  stat-  f.  Stelle  v.  Palmer,  7  Abb.  Pr.  (N. 

ing  the  sum  in  which  defendant  was  Y.  Super.  Ct.)  182. 

held  to  bail,  is  no  ground  to  vacate  the  If,  however,  the  allegations  of  the 

order.     Havana  Bank  v.  Moore,  5  Hun  affidavit  are  inconsistent  with  the  al- 

(N.  Y.)  624.  legations  of  the  complaint,  it  is  good 

So  it  is  erroneous  to  vacate  an  order  ground  for  vacating  the  order.    Bq- 

of  arrest  merely  because  the  copj  of  chanan  Farm  Oil  Co.  t>.  Woodman,  i 

the  affidavit  served-  contains  no  signa-  Hun  (N.  Y.)€39. 

tures  of  the  afBant  or  of  the  officer  be-  10.  SiefT  v.  Shausenbtirgh,  10  Abb. 

fore  whom  the  affidavit  was  sworn  to.  Pr.  (N.  Y.)  477,  note. 

Barker  v.  Cook,  40  Barb.  (N.  Y.)  254.  11.  People  v.  •IVeed,5  Hun  (N.Y.) 

Or  because  the  order  of  arrest  is  not  382. 

signed  bj   plaintiff's   attorney.     Ma-  12.  Hart  v.  Kennedy,  15  Abb.  Pr. 

ther  V.  Hannaur,  55  How.  Pr.  (N.  Y.  (N.  Y.  Supreme  Ct.)  290. 

Supreme  Ct.)  i.  18.  Huelet  v,  Reyns,  i  Abb.  Pr.  N. 

OmlMloa  In  Ptelnttff's  INubo.— Nor  is  S.  (N.  Y.  Supreme  Ct.)  27. 

it  a  ground  to  vacate  the  order  that  14.  Arthurtonv.  Dalley,  2oHow.Pr. 

the  first  names  of  phttntiffs  are  omitted  (N.  Y.  Supreme  Ct.)  311. 
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suit  in  another  state>  where  plaintiff  repudiates  the  judgment  as 
soon  as  he  learns  of  it.^  That  another  action  has  previously  been 
broMgbt  for  the  same  cause  in  a  foreign  state.^ 
/  Conditions  Imposed  on  Vacating  Order— »«  t»  Brisf 
4<tim  tm  Owuiftt. — On  vacafing  an  order  of  arrest,  the  court  some- 
times imposes  the  condition  that  defendant  will  not  bring  an 
jtctfoq  for  damages  baaed  on  the  wrongful  arrest.  This  is  done 
where  the  court  is  satisfied  that  the  arrest  was  without  malice,  and 
4pon  probable  cause.^  And  such  condition  may  be  imposed 
rf  where  the  order  is  vacated  on  purely  technical  grounds,  and  it  is 
I        apparent  that  no  malice  was  intended.^ 

p  A  o«fiti«a  V«i  u  Sm  cannot  be  imposed,  however,  where  the  order 

h        is  set  aside  as  void  for  want  pf  jurisdiction  of  the  subject-matter,' 
or  where  the  order  was  vpid  because  issued  before  service  of  the 
summons,*  or  where  the  action  is  not  one  in  which  an  order  of 
arrest  can  be  issued.'' 
r  Vq  CoDditioii  WMtvt?. — ^So  if  there  Is  nothing  in  the  affidavit 

authorizing  the  arrest  the  court  has  no  right  to  impose  any  con- 
dition whatever  on  setting  aside  the  order.^ 

g.  Appeal. — It  has  been  held  that  a  decision  vacating  or  deny- 
ing a  motion  to  vacate  an  oixier  of  arrest  ia  appealable,^  but  such 

1.  Martin  v.  Freed  (Supreme  Ct.)?  picious.      Houget  v.  Lerj,  i  N.  Y. 

21  N.  Y.  Supp.  302.  Month  L».  Bui.  10. 

1  Arthurton  v.  Dalley,  ao  How.  Pr.        DiUiFearj  of  froperty  to  Beoetrer.— In 

(N.  Y.  Supreme  Ct.)  311.  an  action  in  which  a  receiver  had  been 

Poidsiioy  oC  AttaoMBMBt  Fi<o<iaiKttsga.  appointed,  the  court  granted  a  motion 
—A  motion  to  vacate  will  be  denied,  to  discharge  defendant  from  imprison- 
though  an  attachment  proceeding  be-  ment,  upon  the  condition  tnat  he 
tween  the  same  parties,  and  for  the  should  deliver  to  the  receiver  the  prop- 
same  cause,  is  pending  in  another  ertj  to  recover  which  the  suit  was 
state.  Lithaner  v.  Turner,  i  Code  brought.  Glenton  v.  Clover,  10  Abb. 
Rep.  N.  S.  (N.  Y.)  aio.  Pr.  (N.  Y.  Supreme  Ct.)  4J3. 

a  Wilder  v.  Guernsey,  19  Alb.  L.        «.  Kimball  v.  Flagg,  15  Dalj  (N. 

].  401 ;  Northern  R.  Co.  v,  Carpentier,  Y.)  496. 

4  Abb.  Pr.   (N.  Y.  Supreme  Ct.)  47;        S.  Faulkner  v.  Morey,  21  Hun  (N. 

Merchants'  Bank  v.  Dwight,  13  How.  Y.)  379. 

Pr.  (N.  Y.  Super.  Ct.)  366;  Houget        •.  Lee  v,  Averill,  2  Sandf.  (N.  Y.) 

V.  Levj,  I  N.  Y.  Mondi.  L.  Bui.  10;  6ai. 

Brophj    V.   Rodgers,  7  N.  Y.  Leg.        Order  Impoatng  OonditioiL  Wat  Bevlew- 

Obo.  153;  Stewart  v.  Potter,  37  How.  aUe. — The  discretion  exercised  by  gen- 

Pr.    (N.  Y.  C.  PI.)  68;  Morange  v,  eral  term,  in  imposing  a  stipulation  not 

Waldron,  6  Hun  (N.  Y.)  $29;   Alden  to  sue,  is  not  reviewable  at  a  special 

V.  SarsoB,  4  Abb.  Pr.  (N.  Y.  Supreme  term,  nor  in  any  other  proceeding  at  a 

Ct )  102;  Salhinger  v.  Adler,  2  Robt.  subsequent  general   term.     Edgerton 

(N.  Y.)  704.  V.  Ford,  ii  Abb.  Pr.  (N.  Y.  Supreme 

Where,  on  motioo  to  discharge  an  Ct.)4i5. 
order  of  arrest  obtained  for  purchas-        f.  Tompkins  v.  Smith,  i  Cir.  Pro. 

lag  goods  with  intent  to  defraud  the  Rep.  (N.  Y.  Super.  Ct.)  398. 
seller,  it  appears  that  defendant  made        S.  Wilder  v.  Guernsey,  19  Alb.  L. 

DO  representations,  and  that  he  did  not  J.  401. 

know  of  his  insohrency,   a  condition        S.  Lancaster  t».  Boorman,  20  How. 

not  to  sue  may  properly  be  imposed  Pr.  (N.  Y.  Supreme  Ct.)  421;  Mocrs 

on   vacating  the  order  if  it  appears  v.  Morro,  17  How.  Pr.  (N.  Y.  Supreme 

that  his  conduct  unexplained  was  sus-  Ct.)  280;  Morch  v.  Raubitschek,  159 
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a  decision  will  not  be  reviewed  if,  upon  any  state  of  the  facts,  it 
can  be  upheld.^ 

Qneitioiif  of  Faet,  when  based  upon  sufficient  evidence,  are  not  open 
to  review.* 

QuMtloni  of  Law. — If,  however,  a  question  of  law  is  involved,  the 
appellate  court  may  review  the  order.* 

7.  Second  Arreit. — a.  The  General  Rule. — The  general  rule 

is  that  no  man  shall  be  twice  arrested  for  the  same  cause  of 
action;^  and  that  if  the  defendant  has  been   discharged  from 

Pa.  St.  559;  Grieb  v.  Kuttner,  135  Pa.  7  Robt.  (N.  Y.)  269;    Citizens'  Nat 

St  281;  Hart  V,  Cooper,  129  Pa.  St  Bank  v.  Vorhis,  39  Hun  (N.  Y.)  24. 

397.  Pennsylvan  ia» — B  utter  worth  v. 

Netoaika. — In    Nebraska    an    order  White,  '2   Miles   (Pa.)    141 ;  Clark  v, 

overruling  a  motion  to  vacate  an  order  Weldon,  4  Yeates  (Pa.)  206, 

of  arrest  is  not  a  final  order,  and  can-  United  States, — U.  S.  f.  Watkins, 

not  be  reversed   on  error  until  after  4  Cranch  (C.  C.)  271. 

judgment.      Whiteley    v,    Davis,    20  England. — Taylor  v,   Wasteneys,  2 

Neb.  504.  Stra.    1218;   Williams   v.  Thacker»  i 

Appeal  from  Judcment. — It  has  been  Brod.  &  B.  514,  5  E.  C.  L.  171 ;  Archer 

held  that  on  appeal  from  a  judgment,  v,  Champneys,  i  Brod.  &  B.  289,  j  E. 

the  propriety  of  granting  an  order  of  C.  L.  86;  Wells  v.  Gumey,  8  B.  &  C. 

arrest  in  the  action  in  which  the  judg-  769,  15  E.  C.  L.  336. 

ment  was   rendered   is   not  open  for  Holding  to  Ball  Twice  at  Bame  Time.— 

consideration.     Mott  v.  Union  Bank,  A  party  cannot  be  held  to  bail  in  two 

8  Bosw.  (N.  Y.)  591.  places  at  the  same  time  for  the  same 

1.  Liddell  v.  Paton,  67  N.  Y.  393;  cause  of  action.  Bingham  r.  Wilkins, 
Wright  V.  Brown,  67  N.  Y.  i ;  Clarke  Crabbe  (U.  S.)  50. 

V.   Lourie,  82  N.  Y.  580;    Towle  v.  Piematiire   Arrest. — Where  plaintiff 

Richardson,  63  Vt.  96.  has  improperly  arrested  defendant  for 

Hcddlng  to  BaU  a  Beeond  Time. — The  goods  sold  and  delivered,  before  the 

validity  of  an  order  holding  a  defend-  time  of  credit  has  expired,  he  cannot 

ant  to  bail  in  a  second  action,  com-  arrest  defendant  de  not^o  for  the  same 

menced  for  the  same  cause  as  that  of  a  debt  after    the  cause  of    action  has 

previous  action  discontinued,  depends  accrued.     Wheelwright  v.  Joseph,  5 

on  whether  the  second  action  was  vex-  M.  &  S.  93. 

atious,  and,  as  this  is  a  question  of  fact,  Wkongtal  Arrest  on  Crlmliial  FrooeBS.— 

the  order  is  not  reviewable  on  appeal.  Where  a  person  has  been  wrongfully 

People  V,  Tweed,  63  N.  Y.  202.  arrested   on   criminal  process  merely 

Amount  of  Ball. — The  question  as  to  for  the  purpose  of  detaining  him  until 

the  amount  of  bail  to  be  required  is  in  he  can  be  arrested  on  civil  process,  the 

the  discretion  of  the  court  below,  and  second  arrest  will  be  void.    Wells  7. 

is  not  reviewable.     People  v,  Tweed,  Gurney,  8  B.  &C.  769, 15  E.  C.L.  336; 

63  N.  Y.  202.  Benninghoff  v,  Oswell,  37  How.  Pr. 

An  order  reducing  the  amount  of  (N.  Y.  Supreme  Ct.)  235;  Williams 

bail  will  not  ordinarily  be  reviewed  on  v.  Bacon,  10  Wend.  (N.  Y.)  636. 

appeal.     Hart  v,  Kennedy,  15  Abb.  Pr.  Improperly  UMtlnc  Two  Oaiuefl  of  Ae- 

(N.Y.  Supreme  Ct.)  290.  tlon. — Where  an    order    of  arrest  is 

2.  Higgins  v.  Dewey,  27  Abb.  N.  vacated  because  of  two  causes  of  action 
Cas.  (N.  Y.  C.  PI.)  81.  united,  on  one  only  of  which  defcnd- 

8.  Morris  v,  Talcott,  96  N.  Y.  100;  ant  can  be  arrested,  and  the   suit  is 

Higgins  V,  Dewey,  27  Abb.  N.  Cas.  discontinued  and  a  new  one  begun  in 

(N.  Y.  C.  PI.)  81.  which  the  facts  stated  are  substantially 

4.   California, — McGilvery  v.  More-  the  same,  but  so  framed  as  to  make  s 

head,  2  Cal.  607.  single  cause  of  action,  a  second  order 

Nevf  Jersey, — Lambert  v,   Moore,  of  arrest  will  be  deemed  vexations. 

6  N.  J.  L.  131.  Young  v.  Weeks,  7  Daly  (N.  Y.)  115. 

New  r^r^.— Wright  v,  Ritterman,  Belnatatement   of    Onler.^Where  a 

4  Robt.  (  N.  Y.)  704 ;  Matter  of  Johnson,  complaint  is  dismissed,  and  defendants 
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imprisonment  under  an  order  of  arrest  by  due  course  of  law,  he 
shall  not  be  rearrested  for  the  same  cause,  though  in  a  different 
form  of  action  '  and  in  a  different  court.* 

b.  When  Rule  Not  Applicable— Abtenoe  of  Oppreuion  or lmIim. — 

The  rule,  however,  must  be  taken  with  this  qualification,  that  the 
defendant  may  be  arrested  a  second  time  if  such  arrest  would  not 
be  vexatious,  or  if  plaintiff  has  not  been  guilty  of  oppression  and 
laches.*  But  a  second  arrest  is  in  all  cases /r/w^  facie  unlawful, 
and  the  court  must  take  it  to  be  so  unless  the  contrary  appears 
from  the  facts  and  circumstances  of  the  casc.^  Whether  or  not 
a  second  arrest  would  be  vexatious  is  a  question  depending  upon 
the  particular  facts  and  circumstances.*  And  in  every  case  of 
this  kind  the  court  must  exercise  a  sound  discretion.® 

Fnnd  or  KUtake. — If  the  defendant  has  himself  been  guilty  of 
fraud  or  contrivance  to  defeat  the  effect  of  the  first  process,''  or 
if  by  the  fault  of  the  officer  or  by  other  means  not  under  the 
control  of  the  plaintiff,*  or  if  by  mistakes  to  which  men  of  ordi- 
nary intelligence  are  liable,  the  plaintiff  has  lost  the  benefit  of  his 
writ,^  he  may  hold  the  defendant  to  bail  a  second  time. 

are  discharged  from  arrest,  the  order  third  action,  where  it  is  made  to  ap- 

of  arrest  cannot  be  reinstated  where  pear  that  the  discontinuance  for  the 

the  judgment  has  been  reversed,  and  a  first  two  actions  and  the  arrest  therein 

new  trial  has  resulted  in  a  judgment  obtained  were  acts  of  lenity  on  plain- 

for  plaintiff.     Bowman   xk   Bowe,   40  tifTs  part,  granted  at  the  urgent  so- 

Hun  (N.  Y.)489.  licitation   of  defendant  on    promises 

1.  Wright  V.  Ritterman,  4  Robt.  (N.  which  he  afterwards  refused  to  comply 
Y.)  704;  People  V.  Kelly,  i  Abb.  Pr.  with.  Citizens*  Nat.  Bank  v.  Vorhis, 
N.  S.  (N.  Y.)  432.  39  Hun  (N.  Y.)  24. 

2.  Hernandez  7'.  Carnobeli,  10  How.  8.  Housin  t*.  Barrow,  6  T.  R.  218; 
Pr.  (N.  Y.  Super.  Ct.)  433;  Young  r.  Peltier  t*.  Washington  Banking  Co.,  14 
Weeks,  7  Daly  (N.  Y.)  115.  N.  J.  L.  396;  Ewart  t*.  Schwartz,  48 

3.  Kearney   r.    King,  i  Chit.  Rep.  N.  Y.  Super.  Ct.  390. 

273,  18  E.  C.  L.  77 ;  Imlay  v,  Ellefsen,  Where  a  warrant  of  arrest  is  vacated 

3  East  309;  Wheelwright  v.  Joseph,  5  by  consent  of  parties  because  of  bank- 

M.  &  S.  93;  Penford  v.    Maxwell,    i  ruptcyproceedhigs  having  been  begun 

Chit.  Rep.  273,  note,  18  E.  C.  L.  79,  since  the  warrant   was  executed,  the 

note;  Peck  r.   Hozier,  14  Johns.   (N.  latter  should  not  be  set  aside  on  mo- 

Y.)  347;  In  re  Bowen,  20  Wis.  300.  tion.     A  second  arrest  is  not  vexatious 

4.  Archer  i*.  Champneys,  i  Brod.  &  because  the  first  became  inoperative 
B.  289,  5   E.    C.   L.   86;  Williams  r.  without    plaintiff's    fault.     Ewart    v. 
Tharker,  i  Brod.  &  B.  514,  5  E.  C.  L.  Schwartz,  48  N.  Y.  Super.  Ct.  390. 
171;   Peltier  r.  Washington  Banking  9.  Kitchen  z;.  Campbell,  3  Wils.  308; 
Co.,  14  N.  J.  L.  396.  Bates  v.  Barryj  2  Wils.  381 ;  Whalley 

5.  Parasset  r.  Gautier,  2  Dall.  (Pa.)  v,  Martin,  Barnes*  Notes  63;  Turton 
330;  Young  V.  Weeks,  7  Daly  (N.  Y.)  v.  Hayes,  i  Stra.  439;  Imlay  v.  Ellef- 
115;  People  V.  Tweed,  63  N.  Y.  204.     sen,  3  East  309;  De  la  Cour  v.  Read, 

€.  Butterworth    v.   White,  2  Miles  2  H.  Bl.   278;  Peltier  v.  Washington 

(Pa.)  142.  Banking  Co.,  14  N.  J.  L.  397;  Butter- 

T.  Olmius  V.  Delany,  2  Stra.  1216;  worth   x\  White,  2  Miles   (Pa.)    142; 

Puckford    r.   Maxwell,  6  T.   R.  52 ;  Parasset  v.  Gautier,  2  Dall.  (Pa.)  330. 

Peltier  v.  Washington  Banking  Co.,  Mistake  In  Form  of  Action.'— Where 

14  N.  J.  L.  396;    Citizens*   Nat.  Bank  plaintiff  brings  an  action  of  case  in- 

V.  Vorhis,  39  Hun  (N.  Y.)  24.  stead  of  covenant,  and  discontinues  the 

Applieatton  of  Rule. — A  defendant  action  because  of  the  mistake,  the  de- 
may  be  arrested  for  a  third  time  in  a  fendant  may  be  held  to  bail  a  secon^ 
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Othar  InatanMa. — So,  also,  the  rule  against  second  arrest  has  been 
held  not  to  apply  where  no  bail  was  given  in  the  former  action,^ 
or  where  the  plaintiff  has  lost  his  bail  in  the  former  action,*  or 
where  the  original  suit  was  determined  in  defendant's  favor,  but 
not  upon  the  merits,*  or  where  the  process  on  which  the  first 
arrest  is  made  is  void  for  want  of  authority  in  the  officer  issuing  it,^ 
or  where  a  party  is  discharged  from  arrest  because  of  a  temporary 
privilege.^  So  if  a  person  be  in  custody  on  mesne  process,  he  may 
be  retaken  in  case  of  an  escape,  and  it  makes  no  difference 
whether  the  escape  is  negligent  or  voluntary.* 

n.  ExsciTTion  AGADTBT  THB  BosT — 1.  Capifts  ad  SatiafiBeieadiUH 
Defined. — A  capias  ad  satisfaciendum  is  a  writ  of  execution  issued 

time.     Bates  v,   Barry,  a  Wils.   581.  Nafliganoa  of  Attonay. — ^A  defendant 

See  also  Imlay  v,  £  lief  sen,  3  East  309.  may  be  held  to  bail  in  a  second  action 

But  the  action  must  have  been  discon-  for  the  same  cause,  notwithstanding  a 

tinued   in  due  time   and  without  op-  discharge  on  common  bail  in  a  former 

pression  and  laches.     Imla/  v.  Ellef-  action  in  a  state  court,  where  the  neg- 

sen,  3  East  309.  lect  of  plaintiff's   attorney  to  appeal 

Defectlye  AilLdaTlta. — There  is  some  from  the  order  in  a  former  action  oc- 

conflict  of  opinion  as  to  whether  a  de-  casioned  the  discontinuance   thereof, 

fendant  discharged  becauseof  defects  in  Parasset    v,    Gautier,    2    Dall.   (Pa.) 

the  affidavit  for  arrest  is  liable  to  a  sec-  330. 

ond  arrest.     The  decision  in  Enoch  v.  1.  Field  v.  Colerick,  3  Yeates  (Pa.) 

Ernst,  31  How.Pr.  (N.Y.  Supreme  Ct.)  56. 

96,  denies  that  in  such  case  defendant  is  S.  De  la  Cour  v.  Read,  2  H.  Bl.  278. 

liable  to  a  second  arrest,  and  in  Mc-  S.  Gardner  v.  Lindo,  i  Cranch  (C. 

Gilvery  v.  Morehead,  2  Cal.  609,  the  C.)  592. 

court  said :  **  It  is   always  presumed  4.  Schadle  v.   Chase,  t6  How.  Pr. 

that  the  plaintiff,  in  his  affidavit  for  (N.  Y.  Supreme  Ct«)  413. 

arrest,  has  stated  his  case  as  fully  as  he  6.  Petrie  v.  Fitzgerald,  I  Daly  (N. 

can  to  effect  his  object.    A  different  Y.)  401. 

rule  might  not  only  lead  to  harassing  6.  Clark  v.  Cleveland,  6  Hill  (K.  Y.) 

arrests,    but,  if  new  or  amended  affi-  344;  Stone  t^.  Woods,  5  Johns.  (N.  Y.) 

davits   were  allowed   at    pleasure,    it  182 ;  Arnold  v.  Steeves,  10  Wend.  (N. 

would  open  a  wide  door  to  perjury."  Y.)  514.    Aldrich  v.  Weeks,  6j  Vt89; 

To  the  contrary  is  Meucci  v,  Raud-  Lewis  v,  Morland,  2  B.  &  Aid.  56; 

nitz,  20  Hun  (N.  Y.)  3^4,  where  it  was  Nottingham's  Case,  Noy  72;  Atkinson 

held  that,  an  order  ot  arrest  having  v.  Matteson,  2  T.  R.  172 ;  Hawkins  v. 

been  vacated  because  the  affidavit  did  Plomer,  2  W.  Bl.  1048.     Contra^  Ra- 

not  sufficiently  show  fraud,  a  second  venscroft  v,  Eyles,  2  Wils.  295,  and 

order  might  issue  for  the  same  cause  dictum  in  Bruce  v.  Snow,  20  N.  H.4S4; 

of  action  where  additional  facts  were  Com.  v»  Sheriff,  i  Grant^s  Cas.  (Pa.) 

presented  showing  fraud.     So  in  Pel-  187. 

tier  V.  Washington  Banking  Co.,  14  N.  *' After  an  escape  on  mesne  process, 
J.  L.  397,  the  court  said  that  if  the  whether  with  or  without  license  from 
first  affidavit  for  bail  was  defective,  and  the  officer,  whether  voluntary  or  neg- 
the  court  was  satisfied  it  was  a  mere  ligent,  the  right  of  recaption  still  ex- 
slip  of  the  attorney,  it  would  not  on  ists.  This  arises  from  the  nature  of 
that  ground  discharge  the  defendant;  the  officer's  duty  in  relation  to  the 
and  in  Barclay  v,  Faber,  2  B.  &  Aid.  service  of  mesne  process.  He  is  not, 
743,  it  was  held  that  where  the  defend-  as  in  final  process,  commanded  to 
ant  was  discharged  because  of  the  in-  '  take  the  body  of  the  defendant  and 
sufficiency  of  the  affidavit,  another  him  commit  unto  jail,' but 'him  safclj' 
creditor  might  properly  lodge  a  de-  to  *  keep,  so  that  you  bring  him  before' 
tainer  against  the  defendant,  if  it  was  the  court  to  which  the  writ  is  return- 
done  without  any  collusion  with  the  able."  Langdon  v.  Hathaway,  1  N. 
former  creditor.  H.  367. 
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after  judgment,  against  the  body  of  defendant^  for  the  purpose 
of  compelling  him  to  make  the  satisfaction  awarded.^ 

2.  Oroundi  for  Xsiuing^  —  introdMtory  ButtoMnt.  —  At  common 
law,  where  the  king  was  plaintiff  and  recovered  judgment  he  was 
entitled  to  an  execution  against  the  body  of  the  judgment  debtor.' 
If  a  subject  was  plaintiff  he  was  entitled  to  an  execution  against 
the  defendant's  body  only  in  actions  for  trespass  vi  et  armis.^ 
Owing  to  the  difficulty  experienced  in  procuring  the  appearance 
of  defendants,  statutes  were  enacted  from  tim^  to  time  authoriK- 
ing  the  arrest  of  defendants  in  certain  actions^  as»  for  instance, 
debt,  detinue,  and  case.^  And  it  was  a  rule  at  common  law, 
that  in  all  cases  in  which  by  statute  a  capias  could  issue  before 
judgment,  a  capias  would  in  consequence  lie  in  execution  upon 
the  judgment  without  any  express  statutory  authority  there- 
for.* 

It  follows,  then,  from  what  has  been  said,  that  the  right  to  issue 
an  execution  against  the  body,  except  in  actions  of  trespass  vi  et 
armis,  is  dependent  upon  statutes  either  expressly  authorizing 
executions  against  the  body  or  authorizing  arrest  on  mesne 
process. 

8tet«m«Bt  of  Orouadfl. — Under  the  various  statutory  provisions  gov- 
erning this  matter,  executions  against  the  body  may  generally  be 
issued  in  actions  of  tort.^  Thus  such  executions  may  issue  in 
actions  for  injuries  to' property®  or  person  ;•  trover;  *^case;^* 


1.  Bouvier's  Law  Dictionary ;  Tidd't  411;   Welch  v.  Winterburn,   14  Hun 

Practice.  (N.  Y.)  518. 

9.  See  also  su^ra,  I.  3.  Grounds  of  TrMpaii  to  Ltnd.-^People  v,  Fargo, 

Arrest,  The  bodj  of  a  defendant  majr  4  N.  Y.  App.  Div.  544. 

be  taken  in  execution  on  any  ground  imvrlM  to  Penonal  ProperfeF* — Keeler 

on  which  he  tnaj  be  arrested  before  v.  Clark,  18  Abb.  Pr.  (N.  Y.  Supreme 

judgment.  Ct.)  154. 

9.  Davy  v,  Pepya,  Plowd.  438 ;  Stury  9.  Dougherty  v.  Gardner,  58  How. 

If.  Stury,  2  Rolie  J95;  Baskervile  t;.  Pr.  (N.  Y.  Supreme  Ct.)  284. 

Brocket,    Cro.    Jac.    450;    Harberts'  TraspaM  for  aa  AMavlt.^/n  re  Mul- 

Case,  3  Coke  la,  3  Salk.  386.  lin,  118  111.  551 ;  Pease  v,  Pendell,  57 

4.  Harberts'  Case,  3  Coke  13.  Mich.  315. 

5.  Freeman  on  Executions,  ^  451.  10.  Eames  v.  Stevens,  36  N.  H.  117; 

6.  3  Salk.  386.  In  re  Mowry,  I3  Wis.  53;  Wallace  v. 
T.  Sawyer  v.  Nelson,  44  111.  App.  Metcalf,  23  Abb.  N.  Cas.  (N.  Y.  Su- 

184;  Pomeroy  v,  Crocker,   4  Chand.  preme  Ct.)  73,  note. 

(Wis.)  174;  Hunt  V,  Burdick,  43  Vt.  Where  one  of  two  contracting  par- 

610;  Bx  /.  Hardy,  68  Ala.  303;  Long  ties  placed  in  the  hands  of  the  other 

V.  McLean,  88  N.  Car.  3.  certain  certificates  by  way  of  security, 

BfllMt  of  iMlciimoat. — Though  part  which  were  wrongfully  converted  by 

of  a  judgment  for  tort  is  assigned,  an  the  recipient,  and  the  depositing  party 

execution  may  issue  against  the  per>  brought  suit  for  damages,  it  was  held 

son  for  the  full  amount.     The  right  to  that  Uie  judgment  was  not  for  a  debt 

imprison  on  a  judgment  for  damages  arising  out  of  the  contract,  and  that  if 

for  personal  injuries  is  not  lost  by  its  the  verdict  in  such  case  was  against 

assignment.     Dougherty  v.  Gardner,  the  defendant  he  might  be  arrested, 

58  How.   Pr.    (N.   Y.  Supreme  Ct.)  and  that  execution  against  his  person 

384.  might  issue.    In  re  Mowry,  12  Wis.  53. 

•.  Niver  V.  Kiver,  43  Barb.  (N.  Y.)  XI.  Kalbfu8i;.Rundell,i34Pa.St.to3. 
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ejectment;^  seduction;^  unlawful  detainer;'  neglect  or  mis- 
conduct in   professional    employment;*    bastardy;*    replevin.' 

So  execution  against  the  body  may  issue  where  defendant  has 
been  guilty  of  fraud  in  contracting  a  debt,^  or  in  subsequent 
attempts  to  avoid  payment  thereof.'      Executions  against  the 

1.  Howland    v,   Needham,    lo  Wis.  May  v.    Hammond,    146  Mass.  439; 

495.     Contra^  Fullerton  v.  Fitzgerald,  Macaig's  Case,  137  Mass.  467;  Et  f. 

18  Barb.  (N.  Y.)  441.  Clark,  20  N.  J.  L.  648 ;  Cooley  r.  East- 

Ootts. — A  ca,  sa.  Will   issue  for  the  man,  57  N.  H.  503;  Smith  v.  Duffj.sy 

arrest  of    a    defendant    in   ejectment  Hun  (N.  Y.)  506;  Barker  v,  Russell, 

against  whom  a  judgment  for  costs  has  11  Barb.  (N.  Y.)  303;  How  tr.  Frear, 

been  rendered,  Seldon  v.  Cozad,  13  Pa.  13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  241, 

Co. Ct.  Rep. ^03;  or  against  a  plaintiff  note;  People  v,  Healj,  128  111.  9. 

against  whom  judgment  has  been  ren-  Xndoner  of  Note. — An  indorser  of  a 

dered  for  possession  and  costs.     Lane  note  who  contracts  a  debt  without  in- 

V.  Gover,  i  Har.  &  M.  (Md.)  459;  Mer-  tentlon  to  pay  it  maj  be  arrested  on 

ritt  V.  Carpenter,  30  Barb.  (N.  Y.)  61.  execution.    May    v.   Hammond,   146 

Mesne  Proflta. — Or  on  a  judgment  for  Mass.  439. 

mesne  profits  recovered  in  ejectment.  Stimulation  against  Execution. ~Axi 

Com.  V,  Sheriff,  3  Pa.  Dist.  Rep.  74;  an  action  on  a  note  containing  the 

Hopkinson  v.  Cooper,  8  Phila.  (Pa.)  8.  words  "  mj  body  being  at  all  times  ex- 

Where  a  claim  for  those  damages  has  empt  from  arrest,"  no  execution  should 

been  joined  with  a  complaint  for  the  issue  against  the  body  of  defendant 

recovery  of    the  land.     Howland    v.  Chickering  v,  Greenfeaf,  6  N.  H.  51. 

Needham,  10  Wis.  495.  Ftand  In  Obtatnliig  Ooodi. — In  an  ac- 

3.  Kinney  v,  Laughenour,  97  N.  tion  for  the  price  of  goods  sold,  an 
Car.  325;  Whiting  v.  Dow,  42  Vt.  262.  issue   may -be  framed  and  tried,  and 

8.  Toal  7\  Clapp,  64  Wis.  223.  the  defendant,  upon  proper  proof,  maj 

4.  Wills  V.  Kane,  2  Grant's  Cas.  be  adjudged  guilty,  and  the  court  mar 
(Pa.)  60;  Stage  v,  Stevens,  i  Den.  (N.  order  an  execution  against  his  person. 
Y.)  267.  Stewart  v.  luevj,  36  Cal.  159. 

Thus  a  neglect  of  an  attorney  to  pay  Fraud  In  Contracting  Only  a  Part  of  a 

over  money  collected  for  his  client  is  Debt  is  not  ground  for  allowing  ezecu- 

a  neglect  in  his  professional  employ-  tion  against  the  person  on  a  judgment 

ment  within  the  statute  providing  that  recovered  for  the  whole  debt    How 

defendant  may  be  imprisoned  in  an  v.  Frear,  13  Abb.  Pr.  (N.  Y.  Supreme 

action    therefor.      Wills    v.   Kane,   2  Ct.)  241,  note. 

Grant's  Cas.  (Pa.)  60.  8.  Bx  p,  Clark,  20  N.  J.  L.  648.  See 

0.  McLaughlin  v,  Whitten,  32  Me.  also  Wallace  v,  Prott,  4  Mackey  (D. 

21 ;  State  v.  Brewer,  38  S.  Car.  263.  C.)  259. 

The  statute  authorizing  an  arrest  on  Detention  or  Ooncealment  of  Fropertj. 

an  execution  obtained  in  an  action  for  — Brown  v.  Walk,  8  Ired.  (N.  Car.)  517. 

seduction  does   not  conflict   with  the  A    debtor    owing    a    patent   right, 

constitutional  inhibition   against  im-  which,  being  intangible,  is  incapable  of 

prisonment    for     debt.       Kinney    v.  seizure  on  execution,  may  be  taken  in 

Laughenour,  97  N.  Car.  325.  execution  for  "fraud  in  detention"  of 

6.  See  Purchaser.  Bellows,  23  How.  his  property  within  the  meaning  of  a 
Pr.  (N.  Y.  Super.  Ct.)  421.  statute  authorizing    the    issuance   of 

Replevin  Bond. — A  ca,  sa,  xavij  issue  execution  against  Uie  body  of  a  debtor 

on  a  replevin  bond.     Scott  v.  Maupin,  who  has  been  guilty  of  fraud  in  con 

Hard.  (Ky.)  129.  cealment,  detention,  or  disposition  of 

Election  to  Take  Damagei. — Where  a  his  property.     Keene,  Petitioner,  iS 

party  elects  in  an  action  of  replevin  to  R.  I.  294. 

take  judgment  for  damages  instead  of  A  married  woman  who  contracts  a 

for  a  return  of  the  property  in   dis-  debt  under  the  assurance  that  she  will 

pute,  he  cannot  have  execution  against  pay  it  out  of  her  dower,  but  who  re* 

the  body  of  defendant.     Pomeroy  v,  f rains  from  having  her  dower  assigned, 

Crocker,  4  Chand.  (Wis.)  174.  so  as  to  prevent    levy  of   execution 

7.  Stewart  v.   Levy,   36    Q^X,    159;  thereon,  is  not  guilty  of  such  fraud  as 

624  Volwne  VI|J. 


EiteiitioiiB  agaimt  Body.  EXECUTIONS^  ETC.  Preraqnliites  to  Istuuiea. 

person  have  also  been  allowed  to  satisfy  a  fine  or  penalty  imposed.* 
3.  PrerequiBites  to  Issuance — a.  Moving  Papers* — (i)  Necessity 
for, — Whether  or  not  it  is  necessary  to  file  affidavits  after  judg- 
ment to  obtain  a  ca,  sa,  depends  on  the  grounds  for  the  execution 
and  on  the  statutes  governing  the  procedure  in  this  regard.  In 
some  jurisdictions  if  an  order  of  arrest  has  been  obtained  before 
judgment,  and  is  not  vacated,  an  execution  against  the  person 
issues  as  of  course,^  and  no  new  affidavit  is  necessary.* 

In  New  York,  and,  it  is  apprehended,  in  other  jurisdictions 
having  similar  statutory  provisions,  if  the  cause  of  action  and  the 
ground  of  arrest  are  identical,  a  judgment  in  plaintiff's  favor  is 
conclusive  as  to  his  right  to  issue  a  ca,  sa,,^  and  no  affidavit  after 

will,  under  the  statute  just  cited,  au-  4.  Davis  v.  Dorr,  30  Vt.  97 ;  Con- 
thorize  an  execution  against  her  per-  verse  v,  Washburn,  43  Vt.  129;  Stew- 
son.    Maxon  v.  Gray,  15  R.  I.  475.  art  v.  Cunningham,  22  Ala.  626. 

TnxA  in  Avoidlns  the  Payment  of  a  In  an  action  on  contract,  where  the 

Judgment  Debt  is  a  sufficient  ground  proper  affidavit   has   been  duly  filed, 

apon  which  an  execution  against  the  that  the  defendant  is  about  to  abscond, 

person   may   issue.      Baker  z*.   State,  etc.,  and  the  writ  has  issued  against 

109  Ind.  47.                             •  and  been  served  on  his  body,  the  exe- 

1.  For  Violation  of  ExciBO  Laws. — Ex-  cution  follows  the  writ,  and  may  issue 
cise  Com'rs  v.  Harvey,  39  How.  Pr.  against  the  body  without  filing  a  new 
(N.  Y.  Supreme  Ct.)  191.  affidavit.     Davis  v.  Dorr,  30  Vt.  97. 

For  Violation  of  Municipal  Ordinance.        In  New  Hampshire  a  different  rule  ob- 

— Chicago  V,  Kenney,  35  111.  App.  57.  tains.      An   affidavit   upon  a  writ  of 

For   Diatnrbtng  BellisiouB  Meeting. —  mesne  process  is  not  sufficient  to  au- 

Com.  f.  Sorber,  5  Kulp  (Pa.)  373.  thorize    an    arrest  on    an    execution 

For  Penalty  finr  Irregular  Bale. — The  issued   in    the    action.      Upon   every 

plaintiff,  in  an  action  against  the  sher-  process  on  which  a  party  is  arrested, 

iff  to  recover  a  penalty  for  irregular  whether  mesne  or  final,  there  must  be 

sale  of  land,  is    liable    to   execution  an  affidavit  to  justify  the  arrest.   Janes 

against  the   person  for  costs.     Parce  v.  Miller,  21  N.  H.  371 ;  Naramore  v. 

V.  Halbert,    i   How.   Pr.    (N.  Y.   Su-  Miller,  21  N.  H.  367;  Kidder  v.  Far- 

preme  Ct.)  235.  rar,  20  N.  H.  320.     See  also  Jacobs  v, 

2.  By  Whom  Made.  — This  question  Stevens,  57  N.  H.  610. 

depends  upon  statutes  regulating  the  **  Circumstances  that   might  afford 

making  of  the  affidavit.     In  Kansas  just  cause  to  the  creditor  for  suspect- 

the    affidavit   must  be   made    by   the  ing  his  debtor  of  either  the  act  or  the 

judgment  creditor  or  his  attorney;  an  intention  named  in  the  statute  might 

affidavit  by  an  agent  not  an  attorney  is  exist  at  the  time  of  the  service  of  mesne 

insufficient.    In  re  Heath,  40  Kan.  333.  process,  and  have  wholly  passed  away 

Before  Wliom  Made. — In  Illinois  the  at   the   issuing  of  the  execution.     It 

affidavit    may   be  sworn   to  before   a  would  be  a  hardship,  from  which  the 

clerk  of  the  court.     Horat  v.  Jackel,  statute  was    intended  to  protect  the 

59  111.  140.  debtor,  if  he  could  be  arrested  on  exe- 

Amendment. — It  is  within  the  discre-  cution  while  no  suspicion  or  ground 

tion  of  the  court  to  allow  an  affidavit  of  suspicion  existed,  merely  because, 

for  a  ca.  sa.  to  be  amended  for  matters  at  a  day  long  before,  his  creditor  had 

of  form ;  thus  a  mistake  as  to  the  date  seen  cause   to  hold   such  suspicion.'' 

in  the  jurat,  and  the  failure  of  the  no-  Kidder  v,  Farrar,  20  N.  H.  320.    "  Cir- 

tary  administering  the   oath    to  affix  cumstances  may  have    changed,   and 

his  seal,  may  be  corrected  under  leave  that  which  the   plaintiff   might  con- 

of  the  court  by  stating  the  true  date  scientiously  have  sworn  to  when  his 

and  attaching  the  officer's  seal.     Doty  action  was  brought  may  no  longer  be 

V.  Colton,  90  111.  453.  true  in  his  belief."     Janes  v.  Miller, 

8.  Elwood  V.  Gardner,  45  N.  Y.  352 ;  21  N.  H.  371. 

Corwin  t\  Freeland,  6  N.  Y.560;  Rev.  6.  Elwood  v,  Gardner,  45  N.  Y.  352 ; 

Stat  Kan.  1889,  §  4608.  Smith  v,  Knapp,  30  N.  Y.  581.     See 
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judgment  is  necessary  in  such  case. 

In  some  jurisdictions  it  is  necessary  in  all  cases  to  file  an  affi- 
davit before  a  ca.  sa.  can  issue,  while  in  others  it  is  only  necessary 
to  file  an  affidavit  in  certain  specified  cases.* 

(2)  Requisites, — Where  it  is  necessary  to  file  an  affidavit  the 
statutory  provisions  relating  thereto  must  be  strictly  complied 
with.* 

*.  Prior  Order  of  Arrest — (i)  To  Entitle  Plaintiff  to  Exe- 
cution,— Where  the  right  to  arrest  is  determined  by  the  nature  of 
the  action,  or,  in  other  words,  where  facts  stated  in  the  com- 
plaint, and  necessary  to  support  the  cause  of  action,  are  such  as  to 
authorize  an  arrest,  no  order  of  arrest  need  be  obtained  before 
judgment  in  order  to  authorize  an  execution  against  the  body.^ 

also  Sawyer  v.  Nelson,  4A  111.  App.  alternative.      Gorton  v,   Frizzell,  ao 

184;  People  V.  Healy,  128111.  9;  Davis  111.  291. 

V.  Robinson,  10  Cal.  411;  Stewart  v.  An  affidavit  reciting  in  the  language 

Levy,  36  Cal.  159;   Peebles  v.  Foote,  of  the  statute  that  the  defendant " has 

83  N.  Car.  102.  money  which  cannot  be  reached  bj 

1.  See  Fromberger  v,  Karsner,  i  fieri  facial,'**  is  sufficient  to  authorize 
Houst.  (Del.)  290;  Qj-iinhj  v.  Duncan,  a  ca,  sa,  to  issue  under  section  i  of  the 
4  Harr.  (Del.)  383;  Johnson  v.  Tern-  Act  of  December  11,  1858.  Dozier  p. 
pie,  4  Harr.  (Del.)  446;    Keene,  Peti-  Dozier,  30  Ga.  523. 

tioner,  15  R.   I.  294;   In  re  Heath,  40  An     affidavit    upon    an    execution 

Kan.  333 ;  Bowne  v,  Titus,  30  N.  J.  L.  against  two  defendants,  which  states 

340;  Williams  v.  Shillaber,  153  Mass.  that  **  the  defendants  has  property," 

541 ;  Atwood   V.   Wheeler,  149  Mass.  etc.,  **  which  he  does  not  intend  to  ap- 

96.     See  also  statutes  of  various  states  ply  to  the  payment  of  the  plaintiflPs 

providing  for  body  executions.  claim,"   is   to   be  construed  distribu- 

2.  An  affidavit  which  sets  forth  in  tively,  so  as  to  include  each  of  the  de- 
detail  such  facts  as  show  that  defend-  fendants,  and  is  not  rendered  invalid 
ants  had  property  liable  to  execution  by  the  defect  in  grammar.  Abbott  p. 
in  favor  of  plaintiff,  and  fraudulently  Tucker,  4  Allen  (Mass.)  72. 
concealed  and  withheld  the  same,  is  8.  New  Hampshire. — Eames  v,  Ste- 
sufficient.     Doty  v.  Colton,  90  111.  453.  vens,  26  N.  H.  117. 

Under  the ////«oij  statute  an  affida-  -  New  York^ — Catlin  v.  Adirondack 
vit  which  alleges  that  defendant  has  Co.,  20  Hun  (N.  Y.)  19;  Gibbs  v. 
refused,  and  still  does  refuse,  to  sur-  Hichbom,  12  Hun  (N.  Y.)  480; 
render  his  property  and  estate  to  sat-  Lembke's  Case,  11  Abb.  Pr.  N.  S.  (N. 
isfy  an  execution,  is  insufficient.  It  Y.  Supreme  Ct.)  72;  Neftel  r.  Light- 
should  allege  that  defendant  has  prop-  stone,  77  N.  Y.  96;  Ginochio  v.  Fi- 
erty,  and  should  specify  in  what  it  con-  gari,  4  E.  D.  Smith  (N.  Y.)  227; 
sists,  and  that  he  refuses  to  surrender  Lockwood  v.  Van  Slyke,  18  How.  Pr. 
for  personal  demand  made  where  the  (N.  Y.  Supreme  Ct.)  45;  Finkemaur 
demand  is  practicable.  An  averment  v.  Dempsey,  8  Civ.  Pro.  Rep.  (N.  Y. 
that  he  has  refused  to  surrender  prop-  C.  PI.)  418;  Gross  v.  Graves,  2  Robi. 
erty  does  not  imply  that  he  has  it.  (N.  Y.)  707;  Niver  v.  Niver,  19  Abb. 
Tuttle  V,  Wilson,  24  III.  553,  over-  Pr.  (N.  Y.  Supreme  Ct.)  14;  Roberts 
ruling  Fergus  v.  Hoard,  15  111.  v.  Prosser,  53  N.  Y.  262,  reversing  4 
357.  Lans.  (N.  Y.)  369. 

An  affidavit  that  defendant  withholds  North  Carolina. — Peebles  v,  Foote, 

his   money,  or  secretes   his  property  83  N.  Car.  102. 

from  the  officers,  so  that  the  debt  cannot  South  Dakota. — Winton  v.  Knott, 

be  levied,  is  insufficient.    It  does  not  al-  (S.  Dak.  1895),  ^3  N.  W.  Rep.  783. 

lege  that  the  defeitdant  had  any  prop-  Vermont. — Adams  v.  Wait,  42  Vt  16. 

erty,  or  that  such  as  he  may  have  had  Tort — Conversion. — In  an  action  for 

was  not  exempt  from  execution,  and  it  conversion  an   execution  against  the 

is  further  defective  because  It  is  in  the  person  may  issue  without  a  previous 

626  Volume  VIIL 


Exsevtioni  agaiiuit  Body.  EXECUTIONS^  E  TC,  Prorequisites  to  Iisuanoo. 

But  under  the  statutes  of  New  York  no  execution  against  the 
person  can  issue  upon  a  judgment  where  no  order  of  arrest  has 
been  previously  obtained  in  the  action,  unless  the  facts  stated  in 
the  complaint  necessarily  import  liability  to  arrest,  and  unless  the 
cause  of  action  and  the  cause  of  arrest  are  identical.^   If  the  grounds 

order  of  arrest.     Lembke's  Case,  ii  do  so.     It  was  held  that  the  action 

Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  was  ex  contractu^  and,  no  order  of  ar- 

72;  Richtmeyer  r.  Remsen,  38  N.  Y.  rest  having  been  issued,  a  judgement  in 

206;  Segelken  v.  Meyer,  94  N.  Y.  473.  plaintiff's  favor  did  not  authorize  an 

And  this  is  so,  although  the  complaint  execution  against  the  person.     Chapin 

alleges  a  contract  of  bailment,  and  de-  v,  Foster,  loi  N.  Y.  i. 

mands  judgment  for  the  sums  received  Where  Action  of  Contract  Is  Converted 

bjr  defendant  as  bailee.  Lembke'sCase,  Into  One  of  Tort. — Where  an  order  of 

II  Abb.  Pr.  N.  S.   (N.  Y.  Supreme  arrest    in    an    action    of    contract    is 

Ct.)  72.  vacated,   and   the  complaint  is  after- 

Wilful  Injury  to  Property, — And  wards  so  amended  as  to  make  it  one 
the  same  is  the  case  where  defendant  of  tort,  an  execution  against  the  per- 
is shown  to  have  been  guilty  of  wilful  son  is  not  void,  notwithstanding  the 
injuries  to  property.  Niverv.  Niver,  order  of  arrest  has  been  vacated. 
igAbb.  Pr.  (N.  Y.  Supreme  Ct.)  14.  Carrigan  v.  Washburn,   18  Civ.  Pro. 

Personal  Injury, — A  body  execution  Rep.  (N.  Y.  CityiCt.)  77. 
may  also  be  issued  on  a  judgment  in  an  Where  a  complaint  is  so  drawn  that 
action  for  personal  injuries,  though  no  it  is  doubtful  whether  the  action  is 
order  of  arrest  was  obtained.  Ritter-  one  of  tort  or  of  contract,  and  plain- 
man  r.  Ropes,  52  N.  Y.  Super.  Ct.  tiff  afterwards  elects  to  base  his  action 
236.  Compare  Ryall  xk  Kennedy,  41  upon  tort,  no  execution  against  the 
N.Y.  Super.  Ct.  531  (decided  in  a  dif-  person  can  be  allowed.  Baker  v. 
ferent  statutory  provision).  Baker,  21  N.  Y.  Wkly.  Dig.  64. 

Fraud. — Where,  in  an  action  for  the  Where  Action  of  Tort  ia  Converted  Into 

surrender  and  cancellation  of  a  bond  One  of  Contract. — Where  plaintiff  com- 

and  mortgage  upon  real  estate,  upon  mences  an  action  to  recover  damages 

the  ground  that  defendant  procured  for  fraud,  and  procures   an  order  of 

them  from  plaintiff  by  fraud  and  false  arrest  upon  the  identical  facts  consti- 

pretenses,  plaintiff  succeeded,  and  de-  tuting  the  cause  of  action  as  stated  in 

fendant  canceled  the  bond  and  mort-  the  complaint,  but  subsequently  aban- 

gageasrequiredby  the  judgment,  after  dons  his  cause  of  action  and  procures 

die  return  unsatisfied  of  an  execution  a  judgment  upon  contract,  no  ca,  sa. 

against    the    property    for    the  costs  can  issue    on    such    judgment,    even 

awarded  plaintiff  by  such  judgment,  it  though  defendant  omitted  to  move  to 

was  held  that  an  execution  might  be  set   aside    the  order  of  arrest  before 

issued  therefor  against  the  person  of  de-  judgment.     Elwood  v,  Gardner,  45  N. 

fendant  although  an  order  of  arrest  was  Y.  349. 

not  granted  in  the  action.    Thegrava-  1.  Wood  v,  Henry,  40  N.  Y.  124; 

men  of  the  action  was  fraud,  and  the  Elwood   v.   Gardner,   45   N.    Y.  349; 

case  was  within  subdivision  2  of  section  Goodwin  v,  Griffis,  88  N.  Y.  629;  Sher- 

549.    Finkemaur  v,  Dempsey,  8  Civ.  wood  v.  Pierce,  50  N.  Y.  Super.  Ct. 

Pro.  Rep.  (N.  Y.  C.  PI.)  418.  378;  -«tna  Ins.  Co.  v.  Shuler,  28  Hun 

Contnct. — The  complaint  alleged  in  (N.  Y.)  338;  Pam  v,  Vilmar,  52  How. 

substance  that  plaintiff,  having  in  his  Pr.  (N.  Y.  Supreme  Ct.)  238;  Dono- 

possession  certain  property  pledged  to  van  v.  Cornell,  8  Civ.  Pro.   Rep.    (N. 

him  as  security  for  a  debt,  delivered  Y.  C.  PI.)  283;  Kedenburgh  v.  Mor- 

the  same  to  defendant  under  an  agree-  g&n,  4  Bosw.  (N.  Y.)  646;  Fassett  v. 

ment    between    the    parties  and   the  Tallmadge,  37    Barb.    (N.   Y.)    436; 

pledgor  that  defendant  should  receive  Graves  v.  Waite,  59  N.  Y.  156;  Neftel 

th«*  property,  sell  the  same,  and  out  of  v.  Lightstone,  77  N.  Y.  96;   Humph- 

th.-  proceeds  pay  plaintiff's  claim,  that  rey  v.  Brown,  17  How.  Pr.  (N.  Y.  Su- 

u*-fendant  sold  the  property,  and  has  premeCt.)  481;  Sparman  v,  Keim,  83 

in  his  possession  sufficient  of  the  avails  N.  Y.  250;  Graeffe  x\  Currie,  52  N.  Y. 

to  pay  plaintiff's  debt,  but  refuses  to  Super.  Ct.  554;  Atocha  v.  Garcia,  24 
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of  arrest  are  extrinsic  to  the  cause  of  action,  and  the  cause  of 
action  is  not  one  which  of  itself  would  entitle  the  plaintiff  to  a 
body  execution,  without  a  prior  order  of  arrest  having  been 
granted,  the  fact  that  the  complaint  contains  allegations  which 
would  entitle  plaintiff  to  an  order  of  arrest  will  not  authorize  the 
issuance  of  a  body  execution.  It  is  not  necessary  or  proper  to 
set  forth  such  facts  in  the  complaint,  because  they  constitute  no 
part  of  the  cause  of  action  and  are  not  relevant  or  necessary 
to  be  proved.* 

If,  however,  an  order  of  arrest  is  obtained  before  judgment  and 
is  not  vacated,  an  execution  against  the  person  predicated  thereon 
may  be  issued  upon  the  judgment,  although  the  cause  of  action 
as  stated  in  the  complaint  is  not  a  ground  of  arrest.  Under  these 
circumstances  it  is  not  necessary  that  the  judgment  record  show 
liability  of  defendant  to  arrest.* 

How.  Pr.  (N.Y.  Super.  Ct.)  i86;  Cha-  no  order  of  arrest  has  been  issued  a 

pin  V,  Foster,  loi  N.  Y.  i;  Bullen  v.  direction   in   the    judgment    in  such 

Murphj,  8  Civ.  Pro.  Rep.  (Brookl/n  actions  authorizing  its  enforcement  bj 

Citj  Ct.)  266;  Molenaer  t'.  Koerner,  execution  against  the  person  is  error. 

13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  241,  Proutj  v.  Swift,  51  N.  Y.  594. 

note;  Prouty  v.  Swift,  51  N.  Y.  594.;  Where  the  substantive  cause  of  ac- 

McKay  v.  Draper,  19  Abb.  Pr.  (N.  V.  tion  alleged  in  the  complaint  is  the 

Supreme   Ct.)    306,    note.      See    also  debt  sought  to  be  recovered,  and  fraud 

Peebles  v.  Foote,  83  N.  Car.  102.  is  also  averred,  the  fraud  being  inci- 

1.  Elwood  TA.  Gardner,  45  N.  Y.  352;  dental  and  only  important  to  plaintiff 

Richtmeyer  v.  Remsen,  38  N.  Y.  206;  as  furnishing  the  ground  for  obtaining 

^tna  Ins.  Co.  v.  Shuler,  28  Hun  (N.  the  provisional  remedy  of  arrest,  thf 

Y.)  338;  Segelken  v.  Meyer,  94  N.  Y.  allegations  of  fraud  in  the  complaint 

473;  Sherwood  v.   Pierce,  50  N.  Y.  are  immaterial  and  unnecessary,  and  a 

Super.  Ct.  378 ;  Prouty  i*.  Swift,  51  N.  prior  order  of  arrest  in  the  action  is  a 

Y.  594;  Shuman  v.  Strauss,  52  N.  Y.  prerequisite  to  an   execution  against 

407;  Wood   V.   Henry,  40  N.  Y.  124;  the  body.     Atocha  v.  Garcia,  24  How. 

Corwin  v.   Freeland,   6  N.    Y.    563;  Pr.  (N.  Y.  Super.  Ct.)  186. 

Field  V.  Morse,  8  How.  Pr.  (N.  Y.  Su-  2.  Corwin  v,  Freeland,  6  N.  Y.563; 

preme  Ct.)  47;  Cheney  v,  Garbutt,  5  Lovee  v.  Carpenter,  3  Abb.  Pr.  N.  S. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  467;  (N.  Y.  C.    PI.)   309;    How  t;.  Frear, 

Church  of  the  Redeemer  v.  Crawford,  13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  241, 

36  N.  Y.  Super.  Ct.  307,  reversing- 14  note;  Cheney  v,  Garbutt,  5  How.  Pr. 

Abb.  Pr.  N.  S.  (N.  Y.)  200.  (N.  Y.  Supreme  Ct.)  467;  Ginochior. 

AppUoaUon  of  Rule.— *' For  instance,  Figari,  4   E.   D.  Smith  (N.  Y.)  227; 

in  an  action  upon  contract  to  recover  Bull  zk  Melliss,  13  Abb.  Pr.  (N.   Y. 

a  debt,  it  would   be   improper  to  set  Supreme  Ct.)  241;  Crowell  v.  Brown, 

forth    that    the    defendant  had  been  17  How.  Pr.  (N.  Y.  Supreme  Ct.)  68; 

guilty  of  fraud  in  contracting  the  debt,  Smith  v,  Knapp,  30  N.  Y.  581. 

or  that  he  had  disposed  of  his  property  **  The  right  to  arrest  may  be  re- 

with  intent  to  defraud  his  creditors."  garded  as  a  punitory  enlargement  of 

Elwood   V.   Gardner,   45   N.  Y.   352;  the  remedy  against  the  defendant,  the 

Graves  v.  Waite,  59  N.  Y.  156.  effect  of  which  may  be  advantageous 

Where  a  complaint  in  an  action  to  to  the  plaintiff.    As  the  right  to  arrest 

recover  money  had  and  received  sets  does    not    rest,  therefore,    upon  the 

forth  a  cause  of  action  which  entitles  form   of    the    action,    the    judgment 

plaintiff  to  a  judgment  without  regard  record  may  not  show  any  right  to  issue 

to  the  character  of  the  defendant's  em-  an  execution  against  the  person,  and 

ployment,   allegations    showing    that  in  such  a  case  the  plaintiff  may  resort 

such  employment  was  of  a  fiduciary  to  evidence    aliunde  to    justify  the 

character  are  not  issuable,  and  where  issuing  of  such  a  process."    Lovee  v. 
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In  California  the  court  takes  a  directly  opposite  view.  Even 
though  an  order  of  arrest  has  been  obtained  before  judgment,  the 
complaint  must  set  out  grounds  sufficient  to  authorize  the  issu- 
ance of  a  ca.  sa.,  whether  extrinsic  to  the  cause  of  action  or  not, 
and  the  judgment  must  state  these  facts.^ 

(2)  To  Entitle  Defendant  to  Execution. — If  the  cause  of  action 
as  stated  in  the  complaint  is  not  such  as  to  authorize  an  order  of 
arrest,  and  no  order  of  arrest  for  defendant  has  been  issued  and 
served,  he  cannot,  on  recovering  judgment,  have  execution  against 
the  body  of  plaintiff  for  costs.*  But  if  the  cause  of  action  is  one 
for  which  defendant  may  be  arrested,  he  is  entitled,  on  recovering 
judgment,  to  an  execution  against  the  body  of  plaintiff  for  costs 
although  no  order  for  arrest  of  defendant  had  been  issued.' 

Carpenter,  3  Abb.  Pr.  N.  S.  (N.  Y.  judgment,  can  only  issue  upon  direc- 

C.  PI.)  310.  tion  of  the  court  to  that  effect,  based 

Arrest  of  One  Defandant. — Where  an  upon  the  special  facts  found,  and  such 

order  of   arrest    issued    against    two  facts  cannot  be  considered  by  the  jury 

defendants  on  facts   extrinsic   to   the  unless  averred  in  the  pleadings.     Side 

cause  of  action  is  executed  against  one  issues  upon  affidavits  are  not  the  issues 

only,  and  judgment  is  rendered  against  upon   which  juries  pass.     The   arrest 

both,  and  a   ca,  sa,  is  issued  against  upon  affidavit  is  only  intended  to  secure 

only  the  defendant  who  was  arrested,  the    presence  of   the  defendant    until 

the   execution  is    nevertheless   valid,  final  judgment;  and,  in  order  to  detain 

although  the  order  of  arrest  was  not  and   imprison  his   person  afterwards, 

executed  against  both,  and  the  execu-  the  fraud  must  be  alleged  in  the  com- 

tion  issued  did  not  run  against  both,  plaint,  be  passed   upon  by   the  jury, 

Whitman  v,  James,  62   How.  Pr.  (N.  and  be   stated   in   the  judgment.     In 

Y.  C.  PI.)  132.  nearly  every  case  in  which  an  arrest  is 

Whertt  Order  of  Arrest  is  Vacated  be-  allowed  by  the  statute,  the  facts  author- 
five  Judgment.  —  Where  an  order  of  izing  the  arrest  also  constitute  the 
arrest  has  been  obtained  before  judgr  causeof  the  action,  and,  of  course,  must 
ment,  and  is  subsequently  vacated,  tlie  necessarily  be  stated  in  the  complaint, 
right  to  execution  against  the  person  In  the  few  instances  where  the  circum- 
is  the  same  as  if  no  order  of  arrest  stances  authorizing  an  arrest  occur 
had  been  obtained,  and  in  such  a  case  r-ubscquently  to  the  filing  of  the  com- 
defendant  is  not  liable  to  an  execution  plaint,  application  should  be  made  to 
against  his  person  because  the  jury  the  court  either  to  amend  the  orig- 
have  found  that  he  committed  a  fraud  inal,  or  to  file  a  supplemental,  com- 
in  contracting  the  debt.  Stcllc  v.  plaint,  so  as  to  set  forth  the  facts  upon 
Palmer,  11  Abb.  Pr.  (N.  Y.  Super,  which  execution  against  the  person  of 
CL)  62.  the  defendant  will  be  asked  in  the  en- 

1.  Davis  V,  Robinson,  10  Cal.  411;  forcementof  the  judgment  sought.   By 

Payne  v.  Elliot,  54  Cal.  339.     See  also  requiring  the  charges  to  be  stated  in  the 

Merritt  v.  Wilcox,  52  Cal.  243.  complaint,  the  rights  of  the  defendant 

Reason  for  Rnle. — **To  authorize  a  will  be  fully  guarded.  He  can  then 
judgment  convicting  the  defendant  of  meet  the  charges,  and  have  a  fair  op- 
fraud,  the  facts  upon  which  the  charge  portunity  of  defending  himself  by  a 
is  based  must  be  specifically  alleged  in  trial  before  the  jury."  Davis  v.  Rob- 
the  complaint.  A  judgment  is  thede-  inson,  10  Cal.  412. 
termination  of  the  rights  of  the  parties  2.  People  v.  Carpenter,  46  Barb, 
upon  the  facts  pleaded,  and  it  cannot  (N.  Y.)  619;  Purchase  v.  Bellows,  19 
in  any  event  exceed  the  relief  war-  Abb.  Pr.  (N.  Y.  Super.  Ct.)  306;  Mer- 
ranted  by  the  case  stated  in  the  com-  ritt  v.  Carpenter,  2  Keyes  (N.  Y.) 
plaint.     Execution  against  the  person,  462. 

unlike  an  execution  against  the  prop-  3.  Kloppenberg  v,  Neefus,  4  Sandf. 

erty  of  the  defendant,  which  follows,  (N.    Y.)   655 ;    Catlin  v.  Adirondack 

as  a  matter  of  course,  upon   a  money  Co.,   20   Hun  (N.  Y.)    19;  Brown  v. 
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If  the  cause  of  actlbn  is  such  as  to  entitle  plaintiff  to  an  order 
of  arrest,  and  he  fails  in  such  action,  execution  may  issue  against 
the  body  of  plaintiff  for  costs  without  any  order  of  court  for  that 
purpose.^ 

c.  Return  of  Fi.  Fa.  Unsatisfied. — ^At  common  law 
plaintiff  might  sue  out  ^fi,fa,y  and  if  his  debt  was  not  thereby 
satisfied  he  might  then  take  out  a  ca,  sa.^  but  a  ca.  sa,  might,  at 
the  plaintiff's  option,  be  sued  out  in  the  first  instance.*  Under 
the  statutes  of  some  states,  an  execution  against  the  person  of 
defendant  cannot  issue,  unless  an  execution  against  his  property 
has  been  previously  issued  and  returned  unsatisfied,^  either  in 
whole  or  in  part.* 

d.  Demand. — In  Illinois,  before  an  execution  can  issue  against 
the  body  of  a  debtor,  for  refusal  to  deliver  his  estate,  there  must 
be  a  demand  for  property,  and  a  refusal  on  the  part  of  the  debtor.^ 

Brockett,   55     How.     Pr.    (Herkimer  the  judgment  maybe  made  bj  an  ordi- 

County  Ct.)  32.  narj  execution  against  the  property  of 

Where  Costa    Exceed    Verdict. — If    a  the  judgment  debtor."    Baker  t^.  State, 

party  brings  an  action  by  the  nature  of  109  Ind.  49. 

which  he  can  have  an  execution  against  Wliai  Betam  Sufllelciift  to  Antliorhe 

the  person,  and  the  amount  of  recovery  lamanct  of  Ca.  8a. — ^A  sheriff's  return 

is   less  than  the  costs   in  the  action,  on  execution,  in  an  action  for  conver- 

defendant  may  imprison  him  for  the  sion,  that  upon  diligent  search  he  can 

excess  above  the  recovery.     Philbrook  find  no  personal  property  out  of  which 

z'.  Kellogg,  21  Hun   (N.  Y.)  238.  to  satisfy  the  execution,  and  that  on 

Execution    against   Qoardlan. — So  if  his  demand  for  real  estate  the  defendant 

.cuch  an  action  is  brought  in  the  name  had  turned  out  a  lot  which  was  worth- 

of  an  infant  by  his  guardian  ad  litem^  less,  and    therefore    he    returned  the 

and  defendant  recovers  judgment,  he  execution  unsatisfied,  is  sufficient  to 

may  have  an  execution  against  the  per-  authorize  the  issuing  of  an  execution 

.<:on  of  the  guardian  in  the  same  man-  against  defendant's  body.  /jfreMowiy, 

ner  as  though  he  were  the  plaintiff.  12  Wis.  52. 

Miller  v,  Woodhead,  52  Hun  (N.  Y.)  Where  payment  of  an  execution  nm- 

127.  ning  against  the  body  is  refused  on  de- 

1.  Kloppenberg  v.  Neefus,  4  Sandf.  mand,  and  the  debtor  also  refuses  to 
(N.  Y.)  655;  Miller  v.  Woodhead,  52  turn  out  property  on  which  to  levy  it, 
Hun  (N.  Y.)  127.  and  the  officer  knows  of  no  property 

2.  2  Tidd's  Pr.  1025.  belonging  to  the   debtor,  he  is  not 
8.  Noe  z'.  Christie,  15  Abb.  Pr.  N.    bound    to    search    for    property,  but 

S.  (N  .Y.  Super.  Ct.)  346;  Bergman  v,  may  immediately  levy  upon  the  body- 
Noble,  45  Hun  (N.  Y.)  133;  Olcott  Bulkley  v.  Finch, 37 Cfonn.  75 ;  Allen  r. 
V.  Lilly,  4  Johns.  (N.  Y.)  407 ;  Scott  v.  Gleason,  4  Day  (Conn.)  376. 
Shaw,  13  Johns.  (N.  Y.)  378;  Mey-  Walverof  FLFa. — Plaintiff  majwai>'e 
ers  V.  Becker,  29  Hun  (N.  Y.)  567;  a  provision  requiring  the  return  of  an 
Baker  t».  State,  109  Ind.  47 ;  Gwinn  v,  execution  against  property  before  the 
Hubbard,  3  Blackf.  (Ind.)  14;  McDon-  issue  of  an  execution  against  the  pcr- 
ald  V.  Wilkie,  13  111.  22 ;  In  re  Mowry,  son.  New  York  Guaranty,  etc.,  Co. 
12  Wis.  52;  Bulkley  r.  Finch,  37  v.  Roberts,  43  N.  Y.  Super.  Ct.  551, 
Conn.  75;  Kinney  v.  Laughenour,  97  affirmed  71  N.  Y  377. 
N.  Car.  328;  Norman  v,  Manciette,  i  4.  Hoy  v.  Duncan,  33  N.  Y.  Super. 
Sawy.  (U.  S.)  484;  Berry  v.  Hamill,  Ct.  555;  Kinney  r.  Laughenour,  97  N. 
12   S.   &    R.    (Pa.)    210;    Allison    v.  Car.  328. 

Rheam,  3  S.  &  R.  (Pa.)  142.  6.  Maher  v.  Huette,  10  III.  App.  5^; 

"An  execution  against  the  body  is  Tuttle  v.  Wilson,  24  111.  553  {rcerrml' 

an  extraordinary  remedy,  and  is  not  to  ing  Fergus   v.  Hoard,  15  111.  357) « 

be  resorted  to  if  the  amount  due  upon  Huntington  v.  Metzger,  158  111.  27a. 
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e.  Order  Directing  Execution. — If  the  right  to  an  execu- 
tion against  the  person  is  based  on  an  affidavit  filed  after  judg- 
ment, an  order  directing  an  execution,  it  would  seem,  is  necessary. 
But  an  execution  against  the  person  may  issue  without  any 
special  order  of  court  directing  it  if  the  action  is  one  in  which, 
from  its  very  nature,  and  from  the  facts  necessarily  stated  in  the 
complaint  as  the  cause  of  action,  the  plaintiff  would  necessarily 
have  been  entitled  to  an  order  of  arrest.^  And  if  an  order  of 
arrest  has  been  in  fact  granted,  and  remains  in  force,  the  body 
of  defendant  may  be  taken  in  execution  without  any  further  order, 
although  the  facts  entitling  plaintiff  to  an  order  of  arrest  are  not 
inherent  in  the  cause   of  action   itself.^     Under  these  circum- 

imat  Demaad    Snfflolent.— The    de-  2.  Bull  v.  Melliss,  13  Abb.  Pr.  (N. 

mand  must  be  specific.     Reading  the  Y.  Supreme  Ct.)  241 ;   Humphrey  v. 

execution  to  t&e  debtor,  and  askitxg him  Brown,  17  How.  Pr.  (N.  Y.  Supreme 

to  satisfy  it,  is  not  enough.     He  should  Ct.)  481 ;  Fake  v.  E^erton,  3  Abb.  Pr. 

be  made  to  understand  that  if  he  fails  (N.    Y.  Super.  Ct.)   229;   Corwin  v. 

to  comply  he  will  be  liable  to  arrest.  Freeland,  6  N.  Y.  560;  How  v,  Frear, 

Maher  f.  Huette,  10  111.  App.  56.  13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  241, 

Hotlce. — Under  Pub.  Stat,  of  R.  I.,  note;    Elwood  v.  Gardner,  45  N.  Y. 

c.  222,  ^  14,  authorizing  the  issuance  of  349.     But  see  Alden  v,  Sarson,  4  Abb. 

a  ca,  sa.  when  it  is   made  to  appear  Pr.  (N.  Y.  Supreme  Ct.)   102,  which 

that  defendant  has  been  guilty  of  fraud  seems  to  maintain  a  contrary  doctrine, 

in  the  concealment  or  disposal  of  his  although  the  decision  does  not  show 

property,  no  notice  is  necessary  to  ob-  whether  an  order  of  arrest  had  been 

tain  a  body  execution.     Keene,  Peti-  obtained  or  not. 

tioner,  15  R.  I.  294.  It  has  further   been  held  that  al- 

1.  Humplxrey  v.  Brown,   17   How.  though  the  grounds  of  arrest  are  ex- 

Pr.  (N.  Y.  Supreme  Ct.)  481;  Alden  trinsic  to  the  cause  of  action,  and  no 

?'.  Sarson,  4  Abb.  Pr.  (N.  Y.  Supreme  order  of  arrest  has  been  obtained,  an 

Ct.)  102 ;  Lockwood  v.  Van  Slyke,  18  execution  may  issue  without  any  order 

How.  Pr.  (N.  Y.  Supreme  Ct.)   45 ;  of  court  for  that  purpose  if  the  com- 

Delamater  v,  Russell,  4  How.  Pr.  (N.  plaint  sets  out  facts  authorizing  an  ar- 

Y.  Supreme  Ct.)  234;  Corwin  t;.  Free-  rest,  and  defendant  fails  to  answer. 

land,   6   N.   Y.  566;   Koppenberg  v.  Humphrey  t;.  Brown,  17  How.  Pr.  (N. 

Ncefus,  4  Sandf.    (N.  Y.)  655;  Hor-  Y.  Supreme  Ct.)  481.     See  also  Coo- 

mann  r.  Sherin  (S.  Dak,  1895),  65  N.  ney  v.  Van  Rensselaer,  i  Code  Rep. 

W.   Rep.  434;   Winton  v.  Knott  (S.  (N.  Y.)38.    This  decision  is  palpably 

Dak.  1895),  ^3  N.  W.  Rep.  783.  erroneous,  for,  according  to  the  weight 

**  When  the  facts  constituting  the  of  authority,  an  execution  against  the 

rifjht    to    arrest    are  necessarily  and  body  could  not  be  issued  in  such  case, 

properly  apparent  on  the  record,  an  either  with  or  without  a  special  order 

execution  is  issuable  of  course.   This  is  of  court  for  that  purpose. 

the  case  in  all  actions  of  tort  and  in  Time  of  MoTlag  to  Vacate. — Where 

some   actions    on    contract,   such    as  a  defendant  is  arrested   on  grounds 

tliose  for  a  breach  of  promise  of  mar-  extrinsic   to  the  cause  of  action,  as 

riage.    In  these  actions  the  facts  ren-  stated  in  the  complaint,  it  is  his  duty 

der  the  defendant  liable  to  arrest  from  to  move  to  vacate  the  order  of  arrest 

the  very  groundwork  of  the  action."  before  judgment  if  he  desires  to  avoid 

Alden  v.  Sarson,  4  Abb.  Pr.   (N.  Y.  its  effect.     If  he  fails  to  do  this,  or  is 

Supreme  Ct.)  102.  unsuccessful  in  a  motion  to  set  it  aside, 

itL  GaUfimila  the  order  to  issue  exe-  he  cannot  after  judgment  question  the 

cntion  against  the  person  is  embodied  binding  effect  of  the  order,  and  a  ca,  sa. 

in  the  judgment  itself;  no  special  or-  may  issue  without  any  further  order 

der  is  necessary.     See  Davis  v.  Robin-  of  the  court.      Where,  however,  the 

«on,  ID  Cal.  411 ;  Stewart  v.  hevjt  36  action  is  one  which  gives  the  plaintiff 

Gal.  159.  the  right  to  an  order  of  arrest,  and  the 
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stances,  if  a  motion  for  leave  to  issue  an  execution  is  made,  it 
should  not  be  denied,  but  dismissed.^ 

4.  SequisitesofWrit— a.  As  TO  Following  JUDGMENT.— Asa 
general  rule  a  ca.  sa.  must  strictly  follow  the  judgment,  and  be 
warranted  by  it ;  otherwise  it  is  void.^  The  capias  which  issues 
to  enforce  a  joint  judgment  must  be  as  broad  as  the  judgment, 
and  embrace  all  the  defendants  in  it.'  Thus  a  separate  ca.  sa. 
against  one  defendant  on  a  joint  judgment  against  two  cannot  be 
supported.*  And  this  is  so,  even  after  the  other  defendant  has 
been  discharged.*  So  also  on  a  judgment  against  two  it  is  not 
permissible  to  sue  out  a  capias  against  one  and  an  elegit  against 
another.® 

The  execution  should  issue  in  the  name  of  the  plaintiff  in  the 
judgment;^  and,  it  would  seem,  in  the  name  of  all  the  plaintiffs, 
if  there  are  more  than  one.® 

6,  Contents — commenoement. — ^The  commencement  of  a  writ  of 
ca,  sa.,  giving  the  name  of  the  state,  county,  and  officer  to  whom 
it  is  directed,  is  sufficient.® 

To    Whom    Dirooted.  —  The    ca.   sa.   must    be    directed    to   the 

facts  constituting  it  are  identical  with  475 ;  Judson  v.  McLelland,  Busb.  (N. 
the  facts  constituting  the  cause  of  Car.)  262;  Casson  r.  Cureton,  iiMar- 
arrest,  the  defendant  can  contest  the  tin  (La.)  435. 

right  to  arrest  upon  a  preliminary  mo-  Umitallon  of  Rule — New  Tork. — Un- 

tion  to  set  aside  the  order,  and  also  der  the  New  York  statutes  the  rule 

contest  the  alleged   cause   of  action  that  an  execution  must  issue  against  all 

upon  the  trial.     And  he  is  not  con-  the  defendants,  where  there  are  more 

eluded  by  the  order  or  the  decision  than  one,  applies  solely  to  those  cases 

upon  the  motion  to  set  it  aside,  and  where  the  right  to  an  execution  against 

he    may  omit  to   make    the    motion  the  person  follows  from  the  fact  of  a 

altogether,  as  the  trial  upon  the  alleged  judgment  having  been  obtained  in  the 

facts  in  the  complaint  will  furnish  an  action,  and  does  not  depend  upon  any 

opportunity  to  contest  the  facts  in  a  previous  proceeding  in  the  action.  The 

form  preferable  to  that  upon  motion,  rule  is  not  applicable  where  the  right 

If  the  trial  of  such  an  action  results  to  arrest  depends  upon  extrinsic  facts, 

in  favor  of  the  plaintiff  the  record  is  Whitman  v.  James,  i  Civ.  Pro.  Rep. 

conclusive   in  favor  of  the   right  to  (N.  Y.  C.  PI.)  335;  Goodwin  v. Griffis, 

issue  a  ca.sa,,  and  if  for  the  defendant  88  N.  Y.  629. 

the  order  is  of  course  discharged.    El-  6.  Farmers',    etc.,    Nat.    Bank    v. 

wood  v.  Gardner,  45  N.  Y.  352;  Cor-  Crane,  15  Abb.  Pr.  N.  S.  (N.  Y.  Su- 

win  V,  Freeland,6  N.  Y.  560.  preme  Ct.)  434. 

1.  Bull  V.  Melliss,   13  Abb.  Pr.  (N.  6.  Blumfield  v,  Rosewith,  Cro.  Elis. 

Y.  Supreme  Ct.)  241.  573. 

8.  Howzer  v.  Bellinger,  i  Ired.  (N.  T.  Abbott  v,  Daniel,  %  Mete.  (Ky.) 

Car.)  475 ;  }udson  ?'.  McLelland,  Busb.  339,  in  which  it  was  held  that  a  writ 

(N.  Car.)  262;  Wright  v,  Hazen,  24  directing  the  sheriff  to  take  the  prop- 

Vt.  143 ;  Farmers',  etc.,  Nat.  Bank  v,  erty  of  the  defendant  to  pay  and  satisfy, 

Crane,  15  Abb.  Pr.  N.  S.  (N.  Y.  Su-  not  the  plaintiff  in  the  judgment,  but 

preme  Ct.)  434;  Davis  v.  Robinson,  10  the  commonwealth  of  Kentucky,  was 

Cal.  41 1 ;  Casson  v.  Cureton,  12  Mar-  altogether  insufficient, 

tin  (La.)  435.  8.  Farmers',    etc.,    Nat.    Bank    v, 

8.  Judson  V.  McLelland,  Busb.  (N.  Crane,  15  Abb.  Pr.  N.  S.  (N.  Y.  Su- 

Car.)  265;  Fromberger  v.  Karsner,  i  preme  Ct.)   435,   citing'  Crawford  v, 

Houst.  (Del.)  290.  Satchwell,  2  Stra.  1218,  Gra»Pr.  357. 

4.  Clark  v.  Clement,  6  T.  R.  525;  9.  Webster  v.  Farley,  6  Blackf.  (Ind.) 

Howzer  i;.Dellinger,  i  Ired.  (N.  Car.)  163. 
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sheriff  ^  of  the  county  in  which  the  action  is  laid,*  and  that,  too, 
although  the  defendant  was  arrested  in  another  county.' 

Tlio  Judgmont. — The  writ  should  recite  the  recovery  of  a  judgment 
by  plaintiff  against  the  defendant,  the  date,  the  amount,  and  the 
court  in  which  it  was  recovered.* 

Vfttoro  of  Aetion  and  Faeto  Aathorlilag  Arroft. — But  it  need  not  state 
the  nature  of  the  action  in  which  it  was  issued,^  nor  the  facts 
authorizing  the  arrest,®  although  it  has  been  said  that  it  would 
be  well  in  connection  with  the  other  recitals  in  the  execution  to 
make  a  brief  reference  to  the  cause  of  arrest.'^ 

iMoukoe  of  Ft.  Fa. — The  issuance  of  a  fi,  fa,  and  the  return  of  the 
execution  nulla  bona  should  be  stated  if  these  steps  are  by  statute 
made  conditions  precedent  to  the  issuance  of  a  ca,  sa^ 

1.  Cochran  r.  Drake,  i8  N.  J.  L.  9;  of  an  execution  against  the  body  of  a 

Walker  v.  Vick,  2  Dev.  &  B.  ( N.  Car.)  defendant  on  a  justice's  judgment,  does 

99.    See  also  Benedict,  etc.,  Mfg.  Co.  not  so  require,  the  execution  need  not 

V.  Thayer,  31  Hun  (N.  Y.)  614.  recite  that  the  action  was  commenced 

Execotion  Directed  to  Sheriff  or  Jailer,  by  warrant.     Fruitport  Tp.  v,  Muske- 

— ^An  execution  directed  to  the  **  sher-  gon  Circuit  Judge,  90  Mich.  20. 

iff  or  jailer"  is  insufficient.  The  jailer  6.  Kinney    v.   Laughenour,  97   N. 

as  such   is  not  an  officer   to    whom  Car.  325;  Hutchinson  7;.  Brand,  9  N. 

process  ever  issues  to  make  an  arrest.  Y.  2<S;  Matter  of  Remsen,  2  N.   Y. 

Walker  v,  Vick,  2  Dev.  &  B.  (N.  Car.)  Month.  L.  Bui.  55.     See  also  Fake  v. 

99-  Edgerton,  5  Duer  (N.  Y.)  681. 

OonstablAt. — Under  the /ff<//affa  Stat-  7.  Kinney    v,  Laughenour,    97    N. 

utes,  authorizing  the  issuance  of  writs  Car.  329. 

of  ca,sa,  by  justices  of  the  peace,  the  8.  O'Shea  v,  Kohn,  38  Hun  (N.  Y.) 

writ  may  be  directed  to  the  constable.  149;  People  v.  Reilly,  58  How.  Pr.  (N. 

See    Gwinn    v.    Hubbard,    3    Blackf.  Y.  Supreme  Ct.)  218.    See  also  Walker 

(Ind.)  14.  V.   Isaacs,  36  Hun  (N.  Y.)  233;  Berg- 

8.  Cochran  v.  Drake,  18  N.  J.  L.  9;  man  v.  Noble,  45  Hun  (N.  Y.)  133. 

Dudlow  V,    Watchorn,    16    East   39;  County  to  Which  Property  Execntton 

Bineham  on  Executions    157,    note ;  Inmed. — Failure  to  state  the  name  of 

Archbold's  Practice   290;.  Petersd.  on  the  county  to  which  the  property  exe- 

Bail  357.  cution  issued  does  not  render  the  ca, 

8.  Cochran  x*.  Drake,  18  N.  J.  L.  9.  sa.  void.     Such  an  omission  is  merely 

4.  0*Shea  v.  Kohn,  38  Hun  (N.  Y.)  an  irregularity  which  maybe  supplied 

149;  B*  p.  Peacock,  25  Fla.  479;  In  re  by  amendment.     People  v.  Seaton,  25 

Heath,  40  Kan.  333.  Hun  (N.  Y.)  305;  Walker  v,  Isaacs, 

Axnount.— Although  the  statute   re-  36  Hun  (N.  Y.)  233.     Contra ^  People 

quires  plaintiff  to  indorse  upon  a  writ  v.  Reilly,  58  How.  Pr.  (N.  Y.  Supreme 

the  debtor  damages,  and  the  cost,  in  Ct.)  218. 

two  distinct  sums,  an  indorsement  as  Affidavit  of  Frandnlent  Intent. — Al- 
follows:  "Amount  due,  one  hundred  though  a  statute  requires  plaintiff  to 
and  eleven  dollars.  Damages  and  make  affidavit  that  defendant  has  re- 
costs,  one  hundred  and  eleven  dol-  moved  or  is  about  to  remove  his  prop- 
lars,"  is  sufficient.  The  departure  is  ertyfrom  the  jurisdiction  of  the  court, 
too  immaterial  to  be  fatal  to  the  or  that  he  has  fraudulently  conveyed  it, 
writ.  Ferguson  v.  State,  31  N.  J.  L.  or  conceals  it  to  avoid  payment  of  his 
283.  debts,  or  that  he  has  money  sufficient 
B.  Fullerton  v,  Fitzgerald,  10  How.  to  pay  the  judgement,  and  fraudulently 
Pr.  (N.  Y.  Supreme  Ct.)  37;  Fruit-  withholds  it,  it  is  not  essential  to  the 
port  Tp.  r.  Muskegon  Circuit  Judge,  validity  of  a  ca.  sa.  that  it  should  recite 
90  Mich.  20.  these  facts,  as  the  statute  contains  no 
Kettiod  of  Commencing  Action. — In  requirement  to  that  effect.  Street  v, 
Mirhffiran,Rs  the  statute  (How.  Stat.,  §  Vandervoot,  7  Yerg.  (Tenn.)  436.  See 
6952),  which  prescribes  the  contents  also  Lattin  v.  Smith,  i  111.  361. 
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Maadmte. — It  should  command  the  officer  to  take  the  body  of 
defendant,  and  keep  him  safely,  so  as  to  have  his  body  before  the 
court  to  satisfy  for  plaintiff  the  debt  recovered,^  and  to  make 
due  return  of  the  execution  to  the  court  issuing  it.*  If  there  b 
a  statute  prescribing  what  directions  shall  be  given  the  ofHcer,  it 
would  be  well  to  use  the  language  of  the  statute,^  although 
it  has  been  held  that  a  substantial  compliance  with  the  require- 
ments of  the  statute  is  sufficient.* 

c.  Attestation. — The  writ  should  be  properly  attested  by 
the  judge  or  other  officer  of  the  court  authorized  to  issue  it,  but 

1.  Finley  v.  Smith,  4  Dev.  (N.  Car.)  the  said  monejs  at  our  next  Circuit 

98;    Davis     V,    Richmond,    14  Mass.  Court,  to  render  to  the  said  plaintiffs 

473.     See  also  In  re  Heath,  40  Kan.  for  their    damages   and    costs  afore- 

333.  said,"  is  not  vitiated  by  the  latter  di- 

In  State  v.  Reeves,  4  Dev.  &  B.  (N.  rection,   which   is    mere    surplusage. 

Car.)  187,  it  was  held  that  a  precept  Stewart  v,  Cunningham,  22  Ala.  ^. 

commanding  the  sheriff '*  to  take  the  2.  Kinney  v.  Laughenour,  97N.Car. 

body  "  of  the  defendant,  **  and  him  safe-  335. 

ly  keep  until  he  is  discharged  as  the  law  Imgnlultles  aa  to  I>ato  and  Raoe  of 

directs,"   though  informal,  was  yet  a  Betom. — Irregularities  of  a  ca.  sa.,  in 

valid  ca.  sa.     The  court,  in  this  case,  failing  to  state  the  time  within  which 

based  its  decision  on  prior  adjudica-  a  return  must  be  made,  do  not  ren- 

tions  in  the  state,  holding  that  a  man-  der  it  void.     People  v.  Seaton,35  Hun 

date    from   the  magistrate,   indorsed  (N.  Y.)305;  Douglas  v.  Haberstro,  88 

upon  a  judgment,  to  **  execute  and  sell  N.  Y.  611 ;  Fake  v.  Edgerton,  5  Duer 

the  defendant's  property  according  to  (N.Y.)68i.   As,  for  instance,  the direc- 

law,"  was  a  valid  fi*  fa.    The  court,  tion  to  make  the  return  **as  required 

however,  considered  tne  writ  very  de-  by  law,"  instead  of  within  sixty  days 

fective,  and  deprecated  the  necessity  of  its  receipt  by  the  officer.     People  r. 

for  holding  it  sufficient.  Seaton,  25  Hun  (N.  Y.)  305;  Benedict, 

Instances  of  Inanfflolent  Writ. — A  writ  etc.,  Mfg.  Co.  v.  Thayer,  20  Hun  (N. 

commanding  the  sheriff  to  take  the  Y.)  547.     And  an  amendment  should 

body  and  safely  keep,  etc.,  '*  until  the  be   permitted  as  a  matter  of  course, 

sheriff  make  a  sum  of  money,  and  to  Benedict,  etc.,  Mfg.  Co.  v,  Thayer,  ao 

have  that  money  in  court  at  the  re-  Hun  (N.  Y.)  547,  21  Hun  (N.  Y.)  614. 

turn  day."    Finley  v.  Smith,  4  Dev.  So  an  omission  to  state  the  place  to 

(N.  Car.)  95.  which  the  return  must  be  made  is  a 

A  writ  commanding  the  sheriff  to  mere  irregularity  which  does  not  ren- 

take  the  body  of  defendant,  and  him  der  the  writ  void.     Fake  v.  Edgerton, 

safely  keep  "  until  he  is  discharged  as  5  Duer  (N.  Y.)  681. 

the  law  directs."    State  v.  Reeves,  4  3.  Kinney  v.  Laughenour,  97  N.  Car. 

Dev.  &  B.  (N.  Car.)  187.  328,  in  which  the  court  said :  **  It  ought 

A  writ  directing  the  officer  to  levy  to  have  commanded  the  sheriff,  or  other 

the  amount  of  the  defendant's  goods,  properofficer,  as  directed  by  the  statute 

and  for  want  of  goods  to  take  his  body,  (the  Code,  $  448,  par.  3),  to  arrest  the 

In  this  case  the  court  said  :  *'  There  is  defendant,  *  and  commit  him  to  the  jail 

no  such  writ  as  this  known  to  the  com-  of  the  county  until  he  shall  pay  the 

mon  law.     Our  statute  authorized  no  judgment  or  be  discharged  according 

such  writ,  nor  is  there  any  sanctioned  to  law.*" 

precedent  to  support  the  issue  of  such  4.  Hutchinson  v.   Brand,  9  N.   Y. 

writ."     Gwinn  v.   Hubbard,  3  Blackf.  208.     In  this  case  the  execution  com- 

(Ind. )  14.  manded  the  sheriff  to  arrest  defendant, 

Effect  of  SnrplTuage. — hca.sa.  which,  and  commit  him  to  jail  till  he  should 

after  commanding  the  sheriff  to  take  pay  the  judgment  according  to  law, 

the  body  of  defendant  to  satisfy  plain-  omitting  the  words  **or  be  discharged  " 

tiffs'    debt    and    costs,  contams    the  before  the  words  "  according  to  £w," 

further  direction,  "  and  that  you  have  as  found  in  the  statute. 
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no  defect  in  the  teste,  or  even  an  omission  of  it,  will  render  the 
writ  invalid.* 

6.  Amendment  of  Writ. — Certain  defects  in  a  writ  of  ca.  sa.  are 
amendable.  Thus  the  writ  may  be  amended  where  the  grounds 
therein  stated  do  not  conform  to  the  judgment  ;^  where  there  is 
a  mistake  in  the  name  of  the  party  ;^  for  mistake  in  the  amount 
as  stated  in  the  execution  ;^  for  want  of  seal  of  the  proper  court ;  ^ 
for  defective  teste  or  omission  of  teste ;  ®  and  for  omission  of  a 
clause  directing  the  time  within  which  the  return  is  to  be  made.'' 

6.  Simultaneous  Issuance  of  Property  and  Body  Executions  Not 
Permissible. — At  common  law  the  plaintiff  in  execution  may  take 
out  executions,  against  the  property  of  defendant  and  against  his 
person  at  the  same  time.®  He  may  pursue  each  execution  until 
satisfaction  is  obtained  on  one,  but  he  cannot  proceed  on  them 
all  simultaneously.®    Although  there  are  some  decisions  to  the 

1.  2  Ld.  Ra/m.  1096;  Douglas  v.  be  amended  on  payment  of  the  costs 
Haberstro,  88  N.  Y.  611;  People  v,  where  it  appeared  that  plaintiff  had 
Seaton,  25  Hun  (N.  Y.)  305;  M'Intjre  not  levied  more  than  seven  hundred 
V.  Rowan,  3  Johns.  (N.  Y.)  144;  Peo-  pounds.  Moujs  v,  Leake,  8  T.  R.  416, 
pie   V.   Van    Hoesen,  62    How.    Pr.  note  a. 

(Cortland  County  Ct.)  76;  Jordan  v.  5.  Dominick  v,  Backer,  3  Barb.  (N. 

Porterfield,  19  Ga.  140.     But  see  Her-  Y.)  17. 

nandez  v.  Drake,  81  111.  34.  6.  People  v.  Seaton,  25  Hun  (N.  Y.) 

Omission  of  teste  is  a  mere  irregu-  305;  Douglas  v.  Haberstro,  88  N.  Y. 

laritj  which  may  be  amended  or  dis-  618. 

regarded,   and   of  which  the  sheriff,  7.  Benedict,  etc.,  Mfg.  Co.  v.  Thayer, 

either  in  his  official  character  or  as  bail,  20  Hun  (N.  Y.)  547,  21  Hun  (N.  Y.) 

could  not  take  advantage.     Douglas  v.  614;  People  v,  Seaton,  25  Hun  (N.  Y.) 

Haberstro,  88  N.  Y.  618.  305. 

Ecroneoni  Date. — A  ca,  sa,  which  is  8.  Primrose  v,  Gibson,  2  D.   &  R. 

erroneously  dated,  so  that  at  the  time  193,  16  E.  C.  L.  78;  Miller  v,  Parnell, 

of  its  date  the  person  in  whose  name  6  Taunt.  370,  i  E.C.  L.  414;  Knight  t;. 

it  bears  teste  was  not  the  judge  of  the  Coleby,  5  M.  &  W.  274;  Hodgkinson 

court  from  which  it  issued,  is  not  void,  v,  Whalley,  2  Cromp.  &  J.  86;  Grant 

but  only  irregular.     Jordan  v.  Porter-  v.  Potts,  2  Miles  (Pa.)  164;  Davies  v. 

field,  19  Ga.  139.      See  also  Sutton  v.  Scott,  2  Miles    (Pa.)    52 ;   Allison   v. 

Cardross,  i  D.  P.  C.  511.  Rheam,  3  S.  &  R.  (Pa.)  142;  Young 

2.  Austin  V.  Whitehead,  6  T.  R.  436.  v.  Taylor,  2  Binn.  (Pa.)  218;  Pontius 
8.  2  Tidd's    Pr.    1028;    Barne    10;  v.   Nesbit,   40  Pa.    St.   309;  Burk  v. 

Mackie  t».  Smith,  4  Taunt.  322 ;  Newn-  M'Fall,  2  Browne  (Pa.)  143 ;  Mazyck  v, 

ham  t?.  Law,  5  T.  R.  577.     In  this  case  Coil,  2  Bailey  (S.  Car.)   loi ;  Miller 

one  of  two  plaintiffs  died  before  in-  v.  Bagwell,  3  McCord  (S.  Car.)  429; 

terlocutory  judgment,    but    the    suit  State  v.  Guignard,  i  McCord  (S.  Car.) 

went  on  to  execution  in  the  name  of  176;  Wheeler  v.    Bouchelle,   5   Ired. 

both,  and  a  ca.  sa.  issued  thereon.     It  (N.  Car.)  584;  McNair  v.  Rngland,  2 

was  held   that  the  ca.   sa.   might  be  Dev.  Eq.  (N.  Cat.)  43.     Contra^  Craig 

amended  by  striking  out  the  name  of  v.  Adair,  22  Ga.  373. 

the  plaintiff  who  had  died.  He  may  sue  out  as  many  executions 

4.  Mouys  V.  Leake,  8  T.  R.  416,  note  as  he  chooses,  but  must  take  care  how 

a;  M'Cormack  v.  Melton,  i  Ad.  &  El.  he  uses  them,  for  he  will  be  liable  to 

331,  28  E.  C.  L.  100;  Laroche  V.  Was-  defendant  for  any  abuse  of  process, 

brough,  2  T.  R.  739.  McNair  v,  Ragland,  2  Dev.  Eq.   (N. 

Thus,  where  the  amount  was  cited  in  Car.)  42. 

the  execution  as  one  thousand    four  9.  Mazyck    v.   Coil,   2    Bailey    (S. 

hundred  pounds,  and  the  amount  of  Car.)  loi ;  Miller  xi.  Bagwell,  3  Mc- 

the    judgment    was    seven    hundred  Cord  (S.  Car.)  429;  States.  Guignard, 

pounds,  it  was  held  that  the  writ  might  i  McCord  (S.  Car.)  176;  Hodgkinson 
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contrary,^  the  weight  of  authority  holds  that  if  plaintiff  sue  out  a 
fi.  fa*  and  proceed  on  it,  he  cannot  execute  2^ca.  sa.  before  a  return 
of  the  fi.  fa,y  whether  a /{.  fa.  produces  only  partial  satisfaction' 
or  no  satisfaction  at  all,^and  that  a  levy  on  a  fi.  fa.  having  once 
been  made  it  cannot  be  abandoned  nor  withdrawn,  and  the  body 
of  the  defendant  taken  in  execution  thereafter.^  There  are, 
however,  some  decisions  which  hold  that  if  a  ca.  sa.  and  fi,  fa. 
are  issued  simultaneously,  and  both  are  executed,  a  defendant 
may  elect  which  shall  stand,  and  that  the  other  shall  be  set 
aside  on  his  application.'^ 

7.  Effect  of  Body  Execution  —  a.  In  General. — According  to 
some  decisions,  at  common  law,  the  taking  of  a  defendant's  person 
under  a  ca.  sa.  operated  as  a  discharge  of  the  judgment  and  as  a 
satisfaction  of  the  debt  to  all  intents  and  purposes.^    The  weight 

V.  Whalley,  2  Cromp.  &  }.  86;  Miller  Betom  to  bo  Kado  aft  Tocm  Time.— In 

V.  Parnell,  6  Taunt  370^   i  £.  C.  L.  Maryland,  where  goods  taken  under 

414.  iifi.fa.  have  been  sold  for  a  part  of 

Tho  Boaaon  for  Tbla  la  Obylona. — The  the  amount  taken  on  judgment,  a  ca. 

execution  of  one  writ  supersedes  the  ja.  cannot  be  legally  issued  for  the  resi- 

other.     Taking  the  body  on  a  ca.  sa.  due  until  the  sheriflT  has  made  a  final 

is  in  contemplation  of  law  a  satisfac-  return  of  the  f.  fa.,  showing  what  has 

tion  of  the  debt.     To  proceed  with  a  been  done  with   the   property.    This 

fi.  fa.  after  the  execution  of  a  ca.  sa.,  return   should  be  in  term  time,  and, 

would  be  taking  a  double  satisfaction,  if  made  to  the  clerk's  office  in  the  re- 

So  to  proceed  with  a  ca.  sa.  after  levy  cess,  it  is  void.     The  same  principles 

of  2ifi.  fa.  would  be  improper  because  apply    to    a   vendi.   exf.    Turner  v. 

such  a  levy  va  prima  facie  evidence  of  Walker,  3  Gill  &  J.  (Md.)  377. 

satisfaction.     Miller  v.  Bagwell,  3  Mc-  8.  Miller  v.  Pamell,  6  Taunt  370,  i 

Cord  (S.  Car.)  429.  E.  C.  L.  414;  Lawes  v.  Codrington, 

1.  Mazyck  v.  Coil,  2  Bailey  (S.  Car.)  i  D.  P.  C.  30;  Chapman  v.  Bowlby,  8 
101 ;  Cary  v.  Gregg,  3  Stew.  (Ala.)  442 ;  M.  &  W.  249;  Andrews  v.  Saundenon, 
Edmunds  V.  Ross,  9  Price  5 ;  Dicas  v.  i  H.  &  N.  725;  Turner  r.  Walker,  3 
Warne,  10  Bing.  341,25  E.  C.  L.  158;  Gill  &  J.  (Md.)  377;  McNair  r. 
Knight  V.  Coleby,  5  M.  &  W.  274.  Ragland,   2   Dev.    Eq.  (N.   Car.)  43; 

In  Knight  v.  Coleby,  5  M.  &  W.  Wheeler  v.  Bouchelle,  5  Ired.  (N. 
274,  it  was  held  that  where  goods  were  Car.)  584;  Champenois  t».  White,  1 
seized  under  a  f.  fa.,  and  defendant  Wend.  (N.  Y.)  92;  McGehe  v.  Hand- 
told  the  officer  that  he  had  sold  them  ley,  5  How.  (Miss.)  629;  Burk  r. 
to  cheat  plaintiff,  he  could  be  taken  M'Fall,  2  Browne  (Pa.)  144. 
on  a  ca.  sa.  without  any  return  of  the  4.  Cutler  v.  Colver,  3  Cow.  (N.  Y.) 
ft. /a.  30;  Andrews  zf.  Saunderson,  i  H.  &  N. 

In  Dicas  v.  Warne,  10  Bing.  341,  25  725. 

E.  C.  L.  158,  it  was  held  that  where  Wherever  anything  has  been  done 

the  fi.  fa.  proved  ineflfectual   because  under  the  writ  which  may  make  it  net- 

defendant's  goods  were  already  in  cus-  essary  for  the  sheriiT  to  defend  himself 

/(7///A /^i'5,  assigned  under  a  bill  of  sale,  under  the  writ,  what  has  been  done 

plaintin  might  issue  a  ca.  sa.  before  a  cannot  be  treated  as  a  nullity,  and  the 

return  of  theyT.yii.  writ  must  be  returned.     Andrews  r. 

In  Edmunds  v.  Ross,  9  Price  5,  it  Saunderson,  i  H.  &  N.  725. 

was  held  that  a  ca.  sa.  might  be  sued  6.  Grant  v.  Potts,  2  Miles  (Pa.)  164; 

out  before  the  return  of  a  fi.fa.  ren-  Davies  v.   Scott,   2   Miles   (Pa.)    52; 

dered  inoperative  by  defendant's  goods  Young  v.  Taylor,  2  Binn.  (Pa.)  218, 

being  in  possession  of  another  claimant.  6.  JBx  p.  Knowell,  13  Ves.  Jr.  193; 

2.  Wilson  V.  Kingston,  2  Chit.  Rep.  Foster  t'.  Jackson,  Hob.  52;  Bumaby's 
203,  18  E.  C.  L.  307;  Ilodgkinson  v.  Case,  i  Stra.  653;  Howe  f.  Buffalo, 
Whalley,  2  Cromp.  &  J.  86;  Olcott  r'.  etc.,  R.  Co.,  38  Barb.  (N.  Y.)  124, 
Lilly,  4  Johns.  (N.  Y.)  407.  affirmed -^^j  N.  V.  297;  Cooper  :•.  Biga- 
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of  authority,  however,  is  to  the  contrary.    Arrest  on  a  body 
execution  is  not  generally  considered  to  operate  as  a  satisfaction 

of  the  judgment,  but  simply  as  a  suspension  for  the  time  being  of 
the  other  remedies  of  the  creditor  thereon.*     While  it  continues, 

low,  I   Cow.    (N.  Y.)  56;    Beaty  v.  v.  Morrison,  49  N.  H.  69;  WiUard  z\ 

Beatj,  ajohns.  Ch.  (N.  Y.)  430;  Stover  LuU,  30  Vt.  373 ;  Clement  v.  Garland, 

V.  Duren,   3  Strobh.    (S.   Car.)  448;  53  Me.  437 ;  Tayloe  t».  Thomson,  5  Pet. 

Twining    v.    Foot,    5  Cush.    (Mass.)  (U.  S.)  369;    Rockhill  v,   Hanna,  15 

514;    Murray    v.    Shearer,    7    Cush.  How.  (U.  S.)   196;  Freeman  v,   Rus- 

(Mass.)  333;    Magniac   v.   Thomson,  ton,  4    Dall.   (Pa.)    214;    Sharpe    v. 

15  How.  (U.  S.)  281;  Hustick  V.Allen,  Speckenagle,   3  S.   &   R.    (Pa.)   465; 

I  N.  J.  L.  195.  Tracy  v.  Preble,  117  Mass.  4 ;  Kennedy 

If  an  agent  is  charged  in  execution  v.  Duncklee,  i  Gray  (Mass.)  68;  Moore 

upon  a  judgment   recovered   against  v.  Loring,   106  Mass.  455;  Warrens- 

him,  this   is   the   highest  satisfaction  burg  v.   Simpson,  22  Mo.  App.  695; 

known  to  the  law,  and  is  equivalent  to  Saunders   v.    M'Cool,    i    Strobh.  (S. 

an  actual  payment  by  him,  in  money,  Car.)  22;  Hamilton  v.  Bredeman,  12 

of  the  judgment,  for  the  purpose  of  Rich.  (S.  Car.)  464;    Richbourgh  v. 

charging  his  principal  with  the  liabil-  West,  1  Hill  (S.  Car.)  309;  Mazyck  v. 

ity  for  full  reimbursement.     Howe  v.  Coil,  3  Rich.  (S.  Car.)  237 ;  Schroter 

Buffalo,  etc.,  R.  Co.,  38  Barb.  (N.  Y.)  v.   Crawford,   3    Rich.  (S.  Car.)  241, 

124.  note;    Brandon   v.   Gowing,   6   Rich. 

TliA  Role  in  Equity.— Although  the  £q.  (S.  Car.)  5;    Pettus  v.  Smith,  4 

body  of  a  defendant  is  taken  in  execu-  Rich.   £q.  (S.  Car.)   198;  Bowrell  v. 

tion   under  a  decree,  the  court  will  Zigler,  19  Ohio  364;  Douglas  t;.  Wal- 

nevertheless  issue  process  against  his  lace,  11  (5hio42;  Taylor  v.  Waters,  5 

land  and  effects.     The  body  being  de-  M.  &  S.  104;  Thompson  v.  Parish,  5 

tained  is  not  a  satisfaction  in  a  court  Tur.  N.  S.  987;  Peacock  v,  Jeffery,  i 

of  equity,  the  reason  V>eing  that  he  is  Taunt.  426;  Blumfield's  Case,  5  Coke 

detained  for  contempt.    Horn  v.  Horn,  86  b. 

Ambl.  79.  "  The  body  is  not  satisfaction  in  re- 

Covmtennand  of  Execntton.  — WheFe,  ality,  but  is  held  as  the  surest  means  of 

after  the  issuance  of  a  writ  ol  ca.  sa.,  coercing    satisfaction.    The  law  will 

its  execution  is  countermanded  by  the  not  permit  a  man  to  proceed  at  the 

plaintiff  in  execution,  the  status  of  the  same  time  against  the  person  and  es- 

judgment  is  not  affected   by  the  issu-  tate   of  his  debtor.''     U.  S.  v.  Stans- 

ance  of  the  writ.     National    Assur.,  bury,  i  Pet.  (U.  S.)  574. 

etc.,  Assoc.  V.  Best,  2  H.  &  N.  605 ;  Effect  on  Rights  of  Bnretlei. — ^The  im- 

Semple  v,  Keene,  3  H.  &  N.  753.  prisonment  of  the  defendant  on  an  ex- 

SeMng  AfAde  Bzeentloii  on  Wblch  Ca.  ecution  may  be  pleaded  in  bar  to  an 
8a.  hu  iBsaed. — ^The  court  may  set  action  on  a  bond  given  by  the  defend- 
aside  an  execution  against  the  person  ant  and  his  surety  to  stay  the  execu- 
aithough  defendant  is  in  custody  un-  tion  for  ninety  days.  Sunderland  v. 
derit.  Though  by  the  arrest  and  im-  Loder,  5  Wend.  (N.  Y.)  58.  And 
prisonment  the  execution  is  completely  during  the  period  of  imprisonment  no 
executed,  yet  it  is  not  so  annulled  that  action  can  be  maintained  by  the  judg- 
the  court  cannot  set  it  aside.  Pinck-  ment  creditor  against  one  standing  as 
ney  v.  Hegeman,  53  N.  Y.  31.  ,  surety  for  the  debtor  or  to  enforce  col- 

l.  Flack  V,    State,  95  N.    Y.  461 ;  lateral  securities  held  for  payment  of 

Koenig    v.   Steckel,  58    N.    Y.   475 ;  the  judgment.     Koenig  v.  Steckel,  58 

Jackson  v.  Benedict,  13  Johns.  (N.  Y.)  N.  Y.  475. 

g33;  Prusia  v.  Brown,  45  Hun  (N.  Y.)  Where  a  judgment  creditor  accepts 

80;  Osterhout  v.  Roberts,  8  Cow.  (N.  notes    as  collateral    security  for  the 

Y.)43;  Fassett  V.  Tallmadge,  15  Abb.  payment  of  the  judgment,  and  after- 

Pr.  (N.  Y.  Supreme  Ct.)  205;  Camp-  wards  takes  the  body  of  the  judgment 

bell  V.  Cothran,  56  N.  Y.  279;  Stilwell  debtor  in  execution,  he  cannot  main- 

V.  Van  Epps,   i  Paige  (N.  Y.)  615;  tain  an  action  upon  the  notes  so  long 

Ryle  V.  Falk,  24  Hun  (N.  Y.)  255,  of-  as    the    debtor     remains     in    prison. 

firmed  86  N.  Y.  641;  Beloit  Bank  v.  Wakeman  v.  Lyon,  9  Wend.   (N.  Y.) 

Beale,  7  Posw.  (N.  Y.)  616;  Morrison  241. 
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no  other  or  different  satisfaction  can  be  obtained.^  So  long  as 
the  creditor  has  the  body  of  the  debtor  in  execution,  he  cannot 
proceed  on  any  other  execution  against  his  lands  or  goods.*  Nor 
will  a  bill  in  equity  lie  to  reach  the  debtor's  equitable  assets.^ 

Impriioiuiiexit  of  One  of  Saveral  Befendants. — In  the  case  of  a  judg- 
ment against  several  defendants,  the  taking  of  one  does  not 
affect  the  plaintiff's  right  to  pursue  the  others  until  there  is  a 
payment  in  fact,*  and  each  may  be  successively  arrested  and  im- 
prisoned if  they  were  all  originally  brought  into  court.  But 
imprisonment  of  one  of  the  defendants,  so  long  as  it  continues, 
is  a  good  defense  to  a  joint  action  on  the  judgment  against  all  the 
defendants.* 

b.  On  Liens  Acquired  during  Imprisonment. — As  regards 
the  effect  of  imprisonment  of  a  debtor  on  the  lien  of  the  judg- 
ment, where  others  have  acquired  rights  in,  or  liens  upon,  his 
property  during  the  imprisonment,  there  is  some  contrariety  of 
opinion.  The  undoubted  weight  of  authority,  however,  is  that 
any  rights  in,  or  liens  upon,  the  property  of  a  debtor  whose  body 
is  taken  in  execution,  acquired  by  other  persons,  by  judgment  or 
otherwise,  during  the  imprisonment,  take  precedence  over  the 
judgment  on  which  the  ca,  sa.  was  issued.®     There  are,  however, 

Liability  of  Receiptor  and  AttacUng  codbligors  on  a  ca.  sa.  at  the  suit  of 

Officer. — In   Massachusetts  a    creditor  the  holder  does  not  bar  the  action  bj 

does  not,  bj  committing  his  debtor,  him  against  the  other  obligors.     King 

relinquish    his    claim     on      property  v.  Kerr,  5  Ohio  154;  Scott  v.  Colmes- 

attached  on  mesne  process,    or  on  a  nil,  7  J.  J.  Marsh.  (Ky.)  416. 

receiptor  for  such  property.     Twining  Bzecntlon  against  One  Joint  Tteapaas- 

V.   Foot,   5   Cush.    (Mass.)    512.     See  or. — The  taking  of  the  body  of  one  of 

also  Lyman  v.  Lyman,   11  Mass.  317.  two  joint  trespassers  on  execution  is  not 

1.  Koenig  v.  Steckel,   58  N.  Y.  475.  such   a    satisfaction    of  the  judgment 

2.  Mazyck  v.  Coil,  3  Rich.  (S.  Car.)  as  to  bar  an  action  against  his  co- 
337;  Schroter  v.  Crawford,  3  Rich.  (S.  .  trespasser.  Sheldon  v,  Kibbe,  3  Conn. 
Car.)  241,  note;  Clement  v.  Garland,  214. 

53  Me.  427;   Stihvell  v.   Van  Epps,  i  8.  Chapman  v.  Hatt,  11  Wend.  (N. 

Paige  (N.  Y.)  615.  Y.)  41. 

An  execution  creditor,  who  has  the  6.  Chapman  v,  Hatt,  11  Wend.  (N. 

defendant  in  confinement  under  a  ca.  Y.)4i;  Jackson  r.  Benedict,  13  Johns, 

ja.,  cannot  claim  funds  collected  by  (N.  Y.)533;  Prusia  r*.  Brown,  45  Hun 

the  sheriff  on  a yf. /a.  in  favor  of  the  (N.  Y.)  80;    Rogers    v.   Marshall,  4 

defendant.     Johnston    f.    Shubert,    2  Leigh  (Va.)  425;  Foreman  v.  Loyd, 

Hill  (S.  Car.)  502.  2  Leigh  (Va.)  284;  Leake  v.  Ferguson, 

8.  Tappan  v.  Evans,   11  N.  H.  311;  2  Gratt.  (Va.)  419;  Griswold  z\  Hill, 

Stilwell  V,  Van  Epps,  i  Paige  (N.  Y.)  2  Paine  (U.  S.)  493;  Sneadv.  M'Coull, 

615 ;  Horn  v.  Horn,  Ambl.  79.  12  How.  (U.  S.)  420;  Rockhill  r.  Hanna, 

4.  Penn  v.    Remson,   24   How.    Pr.  15  How.  (U.  S.)  19)6 ;   Cohen  r.  Grier, 

(N.  Y.  Supreme  Ct.)  505;  Sunderland  4  McCord    (S.    Car.)    509;    Mairs  r. 

V.  Loder,  5  Wend.  (N.  Y.)  58;  Chap-  Smith,  3  McCord  (S.  Car.)  52. 

man  v.  Hatt,  11  Wend.  (N.  Y.)   42;  Hen  of  Judgment. — Three  judgments 

Leake  v.  Ferguson,  2  Gratt.  ( Va.)  419.  were  entered  against  defendant  on  the 

On  a  joint  judgment  against  several  same  day.     Tliereafter  two  of  the  judg- 

the  service  of  a  ca.  sa.  upon  one  does  ment  creditors  issued  writs  of  p.  fa. 

not  extinguish  the  lien  of  the  judgment  against  the  debtor's  land,  and  the  other 

upon  the  land  of  th^  others.     Leake  v.  took  his  body  in  execution.    After  the 

Ferguson,  2  Gratt.  (Va.)  419.  debtor's  discharge  by  act  of  law,  plain- 

The  imprisonment  of  one  of  several  tiff  obtained  leave  to  issue  a  fi.  fa.^ 
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some  decisions  which  maintain  a  contrary  doctrine.  ^ 

In  conclusion  it  may  be  said  that  a  creditor  on  whose  judgment 
a  ca.  sa.  has  issued  may,  on  the  escape  of  his  debtor  or  his  dis- 
charge by  operation  of  law,  proceed  against  the  debtor's  property 
to  satisfy  the  judgment,  but  that  his  rights  in  such  property  must 
be  postponed  to  rights  and  liens,  if  any,  acquired  by  others 
during  the*  term  of  imprisonment. 

8.  Snpenedeas  of  Writ. — Unless  defendant  is  charged  in  execu- 
tion within  the  time  required  by  statute,  he  will,  in  general,  be 
entitled  to  a  supersedeas,  whether  he  is  in   actual  custody^ 

which  was  levied  upon  the  same  land  during  the  imprisonment,  the  junior- 

previouslj  levied  upon.  It  was  held  that  judgment  creditors  would  be  entitled 

the  executions  of  the  first  fi.  fa,  cred-  to  the  proceeds  of  the  sale  discharged 

itors  were  entitled  to  be  first   satis-  of  the  lien  of  the  judgment  of  the  cred> 

tied  out  of  the  proceeds  of  the  sale,  itor  at  whose  suit  the  body  was  taken 

Rockhill  v.  Hanna,  15  How.  (U.  S.)  in  execution. 

189.  In    Jackson  v,    Heiskell,    i    Leigh 

Defendant's  body  having  been  taken  (Va.)  257,  overruled  by  Foreman  v, 

in  execution,  another  creditor  obtained  Loyd,  2  Leigh  (Va.)  284,  it  was  held 

judgment  against  him   and   sold   his  that  where  a  judgment  creditor  took 

property  on  an  execution  thereunder,  the  debtor's   body  in  execution,  and 

Subsequently    thereto    defendant   ob-  a    subsequent    judgment  against  the 

tained  his  release  under  the  poor  debt-  debtor  was  obtained  by  another  person, 

or's  act,  and  a  Ji.  fa.  was  issued  on  the  and  the  debtor  was  discharged  under 

first  judgment,  according  to  the  pro-  the  insolvert  act,  the  lien  of  the  ca.  sa. 

visions  of  such  act.    It  was  held  that  executed  given  by  statute  overreached 

the  lien  of  the  first  judgment  was  sus-  the  lien  of  the  junior  judgment,  and 

pended  during  the  imprisonment,  and  gave  priority   to   the   claims    of    the 

that  the  new  execution  could  have  no  owner  of  the  senior  judgment, 

priority  to  any  lien  created,  or  right  In  Trustees  of  Poor  v,  Pratt,  10  Md. 

acquired,  by  others  during  the  impris-  5,  it  was  held  that  the  arrest  of  the 

onment.  Jackson  t;.  Benedict,  13  Johns,  defendant  in  a  judgment  under  a  ca. 

(N.  Y.)  533.  sa.   issued   thereon  prior  to  his  mar- 

Lton  of  Mortgage. — Between  the  pe-  riage,  neither  waived  nor  suspended 

riod  of  the  judgment  rendered  and  that  the    lien    of    the  judgment  so  as  to 

of  the  ca.  sa.  executed,  mortgages  were  allow  the  dower  to  attach  upon   the 

executed  by  the  debtor  to  secure  debts  lands. 

to  other  creditors.     It  was  held  that  In  Owen  v.   Glover,  2  Cranch  (C. 

hy  the  actual  service  of  the  ca.sa.  the  C.)  578,  it  was  held  that  a  discharge 

judgment  lien  was  destroyed,  and  the  from  commitment  upon  a  ca.  j<7.,  under 

'^reditor  could  only  stand  on  the  lien  the  Insolvent  Act  of  the  District  of 

^iven  by  the  statute  of  1819,  section  Columbia,  was   no  discharge  of  the 

10,  and  that  the  mortgagees  were  enti-  debt ;  and  that  the  plaintiff  might  re- 

tled  to  precedence.     Rogers  v.  Mar-  sort  to  the  lien  of  his  judgment  on  the 

shall,  4  Leigh  ( Va. )  425.  land  of  his  debtor,  although  sold  and 

1.  In  Mazyck  v.  Coil,  3  Rich.  (S.  conveyed  away  by  him  while  the  plain- 
Car.)  235,  it  was  held  that  the  impris-  tiff  was  pursuing  his  remedy  against 
onment  of  a  defendant  on  "a  ca.  sa,  the  person  of  his  debtor,  and  although 
does  not  destroy  the  lien,  and  if,  after  the  plaintiff  had  obtained  judgment 
a  debtor  and  prisoner  on  a  ca.  sa.  dies,  against  him  and  his  sureties  upon  his 
the  sheriff  issues  fi^fa.  on  this  judg-  prison -bounds  bond, 
ment,  and  also  on  junior  judgments,  2.  Smith  v.  Knapp,  30  N.  Y.  581. 
the  senior  creditor  is  entitled  to  be  Ottfact  of  Rule. — The  object  of  the 
first  satisfied  out  of  the  proceeds  of  the  statute  **  was  to  compel  judgment  cred- 
8ale.  The  opinion  also  contains  a  die-  itors,  whoever  they  might  be,  to  per- 
tum  to  the  effect  that  if  the  property  feet  their  judgments  and  pursue  their 
of  the  judgment  debtor  had  been  sold  remedies  thereon  against  the  debtor 
under  execution  on  junior  judgments  within  certain  specified  periods,  or,  in 
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or  not.^  But  it  is  within  the  discretion  of  the  court  to  deny  an 
application  for  a  supersedeas,  and  it  will  do  so  when  reasonable 
cause  is  shown  for  the  delay.* 

9.  Bischarge — a.  On  Payment  of  Judgment. — ^A  defendant 
who  has  been  arrested  by  virtue  of  an  execution  is  entitled  to  be 
discharged  on  payment  of  the  amount  of  the  judgment  to  the 
sheriff  or  to  plaintiff's  attorney.^  And,  as  before  stated,  a  dis- 
charge with  plaintiff's  consent  will  operate  as  a  satisfaction  of  the 
judgment. 

The  Attorney,  however,  has  no  power  to  make  a  valid  discharge 
without  plaintiff's  consent,  or  without  actual  satisfaction  in  money 
received  either  by  himself  or  by  plaintiff.* 

default  thereof,  to  enable  the  debtor  to  Silva    v,   Holden,  n  Civ.  Pro.  Rep. 

obtain  a  speedy  discharge   from   im-  (N.Y.  Super.  Ct.)  404;  Kelly z^.Brown- 

prisonment.     It  is  a  remedial  statute  low,  54  N.  Y.  Super.  Ct.  129;  Hobbs 

in  the  interest  of  personal  liberty,  and  v.  Bashford  (Supreme  Ct.),  10  N.  Y. 

must  be   liberally  interpreted  to  ad-  St.  Rep.  389;  People  v.  Grant,  13  Civ. 

vance  the   remedy  and  make  it  effi-  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  209; 

cient."     Longuemare  v.  Nichols,   18  Wright  v.  Grant,  11  Civ.  Pro.  Rep. 

Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  93.  (N.  Y.  Supreme  Ct.)  407;  Howell  r. 

Where  Motion    Made. — The    motion  Taussig,  12  Civ.  Pro.  Rep.  (N.  Y.  Su- 

may  be  made  in  the  county  where  de-  preme  Ct.)  252. 
fendant  is  in  custody,  though  it  is  not        Wliat  Is  Beaeonable  Oaiue. — The  fact 

in  the  district  in  which  the  action  is  that  an  appeal  has  been  taken  from 

liable.     Sumner    7^   Osborn,   22   Hun  the  judgment  is  not  reasonable  cause 

(N.  Y.)  13.  where    proceedings    have    not    been 

How  Time    Gompnted.  —  **  The  time  stayed.     Havemeyer  Sugar    Refining 

within    which  a   defendant   must    be  Co.  v,  Taussig,  12  Civ.  Pro.  Rep.  (N. 

charged  on  execution  before  a  super-  Y.  Supreme  Ct.)  247.    Nor  isthepend- 

sedeas  can  be  moved  for  is  to  be  com-  ency   of  supplementary   proceedings, 

puted  from  the  time  the  judgment  is  Newgas  v.  Solomon,  20  Abb.  N.  Gas. 

actually  entered,   not  from  the   time  (N.  Y.  Supreme  Ct.)  175.    Nor  the 

the  plaintiff  is  entitled  to  judgment."  absence  from  the  city  of  plaintiff 's  at- 

Standacher  v.  Pregenzer,  52  How.  Pr.  torney.     Kelly   v.   Brownlow,  54  N. 

(N.  Y.  Supreme  Ct.)  76;  Lippman  v,  Y.  Super.  Ct.  129.     Nor  the  fact  that 

Petersberger,  18  How.  Pr.  (N.  Y.  C.  the  attorney  had  other  engagement!). 

PI.)  270, 9  Abb.  Pr.  (N.  Y.  C.  PI.)  209.  Longuemare  v.  Nichols,  17  Civ,  Pro. 

Appeal. — An    appeal   lies    from    an  Rep.   (N.  Y.  City  Ct.)  107.    Anab- 

order  granting  a  supersedeas.     Wells  sence  of  neglect  on  the    part  of  the 

V.  Jones,  2  Abb.  Pr.  (N.  Y.  Supreme  judgment  creditor  is  reasonable  cause. 

Ct.)  20.  De  Silver  V.  Holden,  54  N.  Y.  Super. 

1.  Longuemare  f.  Nichols,  17  Civ.  Ct.  i. 

Pro.  Rep.  (N.  Y.  City  Ct.)  107;  De  8.  Rogers  v.  McDearmid,  7  N.  H. 

Silva  V.  Holden,  11  Civ.  Pro.  Rep.  (N.  506;  Codwise  v.    Field,  9  Johns.  (N. 

Y.  Super.  Ct.)  404;  Gellar  v.  Baer,  12  Y.)  263;  Willard  v.  Lull,  20  Vt.  373; 

Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  433;  Gilberts.   Rider,  Kirby  (Conn.)  180. 

Havemeyer  Sugar    Refining    Co.    v,  4,  i  Rolle's  Abde.  291111,  pl.2;  Kol- 

Taussig,    12  Civ.   Pro.    Rep.    (N.   Y.  logg  f.  Gilbert,  10  Johns.  (N.  Y.)  220; 

Supreme  Ct.)  247 ;  Segelke  v,  Finan,  Jackson  v.   Bartlett,  8  Johns.  (N.  Y.) 

22  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  361 ;  Crary  v.  Turner,  6  Johns.  (N.  Y.) 

458.     Under  a  former  provision  actual  51 ;  Simonton  v.  Barrell,  21  Wend.  (N. 

custody   was     necessary.      See    Mer-  Y.)  362 ;  Benedict  v.  Smith,  10  Paige 

chants*  Nat.  Bank  r.  Mosher,  ^4  How.  (N.    Y.)    126;   Townsend    v.  Olin,  5 

Pr.  (N.  Y.  Supreme  Ct.)  415;  Schmidt  Wend.  (N.  Y.)  207. 

V.  Heitner,  45  N.  Y.  Super.  Ct.  334.  Contra. — Pennsylvania — Vermont.-^ 

2.  Longuemare  f.  Nichols,  17  Civ.  In   Pennsylvania    a    different  rule  is 
Pro.  Rep.  (N.  Y.  City  Ct.)  107;  De  recognised.     "The    attorney    repre- 
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04bir» — Nor  can  the  officer  who  has  executed  the  writ  discharge 
defendant  without  actual  payment.^  But  if  the  officer  takes  any- 
thing other  than  money  in  satisfaction  of  the  judgment  the 
plaintiff  may  subsequently  ratify  the  act.' 

b.  With  Plaintiff's  Consent--<i)  The  General  RuU.^A 
discharge  of  a  defendant  whose  body  has  been  taken  in  execution, 
with  the  consent  of  plaintiff,  operates  as  an  absolute  satisfaction 
of  the  judgment,^  and  the  judgment  debtor  cannot  be  taken 

tents  the  plaintiff  as  well  after  the  bodj  Indiana^ — Waketnan  v,  Jones,  i  Ind. 

of  the  defendant  is  taken  in  execution,  517 ;   Prentiss    v.    Hinton,  6    Blackf. 

as  before  in  obtaining  the  judgment;  (Ind.)  35. 

and  may  release  the  debtor  from  his  Mary /and  ,-^Ha.r  den  v.  Campbell,  4 

confinement,  either  upon  or  without  Gill  (Md.)3i. 

payment  of  the  debt«"     Scott  v.  Seller,  Massachusetts 4 — King  v,   Goodwin, 

5  Watts  (Pa.)  246.     So  in  Vermont  it  16  Mass.  63;   Nowell  v.   Waitt,   121 

has  been  held  that  an  attorney  who  re-  Mass.  554. 

ceives  a  demand   for  collection  from  New   y^rj^y,— State  v.  Dodge,  24 

a  creditor  at  a  distance,  without  any  N.  J.  L.  672;  Strong  v,  Linn,  5  N.  J. 

special  instruction,  has  a  discretionary  L.  920. 

power  to  discharge  the  debtor  from  New  Tork. — U tica  Ins.  Co.  t;.  Power, 

execution,  if  he  ads  as  a  man  of  com-  3  Paige  (N.  Y.)  365 ;  Powers  v.  Wil- 

mom  prudence y  from  ike  af parent  cir-  son,  7  Cow.  (N.  Y.)  276;  Poucher  v. 

cumstauces  of  the  debtor,     Hopkins  v.  Holley,  3  Wend.  (N.  Y.)  184;  Minton 

Willard,  14  Vt.  475.  V.  Woodworth,  11  Johns.  (N.  Y.)  474; 

Reaaon    flbr  BiUa. — ^The  general   au-  Vidrard  v.  Fradneburg,  53  How.  Pr. 

thority  of  the  attorney  ceases  with  the  (N.  Y.  Supreme  Ct.)  339;  Rawle  v, 

judgment,  or  at  least  with  the  issuing  Guilleaume,  56  How.  Pr.  (N.   Y.  Su- 

of  the  execution.     Jackson  v.  Bartlett,  preme  Ct.)  308;  Ransom  v.  Keyes,  9 

8  Johns.  (N.  Y.)  361.  Cow.  (N.  Y.)  128. 

LlabOtty  ftr  Eaoap«. — If  the   sheriff,  North  Carolina, — Bryan  v.  Simon- 

knowing  that  the  judgment  is  unsatis-  ton,  i  Hawks  (N.  Cax'!)  51. 

iied,  permits  the  de^ndant  to  go  at  Ohio, — Bowrell  v,  Zigler,  19  Ohio 

large,  by  the  direction  of  the  plaintiff 's  362. 

attorney,  acting  merely  under  his  gen-  Pennsyhfania, — Banford  v,  Keefer, 

eral  authority,   he  is  liable  for  an  es-  68  Pa.  St.  389. 

cape.    Kellogg   v,  Gilbert,  10  Johns.  Virginia. — Windrum  v,  Parker,  J 

(N.  Y.)  220.  Leigh  (Va.)  361. 

1.  Codwise  v.   Field,  9  Johns.  (N.  United  States. — U.  S.  v.  Stansbury, 

Y.)  263,  in  which   it  was  held  that  i  Pet.  (U.  S.)  576. 

where  an  officer  to  whom  the  ca,  sa.  is  £nerland, -^oodmtin  v.  Chase,  i  B. 

delivered  is  indebted  to  the  defendant,  &  Aid.  297 ;  Lambert  v.  Parnell,   10 

and  assumes  payment  of  the  judgment  Jur.  31 ;  Basset  v.  Slater,  2  Mod.  136. 

and  releases  him,  such  an  agreement  Confera. — In  f^ouisianOf  before  writs 

does  not  operate  as  a  satisfaction  of  the  of  ca.  ^a.  were  abolished,  a  release  of 

debt,  for  although  the  officer  is  author*  the  debtor  with  plaintiff's  consent  did 

ized  to  receive  the  debt,  yet  it  must  be  not    extinguish    the    debt.     Abat    v, 

an  actual  and  absolute  payment  of  cash  Whitman,  7  Martin  N.  S.  (La.)  162. 

to  him  for  the  plaintiff.  Reaaon  for  Enle. — The  reason    why 

Armstrong  v.  Garrow,  6  Cow.  (N.  the  release  of  the  defendant  from  the 

Y.)  46;;,  where  it  was  held  that  the  arrest  discharges  the  judgment  is  that 

sheriff  cannot  discharge  the  party  ar-  when  once  the  defendant  is  in  execu- 

rested  on  his  giving  security.  tion  the  judgment  is  satisfied,  and,  if 

9.  Townsend  v.  Olin,  5  Wend.  (N.  the  defendant  is  released  by  the  con- 

Y.)  207.  sent   of    the    plaintiff,   he   cannot  be 

I.  A/abama.^Staie  v,  Richardson,  again  taken  in  execution,  for  the  debt 

18  Ala.  109.  in   law   is    extinguished.     Tanner    v, 

Connecticut, 'Ffr'Loomis  v.    Storrt,  4  Hague,  7  T.  R.  416;  Vigers  v.  Aldrich, 

Conn.  440.  4  Burr.  2482 ;  State  xk  Richardson,  18 
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again  upon  that  execution,  or  upon  any  other  which  may  be 
issued  upon  that  judgment.^ 

Intention  of  Plaintiff. — It  makes  no  difference  what  the  actual  inten* 
tion  of  the  plaintiff  in  the  execution  is.* 

Agreemant  to  Contrary. — The  rule  applies  notwithstanding  any 
agreement  to  the  contrary  by  the  parties.' 

Ala.  Ill ;  Bonesteel  v.  Garlinghouse,  sa.  on  which  he  may  be  arrested,  and 

60  Barb.  (N.  Y.)  338.  maj  afterwards  proceed  by  a  new  ere- 

Wliat    It   Not  a  Oonaant. — Where  a  cution  or  other  process  in  the  same 

debtor  who   is  arrested   under  an  ir-  manner  as  if  the  party  had  not  been  ar« 

reg:ular  execution  enters  into  a  stipu-  rested  on  the  former  writ  of  execution, 

lation    with    the    creditor    that    the  When  this  election  is  made  plaintiff  ia 

execution  be  set  aside,  this  is  not  such  entitled  to.  other  process  for  the  recov- 

a  consent  on  the  part  of  the  creditor  ery  of  the  judgment.     Lawson  v,  Sny- 

to  release  the  debtor  as  will  operate  as  der,  i  Md.  71. 

a  satisfaction  of  the  judgment.  Wood-  Ei»ei»tion — Qni  Tam  ▲ctton.—Where 

ruflf  V.  McGuire,  i  N.  Y.  City  Ct.  281.  the  body  of  a  defendant  in  an  action 

Where  a  judgment  debtor  is  arrested  for  a  penalty  has  been  taken  in  execu- 

on  execution,  and  moves  for  his  dis-  tion  on  the  judgment  rendered  in  such 

charge  on  the  ground  that  no  order  of  action,  a  discharge  of  the  defendant 

arrest  was  obtained  before  execution,  with  the  prosecutor's  consent,  so  far  as 

and   is  then   released    by  stipulation  it  relates  to  the  moiety  of  the  penalty 

after  two  days'  imprisonment,  he  can-  befonging  to  the  people,  is  void.    Min- 

not  claim  that  the  judgment  was  sat-  ton  v,  Woodworth,  11  Johns.  (N.  Y.) 

isfied   by  his  arrest,   for  the  case  is  474.     See  also  Bradway  v.  Le  Worthj, 

substantially  the  same  as  though  the  9  Johns.  (N.  Y.)  351 ;  Caswell  i%  Allen, 

discharge  had  been  secured  without  the  10  Johns.  (N.  Y.)  118.     But  compare 

plaintiff's  assent.   Rawl  v.  Guilleaume,  dictum  in  Bonesteel  v.  Garlinghouse, 

56  How.  Pr.  (N.  Y.  Supreme  Ct.)  308.  60  Barb.  (N.  Y.)  338. 

SxoepUona  1>7  Btatnte — New  Hamf-  Qoaranton  and  Indoners. — Where  the 

shire, — By  statute  in  New  Hampshire  maker  of  a  promissory  note  not  nego- 

the  common-law  rule  is  abolished,  and  tiable,  having  been  taken  on  an  execu- 

under  the  provisions  of  the  statute  no  tion  obtained  in  a  suit  on  such  note, 

discharge  of  a  debtor  from  imprison-  was  discharged  out  of  custody  by  direc- 

ment  on  an  execution,  by  consent  of  tion  of  the  creditor,  at  the  request  and 

creditor  or  otherwise,  operates  to  dis-  by  consent  of  the  guarantor  of  such 

charge  the  debt  or  the  judgment  on  note,  in  a  suit  by  the  creditor  against 

which  the  execution  issued.     Abbott  the  guarantor  it  was  held  that  such 

V.  Osgood,  38  N.  H.  280.  discharge  out  of  custody  was  no  de- 

Under  the  statute  of  5<?«/A  Cflr<>/i«a  fense  to  the  action.     Terrell  f.  Smith, 

"  the  plaintiff  may  discharge  a  defend-  8  Conn.  426.    Contra^  Bamford  v,  Kee- 

ant  in  custody  on  a  ca,  sa.^  for  a  time,  fer,  68  Pa.  St.  389. 

with  h!s  consent,  without  impairing  So  the  holder  of  a  bill  of  exchange 

any  of  his  rights,  and  he  may  retake  may  sue  an  indorser,  notwithstanding 

him."    Eggart  v,  Barnstine,  3  McCord  he  has  ineffectually  taken  in  execution 

(S.  Cai . )  162.  the  body  of    a  subsequent  indorser, 

Since  the  Act  of  1815,  if  a  debtor  and  afterwards  set  him  at  liberty.  Hay- 

confined  under  a  ca.  sa,  is  discharged  ling  v.  Mullhall,  2  W.  BI.  1235.    Con- 

with   his  own  consent,  the  lien  of  a  /ra,  M'Fadden  v.  Parker,4  Dall.  (Pa.) 

previous  y?.  /a.  is  revived,  as  well  as  276. 

the   lien   of  the  judgment.      Hall   v.  1.  Little  v,  Newburyport  Bank,  14 

Moye,  2  Bailey  (S.  Car.)  9.  Mass.    443;    Poucher    v.    HoUey,   3 

In  Maryland,  if  the  debtor  is  dis-  Wend.  (N.  Y.)  184;  Vidrard  v,  Frtd- 

charged  by  the  consent  and  agreement  neburg,  53  How.  Pr.  (N.  Y.  Supreme 

of  both  parties,  such  discharge  does  Ct.)  339. 

not  operate  as  a  satisfaction  of  the  judg-  S.  Poucher  v.  Holley,  3  Wend.  (N. 

ment.    A  statute  of  that  state  provides  Y.)  184. 

that  plaintiff  may  elect,  with  the  con-  S.  Magniac  v,  Thomson,  2  Wall.  Jr. 

sent  of  the  defendant,  not  to  call  a  ca,  (C.  C.)  209;  Greeo  v.  Young  (Buffalo 
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iMBebArge  of  Ono  Dofonduit. — So  if  one  defendant  taken  on  a  joint 
ca,  sa.  against  several  be  discharged  with  plaintiff's  consent,  the 
discharge  operates  as  a  satisfaction  of  the  judgment  as  to  all  the 
defendants ;  and  it  makes  no  difference  whether  the  judgment  on 
which  the  execution  issued  was  rendered  in  an  action  of  tort  or 
contract.* 

(2)  Limitations  of  Rule. — The  general  rule  as  stated  is  subject 
to  certain  limitations. 

?oreo  or  Thrad  of  Bebtor. — Thus,  if  the  debtor  obtains  his  discharge 
by  force  or  fraud,  it  does  not  operate  as  a  satisfaction  of  the  debt.^ 

Agroomeiit  flhilwoqiiont  to  Eooapo. — So,  also,  if  the  debtor  escapes,  a 
subsequent  assent  thereto,  and  agreement  by  the  creditor  that  he 

Super.   Ct.)«    31    N.    Y.   Supp.    255;  that  the  judgment  should  remain  in 

Yates  V.  Van   Rensselaer,   5    Johns,  full  force  and  effect  notwithstanding 

(N.  Y.)  364;   Bonesteel   v.  Garling-  such  release,  operates  as  an  absolute 

house,  60  Barb.  (N.  Y.)  338;  Abbott  satisfaction  of  the  judgment  notwith- 

V.  Osgood,  38  N.  H.  280;    Morrison  standing  any  stipulation  to  the  con- 

1',  Morrison,  49  N.  H.  74;  Noyes  v,  trary.      Green     v.    Young     (Buffalo 

Cooper,  5  Leigh  (Va.)  186;  Vigers  v.  Super.  Ct.),  21  N.  Y.  Supp.  255. 

Aldrich, 4 Burr.  2482 ;  Jaques  t;.  Withy,  1.  Ransom  v.  KeyeSj  9 Cow.  (N.  Y.) 

1  T.  R.  557;  Tanner  v.  Hague,  7  T.  R.  128;  Allen  x'.  Craig,  14  N.  J.  L.  115; 
416;  Catlin  V.  Kernott,  4  Jur.  N.  S.  Bryan  t;.  Simonton,  i  Hawks  (N.  Car.) 
281 ;  Blackburn  v.  Stupart,  2  East  243.  51 ;   Clark  v.  Clement,  6  T.  R.  525 ; 

Contra. — In     Vermont    the    rule    is  Denton  v.  Godfrey,  11  Jur.  800;   Her- 

otherwise.     If  the  debtor  is  released  at  ring  v.  Dorrell,  4  Jur.  ioo ;  Ballam  f. 

his  own  request  and  on  his  promise  to  Price,  2  Moore  235,  4  £.  C.  L.  418. 

pay  the  debt,  the  release  does  notoper-  Thus  where  one  of  tw^o  joint  judg- 

ate  as  a  discharge  of  the  judgment,  ment  debtors  was  arrested  on  a  ca,sa., 

Foster  r.  Collamer,  10  Vt.  466;  Wil-  and  gave  bond  for  the  limits,   and  es- 

lard  V.  Lull,  20  Vt.  373.  caped,  and  the  sheriff  was  sued  for  the 

niutntknui.  —  Where   one,  having  escape ;  and  then  the  other  debtor  was 

arrested  his  debtor  defendant  on  a  ca.  arrested   on  an  alias  ca.  sa.f  and,  on 

sa.f    sets  him  at  liberty  on    certain  paying  part,  was  discharged  by  con- 

termsat  his  instance,  it  being  expressly  sent  of  one  of  the  creditors,  pending 

acknowledged   by  the  defendant  that  the  escape  suit;  it  was  held  that  the 

this  is  done  *'  for  his  accommodation,  whole    judgment    was    extinguished, 

without    any    prejudice  whatever  to  Ransom   t>.    Keyes,   9  Cow.    (N.    Y.) 

arise  to  the  plaintiff's  right  by  the  de-  128. 

fendant's  enlargement,"  as  aforesaid,  Separate  Judgments  for  BameTreflpus. 
"  or  otherwise,  howsoever,"  the  debt  — Where  plaintiff  sues  A  and  B  sepa- 
ls paid  at  law.     Magniac  v,  Thomson,  rately  for  the  same  trespass,  and  recov- 

2  Wall.  Jr.  (C.  C.)  209.  ersa  separate  judgment  against  each, 
A  release  of  a  defendant  in  execu-  and  the  body  of  A  is  taken  in  execu- 
tion releases  the  judgment,  notwith-  tion,  the  discharge  of  A  from  impris- 
standing  defendant's  promise  **  that  onment  under  the  execution  with 
such  release  shall  not  affect  or  impair  plaintiff's  consent  operates  as  a  satis- 
my  liability  on  the  judgment  in  this  faction  of  both  judgments;  the  fact 
action,  or  my  liability  to  arrest  after  that  there  were  two  actions  and  a  re- 
the  appeal  shall  have  been  decided  and  covery  in  each  for  the  same  trespass 
the  stay  inoperative."  Bonesteel  v.  does  not  vary  the  principle.  Kasson 
Garlinghouse,  60  Barb.  (N.  Y.)  338.  v.  People,  44  Barb.  (N.  Y.)  347. 

The  release  from  custody  of  a  de-  8.  Catlin  v.   Kernott,  4  Jur.  N.  S. 

fendant  in  execution,  on  his  paying  a  281;  Baker  v.  Ridgway,  2  Bing  41,  9 

part  of  the  judgment  and  agreeing  in  E.  C.  L.  311;  Abbott  v,  Osgood,  38 

writing  that  his  person  might  be  again  N.    H.    283;    Little    v.  Newburyport 

taken  in  execution  at  any  time  after  Bank,  14  Mass.  447;  Lathrop  v.  Briggs, 

the  ezpiratioD  of  fifteen  days,   and  8  Cow.  (N.  Y.)  171. 
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may  remam  at  large,  does  not  satisfy  the  judgment.^ 

Voluntary  Bttun  to  Imprlfonmont. — And  it  has  been  held  that  where 
there  is  a  conditional  liberation  under  a  promise  to  return  if  the 
terms  are  not  complied  with,  and  an  actual  return  into  custody  in 
pursuance  of  the  agreement,  there  is  no  satisfaction  of  the  judg- 
ment.* 

c.  Under  Insolvent  Acts. — See  article  Poor  Debtors. 

d.  Order  for  Discharge. — The  order  must  be  made  by  the 
court.'  If  the  order  alone  is  relied  upon  as  a  defense  or  justifica- 
tion to  the  officer  acting  under  it,  it  should  contain  recitals  of  all 
the  facts  necessary  to  give  jurisdiction,  and  should  show  that  the 
steps  required  by  the  statute  to  be  taken  to  acquire  jurisdiction 
of  a  particular  person  and  case  have  been  taken,  as  well  as  general 
jurisdiction  of  the  subject-matter.^  If  the  order  fails  in  any  of 
these  particulars,  the  facts  needful  to  give  jurisdiction  may  be 
established  aliuncUfi  But  they  must  be  so  established  or  the 
sheriff  will  not  be  protected  in  discharging  the  prisoner.* 

e.  Imposing  Conditions  upon  Discharge. — The  court,  in 
granting  a  discharge  when  the  arrest  is  made  upon  an  execution 
issued  without  authority  of  law,  has  no  power  to  impose  a  condi- 
tion that  the  party  discharged  shall  not  bring  an  action  for  false 
imprisonment.^     But  upon  vacating  an  execution  against  the  per- 

1.  Scott  V.  Peacock,  i  Salk.  371;  was  annexed  as  required  bj  statute, 
Sweet  V.  Palmer,  16  Johns.  (N.  Y.)  183;  the  court  held  that  the  want  of  thoM 
Powers  v.  Wilson,  7  Cow.  (N.  Y.)  276.     allegations  in  the  order  of  discharge 

Reason  for  Bnlt. — The  right  of  action  was  thereby  cured.     Schaffer  v.  Rise- 

for  the  escape  once  having  accrued,  ley,  44  Hun  (N.  Y.)  6. 

nothing  but  a  release  or  an  agreement  Ordar  to  Ibow  Oame.— 'An  objection 

for  a  valuable  consideration  can  defeat  to  an  order  to  show  cause  why  a  ca.sa. 

the  action.     Sweet  t'.  Palmer,  x6  Johns,  should  not  be  set  aside,  on  the  ground 

(N.  Y.)  183.  that  the  order  does  not  set  forth  the 

2.  Little  V.  Newburyport  Bank,  14  irregularity  complained  of,  is  waived 
Mass.  443.  where  defendant  is  instructed  to  furnish 

Satisfaction  of  the  judgment  should  his  brief  showing  the  grounds  on  which 
be  entered  of  record.  Clark  v.  themotionismade,  and  plaintiff  there- 
Clement,  6  T.  R.  535;  Bonesteel  v.  after  files  an  affidavit  and  brief  to  an 
Garlinghouse,  60  Barb.  (N.  Y.)  345;  answer  thereto.  Gove  v.  Stewart,  60 
Allen  v.  Craig,  14  N.  J.  L.  loa.  N.  Y.  Super.  Ct.  no. 

8.  If  it  does  not  show  on  its  face  6.  Schaffer  tk  Riseley,  4f  Hun  (N. 

that  it  was  so  made,  the  sheriff  is  not  Y.)  6. 

liable  to  an  action  for  false  imprison-  T.  Mayer  v.  Rothschild,    59  How. 

ment  for  refusing  to  discharge    the  Pr.  (N.  V.  Supreme  Ct.)  510;  Chapin 

debtor.     Hayes  v.  Bowe,  la  Daly  (N.  v.  Foster,  loi  N,  Y.  i.     See  also  Mat- 

Y.)  193.  ter  of  Bradner,  87  N.  Y.  171. 

4.  Bullymore  v.  Cooper,  46  N.  Y.  236.  After  defendant  had  been  discharged 

6.  Goodwin  v.  Griffis,  88  N.  Y.  636;  unconditionally  upon  arrest  on  ezecu- 

Develin  v.  Cooper,  84  N.  Y.  414;  Bui-  tion  he  instituted  an  action  for  false 

lymore  v.  Cooper,  46  N.  Y.  336.  imprisonment.     On  appeal  to  the  gen- 

m  an  Action  agalnat  a  Sheriff  for  an  eral  term  the  order  was  reversed,  but 

Isoape,  the  defense  was  that  the  Im-  affirmed  by  the  Court  of  Appeals.    It 

prisoned  debtor  had  been  legally  dis-  was  held  that  upon  a  resettlement  of 

charged.     As  it  was  shown  upon  the  the  order  a  condition  requiring  the 

trial  that  the  petition  for  discharge  judgment  debtor  to  stipulate  not  to 

was  in  writing^  and  that  a  schedule  sue  for  false  imprisonment  coold  not 
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son  for  irregularities  therein,  the  court  may  compel  defendant 
to  stipuUte  that  he  will  not  sue  for  false  imprisonment  under  the 
execution.^  And  such  a  condition  may  well  be  imposed  where 
the  court  is  satisfied  the  arrest  is  without  justice,  but  upon 
probable  cause,*  or  where  defendant  has  been  guilty  of  laches 
and  misleading  conduct.' 

10.  How  Eij^t  to  BtAOutioii  Lost— If  several  causes  of  action  are 
united,  some  of  which  are  grounds  of  arrest  and  some  of  which 
are  not,  the  right  to  an  execution  against  the  person  is  thereby 
lost.*  The  plainti£F,  having  elected  to  join  a  nOnimprisonment 
cause  of  action  with  one  of  a  different  character,  shall  be  deemed 
to  have  elected  to  take  his  remedy  against  the  property  alone^ 
because  the  law  will  not  allow  him  to  prejudice  the  rights 
of  the  defendant  by  mingling  his  damages.^  But  if  the .  body 
of  a  defendant  in  such  a  case  is  taken  in  execution  he  must 
move  to  discharge  the  execution,  otherwise  his  detention  there« 

be  made.  Catlin  v,  Adirondack  Co.,  action,  for  one  of  which  onlj  the  de* 
aa  Hun  (N.  Y.)  493.  lendant  may  be  imprisoned,  voluntarilT- 
BMUMn  for  Enl«. — '*  The  irresistible  take  judgment  for  the  one  for  which  the 
effect  of  such  a  rule  would  be  to  compel  defendant  may  not  be  imprisoned,  and 
a  part/  to  surrender  one  right  to  ob-  jet  be  entitled  to  imprison  the  defend- 
tain  another  right  which  he  was  en-  ant  on  an  execution  on  the  judgment, 
titled  to  absolutely.  The  court  would  Such  a  result  is  a  fraud  on  the  law,  and 
thus,  instead  of  meting  out  simple  and  can  be  reached  only  by  restraining  the 
exact  justice  between  parties,  be  en-  courts  from  exercising  an  equitable 
gaged  in  making  contracts  for  parties  supervision  over  their  process,  and 
where  one  of  the  parties  is  under  du-  over  the  officers  appointed  to  execute 
ress,  and  his  consent  is  enforced.  *  *  *  them.  When  an  order  of  arrest  is  pro- 
The  court  should  not  compel  parties  cured  the  defendant  has  an  opportu- 
to  make  a  contract  under  circum-  nity  of  contesting  the  facts  on  which  the 
stances  which,  if  made  by  the  parties  order  of  arrest  was  issued,  but  he  may 
themselves,  the  court  would  not  en-  be  beaten  on  his  motion,  and  the  plain- 
force."  Mayer  v*  Rothschild,  59  How.  tiff  finally  recover  for  a  cause  of  action 
Pr.  (N.  Y.  Supreme  Ct.)  510.  not  only  different  from  that  on  which 

1.  Walker  v,  Isaacs,  36  Hun  (N.  Y.)  the  order  was  obtained^  but  one  for 
233.  which  the  party  could  not,  under  any 

2.  Mayer  v.  Rothschild,  59  How.  circumstances,  be  arrested.  Is  the  de- 
Pr.  (N.  Y.  Supreme  Ct.)  510;  U.  S.  fendant,  in  such  case,  foreclosed  ?  Must 
Bank  v.  Jenkins,  iS  Johnsi  (N.  Y.)  he  be  consigned  to  jail  because  the 
305;  Northern  R.  Co.  v,  Carpentier,  4  plaintiff  has  been  corrupt  or  reckless? 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  47.  It  seems  to  me  that  such  cannot  be 

•.  Sherwood   v.   Pierce,   50  N.   Y.  the  law."     Smith  v.  Knapp,  30  N.  Y. 

Super.  Ct.  378.  5S7. 

4.  Pam  V.  Vilmar,  53  How.  Pr.  (N«  Llmltatlona  of  Rule. — Although  sev- 

Y.  Supreme  Ct.)  238;  Brown  v.  Ash-  eral  causes  of  action  are  joined  in  the 

bough,  40  How.  Pr.  (N.  Y.  Supreme  complaint,   some    of    which    are   not 

Ct.)a43;  Robinson  v,  Flint,  16  How\  grounds  of  arrest,  an  execution  against 

Pr.  (N.  Y.  Supreme  Ct.)  240;  Lam->  the  person  may  nevertheless  issue   if 

bcrt  v.  Snow,  9  Abb.  Pr.  (N.  Y.  C.  the  verdict  on  which  the  judgment  is 

P1-)  91 ;  Smith  V,  Knapp,  30  N.  Y.  581 ;  rendered  establishes  to  a  certainty  that 

Brown  v.  Treat,  i  Hill  (N.  Y.)  225;  it  was  based  only  upon  a  cause  which 

Miller  V.  Scherder,  2  N.  Y.  262 ;  Hor-  would  support  a  judgment  upon  which 

mann  v«  Sherin  (S.  Dak.  1895),  65  N.  such  an  execution  might  issue.     Hor- 

W.  Rep.  434*  mann  v.  Sherin  (S.  Dak.  1895),  ^5  N. 

'*It  will  not  do  to  hold  that  a  party  W.  Rep.  4344 

may  sue  for  two  or  more  causes  of  5.  Miller  v.  Scherder,  2  N.  Y.  267. 
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5«ms  Vt  not  compUed  with,  and  an  act«^  ||  | 
pu««aP  o£  the  ireement.  there  u  .|||  ^| 
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.used  a  discharge  and  does  not  sur- 

render  himself  to  the  sheriff,  an  ato 

ca    sa.  cannot  be  issued  ^o^^"^ 

.  scon  ..  r.  ,  AUHo-H    ^o^^^^  ^Z 

foravllu-     .»^f°"il^I^t  the  most    Cush.  (Mass.)  373-  .  ,  „au  J 

C^J  \'^  Jr^^i^y.^^  r«ii«A  of  action  will 


granting  a  discharge 
issued  without  aut> 
tion  that  the  part' ; 
imprisonment^ 


Y.  268, 

Although 


f»;^^4«;  Windrum  ..  Parker,  a  ^^^T'.  ^UA.  ,  Ho-- ^ '•  (^cil" 

%lU«aiunder  statutes  of  Lou-  Supreme CtOasT;  M^^^^g^. 

.^fMarch  =8.  .840.  p.  131.  ^  '.  «»«-  ^•«^*od?i5  jo^^^N  Y.)V 

£Ciant.   arrested    on   a   ra.   *«..   and  ^- l^;;'^°^;,;5„,LBallardv.A»eritt, 

ilScharfied  from  imprisonment  by  the  "'V   /m   rC  \  fio 

*Sintifi,  miRbt  be  imprisoned  again  on  Tayl-  (N.  C^rO  'jg^                     OU, 

^  second  <•«.  .«(t.     Martin  v.  Ashcraft,  O*«o.— Bawreii              b 

gMartinN.  S.  (La.)s>3-               „  3^,>,vWi.i<i —Carthrae    «.  Clarke,  5 

6.  Matter   of   Neben/.ahl,    57    How.  f '/^«7vL^l^-  Fawkes  t>.  Davi»on, 

Pr.  (N.  Y.  Supreme  Ct.)  328;  Masters  Lef^  (Va.)  268,  ^»7^*^^^„a„„  ,. 

^,^:^:  l^^J^^l  ^^nf ofd  lafrf,  f^^^^,  ^ 

Ke^swli»nr 3,1-  ^'^  "''^"  ''•  33fr«errSrr.V:  ^^'^ 
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S. 


rescue;^  or  where  he  is  illegally 
-^  amounts  to  nothing  more  than 

^a.j  and  discharged  because 

'^n  on  a  second  ca.  sa.^ 

defendant  has  been  dis- 

after  the  privilege 


^  ^y^^"^      '^^  '^ot  returned,^  or 

teT-^^^^^^SL  ^  '  vacating  the 


^>C^ZtJ^^         ^J^^^  J*  ^-  ^'4-    See  also 

►^.'x^^^^l^        ^^^^  .umont,  lo  Ad.  &  El. 

.  C.  M.  &  R.  525. 

^ctB  In  the  Writ. — Where  there 

c  defects  in  the  writ  under  which  a 

defendant  is  arrested,  a  second  ca.  sa, 

Aie  may  issue.     Kinney  v,   Laughenour, 

.ilain,  97  N.  Car.  325. 

Want  of  Authority  to  Israe. — Where 

vO. — ^Accord-  an  execution  against  the  person  is  dis- 

as,  if  the  sheriff  charged,  on  the  ground  that  the  court 

.ed    a  prisoner  in  issuing  it  had  no  power  to  do  so,   a 

^e  an  escape,  the  pris-  second  execution  maj  issue.   Ginochio 

.olutelj  discharged  from  v.  Figari,  4  E.  D.  Smith  (N.  Y.)  227. 

^r,  and  the  right  of  action  4.  Humphrey  v.  Gumming,  5  Wend. 

.tirely   transferred  against  the    (N.  Y.)  90;  Phillips  v. ,  7  Jur. 

-  *ff.    2  Bacon's  Abr.,  Escape,  C,  p.  672;  Barrack  v.  Newton,  i  Q^  B.  525, 

0*5  ^    Arundel  v.  Wjtham,   Leon  73;  41  E.G.  L.  655. 

She'x-iflr  of  Essex  Gase,  Hob.  202.  The  right  of  the  party  suing  out  the 

"I^^Viis  doctrine  was  afterwards  over-  writ  is    in   no  way    prejudiced,    and 

^i**^^,  and  the  rule  is  now  well  settled  the  parties  stand  in  the  same  situation 

tha^    in  case  of  a  voluntary  escape  the  as  if  the  defendant  had  never  been  ar- 

creciitor  may  either  cause  the  debtor  rested.     Humphrey    v.   Gumming,   5 

to  l>« retaken  on  an  alias  ca,  sa.^  Trevi-  Wend.  (N.  Y.)  90. 

liaa   V.  Roberts,  i  Rollers  Abr.  902,  pi.  6.  Ridgewaye's  Gase,   3  Goke  52^; 

8;  X^awkes  z\  Davison,  8  Leigh  (Va.)  Windrum  v.  Parker,  2    Leigh   (Va.) 

SS4  >  or  he  may  bring  an  action  against  361,  where  it  was  held  that  a  second 

the  sheriff  for  escape,  Trevilian  v.  Rob-  execution  might   issue,  although  the 

erts,  I   RoUe's  Abr.  902,  pi.  8;  Arm-  first  had  been  duly  executed,  and  had 

strong  V.  Garrow,  6  Gow.  (N.  Y.)  465;  been  fraudulently  suppressed  by  the 

Windrum  v.   Parker,  2  Leigh    (Va.)  plaintiff  in  execution. 

361 ;  or  he  may  bring  an   action  of  Isane  of  Ihiplioate  on  Loss  of  Original. 

debt   on  the    judgment,   Appleby  v,  — Where  the  original   execution  has 

Clark,  10  Mass.  59;  Gheever  v.  Mir-  been  lost,  and  no  return  made  on  it, 

rick,  2  N.  H.  376;   Jones  v.  Pope,  i  the  defendant  may  be  committed  to 

Stund.  35,  note  i ;  Jackson  v,  Hamp-  prison  on  a  duplicate  execution  taken 

ton,6Ired.  (N.  Gar.)  36.     See  in  gen-  out  by  the  plaintiff's  attorney.    Fulton 

eraJ  article  Escape,  vol.  7,  p.  913.  v.  Wood,  3  Har.  &  M.  (Md.)  99. 

1.  See  David  v.  Blundell,  39  N.  J.  L.  6.  Peyton  v.  Brooke,  3  Granch  (U. 

614.  S.)  93;  People  V.  Kehl,  15  Mich.  330. 

1.  Freeman    v.  Smith,  7  Ind.  582.  Failnre  to  Oommlt  Defendant. — Where 

Sec  also  Wendover  v.  Tucker,  4  Ind.  a  ca.  sa,  is  returned  c«/i,  and  the  plain- 

381  ^  tiff  does  not  proceed  to  enforce  the  writ 

1^  Merchant  v,  Frankis,  3  Q:.  B.  i,  by  having  the  defendant  committed, 

^3^.  C.  L.  603;  Ginochio  v.  Figari,  defaulting  the   sheriff,  or  having    it 

4  S-*  D.  Smith  (N.  Y.)  227;    Woods  entered  not  called,  the  plaintiff  may 

647  Volume  VIII. 


famtioBf  fttfidnst  Bodj.  EXECUTIONS,  ETC.  SomiA  Airat 

original  writ  has  been  reversed.^ 

(2)  Proceedings  to  Obtain*  —  If  the  original  writ  has  not  been 
returned  no  scire  facias  is  necessary.^  In  case  defendant  has 
been  arrested^  and  has  escaped,  the  creditor  may  obtain  an  alias 
ca^  sa.f  either  by  scire  facias ^^  or  upon  motion  after  reasonable 
notice  to  the  adverse  party .'^  And  it  has  been  held  that  where  a 
party  has  been  discharged  because  of  a  defect  in  the  original 
writ,  no  application  to  the  court  is  necessary  to  the  issuance  of  a 
new  one.* 

d.  Rearrest  on  Original  Process. — In  the  preceding 
section  the  rearrest  of  defendant  on  alias  writs  has  been  considered ; 
in  this  section  the  right  to  rearrest  defendant  on  original  process 
will  be  treated  of. 

XMape. — If  a  sheriff  voluntarily  permits  the  escape  of  a  defendant 
in  execution  he  cannot  afterwards  retake  him^  without  new 
process  issued  by  plaintiff.''  Nor  will  the  voluntary  return  of  the 
defendant,  or  his  assent  to  recapture,  exonerate  tne  sheriff  from 
liability  for  the  escape.^     The  sheriff  may,  however,  rearrest  the 

take  out  SL  new  ca»sa.    West  f.  Hjland,  ease  the  execution  of  its  process,  and 

3  Har.  &  I.  (Md.)  sod.  to  prevent  its  abuse,  the  courts  have 

1.  Catngan  v,  Washburn,   18  Civ*  In  modem  times  substituted  the  motion 

Pro.  Rep.  (N.  Y.  Citj  Ct.)  79.  for  the  audita  querela,  and  I  can  see 

S.  Fawkes  v.  Davison,  8  Leigh  ( Va.)  no  reason  whj  we  ma/  not,  in  a  plain 

554.  case  like  the  present,  adopt  that  reme- 

8.  Anonjmous,  12  Mod.  230;  Alan-  dy  for  this  kind  of  «r/>«/ac«tf«." 

son  V.  Butler,   Sid.   330;    Fawkes  v*  B.  Kinnej   v.    Laughenour,   97   N. 

Davison,  8  Leigh  (Va.)  554.     See  also  Car.  325. 

Scott    V.   Maupin,    Hard.    (Ky.)    129;  6.  Clark  v.    Cleveland,  6  Hill  (N. 

Coburn  v.  Palmer,  10  Cush.( Mass.)274.  Y.)  349 ;  Lansing  v.  Fleet,  2  Johns.  Gas. 

In  Anonjmous,  12  Mod.  230,  it  was  (N.  Y.)  3;  Butler  v,  Washburn,  25  N. 

held  that  plaintiff  could  not  have  an  H.258;  CoUej  v.  Morgan,  5  Ga.  179; 

alias  writ  against  the  defendant  with-  Jackson  v»  Hampton,  6  Ired.  (N.  Car.) 

out  a  tcire  facias.  34 ;  Spencer  v.  Moore,  a  Dev.  &  B.  (N. 

4.  Fawkes  v.  Davison,  8  Leigh  (Va.)  Car.)  264;  Atkinson  v.  Jameson,  5  T. 

5114.    In  support  of  the  position  taken  R.  25 ;  Buxton  v.  Home,  i  Show.  174. 

in  allowing  the  issuance  of  an  alias  '*  All  his  legal  control  over  the  pris- 

writ  on  motion,  instead  of  on  scire  oner  ceases  bj  his  own  wrong,  and  no 

f acids,  thfe  court  said :  *'  Is  there  anj  act  of  his,  and  no  assent  of  the  prie- 

reason  whj  the  modern  and  more  sum-  oner,  with  whom  he  must  be  deemed 

marj  inethod  of  proceeding,  by  a  mo*  in  collusion,  can  help  him.    The  law 

tion  to  the  court,  on  a  notice  to  the  ad-  will   not  help  a  sheriff  to  retake  or 

verse  party,  may  not  be  allowed  ?    The  detain  a  prisoner  after    a  voluntary, 

object  is  to  enable  the  court  to  enforce  although   it  may  after  a  negligent  es- 

its  own  judgment)  and  superintend  its  cape.     This  rule  is  extremely  sound  in 

own  process ;  and  justice  requires  that  principle,  and  salutary  in  its  tendency, 

the  speediest  method  of  obtaining  this  to  prevent  any  collusion  between  the 

object,  compatible  with  the  rights  of  sheriff  and  his  prisoners,  and  to  secure 

the  defendant,  should  be  adopted.     If  to  the  public  the  faithful  and  vigoroui 

the  debtor  desires  to  inquire  into  any  execution    of    process."    Lansing  v, 

facts  the  court  will   either    hear  his  Fleet,  2  Johns.  Cas.  (N.  Y.)  13. 

evidence,   or,   in   its  discretion,   may  7.  Lansing  v.  Fleet,  a  Johns.  Cas. 

direct  a  jury  to  inquire  into  those  facts  (N.  Y.)  3;  Thompson  v.  Lockwood, 

on  the  motion;  and  in  this  respect  the  15    Johns.    (N.    Y.)  256;  Cheever  9. 

scire  facias  has  no  advantage  over  the  Mirrick,  2  N.  H.  376. 

motion.    For  the  purpose  of  enabling  8.  Lansing  v.  Fleet,  a  Johns.  Cas. 

the  court  to  superintend  with  greater  (N.  Y.)  3. 
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defendant  in  case  the  escape  is  negligent.^ 

Temporurj  Privilege. — So  if  a  defendant,  taken  into  custody,  has 
been  released  on  account  of  a  temporary  privilege,  he  may  be 
arrested  again  on  the  same  process  after  the  privilege  has 
expired.* 

niesAl  AfT«se.^And  if  defendant  haft  been  arrested  uilder  color  of 
a  ca^  sa.y  but  is  discharged  because  the  officer  had  no  warrant  at 
the  time  of  the  takings  he  may  be  arrested  again  on  the  same 
writ.J^ 

1.  Colley  V,  Morgan,   5  Ga.    179;        S.  Humphrey  v.  Cumming,  5  Wend. 
Butler  V.   Washburn,  25  N.  H.  258;     (N.  Y.)  90;  Van  Weaelv.  Van  Wezel, 
Lansing  V.  Fleet,  2  Johns-Cas.  (N.  Y.)     i  Edw.  Ch.  (N.  Y.)  I13* 
3;  Monson  v.  Hills,  2  Root  (Codn.)        S.  Plomer  if.  Ball,  5  Ad.  &  £1.  823, 
324*  Jones  V.  Pope,  i  Saund.  35.  31  £.  C«  L.  ff6. 
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EXECUTORS  AND  ADMINISTRATORS. 

By  Crarlbs  C.  Moorb. 

L  AoTion  AT  Law  bt  Sxicvtoss  ahs  Ahmhuteatoh  653. 

1.  Capacity  to  Sue,  653. 

a.  In  General,  653.  i 

b.  Administrator  de  Bonis  Non,  654.  \ 

c.  Administrator  Pendente  Lite,  656.  ' 

d.  Executor  de  Son  Tort,  658. 

2.  When  Representative  must  Sue  in  Official  Capacity,  658. 

3.  When  Representative  may  Sue  in  Either  Official  or  MdhnduaJ  \ 

Capacity,  658.  f 

4.  Joinder  of  Corepresentatives,  661. 

a.  In  General,  661. 

b.  Objection  for  Nonjoinder,  How  Taken,  661. 

c.  In  Action  by  Feme  Sole  Representative  after  Marriage,  662. 

5.  Joinder  as  Plaintiffs  in  Actions  on  Joint  ObUgaUans,  662. 

6.  Joinder  of  Counts  or  Causes  of  Action,  662. 

a.  What  may  be  Joined,  662. 

b.  What  may  Not  be  Joined,  663. 

c.  Objections  for  Misjoinder,  and  Defect,  How  Cured,  664. 

7.  Averment  of  Representative  Character,  665. 

a.  Sufficiency  in  General,  665. 

b.  In  Suit  by  Limited  Administrator,  669. 

r.  In  Suit  by  Administrator  de  Bonis  Non,  669. 

d.  DescripHo  Persona  as  Surplusage,  670. 

€*  Amendment  of  Declaration  or  Complaint,  671. 

f.  Objection  for  Insufficiency  of  Averment,  671. 

(i)  At  Common  Law,  671. 
(2)  Under  the  Codes,  671. 

g.  Objection  for  Want  of  Representative  Capacity,  671. 

(1)  At  Common  Law,  671. 

(a)  By  Plea  Ne  Ungues  Executor  or  AdmiMistMtr, 

671. 

(b)  Under  General  Issue,  674. 

{c)  Where   Authority    is     TermuuUed  afler  Suit 
Brought,  674. 

(2)  Under  the  Codes,  674. 

8.  Averment  of  Presentment  of  Claim,  675. 

9.  Profert  and  Oyer  of  Letters,  676. 

a.  Necessity  and  Sufficiency  of  Profert,  676. 

b.  Federal  Controlled  by  State  Practice,  677. 

c.  Objection  for  Absence  or  Insufficiency  ofl^feri,  677. 

d.  Form  of  Profert,  677. 

e.  Oyer,  678. 

10.  Judgment,  678. 

11.  Execution,  678. 

650  Volume  VIU. 


..  J 


EXECUTORS,  ETC. 
n  Aonom  AT  Law  AeAnrsT  Ezscvtobs  avd  ABMnrnTSAioBs,  678. 

I.  Liability  to  Suit  in  General,  678. 

3.  Action  against  Executor  de  Son  Tort,  679. 

a.  Declaration,  679. 

b.  Plea,  679. 

c.  Judgment,  680. 

3.  Joinder  oj  Corepresentatives,  680. 

4.  Joinder  as  Defendants  in  Actions  on  Joint  Obligations,  680. 

5.  Joinder  of  Counts  or  Causes  of  Action,  681. 

a.  In  Individual  and  in  Representative  Capacity,  681. 

b.  Objection  for  Misjoinder,  682. 

6.  Averment  of  Representative  Character,  683. 

a.  Sufficiency  in  General,  683. 

b.  Descriptio  Personce  as  Surplusage,  684. 

c.  Amendment  of  Declaration  or  Complaint,  685, 

7.  Denial  of  Representative  Capacity,  685. 

a.  In  General,  685. 

b.  By  Plea  Puis  Darrein  Continuance,  685. 

8.  Plea  of  Plene  Administravit,  686. 

9.  Judgment,  687. 

£1.  General  Requisites — Conformity  to  Pleadings,  687. 

b.  De  Bonis  Testatoris  or  Intestati,  687. 

c.  De  Bonis  Propriis,  688. 

d.  Payable  in  Due  Course  of  Administration,  689. 

e.  By  Default,  689. 

f.  By  Confession,  689. 

g.  Quando  Acciderint,  691. 

k.  Amendment  of  Judgment,  692. 
i.  As  a  Confession  of  Assets,  692. 

10.  Enforcing  Judgments  de  Bonis  Testatoris  or  Intestati,  693. 

11.  Execution,  694. 

in.  Suits  nr  Equitt  bt  ahd  agadtbt  Ezsovtoss  aitd  ADioinsTBA- 
T0B8,  694. 

1 .  As  Parties  in  Chancery  Generally,  694. 

2.  Joinder  of  Corepresentatives,  695. 

a.  As  Plaintiffs,  695. 

b.  As  Defendants,  695. 

3.  Capcuity  to  Sue  Acquired  pending  Suit,  696. 

4.  Averment  of  Representative  Capacity  as  Plaintiffs,  696. 

a.  Sufficiency  in  General,  696. 

b.  Objection  for  Insufficiency,  697. 

5.  Objection  for  Want  of  Representative  Capacity,  697. 

a.  As  Plaintiffs,  697. 

b.  As  Defendants,  697. 

6.  Multifariousness  in  the  Bill,  697. 

7.  Decree,  697. 

8.  Bills  for  Instructions,  698. 

IV.  Suits  BETWEEK  Ck>BEPBE8EVTATIVES»  699. 

1.  At  Common  Law,  699. 

2.  ^  Equity,  699. 

T.  Suns  BT   AHD  AGAIH8T   FOBEIOV  EXSCUTOBS  AHD  ADUHISTBA- 

TOBS^  700. 

I.  Suits  by  Foreign  Executors  and  Administrators,  700. 
0.  Incapacity  to  Sue  in  Official  Character,  700. 
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The  General  Rule  tf  Disability  tfi  &m^  70a 
Capacity  Acquired  fending  Suit,  703. 
{a\  Bv  Taking  Out  Domestic  Ancillary  Letters^  703. 
(^)  iy  Compliance  with  Statutory  Conditions,  704. 
(3)  Statutes  Authorizing  Actions  in  Official  Character^  705. 
km  Capacity  to  Sue  in  Individual  Character^  708. 
(l)  General  Statement  of  the  Rule,  70S. 
(a)  Applications  qf  the  Rule,  710. 
€.  Actions  fy  Assignees  of  Foreign  Representatives^  fl  I. 

d.  Averment  0/  Official  Character,  712. 

(1)  Necessity  and  Sufficiency  of  Averment,  712. 

(2)  Averment  of  Official  Character  as  Surplusage^  71a. 

e.  Objection  for  Incapacity  to  Sue,  and  Waiver  of  Objectim^  713 
Suits  against  Foreign  Executors  and  Administrators ,  714. 

0.    The  General  Rule  of  Exemption  from  Suit^  7 14. 
b.  Exceptions  to  the  Rule,  715. 


ii)  At  Law,  715. 
2)  In  Chancery,  715. 
(3)  Suits  Authorized  by  Statute,  716. 


€.  Objection  for  Nonliability  to  Suit,  emd  Waivmr  ^  ObjeOim. 
717- 

TL  AcnoHB  ov  ABxnriiTiATXoM  Bons,  717. 

I.  Necessity  of  Preliminary  fudgment  or  Decree^  J\f. 
3.  Leave  to  Sue,  719. 

0.    When  Necessary  and  How  Obtcuned^  719. 

b.  Discretion  of  the  Court,  720. 

c.  Order  Granting  LeofOe,  720. 

d.  Objection  for  Want  of  Leave.  Mow  Taiem.  Tda 
3.  Arties,  720. 

a.  Plcuntiffs,  72d. 

b.  Defendants,  Tii, 

4*  DeclaruHon  or  Complaint,  723. 
tf.  Requisite  Averments,  Tiy, 
b.  Assignment  of  Breackest  723. 

5.  Pleas,  725. 

6.  Judgment  and  Subsequent  I^vceediflgS.  73)« 

7.  Remedy  in  Equity,  726. 

YU  O08T8  nr  AoTioM  sy  Aim  AOAom  SncmNtts  An  AttdunA- 
Tou,  728. 

1.  When  They  Are  PlainHffs  at  Law,  728. 

2.  ^f^%M  They  Are  Defendants  at  Lam.  7Sa 

3.  By  Statutory  Regulation,  731. 

4.  In  Suits  in  Equity,  733. 
5*  Security  for  Costs,  735. 

CROSS-REFERBKCB8. 

• 

As  io  Appointment,  Qualification,  Removal,  Atcounttng,  Suits  fir  Accmadr 
ing,  and  Administration  Generally,  see  article  PROBATE ARD 
ADMINISTRA  TION 
Actions  against  Executors  and  Administrators  for  Legacies  or  DistribU' 
live  Shares,  see  articles  LEGACIES^  etc.,  and  PROBATE  AND 
ADMINISTRA  TION 
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A$  to  Citation  in  ProbaU  Proceedings,  see  article"  CITATIONS  IN  PRO- 
BATE  PROCEEDINGS,  vol.  4,  p.  539;  and  article  PROBATE 
AND  ADMINISTRA  TION. 
Appearances  by  Executors  and  Administrators,  see  article  APPEAR' 

ANCES,  vol.  2,  p.  674. 
Proceedings  Relating  to  the  Settlement  of  Insolvent  Estates,  see  article 

INSOLVENCY. 
Presentment  and  AdJMdication  of  Claims,  see  article  PROBA  TEAND 

ADMINISTRA  TION 
Executors  and  Administrators  as  Parties  to  Appeals,  see  article  AP- 
PEALS, vol.  2,  p.  I. 
As  Parties  to  Creditors'   Bills,  see  article  CREDITORS'  BILLS 

AND  FRAUDULENT  CONVEYANCES,  vol.  5.  p.  388. 
As  Parties  in  Actions  for  Death  by  Wrongful  Act,  see  article  DEA  TH 

BY  WRONGFUL  ACT,  vol.  5,  p.  448. 
As  Parties  in  Actions  of  Detinue,  see  article  DETINUE,  vol.  6,  p, 

647. 
As  Parties  in  Ejectment,  sec  article  EfECTMENT,  vol.  7,  p,  260. 
As  Parties  Generally,  see  the  various  titles,  such  as  HEIRS  AND 
DEVISEES;  FORECLOSURE;  LEGACIES,  etc.;    SPE- 
CIFIC PERFORMANCE, 
Defaults  in  Actions  against,  see  article  DEFAULTS,  vol.  6,  p.  i. 
Sales  by    Executors    and  Administrators,    see    article    PROBATE 

SALES. 
Revivor  of  Actions  by  and  against,  see  article  REVIVOR. 

I  AoTiom  AT  Law  bt  Ezscutobs  avd  Adxinistsatoxb — 1.  Oa. 
pocity  to  Sue — a.  In  General. — A  general  executor  or  adminis- 
trator may,  in  the  absence  of  statutory  provisions  to  the  con- 
trary, maintain  suits  for  the  recovery  ot  assets  of  the  estate 
until  his  letters  are  revoked  or  his  official  responsibility  is  other- 
wise terminated.*  And  he  may  sue  for  an  injury  to  the  goods 
of  the  estate  committed  after  the  death  of  the  testator  or  intes- 
tate and  before  administration  granted.^ 

1.  Labit  V.  Verry,  28  La.  Ann,  591 ;  Appeal  tpom  DeorM  of  B^yooattoft.— 

Lowry  v.  Tillenj,  31  Minn.  500,  where  A  decree  revoking  letters  of  adminis^ 

it  was  held   that  the   fact   that  the  tration  and  directing  them  to  Issue  to 

administrator   had    filed  his  account  another  person,  does  not  suspend  the 

which  had  been  allowed,  and  that  an  power  of  the  executor  or  adminlstra- 

order  of  distribution  was  made  while  tor,   so  long  as  an  appeal   from  the 

the  action  was  pending,  did  not  abate  decree  is  pending  and  undetermined, 

the  action,  so  iopg  as  he  was  not  fullj  Shauffler  v,  Stoever,  4  S.  &  R.  (Pa.) 

diicharged;  Williams  v.  Short,   155  302. 

Pa.  St.  480,  holding  that  an  adminlstra-  After  CanceUatton  of  Bond. — ^The  mere 
tor  whose  account  has  been  filed  and  cancellation  of  the  administrator's 
confirmed,  but  who  has  not  been  dis-  bond  by  the  judge  of  probate  does  not 
charged,  has  a  right  to  sue  for  a  debt  revoke  the  appointment  of  the  admin- 
due  Uie  decedent.  istrator  or  disqualif^r  him  from  suing 

"  Until  the  entrj  of  a  judgment  or  as  such.     Clarke  v.   Rice,  15  R.  I. 

decree  discharging  the  executor,  the  153. 

trust  still  continues  in  contemplation  t.  Babcock  v.  Booth,  a  Hill  (N.  Y.) 

of  law,  and  such    executor   remains  181 ;  Valentine  v,  Jackson,  9  Wend, 

clothed  with  the  dutj  and  authority  of  (N.  Y.)  303 ;  Rockwell  v.  Saunders,  19 

his  office."    Dean  v.  Superior  Ct.,  63  Barb.  (N.  Y.)  473 ;  Hutchins  v,  Adams, 

Cal.  |73.    SeealfoGrinstead  v.  Fonte,  3  Me.  174;  Bell  v.  Speight,  11  Humph. 

33  Miss.  lao.  (Tenn.)  451. 
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Izdmi^a  Bight. — In  most  jurisdictions  an  executor  or  adminis- 
trator has  the  exclusive  right  to  sue  for  the  collection  or  recov- 
ery  of  the  assets  of  the  estate.* 

Before  Probata  or  Grant  of  Lotton. — At  common  law  an  executor  may 
commence  an  action  in  his  representative  capacity  before  pro- 
bate of  the  will,*  but  he  cannot  declare  until  after  probate.*  An 
administrator-  cannot  commence  an  action  until  after  letters 
of  administration  are  granted.* 

Suit  againit  Himielf. — An  executor  or  an  administrator  cannot 
maintain  a  suit  against  himself  to  recover  a  debt  due  to  him 
from  the  testator  or  intestate.* 

Aftor  Final  Settlomont  and  Blaehargo  he  has  no  legal  capacity  to  sue.^ 

b.  Administrator  de  Bonis  Non — The  Gen«rai  Eoie. — At  com- 
mon law  an  administrator  de  bonis  non  succeeds  to  the  rights 
which  belonged  to  the  first  executor  or  administrator,  and  is 
entitled  to  recover  such  assets  of  the  estate  as  remain  unadmin- 
istered  in  specie^  and  such  of  the  debts  due  to  the  decedent  as 
remain  unpaid.*     But  his  authority  does  not  extend  to  assets 

1.  As  to  the  necessity  of  an  adminis-  5.  Perkins  v.  Ipsam,  ii  R.  I.  270. 

tration  as  a  medium  through  which  6.  Goebel    v.   Foster^  8   Mo.  App. 

alone  the  creditors,  distributees,  etc.,  443. 

can  maintain  their  claims  against  the  7.  Arkansas. — Hemphill  v.  Hamil- 

estate,  see  article  Probate  and  Ad-  ton,  11  Ark.  425. 

MINISTRATION.  Illinois, — Newhall    v.    Turhej,    14 

3.  Valentine  V.Jackson,  9  Wend.  (N.  111.  338. 

Y.)  302 ;  Thomas  v.  Cameron,  16  Wend.  Kentucky. — Carrol  v.  Connet,  2  J.  J. 

(N.  Y.)  579;  Rand  v,  Hubbard,  4  Met.  Marsh.  (Ky.)  195;  Bradshaw  v.  Com., 

(Mass.)  252;  Cocke  V.Walters,  6  Ark.  3  J.  J.  Marsh.  (Ky.)  632;  Bellomj  r. 

404;  Hurst  V,  Addington,  84  N.  Car.  Bellomy,   3   Bush   (Kj.)   109;    Flojd 

143;  Strong  V.  Perkins,  3  N.  H.  517;  v,  Breckenridge,  4  Bibb  (Ky.)  14. 

Gordon  v.  Woods, 4  Bibb  (Ky.)  476.  Maryland. — Alexander  v.  Stewart, 

FrlYOlooB  Demurrer.— In  Hurst  v.  Ad-  8  GHl  &  J.  (Md.)  226. 

dington,  84  N.  Car.  143,  it  was  held  Missouri. — State  v.  Dulle,  45  Mo. 

that  a  demurrer  to  a  complaint  by  an  269. 

executor,  upon  the  ground  tliat  it  did  New  York. — Luers  v.  Brunges,  56 

not  show  the  probate  of  the  will  before  How.  Pr.  (N.  Y.  Supreme  Ct.)  282. 

suit  brought^  was  frivolous  and  should  Pennsylvania. — State  Bank  v.  Halde> 

be  stricken  out.     "It  is  perfectly  im-  man,  i  P.  &  W.  (Pa.)  161. 

material,"   said   the  court,  "  whether  Tennessee.  —  Bell     v.    Speight,    11 

the  probate  was  had  before  or  after  the  Humph.  (Tenn.)  451 ;  Smith  v.  Pearce. 

issuing  of  the  summons,  so  that  it  was  2  Swan  (Tenn.)  127. 

done  before    the   filing  of  the   com-  TVaraj.— Cochran  v.  Thompson,  18 

plaint."    See  Thomas  v.  Cameron,  16  Tex.  652";  Williams  v.  Verne,  68  Tex. 

Wend.  (N.  Y.)  579.  414;  Todd  v.  Willis,  66  Tex.  704. 

8.  Valentine  v.  Jackson,  9  Wend.  (N.  AotioB  on  Contract  with  PredecsMOr.— 

Y.)  302;  Strong  v,  Perkins,  3  N.  H.  An  administrator  de  bonis  non    may 

517;  Cocke  V.  Walters,  6  Ark.  40^;  sue  upon  a  contract  made  by  his  pred- 

Gordon  v.  Woods,  4  Bibb  (Ky.)  470;  ecessor  where  the  claim,  if  recovered, 

Call  V.  Ewing,  i  Blackf.  (Ind.)  301;  would     be    assets.      McGuinness    v. 

Rand  v.  Hubbard,  4  Met.  (Mass.)  252.  Whalen,  17  R.  I.  619.     But  see  Calder 

4.  Valentine  v.tackson,  9  Wend.  (N.  v.  Pyfer,  2  Cranch  (C.  C.)  430. 

Y.)  302;  Philbrick  v.  Hazen,  3  N.  H.  8.  Newhall   v.  Turney,  14  III.  338; 

120,  where  it  was  held  that,  if  an  action  Barnett  v,  Vanmeter,  7  Ind.  App.  45 ; 

is  thus  prematurely  brought,  the  de-  Blydenburgh  v.  Lowry,  4  Cranch  (C. 

fendant  may  crave  oyer  of  the  letters  of  C. )  368 ;  Morrow  v.  Taggart,  45  Ala 

administration  and  then  demur.  293. 
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already  administered,  and  he  cannot  sue  his  predecessor,  or,  in 
case  of  his  decease,  his  personal  representative,  for  any  part  of 
the  estate  sold,  converted,  or  wasted  by  him  ;  *  nor,  according  to 
some  of  the  cases,  can  he  sue  upon  evidences  of  indebtedness 
made  payable  to  his  predecessor,^  nor  enforce  a  judgment  recov- 

1.  Alabama.'^'SoWj  v.  Wilkins,  ii  7V«aj.— Ward  v.  Ward,  i  Tex.  Un- 

Ala.  872;  Lyon  V.  Odom,  31  Ala.  234;  rep.  Cas.  123;  Johnson  v,  Hogan,  37 

Chamberlain  v.  Bates,  2  Port.  (Ala.)  Tex.  77 ;  McDonald  v.  Alford,  32  Tex. 

550.  35;  Brown  v.  Franklin,  44  Tex.  559; 

Arkansas, — Beard  v.  Roth,  35  Fed.  Murphej  v,  Menard,  11  Tex.  673. 

Rep.  397 ;  Green  v,  Bjme,  46  Ark.  453 ;  Kjr^i»i«.— Cheatham  v,  Burfoot,  9 

Finn  v.  Hempstead,  24  Ark.  11 1 ;  State  Leigh  (Va.)  580.     See  Cocke  v.  Harri- 

V.  Rottaken,  34  Ark.  144.  son,  3  Rand.  (Va.)  494. 

/ZoriWa.—Gregory    v.   Harrison,  4  United  States. — Beall  v.  New  Mex- 

Fla.56.  ico,  16  Wall.  (U.  S.)  535;  Wilson  v, 

Georgia, — Gilbert  v,  Hardwick,  11  Arrick,  112  U.S.  83;  U.  S.  v.  Walker, 

(ra.  599;  Oglesbj  v.  Gilmore,5  Ga.  56.  109  U.  S.  258. 

Illinois. — Hanifan  v.  Needles,  108  The  Remedy  is  for  the  distributees, 

lU.  403;  Rowan  v.  Kirkpatrick,  14  111.  legatees,  or  creditors,  to  sue  directly, 

i;  Newhall  v.   Turner,   14  111.   33S;  King  f.  Smith,  15  Ala.  264;  Moore  v. 

Short  V.  Johnson,  25  111.  489;  Stose  v.  Armstrong,  9  Port.  (Ala.)  704;  Green 

People,  25  111.  600.  V.  Byrne,  46  Ark.  453 ;  Finn  v.  Hemp- 

Indiana. — Lucas  v.  Donaldson,  117  stead,  24  Ark.  iii;  State  v.  Rottaken, 

Ind.  139;  Anthony  v.  M'Call,  3  Blackf.  34  Ark.  144;  Rowan  v.  Kirkpatrick,  14 

(Ind.)  86;  Young  v.  Kimball, 8  Blackf.  111.  i ;  WarBeld  v.  Brand,  13  Bush  (Ky.) 

(Ind.)  167.  77 ;  Felts  v.  Brown,  7  J.  J.  Marsh.  ( Ky.) 

Kentucky. — Warfield   v.  Brand,    13  147;   Waterman  v.  Dockray,  78  Me. 

Bush  (Ky.)  77 ;  Felts  x;.  Brown,  7  J.  J.  139;    Rives  v.   Patty,   43    Miss.   338; 

Marsh.  (iCy.)  147;  Bradshaw  v.  Com.,  Stubblefield  v.  McRaven,  5  Smed.  & 

3  ].  J.  Marsh.  (Ky.)  632.  M.  (Miss.)  130;  Carrick  v.  Carrick,  23 

Maine, — ^Waterman  v,  Dockray,  78  N.  J.  Eq.  364. 

M®-  *39*  *•  McCoy  v.  Gilmore,  7  Ohio,  pt.  i. 

Maryland. — Neale  v,  Hagthrop,  3  268;  Sloan  v.  Johnson,  14  Smed.  &M. 

Bland  (Md.)  551;  Johnson  v.  Farmers  (Miss.)  47;  Barker  t'.  Talcot,  i  Vern. 

Bank,  11  Md.  412.  473.     See  also  Newhall  t;.  Turney,  14 

Massackusetts. — See  Tyler  v,  Whee-  111.  338 ;  Oglesby  v.  Gilmore,  5  Ga.  56 ; 

ler,  160  Mass.  206.  West  v,  Chappell,  5  Gill  (Md.)  228. 

Mississippi. — Dement  v.  Heth,  45  Contra.  —  In  Catherwood  v.  Cha- 
Miss.  388;  Rives  v.  Patty,  43  Miss.  338;  baud,  i  B.  &  C.  150,  8  E.  C.  L.  65,  an 
Stubblefield  v.  McRaven,  5  Smed.  &  administrator^/^  ^onf 5  n^iit  was  allowed 
M.  (Miss.)  130;  Kelsey  v.  Smith,  i  to  maintain  an  action  on  a  bill  of  ex- 
How.  (Miss.)  68.  change  which  had  been  indorsed  gen- 

Missouri. — Harney  v,  Dutcher,  15  erally,  and  delivered  to  the  former  ad- 
Mo.  89.  See  also  State  v.  Fulton,  35  ministrator  in  payment  of  a  debt  due 
Mo.  323.  to  the  intestate,  although  it  was  inti- 

Nevt  Jersey. — Carrick  v,  Carrick,  mated  by  the  court  that  the  suit  might 

33  N.  J.  Eq.  364.  have  been  brought  in  the  name  of  the 

New  /Vr*.— -See  Walton  v,  Walton,  personal  tepresentative  of  the  first  ad- 

a  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  428.  ministrator.    The  decision  was  put  on 

Okio, — ^TracT  v.  Card,  2  Ohio  St.  431 ;  the  ground  that,  as  the  first  administra- 

Blizzard  v.  Filler,  20  Ohio  479;  Curtis  tor  might  have  sued  in  his  representa- 

V.  Lynch,  19  Ohio  St.  392.  tive  character,  and  as  he  died  without 

Pennsylvania. — Carter  v.  Trueman,  suing  in  his  own  right,  the  administra- 

7  Pa.  St.  315;  Bowen  t;.  Miller,  5  Pa.  tor  de  bonis  non^  succeeding  to  the 

L.  J.  270;   Potts   V.  Smith,  3  Rawle  rights  belonging  to  the  first  adminis- 

(Pa.)36x.  trator  in  his  representative  capacity, 

Tennessee. — Stott    v,  Alexander,   2  could  sustain  the  action.     Upon  the 

Sneed(Tenn.)65o.  C^ni/ar^  Whitaker  authority  of  that  case,  it  was  held,  in 

V.  Wl^itaker,  12  {^ea  (Tenn.)  393.  Sheets  v.  Pabody,  6  Blackf.  (Ind.)  120, 
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ered  by  the  latter  in  his  representative  capacity.^ 

Statviofj  aad  Jii4iaiAl  WtiMilimtiwii. — Statutory  provisions  in  several 
of  the  states  have  modified  the  common4aw  rule  to  the  extent 
of  allowing  an  administrator  de  bonis  nan  to  call  for  a  full  ac- 
counting by  his  predecessor,  or  the  same  result  has  been  attained 
by  holding  that  assets  are  not  deemed  to  be  administered  until 
they  have  been  paid  to  the  creditor,  legatee,  or  distributee  en- 
titled to  them.* 

c.  Administrator  Pendente  Lite. — While  the  authority  of 
an  ?LAm\Vi\str?LX.or  pendente  lite  is  much  more  limited  in  its  nature 

that  an    administrator    de  bomi*  mom  and  an  administrator  de  homis  mom^  for 

could  sue  upon  a  promissory  note  made  many  if  not  for  all  purposes.     The 

payable  to  the  former  administrator,  latter  succeeds  to  all  the  rights  of  the 

See  also  Stewart    r.    Hood,   lo  Ala.  intestate  in  respect  to  personal  property 

600 ;  Dunham   v.  Grant,  13  Ala.  105 ;  which  the  administrator  has  not  fuJiy 

Barron  v.  Vandvert,  13  Ala.  232 ;  Cum-  administered.     He  alone,  to  the  exclu- 

roings V.  Edmunson,  5  Port.  (Ala.)  145 ;  sion  of  creditors  and  distributees,  can 

Caller  v.  Boy^in,  Minor  (Ala.)  3o6;  recover  from  the  representative  oi  « 

Brooks  V,  Mastin,69  Mo.  58;  McGuin-  deceased  administrator,  not  onlj  the 

ness  T'.  Whalen,  17  R.  I.  619;  Wood  property  remaining  im  specie  (which 

V.  Tomlin,  93  Tenn.  514;  Abingdon  v.  is  the  general  law),  but  also  the  value 

Tyler,  6Coldw.  (Tenn.)  504;  Tobler  v,  of  the  assets  which  the  administrator 

Stubblefield,  32  Tex.  188.  has   wasted    or    misapplied."     Other 

AekUm  on  Bond — Vortk  Carolina. — In  cases  sustaining  this  statement  of  the 

North  Carolina   an   administrator  de  law  in  North   Carolina   are   Duke  r. 

^«t  J  litf  wean  recover  upon  a  bond  taken  Ferebee,    7    Jones   L.   (N.  Car.)  10; 

payable  to  the  administrator.     Eure  v.  Hackney  v.  Steadman,  i  Jones  L.  (N. 

Eure,  3  Dev.  L.  (N.  Car.)  2o6;Cutlar  Car.)  207;  State  v.  Johnston,  8  Ired. 

V,  Quince,  2  Hayw.  (N.  Car.)  60;  Rog-  L.  (N.  Car.)  397;  Ferebee  v.  Baxter, 

ers  V,  Gooch,  87  N.  Car.  442.     For-  12  Ired.  L.  (N.  Car.)  64;  State  v. Brit- 

me rly  this  question  seems  to  have  been  ton,  11  Ired.  L.  (N.  Car.)  no;  Uni- 

in  doubt.    Anonymous,  2  Hayw.  (N.  versity  v,  Hughes,  90  N.  Car.  537; 

Car.)  18.  Gilliam  v.  Watkins,  104  N.  Car.  180; 

1.  Paine  t*.  Mclntire,  32  Me.  131;  Neagle  v.  Hall,  115  N.  Car.  415;  Hun 

Nowell  V.  Nowell,  2  Me.  75;   Brown  v.  Kornegay,   85   N.  Car.  119;  Alex- 

V.  Pendergast,  7  Allen  (Mass.)  427.  ander  v.  Wolfe,  88  N.  Car.  398;  Mer- 

Contra.  —  Smith  v,  Pearce,  a  Swan  rill  v.  Merrill,  92  N.  Car.  657. 

(Tenn.)  127;  Dykes  v.  Woodhouse,  3  Ohio.  —  See  Tracy  v.  Card,  2  Ohio 

Rand.  (Va.)  287.     See  also  Warren  v.  St.  431. 

Rist,  16  Ala.  68i5,  where,  however,  the  Pemmsylvamia.-'See  Carter  v.  True- 
decision  was  based  upon  a  statute.  man,  7  Pa.  St.  315;   Drenkle  v.  Shar- 

8.  Illinois. -^Ste  Dufllin  v.  Abbott,  man,9Watts(Pa.)4B5;  Little  v.  Walton, 

48  111.  17;  Hanifan  v.  Needles,  108  111.  93  Pa.  St  164;  Miller  v.  Com.,  iitPs- 

403.  St.  321 ;   Heeler's  Estate,  6  York  (Ps) 

Mississippi. — See  Mayer  v.  McLure,  125;   Pierce's  Estate,  if  Montg.  (Pa.) 

36  Miss.  389.  no;     Croyell    v.    Blackfan,   i   Pittsb. 

Missouri.  —  See    Booker    v.    Arm-  (Pa.)  327;   Com.  v.  Mears,  5  Leg.  & 

strong,  93  Mo.  49;  Morehouse  v.  Ware,  Ins.  Rep.  (Pa.)  67;  Parriah  v.  Brooks, 

78  Mo.  100;  State  v.  Hunter,  15  Mo.  4   Brews.    (Pa.)    154;    Montgomen-'s 

490.  Estate,  7  Phila.  (Pa.)  304;  Weld  v.  Mc- 

New  rork.—See  Walton  v.  Walton,  Clure,9Watts  (Pa.)  495;  Com.v.Stro- 

2  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  428.  hecker,  9  WatU   (Pa.)  479;    Pennsjl- 

Nortk  Carolina.  —  In  Thompson  v.  vania  Co.  v.  Philadelphia,  etc.,  R.  Co.| 
Badham,  70  N.  Car.  141,  the  court  cites  153  Pa.  St.  160. 
some  code  provisions  and  savs :  Liberal  Congtraotton  of  Statnli. — Such 
'*  Under  these  or  similar  acts,  it  has  statutes  are  remedial,  and  should  be  lib- 
been  settled  in  this  state  that  a  privity  erally  construed.  Tracy  v.  Card,  t  Ohio 
does  exist  between  an  administrator  St.  431. 
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than  that  of  a  general  administrator,  yet  he  may  bring  actions  to 
recover  debts  due  to  the  deceased,^  or  other  personal  property  of 

1.  Ewing  V,  Moses,  50  Ga.  264;  sentative  of  the  first  intestate;  but 
Matter  of  ColTin's  Estate,  3  M4*  Ch.  whether  such  legal  representative  must 
395;  Syme  v.  Broughton,  86  N.  Car.  necessarily  be  an  administrator  de 
153;  Kaminer  v.  Hope,  18  S.  Car.  561,  bonis  non.,  or  whether  an  administra- 
wiiere  the  court  said :  *'  The  leading  tor  ptmdenie  lite  would  not  answer  as 
case  upon  th^  subject,  which  has  been  such  representative,  is  not  even  hinted 
repeatedly  recognized  since,  is  the  at  in  the  case.  InEasterlingf  .Thomp- 
case  of  Walker  v.  WooUaston,  2  P.  son,  Rice  L.  (S.  Car.)  346,  an  effort  was 
Wms.  576,  in  which  the  doctrine  above  made  by  creditors  to  reach  the  assets 
stated  was  distinctly  laid  down,  and  of  the  first  intestate  through  an  ad- 
in  the  argument  01  counsel  in  tha(  ministrator  of  the  deceased  administra- 
case,  which  seems  to  have  been  adopted  tor  of  such  intestate,  and  the  court  l^eld 
by  the  court,  but  which  is  too  long  to  that  they  could  only  proceed  against 
be  transcribed  here,  it  is  conclusively  an  administrator  de  bouts  non,  whose 
shown  to  be  fully  supported,  both  by  duty  U  would  be  to  require  an  account 
reason  and  authority,  and  absolutely  from  the  administratpr  of  the  first  s^d- 
necessary  to  effect  the  objects  of  such  ministrator,  and  no  question  was  raised 
a  limited  administration.  See  also  as  to  what  would  be  the  rights  or  duties 
the  cases  of  Knight  v.  Duplessis,  i  of  an  administrator  ^enden/e  lite.  In 
Ves.335;  Ball  V.  Oliver,  2  Ves.  &  B.  Stevenson  v.  Wilcox,  i6  S.  Car.  43a, 
97;  Gallivan  v.  Evans,  i  Ball  &  B.  the  action  was  brought  by  the  credit- 
193;  Wills  V,  Rich,  2  Atk.  285.  In  ors  of  an  intestate  against  the  sureties 
our  own  state  we  do  not  think  that  the  of  an  administrator  pendente  lite^  and 
question  has  ever  been  distinctly  the  court  held  that  such  an  administra- 
decided,  the  authorities  relied  upon  tor  was  accountable  only  to  the  general 
by  the  appellant  not  being  in  our  judg-  administrator,  and  not  to  the  creditors 
ment  directly  in  point.  They  are  all  or  distributees,  as  he  had  no  authority 
cases  in  which  the  question  was  to  pay  debts  or  distribute  the  assets; 
whether  the  action  could  be  main-  but  the  question,  whether  an  adminis- 
tained  by  creditors  or  distributees,  trator/^8(/0isi/<7 /iVtf  could  maintain  an 
and  we  are  not  aware  of  any  case  in  action  to  recover  a  debt  due  his  intes- 
which  the  distinct  question  made  by  tate's  estate,  was  not,  and  could  not 
this  appeal  has  been  raised.  It  is  true  have  been,  raised  in  the  case.  In  Vil- 
that  in  some  qI  the  cases  strong  Ian-  lard  v,  Robert,  i  Strobh.  Eq.  (8.  Car.) 
guage  is  used  implying  that  such  an  393,  the  question  was  whether  a  settle- 
action  as  this  could  only  be  maintained  mentt  made  by  the  representatives  of  an 
by  an  administratpr  de  bonis  non^  but  executor,  on  an  accounting  had  with  an 
those  expressions  must  be  taken  with  administrator  de  bonis  non  cum  testa- 
reference  to  the  facts  of  the  cases  in  mento  annexoy  for  assets  of  the  testator, 
which  they  occur,  and  signify  that,  as  converted  into  money  by  the  executor 
between  creditors  or  distributees  and  in  his  lifetime,  was  a  bar  to  an  action 
in  administrator  de  bonis  non^  the  by  the  legatees  against  the  representa- 
action  can  only  be  maintained  by  the  tives  of  such  executor ;  and  the  court 
latter.  In  Gill  v.  Douglass,  2  Bailey  held  that  it  was,  because  the  adminis- 
L.  (S.  Car.)  387  (which,  however,  trator  de  bonis  non  had  a  right  to  de- 
has  been  qualified  by  the  subsequent  mand  such  accounting  from  the  exec- 
case  of  Ford  V'  Dangerfield,  8  Rich,  utor,  practically  overruling  what  was 
Eq.  (S.  Car.)  no),  the  action  was  by  said  in  Smith  v.  Carrere,  i  Rich.  Eq. 
the  escheator  of  Lancaster  district,  to  (S.  Car.)  123,  on  this  point;  but  noth- 
recover  a  balance  due  by  the  estate  of  ing  was  said  as  to  the  right  of  an  ad- 
the  defendant's  intestate  on  his  ad-  ministrator  pendente  lite  to  bring  an 
ministration  of  the  estate  of  Dr.  action  for  such  accounting.  From  this 
Clancy,  who  had  died  intestate,  leav-  review  of  the  authorities,  it  seems  to 
ing  no  one  entitled  to  claim  as  next  us  that  the  English  cases  establish  the 
of  kin.  The  court  held  that  t|ie  es-  proposition  that  an  administrator /««- 
cheator  stood  as  a  distributee  and  ^^»/^/iV«  may  maintain  an  action  to  re- 
could  not  maintain  the  action,  which  cover  a  debt  due  the  estate  of  his  intes- 
Bhould  be  brought  by  a  legal  repre-  tate,  and  that  there  is  no  controlling 
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the  estate,*  but  not  after  the  termination  of  the  controversy 
pending  which  he  was  appointed.* 

d.  Executor  de  Son  Tort. — An  executor  de  son  tart  is  not 
entitled  to  bring  any  action  in  the  right  of  the  decedent.' 

2.  When  Bepresentatiye  must  Sue  in  Official  Capacity. — In  all 
cases  where  the  executor  or  administrator  has  the  action  in  the 
right  of  his  testator  or  intestate,  that  is,  where  the  action  ac- 
crued to  the  deceased  in  his  lifetime,  the  executor  or  intestate 
must  sue  in  his  representative  character.*  The  same  rule  differ- 
ently expressed  is  that,  where  it  becomes  necessary  for  the  plain- 
tiff to  make  profert  of  his  letters  testamentary  or  of  administra- 
tion, he  should  sue  in  his  representative  character.* 

8.  When  Bepreaentative  may  Sne  in  Either  Official  or  Individual 
Capacity. — When  the  cause  of  action,  whether  in  contract  or  in 
tort,  accrues  after  the  death  of  the  testator  or  intestate,  and  the 
money,  if  recovered,  will  be  assets,  the  plaintiff  may  declare  in 
his  representative  character,  on  in  his  own  name,  at  his  option.* 

authority  in  this  state  to  the  contrary."         Wisconsin.  —  Lawrence  v.  Vilas,  20 

See  also  Libby  v.  Cobb,  76  Me.  473.  Wis.  381. 

1.  Matter  of  Colvin's  Estate,  3  Md.         United  States. — Kane  «?. Paul,  14 Pet. 

Ch.  295.  (U.  S.)    33;    Fugate  v.  Bronaugh,  3 

a.  Cole  V.  Wooden,  x8  N.  J.  L.  15.  Cranch  (C.  C.)  65. 

8.  Francis  v.  Welch,  11  Ired.  L.  (N.        6.  Adams  v.  Campbell,  4  Vt.  447. 
Car.)   315;  Campbell  v.  Sheldon,   13        «.  Alabama. — Riddle  v.  Hill,  51  Ala. 

Pick.    (Mass.)   8;   Lee  v.   Wright,    i  224;  Goodman  t^.  Walker,  30  Ala.  482; 

Rawle  (Pa.)  149.  Harbin  v.  Levi,  6  Ala.  399;  Cummings 

4.  A  rkansas. — Mohr  v.  Sherman,  25  v.  Tindall,  4  Stew.  &  P.  (Ala.)  357.  See 

Ark,  7 ;  Yarborough  v.  Ward,  34  Ark.  Waldrop  v,  Pearson,  43  Ala.  ^6;  Tom- 

204;  Hemphill  v.  Hamilton,  11  Ark.  kies  7;.  Reynolds,  17  Ala.  109. 
425;  Watkins  v.  McDonald,  3  Ark.  266.         Arkansas. — Hemphill   v.  Hamilton, 

Mississippi. — Bowen  v.  Bonner,  45  ii  Ark.  425;   Anderson  r.  Wilson,  13 

Miss.  lOy  construing  Rev.  Code  1857,  Ark.  409;  Mohr -p.  Sherman,  25  Ark. 7; 

art.  119.  McDonald  v.  Williams,  16  Ark.  36;  Yar- 

New  Jersey. — Norcross  v.  Boulton,  borough  f.  Ward,  34  Ark.  204. 
16  N.J.  L.  310;  Stewart  v.  Richey,  17         California. — Munch  v.  Williamson, 

N.  J.  L.  164.  24  Caf.  167 ;  Jahns  v.  Nolting,  29  Cal. 

Netv  Torh. — Patchen  v,  Wilson,  4  508. 
Hill  (N.  Y.)  57;  Packer  v.  Wilson,  15        /^^riVa.— Branch  v.  Branch,  6  Fla. 

Wend.  (N.  Y.)  343;  Wiltsie  v.  Beards-  314. 

ley.    Hill  &  D.  Supp.    (N.  Y.)   386;         Gif<?r^ia.— Daniel  v.  Hollingshead,  16 

Ketchum  v.  Ketchum,  4  Cow.  (N.  Y.)  Ga.  190;  Wheelus  r.  Long, 73  Ga.  no; 

87;  Sheldon  v.  Hoy,  11  How.  Pr.  (N.  Kenan   v.  Du    Bignon,  46    Ga.  258; 

Y.  Supreme  Ct.)  11 ;  Buckland  v.  Gal-  Macon,  etc.,  R.  Co.  v.  Davis,  18  Ga. 

lup,  105  N.  Y.453;  Tilton  v.  Williams,  679. 

1 1  Johns.  (N.  Y.)  403 ;  Weeks  v,  Garvey,        Illinois. — ^Miller  v.  Kingsbuiy,  128 

56  N.  Y.  Super.  Ct.  562;  Hone  v.  De  111.  45;  Newhall  v.  Tumey,  14  III. 338; 

Peyster,  106  N.  Y.  645.  Laycock  v.  Oleson,  60  111.  30. 

North  Carolina. — Cotten  v.  Davis,  3        Indiana. — Campbell  v.  Baldwin,  6 

Tones  L.  (N.  Car.)  355 ;  Beaty  v.Gingles,  Blackf.  (Ind.)  364. 
8  Jones  L.  (N.  Car.)  302.  lowa.-^GrimxneW  v.  Warner,  21  Iowa 

Pennsylvania. — Kline  v.  Guthart,  2  11 
P.  &  W.  (Pa.)  490.  Kentucky.  — Gordon    v.  Woods,  4 

South   Carolina.— JamiBon  v.  Lind-  Bibb  (Ky.)  476;  Wilson  tr.  Hunt,  6  B. 

say,  I  Bailey  L.  (S.  Car.)  79.  Mon.  (Ky.)  379. 

Vermont. — Haskell  v.  Bowen,  44  Vt.        Maine. — Gage   f.  Johnson,  20  Mc. 

579.  437. 
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This  rule  prevails  under  the  codes  as  well  as  at  common  law, 
except  that  it  is  materially  qualified  where  the  code  provides 
that  actions  must  be  brought  by  the  real  party  in  interest,  and 

Maryland. — Chapman  v.   Davis,   4         South  Carolina, — Carter  v.  Estes,  11 
Gill  (Md.)  166,  holding,  however,  that     Rich.  L.  (S.  Car.)  363;  Carroll  v.  Still, 


the  plaintiff  suing  in  either  capacity 
is  bound  bj  his  election. 

Massachusetts. — Mowry  v,  Adams, 
14  Mass.  327. 

Minnesota. — Bond  v,  Corbett,  2 
Minn.  248. 

Mississippi. — Falls    v.    Wilson,    24 


13  S.  Car.  430.  See  Dial  v.  Tappan,  20 
S.  Car.  167. 

Tennessee, —  Lashlee  v.  Wily,  8 
Humph.  (Tenn.)  659;  Wood  v.  Tomlin, 
92  Tenn.  514;  Walt  v.  Walsh,  10  Heisk. 
(Tenn.)  314. 

Texas. — -Thompson  v,  Duncan,  i  Tex. 


Miss.  168;  Klein  v.  French,  57  Miss.  485;  Cheatham  v.  Riddle,  12  Tex.  112; 
662 ;  Grinstead  v,  Fonte,  32  Miss.  120.  (rayle  v.  Ennis,  i  Tex.  184 ;  Claiborne 
Missouri. — Mosman  v.  Bender,  80  v.  Voeman,  15  Tex.  44;  Moss  v.  Wit- 
Mo.  579;  Rittenhouse  v.  Ammerman,  cher,  35  Tex.  388;  Groce  v.  Herndon, 
64  Mo.  197 ;  State  v.  Kaime,  4  Mo.  App.  2  Tex.  410 ;  Rider  v.  Duval ,  28  Tex.  622. 
479;  Tittman  v.  Thornton,  107  Mo.  500.  Vermont. — Haskell  v.  Bowen,  44  Vt. 


Netu  Hampshire.  —  Keniston  v. 
Little,  30  N.  H.  318;  Pillsbury  v.  Hub- 
bard, 10  N.  H.  224;  Moulton  v, 
Wendell,  37  N.  H.  406. 


579;  Perrin  v.  Granger,  33  Vt.  loi ; 
Aiken  v.  Bridgman,  37  Vt.  249;  Trask 
V.  Donoghue,  i  Aik.  (Vt.)  370;  Man- 
well  V.  Briggs,  17  Vt.  176;   Adams  v. 


Nevf  Jersey. — Norcross  v.  Boulton,  Campbell,  4  Vt.  447;   Baxter  v.  Buck, 

16  N.  J.  L.  310.  10  Vt.  548. 

New  York. — Merritt  v.  Seaman,  6         Virginia.  —  Lawson   v.  Lawson,   16 

Barb.  (N.  Y.)  330,  6  N.  Y.  168;  Packer  Gratt.  (Va.)  230. 

V.  Wilson,    15   Wend.    (N.   Y.)  346;  Wisconsin. —  Knox   v.  Bigelow,    15 

Woodruff  V.  Cook,  14  How.  Pr.  (N.  Wis.  415;  Lawrence  v.  Vilas,  20  Wis. 


Y.  Supreme  Ct.)  481;  Barlow  v. 
Myers,  24  Hun  (N.  Y.)  286;  Murray  v. 
Church,  I  Hun  (N.  Y.)  49;  Welles  v. 
Webster,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  251;  Eagle  V.  Fox,  28  Barb.  (N. 
Y.)  473;  Rockwell  v.  Saunders,  19 
Barb.  (N.  Y.)  473;  Patchen  v.  Wilson, 
4  Hill  (N.  Y.)  57;  Kingsland  r.Ryck- 
man,  5  Daly  (N.  Y.)  13;  Burckle  r. 
Luce,  2  How.  Pr.  (N.  Y.  Supreme  Ct.) 
J33i  Valentine  xk  Jackson,  9  Wend.  (N. 
Y.)  302;  Van  Orden  v.  Reynolds,  18 
Wend.  (N.  Y.)  635;  Cheney  v.  Beals, 
47  Barb.  (N.  Y.)  523;  Sheldon  v.  Hoy, 
II  How.  Pr.  (N.  Y.  Supreme  Ct.)  11 ; 
Bright  V.  Currie,  5  Sandf.  (N.  Y.)  433. 
Si-e  also  Tilton  v.  Williams,  11  Johns. 
(X.  Y.)  403;  Holbrook  v.  White,  13 
Wend.  (N.  Y. )  591;  Bostwick  v. 
Brown,  15  Hun  (N.  Y.)  308. 


381 ;  Roys  v.  Vilas,  18  Wis.  169. 

United  States. — Mason  v.  Lawrason, 
I  Cranch  (C.  C.)  190.  See  also  Prov- 
idence Rubber  Co.  v.  Goodyear,  9 
Wall.  (U.  S.)  788;Giddingsz;.Green, 
4  Hughes  (U.  S.)  446;  Kane  v.  Paul, 
14  Pet.  (U.  S.)  33. 

**  When  a  contract  is  made  with  an 
executor  or  administrator  personally, 
after  the  death  of  the  testator  or  intes- 
tate, or  where  money  is  received  by 
the  person  sued  after  the  death,  in  such 
cases  the  executor  or  administrator 
may  sue  either  in  his  own  name,  or  as 
executor  or  administrator."  Mowry  t'. 
Adams,  14  Mass.  329. 

Naming  Official  Cliaracter.  —  <*  Where 
the  action  accrues  to  the  executor  or 
administrator  upon  a  contract  made  by 
or  with  him  as  such^  since  the  death  of 


North  Carolina. — Cotten  v.  Davis,  3  the  testator  or  intestate,  or  for  an  in- 

Jones  L.  (N.  Car.)  355.     See  Anony-  jury  done  to,  or  a  conversion  of,  the 

mouj,  2  Hayw.  (N.  Car.)  18.  property  of  the  testator  or  intestate  in 

Ohio. — Howard  v.  Powers,  6  Ohio  92.  the  hands  or  possession  of  the  executor 

Pennsylvania. — O'Brian  v.  Coskrey,  or  administrator,  after  the  death  of  the 

4  Yeates  (Pa.)  105;  Boggs  v.  Bard,  2  testator  or  intestate,  there  the  action 

Rawle  (Pa.)  102;  Lea  t^.  Hopkins,  7  Pa.  may  and  ought  to  be  brought  in  the 


St.  492.  See  also  Stephens  v,  Cotterell, 
99  Pa.  St.  191 ;  State  Bankt'.  Haldeman, 
iP.&  W.  (Pa.)  161. 

Rhode  Island. — McGuinness  v,  Wha- 
len,  17  R.  1. 619. 


proper  name  of  the  executor  cr  admin- 
istrator, describing  himself  to  be  such, 
but  not  as  executor  or  administrator." 
Stewart  r.  Richey,  17  N.  J.  L.  165. 
But  in  Haskell  v.  Bowen,  44  Vt.  584, 
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the   estate,*  but  not  after  the  termina*-'   §  { 

pending  which  he  was  appointed.*         f     •<  ^ 

^.   EXFXUTOR  DE  SON  TORT.— Ar   ^      ^ 
entitled  to  bring  any  action  in  the;  '■'     '" 

3.  When  BeprewntatiTe  mtut  9  ■■'  i^  '  Jm. 

cases  where  the  executor  or  adr     f  ' .'     f 
right  of  his  testator  or  intes'.     **  ■  ,      |  •"*"* 

crued  to  the  deceased  in  hi'    ,'      -  .      '  .jtewC  tram* 

must  sue  in  his  representat'    .,  t  -in  theli/etimeaf 

ently  expressed  is  that,  wh    '   '    -  ,rd  i-.  McCreedj.iS 

tiff  to  make  profert  of  h^  ^.  &°°^TZ^i:^i. 

tion,  he  should  sue  in  r         ■  ..i.gWend.  (N.Y.)43s;Patchen 

8.  When  Kepreienta'     '  '  ,iison,4Hiii(N.Y.)  57;  Brighu. 

Capaoity.— When  th'  -urrie,  s  Sandf  (N.  Y.)433l-   ,      . 

.„*.                         i»       i      •  Ttotw. — An  adininiEtrelor  suing  in 

tort,  accrues  after  ♦                       „  trover  m-y  always  declare  in  hi.rep- 

money,  if   recover                   .utitle  resentative  capacity,  when  the  prop- 

his  representati'                  .apaeitj.  erty  belone*  to  the  estate.     Wyatl  r. 

,ik,  tS  Abb.  Rambo,  29Ala.5io-,  Mannell r. Briggs, 

..      ,.     .    ,.,                 .lie   Ct.)    135:  17  Vl.  176.    And  if  he  has  once  had  iC- 

aulhority  ,n  this          ,  N.  Y.  543.  tilal  possession  of  the  property,  he  mj 

SeeaUoL.bb^            ir«,,-*Urea  maintain  anactionof  iro^Tr  in  his«»i 

rh '  ™          °       '"'^^  payable  to  the  name.     Manwell  v.  Brigga-  '7  Vt  17S; 

•'  V^i.  .        .n/stralor,"  etc.,  he  may  Ham  v.  Henderson,  50  Cal.  367;  Hi- 

a     Fran      ^"  "'  "  *'*''*  ^"^   *"   *>'*  '^'"■"  "■  ^""'"'  7°  ***■  *'* 

c-''  1   ^     .  ■'Hlfity  or  he  may  bring  the        Pmyinant  by  Mlstaka. — Where  an  id- 

p.  ,  dual  right,  treating  the  minlstrator  pays  a  creditor  in  (all,  er- 

g  *lrator,"  etc.,  as  a  per-  roneously  supposing  the  estate  to  bt 

"*"  ,n.     Erwin  r.   Hill,  51  Boivent, he  may recoverbaciitheeiceo 

.   ,■  e  r.  Hill,  Ji  Ala.  M4I  in  assumpsit,  and  the  action  is  prup- 

^  llcer,3oAla.4ei;Mohr  erlj  brought  by  him  in  his  indiiidial 

Ark.  7;   Hemphill  v,  character,     Rogers u. WeaTer, Wrigfil 

rk,  435;  Laslerr.  Toll-  (Ohio)  174;   Walker  ».  Hill,  17  Maa 

I  Ncnhall  v.Turney,  14  38a.     But  he  may  sue  in  either  cipic- 

■f',,g;  Miller  v.  Kingsbury,  ta8  III.  ity.     Wolf  v.  Beaini,  Uj  III.  5%. 

'.TWtter  V.  White,  10  Smed.  &  M.         Action  ob  Jaacnant.— An  exccator  or 

4^)j,)6o7;  Rucks  r.  Taylor,  49  Miia.  administrator,  having  obtained  a judg- 

'j;  Falls   V.   Wilson,   34  Miss.    168;  ment  [or  a  debt  due  lo  his  testator,  or 

S:klord  i'.  Hogan,  44  Miss.  .^98;  Car-  iniestate,  may  maintain  a  suit  upon  it 

'fl  r.  Still,  13  S.  Car.  430;  Wood  v.  in  his  own  right.     Campbell  r.  BiM- 

Tomlin,  ^  Tenn.  514;  Gayle  r.  Ennis,  win,  6Black[.  (Ind.)  364:  DaWfP.  Phil- 

,  Tex-  184;  Claiborne  i'.  Yoeman,  15  lips,  31  Tei.  564;  AdamB  ;■,  Csnipbell, 

Tei.44;  MossT'.  Wiuher,35Tex,^;  4V  I.  447,  The  same  rule  appliei '" 

Groce  v.   Ilerndon,  1  Tex.  4  "       *■--  --  '-   -^   -    -      ^^-' 

also  Boitem  i<.  Morton,  Bra 


Groce  v.  Ilerndon,  2  Tex.  410.  See  by  foreign  representatives.  See  i'«/V 
also  Boitam  i.,  Morton,  Brayt.  (Vt.)  V.  1.  *,  (3)  Affilfca/ioKs  aflir  /tilf 
loS;  Dunham  v.  Grant,   i3  Ala.   105,         Strlotnai*  Bwialrwl. 


and  iafta,  V.  I.  *.  Cafaciiy  to  Sue  in  Hemphill   v.  Hamilton,  11  Ark.  4^5. 

Indivlilaal  Charactrr.     Compart  Per-  that  greater  strictness  is  requirfd  o( 

kins  V.  Crabtree,  5  Ark.  475.  the  pleader  in  declaring  on  conincis 

Where  the  action  ia  in  the  plaintiff's  on  which   he   may  sue  either  in  h" 

official  character  the  declaration  should  individual  or  representative  charari", 

aver  that  the  demand  is  assets  o(  the  than  on  those  on  which  he  must  sue  m 

decedent'i  estate.  Goodman  i'.  Walker,  his  representative  right. 
30  Ala.  481.  1.  Ha*  Yoi*  Cod*.— Provisions  nira- 

An  administrator  may  sue  in  his  own  tioned  in  the  text  are  contained  in  the 

name  on  a  promissory  note  or  bill  of  New   York  Code  Civ.   Pro.,  «  44* 

exchange  payable  to  himself  individu-  1814.     The  change  produced  bj  »«' 

ally,  which  he  has  taken  In  settlement  enartmeoti   has   been  autharJtauvtK 

or  compromiK  of  a  debt  due  to  the  declared  to  be  in  "  the  class  of  c"" 

eeo  voiunM  viir 


^  ^JSCUTOHS,  £  rC.  by  Execnton,  etc. 

^^--a.  In  G£neraL — At  common 
ill  the  first  place  in  the  name 
♦^ors,  ii   llvmg,  even  though 
^he  will  or  administer  the 
^o  have  the  suit  prose- 
has  instituted  the 
^ment  oF  severance 
^  .*     but  a  representa- 
ut  joining  the  others,  to 
^ing  to  the  estate  which  was 

iJER,  How  Taken.— At  Conmum  taw 

f                                             .ave  been  Rice,  6  J.  J.  Marsh.  (Kj.)  623.     See 

,  as  where,  also  Ratrie  v.  Wheeler,  6  Har.  &  J. 

.ih  the  testator,  (Md.)  94. 

accrued  after  his  2.  Tooker  v.  Oakley,  10  Paige  (N.Y.) 

aponadebtorobliga-  288;  Bodle  v.  Hulse,  5  Wend.  (N.  Y.) 

deceased,  the  executor  313. 

«ator  has  takena  newsecu-  KoidOlnder    of  Bettioyed  ftefOMnte- 

idence  of  debt.  In  these  cases,  ttvat. — In  Green  v.  Foley,  2  Stew.  &  P. 

.  the  code,  ^he  action  might  be  (Ala.)  441,  it  was  held,  upon  careful  con- 

the    individual    or    representative  sideration,  that  where  a  decree  in  chan- 

flsme,  but  ndw  must  be  in  the  latter,  eery  had   been  rendered   in  favor  of 

Upon  new  contrabts  tnade  by  the  exec-  thk-ee  .administrators,  and  two  of  them 

ntor  or  administratbr  and  never  ex-  were  subsequently  removed,  an  action 

isting  in  favor  of  the  decedent,   but  of  debt  on  the  decree  would  be  by  the 

growing  out  of  the  contracts  and  deal-  remaining    administrator    alone,    his 

ing  of  the  former  alone,  the  action  Is  declariltion  avet-ring  that  his  coadmin- 

properly  brought  in  the  name  of  the  istrators  had  been  removed. 

individual.''  Thompson  v-  Whitmarsh,  In  Hew  Jersey  it  was  intimated  that, 

100  N.  Y.  35.     See  also  Weeks  v.  iGar-  according  to  the  practice  in  that  state- 

Tej,  56  N.  Y.  Super.  Ct.  562 ;  Spencer  an  executor  who  had  renounced  need 

V.  Strait,  40  Hun  (N.  Y.)  463;  Buck-  not  be  joined,  but  if  the  plaintiff  relied 

land  V,  Gallup,   105  N.  Y.  453;  Wet-  upon  the  renunciation  as  an  excuse  for 

more  v.  Porter,  92  N.  Y.  76.  not  joining  him,  that  fact  should  be 

But  where  the  action  is  one  which  distinctly  pleaded.     Cole  v.  Smalley, 

before    the    code    might    have    been  25  N.  J.  L.  374.     See  Hunt  v.  Kearney, 

brought  either   in   his   individual   or  3  N.  J.  L.  292. 

representative  capacity,  the  effect  of  In  Mortli  Carolina  *'  the  law  and  prac- 

bringing  it  in  his  representative  capac-  tice  *  •  *   invariably  have  been  for 

itj  is  that  if  he  fails  he  is  chargeable  those  executors  only  who  qualify  to 

with  costs  as  provided  by  the  code,  sue."     Alston  v.  Alston,  3  I  red.  L.  (N. 

fiuckland  V.  Gallup,  105  N.  Y*  453*  Car.)  447;  Burrow  zf.  Sellers,  i  Hayw. 

1.  Tooker  v,  Oaklejr,  10  Paige  (N.  (N.  Car.)  502. 

V.)  288;  Bodle  V,  H,ul3e,  5  W^nd.  (N.  In  Alabama,  by  virtue  of  the  statute 

Y.)  313;  Moore  v,  Willett,  2  Hilt.  (N.  requiring  executors  to  give  security, 

Y.)  522;  Scrantom  v.  Farmers,  etc,  etc.,  before  exercising  any  power,  those 

^^'^'ttSS  Barb.  (N.  Y.)  527  {affirmed  2\  only  are  regarded  as  executors  for  the 

N.  Y.  424),  pointing  out  that  the  com-  purpose  of  prosecuting  suits  who  have 

iQon-law  rule  has  been  changed  by  stat-  qualified  according  to  the  statutory  pro- 

ute  in  New  York  so  far  as  to  except  visions.  Wllliamsv.Sims,  8  Port.  (Ala.) 

therefrom  those  to  whom  letters  testa-  582. 

mentary  shall  hot  have  been  issued  and  3.  Aiken  v.  Bridgman,  37  Vt.  249. 

who  have  not  quali^ed.     Cleveland  xu  See  also  Thornton  v-  Smiley,  i  111.  34; 

Chandler,  3  Stew.  (Ala.)  4^;  Williams  Martin  v.  Nail,  22  Ala.  612 ;   Brassing- 

».  Sims,  8  Port,  (Ala.)  579;  Cole  v.  ton  v,  Ault,  2  Bing.  177,  9  E.  C.  L. 

Smalley,  35  N.  J.  L.  374;  Mitchell  v,  369. 
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the  nonjoinder  of  those  personal  representatives  who  should  be 
joined  as  plaintiffs  can  be  taken  advantage  of  only  by  plea  in 
abatement  after  oyer  of  the  letters  of  probate  or  of  administra- 
tion.* 

Under  the  Godof  the  objection  should  be  taken  by  demurrer  if  the 
defect  appears  on  the  face  of  the  complaint,*  otherwise  by  an- 
swer, or  it  will  be  considered  as  waived.' 

r.  In  Action  by  Feme  Sole  Representative  after  Mar- 
riage.— At  common  law,  if  ^  feme  sole  executrix  or  administra- 
trix marries  and  then  brings  a  suit,  her  husband  should  be  joined 
as  a  coplaintiff.* 

6.  Joinder  as  Plaintiffs  in  Actions  on  Joint  Obligations. — Where 
one  or  more  of  several  obligees  having  a  joint  legal  interest  in 
the  contract  dies,  the  action  must  be  brought  in  the  name  of  the 
survivor,*  and  the  executor  or  administrator  of  the  deceased 
must  not  be  joined.*  Nor  can  the  latter  sue  separately,  though 
the  deceased  alone  might  be  entitled  to  the  beneficial  interest 
in  the  contract.  In  such  a  case  the  executor  or  administrator 
must  resort  to  a  court  of  equity  to  obtain  from  the  survivor 
the  decedent's  share  of  the  sum  recovered.*^ 

6.  Joinder  of  Counts  or  Causes  of  Action — a.  What  may  be 
Joined. — When  a  suit  is  brought  by  an  executor  or  administra- 
tor in  his  official  capacity,  and  the  money,  if  recovered,  will  be 
assets,  counts  upon  causes  of  action  accruing  to  the  testator  or 
intestate  in  his  lifetime  may  be  united  with  causes  of  action 
accruing  to  the  executor  or  administrator  after  his  death.* 

1.  Hicks  V.  Branton,  2i  Ark.  i86;  Mitchell  v,  Wright,  4  Tex.  283;  Ly- 
Packer  v.  Wilson,  15  Wend.  (N.  Y.)  man  v,  Albee,  7  Vt.  508;  Williamson 
343;    Scrantom  v.  Farmers,  etc.,  Bank,     v.  Hill,  6  Port.  (Ala.)  184. 

33  Barb.  ( N.  Y.)  527  {affirmed  24  N.  Y.  If  She  Marries  Pendiiiff  an  AettOD  com- 

424) ;  Gordon  v.  Goodwin,  3  Nott  &  M.  menced   by    her,    the    action    abates. 

L.  (S.  Car.)  70;  Macon,  etc.,  R.  Co.  v.  Swan  t».  Wilkinson,  14  Mass.  295.   Tbe 

Davis,  27  Ga.  113.     See  also  Bodle  v,  rule  was  subsequently  changed  by  stat* 

Hulse,  5  Wend.  (N.  Y.)  313,  where  a  ute.     Newell  v.  Marcj,  17  Mass.  341. 

plea  in  abatement  was  sustained  ;  Green  6.  Waters  v,  Creagh,  Minor  (Ala.) 

V.  Foley,  3  Stew.  &  P.  (Ala.)  451 ;  Al-  128;  Chitty's  Pldg.  21. 

ston  x>.  Alston,  3  Ired.  L.(N.  Car.)  447.  6.  Waters  v.  Creagh,  Minor  (Ala.) 

Bufflolency  of  Flea. — Inapleainat>ate-  128;  Walker  x\  Maxwell,  i  Mass.  104; 

ment    for    the   nonjoinder    of  one   of  Smith  v,  Franklin,  i  Mass.  480. 

several  executors  as  plaintiff,  the  only  7.  Chitty's    Pldg.    21;    Waters   r. 

material  averments  are  that  the  person  Creagh,  Minor  (Ala.)  128, 

who  is  not  joined  as  plaintiff  was  con-  8.  Arkansas, ---^KyT^TTiQr  v,  EvanS; 

stituted  executor  and  that  he  is  still  liv-  i  Ark.  349. 

ing.     An  averment  in  such  plea  that  the  Indiana.  —  Lowe    v.    Bowman,   5 

executor  who  is  not  joined  has  adminis-  Blackf.  (Ind.)  410. 

tered  upon  the  estate  is  an  irrelevant  Massachusetts. — Clark    v.  Lamb,  6 

averment.    Cole  v.  Smalley,  25  N.  J.  Pick.  (Mass.)  512;  Brown  v.  Webber, 

L.  374.  6  Cush.  (Mass.)  571. 

2.  Scrantom  v.  Farmers,  etc.,  Bank,  New  Hampshire. — French  v.  Mer- 
33  Barb.  (N.  Y.)  527.  rill,  6  N.  H.  465. 

8.  Scrantom  v.  Farmers,  etc.,  Bank,        New   Tork. — Valleau  v.   Cahill,  i 

33  Barb.  (N.  Y.)  527.  N.  Y.  City  Ct.  47;   Fry  v.  Evans,  8 

4.  Barber  V.   Bush,    7    Mass,    510;     Wend.  (N.  Y.)  530;  Wiltsie  t'.  Beard- 
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*.  What  may  Not  be  Joined.— An  executor  or  administra- 
tor suing  in  his  representative  capacity  cannot  join  in  the  same 
action  a  demand  as  executor  or  administrator,  with  one  in  his 

slej,  Hill  &  D.  Supp.  (N.  Y.)   386.  executor  from  that  which  accrued  to 

See  also  Welles  v.  Webster,  9  How.  the  testator  by  the  receipt  of  monej  in 

Pr.  (N.  Y.  Supreme  Ct.)  251.  his    lifetime;   that  in  the  latter  case 

Pennsylvania, — Peries  v,  Ajcinena,  the  executor  must  necessarily  sue  as 

3  W.  &  b.  (Pa.)  64;  Stevens  v.  Gregg,  such ;  •  ♦  *  but  in  tiie  former  case  he 

10  S.  &  R.  (Pa.)  354;  State  Bank  v.  need  not  sue  as  executor,  but  may  bring 

Haldeman,  i  P.  &  W.  (Pa.)  161.  the  action  in  his  own  name.'  *  *  *  But 

Rhode  Island. — Brown  v,  Lewis,  9  this  rule,  like  that  in  the  case  of  Bull 

R.  I.  497.  V.  Palmer  [2  Lev.  165],  was  doomed 

Tennessee,  —  Lashlee    v.    Wily,    8  to  have  but  a  temporary  existence,  and. 

Humph.  (Tenn.)  662.  upon   much    consideration,   has  been 

Vermont.  —  Haskell  v.   Bowen,  44  overruled  by  the  same  courts  which 

^^*  579  >    Pope  V.  Stacy,  28  Vt.  96;  established  it ;  and  the  former  rule,  as 

Flowers  v.  Kent,  Brayt.  (Vt.)  i^.  laid  down  in  the  case  of  Bull  v.  Palmer 

Virginia. — Epes  v.  Dudley,  5  Rand.  [2  Lev.  165],  has  been  established,  and, 

(Va.)  437.  by  a  series  of  more  modern  decisions, 

Wisconsin. — Robbins  v.  Gillett,   2  is  declared  to  be  the  true  rule,  and  ap- 

Pin.  (Wis.)  439.  pears  to  be  at  this  time  the  settled  law 

**  Wherever  the  funds  to  which  the  in  England.  Ord  v.  Fenwick,  3  East 
money  and  the  costs  are  to  be  applied,  104 ;  Foxwist  v.  Tremaine,  2  Saund. 
orout  of  which  the  costs  are  to  be  paid,  207^;  Cowel  v.  Watts,  6  East  405; 
are  the  same,  and  the  money,  when  King  v.  Thom,  i  T.  R.  487 ;  Partridge 
recovered,  would  be  assets,  then  the  v.  Court,  5  Price  412 ;  Court  v.  Part- 
counts  may  be  joined."  Stevens  v.  ridge,  7  Price  591 ;  Catherwood  v. 
Gregg,  10  S.  &  R.  (Pa.)  234.  Chabaud,  i  B.  &  C.  150,  8  E.  C.  L.  65 ; 

Avermeiit  of  Ghaiacter  of  Claim.  —  It  Thompson  v.  Stent,  i  Taunt.  322 ;  Pow- 

must  be  sufficiently  alleged  that  the  ley  v.  Newton,  6  Taunt.  453."    Gov- 

cause  of  action  arising  after  the  death  ernor  v.  Evans,  i  Ark.  364.    See  also 

of  the  testator  or  intestate  accrued  to  Stevens  v.  Gregg,  loS. &  R.  (Pa.)  234; 

the  plaintiff  in  his  representative  capac-  Webster  v.  Spencer,  3  B.  &  Aid.  364, 5 

ity,  in  order  to  warrant  the  joinder.  Bar-  £.   C.   L.  318.      Contra,   Sebring  v, 

num  V.  Stone,  27  Mich.  332 ;  Governor  Keith,  2  Bailey  L.  (S.Car.)  194, decided 

V,  Evans,  i  Ark.  364,  holding  that  '*  it  in  1831,  which  followed  the  overruled 

is  not  enough  to  say  that  it  accrued  to  English  doctrine. 

h\m,  enecutor  or  being  executot^;  it  laust  In  ABSvmpsit  a  count  for  work  and 

be  averred  that  it  accrued  to  him  as  ex-  labor,  goods  sold  and  delivered  and 

ecutor  or  as  administrator.*^  See,  how-  money  paid  by  the  intestate,  and  for 

ever,  on  the  last  point.  Pope  v.  Stacy,  money  had  and  received  to  the  use  of  the 

28  Vt.  96;  Welles  V.  Webster,  9  How.  intestate,  may  be  joined  with  a  count 

Pr.  (N.  Y.  Supreme  Ct.)  251.  for  goods  sold  and  delivered  and  money 

Gontlct  In  the  BaxUer  Cases.  —  '*The  paid  and  received  to  the  use  of  the 

rule  first  laid  down  in  the  case  of  Bull  plaintiff   as   administrator.    Lowe   v. 

V.  Palmer,  2  Lev.  165,  *  that  whenever  Bowman,  5  Blackf.  (Ind.)  410;  Flowers 

the  money  when  recovered  would  be  v.  Kent,  Brayt.  (Vt.)  134;  Wilson  v. 

assets  the  counts  may  be  joined,'  was.  Hunt,  6  B.  Mon.  (Ky.)  379.     But  see 

by  a  series  of  decisions  subsequently  Sebring  v.  Keith,  2  Bailey  L.  (S.  Car.) 

made  in  the  courts  of  England,  for  a  194. 

time  greatly  shaken,  if  not  entirely  A  count  for  work  and  labor  by  the 
overthrown;  and  it  was  held  in  the  executor  may  be  joined  with  a  count 
cases  of  Herrenden  v.  Palmer,  Hob.  for  work  and  labor  done  by  the  testa- 
88;  Rogers  v.  Cook,  i  Salk.  10;  Betts  tor,  where  it  is  shown  that  the  money 
V.  Mitchell,  10  Mod.  316;  Hosier  v.  recovered  will  be  assets.  Peries  v. 
Arundel,  3  B.  &  P.  7,  and  Nicholas  v.  Aycinena,  3  W.  &  S.  (Pa.)  64.  Other- 
Killigrew,  i  Ld.  Raym.  437,  *  that  wise,  where  it  is  evident  that  the  plain- 
money  received  to  the  use  of  an  ex-  tiff  could  not,  in  his  representative 
ecutor  after  the  death  of  the  testator,  capacity,  have  labored  or  performed 
gives  a  diiferent  cause  of  action  to  the  any  personal  services  for  the  defendant. 
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individual  rights     This  rule  prevails  bdth  at  c^fh^ei)  law  dtid 
under  the  codes.* 

c.  OBJECtlONS  FOR  MISJOINDER,  AND  DEFECT,  HOW  CURfiD; 
— At  Ckmimon  Law  a  joinder  of  counts  or  causes  of  action  in  the 
plaintiff's  own  right  with  counts  upoh  ckiitts  accfuihg  th  his 
representative  capacity  is  a  defect  which  renders  the  pleading 
bad  on  demurrer,  on  motion  in  arrest  of  judgmetit^  or  on  error.* 

Christophek-v.StDckholnitS  Wend.  (N.  Mississippi. — HoOTCr  v.  Wells,  35 

Y.)  36.  Miss.  159. 

Counts    stating    promises    to    th<  Missouri. — Yiktiss  v,  Kfmmeli  s  Mc. 

plaintiff  as  administrator  may  be  joihed  87. 

with  counts  stating  pi-otnises  to  the  Nisw  yersey,-^lAtax>ti  v.  Norcross,  i 

intestate   in    his    lifetime.     Clark    t*.  N.  J.  L.  280. 

Lamb,  6  Pick.  (Mass.)  511;   SebHng  New  ThrA, — Christopher  r.  Stock- 

V.  Keith,  i  Bailey  L.  (S.  Car.)   19a.  holmj  5  Wend.  (N.  Y.)  36;  Willsie  v. 

"There  are  manj  reasons  Ih  favor  of  this  Beardsley ,  Hill  &  D.  Supp.  (N.Y.)  386; 

rule)  one  of  frequeht  occurrence,  when  Hall  v.  Fisher,  20  Barb.  (N.  Y.)  44.1; 

•ix  years  have  elapsed  since  the  testa-  Lucas  v.  New  York  Cent.  R.  Co.,  11 

tor's  or  intestate's  death,  and  to  avoid  Barb.  (N.  YO  i4$. 

the  statute  of  limitations  it  is  necessary  Pennsylvania. — Stex-enS  v.  Greg^, 

to  show  an  acknowledgment  or  prom-  to  S.  ft  R.  (Pa.)  234;  t*eries  v.  Ayci- 

ise    since    hift    death:      Theh,     frotti  nena,  3  W.  ft  S.  (Pa.)  64. 

necessity,  the  promise  to  the  executor  Tennessee.  —  Lashlee    v.   Wily,  8 

or  administrator,  as  such,  Is  jdlhed  Humph.  (Tenn.)  663. 

with    promises    to    the    deceased    ifl  Virginia, — Epes  v.  Dudley,5lUii^ 

separate  counts,  and  this  it  Was  de-  (Va.)43*f. 

termined  in  this  court  might  be  done.  Wisconsin. —  Robbins  v.  Oillett,  i 
Tones  v.  Moore,  5  Binn.  (Pa.)  5^3."  Pin.  (WiS;)439. 
Stevens  v.  Gregg,  108.  ft  R.  (Pa.)  234.  United  States. — Iowa  State  Travel- 
See  also  Black  v.  Reyboldj  3  Harr.  ing  Men's  Assoc,  r.  Moore,  73  Fed. 
(Del.)  528,  holding  that  a  count  on  ah  Rep.  ^50,  a  case  arlsihg  in  the  Circuit 
indebtedness  to  the  testator  with  a  Court  for  the  District  of  Illinois, 
promise  to  the  executor  i&  good  with-  A  Beclarattoti  lit  ttesiMiss,  by  an  ad- 
out  showing  any  proihise  to  the  tes-  mihistrator  in  his  official  capacitj,  is 
tator.  bad  where  it  charges  in  one  count  an 

In  Trover  by  an  administrator  in  his  injury  to  land  belonging  to  the  estate 

representative  capacity,  if  the  money  of  the  deceased,  and  in  another  an  in-, 

recovered  would  be  assets, "  it  is  imma-  Jury  to  the  land  of  the  plaintiff,  "  ad- 

terial  whether  the  conversion  of  prop-  ministrator  as  aforesaid,"  because  the 

erty  be  before  or  after  the  intestate's  damages  recovered  on  the  last  count 

decease;  it  Is  equally  the  property  of  would  not  be  assets,as  the  words  quoted 

the  estate,  and  may  be  sued  for  as  sUch,  are  regarded  as  surplusage.     Robbins 

and  the  conversion  alleged  in  either  i>.  Gillett,  2  Pin.  (wis.)  439. 

or  both  WayS)  as  is  most  convenient."  %.  Bulkleyr.  Andrews,  39 Conn. 534; 

French  v,  Merrill,  6 N.  H .  465 ;  Lashlee  BroWn  v.  Webber,  6  Cush.  (Mass.) 571 ; 

t;.  Wily,  8  Humph.  (Tenn.)  661,  hold-  article  ArUsst  of  Judgment,  vol.  J, 

Ing,  however,  that  he  cannot  join  a  p.  803.    See  also  Cooper  v.  Bissell,  16 

demand  for  the  conversion  of  his  own  Johns.  (N.  Y.)  146;  Lovett  v.  Pell,  2J 

property.  Wend;  (  N.  Y.)  37  J ;  Governor  v.  Evans, 

1.  California. — Dias  x>.  Phillips,  59  1  Ark.  349;  Iowa  State  Traveling  Men's 

Cal.  393.  Assoc.  V.  Moore,  73  Fed.  Rep.  754. 

Connetticmt.  -^Bulkley  v.  Andrewsi  In  Robbins  v.  (jillett,  2  Pin.  (Wis.) 

39  Conn.  523.  439,  3  Chand.  (Wis.)  96;  Christopher 

/tfwtf.— Frink  <>.  Taylor,  4  Greene  v.  Stockholm,  5  Wend.  (N.  Y.)  36,  and 

(Iowa)  200.  Wiltsie  v.  beardsley,  Hill  &  D.  Supp. 

Massachnietis.'^'Rto^mi  v.  Webber,  (N.  Y.)  386i  the  declaration  was  held 

6  Cush.  (Mass.)  571.  bad  on  demurrer. 

A/icAf^aiv.-i— Barnutn  ifi  Stone,  a^  lu  Yates  v.  Kimmel,5  Mo,  87,  it  was 

Mich*  331.  held  that  the  misjoinder  was  not  a 
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iTadflr  t]i«  Codet  the  objection  fehould  be  taken  by  demurrer.^ 

JKUjoIndir,  &o#  Ciirtd.— Misjbirtdfer  liiay  be  curied  by  amendment 

of  the  declaration  or  complaiht  *  or  by  amendment  of  the  ver- 

diet,"  or  by  remittitur  of  dartlages  ;*  and  ih  some  cases  the  de- 

feet  IS  cured  by  verditt.* 

T.  AT^tmWt  bf  Beprtitbiitatife  Clifekrlld;br — a.  Sufficiency  in 

General — Fkot  tliat  Plaintlir  is  BepreMntatlT^  and  Suei  ai  Suoh. — In  a 
suit  by  an  executor  or  administrator  in  his  representative  ca- 
pacity, the  plaintiff  should  allege  in  a  direct  or  issuable  form 
that  he  is  executor  or  administrator^  and  that  he  brings  the 

ground  for  motioh  in  arrfest,  but  the  ahy  other  Evidence  equally  clear  and 

case  was  cohtrolled  hy  a  statutory  pro-  satisfactory,  which  may  be  submitted 

vision   restrictihg  the  grounds  for  at-  to  the  cbrisi deration  of    the  court." 

resting  judgment.  Mathesoh  v.  Grant,  4  How.  (tJ.  S.)  281. 

1.  ArticleDBMURRKRs,vol.6,  pp.  340  Sete  also  Sullivan  v,  Holkier,  15  Mass. 

et  seq.y  377 ;  DIas  v.  Phillips,  59  Cal.  ^93,  376. 

and   Hall  v,  Fisher,  20  Barb.  (N.  Y.)  4.  BemlUittir  to  burd  UisJolnder.— <<A 
441,  where  the  complaint  was  held  bad  mis}oihd&r  of  counts  and    causes  ol 
on  demurrer.  action,  apparent  upon  the  declaratiott, 
Ol^ectUm  Fltfti  &UaM  <tt  App^id.— In  with  damages  assessed  entire,  is  good 
Stilwell  V,  Cairpenter,  62  N.  Y.  639,  cause  for  arresting  thfe  judgment  oh 
more  fully  reported  in  2  Abb.  N.  Cas.  motion  after  verdict,  dr  for  reversing 
(N.  Y.)  238,  it  was  held  that  if  objec-  this  judgment  by  writ  of  error,  as  wai 
tion  is   not  raised   by  demurrer,  not  donfeinHookerv.C^uilter  [i  Wils.  171] 
answer,  nor  in  any  other  manner  In  th<e  and  in  Henshall  v.  Robisrts  [5  £ast  150]. 
trial  court,  it  cannot  be  Hiised  on  ap-  But  if  In  such  case  the  damages  are  as- 
peal.                                                            '  sessed  severally  on  the  separate  counts 
8.  Amwilrtiiieiit      of      b^biatatlon.  —  and  causes  of  action,  the  judgment 
••  Where    there    is    a    misjoinder    xA  will  not  bfe  arrested  or  revei-sed  in  totd^ 
counts  embracing  incompatible  causes  but  the  misjoinder  may  be  cured  by  re- 
ef action  apparent  upon  the  declara-  mitting  or  rejecting  the  damages  upon 
tion,  the  declaration  will  be  bad  on  de-  some  of  the  qounts,  and  entering  judg- 
murrer;  but  the  court  will  generally  ment  upon  others  that  can  legally  stand 
give  the  plaintiff  leave  to  amehd  by  together."     Haskell  v,  Boweii,  44  Vt, 
strikine:  out  some  of  the  counts,  and  585. 

allow  the  action  to  proceed  Upon  such  6.  Hl^olndor    Cnrod   by   Verdict.  — 

counts  as  may  legally  be  joined."     Has-  "Where  a  declaration   contains    two 

kell   v.  Bowen,  ^  Vt.  584.    See  also  sets  of  counts,  the  one  set  incompati- 

Wilkinson    v.  Moseley,  30  Ala.  .571;  bl?  with  the  other,  and  verdict  for  plains 

Christopher  v,  Stocknolmj  5  Wend,  tiff  on  the  counts  that  are  well  joined 

(N.    Y.)    36;    and    geriierally    article  Ivith  feach  other,  and  verdict  for  defend- 

Ambndments,  vol.  I,  p.  458.  ant  on  the  other  counts,  the  misjoinder 

8.  Amandmeiit  of  Vetufet. — **  In  bas^s  is  cured  by  the  verdict,  and  the  plain- 

of  misjoinder  of  counts  which  are  in-  tiffisentitied  to  judgment  on  the  counts 

compatible  with  each  other  *  ♦  ♦  and  a  on  >Vhich  he  obtained  a  verdict."    Has- 

general  verdict  given  for  the  plaintiff;  kell  v.  Bowen,  44  Vt.  586. 

such  applications  [to  amehd  tn&  v^r-  h.  Chamberlain  v,  Tiner,  31  Minn. 

diet],  when  made  within  a  reasonable  371 ;  State  v.  Matson,  38  Mo.  489. 

time,  are  usually  granted  after  error  .  Domunror  for  Omlssioii  of  Ayennent. — 

brought,  and  the  verdict  allowed  to  be  In  Fugate  v.  Bronaugh,  3  C ranch  (C. 

amended  so  as  to   ht  entered  ♦*  *  C.)  65,  it  was  held  good  cause  for  gen* 

upon  the  counts  not  incompatible  with  eral  demuri-er,  to  a  declaration  by  an 

each  other.    This  is  most  usually  done  administrator  upon  a  bond  to  his  intes- 

upon  the  judge's  notes  of  the  evidence  tate,  that  there  was  no  averment  that 

at  the  trial,  establishing  upon  what  the  plaintiff  was.  administrator.    See 

counts  the  evidence  was  in  fact  given  also  Campbell's  Case,  13  Ct.  of  CI.  108. 

or  to  which  it  was  properly  addressed  '*  Legal    itdi^r^sdiitatiyeS."  —  Where 

or  litnited.    Biit  it  may  be  done  upon  the  plaintiffs  described  themselves  ai 
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suit   in  his  representative  capacity.* 

Iifuanee  of  Letttn,  eto. — This  should  be  done  by  alleging  that  he 
is  executor  or  administrator  by  virtue  of  certain  letters  testa- 
mentary or  of  administration  regularly  issued  by  a  surrogate  of 
the  proper  county,  at  the  same  time  giving  the  name  of  the 
surrogate  or  of  his  county  and  the  time  and  place  at  which 
the  letters  were  granted.* 

< 'legal  representatives,"  the  declara-  appointed,  qualified,  and  acting  execu- 
tion was  held  bad  on  general  demurrer,  trix  of  the  last  will  and  testament  of  ]. 
Gushing  v.  Gibson,  Walk.  (Miss.)  87.  F.,  deceased." 

Judicial  Notice  of  AbbreTlatton  Oonnterclaliii  by  Bzocutor. — In  Lanier 
"Adm^r." — The  court  will  take  judicial  v,  Brunson,  21  S.  Car.  41,  a  demurrer 
notice  that  the  word  **  adm'r"  follow-  to  a  counterclaim  pleaded  by  an  exec- 
ing  the  plaintiff's  name  in  the  com-  utor  was  sustained  because  there  was 
plaint  is  an  abbreviation  of  the  word  no  sufficient  allegation  of  his  qualifica- 
''administrator.''  Moselej  v.  Mastin,  tion  as  executor. 
37  Ala.  216.  See  generally  article  Ab-  Juxladietlon  of  Surrogate,  etc.— A 
BRBViATioNS,  vol.  I,  p.  42.  complaiut  was  held  insiifficient  which 
Description,  by  Beferenoe  to  Writ. —  alleged  that  "  letters  of  administratioD 
But  if  the  plaintiif  is  properly  de-  were  duly  issued  and  granted  unto 
scribed  in  the  writ,  and  in  the  declara-  plaintiff,"  etc.,  without  stating  that  the 
tion  the  writ  is  recited,  but  the  plaintiff  intestate  died  leaving  property  in  the 
is  named  as  "the  said  plaintiff,"  he  is  state,  or  that  letters  of  administration 
properly  described  in  his  official  char-  had  been  issued  upon  his  estate  by 
acter.  Sasscer  v.  Walker,  5  Gill  &  J.  any  surrogate  having  that  authority 
(Md.)  102.  Compare  Christopher  xk  within  the  state.  Secor  r.  Pendleton, 
Stockhohn,  5  Wend.  (N.  Y.)  36.  47  Hun  (N.  Y.)  281.  See  also  Mink- 
Action  by  Executor  of  Executor.—  ler  7;.  Woodruff,  12  Neb.  267.  Com- 
Where  an  executor  of  an  executor  fare  Skelton  v,  Scott,  18  Hun  (N.  Y.) 
represents  the  first  testator,  he  may  375 ;  Mickle  v.  Congaree  Constr.  Co., 
declare  as  such  without  noticing  or  41  S.  Car.  394;  Berney  i».  Drexel,  12 
naming  the  first  executor,  although  it  Fed.  Rep.  393;  McCutcheon  v.  Wes- 
is  the  more  usual  and  correct  mode  to  ton,  65  Cal.  37;  Munro  v.  Pacific 
notice  the  prior  executorship.  O'Dris-  Coast  Dredging,  etc.,  Co.,  84  Cal.  515. 
coll  V.  Fishburne,  i  Nott  &  M.  L.  (S.  **  An  executor  or  administrator  must 
Car.)  77.  show,  in  pleading,  the  death  of  the  tcs- 
Action  by  Sheriff  aa  Administrator  de  tator  or  intestate,  although  it  may  not 
Bonis  Non. — For  a  sufficient  averment  be  necessary  to  prove  it  on  the  general 
of  representative  capacity,  in  a  suit  by  issue."  Cummings  v,  Edmunson,  5 
a  sheriff  as  administrator  de  bonis  non  Port.  (Ala.)  145.  See  also  Hynds  v, 
to  recover  on  a  note  payable  to  his  Imboden,  5  Ark.  385;  Kowanachi  v, 
predecessor,  whose  term  has  expired.  Askew,  17  Ark.  595. 
see  Wagner  v.  Chenault,  7  Ala.  677.  Kelley  v.  Love,  35  Ind.  106,  holds 

1.  Sabin  v.  Hamilton,  2  Ark.  485;  that  it  is  not  absolutely  essential  that  a 
Cordier  x*.  Thompson,  8  Daly  (N.  Y.)  complaint  by  an  executor  should  allege 
173;  Wilson  V.  Hall  (Tex.  Civ.  App.  the  death  of  the  testator  or  show  an  ap- 
1896),  36  S.  W.  Rep.  327.  pointment  of  an  executor. 

Where  the    plaintiff,  in    the    com-  Detailed   Statement.  —  "Where  one 

'mencement  of  the  declaration,  styled  sues  as  executor,  *  •  *  he  must  aver 

himself  executor,  and  in  a  subsequent  his  appointment  and  title  as  such  in 

part  thereof  averred  that  he  had  taken  particular,    or,    where    the   action  is 

out  letters  of  administration,  the  dec-  brought  to  recover  a  debt  due  to  or 

laration  was  held  defective  for  confu-  from  a  testator,  an  allegation  is  neces- 

sion  and  uncertainty.     Rowan  v,  Lee,  sary,  showing  the  appointment  of  the 

3  J.  J.  Marsh.  (Ky.)  97.  executor  or  administrator  as  such,  with 

2.  Judah  V.  Fredericks,  57  Cal.  389.  all  the  necessary  details  to  make  that 
In  that  case  the  complaint  was  held  fact  apparent.*'  Kingsland  t'.  Stoke*, 
insufHcient  on  general  demurrer  where  25  Hun  (N.  Y.)  107  [citing  Sheldon  v. 
it  alleged  that  the  plaintiff  **is  the  duly  Hoy,  1 1  How.  Pr.  (N.  Y.  Supreme  Ct.) 
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Wh«re  There  Are  Seyeral  Goimti. — If  the  first  count  sufficiently  de- 
scribes the  cause  of  action  as  accruing  to  the  plaintiff  in  his 
representative  capacity,  it  is  not  necessary  that  these  averments 
should  be  repeated  in  the  remaining  counts.^ 

The  Word  "Ai." — In  some  cases   the  word  "as"  between  the 

plaintiff's  name  and  his  official  title,  or  language  of  the  same 
import,  is  held  necessary  where  the  plaintiff  counts  on  a  liability 

which  accrued  since  the   death  of  his   testator  or  intestate  * 

II ;  Stephen  Pldg.  288;  Rightmyer  v,  action  before  proving  the  will.     Hurst 

Raymond,  12  Wend.  (N.  Y.)  51 ;  Mor-  z\  Addington,  84  N.  Car.  143. 

gan  V.  Ljon,  13  Wend    (N.  Y.)  265;  For  a  sufficient  averment  of  seizin 

Beach  v.  King,  17  Wend.  (N.  Y.)  197;  and  right  of  possession  of  the  plaintiff 

White  V.  Joy,  13  N.  Y.  83;  Forrest  v.  as  executor,  in  an  action  of  ejectment, 

New  York,  13  Abb.  Pr.  (N.  Y.  Su-  see  Salmon  v.  Wilson,  41  Cal.  595. 

preme  Ct.)  350;  Wheeler  v.  Dakin,  12  The  plaintiffs,  who  styled  themselves 

How.  Pr.  (N.  Y.  Supreme  Ct.)  537].  in  the  title  of  the  cause**  executors  of," 

See  also  Ellis  v.  Appleby,  4  R.  I.  462.  etc.,  alleged  in  the  complaint  the  mak- 

In  Halleck  v.  Mixer,  16  Cal.  574,  the  ing  of  a  mortgage  and  notes  by  the 

court  said  that  the  complaint  by  an  ex-  defendant  to  their  testator,  the  execu- 

ecutor  should  state  the  death  of  the  tion  and  probate  of  his  will,  the  issuing 

testator ;  that  he  left  a  last  will  and  tes-  of  letters  testamentary  to  them,  their 

tament ;  the  appointment  therein  of  the  qualification  as  executors,  and  that  the 

plaintiff  as  executor;  the  probate  of  the  amount  of  the  notes  was  due  to  the 

will;  the  issuance  of  letters  testamen-  **  plaintiffs,"  and  asked  judgment  of 

tary  thereon  to  the  plaintiff,  and  his  foreclosure,  etc.     It  was  held  that  it  ap- 

qualification  and  entry  upon  the  dis-  peared  sufficiently  that  the  action  was 

charge  of  his  duties  as  executor.    See  brought  by  them  in  their  representa- 

also  Barfield  r.  Price,  40  Cal.  535.  tive   capacity.      Moir  v,  Dodson,   14 

Oomplmliito  Held  tnfflcient. — Where  Wis.  279. 
the  plaintiff  in  a  justice's  court  declares  In  New  England  the  declaration  does 
that  he  is  administrator  in  fact  of  the  not  set  forth  where  or  by  what  author- 
intestate,  and  this  is  not  denied  in  the  ity  the  letters  testamentary  or  of  admin- 
answer,  no  further  proof  of  the  plain-  istration  were  granted.  Langdon  v. 
tiff*s  right  to  sue  is  requisite.  Liening  Potter,  11  Mass.  313 ;  Brown  v.  Nourse, 
V.  Gould,  13  Cal.  598.  55  Me.  530;  Ellis  v.  Appleby,  4  R.  I. 

Acomplaint  by  an  administrator  who  462.  See  also  Champlin  v,  Tilley,  3 
was  appointed  after  the  resignation  of  Day  (Conn.)  305;  2  Swift's  Digest 
a  former  administrator,  is  sufficient  if  (revised  edition),  p.  461. 
it  avers  the  issuance  of  letters  to  the  In  Maine. — **To  constitute  a  suit  in 
former  administrator,  that  he  qualified  his  representative  capacity,  the  plain- 
and  entered  upon  the  discharge  of  the  tiff  must  not  only  describe  himself  as 
trust,  that  he  resigned,  and  his  resigna-  an  executor,  but  he  must  aver  that  the 
tion  was  accepted  by  the  probate  court,  promise  was  made  to  the  testator  in  his 
and  that  the  plaintiff  was  afterwards  lifetime,  or  that  it  was  made  to  the 
appointed  administrator,  and  qualified,  plaintiff  as  executor.  An  averment 
and  that  letters  were  issued  to  him.  that  it  was  made  to  the  plaintiff,  exec- 
Lucas  V.  Todd,  28  Cal.  1S2.  utor,  without  saying  that  it  was  made 

In  an  action  by  an  executor,  an  alle-  to  him  as  executor,  is  not  sufficient." 

gation  that  probate  and  qualification  Bragdon  v.  Harmon,  69  Me.  29. 

were  had  in  the  probate  court,  the  same  District  of  Colombia. — In  Jordan  v. 

having  jurisdiction,  before  filing  the  Hamlink,  21  D.  C.   189,   it  was   held 

complaint,  was  held  to  be  sufficient ;  that  a  declaration  by  an  administrator 

and  a  demurrer  to  the  declaration  on  need  not  state  by  what  court  he  was 

the  ground  that  it  did  not  show  pro-  appointed  administrator, 

hate    and     qualification    before    suit  1.  Bulkley  r.  Andrews,  39  Conn.  523. 

^r^tf^A/ was  stricken  out  as  frivolous,  2.  Hemphill  r.   Hamilton,   11   Ark. 

for,  though  an  executor  cannot  declare  425    [restricting-  Brown   v.    Hicks,    i 

before  probate,  he  may  commence  the  Ark.  240] ;  Branch  ^^  Branch,  6  Fla. 
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There  is  much  cbhfuslbh,  however,  amotig  the  authorities  as  to 
the  efficacy  of  the  word  "  as  "  in  determining  whether  in  action 
is  brought  in  the  ndme  of  the  individual  or  in  his  representative 
character.* 

Conirolling  T«rt. — According  to  well-considered  authorities  the 

question  Whether  the  plaintitf  sues  in  his  personal  or  in  his 
representative  character  is  determined  by  the  allegations  in  the 
body  of  the  detlaratidn  or  comjilaitll,*  and  no  formal  Words  are 

314;  Daniel  v,  Hollingshead,  16  Ga.  'as' wa/s  in  such  a  case  indispensable. 

190;  Bragdon  v.  Harmon,  69  Me.  29.  Henshall  v,  Roberts,  5  East  154.    l3ut 

See  also  Mohr  v.  Sherman,  25  Ark.  7 ;  it  would  be  a  departure  from  the  sjs- 

Keniston  t^.  Little,  30  N.  H.  318;  Spen-  tern  of  pleading  established  in  New 

cer  V.  Strait,  40  Hun  (N.  Y. )  463 ;  Mer-  York  if  we  should  revive  the  strictness 

ritt  V.  Seaman,  6  N.  Y.  168;  Robbins  of  the  common-law  forms.'* 

V.  Gillett,  a  Pin.  (Wis.)  439;  Tate  v.  '  To  the  same  effect,  see  Beers  v.  Shan- 

Shackelford,  24  Ala.  510;  Agee  t;.  Wil-  non,  73  N.  Y.  297;  and  further  upon 

Hams,  27  Ala.  644;  Wyatt  v.  Rambo,  Uie  subject,  Williams  v.  Moore,  33  Ala. 

29  Ala.  510;  Watkins  v,  McDonald,  3  506;   Rhodes  v.  Walker,  44  Ala.  313; 

Ark.  266.  Graham  v.  Gunn,  45  Ala.  577 ;  Watson 

1.  The  QuMtlon  DtaonsMd  bytlMAn-  v,  Collins,  37  Ala.  587;  Fesmire  v, 

thorltlea. — In  Lucas  v,  Pittman,  94  Ala.  Brock,  25  Ark,  20 ;  Burling  v.  Thomp- 

616,  the  court  held  the  proper  rule  to  kins,  77  Cal.  257 ;  Jordan  v,  Hamlink, 

be  ''  that  when  the  plaintiff's  nfime  ap-  21  D.  C.  189;  Jennings  i/.  Wright,  54 

pears  in  the  caption,  followed  by  the  Ga.  537 ;  Forrest  v.  New  York,  13  Abb. 

words  *  administrator," guardian,'  etc.,  Pr.  (N.  Y.  Supreme  Ct.)  350;  Worden 

and  there  is  no  statement  or  averment  v.  Worthington,  2  Barb.  (N.  Y.)  368; 

in  the  body  of  the  complaint  to  indicate  Matter  of  Superior  Ct.,  i  How.  Pr.  (N. 

differently,  the  words  *  administrator,'  Y.  Supreme  Ct.)  200;  Wick  v.  Jewctt 

*  guardian,'  etc.,  are  mere  words  of  de-  (Supreme  Ct.),  9  N,  Y.  St.  Rep.  177; 

scriptio  persona;  that  if  the  name  of  Willis  v.  Toiler,  44  S.  Car.  i ;  Hall  v. 

the  plaintiff  in  the  caption  to  the  con^-  Pearman,  20  Tex.  i68 ;  and  in/irtf,  i.7. 

plaint  is  followed  by  the  use  of  such  d,  Descriptio  Persouce  as  Smrplus9g€* 

words   as   *as   administrator,'   or   '  as  2.  Alabama, — Farrow  v.  Bragg,  30 

guardian,'  or  'who  sues  as,'  or  words  Ala^  261. 

of  equivalent  import,  these  ^ords  are  Arkansas, —  See  Kowanachi  v.  As- 
sufficient  to  show  that  the  plaintiff  sues  kew,  17  Ark,  595 ;  Sabin  v.  Hamilton, 
in  a  representative  capacity  when  the  2  Ark.  485;  Porter  v.  State,  9  Ark.  226. 
complaint  proceeds  in  the  usual  form,  California. — Burling  9.  Thompkins, 
such  as,  *  the  plaintiff  claims  of  the  de-  77  Cal.  257.  See  also  Wise  v,  Hogan, 
fendant,'  etc.  In  the  latter  case  the  77  Cal.  184;  Curran  v,  Kennedy,  89 
words  in  the  complaint,  *  the  plaintiff,'  Cal,  98. 

will  be  referred  to  the  character  of  the  Colorado, — See  Buck  v,  Fischer,  3 

plaintiff  as  expressed  in  the  caption.  Colo.  182,  709. 

We  further  hold  that  where  the  words  Indiana. — Kelley  v.  Love,  35  Ind. 

in  the  caption  are  mere  words  of  de-  106;  Durham  v.  Hudson,  4  Ind.  501. 

scription,  yet,  if  in  the  body  of  the  com-  I^entucky, — Walton  v.  Kindred,  5  T. 

plaint  there  is  a  sufficient  statement  or  B.  Mon.  (Ky.)  388;  Quinn  v.  Newport 

averment   to  show   that  the   suit  by  News,  etc.,  Co.  (Ky.  1893),  22  S.  W. 

plaintiff  is  in  his  representative  char-  Rep.  223. 

acter,  the  body  of  the  complaint  must  Michigan. — Wolscheid  ». Thome,  76 

govern  the  caption."  Mich.  265. 

In  Cordier  f.  Thompson,  8  Daly  (N.  Missouri. — Duncan   v.  Duncan,  19 

Y.)  172,  the  court  said :  **  There  is  no  Mo.  368 ;  Fuggle  v.  Hobbs,  42  Mo.  537; 

doubt  that  a  good  pleader  will  never  Smith  v.  Zimmerman,  29  Mo.  App. 

omit  to  place  the  word  *  as'  between  249;  Leeper  v.  Taylor,  iii  Mo.  313. 

the  surname  of  his  client  and  the  word  Nebraska. — Williams  v.  Eikenbarj, 

•administrator,'  whenever  he  brings  36  Neb.  478. 

suit  for  the  legal  representative  of  an  New  f'ork. — Cordier  v,  Thompson, 

intestate.  It  has  been  said  that  the  word  8  Daly  (N.  Y.)  172 ;  Collins  v.  Steuart, 
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absolutely  essential  to  show  the  representative  character  of  the 

suit* 

*.  In  Suit  bV  Limited  Administrator,— A  declaration  by 
a  special  and  limited  administrator,  such  as  an  administrator 
durante  minare  cetatey  or  durante  absentia^  ox  pendente  lite,  should 
always  aver  the  continuance  of  the  facts  pending  which  alone  the 
administration  was  granted,* 

c.  In  Suit  by  Administrator  de  Bonis  Non. — In  a  suit  by 

an  administrator  de  bonis  non  the  declaration  or  complaint  should 
state  the  name  of  the  original  representative,'  and  show  of  what 
estate  the  plaintiff  is  administrator*  And  as  the  probate  court 
has  no  power  to  appoint  an  administrator  de  bonis  non  while 
there  is  an  acting  administrator,^  the  plaintiff  should  aver  that  his 
predecessor  died,  resigned,  or  was  discharged,  or  that  his  letters 
were  revoked,  as  the  case  may  be.*     It  is  not  necessary  for  the 

2  N.  Y.  App«  Div.  271 ;  Christopher  v.  ity.    M'Mahon  v,  Allen,  la  How.  Pr. 

Stockholm, 5  Wend.  (N.Y.)  36;  Scmn-  (N,  Y.  C.  PI)  46. 

torn  V.  Farmers,  etc.,  Bank,  33  Barb.  1.  Chamberlain  v,  Tlner,  31  Minn« 

(N.  Y.)  527 ;  Worden  r.  Worthington,  371. 

2  Barb.  (N.  Y.)  368;  Wick  v.  Jewett  9.  P«a4e]il6  Ule.— A  declaration  in  a 

(Supreme  Ct.),  9  N.  Y.  St.  Rep.  477;  suit  by  an  administrator  pendente  lite 

Beers  v.  Shannon,  73  N.  Y.  292;  Stil-  was  held  bad  on  demurrer  because  it 

Well  v.  Carpenter,  62  N.  Y.  639,  re-  failed   to  aver  that  the  suit,  pending 

ported  more  fully  in  2  Abb.  N.  Cas.  which  administration  was  granted,  was 

(N.  Y.)  239.  still  in  existence.   Cole  v.  Wooden,  18 

Scuih  Carolina, — Dial  v,  Tappan,  20  N.  J.  L.  20. 

S.  Car.  167.  Duruita  AI10011UA. — Where  the  plain- 

Vermont, — Rich  v.Sowles,64Vt.4oa  tiff  sued   as  administrator  cnm  testa- 

Where  Ad  Damnum  ATerment  la  Per-  menio  annexe  during  the  absence  of  the 

Moal. — A  declaration   describing  the  executor,  it  was  held  fatal  to  omit  an 

plaintiff  in  its  commencement  in  a  rep-  averment  that  the  executor  continued 

resentative  capacity,   but  concluding  to  be  absent  at  the  time  of  bringing  the 

the  ad  damnum  averment  to  himself  action.    Lewis  v,  Ewing,  3  S.  &  R. 

personally,  was  held  fatally  defective.  (Pa.)  44. 

Duncan  v,  Whedbee,  4  Colo.  143.  Durante  Minora  JEtate. — When  suit  ii 

But  judgment  in  favor  of  an  admin-  brought  by  an   administrator  during 

istrator  was  sustained  where  the  counts  the  minority  of  the  executor,  the  fact 

showed  plainly  that  he  was  suing  as  that  the  latter  has  not  attained  his  full 

administrator,  although  the  declaration  age  must  be  averred  in  the  declaration, 

concluded    **to    the    damage  of    the  Yeaton  ti.  Lynn,  5  Pet.  (U.  S.)  224. 

plaintiff,  administrator  as  aforesaid."  8.  Vanblaricum   v,  Yeo,  2  Blackf. 

Durham  v.   Hudson,  4  Ind.  501.    See  (Ind.)  322,  an  action  of  debt  on  a  writ- 

also  Worden  v.  Worthington,  2  Barb,  ing  obligatory  payable  to  the  intestate, 

(N.  Y.)  368;  Martin  v.  Smith,  5  Binn.  the  court  also  holding  that  the  dec- 

(Pa.)  21.  laration  was  demurrable  for  want  of 

Variance  t^etween  Bnmmoiia  and  Oem-  an   averment  of  nonpayment  to  the 

l^lalnt. — Where  a  plaintiff  in  his  sum-  decedent.      See    also    Cummings    t^ 

mons  describes   himself   as   suing  in  Edmunson,  5  Port.  (Ala.)  145. 

a  representative  capacity,  he   cannot  4.  Ikelheimer  v.  Chapman,  32  Ala. 

complain  for  a  cause  of  action  due  to  676. 

him  individually.    Blanchard  v.  Strait,  S.  That  there  cannot  be  two  valid 

S  How.  Pr.  (N.  Y.  Supreme  Ct)  ^3'  concurrent  administrations,  see  article 

And  e  converse  it  was  held   that    a  Probatr  and  Apminibtration. 

plaintiff  who  commenced  an  action  in  6.  State  v.  Green,  65  Mo,  528;  Cum- 

his  individual  capacity  could  not  after-  mings   v.  Edmunson,  5  Port.  (Ala.) 

wards  change  it  into  one  for  a  claim  145.     But  see  Warfield  v.  Brand,   13 

held  by  him  in  a  representative  capac-  Bush  (Ky.)  77. 
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plaintiff  to  describe  his  representative  character  by  the  technical 
term  de  bonis  non^  provided  equivalent  words  are  used.^ 

d.  Descriptio  PERSONiE  AS  SURPLUSAGE. — ^Where  an  exec 
utor  or  administrator  may  at  his  option  sue  either  in  his  individ* 
ual  or  in  his  official  character,*  words  merely  describing  him 
as  executor  or  administrator,  without  other  sufficient  averaient 
that  he  sues  in  his  representative  capacity,  may  be  rejected  as 
surplusage.* 

1.  Barkman  v,  Duncan,  lo  Ark.  465,  Maine, — Bragdon  v.  Harmon,  69 
holding  that  a  declaration  bj  an  admin-  Me.  29. 

istrator  de  bonis  non    was    sufficient  Maryland,  —  Barton  v.  Higgins,  41 

where  the  plaintiff  was  described  as  Md.  539;  Sasscer  v.  Walker,  5  Gill  & 

*'  administrator  of  all  and  singular  the  J.  (Md.)  102. 

goods  and  chattels,  rights  and  credits  Massachusetis, — ^Talmage  v.  Chapel, 

unad ministered  which  were  of  Benja-  16  Mass.  71. 

min  Dickinson,  deceased,  at  the  time  Mississippi,  —  Falls  v,   Wilson,  24 

of  his  death,  plaintiff,  "  etc.  Miss.  168. 

2.  See  supra,  1,  ^,  Wken  Hep resenta'  Missouri. — State  v»  Kaime,  4M0. 
iive  may  Sue  in  either  Official  or  In-  App.  479;  Rittenhouse  v.  Ammennan, 
dividual  Capacity,  6jl  Mo.  197 ;  State  v,  Matson,  38  Mo. 

Where  the  plaintiff  can  maintain  an  489;  Fuggle  v,  Hobbs,  42  Mo.  537. 

action  onlj  in  his  individual  capacity.  New     Hampshire.  —  Keniston     v. 

the  addition  of  the  word  **administra-  Little,  30  N.  H.  318. 

tor"    may  be  treated   as   surplusage.  New    Torh.  —  Bright  v,  Currie,  5 

Chapman  v,  Davis,  4  Gill  (Md.)  166.  Sandf.  (N.  Y.)  433,  where  the  question 

S.  Alabama, — ^Tate  v,  Shackelford,  is  closely  examined;  Bingham  v. Ma- 

24  Ala.  510 ;  Arrington  v.  Hair,  19  Ala.  rine  Nat.  Bank,  18  Abb.  N.  Cas.  (N.  Y. 

243;  Agee  V,  Williams,  27  Ala.  644;  Supreme  Ct.)  135;  Murray  v.  Church, 

Riddle  t;.  Hill,  51  Ala.  224;  Harbin  v.  i   Hun  (N.  Y.)  49;   Scott  v,  Parker 

Levi,  6  Ala.  399;  Ikelheimer  v.  Chap-  (City  Ct.),  5  N.  Y.  Supp.  753;  Litch- 

man,  32  Ala.  676;  Williams  v.  Moore,  field  v,  Flint,  104  N.  Y.  543;  Merritt 

32  Ala.  506 ;  Watson  v,  Collins,  37  Ala.  v.  Seaman,  6  N.  Y.  168 ;  W ick  r.  Jewett 

587.  See  Wyattv.  Rambo,  29  Ala.  510;  (Supreme  Ct.),  9  N.  Y.  St.  Rep.  477. 

Freeman  v,  McCann,  37  Ala.  714;  Lu-  North  Carolina,  —  Cotten  r.  Davis, 

cas  V,  Pittman,  94  Ala.  616;  King  v,  3  Jones  L.   (N.  Car.)  355;   Beaty  v. 

Griffin,  6  Ala.  387;  Curry  .v.  Paine,  3  Gingles,  8  Jones  L.  (N.  Car.)  302. 

Ala.  154.  Pennsylvania,  —  Stephens  v.  Cotte- 

Arhansas, — ^Anderson  v,  Wilson,  13  rell»  99  Pa.  St.  191;  Kline  v.  Guthart, 

Ark.  409;  Mohr  v,  Sherman,  25  Ark.  7.  2  P.  &  W.  (Pa.)  490. 

California, — Munch  v,  Williamson,  South  Carolina. — Willis  v,  Toxer, 

24  Cal.  167;  Lewis  v,  Adams,  70  Cal.  44  S.  Car.  i,  21  S.  £.  Rep.  617. 

403 ;  Burling  t^.Thompkins,  77  Cal.  257.  Tennessee,  —  Page    v.    Cravens,  3 

Florida, — Branch  v.  Branch,  6  Fla.  Head  (Tenn.)  383;  Walt  v,  Walsh,  10 

314.  Heisk.  (Tenn.)  314. 

Georgia. — Macon,   etc.,  R.  Co.   v,  Texas.  —  Claiborne  v,  Yoeman,  15 

Davis,  18  Ga.  679;  Kenan  t^.DuBignon,  Tex.  44;  Gayle  v.  Ennis,  1  Tex.  184; 

46  Ga.  258 ;  Wheelus  v.  Long,  73  Ga.  Rider  v,  Duval,  28  Tex.  622 ;  Wilson 

1 10.     Compare  Gilbert  v.  Hardwick,  1 1  v.  Hall  (Tex.  Civ.  App.  1896),  36  S.  W. 

Ga.  599.  Rep.  327. 

Illinois,— yioU  v.  Beaird,    123   111.  Wisconsin,— Kohhlns  v,   Gillett,  2 

585 ;  Laycock v.  Oleson,  60 111.  30.     See  Pin.  (Wis.)  439,  2  Chand.  (Wis.)  96. 

also  McKinley  v,  Braden,  2  111.  64.  ignited  States. — White  v.  Pulley,  27 

Indiana, — Capp  t;.  Gilman,  2  Blackf.  Fed.  Rep.  436;  Biddle  v,  Wilkins,  x 

(Ind.)   45;    Campbell    v,   Baldwin,  6  Pet.  (U.  S.)  686;  Newberry  t^.  Robin* 

Blackf.  (Ind.)  364;  Helm  v.  Van  Vleet,  son,  36  Fed.  Rep.  841. 

I  Blackf.  (Ind.)  343.  See  also  infra^  v.  d,  (2)  Averment 

Kentuchy, — Reid  v.  Watts,  4  J.  J.  of  Official  Character  as  Surplusage, 

Marsh.  (Ky.)  440;  Baker  v.  Baker,  4  When  Not  Treated  ae  Bvzpliuage.— * 

Bibb  (Ky.)  346.  Where  the  words  "  as  administrator 
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e.  Amendment  of  Declaration  or  Complaint.— See  arti- 
cle Amendments,  vol.  i,  p.  538. 
y.  Objection  for  Insufficiency  of  Averment— (i)  At 

Common  Law. — If  a  declaration  by  an  executor  or  administrator, 
upon  a  cause  of  action  which  can  be  maintained  by  him  only  in 
his  representative  capacity,  does  not  contain  a  sufficient  aver- 
ment of  that  capacity,  it  is  bad  on  demurrer.^ 

(2)  Under  the  Codes. — If  the  allegation  of  the  plaintiff's  repre« 
sentative  capacity  is  defective,  objection  must  be  taken  by  a 
demurrer  alleging  plaintiff's  failure  to  show  that  he  has  legal 
capacity  to  sue,  or  the  objection  will  be  considered  as  waived.* 

^.  Objection  for  Want  of  Representative  Capacity — 

(l)  At  Common  Law — (a)  By  Plea  He  Unqoei  Ezacutor  or  Administrator. — 
At  common  law,  where  the  plaintiff  sues  as  executor  or  administra- 
tor for  any  .cause  of  action  accruing  in  the  lifetime  of  his  testa- 
tor or  intestate,  and  makes  profert  of  his  letters  testamentary  or 
of  administration,  if  the  defendant  would  controvert  his  repre- 
sentative character  by  reason  of  any  extrinsic  matter  he  must 
put  it  in  issue  by  a  plea  of  7te  ungues  executor  or  ne  ungues 
administrator^    As  to  those  causes  of  action  accruing  subse- 

of  the  estate,"  etc.,  appeared  in  the  ble  Co.  v.  Black,  89  Tenn.  118;  Digno- 
title  of  the  action,  and  the  averments  witty  v,  Coleman,  77  Tex.  98;  Cheat- 
In  the  complaint  confirmed  the  fact  ham  v.  Riddle,  12  Tex.  112;  Perrin  tr. 
that  the  action  was  brought  by  the  Granger,  33  Vt.  loi.  See  also  Callahan 
plaintiff  in  his  official  capacity,  it  was  v,  Hendrix,  79  Tex.  494;  Rankin  tr. 
held  that  the  words  of  description  Busby  (Tex.  Civ.  App.  1894),  ^5  S-  ^- 
could  not  be  rejected  as  surplusage.  Rep.  678;  Rider  v.  Duval,  28  Tex.  622. 
A  demurrer  was  sustained  because  the  COiaracter  of  tbe  Ploa — In  Bar, — In 
plaintiff,  being  a  foreign  administrator,  Codding  v.  Whitaker,  5  Blackf.  (Ind.) 
was  not  qualified  to  sue  as  such.  Far-  470,  the  court  said :  *'  The  question  is, 
rin^on  t.  American  L.  &  T.  Co.,  18  can  »«»»^«r5^x^c«/(7r  be  pleaded  in  bar 
Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct)  135.  of  an  action  brought  by  an  executor  for 

1.  Fugatev.  Bronaugh,  3Cranch  (C.  a  cause  of  action  accruing  in  the  life- 
C.)  65.  See  also  Campbell  v.  Baldwin,  time  of  the  testator  ?  We  are  not  aware 
6  Blackf.  (Ind.)  364;  Wilson  v.  Hall  that  this  question  has  ever  been  directly 
(Tex.  Civ.  App.  1896),  36  S.  W.  Rep.  answered  in  the  negative  by  any  de- 
M7  ;  Christopher  v,  Stockholm,  5  cided  case  in  which  it  formed  the  sub- 
Wend.  (N.  Y.)  36.  ject-matter  of  adjudication.    It  is  true 

S.   Secor  v,  Pendleton,  47  Hun  (N.  the  old  books  contain  forms  and  in- 

Y.)  381,  holding  that  objection  could  stances  of  such  a  plea  in  abatement; 

not  he  taken  by  a  demurrer  for  failure  and  dicta  have  found  their  way  into  the 

to  state  sufficient  facts  to  constitute  a  books,  that  it  can  be  pleaded  only  in 

cause  of  action;  Fuggle  v,  Hobbs,  42  that  form.  There  are  instances,  too,  and 

Mo-    537.      See  also  Forrest  v.  New  of  a  later  date,  in  which  it  has  been 

York,  13  Abb.  Pr.  (N.  Y.  Supreme  pleaded  in  bar,  and  issue  taken  upon  it, 

Ct.)  350;  Sheldon  v.  Hoy,  11  How.  Pr.  without  question  of  its  validity.   Stokes 

(N.    Y.  Supreme  Ct.)   11.     Compare  v.  Bate,  5  B.  &  C.  491, 11  E.  C.  L.  282; 

Miller  v.  Luco,  80  Cal.  257.  Thompson  v,  Reynolds,  3  C.  &  P.  123, 

S.  Macon,  etc.,  R.  Co.  v.  Davis,  x8  1^  E.  C.  L.  236.     Upon  the  authority 

Ga.  679;  Kenan  v,  Du  Bignon,  46  Ga.  of  the  former  of  these  cases,  Chitty  has 

258;  Merritt  v.  Cotton  States  L.  Ins.  given  the  form  of  this  plea  in  bar,  3 

Co.»  55  Ga.  103;  Ballance  v,  Flisby,  3  Chitty  Pldg.  941,  and  it  is  not  among 

111.  ^;  Reynolds  v.  Torrance,  2  Brev.  his  precedents  in  abatement.    Sergeant 

(S.  Car.)  59;  Cheek  v,  Wheatly,  11  Williams,  in  commenting  upon  a  case 

Hninpb.  (Tenn.)  556;  McMillan  Mar-  in  Carth.  373,  in  which  the  plea  denying 
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quent  to  the  decease  of  the  testator  or  intestate^  ypon  which  he 

may  sue  in  either  his  private  or  his  representative,  character,  at 

the  chunioter  of  the  pl»lnti£r  aa  admin-  XW^  letters  of  adininUtmtloQ  «ire  Toid 

istrator  was  in  abatement,  condemns  for  want  of  jurisdictipQ  in  the  court  bj 

that  form  of  pleading,  and  insists  that  which  thej  \i'ere  issued,  is  a  good  plea 

it  should  have  been  in  bar.    The  reason  In  bar.   Watson  v.  Collins,  37  Ala.  587 ; 

assigned  by  him  is  that  every  plea  in  Bpping  v.  Ilobinson,  21  Fla.  36.     See 

abatement  must   give  a  better  writ,  alsoO)iver«.  CQc^rani  lolll*  APP-^S^- 

whereas  a  plea  denying  the  character  Letleif  (Mr  Voidable. -—(ft  he  grant  of 

of  the  plaintiff  as  administrator  shows  letters  is  voic|,  tbie  defendant  may  plead 

that  he  has  no  right  to  sue  at  all  in  that  n4  unquss,  etc. ;  otherwise,  if  it  be  only 

capacity.   Rex  v,  Suttop,  j  Saun^.  ^74,  voidable,     ^ymap  v.  Gaskii^s,  5  Ire^ 

note  3.    Without  deciding  that  the  plea  l^.  (N.  Qar.)  267. 

in  question  would  not  be  good  in  abate-  A  plea  alleging  facts  which  showed 

ment,  we  conceive  that  on  principle  and  that  letters  of  administration  ought  not 

authority  it  is  good  in  bar;  and  this  to  have  been  granted  to  the  plaintiff, 

view  of  the  matter  is  in  accordance  but  qot  denying  the  issuanf;^  of  \etters 

with  the  case  of  Weathers  v.  Newman,  to  him,  was  beld  bad  'on   demurrer, 

I  Blackf.  (Jnd.)  233."  Rogers  v.  Duval,  33  Ark.  77.    To  the 

For  other  authorities  supporting  the  same  effect,  see  Wilson  v,  Ireland,  4 

vie^y  that  it  is  a  plea  in  ^r,  see  8tal-  Md.  444. 

lings  V,  Williams,  6  Ala.  509,  holding  4m«l<UnaptiLT<A4iqf  flaa.— {n  Wi^t^- 
that  it  is  a  plea  to  the  merits,  within  head  v,  Herron,i5Te3:.  127,  itw*ashelid 
the  meaning  of  a  statute  which  author-  that  where  an  administrator  sued  on  a 
ized  a  defendant  whose  demurrer  was  promissory  note  alleged  to  be  due  his 
overruled,  to  withdraw  the  same  and  mtestate,  he  might  be  pftrmitted  tQ 
plead  to  the  merits  of  the  action.  Cot-  am^ud,  after  a  pi^  of  *^  uug^f^  afTwf «r* 
ton  V.  Ward,  45  Ala.  359;  Governor  v,  istrator,  by  alleging  that  the  ppte  sued 
Evans,  i  Ark.  349;  Viokery  Vt  Beir.  qn  belonged  tQ  himself,  a^d  praying 
16  Mich.  50:  Thomas  v.  Cameron,  10  judgment  thereon  ip  his  own  right,  sub- 
Wend.  (N.  Y.)  579;  Varick  v,  Bodine,  ject  to  the  payment  of  CQSta  and  any 
3  Hill  (N.  Y.)  444;  Flinn  v.  Chase,  4  defense  that  might  have  accrued  since 
Den.  (N.  Y.)  8$;  Shown  v,  Barr,  iz  the  commenpement  of  the  suit. 
Ired.  L,  (N.  Car.)  296;  North  v,  CUrk,  jQtndar  w\V^  OtUar  FJaaa,-r-A'«  9mqn§$ 
3  Cranch  (C.  G.)  931  Noonan  v.  Brad-  executor  may  be  joined  with  the  geq« 
ley*  9  Wall.  (U.  S.)  394.  eral  issue.    Thomas  v,  Caujieroni  16 

But  if  it  begins  and  concludes  in  Wend.  (N.  Y.)  579:  Flinn  v.  Chase, 4 

abatement,  it  will  be  considered  as  a  Den*  (N.  YO  85.    See  also  Noonan  v* 

plea  in  abatement   Governor  v»  Evans,  Bradley,  9  Wall.  (U.  ^.)  394. 

I  Ark.  349.  Where  lania  U  JQl&e4  on  a  plea  depy« 

{n  Langdon  v.  Potter,  11  Mass.  316,  Ing  that  the  plaintiff  i^  administrator, 

the  court  said  that  perhaps  the  "  cases  proof  that  he  is  administratpr  with  the 

and  opinions  may  be  reconciled  by  con*  will  annexed  supports  the  issue  oa  the 

sidering  the  plea  that  the  plaintiff  is  part  of  the  plaintiff.    Qwings  o,  peall, 

not  administrator  as  one  of  those  whiph  i  L^tt.  {l^j. )  357. 

may  be  pleaded  either  in  bar  qv  (n  A4inl*9|in(   l^y  P4(k^.^-?>Where   thf 

abatement."  complaint  avers  title  as  administrator 

In  Abatement. — For  authorities  re-  a  default  admits  it.    Curtiq  v.  Hernck» 

garding  it  as  a  plea  in  abatement,  see  14  Cal,  117. 

Brown  t/.Nourse,  55  Me.  ^30;  Clark  v.  |I|  tha  Dlafcilot  of  ClobiiiMa  a  rui^  ^ 

Pishon,  31  Me.  503;  Glass  v,  Stovall,  court  provides  that  *f  the  special  cha. 

10  Humph.   (Tenn.)    453;    Spanu    v*  apter  in  which  the  plaintiff  sues  shall 

Glass,  35  Tex.  761 ;  Clapp  v.  Beards-  not  be  considered  tq  he  in  issue  or  nec- 

ley,  I  Vt.  151;  Childress  v^  Emorr,  8  essary  to  be  proved,  unless,  by  specific 

Wheat.  (U.  S.)  642 1   Kane  v.  Paul,  i\  plea  under  oath  as  to  the  |ruth  thareqf, 

pet.  (U.  S.)  33;  and  dissenting  opinion  the  same  be  denied--'    Sao  Jordan  f. 

in  Noonan  v.  Bradley,  9  Wall.  (U.  S.)  Hamlink,  21  D,  O.  169. 

394.  In  IlidlaAa,  by  statute,  the  rl|[fat  of 

Where  Lettars  ^^x%  VoliL — A  plea  a|-  the  plaintiff  to  sue  in  his  repr^septatiTf 

ieging  facts  which  shqw  that  the  plain-  capacity  can  he  questioned  of^  \ff  ^ 
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his  election,^  as  it  is  not  necessary  for  the  plaintiff  to  make 

profert  of  his  letters,*  he  cannot  be  put  upon  proof  of  his  repre- 
sentative  character.' 

WaiTer  by  Pleading  to  Xeriti. — Where  he  necessarily  sues  in  his 
representative  character,  the  general  issue,  or,  according  to  some 
cases,  any  other  plea  in  bar,  is  deemed  an  admission  of  the  char- 
acter  in  which  the  plaintiff  sues;^  and  this  principle  applies  alike 

sworn  answer  in  abatement.     KeHey  v.  New  Tork, — Smith  T^  Ludlow,  Anth« 

Love,  35  Ind.  io6;  Matlock  v.  Powell,  (N.  Y.)  127. 

i4lnd.  378;  Nolte  7^  Libbert,  34  Ind.  North    Carolina, —  Spencer  v.  Ca- 

163;  Hansford  v.  Van  Auken,  79  Ind.  boon,  3  Dev.  L.  (N.  Car.)  80;  Hyman 

I57>  3o*-    See  also  Barnett  v.   Van-  v.  Gray,  4  Jones  L.  (N.  Car.)  155. 

meter,  7  Ind.  App.  45 ;  Langsdale  v.  Pennsylvania,  —  Axers    v.   Mussel* 

Girton,  51  Ind.  99.  man,  2  Browne  (Pa.)    115;   Lewis  v, 

1.  See  supra,  I.  3.  When  Represent-  Ewing,  3  S.  &  R.  (  Pa. )  44;  McKimm 

ative  may  Sue    in   either  Official  or  t;.  Riddle,  2  Dall.  (Pa.)  100;  Finnej  tr. 

Individual  Capacity.  Huston,  7  W.  N.  C.  (Pa.)  44. 

8.  See  in/ra,  I.  9.  a.  Necessity  and  South     Carolina.  —  Hutchinson     v* 

Sufficiency  of  Profert.  Bobo,  i  Bailey  L.  (S.  Car.)  546;  Rey- 

S.  Cheatham  v.  Riddle,  12  Tex.  112.  nolds  v.  Torrance,  2  Brev.  (S.  Car.)  59; 

That  is  to  say,  the  pleaof  ir«  unques,  Kelly  v,  Thomson,  2  Brev.  (S.  Car.) 

etc.,  is  a  defense  only  when  the  plaintiff  58;  Brockington  v,  Vereen,  i  Bailey 

at  common  law  was  bound  to  make  pro-  L.  (S.  Car.)  447. 

fert  of  his  letters  as  his  authority  to  Tennessee, ^-CXie^  v.   Wheatly,   xi 

sue.    Hill  V,  Huckabee,  52  Ala.  155;  Humph.  (Tenn.)556;  Glass  v,  Stovall, 

Harbin  V.  Levi,  6  Ala.  399;  Riddles.  10   Humph.   (  Tenn.  )  453;   McMillan 

Hill,  51  Ala.  224;  Baily  v,  Gatton,  14  Marble  (^o.  v.  Black,  89  Tenn.  118. 

Ark.  180;  Willis  v.  Willis,  6 Dana  (Ky.)  Texas,— TohXet  v,  Stubblefield,  32 

48.    See  also  McKinley  v,  Braden,  2  Tex.  188;  Callahan  i;.  H end rix,  79  Tex. 

111.  64;  Spurgen  v,  Robinet,  4  Bibb  494;  Spann  v.  Glass,  35  Tex.  761 ;  Rider 

(Ky.)  75.  V,  Duval,  28  Tex.  622 ;  Dignowitty  v. 

Hence,  where  the  plaintiff  describes  Coleman,  77  Tex.  98 ;  Coles  v.  Perry, 

himselfasadministrator  or  executor,  in  7  Tex.  109;  Cheatham  v.  Riddle,  la 

suing  upon  a  cause  of  action  which  he  Tex.  112. 

could  prosecute  in  his  own  name,  the  Vermont. — Perrin    v.   Granger,    33 

plea  of  »^  ifif^tftfj,  etc.,  presents  an  im-  Vt.    loi;   Clapp  v.  Beardsley,  x   Vt. 

material  issue  and  is  bad.     Claiborne  151. 

V.  Yoeman,  15  Tex.  44.  United  States. — Wise  v,  Getty,  3 

4.  Alabama.  — Worsham  v,  Goar,  4  Cranch  (C.  C.)  292;  Yeaton  v,  Lynn, 

Port.  (Ala.)  441.  5  Pet.  (U.  S.)  224. 

Arkansas. — Kowanachi  ii.  Askew,  17  See  also  McKinley  v.  Braden,  2  111. 

Ark.  595.  6^;  Scanland  v.  Ruble, 4  Blackf.  (Ind.) 

Colorado. — Denver,  etc.,  R.  Co.  v.  481 ;  Weathers  v.  Newman,  i  Blackf. 

Woodward,  4  Colo.  I.  (Ind.)    232,  note;    McAleer    v.  Clay 

Ctf«ji<r<r/fVi!r/.--Champlin  v.  Tilley,  3  County,  38  Fed.  Rep.  707;  Wingate 

Day  (Conn.)  303.  v.  Wheat,  6  La.  Ann.  238. 

Florida. — Sullivan  v,  Honacker,  6  In  such  an  action  the  general  issue 

Fla.  372.  may  be  rejected  if  it  purport  to  reserve 

Illinois. — Collins  v,  Ayers,   13  111.  to  the  defendant  a  right  of  denying 

^58;  Dye  v,  Gritton,  29  111.  App.  54.  the  plaintiff's  representative  capacity. 

Indiana,  —  Lowe    v.     Bowman,    5  Clark  v.  Pishon,  31  Me.  503. 

Blackf.  (Ind.)  410 ;  Pollard  v.  Buttery,  Facts  Not OonsUtnttng  Canie  of  Aetion. 

3  Blackf.  (Ind:)  239.  — In  an  action  of  trespass  to  try  title, 

Kentuchy, — Kerley  v.  West,  3  Litt.  by  an  administrator,  it  was  held  that 

( Ky.)  362.  evidence  was  admissible,  under  the  plea 

Afaine.  —  Brown  v,  Nourse,  55  Me.  of  not  guilty,  that  the  property  was  not 

230;  Clark  v.  Pishon,  31  Me.  503.  open  to  administration,  but  had  bylaw 

Michigan. — Vickery    v.    Beir,     16  vested  in  the  heirs,  and  that  conse- 

Mich.  50.  quently  the  plaintiff  had  no  right  to 
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to  actions  ex  delicto  and  to  actions  ex  contractu?^ 

(b)  Under  Geaflral  Lmiia. — Where  the  executor  or  administrator 
declares  upon  a  cause  of  action  arising  in  his  own  time  respect- 
ing property  which  has  been  in  his  actual  possession,  it  will  not 
be  necessary  for  him  to  give  evidence  of  his  official  title  under 
the  general  issue.*  But  if  he  declares  upon  his  constructive  pos- 
session, he  must  show  his  title  at  the  trial.^ 

(o)  Where  Authority  if  Terminated  after  Suit  Brought. — Where  the  offi- 
cial capacity  of  the  plaintiff  is  in  any  way  terminated  after  the 
commencement  of  a  suit  in  that  capacity,*  the  fact  must  be 
specially  pleaded  to  the  further  maintenance  of  the  suit,*  or 
puis  darrein  continuance^  according  as  it  occurred  before  or  after 
issue  joined  or  plea  pleaded.^ 

(2)  Under  the  Codes — By  Demurer  or  Special  Denial. — In  code  practice 
the  issue  of  the  plaintiff's  representative  capacity  cannot  be 
raised  by  a  general  denial  of  all  the  allegations  of  the  complaint,' 
but  must  be  raised  either  by  demurrer,  where  the  necessary 
facts  appear  on  the  face  of  the  complaint,*  or  by  a  special  denial 
in  the  answer,  where  the  facts  do    not  appear;**  and  in  the 

recover  in  the  capacity  in  whicli  he  Hall  v.  Pearman,  20  Tex.  168,  where 

sued.     Blair  V.  Cisneros,  10  Tex.  34.  thecourt  said  that  if  the  fact  should  not 

In  Cause  Berived  by  Administrator. —  come  to  the  defendant's  iLnowledge  un- 

But  the  plea  of  the  general  issue  is  not  til  after  judgment,  he  would  doubtless 

an  admission  of  the  plaintiff's  right  to  be  protected  upon  applicadon  to  the 

sue,  where  a  cause  commenced  by  the  court. 

intestate  in  his  lifetime  is  revived  in  7.  "If  the  fact  occurred  before  issue 

the  name  of  the  administrator  after  the  joined  or  plea  pleaded,  then  it  should 

plea  has  been  filed.     Vickery  v,  Beir,  have    been    pleaded    to    the    further 

16  Mich.  50.     See  Curry  v,   Paine,  3  maintenance  of  the  suit;  if  after  issue 

Ala.  154.  joined  or  plea  pleaded,  then  it  should 

1.  Hutchinson  v.  Bobo,  i  Bailey  L.  have  been  pleaded /«f  5  </arr«>/fi  e<»i/'«- 

(S.  Car.)  546.  uanceJ*"*     Wilson  v.  Bothwell,  50  Ala. 

5.  Macon,  etc.,  R.  Co.  v.  Davis,  18  378,  holding  that  the  objection  cannot 
Ga.  679.  be  raised  under  a  plea  of  ne  unquts 

8.  Macon,  etc.,  R.  Co.  v,  Davis,  18  administrator. 

Ga.  679.     See  Cheek   v.  Wheatly,  11  Dismissal  on  Motion.  —  In  Cuppy  r. 

Humph.    (Tenn.)   556;    Cheatham   v.  Coff man,  82  Iowa  214,  where  letters  of 

Riddle,  laTex.  iia;  Austin  t;.  Downer,  administration  were  revoked  after  ac- 

25  Vt.  558;  Aldis  V,  Burdick,  8  Vt.  ai ;  tion  brought  by  the  administrator,  the 

Daws  V,  Taylor,  4  Jones  L.  (N.  Car.)  action  was  dismissed  upon  the  applica- 

499?  ^'  Oldham,  i  Hayw.  (N.  tion  of  the  defendant. 

Car.)   165;    Willis  v.  WiUis,  6  Dana  8.  Sanford    v,  McCreedy,  28  Wis. 

(Ky.)  48.  103;  Mickle  v,  Congaree  c5onstr.  Co., 

4.  Flalntur  Bnlng  in  IndiTidnal  Bisbt.  41  S.  Car.  394. 

— Where  the  plaintiff  sues  in  his  indi-  9.  Mickle  v.  Congaree  Constr.  Co., 

vidualright,as,  for  instance, on  a  prom-  41  S.  Car.  394. 

issory  note  payable  to  himself  in  com-  A  General  Demnirer  does  not  raise  the 
promise  of  a  debt  due  to  the  estate,  his  question  of  want  of  title  to  the  char- 
removal  pending  the  suit  is  no  defense  acter  in  which  the  plaintiff  sues,  but 
to  the  action.  McGehee  v.  Slater,  50  only  of  defendant's  liability  to  the 
Ala.  431.  estate.    Gibson  v.  Ponder,  40  Ark.  195. 

8.  Wilson  V.  Bothwell,  50  Ala.  378.  10.  Sanford  v.  McCreedy,  28  Wis. 

6.  Wilson  V,  Bothwell,  50  Ala.  378;  103;  Mickle  v.  Congaree  Constr.  Co.. 
Winslett  v.  McLemore,  6  Ala.  416;  41  S.  Car.  394;  Patterson  v.  Pagan,  18 
Yeaton  v.  Lynn,  5  Pet.  (U.  S.)  224;  S.  Car.  584. 
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absence  of  any  such  demurrer  or  special  denial  the  allegation 
in  the  complaint  as  to  the  character  in  which  the  plaintiff  sues 
must  be  regarded  as  admitted.^ 

B7  SaFplmtntel  PlMding. — If  the  plaintiff,  having  official  authority 
at  the  commencement  of  the  suit,  has  since  been  deprived 
thereof,  the  fact  should  be  introduced  by  supplemental  plead- 
ing* 

8.  Ayenaent  of  Presentment  of  Claim. — In  some  of  those  states 
where  the  statute  requires  presentment  of  a  claim  to  the  per- 
sonal representative  before  action  brought,  it  has  been  held 
necessary  for  the  plaintiff  to  allege  a  due  presentment  of  his 
claim.* 

1.  Sanford    v,  McCreedj,  a8  Wis.  unlesi  luch  claim  is  first  presented  in 

103;  Mickie  V,  Congaree  Constr.  Co.,  writing,  as  required  by  the  Act  of  1872, 

41  S.  Car.  304,  holding  that  an  oral  c.85,§x3.     Like  every  other  fact  essen- 

demurrer  at  the  trial  was  not  sufficient;  tial  to  the  maintenance  of  the  suit,  the 

Stone  V,  Groton  Bridge,  etc.,  Co.,  77  notice  or  presentation  in  writing  must 

Hun  (N.   Y.)  99.     See  also  People  v,  be  first  averred  in  the  declaration  and 

Lamb,  85  Hun  (N.  Y.)  171;  Vamum  then  proved  at  the  trial.     An  averment 

V.  Taylor,  59  Hun  (N.  Y.)  554.  of  this  fact  is  as  essential  as  the  aver- 

9.  Williams  v.  Eikenbary,  36  Neb.  ment  of  any  other  fact  necessary  to 

478.     See  generally  article  Supplx-  maintain  the  action." 

MRNTAL  Plsadikgs.  Gontm. — Kittredge  v.  Folsom,  8  N. 

Sb  ^Ai^aiit<i.--See  Foster  V.Holland,  H.  98. 

56  Ala.  474;  Owens  v.  Corbitt,  57  Ala.  BuAoianoy  of  ATerm«nt.  —  For  suffi- 

92.  cient  averments  of  presentment,   see 

California, — Wise  v.  Hogan,  77  Cal.  Janin  r.  Browne,  59  Cal.  37 ;  McCann  v. 
184;  Janin  v.  Browne,  59  Cal.  37;  Pennie,  100  Cal.  547 ;  Cousins  t;.  Part- 
Rowland  V.  Madden,  7a  Cal.  17 ;  £1-  ridge,  79  Cal.  224 ;  Dexter  Sav.  Bank 
lissen  v.  Halleck,  6  Cal.  386;  Chase  t;.  Copeland,  73  Me.  220;  Dean  v.  Duf-. 
V.  Evoy,  58  Cal.348;  Harp  V.  Calahan,  field,  8  Tex.  235;  Coles  v.  Portis,  18 
46  Cal.  222 ;  Hearn  v,  Kennedy,  85  Cal.  Tex.  155 ;  Garrett  v,  Gaines,  6 Tex.  435. 
55;  Hentsch  v.  Porter,  10  Cal.  555.  For  an  insufficient  averment,  see  Maine 
See  also  Roberts  v.  Levy  (Cal.  1892),  Cent.  Institute  v,  Haskell,  71  Me.  487. 
31  Pac.  Rep.  570;  Derby  v.  ]ackman,  O^totton  gar  TnwilBfllaney  of  ATarmant. 
89  Cal.  I.  — As  to  the  manner  of  taking  advan- 

Comneciicut, — Grant    v.    Grant,    63  tage  of  an  insufficient  averment  of  pre- 

Conn.  53a    Compare  Brown  v.  Brown,  sentment,  etc.,  see  Chase  v.  Evoy,  58 

55  Conn.  249.  Cal.  348 ;  Maine  Cent.  Institute  v.  Has- 

Florida. — Sanderson  v,  Thomas,  17  kell,  71  Me.  487 ;  Stevens  v.  Haskell,  72 

PIa.468.  Me.  244. 

Maine. — ^Maine    Cent.   Institute  v,  Ol^ectloii  Flrat  Hade  on  Apptal.  —  An 

Haskell,  71  Me.  487;  Stevens  v.  Has-  objection  that  there  is  no   allegation 

kell,  7a  Me.  244.  that  the  claim  was  duly  presented  can- 

Oili0.  <— Hammerle  v.   Kramer,   12  not  be  sustained  when  made  for  the 

Ohio  St.  252.     See  Pepper  v,  Sidwell,  first  time  on  appeal.  Coleman  v.  Wood- 

36  Ohio  St.  454.  worth,  28  Cal.  567 ;  Preston  f .  Knapp, 

Tex€u, — Darly  v,  Chevallier,  Dall.  85  Cal.   559;    Hentsch   v.   Porter,   10 

(Tex.)  555 ;  Leverett  v.  Wherry  (Tex.  Cal.  555 ;  Peterson  v,  Hornblower,  33 

App.  1890),  15  S.  W.  Rep.  121 ;  Walters  Cal.  266.    See  also  Trigg  v.  Moore, 

V.  Prestidge,  30  Tex.  65 ;  Fulton  v»  10  Tex.  197. 

Black,  21  Tex.  424 ;  Cummings  v.  Jones,  In  Maine  and  New  Hampahlre  the  want 

Dall.  (Tex.)  532.     See  also  Rogers  v,  of  notice  may  be  taken  advantage  of 

Harrison,  44  Tex.  169.  under  tlie   general   issue.      Eaton    v. 

In 'Stevens  v.  Haskell,  72  Me.  244,  the  Buswell,  69  Me.  552 ;  Mathes  v.  Jack- 

court  said :  *'  No  action  against  an  ex-  son,  6  N.  H.  105 ;  Kittredge  v.  Folsom, 

ecutor  or  administrator,  on  a  claim  8  N.  H.  98. 

against  the  estate,  can  be  maintained  In  Olilo,  where  a  petition  contained 
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9.  Profert  and  Oyer  of  Letters.  (See  also  article  Profert  and 
Oyer.) — a.  Necessity  and  Sufficiency  of  Profert— HiieoMitj 

of  Profert  at  Common  Law. — In  an  action  at  common  law  necessarily 
prosecuted  by  an  executor  or  administrator  in  his  representative 
capacity,*  it  was  required  that  profert  of  his  letters  should  be 
made  in  a  particular  part  of  the  declaration,  to  wit,  immediately 
after  the  conclusion  to  the  damage,  etc.,  and  before  the  pledges.* 
On  the  other  hand,  profert  was  not  necessary  except  when  the 
cause  of  action  accrued  to  the  testator  or  intestate  in  his  life- 
time.* 

no  averment  that  the  claim  had  been  of   the  original    profert.      McMillan 

presented,  it  was  held  that  objection  Marble  Co.  v.  Black,  89  Tenn.  118. 

that  the  claim  was  not  presented  was  TlioBfliMStofthe  Profert  is  to  bring  the 

waived  bj  joining  issue  and  going  to  letters  testamentary  or  of  administra- 

triai  on  the  validity  of  the  claim  with-  tion  into  court,  and  the  profert  operates 

out  objection.     Pepper  v.  Sid  well,  36  precisely  the  same  as  if  they  had  been 

Ohio  St.   454.     See  also    Daykin    v,  set  out  in   the  declaration.    Carr  v. 

Emery,  10  Ohio  Cir.  Ct.  Rep.  652.  Wyley,  23  Ala.  821. 

Amendment.  —  A  defective  averment  Proof  of  Official  Ghazacter  on  tbe  Tktil. 
of  presentment  may  be  amended.  — '*  When  a  plaintiff  declares  as  admin- 
Maine  Cent.  Institute  v,  Haskell,  71  istrator,  profert  of  the  letters  of  ad- 
Me.  487;  Coles  v.  Portis,  18  Tex.  155.  ministration  is  made  in  the  declaration, 

1.  See  supra^  I.  2.  When  Representa-  and  no  proof  in  respect  to  that  fact  is 
tive  must  Sue  in  Official  Capacity,  required  on  the  trial ;  but  when  a  plain- 

2.  Arkansas. — Hynds  v.  Imboden,  tiff  declares  in  his  ow^n  right,  as  for  1 
5  Ark.  385 ;  Cocke  v,  Walters,  6  Ark.  trespass  or  for  trover,  after  the  prop- 
404;  Trapnall  x).  Craig,  19  Ark.  243.  erty  had  come  to  his  possession,  the 

Florida. — Sullivan  v.  Honacker,  6  fact  of  his  being  administrator  consti- 

Fla.  372.  tutes  a  link  in  his  chain  of  title,  and  is 

Illinois. — Collins  v.  Avers,  13  111.  358.  put  in  fssue  and  must  be  proved  on  the 

Massachusetts. — Rand  v.  Hubbard,  trial,  no  profert  of  the  letters  of  ad  min- 

4  Met.  (Mass.)  253.  istration  being  set  out  in  the  declara- 

Michigan.  —  Vickery    v,    Beir,    16  tion.      This  is  a  well -settled  distinc- 

Mich.  50.  tion."    Daws  v.  Taylor,  4  Tones  L.  (N. 

Mississippi, — Ligon  v.  Bishop,  43  Car.)  499.    See  also  Cheatham  t.  Rid- 

Miss.  529.  die,  12  Tex.  112; v,  Oldham,  i 

New  Hampshire. — Strong  v.   Per-  Hayw.  (N.  Car.)  165;  Hyman  v.  Gray, 

kins,  3  N.  H.  517.  4  Jones  L.  (N.  Car.)  155. 

New  ror*.— Petersen  v.  Chemical  S.  Riddle  v.  Hill,  51  Ala.  224;  Hill 

Bank,  32  N.  Y.  21 ;  Dale  v,  Roosevelt,  v,  Huckabee,  52  Ala.  155;  Campbell  r. 

8  Cow.  (N.  Y.)  333.  Baldwin,  6  Blackf.  (Ind.)  364;  Gordon 

North  Carolina.  —  Daws  v.  Taylor,  v.  Woods,  4  Bibb  (Ky.)  476;  Lee  v. 

4  Jones  L.  (N.  Car. )  499 ;  Beaty  v.  Gin-  Gause,  3  Ired.  L.  (N.  Car.)  440 ;  Thames 

gles,  8  Tones  L.  (N.  Car.)  302; v.  Richardson,  3  Strobh.  L.  (S.  Car.) 

V.  Oldham,  i   Hayw.   (N.  Car.)  165;  484;   Cheatham    v.    Riddle,    la  Tex. 

Hyman  v.  Gray,  4  Jones  L.  (N.  Car.)  112. 

155;  Cotten  V.  Davis,  3  Jones  L.  (N.  That  is,  in  cases  where  the  represent- 

Car. )  355.  ative  was  at  liberty  to  sue  in  his  private 

Pennsylvania, — McDonald  v.  Brown-  capacity,  profert  was  unnecessary,  and 

ing,  4  Phila.  (Pa.)  21.  if  made  would  be  regarded  as  surplus- 

Rhode  Island. — Ellis  v,  Appleby,  4  age.    Caller  v.  Dade,  Minor  (Ala.)  20; 

R.  I.  462.  Anderson    v,   Wilson,    13    Ark.  409; 

United  States, — Fugate  v,  Bronaugh,  Knott  v.  Clements,  13  Ark.  335 ;  Capp 

3  Cranch  (C.  C.)  65.  v.  Gilman,2  Blackf.  (Ind.)45;  Savage 

Profert  In  Amended  Declaration. —  v,  Meriam,  x  Blackf.  (Ind.)  176;  Bar- 
Where  an  amended  declaration  is  only  ton  v.  Higgins,  41  Md.  539;  Walt  v, 
an  additional  count  to  the  original  dec-  Walsh,  10  Heisk.  (Tenn.)  314;  Biddle 
laration,  it  is  good  without  a  repetition  v,  Wilkins,  i  Pet.  (U.  S.)  686. 
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ITaneeeisary  in  Many  States. — In  the  New  England  states  it  has  not 
been  the  practice  to  require  a  profert  of  letters,*  and  it  has  been 
held  in  some  of  the  code  states  that  the  rule  of  the  common  law 
does  not  prevail  therein.*  In  some  states  the  requirement  of 
profert  has  been  expressly  abolished  by  statute.* 

*.  Federal  Controlled  by  State  Practice. — The  require- 
ment or  nonrequirement  of  profert  of  letters  is  purely  a  matter 
of  state  practice  which  the  federal  courts  will  follow  in  the  states 
wherein  they  sit.* 

c.  Objection  for  Absence  or  Insufficiency  of  Profert 

—How  Taken. — Under  the  former  practice  the  want  of  a  sufficient 
profert  of  letters  in  the  declaration  was  a  defect  in  form,  and 
fatal  only  on  special  demurrer.* 

Defeet,  How  Cored  or  Waived. — But  the  defect,  if  it  is  a  defect,  may 
be  corrected  by  amendment,*  and  is  cured  by  verdict ;''  and  the 
objection  will  not  be  entertained  when  presented  for  the  first 
time  in  the  appellate  court.® 

d.  Form  of  Profert. — A  profert  of  letters  in  general  terms, 
without  alleging  that  the  will  has  been  proven  or  showing  by 
what  authority  the  letters  were  issued,  is  sufficient.® 

Action  on  Inatniment  Payable  to  Beiire-  6.  Kane  v.  Paul,  14  Pet.  (U.  S.)  33; 
lentatiTe. — The  execution  of  a  promis-  Ellis  v.  Appleby,  4  R.  I.  462;  Welles 
Rorj  note  or  other  written  instrument  v.  Webster,  9  How.  Pr.  (N.  Y.  Su- 
pajable  to  an  administrator,  is  an  ad-  preme  Ct.)  251 ;  Sullivan  z\  Honacker, 
mission  of  the  representative  character,  6  Fla.  372.  See  also  Campbell  v.  Bald- 
dispensing  with  the  necessity  of  pro-  win,6Blackf.  (Ind.)  364;  McDonald  v, 
fert.  Riddle  v.  Hill,  51  Ala.  224;  Browning,  4  Phila.  (Pa.)  21;  McMil- 
Worthingtont'.  McRoberts,7  Ala.814;  Ian  Marble  Co.  r.  Black,  89  Tenn.  118; 
Harbin  v.  Levi,  6  Ala.  399;  Wagner  v.  Brown  v.  Jones,  10  Gill  &  J.  (Md.)334. 
Chenault,  7  Ala.  678.  b  Axkaasaa  the  failure  of  an  admin- 

1.  Langdon  v.  Potter,  11  Maes.  313;  Istrator,  suing    in   his    representative 

Brown  v.  Nourse,  55  Me.  230;  Ellis  v.  capacity,  to  file  his  letters  or  a  copy 

Appleby,  4  R.  1. 462.     See  also  Champ-  thereof,  should  be  reached  by  a  rule  on 

lin  V.  Tilley,  3  Day  (Conn.)  305 ;  and  him  to  produce  the  letters  or  a  copy 

dicta  in  Vickery  v.  Beir,  16  Mich.  50,  thereof,  and  is  no  ground  for  demurrer, 

and  Matheson  v.  Grant,  2  How.  (U.  Surginer  r.  Paddock,  31  Ark.  528. 

S.)  263.  6.  Ligon  V.  Bishop,  43  Miss.  529. 

3.  Judah  t'.  Fredericks,  57  Cal.  389;  7.  Worthington    v.    McRoberts,    7 

Chamberlain  v,  Tiner,  31  Minn.  371;  Ala.  814;  C  ope  wood  r.  Taylor,  7  Port. 

Welles  V.  Webster,  9  How,  Pr.  (N.  Y.  (Ala.)  33;  Vandersmith  v,  Washmein, 

Supreme  Ct.)  251 ;  Bright  v.  Currie,  5  i  Har.  &  G.  (Md.)  4;  Walton  v,  Kin- 

Sandf.  (N.  Y.)  433.    See  also  Rawlings  dred,  5  T.  B.  Mon.  (Ky.)  388;  Mathe- 

T'.  Paty,  23  Ark.  2at.  son   v.   Grant,   2    How.    (U.S.)  283; 

3.  Cromwell  v,  Barnes,  58  Ind.  20;  Kane  v,  Paul,  14  Pet.  (U.  S.)  33. 
Bamett  v.  Vanmeter,  7  Ind.  App.  45 ;  8.  McMillan  Marble  Co.  v.  Black, 
Kelley  v.  Love,  35  Ind.  106;  Wyant  v,  89  Tenn.  118;  Walt  v,  Walsh,  10  Heisk. 
Wyant,  38  Ind.  48;  Hansford  v.  Van  (Tenn.)   314;    Holdeman   v.    Knight, 
Auken,  79  Ind.  302.     See  also  Hatchett  Dall.  (Tex.)  566. 

V.  Berney,  65  Ala.  48.  •.  Cocke  v.  Walters,  6  Ark.  404. 

4.  Matheson  v.  Grant,  2  How.  (U.  If  the  defendant  would  object  he 
S.)  263.  See  also  Champlin  v,  Tilley,  should  crave  oyer.  Childress  v,  Em- 
3  Day  (Conn.)  305;  and  generally,  on  ory,  8  Wheat.  (U.  S.)  642.  Compare 
the  relation  of  state  to  federal  practice,  Hynds  v.  Imboden,  5  Ark.  385. 

the  article  United  States  Courts,  SvlBclenoy  of  Profert.  —  In  Brown  v. 
and  U.  S.  Rev.  Stat.,  %  914.  Jones,  10  Gill  &  }.  (Md.)  334,  the  pro 
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e.  Oyer. — Where  profert  is  necessary,  the  plaintiff  is  bound  to 
give  oyer  of  his  letters  whenever  demanded  before  the  expira- 
tion of  the  rule  to  plead.*  If  the  defendant  desires  to  question 
the  validity  of  the  probate  or  the  regularity  of  the  grant  of 
letters,  he  should  crave  oyer,  and  make  them  part  of  the  record.* 

10.  Judgment — It  seems  that  where  the  declaration  or  com- 
plaint sufficiently  shows  that  the  plaintiff  sues  as  an  executor  or 
administrator,  a  judgment  in  favor  of  "  the  plaintiff  "  is  a  judg 
ment  for  him  in  his  representative  character,*  but  it  is  better 
practice  to  adjudge  a  recovery  to  him  expressly  in  the  character 
in  which  the  suit  is  brought.^ 

11.  Execution. — See  ante,  article  Executions  against  Prop- 
ERTY,  p.  303. 

U  AoTioirs  AT  Law  AGAnrn  Szecittoss  ahb  ADimnsTSATOBs— 

1.  Liability  to  Suit  in  OeneraL — The  general  rule  is  that  whenever 
a  recovery  would  be  a  direct  charge  upon  the  estate  of  the 
deceased,  the  executor  or  administrator  may  be  sued  in  his 
representative  capacity.* 

fert  was  in  these  words :  **  And  the  9.  Cocke  v.  Walters,  6  Ark.  404.  See 
said  7obn  Jones  brings  here  into  court  Caradine  v. Balfour, Walk. (Miss.) 53^; 
letters  of  administration  on  the  per-  and  further,  as  to  the  sufficiency  of  the 
sonal  estate  of  said  Peter  Earther,  unto  oyer.  Bales  v.  Binford,6Black/.  (Ind.) 
him  granted,  whereby  it  sufficiently  415;  Carter  i/.  Menifee,  4  Ark.  152. 
appears  unto  the  court  here  that  he  Vailaiico  between  Oyer  and  Iledara- 
hath  execution  thereof.''  The  decla-  tton. — By  demanding  over  of  the  let- 
ration  alleged  that  the  plaintiff  was  the  ters  and  demurring  to  the  declaration, 
administrator  of  Peter  Earther,  as  a  defendant  may  take  advantage  of  a 
whose  representative  he  instituted  the  variance  between  the  authority  pro- 
action.  On  special  demurrer  the  decla-  duced  and  the  statement  of  it  in  the 
ration  was  held  sufficient.  Compare  declaration.  Collins  v.  Ayers,  13  111. 
Hynds  v.  Imboden,  5  Ark.  385.  358. 

Where  profert  of  letters  testamentary  S.  So  held  in  Rhodes  v.  Walker,  44 

was  made  in  the  following  form  :  **And  Ala.  213. 

the  said  plaintiffs  bring  into  court  here  4.  In  Beers  v.  Shannon,  73  N.  Y. 

the  letters  showing  their  qualifications  292,   the  plaintiff   sued    as    executor 

as  executors,"  —  it  was  held  to  be  a  upon  a  bond    to    his    testator.    The 

sufficient  profert,  in  accordance  with  judgment  entered  in  the  decision  of 

the  most  approved  precedents,  and  in  the  Special  Term  gave  the  recovery  to 

the  usual  form.    Linder  v,  Monroe,  33  the    plaintiff    personally.     Upon    the 

111.  388.  contention  that  this  was  erroneous,  the 

1.  North  V.  Clark,  3  Cranch  (C.  C.)  Court  of   Appeals  said:  **We  think 

93 ;  Varick  v,  Bodine,  3  HiU  (N.  Y.)  that  more  precision  might  have  been 

444;  Trapnall  v.  Craig,  19  Ark.  343.  profitably  used  in  entering  the  judg- 

See  Berry  v,   Pulliam,  x  Hayw.  (N.  ment,  so  as  to  show  more  exactly  to 

Car.)    16;  V.  Oldham,   i   Hayw.  whom    the    recovery   was   adjudged. 

(N.   Car.)    165;  Lovering  v.  McKin-  But  that  is  not  the  subject  of  review 

ney,  7  Tex.  531 ;  Mason  v,  Lawrason,  i  here.    There  is  no  exception,  nor  can 

Cranch  (C.  C.)  190.  there  well  be  one.    The  remedy  was 

If  tlie  Plaintiff  Unneeeuarily  Makes  patent  and  easy,  by  motion  at  Special 

Profert  and  Oyer,  his  letters  become  part  Term  to  amend."     Citing  Shand  v, 

of  the  record,  and  the  defendant  may  Hanlev,  71  N.  Y.  319. 

avail  himself  of  any  defense  in  refer-  6.  Cawley    v.   Reeve,  17  N.  J.  L- 

ence  to  them  that  he  could  have  done  416;  Sibbit  v,  Lloyd,  11  N.  J.  L.  1^; 

had    oyer   of  them  been  necessarily  Melone  v.Davis,67CaI.  279;  Baringv. 

granted  in  the  first  instance.    Knott  v.  Putnam,  i  Holmes  (U.  S.)  a6i ;  Wald- 

Clements,  13  Ark.  335.  smith  v.  Waldsmith,  2  Ohio  156. 
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2.  Aetion  against  Executor  de  Son  Tort— ^z.  Declaration. — In 

an  action  against  an  executor  de  son  tort^  the  declaration  should 
be  the  same  in  form  as  if  he  were  a  lawful  executor,  though  the 
deceased  died  intestate.* 

h-  Plea. — He  m^Ly  ^\^^d.ne  unques  executor?'  2XiA  it  seems  that 

In  Howard  v.  Powers,  6  Ohio  92,  the  In  Yarborough  v. Ward,  34  Ark.  204, 

court  said :  **An    administrator  maj  an  action  upon  a  demand  which  was 

sue,  in  his  representative  character,  in  held  improperly  brought  against  the 

all  cases  where  the  money,  when  re-  defendant  in  his  representative  capac- 

covered,  would  be  assets.  *  *  *  Will  ity,  the  court  said  that  claims  for  neces- 

not  the  rule  hold  equally  good  that  the  sary  or  useful  personal  services  ren- 

administrator  may  be  sued,  as  such,  in  dered  to  an  estate  at  the  instance  of  an 

all  cases  where  the  assets  of  his  intestate  administrator,  and  not  within  his  per- 

are  directly  or  indirectly  sought  to  be  sonal  duties,  may  be  presented  to  the 

charged?'*  probate  court,  not  for  allowance  and 

PtnoiiBl  dalm  airaliut  Bepresentatlya.  classification,  but  for  an  order  on  the 
— In  Ross  V,  Harden,  44  N.  Y.  Super,  administrator  to  pay  them  as  expenses 
Ct  26,  the  court  said :  '*  The  complaint  of  administration ;  it  is  the  duty  of  the 
alleges  that  the  services  of  the  plaintiff  administrator  to  pay  such  claims,  and 
for  which  he  seeks  compensation  were  if  he  does  so,  he  will  be  allowed  a  credit 
rendered  in  and  about  the  custody  and  on  settlement ;  should  he  refuse,  the 
preservation  of  the  estate  of  defendants'  probate  court  has  power  to  compel  him. 
intestate  after  his  decease,  but  at  his  re-  A  PromiBBory  Note  given  by  an  execu- 
quest  as  well  as  at  theirs ;  and  that  they,  tor  is  his  personal  contract  and  will  not 
in  their  capacity  of  administrator  and  support  an  action  against  him  in  his 
administratrix,  promised  to  pay  him  official  capacity,  Orne  v.  Ritchie,  la 
therefor.  If  such  services  were  ren-  Phila.  (Pa.)  231 ;  although  words  de- 
dered  at  the  request  of  the  defendants,  scriptive  of  his  representative  charac- 
and  not  at  that  of  their  intestate,  the  ter  are  added  to  his  signature,  Chris- 
action  should  have  been  brought  tian  v,  Morris,  50  Ala.  585. 
against  them  in  their  individual,  and  Objection  for  DefectlYe  Declaration.— 
not  in  their  representative,  capacity.  Where  the  plaintiff  declares  against 
For,  as  was  well  observed  by  Freedman,  the  defendant  in  his  representative  ca- 
J.,  when  this  case  was  fonnerly  before  pacity,  for  a  cause  of  action  which  on 
the  court,  contracts  of  executors  and  its  face  can  only  be  maintained  against 
administrators,  although  made  in  the  him  individually,  the  defendant  may 
interest  and  for  the  benefit  of  the  es-  either  demur  for  the  badness  of  the 
tatc  they  represent,  if  made  upon  a  count,  or  he  may  move  for  a  nonsuit,  or 
new  and  independent  consideration,  claim  a  verdict  on  the  trial  of  the  gen- 
moving  between  their  promisee  and  eral  issue,  because  the  allegation  has 
themselves,  are  their  personal  con-  not  been  proved.  Hailey  v,  Wheeler, 
tracts,  and  do  not  bind  the  estate.  Cit-  4  Jones  L.  (N.  Car.)  159.  See  also  Mc- 
ing  Austin  v.  Munro,  47  N.  Y.  360;  Neill  v.  Cook,  33  Ala.  278;  Bartlett  v, 
Ferrin  v.  Myrick,  41  N.  Y.  315;  Gary  Hatch,  17  Abb.  Pr.  (N.  Y.  Supreme 
V.  Gregory,  38  N.  Y.  Super.  Ct.  127."  Ct.)  461. 

See  also  Grier  v.  Huston,  8  S.  &  R.  1.  Shotwell  v.  Rowell,  30  Ga.  557; 

(Pa.)  402;  Masterson  v.  Masterson,  5  Moore  v,  Wright,   4  111.   App.   443; 

Rawle  (Pa.)  137 ;  Beaty  v,  Gingles,  §  Brown  v.  Durbin,  5  J.  J.  Marsh.  (Ky.) 

Jones  L.   (N.   Car.)    302;    Hailey   v.  170;    Sawyer  v.  Thayer,  70  Me.  340; 

Whceler,4jonesL.  (N.Car.)  159;  Ban-  Lee  v.  Chase,  58  Me.  432;  Brown  v. 

non r.  McGrane,  45  N.  Y.  Super.  Ct.  Leavitt,  26  N.   H.  495;  Campbell  v, 

517;  Donohue  v.  Kendall,   50  N.   Y.  Tousey,  7  Cow.  (N.  Y.)  64;  Stockton 

Super.  Ct. 386;  L'Engle  V.  L'Engle,  19  v.  Wilson,  3  P.  &  W.  (Pa.)  129;  Shaw 

Fla.  714;  Baring  v.  Putnam,  I  Holmes  v,  Hallihan,  46  Vt.  389;   Meyrick  v, 

(U.  S.)  261;  Davis  V,  French,  20  Me.  Anderson,  14  Q^  B.  719,  68  E.  C.  L. 

21 ;  Curtis  V,  Somerset  Bank,  7  Har.  719.     See  also  Bellows  v,  Goodall,  33 

&  J.  (Md.)  25;   Wilson  v.   Harvey,  3  N.  H.  97. 

Harr.  (Del.)  500 ;  McEldery  V.  McKen-  2.  Greenville,  etc.,  R.  Co.  v,  Joyce, 

lie,  3  Port.  (Ala.)  ^  8  Rich.  L.  (S.  Car.)  117,  holding,  how 
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he  may  always  plead  that  he  has  fully  administered.^ 

c.  Judgment. — Judgment  against  an  executor  de  son  tart 
should  be  as  in  the  ordinary  form  against  a  rightful  executor* 
If  he  plead  ne  ungues  executor  and  it  be  found  against  him, 
he  shall  be  charged  with  the  whole  debt  de  bonis  propriis?  If  he 
plead  plene  administravity  he  shall  be  charged  only  with  the 
assets  that  came  to  his  hands.* 

3.  Joinder  of  CorepresentatiTes. — In  actions  against  executors  or 
administrators,  all  who  are  named  as  such  in  the  will  and  have 
proved  the  will,  or  administered,  must  be  joined,**  but  an  execu- 
tor who  has  not  proved  the  will  need  not  be  joined.® 

4.  Joinder  as  Defendants  in  Actions  on  Joint  Obligations.— If  a 
contract  is  several,  or  joint  and  several,  the  personal  representa- 
tive of  one  of  the  contractors  may  be  sued  at  common  law  in  a 
separate  action,'''  but  he  cannot  be  sued  jointly  with  the  survivor, 
because  one  is  to  be  charged  de  bonis  testatoris  and  the  other 
de  bonis  propriis^     In  several  of  the  states,  however,  this  rule 

ever,  that  where  the  defendant  pleaded  two  executors  or  administrators,  who 

non  assumpsit  and  the  statute  of  limita-  has  in  his  hands  the  balance  remaining 

tions,  it  was  too  late  at  the  trial  for  for  distribution.     Negley  v,  Gard,  20 

him  to  contend  that  he  was  not  right-  Ohio  310. 
ful  executor,  but  executor  de  son  tort,        6.  Cole  v,  Smallej,  25  N.  J.  L.  374, 

1.  Olmsted  v.  Clark,  30  Conn.  108;  where  it  was  said   that,  as  a  conse- 

Hill  V,  Henderson,   13  Smed.    &   M.  quence  of  this  rule,  a  plea  in  abatement 

(Miss.)  688;  Glenn  v.  Smith,  2  Gill  &  that  there  is  another  executor  must 

J.  (Md.)  493.  aver  that  he  has  administered.    Mitch- 

a.  Hill  V.  Henderson,  13  Smed.   &  ell  v.  Rice,  6  J.  J.  Marsh.  (Ky.)  623. 

M.  (Miss.)  688;  Barasien  v,  Odum,  17  See  also  Graj  if.  White,  5  Ala.  490. 
Ark.  123.     See  Parker  v. Thompson,  30        7.  Moore  v,  Rogers,  19  111.  347;  Eg- 

N.  J.  L.  311 ;  Hutchinson  v,  Fulghum,  gleston  v.  Buck,  31  111.  254,  ci7«»^Chit- 

4  Heisk.  (Tenn.)  550.  ty's  Pleading. 

*' Where  the  executor  de  son    tort        8.  Eggleston  v.  Buck,  31   111.  254, 

makes  no  defense,  the  judgment  is  that  holding  that  the  misjoinder  in  such  a 

the  plaintiff  do  recover  the  debt  and  case  would  be  bad  on  error,  even  though 

costs,  to  be  levied  out  of  the  assets  of  the  point  were  not  raised  in  the  trial 

the  intestate,  if  the  defendant  have  so  court.     Orlando  v,  Gooding,  34  Fla. 

much,  if  not,  then  out  of  the  defend-  244 ;  Stockton  Bank  v.  Howland,  42  CaL 

ant's  own  goods."     Chaplin   v.   Hop-  129;  Lawrence  v.  Doolan,  68  Cal.  309; 

kins,  3  Strobh.  Eq.  (S.  Car.)  182.  Humphreys  v.  Crane,  5  Cal.  173;  Ma/ 

3.  State  V,  Larkin,  i  Harr.  (Del.)  v.  Hanson,  6  Cal.  643 ;  Clark  v.  Parish, 
121,  note  a;  Rust  v.  Witherington,  17  i  Bibb  (Ky.)547;  Hulbert  f.  Ferguson, 
Ark.  129;  Peters  v.  Breckenridge,  2  40  How.  Fr.(N.Y.  Supreme  Ct.)  474; 
Cranch  (C.  C.  )  518;  Hubble  v.  Fog-  Chatfield  v.  Faran,  i  Disnej  (Ohio) 
artie,  3  Rich.  L.  (S.  Car.)  413;  Camp-  488;  Voorhis  v,  Baxter,  18  Barb.  (N. 
bell  V.  Tousey,  7  Cow.  ( N.  Y. )  64..  Y.)  592 ;  Jersey  City  First  Nat.  Bank 

4.  State  V,  Larkin,  i  Harr.  (Del.)  v,  Lenk,  18  Civ.  Pro.  Rep.  (N.  Y.  Su- 
121,  note  a.  preme  Ct.)  209, affirmedii^  N.  Y.  638; 

6.  Williams  v.  Sims,  8  Port.  (Ala.)  Barnes  v.  Brown,  130  N.Y*.  372;  Hauck 

583;  Douglas  V.  Leonard  (City  Ct.),  v,  Craighead,  67  N.  Y.  432;  Divine  f. 

39  N.  Y.    St.  Rep.    179;  Ryerson   v,  Duncan,  2  Abb.  N.  Cas.  (N.Y. CPU 

Ryerson,  4  N.  J.  L.  416;  Dickerson  v,  328;  Burgoyne  v,  Ohio  L.  Ins.,  etc., 

Robinson,  6  N.  J.  L.   195.     See  also  Co.,  5  Ohio  St.  586;  Githersr.Clarkc, 

Bledsoe  v.Huddleston,  5 Yerg.( Tenn.)  158  Pa.   St.  616;  Cochrane  r.  Cush- 

295.  ing,  124  Mass.  219;  Norwood  v.  Har- 

Ab  Action  for  Money  Had  and  Received  ness,  98  Ind.  134 ;  Mattison  r.  ChiMs, 

may  be  maintained  against  one  alone  of  5  Colo.  78 ;  Miller  v,  Blake,  6  Colo.  118, 
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has  been  modified  by  statute  so  as  to  authorize  the  joinder  of  the 

personal  representative  and  the  survivor  in  actions  on  joint  con- 
tracts and  the  rendition  of  such  a  judgment  as  the  exigency  of 
the  case  requires.* 

6.  Joinder  of  Counts  or  Causes  of  Action — a.  In  Individual  and 
IN  Representative  Capacity. — A  cause  of  action  against  an 

executor  or  administrator  in  his  official  capacity  cannot  be 
joined  with  a  cause  of  action  upon  which  he  is  personally  liable,* 
unless  by  virtue  of  a  statute.*  But  if  the  declaration  or  corn- 
holding,  however,  that  under  the  code  Gillet  v.  Hutchinson,  24  Wend.  (N. 
the  defendants  should  avail  themselves  Y.)  184;  Reynolds  v.  Reynolds,  3 
of  the  objection  by  demurrer,  and  that  Wend.  (N.  Y.)  244 ;  Wiltsie  v,  Beards- 
the  complaint  maj  be  dismissed  as  to  ley.  Hill  &  D.  Supp.  (N.  Y.)  386; 
the  survivor.  See  alsoSortorev.  Scott,  Demott  v.  Field,  7  Cow.  (  N.  Y. )  58; 
6  Lans.  (N.Y.)  271 ;  Foster  v.  Hooper,  Austin  v,  Monroe,  4  Lans.  (N.  Y.)  67, 
2  Mass.  572;  De  Agreda  v.  Mantel,  i  affirmed  ^*j  N.  Y.  360;  Clark  v.  Coles, 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  130;  and  50H0W.  Pr.  (N.  Y.  Supreme  Ct.)  178; 
compare  Churchill  v.  Trapp,  3  Abb.  Newcombe  v.  Chicago,  etc.,  R.  Co. 
Pr.  (N.  Y.  Supreme  Ct.)  306.  (Supreme  Ct.),8  N.  Y.  Supp.  366.     As 

Waiver  of  Defect.  —  In   Wright    v,  to  joinder  in  an  equitable  action  for 

Storrs,  6  Bosw.  (N.Y.)6oo,  it  was  held  account,  see  Day  v.  Stone,  5  Daly  (N. 

that  the  objection  for  misjoinder  must  Y. )  353. 

be  taken  by  demurrer  and  was  waived  North  Carolina. — Mobley  v,   Run- 

hy  answering  the  complaint.  nells,  3  Dev.  L.  (N/  Car.)  308. 

Tlie  Bzeonton  of  Two  Deceased  GUI-  Pennsylvania. — Stroheckert'. Grant, 

gora  cannot  be  joined  in  the  same  action  16  S.  &  k.  (Pa.)  237 ;  Seip  v.  Drach,  14 

at  law.    Watkins  v,  Tate,  3  Call  (Va.)  Pa.  St.  352;  Bogle  v.  Kreitzer,  46  Pa. 

521.  St.  465. 

1.  Lawrence  v,  Doolan,  68  Cal.  309;  Virginia. — Epes  v.  Dudley,  5  Rand. 
Mewktrk  i;.  Johnson,  5  Blackf.  (Ind.)  (Va.)  437;  Kayser  t;.  Disher,  9  Leigh 
362 ;  Brown  v.  Clary,  i  Hayw.(N.  Car.)  (Va.)  357 ;  Bishop  v,  Harrison,  2  Leigh 
107 ;  Chatfield  v.  Faran,i  Disney  (Ohio)  (Va.)  532. 

488;  Burgoyne  v,  Ohio  L.  Ins.,  etc.,  England. — Brigden  v.  Parkes,  2  B. 

Co.,  5  Ohio  St.  586;  Alcorn  v.  Cook,  &   P.   424;  Coryton   v,    Lithebye,    2 

loi  Pa.  St.  209.  Saund.  117  d;  Corner  v.  Shew,  3  M.  & 

2.  Alabama. — Jefiford  v.  Ringgold,  6  W.  350,  4  M.  &  W.  163;  Bignell  v. 
Ala.  544;  Kennedy  v.  Stallworth,   18  Harpur,  4  Exch.  773. 

Ala.  263;  Godbold  v.  Roberts,  20  Ala.  8.  New  York  Code  Civ.  Pro.,  ^  1815, 

354.    See  also  Christian  v.  Morris,  50  provides    that    **an    action    may    be 

Ala.  585.  brought  against  an  executor  or  admin- 

Arkansas.  — McDaniel  v.  Parks,  19  istrator  personally,  and  also  in  his  rep- 
Ark.  671.  resentative  capacity,  in  either  of  the 

California. — SchUcker  v.  Hemen-  following  cases: 

Kay,  no  Cal.  579.  **i.  Where  the  complaint  sets  forth  a 

Dela-ware. — Farmers'  Bank  v,  Cul-  cause  of  action  against  him  in  both  ca- 

len,  4  Flarr.  (Del.)  289.  pacities,  or  states  facts  which  render  it 

Kentucky, — Vaughn  v.  Gardner,  7  B.  uncertain  in  which  capacity  the  cause 

Mon.  (Ky.)  326;  Moody  v,  Ewing,  8  of  action  exists  against  him. 

B.  Mon.  (Ky.)  522*  "2.  Where  the  complaint  sets  forth 

Maryland. — Grahame  v,  Harris,  5  two  or  more  causes  of  action  against 

Gill  h  J.  (Md.)  489.  the  defendant,  in  different  capacities, 

Massachusetts. — Hapgood  v.  Hough-  all  of  which  grow  out  of  the  same  trans- 
ton,  10  Pick.  (Mass.)  154.  action,  or  transactions  connected  with 

New  Tork. — Myer  v.  Cole,  12  the  same  subject  of  action,  do  not  re- 
Tohns.  (N.  Y.)  349;  Ross  v.  garden,  44    quire  dilTerent  places  or  modes  of  trial, 

N.Y.  Super.  Ct.  26;  Benjamin  V.  Tay-  and   are   not   inconsistent   with   each 

lor,  12  Barb.  (N.  Y. )  328 ;  McMahon  v.  other. 

AUexii  3  Abb.  Pr.  (N.  Y.  C.  PI.)  89;  "  In  a  case  specified  in  this  section,  a 
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plaint  shows  a  contract  made  by  the  testator  or  intestate  only,  and 
not  by  the  representative,  a  promise  by  the  testator  or  intestate 
may  be  joined  with  a  promise  by  the  executor  or  administrator, 
as  such,*  in  the  same  or  diflFerent  counts  • 

b.  Objection  for  Misjoinder. — hx  oomaMii  iaw,  a  misjoinder  of 

causes  of  action  against  an  executor  or  administrator  renders  the 
declaration  bad  on  general  demurrer,  or  in  arrest  of  judgment  or 
on  error.* 

judgment  for  the  plaintiff  for  a  sum  of  Atkinson,  i  H.  Bl.  104;   Corjton  v. 

money  must  distinctly  show  whether  it  Lithebje,  2  Saund.  117^. 

is  awarded  against  the  defendant  per-  "In  suits  against  executors  or  admin- 

sonally  or   in  his    representative   ca-  istrators,  as  such,  a  count  upon  an  in- 

pacity."  debtedness  or  promise  arising  in  their 

See   Murphj  v.  Naughton,  68  Hun  representative  capacity,  maj  be  joined 

(N.  Y.)  424;  Newcombe  ?'.  Lottimer  with   one  upon   the   indebtedness  or 

(Supreme  Ct.),  12  N.  Y.  Supp.  381.  promise  of  the  decedent,  provided  the 

1.  It  must  be  distinctly  averred  that  consideration  of  the  demand  spring 
the  defendant  promised  in  his  repre-  from,  or  is  connected  with,  the  estate 
sentative  capacity.  Bishop  v.  Harrison,  itself/'  Bonaparte  v.  State,  63  Md. 475. 
2  Leigh  ( Va.)  532 ;  but  it  is  sufficient  if  Ooant  for  Fimena  B^penaes. — ^A  count 
it  appears  from  the  whole  declaration  on  a  promise  by  the  testator  may  be 
that  the  defendant  is  charged  only  in  joined  with  a  count  for  the  funeral  ex- 
that  character,  Curtis  v.  Bowrie,  2  penses,alleging  that  they  were  incurred 
McLean  (U.  S.)  374.  See  also  sufra^  at  the  request  of  the  executor,  and 
I.  7.  a.  Sufficiency  in  General,  that  he,  as  executor,  promised  to  paj 

2.  Kentucky. — M'Kinley  v.  Call,  1  therefor.  Hapgood  v.  Houghton,  10 
T.  B.  Mon.  (iCy.)  54.  Pick.  (Mass.)  154,  where  the  court  said : 

Maryland, — Bonaparte  v.  State,  63  "The  estate  in  the  hands  of  the  cx- 

Md.  475.  ecutor  is  bound  by  law  for  the  paj- 

Massachnsetis. — Hapgood  v.  Hough-  ment  of   the  expenses  of  the  decent 

ton,  10  Pick.  (Mass.)  156.  interment  of  the  deceased.  •  •  *  We 

New  Jersey, — Cawley  v.  Reeve,  17  are  all  clearly  of  opinion  that  the  law 

N.  }.  L.  415.  raises  a  promise,  on   the  part  of  the 

New  York. — Benjamin  v.  Taylor,  \2  executor  or  administrator,  to  pay  the 

Barb.  (N.  Y.)  328;  Whitaker  v,  Whit-  funeral  expenses,  so  far  as  he  has  as- 

aker,  6  Johns.  (N.  Y.)  ixa;  Carter  v,  sets.  •  *  •  If  he  has,  ♦  ♦  •  the  judg- 

Phelps,  8  Johns.  (N.  Y.)  440;  Ross  v.  ment  must  be  against  them  in  the  hands 

Harden,  44  N.  Y.  Super.  Ct.  26;  Gil-  of  the  executor  or  administrator."  The 

let  V,  Hutchinson,  24  Wend.  (N.  Y.)  same  case  holds  that  it  would  be  clearly 

184;   Tradesmen's  Nat.   Bank  v,  Mc-  erroneous  to  join  a  count  upon  a  prom- 

Feely,  61  Barb.  (N.  Y.)  522 ;  Reynolds  issory  note  by  the  executor  in  payment 

V,    Reynolds,  3  Wend.   (N.   Y.)  244.  of  the  funeral  charges  with  a  count 

See  also  Pugsley  v.  Aikin,  11   N.  Y.  upon  promises  by  the  testator  or  upon 

494;  Smith  V,  Proctor,   i  Sandf.  (N.  promises   by   the  executor,  as  such; 

Y.)  72.  on  this  point,  see  also  Myer  r.Colc,  12 

North  Carolina, — Wilkings  v.  Mur-  Johns.  (N.  Y.)35o,  sustaining  a  demur- 

phey,  2  Hayw.  (N.  Car.)  282 ;  Gregory  rer  to  a  declaration  joining  a  count  for 

V.  Hooker,  i  Hawks  (N.  Car.)  394.  money  paid,  etc.,  to  the  defendant's 

Ohio. — Howardt'.Powers,6(5hio92.  testator,  with  a  count  for  funeral  ex- 

Pennsylvania, — Malin  v.  Bull,  13  S.  penses  performed  at  the  request  of  the 

&  R.  (Pa.)  44.1.  executor  and  upon  hJs  individual  prom- 

Virginia. — Epes  v.  Dudley,  5  Rand,  ise  to  pay,  the  promise  not  being  al- 

( Va.)  437 ;  Bishop  v,  Harrison,  2  Leigh  leged  to  have  been  made  by  him  as  ex- 

(Va.)  532.  ecutor;  and  Demott  v.  Field,  7  Cow. 

United  States. — Curtis  v.  Bowrie,  2  (N.  Y.)  58,  where  the  judgment  was  tr- 

McLean  (U.  S. )  374.  rested  upon  a  declaration  of  precisely 

England, — Powell     v.    Graham,    7  the  same  character. 

Taunt.  580,  2  B.  C.  L.  580;  Secar  v,  8.  Jefford  v,  Ringgold,  6  Ala.  Sff; 
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Vadsr  tlie  OodM  the  objection  should  be  taken  by  demurrer.^ 

6.  Ayerment  of  Bepresentatiye  Charaoter — a.  Sufficiency  in 

General. — With  regard  to  the  representative  character  of  the 
defendant  the  plaintiff  is  not  supposed  to  know  the  particulars, 
and  it  is  sufficient  to  aver  in  general  terms  that  he  was  executor 

or  administrator  of  the  particular  estate.*  The  declaration  or  com- 

Kennedj  v,  Stallworth,  i8  Ala.  263 ;  Dodson  t^  Scroggs,  47  Mo.  285 ;  Harris 

Godbold  V.  Roberts,  90  Ala.  354;  Mc-  v,  Harris,  2  Harr.   (Del.)    354.    $ee 

Daniel  v.  Parks,  19  Ark.  671 ;  Dexnott  also  Stoner  v,  Devilbiss,  70  Md.  144 ; 

V.  Field,  7  Cow.  (N.  Y.)  58;  Reynolds  and  compare  Kingsland  v,  Stokes,  25 

V.  Reynolds,  ^  Wend.    (N.  Y.)   244;  Hun  (N.  Y.)  107,  61  How.  Pr.  (N.  Y.) 

Strohecker  v.  Grant,  16  S.  &  R.  (Pa.)  494;  Barfield  v.  Price,  40  Cal.  535. 

337;  Epcs  V.  Dudley,  5  Rand.  (Va.)  "Where  a  plaintiff  sues  in  a  repre- 

437;  Kayser  z'.  Disher,  9  Leigh  (Va.)  sentatlve    capacity,     he    must    allege 

357 ;    Bishop    v.  Harrison,    2    Lei^h  matters  showing  his  appointment,  but 

(Va.)  532;  Comer  v.  Shew,  3  M.  &  W.  such  Is  not  the  case  as  to  defendants 

350,  4  M.  &  W.  163 ;  Coryton  t^  Lithe-  who  are  sued  as  executors  or  admin- 

bye,  2  Saimd.  117  e;  Bignell  v,  Harpur,  istrators."     Wise  v.  Williams,  72  Cal. 

4  Exch.  773.  544. 

▼colre  de  Voro. — Where  there  is  a  Ho  Form  of  Words  Is  NecMsaxy  to  be 

misjoinder,  and  the  jury  find  general  used  in  an  averment  that  a  defendant 

damages,  a  venire  de  novo  cannot  be  is  administrator ;  if  enough  is  said  to 

awarded.    Comer  v.  Shew,  4  M.  &  W.  amount  to  an  allegation  that  the  de- 

163.  fendant  administered  on  the  estate  of 

On  BiTor  the  judgment  will  be  re-  the  deceased,  it  will  suffice.  Giles  v, 
versed  unless  it  clearly  appears  that  Perryman,  i  Har.  &  G.  (Md.)  164. 
there  was  no  finding  upon  the  count  BepetLtioii  of  Averment. — ^The  del  end- 
charging  an  individual  liability.  Mc-  ant  having  been  sufficiently  described 
Daniel  V.  Parks,  19  Ark.  671.  See  also  in  his  representative  capacity,  it  is 
Vaughn  v,  Gardner,  7  B.  Mon.  (Ky.)  sufficient  in  a  subsequent  part  of  the 
326,where  the  judgment  was  sustained  pleading  to  refer  to  him  simply  as  a 
because  it  appeared  by  the  record  that  defendant.  Robbins  v.  Walters,  2  Tex. 
the  evidence  warranted  it,  although  the  130;  Moseley  v.  Heney,  66  Cal.  478. 
verdict  was  general.  To  the  same  ef-  Administrator  wltb  Will  Annexed.  —  In 
feet,  see  Bogle  v,  Kreitzer,  46  Pa.  St.  Hunt  v.  Wilkinson,  2  Call  (Va.)  49,  it 
465.  was  held  that  an  administratrix  with 

AmiwMltnent  Allowed   after  Demnxzer  the  will  annexed  must  be  sued  in  that 

Bostalned. — SeeMyerv.  Cole,  12  Johns,  character,  and  that  if  sued  as  admin- 

(N.  Y.)  350;  Reynolds  v,  Reynolds,  3  istratrix  only,  without  the  addition  of 

Wend.  (N.  Y.)  244.  the   words  "with  the  will  annexed," 

1.  See  article  Demurrbrs,  vol.  6,  she  may  plead  in  abatement. 

PP*  341  ^^  '^^-v  377 }  Clark  v.  Coles,  50  Action  against  Executor  of  Bxecntor. — 

How.  Pr.  (N.  Y.  Supreme  Ct.)  178.  "  Where  an  action  is  brought  against 

Ota|ectlon  for    AmMgnlty. — In    those  the  executor  of  an  executor,  for  a  debt 

states  where  ambiguity  is  one  of  the  due  by  the  testator,  he  may  be  declared 

enumerated    grounds    for    demurrer  against  as  the  executor  of  the  deceased 

(see  article  Dkfiniteness  and  Cer-  testator  without  noticing  the  first  ex- 

TAiNTY  IN  Pleadings,  vol.  6,  p.  273),  ecutor.  *  *  »  But   although  this  may 

a  complaint  is  demurrable  if  it  does  be  done,  it  does  not  follow  that  it  is  an 

not  clearly  disclose  whether  the  plain-  error  to  notice  the  prior  executorship, 

tiff  seeks  to  charge  the  defendant  per-  On  the  contrary,  it  is  the  more  usual 

sonally  or  in  his  representative  char-  and    correct    mode    of    proceeding." 

acter.    Schlicker    v.   Hemenway,   no  O'Driscoll  v.  Fishburne,  i  Nott  &  M. 

Cal.  579.     For  the  remedy  in  such  a  L.  (S.  Car.)  77. 

case  at  common  law  and  under  most  AvennentB  Held  Snfllclent. — ^An  allega- 

of  the  codes,  see  article  Dbfinitbnbss  tion    that    letters   testamentary  were 

AND  Certainty  in  Pleadings,  vol.  granted  by  the  proper  court  to  the  de- 

6,  pp.  272,  274.  fendant  is  sufficient,  without  alleging 

S.  Wise  v.  Williams,  73  Cal.  544 ;  his  acceptance  of  the  trust  and  qualifi- 
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plaint  should  contain  sufficient  averments  to  show  that  the  action 
is  brought  against  the  defendant  in  his  representative  capacity.^ 
b.  Descriptio  PERSONiE  AS  SURPLUSAGE. — Where  the  de. 
mand  set  out  in  the  declaration  or  complaint  cannot  in  any  case 
be  maintained  against  the  defendant  in  his  representative  char- 
acter, the  description  of  him  as  such  may  be  considered  as  mere 
surplusage ;  *  and  likewise  where  nothing  appears  in  the  declara- 
tion  or  complaint  indicating  an  intention  to  charge  the  defendant 
in  his  representative  capacity.'  But  if  the  demand  may  possi- 
bly be  maintained  against  the  defendant  in  his  representative 

cation  therefor.  Mattison  v.  Childs,  5  character,  the  pleading  is  sufficient 

Colo.  78;  Manning  v.  Drake,  i  Mich.  34.  Curtis  v.  Bowrie,  2  McLean  (U.  S.)  374. 

An  allegation  that  on  a  certain  date  Ckuatmotlaii  of  Amblgunu  Gomiilitnt 

letters  of  administration  to  the  defend-  — In  Fritz  v.  McGill,  31  Minn.  536,  the 

ant  were  issued  upon  the  decree  of  a  complaint    did    not    clearlj    disclose 

specified  court,  and  that  he  dulj  quail-  whether  it  was  intended  to  charge  the 

fied  and  entered  upon  the  discharge  of  defendant  individually  or  in  his  repre- 

his  duties  as  such  administrator,  and  sentative  capacity.     In  deciding  an  in- 

has  ever  since  been  and  now  is  the  duly  terlocutory  motion,  the  court  construed 

qualified  and  acting  administrator,  etc.,  the  complaint  against  the  defendant  as 

is  sufficient.     Wise  v.  Hogan,  77  Cal.  a  representative.     The  plaintiff  pro- 

184.     See  also   Kirsch   v.   DerbVy  96  ceeded  to    trial  without  electing  in 

Cal.  6oa ;  Moseley  v.  Heney,  66  Cal.  478.  which  manner  to  prosecute  the  action, 

1.  Brown  7^.  Hicks,  i  Ark.  232 ;  Wor-  and  offered  no  amendment.  It  was  held 

den  V,  Wcrthington,  3  Barb.  (N.  Y.)  that  he  could  not  afterwards  contend 

368;  Curtis  V.  Bowrie,  a  McLean  (U.  that  the  action  was  against  the  defend- 

^•)  374.     See  also  Soldiers'  Home  v.  ant  personallv. 

Sage,  II  Misc.  Rep.  (N.  Y.  Supreme  S.  Fitzhugn  v.  Fitzhugh,  11  Gratt 

Ct.)  159;  Yates  v,  Hoffman,  5  Hun  (N.  (Va.)  300;  Belvin  v.  French,  84  Va. 81; 

Y.)  113.  Johnson  v,  Gaines,  8  Ala.  791;  Peters 

••  The  rule  is  that  if  the  averments  in  r.  Heydenfeldt,  3  Ala.  205. 
the  complaint  show  that  the  cause  of  S.  Rich  v.  Sowles,  64  Vt  408;  Ban- 
action  devolves  upon  or  exists  against  non  v.  McGrane,  45  N.  Y.  Super.  Ct 
a  party  in  his  representative  capacity,  517,  where  the  court  said:  "There  is 
the  action  will  have  a  representative  nothing  in  the  title  of  the  summons  or 
character,  despite  the  fact  that  the  complaint  to  justify  a  claim  against 
party  sues  or  is  sued  individually."  the  defendants  in  their  representative 
Collins  V.  Steuart,  a  N.  Y.  App.  Div.  capacity.  They  are  described  *exec- 
271.  See  also  Jennings  r.  Wright,  54  utrix*  and  *  executor.'  Without  the 
Ga.  537.  word   *as'   prefixed,   the  words  thus 

Where  the  only  cause  of  action  al-  used  are  a  mere  description  of  the  per- 

leged  is  that  the  defendant,  as  admin-  sons.     Nor   is  there  anything  in  the 

istrator,  neglected  and  failed  to  dis-  body  of  the  complaint  charging  the 

charge  his  duties  as  such,  the  action  defendants     in     their    representative 

can  be  considered  as  brought  against  capacity.     True,  the  will   is  set  out, 

him  only  in  his  official  capacity.  Wood  and  the  appointment  of  the  defendants 

V.  Morgan,  118  N.  Car.  749.  as  executrix  and  executor,  and  it  is 

In  Brown  v.  Hicks,  i  Ark.  232,  it  apparent    that    the    pleader   deemed 

was  held  that  a  declaration  against  *' A  these  allegations  relevant  and  mate- 

B,  executor  of  CD,''  and  referring  to  rial.      But     their    insertion    detracts 

him  afterwards  solely  by  the  expres-  nothing  from   the    subsequent  plain 

sion  *' A  B,  executor  as  aforesaid,"  is  count  against  the  defendants  Individ- 

not  a  declaration  against  him  as  such  ually,  and  consequently  they  maj  be 

executor,  nor  will  he  be  liable  in  such  treated  as  surplusage."    To  the  same 

action  in  his  representative  capacity.  eflFect,  see  Oliver  v.  Hearne,  4  Ala. 

If  It  Is  Apparent  from  tbe  Wliole  Dec-  271 ;  People  v.  Houghtaling,  7  Cat. 

larationor  Oomplalnt  that  the  defend-  348;   Melone  v.  Davis,  67  Cal.  279; 

ant  is  charged   in  his  representative  Laverty  v.   Woodward,    16  Iowa  i; 
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capacity,  then  the  description  of  him  as  such  cannot  be  treated 
as  surplusage.^ 

c.  Amendment  of  Declaration  or  Complaint. — See  article 
Amendments,  vol.  i,  p.  540. 

7.  Denial  of  Eepresentative  Capacity — a.  In  General. — In  an 
action  against  a  personal  representative,  as  such,  the  plaintiff  is 
not  required  to  prove  the  defendant's  representative  character, 
unless  it  is  denied  by  a  plea  of  ne  ungues  executor  or  administra- 
ior.^  A  plea  by  the  defendant  which  involves  only  a  denial  of 
the  plaintiff's  cause  of  action,  is  an  admission  by  the  defendant 
of  the  character  in  which  he  is  sued.* 

b.  By  Plea  Puis  Darrein  Continuance. — It  is  a  good  plea 

for  a  defendant  who  is  sued  as  an  executor  or  administrator, 
that  since  the  last  continuance  his  letters  testamentary  or  of 
administration  have  been  revoked,*  or  that  he  has  been  dis- 
charged  from  his  trust  by  the  proper  authority.* 

King   V,  Beeler,  4  Bibb    (Kj.)    83;  Fonn  of  nea. — It  is  not  sufficient  to 

Baker  v.  Fuller,  69  Me.  152 ;  Curtis  aver  in  the  plea  that  the  defendant  was 

I'.  Somerset  Bank,  7  Har.  &  J.  (Md.)  not  executor  at  the  time  the  suit  was 

25;  Donohue    v.  Kendall,  50  N.   Y.  brought.     ''A  good  ip\eK  oi  ne  ungues 

Super.  Ct.  386;  Bennett  v.  Whitney,  executor  must  aver  that  the  defendant 

9^.  N.  Y.  302;    Waldsmith  v,  Wald-  never  was  executor  of  the  last  will  and 

smith,  2  Ohio  156;  Geddis  v.  Irvine,  5  testament  of  the  deceased,  and  that  he 

Pa.  St.  508;  Miltenberger  v.  Schlegel,  never  administered  any  of  the  goods 

7  Pa.  St.  241 ;  Smith  v.  Teacle,  8  Pa.  and  chattels  which  were  of  the  de- 
Co.  Ct.  Rep.  150;  Braden  v.  Hollings-  ceased  at  the  time  of  his  death,  as  ex- 
worth,  8  Humph.  (Tenn.)  19;  Rich  v.  ecutorof  the  last  will  and  testament  of 
Bowles,  64  Vt.  408.  the  deceased."   Lively  v.  Ballard,  2  W. 

On  Appeal. — When  it  appears  from  Va.  496. 

the  record  that  the   description    was  Proof  to  Overcome  Plea. — It  is  enough 

not  treated  as  surplusage  by  the  parties  for  the  plaintiff  to  show  on  the  trial  of 

or  either  of  them  in  the  trial  court,  it  the  issue  on  the  plea  of  ne  ungues  that 

will  not  be  so  considered  on  the  hear-  the  defendant  has  received  letters  tes- 

ing  of  the  cause  on  appeal.     Laverty  tamentary  or  of  administration  from 

V.  Woodward,  16  Iowa  i.  the  proper  court,  in  order  to  throw 

1.  Fitzhugh  V.  Fitzhugh,  11  Gratt.  upon  the  defendant  the  onus  of  sustain- 

(Va.)  300,  holding  that,  under  such  cir-  ing  his  plea.   Tarver  v,  Boykin,  6  Ala. 

cumstances,  if  the  action  cannot  be  353.    See  Witcher  v.  Wilson,  47  Miss, 

maintained  against  the  defendant  in  663. 

his  representative  character,  it  must  3.  Harris  v.  Harris,  2  Harr.  (Del.) 

fail.     See  also  Beaty  v.  Gingles,  8  354;  Tolbert  v.  McBride,  75  Tex.  95, 

Jones  L.  (N.  Car.)  302;  Yarrington  v.  and  Espalla  v.  Richard,  94  Ala.  159, 

Robinson,  141  Mass.  451.  holding  that  a  plea  of  the  general  issue 

3.  Espalla  v.  Richard,  94  Ala.  159;  does  not  require  such  proof. 

Lomax  v.  Spierin,  Dudley  L.  (S.  Car.)  4.  McDonald  v,  O'Connell,  39  N.  J. 

365 ;  Greenville,  etc.,  R.  Co.  v.  Joyce,  L.  317 ;  Gormly  v.  Skinner,  Wright 

8  Rich.  L.  (S.  Car.)  117;  Harris  v.  (Ohio)  680;  Broach  v.  Walker,  2  Ga. 
Harris,  2  Harr.  (Del.)  354;  Tolbert  v,  428;  Parkhill  v.  Union  Bank,  I  Fla.  128. 
McBride,  75  Tex.  95.  See  also  Stew-  See  also  Jewett  v.  Jewett,  5  Mass. 
art  T'.  Richardson,  32  Miss.  313.  275. 

An  Szecutor  de  Son  Tort  may  plead  ne       If  a  plea  setting  up  a  revocation  of 

nnques  executor^  and,  to  overcome  the  letters  is  filed  before  a  continuance,  it 

plea,  the  plaintiff  must  prove  acts  of  may  be  drawn  as  a  plea  in  bar.  Morrison 

intermeddling  with  the  estate.    Lang-  v.  Cones,  7  Blackf.  (Ind.)  593;  Jewett 

ford  V,  Frey,  8  Humph.  (Tenn.)  443;  v.  Jewett,  5  Mass.  275. 
Witcher  v.  Wilson,  47  Miss.  663.  5.  Jones  v,  Hammett,  5  S.  Car.  41. 
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8.  Pka  of  Flone  Adminiitravit. — ^At  Coaunm  Iaw,  if  the  executor 
or  administrator  has  not  assets  to  satisfy  the  debt  upon  which 
an  action  is  brought  against  him,  he  must  plead //fjf^  adminis- 
travity  ox  plene  administravit  prater j  etc.,*  for  a  judgment  upon 
any  plea  except  plene  administravit,  or  admitting  assets  to  such 
a  sum  and  riens  ultra^  is  conclusive  upon  him  that  he  has 
assets  to  satisfy  the  judgment.*  If  he  pleads  either  a  general  or 
special  plene  administravit ^  a  judgment  against  him  is  only  an 
admission  of  assets  to  the  extent  of  assets  proved  to  be  in  his 
hands.' 

1.  Ab  BZMUtor  d«  Son  Tort  mar  plead  ministrator  ought  to  be  permitted  on 

flene  administravit.     Hill  v.  Mender-  his  motion,  though  not  attended  bj  an 

son,  13  Smed.  &  M.  (Miss.)  688;  Olm-  affidavit,  to  amend  bj  pleading  fUnt 

sted  V.  Clark,  30  Conn.  108.  administravit  at  any  time  before  the 

Fomial  tuinolimcy  of  Iloa. — A  plea  bj  trial  of  the  suit,  provided  the  court  is 

an  executor  stating  that  he  had  not,  on  satisfied  that  the  motion  is  not  made 

the  day   of  exhibiting  the  plaintiff's  merely  for  the  sake  of  delay.     Chis- 

bill,  nor  any  time  since,  had  any  goods  holm  v.  Anthony,  i  Hen.  &  M.  (Vs.) 

or  chattels  which  were  of  the  testator  27.      See  also  Sawyer    v.    Sexton,  a 

at  tlie  time  of  his  death,  in  his  hands  Hayw.  (N.  Car.)  67;  Reid  r.  Hester, 

to  be  administered,  without  alleging  Conf.   Rep.   (N.  Car.)  488;    Halg  7. 

that    he  had    fully  administered  the  Smith,  x  Brev.  (S.  Car.)  529;  Martin 

goods  and  chattels  which  were  of  the  v,  Sarles,  4  Cow.  (N.  Y.)  24. 

testator  at  the  time  of  his  death,  and  Ipoolal  BpiOiotlqiu — \i  an  adminis- 

which  had  come  to  the  hands  of  the  trator  pleads  fully  ad  ministered,  except 

defendant  to  be  administered,  and  with-  a  certain  sum,  and  as  to  that  sum  sets 

out  alleging  that  he  never  had  any  forth  judgments  confessed  br  him,  gir- 

goods  or  chattels  of  the  testator  in  his  ing  the  particulars  of  each,  the  plaintiff 

hands  to  be  administered,  is  good  both  cannot  impeach  any  of  those  judgments 

in  form  and   substance.      Fowler  v.  for  fraud,  unless  upon  a  special  repli- 

Sharp,  15  Johns.  (N.  Y.)  323,  holding  cation.     Bell  r.  Davidson,  2  Dev.  L. 

that  the  exhibition  of   the  bill   men-  (N.  Car.)  397. 

tioned  in  the  plea  is  tantamount  to  the  Burdan  of  Proof. — In  an  issue  on  the 

commencement  of  the  suit,  or  suing  plea  of //<?»«  a^/jn/iiij/ravfV,  the  burden 

out  the  writ,  and  will  be  so  regarded  of  proof  is  on  the  plaintiff.    Gilpin  v, 

unless  the  plea  is  specially  demurred  Noe,  9  Heisk.  (Tenn.)  192;  Seignman 

to  on  that  ground.  v.  Marshall,  17  Md.  550;  Wilson  r. 

The    plea    of  flene    administravit  Slade,  2  Har.  &  I.  (Md.)  281 ;  Anonv- 

ought  not  to  conclude  to  the  country,  mous,  2  Hayw.  (N.  Car.)  14.    See  also 

but  with  a  verification ;  but  a  defect  in  Ray  v.  Patton,  86  N.  Car.  386. 

this  respect  is  cured  by  verdict.    Eppes  FlalnUff '■  Proot  —  Upon  the  issue  of 

V.  Smith,  4  Munf.  (Va.)  466.  * 'fully  administered,''  die  plaintiff  may 

See  further,  as  to  the  requisites  of  the  prove  assets  not  included  m  the  inven- 

plea,  Thrash  f.  Sumwalt,  5  Ala.  13;  tory.      Marr  v.   Rucker,    i    Humph. 

Reid  V.  Nash,  23  Ala.  733;  Iglehart  v.  (Tenn.)  348. 

State,  2  Gill  &  J.  (Md.)  235;  Moore  S.  See  infra^  II.  9.  /.  As  a  Con/es- 

V.  Tandy,  3  Bibb  (Ky.)  97;  M'Kinley  sion  of  Assets, 

V.  Call,  iT.  B.  Mon.  (Ky.)54;  Hall  v.  S.  Williams  on  Executors  (7th  Am. 

Gully,  4  Ired.  L.  (N.  Car.)  345 ;  Smoot  ed.)  533. 

V,  Wright,  Conf.  Rep.  (N.  Car.)  374;  Yordiei  on  Ploa.  —  Upon  issue  joined 

Anonymous,  i  Hayw.  (N.  Car.)  484;  on  the  plea  of  "  fully  administered,"  a 

Anonymous,  i  Hayw.  (N.  Car.)  297;  verdict  finding  in  general  terms  "the 

Conover  v.  Chapman,  2  Bailey  L.  (S.  issue  for  the  plaintiff,  and  that  assets 

Car.)  436;  Potter  v.  Dolan  (R.  1. 1896),  equal  to  the  claim  of  the  plaintiff  came 

34  Atl.  Rep.  1 1 16;  Nixon  v.  Bullock,  9  to  the  hands  of  the  defendant,"  is  un- 

Verg.  (Tenn.)  414;  U.  S.  v.  Hoar,  2  certain  and  insufficient.    It  diould  set 

Mason  (U.  S.)  311.  forth,  with  sufficient  certainty,  what 

9f  Aaiondmont. — ^An  executor  or  ad-  portion  of  the  assets,  which  came  t* 
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la  Xaaj  of  th«  Viilttd  States,  as  the  judgment  merely  establishes  the 
validity  of  the  claim,*  the  plea  of  plene  administravit  is  inappli- 
caljle.* 

9.  Judgment  —  a.  General  Requisites  —  Conformity  to 
Pleadings. — No  valid  judgment  can  be  rendered  against  an 
executor  or  administrator  in  his  official  capacity,  unless  he  is 
sued  in  that  capacity,*  upon  a  declaration  or  complaint  showing 
a  cause  of  action  against  him  in  the  same  capacity.^  Nor  can  a 
valid  judgment  be  rendered  against  an  executor  or  administrator 
personally,  unless  he  is  sued  in  his  individual  capacity,^  upon  a 
declaration  or  complaint  showing  an  individual  liability.®  But 
the  error  may  in  some  cases  be  cured  by  amendment,' 

b,  De  Bonis  Testatoris  or  Intestati. — At  common  law,  in 

the  defendant's  hands,  was  unadmin-  8.  Middlebrook    f .    Pendleton,    47 

istered  at  the  time  of  suine  out  the  Conn.  9;    Lewis  v,  Nichols,  38  Tex. 

plaintiff's  writ.     Rogers  i;.  Chandler,  C4;   Merritt  i;.  Seaman,  6  N.  Y.  168. 

3  Munf.  (Va.)  65.  See  also  Rich  v,  Sowles,  64  Vt.  408. 

See  further,  as  to  the  sufficiency  of  a  4.  Oliver  v,  Hearne,  4  Ala.  271 ;  Sib- 


verdict  of  this  nature,  Gaston  v,  Hiatt,  bit  v.  Lloyd,  zz  N.  }.  L.  163. 

5  Blackf.  (Ind.)44;  King  v.  Anthony,  0.  Phillips  v,  Sanchez,  35  Fla.  187; 

3  Blackf.  (Ind.)  131;  M'Kinley  v.  Call,  Lawton  v,  Buckingham,  Z5  Iowa  33; 

X  T.   B.   Mon.    (Ky.)   54;    Porter  v,  Tyler  v.   Langworthy,    37  Iowa  555; 

Glenn,  3  Bibb  (Ky.)  86;    Young  v.  Lusk    v,    Anderson,    z    Mete.    (Ky.) 

Wickliffe,  7  Dana  (Ky.)447;  Young  436;  Hill  v,  Robeson,  2  Smed.  &  M. 

V.  Whitaker,  z  A.   K.   Marsh.  (Ky.)  (Miss.)  5AZ ;  Barrow  f.  Wade,  7  Smed. 

^;  Strohecker  v.  Drinkle,  z6  S.  &  &  M.  (Miss.)  49;  Nelson  v.  Golden,  3 

K.  (Pa.)  38;  Swearingen  V.  Pendleton,  N.  J.  L.  307;  Murphy  v,  Davis,  3  N. 

4S.  &  R.  (Pa.)  389;  Shaw  v,  McCam-  }.  L.  4Z3;  Imlay  v,  Hamilton,  3  N.  J. 

eron,  11  S.  &  R.  (Pa.)  353;  Booth  v.  L.  550;  Little  v,  Brannin,  a  N.  J.  L. 

Armstrong,  2  Wash.  (Va.)  30X ;  Eppes  337;  Austin  v.  Munro,  47  N.  Y.  360; 

V.  Smith,  4  Munf.  (Va.)  466;  Sturdi-  Robbins    7\    Walters,     3    Tex.     Z30; 

vant  V,  Raines,    i   Leigh  (Va.)  48Z;  Woodward  v,  Howard,  Z3  Wis.  557. 

Brizendine  v,  Tisdale,  5  Leigh  (Va.)  See  also  Ranney  v,  Thomas,  45  Mo. 

51;  Fairfax  v.  Fairfax,  5  Cranch  (U.  zzz;  Vance  v.  State,  35  Ark.  176.    Com- 

S.)  19.  pare  Baugher  v.  Wilkins,  16  Md.  35. 

l>^e  infra,  11.^,  d.  Payable  in  Due  Aznflmdmflnt   of    Bninmoiis    and    Oom- 

Course  of  Administration.  plaint. — Where  the  complaint  charges 

S.  Olcott  t^.  Graham,  Kirby  (Conn.)  the  defendant    in    his   representatiye 

246;    Phelps  V.  Swan,  Kirby  (Conn.)  capacity,  an  amendment  of  the  com- 

428;  Sammis  V.  Wightman,  3Z  Fla.  zo;  plaint  and  summons  after  trial,  and  a 

Barnes  v.  Scott,  29  Fla.  285 ;   Judy  v,  direction   to  enter  judgment  against 

Kelley,  zz  111.  21Z  ;  Allen  v.  Bishop,  35  the  defendant  individually,  is  errone- 

Wend.  (X.  Y.)  414;  Parker  v.  Gainer,  ous.     It    introduces   a   new   cause  of 

17  Wend.  (N.  Y.)559;  Bates  v.  Kim-  action  which  the  defendant  as  an  in- 

1»I1,  1   Aik.  (Vt.)  95;    Covington  v.  dividual  has  had   no  opportunity  to 

Burnes,  z  Dill.  (U.  S.)  z6.  defend.     VanCott  v.  Prentice,  Z04  N. 

"The  old  system  of  preferential  ad-  Y.  45. 

ministration  being  almost  entirely  sub-  6.  Middlebrook    v,'  Pendleton,    47 

verted,  all  the  pleadings  and  other  parts  Conn.    9;     Eno    v.    Cornish,    Kirby 

of  the  ancient  superstructure,  in  so  far  (Conn.)  396;  Cooper  v,  Living-ston,  Z9 

as  it  was  raised  for  the  protection  of  Fla.   684;    Boykin  v.   Cook,   61   Ala. 

that  system,  have  eone  with  it."     Par-  473;  Steinmetz  v.  State,  47  Ind.  465; 

kerv.  Gainer,  Z7  Wend.  (N.  Y.)  559.  Montfort  v,  Vanarsdalen,  5  N.  J.  L. 

>tw  Jfln^. — In  Southard  v.  Potts,  33  789;  Myers  v,  Mott,  39  Cal.  359.     See 

N.  ].  L.  378,  it  was  held  that  plene  also  Apgar  v.  Hiler,  34  N.  J.  L.  808. 

administravit  ii  a  good  plea  in  New  7.  See  infra,  11.  9.  k.  Amendment 

Jenej.  of  Judgment. 
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a  suit  against  an  executor  or  administrator  in  his  representative 
character,  the  judgment  must  be  de  bonis  testatoris  or  intestaii} 
except  when  he' pleads  ne  unques  executor  or  administrator^  ^x 
a  release  to  himself,  and  the  pleas  are  found  against  him.^ 

c.  De  Bonis  Propriis. — When  the  defendant  is  sued  upon 
his  own  promise  or  obligation,  made  or  incurred  after  the  death 

1.  Alabama.  —  Bowie  v.  Foster,  etc.,  to  be  levied  of  the  goods  and  chat- 
Minor  (Ala.)  264;  Armstrong  t'.  John-  tels  which  were  of  the  said  }.  D.,  de- 
son,  Minor  (Ala.)  169.  ceased,  at  the  time  of  his  death,  in  the 

Arkansas. — Barasien    v,  Odum,  17  hands  of  said   Jane,   to   be   adminis- 

Ark.  122;  Stone  v.  Kaufman,  25  Ark.  tered."     Keniston  v.  Little,  30  N.  H. 

186.  318. 

Florida, — Cooper  v.  Livingston,  19  S.  Justices  v.  Sloan,  7  Ga.  31 ;  Peters 

Fla.  684.  V.  Breckenridge,  2  Cranch  (C.  C.)  518. 

Georgia. — ^Justicesv.  Sloan,  7Ga.3i;  Sec  also  King  v.  Anthonj,  2  Blackf. 

Jennings  v.  Wright,  54  Ga.  537;  Janes  (Ind.)  131. 

V,  Robinson,  Dudley  (Ga.)  i.  Jadgment  on  False  Flea. — In  People 

Indiana. — Priest  v.  Martin,  4  Blackf.  v.  Judges,  4  Cow.  ( N.  Y.> 445,  Savage, 

(Ind.)  311 ;  Flagg  I'.Winans,  2  Ind.  123.  C.  J.,  in  speaking  of  the  form  of  judg- 

Iowa. — Voorhies  t;.  Eubank,  6  Iowa  ment  against  an   executor,  said:  *'If 

274;  Tyler  v.  Langworthy,  37   Iowa  he  plead  ne  unques  executor^  or  a  re- 

555 1  Wile  v.  Wright,  32  Iowa  451.  lease  to  himself,  and  the  issue  be  found 

Kentucky.  —  Rece  r.  May,  2  A.  K.  against  him,   the    judgment    is   that 

Marsh.   (Ky.)   23;    Fisher  xk  Kay,  2  execution  issue  in  the  first  instance,  </r 

Bibb  (Ky.)  434;    Sudduth  t^.  Gore,  i  bonis  testatoris  sty  et  si  non,  de  bonis 

Bibb  (Ky.)  505;    Speed  v.  Hann,  i  T.  fropriis^  for  both  debt  and  costs;  aiid 

B.  Mon.  (Ky.)   16;  Clark  v.  Parish,  i  the  reason  is  that  he  pleaded  a  plea 

Bibb  (Ky.)  547;   Leathers  r.  Meglas-  which  he  knew  to  be  false,  and  thus  un- 

son,  2  T.  B.  Mon.  (Ky.)  63.  necessarily  delayed  the  plaintiff.    The 

Maine. — Davis  7'.  French,  20  Me.  21.  rule  laid  down  in  Lansing  v.  Lansing, 

Missouri.  —  Ranney  v.  Thomas,  45  18  Johns.  (N.  Y.)  503,  is  right  as  to 

Mo.  Ill ;  Laughlint;.  McDonald,  I  Mo.  that  case,   but  it   is  too  broad,   and 

684.  should  be  accompanied  with  this  qual- 

Mississippi. — Guice   v.  Sellers,  43  ification,  that   if   the   executor  suffer 

Miss.  52 ;  Pilcher  v.  Drennan,  51  Miss,  judgment  by  default,  or  give  a  cognovit 

873 ;  Neeley  v.  Planters'  Bank,  4  Smed.  actionem,  or  plead  any  other  plea  but 

&  M.  (Miss.)  113.  the  two  above  named,  and  the  issue 

New  Hampshire.  —  Quigg  v.  Kit-  be  found  against  him,  the  judgment  is 

tredge,  18  N.  H.  137.  de  bonis  testatoris siiori^^y^hoXtdeht 

New  Jersey.  —  Q^icksall  v.  Quick-  or  damages  and  co^ts,  et  si  non  ihende 

sail,  3  N.  J.  L.  50.  bonis  propriis  for  the    costs."    See 

Ne7v  Mexico.  —  Senescal  v,  Bolton  also  State  v.  Larkin,  i  Harr.  (Del.) 

(N.  Mex.  1893),  34  Pac.  Rep.  446.  121,  note  a. 

Ohio.  —  Gormly  v.  Skinner,  Wright  On  neaof  Flene  AdmlnlBtravit.— In  an 

(Ohio)  680.  action  against  an  executor  upon  a  con- 

Pennsylvania. — Mead  v,  Kilday,  2  tract  of  his  testator,  where  a  ^/Tiw/tfn/ 

Watts  (Pa.)  no.  is  not  alleged  and  proved,  a  judgment 

"  The  Meaning  of  a  Judgment  de  Bonis  de  bonis  propriis  is  erroneous.  "Unless 

Testatoris  is  that  the  plaintiff  recover  an  administrator  or  executor  in  such  a 

his  debt  or  dam'ages  to  be  levied  of  the  case  pleads  a  false  plea,  he  is  not  liable 

goods  and  chattels  of  the  testator  in  to  a  judgment  beyond  tlie  assets  in  his 

the  hands  of  the  executor,  and  it  is  so  hands  to  be  administered ;   and  it  is 

expressed  where  the  record  is  made  up  well  settled  that  a  plea  oipleneadmin- 

at  length.'*     Moore  v.  Kerr,  10  S.  &  R.  istravit  is  not  necessarily  a  false  plea, 

(Pa.)  348.  and  that  the  judgment  in  such  a  case, 

At  common   law  the  judgment  de  even  if  the  plea  is  not  sustained,  should 

bonis  testatoris  is  rendered  **  that  the  be   a  judgment    de    bonis    testatoris. 

said  John  recover  against  the  said  Jane,  Siglar  v.  Haywood,  8  Wheat.  (U.  S.) 

executrix,  as  aforesaid,  pounds,  675.''    Smith  i;.  Chapman, 93 U.S. 4L 
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of  the  testator  or  intestate,  he  may  be  described  as  executor  or 
administrator,  or  that  description  may  be  omitted,*  and  in  either 
case  judgment  will  be  against  the  defendant  de  bonis propriis^ 

d.  Payable  in  Due  Course  of  Administration.— In  some 
states  a  judgment  for  the  plaintiff,  in  a  suit  against  an  executor 
or  administrator  on  a  claim  against  the  estate,  only  establishes 
the  validity  of  the  claim  and  must  be  made  payable  in  due 
course  of  administration.* 

e.  By  Default. — At  common  law  a  judgment  by  default  may 
be  taken  as  well  against  an  executor  or  administrator  as  against 
any  other  party,*  and  constitutes  an  admission  of  assets  suffi- 
cient to  pay  it.* 

/.  By  Confession. — At  common  law  an  executor  or  adminis- 
trator may  confess  judgment,*  and  the  proper  course  for  him  to 

1.  Seejir/rrt,  W.^.h.  Desert ptio Per*  Missouri,  —  Covington  v,  Burnes,  i 

sona  as  Surplusage.  Dill.  (U.  S.)  i6,  decided  in  the  United 

8.  Johnson   t*.   Gaines,  8  Ala.   791 ;  States  Court  for  the  District  of  Mis< 

Melone  v,  Davis,  67  Cal.  279;  L'Engle  souri ;  Wernecke  v.  Wood,  58  Mo.  352. 

V.  L'Engle,    19   Fla.   714;    Carter  v.  New  Tork, —  **  Under  our  system  a 

Thomas,  3  Ind.  213;  Ellis  t'.Merriman,  judgment  against  an  executor  practi- 

5  B.  Mon.  (Ky.)  296;  Daviess  v.  Mead,  callj  only  establishes  a  claim."     Hop- 

2  Bibb  (Ky.)  397;  Waldsmith  t'.  Wald-  per  f .  Hopper,  53   Hun  (N.  Y.)  394. 

smith,  2  Ohio  156;  Collins  r.  Weiser,  North  Carolina.  —  Dunn  v,  Barnes, 

12  S.  &  R.  (Pa.)  97;  Fitzhugh  v.  Fitz-  73  N.  Car.  273;  Holmes  v.  Foster,  78 

hugh,  II  Gratt.  (Va.)  300;  Belvin  v.  N.   Car.   35;  Vaughn  v,  Stephenson, 

French,  84  Va.  81.     See  also  Martin  69  N.  Can  212;  Wall  v.  Fairley,  73  N. 

V.  Stover,  2  Call  (Va.)  514.  Car.  464;  Grant  v.  Bell,  91   N.  Car. 

Action  for  Legacy. — In  debt  against  495. 

an  executor  for  a  legacy  which  is  in  Texas. — Cookt;.  Jordan,  21  Tex.  221 ; 

his  hands,  the  judgment  is  de  bonis  Wilcox  v.  State,  24  Tex.  544 ;  Mott  v. 

frofriis.     Pettigrew  v.  Pettigrew,   I  Ruenbuhl,  iTex.  App.  Civ.  Cas.,§6o2; 

Stew.  (Ala.)  580.  Bennett  v.  Spillars,  9  Tex.  519,  7  Tex. 

8.  Arkansas, — Yonley  v.  Lavender,  600;    Keowne  v.   Love,  65  Tex.  152; 

37  Ark.  252.  Bason  v.  Hughart,  2  Tex.  476;  Fortson 

California.  —  Drake  v,   Foster,   52  v.  Caldwell,   17  Tex.  627;  Thorn  v. 

Cal.  225;  Rice  v.  Inskeep,  34  Cal.  224;  State,  10  Tex.  295. 

Wells  V.  Robinson,  13  Cal.  133;  Chase  4.  Chase  v.  Swain,  9  Cal.  130;  Piper 

V.  Swain,  9  Cal.  130;  Kelly  v.  Bandini,  v.  Goodwin,  23  Me.  251.     See  also  arti^ 

50  Cal.  530;  Atherton  v.  Fowler,  46  cle  Defaults,  vol.  6,  p.  i. 

Cal.  323;  Lawrence  v.  Doolan,  68  C^al.  Judgment  de  Bonis  FromllB  is  errone- 

309;  Stockton   Bank  v.  Howland,  42  ous.    Phillips  t;.  Munsell,  5}.  ].  Marsh, 

Cal.  129;  Preston  v.  Knapp,  85  Cal.  559;  (Ky.)  253 ;  Rece  v.  May,  2  A.  K.  Marsh. 

Racouillat  v.  Sansevain,  32  Cal.  376.  (Ky.)  23;  Senescal  v.  Bolton  (N.  Mex. 

Colorado. —  Mattison    zk   Childs,    5  1893),  34  P*^^*  R^P-  446- 

Colo.  78;  Jones  v.  Perot,  19  Colo.  141.  6.  See  infra^  II.  9. 1.  As  a  Confession 

Illinois. —  Bull  v,  Harris,  31  111.  487 ;  of  Assets, 

People  V.  Cloud,  50  111.  439;   Eggles-  6.  Mactier  v.  Lawrence,  7  Johns.  Ch. 

tonf.  Buck,  31  111.  254;  Judy  v.  Kel-  (N.  Y.)  206,  where  the  court  said  :  "If 

ley,  II   111.  211;    Albee   v.   Wachter,  the  creditor  has  a  right  to  sue  at  law, 

74  111.  173;  Darling  v.  McDonald,  loi  the  administrator  must  equally  have  a 

111.  370;  Peacock  v.  Haven,  22  111.  23;  right  to  waive  the  expense  and  folly  of 

Tumey  v.  Gates,  12  111.  141 ;  Wells  v,  a  litigation,  and  confess  the  debt.''   See 

Miller,  45  111.  33;  Welch  v,  Wallace,  8  also  Hussey  v.  White,  lo  S.  &  R.  (Pa.) 

111.  490.  346. 

Louisiana. —  Herman    v.    Flood,    2  In  Lawrence  v.  Bush,  3  Wend.  (N. 

Martin  N.  S.    (La.)    659;   Baillio  v,  Y.)  305,  the  court  said:  "The  suit  ties 

Wilson,  5  Martin  N.  S.  (La.)  214.  up  the  hands  of  the  administrator  or 
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take  when  there  is  a  deficiency  of  assets,  and  he  is  sued  by  sev- 
eral creditors  of  equal  degree,  is  to  confess  judgment  to  as  many 

of  their  demands  as  will  cover  his  assets,  and  plead  these  judg- 
ments in  bar  of  the  other  creditors.^  But  he  cannot  confess 
judgment  against  a  corepresentative.* 

executor,  who  cannot  accelerate  the  plicit  on  this  point.  He  says :  *  An  ex- 
proceedings  in  it,  nor  can  the  creditors  ecutor  maj  indeed,  pending  an  action 
of  the  intestate  generally,  who  are  in-  against  him  by  one  creditor,  confess  a 
terested  in  the  administration  going  judgment  to  another  in  equal  degree, 
forward,  do  anything  to  advance  it.  provided  he  do  it  before  he  is  com- 
Courts,  therefore,  allow  of  the  confes-  pel  led  to  plead  to  the  action,  because 
sion  of  a  judgment  to  relieve  the  exec-  up  to  that  extent  the  law  allows  him  to 
utor  or  administrator  from  a  situation  give  a  preference.*  Where  the  admln- 
embarrassing  to  him  and  injurious  to  istnLtorpletided^leneadmiMistravi/ei- 
the  creditors. "  cept  forty-eight  pounds,  and  to  anothei 
1  Anonymous,  i  Hayw.  (N.  Car.)  action  pleaded  plene  administravH 
295 ,  Ruggles  V,  Sherman,  14  Johns,  frteier  the  same  sum,  and  as  to  that 
(N.  Y.)  446.  sum  that  he  had  confessed  it  in  another 
Pendtaig  Bolt  In  Equity. — An  executor  action  in  a  plea  at  the  same  term,  such 
or  administrator  may,  pending  a  suit  in  latter  plea  was  allowed  to  be  good. 
equity  and  prior  to  a  decree,  confess  a  (Waters  v,  Ogden,  Doug.  452.)  In  the 
judgment  at  law  so  as  to  give  priority,  case  of  Prince  v.  Nicholson  (5  Taunt. 
and  the  chancery  court  will  not,  by  in-  333),  the  court,  with  considerable  dif- 
junction,  interfere  with  the  remedy  at  ficulty,  brought  themselves  to  decide 
law  in  favor  of  a  simple  contract  cred-  in  favor  of  a  plea  pmis  darrein  coniiu' 
itor,  unless  there  is  a  decree.  Mactier  uance  by  an  executor  (after  he  had 
V.  Lawrence,  7  Johns.  Ch.  (N.  Y.)  206  pleaded  the  general  issue),  setting 
[citing  Smith  Xf.  Eyles,  2  Atk.  385;  up  judgments  recovered  since  the  gen- 
Waring  V,  Danvers,  i  P.  Wms.  295].  eral  issue  pleaded,  and  in  suits  coin- 
After  Defendant  has  Pleaded. — After  menced  subsequent  to  that  in  vbich 
an  administrator  has  pleaded  the  gen-  the  plea  was  put  in.  Ch.  J.  Gibbscon* 
eral  issue,  and  a  plea  of  plene  admin^  sidered  it  a  forcible  objection  that  a 
istravtt  frceter  a  certain  sum,  and  the  judgment  recovered  in  an  action  com- 
plaintifT  in  the  action  has  replied  ad-  menced  since  the  beginning  of  the 
mitting  the  truth  of  the  second  plea,  plaintiff's  suit  could  not  be  pleaded; 
praying  judgment,  etc.,  a  plea  puis  but  he  obviated  the  objection  by 
darrein  continuance^  setting  forth  a  adverting  to  the  hardship  to  which  the 
j  udgment  confessed  by  the  administra-  executor  would  be  exposed  by  disallow- 
tor  in  a  suit  commenced  since  the  ing  the  plea.  So  far  as  the  case  in 
action  in  which  the  plea  is  interposed  Mauie  &  Selwyn  is  an  authority  against 
was  at  issue  and  noticed  for  trial,  will  allowing  an  executor  to  plead  f*ii 
be  received  and  considered  good.  Law-  darrein  continuance^  a  judgment  re- 
rence  v.  Bush,  3  Wend.  (N.  Y.)  305,  covered  after  he  had  pleaded  the  gen- 
where  the  court  said :  **  A  creditor  is  eral  issue,  it  is  overruled  by  the  caw 
not  to  be  deprived  of  the  fruits  of  his  of  Prince  v.  Nicholson,  5  Taunt  333. 
diligence,  and  he  can  secure  them,  it  is  Ch.  J.  Gibbs  stated  that  it  did  not  ap-  - 
said,  by  Le  Blanc,  Justice,  in  the  case  pear  whether  the  judgments  pleaded 
cited  from  Maule  &  Selwyn  (Tolputt  fuis  darrein  continuance  in  that  case 
v. .Wells,  I  M.  &  S.  395),  by  compelling  were  recovered  by  nildicii,  confession, 
the  executor  or  administrator  to  plead ;  or  after  verdict.  If  by  confession,  it 
and  if  time  is  asked  for  that  purpose,  was  a  case  like  this ;  but  whether  by 
it  is  given  only  on  condition  of  not  confession  or  otherwise,  the  court  con- 
confessing  judgment.  This  condition  sidered  the  same  principle  applicable.  , 
is  imposed  because  the  law  entertains  This  view  of  the  situation  *  *  *  in- 
a  jealousy  that  the  right  to  confess  duces  me  to  approve  of  the  principle  J 
judgment  may  be  improperly  used,  of  the  case  of  Prince  v.  Nicholson, 5  ; 
The  remark  of  Le  Blanc  seems  to  imply  Taunt.  333,  and  to  apply  it  to  the  case  j 
that  if  the  executor  does  plead,  he  can-  before  us.** 

not  afterwards  confess  a  judgment,  but        8.  Heisler  v.  Knipe,  i  Browne  (PiO 

Bayley,  J.,  in  the  same  case,  is  more  ex-  319. 
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g,  QUANDO  ACCIDERINT. — When  the  defendant  pleads  plene 
administravity  and  the  plaintiff  confesses  the  plea,  the  latter  is  en- 
titled to  a  judgment  in  his  favor  for  the  debt  or  damages  to  be 
levied  as  to  the  whole  or  part  of  the  goods  of  the  decedent, 
which  shall  afterwards  come  to  the  hands  of  the  defendant  to  be 
administered.  Such  judgment  is  called  a  judgment  of  assets 
quando  acciderinty  On  a  plea  of  "no  assets,"  the  plaintiff  may 
have  judgment  for  the  amount  of  the  assets  which  he  can  show 
ill  the  hands  of  the  defendant,  and  judgment  quando  accidertnt 
for  the  balance  of  the  debt.*  If  the  plaintiff  takes  issue  on  the 
plea  of  plene  administravity  and  it  is  found  against  him,  he  must 
pay  costs,  but  yet  may  have  judgment  quando  acciderintJ^  A 
judgment  quando  acciderint  amounts  to  an  admission  by  the 
plaintiff  that  the  defendant  had  no  assets  at  its  date.^ 

1.  Knight  V.  Wclcker,  21  D.  C.  324  ;  to  show  that  the  plaintiff  is  entitled  to 
BrowD  V.  Whitmore,  71  Me.  65  ;  Bow-  have  them  applied  to  his  debt.  South- 
man  V.  Green,  6  T.  B.  Mon.  (Ky.)  339;  ard  v.  Potts,  22  N.  J.  L.  278.  But  see 
Rosborough  v.  Mills,  35  S.  Car.  578  ;  Willis  v,  Tozer,  44  S.  Car.  i,  where  a 
Wilt  f^.  Bird,  7  Blackf.  (Ind.)  258;  Skin-  demurrer  was  sustained  to  a  complaint 
ner  9.  Frierson,  8  Ala.  915;  Gregory  which  failed  to  allege  that  the  assets 
V.  Haughton,  i  Dev.  L.  (N.  Car.)  442.  subsequently   received   were    applicable 

In  lUiiLOia,  when  the  defendant  sue-  to  the  payment  of  the  judgment.     But 

cessfully    interposes    the    defense    that  the  plaintiff  had  leave  to  amend, 

the  suit  was   not  commenced  nor  the  ApplioaUon  of  Future  Aasets. — Where 

claim  exhibited,  in  accordance  with  the  two  judgments    were   obtained   against 

statute,  within  two  years  after  the  grant  an   administrator,  the  first  an  absolute 

of  administration,    the   judgment   must  one  but  the  second  a  quando  judgment, 

be  special,  corresponding   to  the  com-  and  assets  afterwards  came  to  his  hands, 

mon-Iaw   judgment    of    quando   accide-  the  court  were  equally  divided  on  the 

tint.     Darling  v.    McDonald,   loi    111.  question  whether  such  assets  should  be 

370;  Bradford  v.  Jones,  17  111.  93;  Shep-  applied  to  the  first  or  the  second  judg- 

ard  V,  National  Bank,  67  111.  292  ;  Pea-  ment.     Anonymous,  I  Hayw.  (N.  Car.) 

cock  V,  Haven,  22  111.  23.  460. 

Where  the  claim  did  not  accrue  until  Effaet    on    Prioritiei.  —  A    judgment 

after  the  two   years  had  elapsed,  it  is  quando  does  not  alter  the  common-law 

error  to  confine    the    plaintiff,    in    the  priority   between   debts,  so   as  to   give 

satisfaction  of  his  judgment,   to  assets  one  of  inferior  dignity,  on  which  such  a 

which  might  be  discovered  after  it  was  judgpi:ient  has  been  taken,  a  preference 

rendered;  he  is  entitled  to  participate  in  before  a  debt  of  higher  dignity  not  sued 

such  assets  as  might  be  discovered  after  on.     Henderson  r.  Burton,  3  Ired.  Eq. 

the  lapse  of  two  years  from  the  granting  (N.  Car.)  259. 

of  the  letters.     Stone  v,  Clarke,  40  111.  2.  M'Rae    v,    Moore,    i    Hayw.    (N. 

411.  Car.)   182;   Wilson   v.  Hurst,    Pet.  (C. 

Snforooiaent  of  JndgflMnt. — "  But  the  C.)  442;  Brown  v,  Whitmore,  71  Me. 

execution  cannot   be  had  until  the  de-  65  ;  South  v,  Carr,  7  T.  B.  Mon.  (Ky.) 

fendant   shall   have   the   goods   of   the  419;    Ewing   v,  Handley,  4  Litt.  (Ky.) 

deceased,  when  the  plaintiff  may  either  346;   Nimmo   v.  Com.,    i    Hen.  &  M. 

sue  out  scire  facias,  or  bring  an  action  (Va.)  470. 

of  debt  on  the  judgment  suggesting  a  8.  Burnes  v.  Burton,  i  A.  K.  Marsh. 

devastavit."     Brown    v.   Whitmore,    71  (Ky.)  349 ;   Miller  v.   Towles,   4  J.  J. 

Me.  65.    See  further,  as  to  the  remedy,  Marsh.  (Ky.)  255  ;  Timberlake  v.  Ben- 

Dickson  V.  Wilkinson,  3  How.  (U.  S.)  57.  son,    2   Va.    Cas.    348;    Osterhout    v. 

In  an  action  upon  a  judgment  quan-  Hardenbergh,    19   Johns.    (N.  Y.)    266. 

do  acciderint,  it  is  sufficient  to  allege  in  See  also  Trimmier  v.  Thomson,  19  S. 

the  declaration   that  assets  have  come  Car.    247.       But    compare    Gregory    v. 

into   the   defendant's    hands  since  the  Haughton,  i  Dev.  L.  (N.  Car.)  442. 

judgment.    It  is  not  necessary  further  4.  Whitley  v,  Alexander,  73  N.  Car* 
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A.  Amendment  of  Judgment. — If  a  judgment  be  rendered 

against  an  executor  or  administrator  in  one  form,  when  it  ap- 
pears by  the  record  that  it  should  have  been  rendered  in  an- 
other, it  may  be  rectified  by  amendment  in  the  trial  court,*  even 
after  the  lapse  of  the  term,*  or  in  the  appellate  court.* 

/.  As  A  Confession  of  Assets. — At  common  Law,  if  an  executor 

or  administrator  confessed  judgment,*  or  suffered  judgment  to 
go  against  him  by  default,*  or  on  demurrer,*  or  failed  to  plead  a 
want  of  assets  or  plene  administravit  or  plene  administravit 
prater,'^  such  a  judgment  was  held  to-be  a  conclusive  admission 

444;  Rosborough  v.  Mills,  35  S.  Car.  Stevens,  10  111.  127;  Lewis  v.  Reed,  11 

578;  M^Dowall  V.  Branham,  2  Nott  &  Ind.  239;  Bowman  v.  Green,  6  T.  B. 

M.  L.  (S.  Car.)  572 ;  Greer  v,  Willis,  67  Mon.  (Ky.)  339;  Piper  v,  Goodwin,  23 

Ga.  43;  Orcutt  v.  Orms,  3  Paige  (N.  Me.  251;  Gregory  v.  Haughton,  i  Dcv. 

Y.)  459.  L.   (N.  Car.)  442;  Thorn  r.  State,  10 

Qnailflcatioii  of  Bvle. — The  plaintiff  Tex.  295;  Massingale  v.  Jones,3Hajw. 

may  require   an  accounting  of  prior  (Tenn.)  36,  holding  that  the  judgment 

assets  where   they  were  fraudulently  may  be  corrected  though  the  error  was 

misappropriated  and  the  fraud  was  not  not  pointed  out  in  the  assignment  of 

discovered  until  after  the  entry  of  the  errors — "  the  court  sees  it."    See  also 

judgment  quando  acciderint.     Spoon  Woodward  v.  Howard,  13  Wis.  557; 

V,  Smith,  36  S.  Car.  588.  Mitchell  v.  Long,  74  Ga.  94.     Contra, 

1.  Thus  where  the  pleadings  show  Neeley  v.  Planters  Bank,  4  Smed.  & 
that  a  judgment  de  bonis  profriis  M.  (Miss.)  X13,  where  the  court  said: 
should  have  been  de  bonis  tesiatoris  or  •*  We  have  not  gone  so  far  upon  the 
intestati,  it  may  be  amended  accord-  subject  of  amendment,"  conceding;, 
ingly.  Snead  v.  Coleman,  7  Gratt.  however,  that  tlie  courts  had  regarded 
(Va.)  300;  Speed  v.  Hann,  i  T.  B.  such  errors  as  merely  clerical. 
Mon.  (Ky.)  16;  Leathers  v.  Meglas-  Thus  an  absolute  judgment  against 
son,  2  T.  B.  Mon.  (Ky.)  63;  Hood  an  executor  may  be  modified  on  appeal 
V.  Link,  2  B.  Mon.  (Ky.)  37;  Carter  so  as  to  be  made  payable  in  due  course 
V.  Penn,  79  Ga.  747;  Jennings  r*.  of  administration  in  conformity  with 
Wright,  54  Ga.  537;  Clements  v.  Ma-  the  statute.  Preston  v.  Knapp,  SsCal. 
loney,  17  Ga.  289;  Ware  f.  St.  Louis  559. 

Bagging,  etc.,  Co.,  47  Ala.  667;  King  4.  People  v.  Judges,  4  Cow.  (N.  Y.) 

zf,    Anthony,    2    Blackf.    (Ind.)     131.  445;  Ruggles  v.  Sherman,   14  Johns. 

Likewise  where  the  judgment  was  de  (N.Y.)  446;  Braxton  v.  Wood,  4 Gratt. 

bonis  tesiatoris  and  should  have  been  (Va.)  25. 

de  bonis  fropriis.     Hood  v.   Link,  2  5.  Braxton  v.  Wood,  4  Gratt.  (Va.) 

B.    Mon.    (Ky.)    37.     And    where    it  25;  Mason  t;.  Peter,  i  Munf.  (Va.)  437; 

should  have  been  made  payable  in  due  Covington  v,  Burnes,  i  Dill.  (U.  S.) 

course   of    administration,    Matter  of  16;  Brown  t.  McKee,  108  N.  Car.  387; 

Schroeder's   Estate,   46  Cal.   305 ;   or  Moore  v.  Martindale,  2  Blackf.  (Ind.) 

where  it  should  have  been  rendered  353 ;  Mosier  v.  Zimmerman,  5  Humph, 

to  be  levied  of  future  assets.  Bowman  (Tenn.)  62 ;  Baracliff  x\  Griscoin,  r  N. 

T\  Green,  6  T.  B.  Mon.  (Ky.)  339.  J.  L.  191 ;  Howell  v.  Potts,  20  N.  J.  L. 

2.  Harrison  v.  Taylor,  i  Brev.  (S.  569;  Ruggles  v.  Sherman,  14  Johns. 
Car.)  233;  Hood  v.  Link,  2  B.  Mon.  (N.  Y.)  446;  Piatt  v.  Robins,  i  Johns. 
(Ky.)  37;  Adams  v,  ReQua,  22  Fla.  Cas.  (N.  Y.)  276. 

250;    Boykin   v.   Cook,  61   Ala.   472,  6.  Williams  v.  Hinkle,  15  Ala.  713- 

holding  that  such  an  amendment  nunc  7.   Connecticut, — ^Davis  r.  Weed,  44 

fro  tunc  takes  effect  as  of  the  date  Conn.  569. 

when  the  original  judgment  was  ren-  Georgia. — Phipps  v,  Alford,  95  (Ja. 

dered.  215 ;  Justices  ^^  Sloan,  7  Ga.  31. 

3.  Oliver  V.  Hearne,  4  Ala.  271 ;  Mat-  Illinois. — Judy  v.  Kelley,  11  III.  an. 
ter  of  Schroeder's  Estate,  46  Cal.  305 ;  Indiana.  —  Goodwin  v.  Wilson,  i 
Drake  v.  Foster,  52  Cal.  225;  Racouil-  Blackf.  (Ind.)  344. 

lat  V.  Sansevain,  32  Cal.  376;  Peck  v.        Mississi^jfi. — Vickie.  House,  a  How. 
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by  him  that  he  had  assets  sufficient  to  pay  it.^ 

Modern  Snle. — Under  the  system  of  administration  in  the  United 

States,  the  judgment  does  not  usually  fix  the  defendant  with 
assets,  but  merely  operates  to  establish  the  debt.* 

10.  Enforcing  Judgments  de  Bonis  Testatoris  or  Intestati. — At  Com- 
mm  Law,  after  a  judgment  fixing  an  executor  or  administrator 
with  assets,*  and  a  return  of  nulla  bona  to  an  execution  thereon, 

(Miss.)  617;    Howard  v.   Cousins,   7  to  a  ^ci. /a.  or  action  of  debt  upon  the 

How.  (Miss.)  114.  judgment."     White     v,    Archbill,    2 

New  Jersey, — Howell  v.  Potts,  20  Sneed  ( Tenn. )  588. 

N.  J.  L.  569;  Haines  v.  Price,  20  N.  J.        Foreign  Judgment. —  In v,  Per- 

L.  480.  son,  2  Hayw.  (N.  Car.)  301,  it  was  held 

New  Tork. — Butler  v.  Hempstead,  that   a  judgment  in  Virginia  against 

18  Wend.  (N.  Y.)  666.  defendant  as  executor,  to  be  levied  de 

North    Carolina, — McDowell    v,  dont's  testatoris,  wsls  proof  of  Assets  in 

Clark,  68  N.  Car.  118;  Parker  v.  Ste-  an  action  of  debt  on  the  judgment  in 

phens,  I  Hayw.  (N.  Car.)  218;   North   Carolina,   an'!  that  judgment 

V.  Person,  2  Hayw.  (N.  Car.)  301.  in  the  latter  action  should  be  de  bonis 

Tennessee,  —  White    v.  Archbill,  2  ^r<7/riVj.  To  the  same  point,  see  White 

Sneed  (Tenn.)  588.  v.  Archbill,  2  Sneed  (Tenn.)  588. 

Virgiuia. — Eppes  v.  Smith,4  Munf.  2.  Arkansas.  —  Outlaw    v.    Yell,   5 

(Va.)  466.  Ark.  468. 

United    States. — Covington    v.  Connecticut.  —  Davis    v.    Weed,    44 

Burnes,  i  Dill.  (  U.  S. )  16.  Conn.  569. 

In  Haines  i'. Price,  20  N.  J.  L.  480,  the  Illinois.  —  Judy   v.   Kelley,    1 1    111. 

court  ?.iid:  "This  doctrine,  as  is  well  211. 

known,  is  held  in  this  state  to  the  pres-  Indiana.  —  Goodwin   v.   Wilson,    i 

cnt  day,  except  in  relation  to  judgments  Blackf.    (Ind.)     344;     Martindale    v. 

obtained  after  the  estate  may  have  been  Moore,  3  Blackf.  (Ind.)  275. 

declared  insolvent,  and  it  is  of  frequent  Mississippi. — Vick  v.  House,  2  How. 

occurrence  that  executors  or  adminis-  (Miss.)   617;    Howard   v.   Cousins,   7 

trators  are  held  liable,  under  such  cir-  How.  (Miss.)  114. 

cumstanccs  and  on  such  evidence,  in  a  Ne-a;  Tork,  —  Butler  v,  Hempstead, 

second  suit  upon  suggestion  of  a devas-  18  Wend.  (N.  Y.)  666. 

tavit."  New  Mexico. —  Senescal  v.  Bolton 

"^He  was  forever  afterwards  estopped,  (N.  Mex.  1893),  34  P^^-  R^P-  446. 

by  this  implied  admission  of  assets.  North  Carolina. — Holmes  t'.  Foster, 

from  pleading  that  he  had  fully  admin-  78  N.  Car.  35;  Dunn  v.  Barnes,  73  N. 

istered."     Martindale    v.    ^loore,    3  Car.  273;  Wall  v.  Fairley,  73  N.  Car. 

Blackf.  (Ind.)  275.  464;  Grant  v.  Bell,  91  N.  Car.  495. 

la  EqfUltF.  —  TTiough  a  judgment  de  Ohio.  —  Abbott  xk  Cole,  5  Ohio  86. 

bonis  testatoris  be  conclusive  of  assets  Pennsylvania, — Hussey  v.  White,  10 

against  the  defendant  in  a  court  of  law,  S.  &  R.  (Pa.)  346;  Burd  v.  M'Gregor, 

yet,  on  a  proper  case  made,  based  on  2  Grant's  Cas.  (Pa.)  353. 

equitable  principles,  a  court  of  equity  Tennessee.  —  Mosierf.  Zimmerman, 

will  grant  relief  against  a  suit  to  make  5  Humph.  (Tenn.)  62. 

bim  individually  and  personally  liable  Virginia.  —  Braxton    v.    Wood,    4 

thereon.    Gause?;.  Walker,  55  Ga.  129.  Gratt.  (Va.)  25. 

See  also  Whiddon  v.    Williams    (Ga.  Wisconsin. — Chouteau  v.  Hooe,  i 

i896),24  S.  E.  Rep.  437.  Pin.  (Wis.)  663. 

1- "The  only  exception  to  this  rule  is  United   States.  —  Covington    v, 

in  cases  where  the  administrator  had  no  Burnes,  i  Dill.  (U.  S.)  16. 

opportunity  to  plead,  such  as  a  judg-  In  Georgia  it  seems  that  the  common- 

ment  by  motion,  etc.     Wray  v.  Wil-  law  rule  still  obtains.     Phipps  v.  Al- 

liams,  2  Yerg.  (Tenn.)  302;  Dance  v.  ford,  95  Ga.    215.     Whiddon   v.  Wil- 

McGregor,   5   Humph.    (Tenn.)    428;  Hams  (Ga.  1896),  24  S.  E.  Rep.  437; 

Williams  v.  Greer,  ±  Hayw.    (Tenn.)  Woolfolk  v.  Kyle,  48  Ga.  419. 

240.    In  these  cases  he  is  allowed  his  3.  See  supra,  II.  9.  i.  As  a  Confes- 

plea  of  fully  administered  or  no  assets  sion  of  Assets. 
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the  most  usual  mode  of  subjecting  him  personally  was  by  an 
action  of  debt  on  the  judgment  suggesting  a  devastavit}  al- 
though several  other  remedies  might  be  resorted  to  for  the 
same  purpose.*  In  these  proceedings  the  defendant  was  not 
allowed  to  plead  plene  administravit  or  any  other  plea  of  the 
same  nature,  which  put  his  defense  upon  a  want  of  assets,*  and 
the  judgment  against  him  was  de  bonis  propriis,^ 

In  tlie  ITnited  SUtei  the  decree  of  the  probate*  or  chancery  court, 
upon  an  accounting,  has  in  most  cases  superseded  the  common- 
law  remedies.® 

11.  Ezecntion. — See  ante,  article  EXECUTIONS  AGAINST  Prop- 
erty, p.  303. 

m.  SiriTs  nr  Eqititt  by  ahb  agaihst  Executobs  ahd  Aduiib. 
TBATOB8 — 1.  As  Parties  in  Chancery  Generally. — In  general,  wher- 
ever the  personal  assets  of  the  deceased  in  the  hands  of  his 
executors  or  administrators,  or  belonging  to  them,  may  be  af- 
fected by  the  decree,  they  should  be  made  parties  to  the  suit.^ 

1.  Hobbs  V,  Middleton,  i  }.  ].  4.  Piatt  v.  Robins,  i  Johns.  Cas.  (N. 
Marsh.  (Ky.)  176;  People  t;.  Judges,  4  Y.)  276;  People  v.  Judges,  4  Cow. 
Cow.  (N.  Y.)  445;  Dobbins  v.  Half-  (N.  Y.)  445;  Haines  r.  Price,  20  N.  J. 
acre,  52  Miss.  561.  See  also  Burke  v,  L.  480;  McGill  r.  Armour,  11  How. 
Adkins,  2  Port.  (Ala.)  236.  (U.  S.)  142;  Greenup  v.  Woodworth, 

2.  For  a  history  of  the  remedies  by  i  111.  232. 

special  writ  of  fieri  facias,  or  scire  fi-  6.  D«bt  wUL  Lie  on  a  surrogate's  de- 

eri  inquiry,  and  by  scire  facias,  see  cree  for  the  payment  of  money.    Du- 

McDowell  I'.  Asbury,  66  N\  Car.  444.;  bois  v.  Dubois,  6  Cow.  (N.  ^.)  494^. 

Piatt  V,  Robins,  i  Johns.  Cas.  (N.  Y.)  See  also  article  Dbcreks,  vol.  5,  p. 

276;  People  V.  Judges,  4 Cow.  (N.  Y.)  1069. 

44.5  ;  Dobbins  v.  Half  acre,  52  Miss.  561 ;  6.  Woerner  on  Administration,  $554 

Vick  V.  House,  2  How.  (Miss.)  617.  See,  for  instance,  Cooper  v.  Cotton, 

In  TenneMoe  a  scire  facias  against  an  15  La.  Ann.  214. 

administrator,  to  show  cause  why  an  ex-  7.  Story  Eq.  PL,  ^  170.    Sec  also  the 

ecution  de  bonis  prof  riis  should  not  is-  following  cases : — 

sue  against  him,  is  erroneous  unless  it  Alabama, —  Enslen  v.  Wheeler,  98 

suggests  a  «^^7^fljf/tft;/7.     Graham  i/.Ru-  Ala.  200;  Cannon  v.  Copeland,43Ala, 

ble,  I  Coldw.  (Tenn.)   170;    Cope  v.  259;  Phillips  r.  Threadgill,  37  Ala.  93. 

McFarland,  2  Head  (Tenn.)  543.     See  California. — Harwood  v.  Marye,  8 

further,  as  to  the  practice  in  Tennessee,  Cal.  580 ;  Curtis  v,  Sutter,  15  Cal.  359. 

Hillman  v.  Hickerson,  3  Head  (Tenn.)  Florida,  —  Marks  ».  Baker,  20  Fla. 

575-  920. 

Nortb  Carolina. — As  to  the  earlier  and  Kentucky. — Haden  v.  Haden,  7  J.  J. 

later  practice  in  North  Carolina,  see  Marsh.  (Ky.)  168;  Fowler  v.  Lewis, 3 

Burnside  v.  Green,  2  Hayw.  (N.  Car.)  A.  K.  Marsh.  (Ky.)  443;  Jones  f.  Mc- 

112;  Teasdale  v.  Branton,2  Hayw.  (N.  Ginty,  3  Dana  (Ky.)  425. 

Car.)  377;  Hunter  v.  Hunter,  Term  New  Jersey. — ^Trimmer  v.  Todd,  52 

(N.  Car.)  122 ;  McDowell  v.  Clark,  68  N.  J.  Eq.  426. 

N.  Car.  118;  McDowell  v.  Asbury,  66  Neiv    Tork. — Duane  v.  Paige,  Sa 

N.  Car.  444.  Hun   (N.  Y.)    139;  Adams  v.  Green, 

8.  McDowell  v.  Asbury,  66  N.  Car.  34  Barb.  (N.  Y.)  176. 

444;  Piatt  V.  Robins,  i  Johns.  Cas.  (N.  North   Carolina.  ^Blsick  v.  Ray,  i 

Y.)  276;  People  V.  Judges,  4  Cow.  (N.  Dev.  &  B.  Eq.  (N.  Car.)  443;  Blue  v. 

Y.)   445;     Butler    v.   Hempstead,    i8  Patterson,  i  Dev.  &  B.  Eq.  (N,  Car.) 

Wend.  (N.  Y.)  666;  Justices  v.  Sloan,  457;  Israel  v.  King,  69  N.  Car.  373; 

7  Ga.  31 ;  Howard  v.  Cousins,  7  How.  Raby  v.  Ellison,  5  Ired.  Eq.  (N.  Car.) 

(Miss.)  114.     See  also  Dickson  v.  Wil-  265 ;  Ward  v,  Huggins,  2  Ired.  Eq.  (N. 

kinson,  3  How.  (U.  S.)  57.  Car.)  135. 
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Thus  where  a  suit  is  instituted  respecting  trusts  affecting  the 
personalty,^  as  for  the  payment  of  a  legacy,  or  an  annuity,  or  for 
marshaling  assets,  or  for  the  payment  of  debts,  or  for  the  distri- 
bution of  the  residue,  the  executor  or  administrator  must  be  made 
a  party.*  And  he  is  at  least  a  proper  party  with  the  heir  in  a  suit 
against  the  latter  for  the  debt  of  the  ancestor,  on  account  of  real 
estate  descended,  the  personal  estate  being  primarily  liable  for 
the  payment  of  debts.*  On  the  other  hand,  when  the  assets 
in  the  hands  of  the  personal  representative  cannot  be  affected 
by  the  decree,  he  is  not  an  indispensable  party.* 

2.  Joinder  of  Corepresentatives — a.  As  Plaintiffs. — In  suits  in 
equity  by  executors,  the  rule  is  that  the  executors  who  have 
proved  the  will  must  be  parties,  and  that  one  who  has  renounced 
need  not  be  joined  as  a  coplaintiff.^  If  one  who  is  a  necessary 
party  refuses  to  join  in  the  suit  as  a  coplaintiff,  the  proper  course 
is  to  make  him  a  party  defendant,  stating  in  the  bill  the  fact  that 
he  would  not  consent  to  be  made  a  complainant  in  the  suit.® 

6,  As  Defendants. — In  chancery  it  is  not  allowable  to  sue 

Okio. — Massie  v.  Donaldson,  8  Ohio  ^  171 ;   Sheppard  v.  Starke,  3  Munf. 

377.  (Va.)  29. 

South  Carolina.  — Green  v.  Iredell,  "  In  every  case  where  distribution  is 

26  S.  Car.  553.  sought  the  administrator  or  executor 

Virginia. — Hinton  v.  Bland,  81  Va.  has    been    held    a    necessary  party." 

588;    Hansford    v,    Elliott,    9    Leigh  Porter  v.  Porter,  7  How.  (Miss.)  106. 

(Va.)  79.  3.  Lowry  v.  Jackson,  27  S.  Car.  322. 

West  Virginia. — Nease  v.  Capehart,  4.  Coffey  v.  Norwood,  81  Ala.  516; 

8  W.  Va.  95.  Houston  v.  Blackman,  66  Ala.  559. 

See  articles  Creditors*  Bills,  vol.  5.  Rinehart  v.   Rinehart,    15   N.  J. 

5,  p.  388;  Specific- Pbrformancb.  Eq.  44;  Morse  v.  Oliver,  14  N.  J.  Eq. 

BUI  for  BascUnloii  of  Ckmtract. — ^Exec-  262 ;  Thompson  v.  Graham,  i  Paige 

mors  are  necessary  parties  to  a  bill  for  (N.  Y.)  384;   Davies  v.  Williams,  i 

rescission  of  a  contract  of  the  testator  Sim.  5;   Kilby  v.  Stanton,  2  Y.  &  J. 

and  for  the  repayment  of  money  paid  77 ;  Cramer  v.  Morton,  2  Moll.  108. 

to  the  testator.    Cravens  v.  Dyer,   i  Where  the  De'cree  would  Be  Aisets, 

Litt.  (Ky.)  153;  Gatewood  v.  Rucker,  all  the  executors  or  administrators  must 

I  T.  B.  Mon.  (Ky.)  21.    And  they  are  usually  join   as   plaintiffs.     Smith  v, 

necessary  parties  to  an  action  to  annul  Chapman,  5  Conn.  27. 

a  sale  made  by  themselves.    Herrmann  An  Bxecutor  Wlio  has  Not  Quallfled  by 

V.  Fontelieu,  29  La.  Ann.  502.  giving  bond  in  accordance  with  the 

▲  Bfll  for  an  Account  of  the  personal  statute  was  held  to  be  an  unnecessary 

estate  of  a  decedent  must  be  brought  party  plaintiff  in  Gilman  v.  Gilman, 

by  his  personal  representatives,  not  by  54  Me.  453. 

the  heirs.   Coons  v.  Nail,  4  Litt.  (Ky.)  6.  Tooker  v.  Oakley,  10  Paige  (N. 

363.     See    also  Goode    v.   Goode,   2  Y.)  288  [ciViif^  Thompson  f.  Graham, 

Murph.  (N.  Car.)  335.  i  Paige  (N.  Y.)384;  Finch  v.  Winchel- 

Where  Realty  Is  Assets. —  Where,  by  sea,  i  Eq.  Cas.  Abr.  2].   See  also  Davies 

statute,  the  realty,  as  well  as  the  person-  v.  Williams,  i  Sim.  5 ;  Saeger  v.  Runk 

alty,  remains  in  the  possession  of  the  (Pa.  1892),  23  Atl.  Rep.  1006. 

personal   representative  until   admin-  Traaaposltlon  on  Motion. — In  Mulford 

istration  is  had,  he  is  in  the  meantime  v.  Allen,  2  N.  J.  Eq.  288,  it  was  held 

a  proper  party  plaintiff  in  a  suit  to  that,  if  one  of  several  administrators 

quiet  title  to  the  real  estate.   Curtis  v.  who  have  filed  a  bill  in  chancery  claims 

Sutter,  15  Cal.  259.  adversely  to  the  prayer  of  the  bill,  the 

I.  Allen  V.  Simons,  i  Curt.  (U.  S.)  court,   upon    motion,  will    direct   his 

122.  name  to  be  stricken  out  as  plaintiff 

S.  Cooper  Eq.  PI.  34;  Story  Eq.  PI.,  and  to  be  inserted  as  a  defendant. 
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any  number  of  personal  representatives  less  than  all,  where  all 
are  within  the  jurisdiction  of  the  court,  without  disclosing  some 
special  reason  to  show  that  the  character  of  the  relief  sought 
makes  it  unnecessary  to  join  them.* 

3.  Capacity  to  Sue  Acquired  pending  Suit. — A  plaintiff  may  file  a 
bill  as  executor  or  administrator  before  he  has  taken  out  letters 
testamentary  or  of  administration,  and  it  will  be  sufficient  to 
have  them  at  any  time  before  the  hearing,  and  he  may  then 
charge  the  fact  by  way  of  supplement  or  amendment.* 

4.  Averment  of  Representative  Capacity  as  Plaintiffs — a.  Suffi- 
ciency IN  General. — A  bill  filed  by  an  executor  should  aver 
that  the  will  was  proved^  and  that  the  plaintiff  qualified  as 
executor.*  And  a  bill  by  an  administrator  must  allege  that 
his  intestate  is  dead,  and  that  letters  of  administration  have 
been   issued   to  him;'^   and   in  both   cases  it   must   be   made 

1.  Clements  v,  Kellogg,  i  Ala.  330.  for  foreclosure  of  a  mortgage  to  their 
See  also  Myrick  v.  Adams,  4  Munf.  testator.  In  the  commencement  of  the 
( Va.)  366.  bill  the  plaintiffs  described  themselves 

BxeoQton  Wlio  baTe  Not  ProTed  tlie  as  follows :  **  Your  orators,  Isaac  R. 

Will  are  not  necessary  parties.    New-  Middlesworth    and     James    Middles- 

ark  Sav.  Inst.  v.  Jones,  35  N.  J.  Eq.  worth,  of  Argentine,  Genesee  County, 

406.  Michigan,  executors  of  the  last  will 

Relief  Songlit  against  One  Only. — In  of  John  Middlesworth,  late  of  Argen- 
Footman  v.  Pray,  R.  M.  Charlt.  (Ga.)  tine,  in  said  county  of  Genesee, "  etc. 
291,  it  was  held  that,  where  a  bill  seeks  There  was  no  allegation  in  the  stating 
discovery  and  relief  only  against  the  part  of  the  bill  that  the  mortgagee  was 
acts  of  one  of  the  executors,  it  is  not  dead,  or  that  the  plaintiffs  had  been 
necessary  to  make  the  other  a  party  in  appointed  executors,  or  that  tliey  had 
the  first  instance,  but  that  the  latter  any  interest  in  the  mortgage.  Tlie  de- 
may  be  made  a  party  during  the  prog-  fendants  answered,  but  did  not  ques- 
ress  of  the  suit,  if  it  shall  prove  to  be  tion  the  rightof  the  plaintiffs  to  file  the 
expedient  or  necessary.  For  a  similar  bill.  Nevertheless,  the  appellate  court 
case,  see  Shorter  v.  Hargroves,  11  Ga.  reversed  a  decree  foreclosing  the  mort- 
658.  gfige,  because  the  bill  was  insufficient 

2.  Humphreys  v.  ftumphreys,  3  P.  to  support  it. 

Wms.  349;  Humphreys  v,  Ingledon,  i  Style  of  Commencement  or  Ooncliulo& 

P.  Wms.  753 ;  Fell  v,  Lutwidge,  2  Atk.  of  BUI. — **  When  a  bill,  in  its  body,  sets 

120;  Horner  r.  Horner,  23  L.  J.  Ch.  10;  forth  fully  facts  which  give  the'com- 

Pelletreau  v.Rathbone,  i  N.  J.  Eq.  331 ;  plainant  a  right  as  executor,  or  makes 

Goodrich  v.  Pendleton,  4  Johns.  Ch.  the  defendant  liable  as  such,  so  that  the 

(N.  Y.)  549.     See  also  infra^  V.  i.  «.  court,  upon  these  allegations,  can  give 

(2)  {a)  By   Taking"  Out  Domestic  An-  the  relief  required,  it  is  mere  form, and 

ciliary  Letters.  useless  form,  to  require  that  either  party 

8.  Bclloat  V.  Morse,  2  Hayw.   (N.  should  be  so  styled  in  the  commence- 

Car.)  157;  Pelletreau  v.  Rathbone,  i  mentor  conclusion  of  the  bill.'*    Evans 

N.  J.  Eq.  331.  See  also  Evans  v. Evans,  v.  Evans,  23  N.  J.  Eq.  75;  Ransom  r. 

23  N.  J.  Eq.  74.  Geer,  30  N.  J.  Eq.  249;    Matthews  v. 

In  Pelletreau   v.  Rathbone,  i  N.  J.  Hoagland,  48  N.  J.  Eq.  455;    Belloat 

Eq.  331,  it  was  held  that  an  averment  v.  Morse,  2  Hayw.  (N.  CarJ  157- 

might  be  sufficient  that  the  will  had  5.  Stover  v.  Reading,  29  N.  J.  Eq. 

been  only  proved  in  the  state  of  New  152.      See  also   English   v,   Roche,  6 

Jersey,without  specifying  whether  such  Ind.  62. 

proof  was  in  either   of  the  orphans'  Allegation  of  Acceptance. — **Anaver- 

courts,  or  before  the  ordinary.  ment  that  A  and  B  were  appointed  and 

4.  Mere    Deecrlptio    Persona    Insnin-  acted  ns  ndintnistrntor«,  without  allec 

dent. — In  Middlesworth   7\  Nixon,   2  ing  that  th«\v  accepted  the  trust,  i?  a 

Mich.  425,  the  plaintiffs  brought  a  suit  sufficient  allegation  that  they  weread- 
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to  appear  that  the  bill  is  filed  by  the  plaintiff  in  his  official 
capacity.^ 

b.  Objection  for  Insufficiency.— If  the  bill  fails  to  aver 

sufficiently  the  plaintiff's  representative  capacity,  it  is  open  to 
demurrer,*  but  the  defect  is  amendable.* 

5.  Objection  for  Want  of  Beproflentative  Capacity — a.  As  Plain- 
tiffs.— The  objection  that  the  plaintiff  who  sues  as  executor  or 
administrator  is  not  an  executor  or  administrator  may  be  taken 
by  demurrer  where  the  facts  appear  on  the  face  of  the  bill;* 
otherwise,  it  may  be  taken  by  plea  ^  or  answer,®  and  it  may  be 
insisted  on  at  the  hearing.'^ 

b.  As  Defendants. — If  a  defendant  sued  as  an  executor  or 
administrator  does  not  sustain  that  character,  he  may  plead  the 
fact  in  abatement.* 

6.  Multi£EtrioiisnefHi  in  the  Bill. — An  executor  or  administrator 
cannot  join  in  the  same  bill  a  claim  to  recover  in  his  individual 
capacity  with  one  which  he  asserts  in  his  representative  ca- 
pacity.®  Conversely,  a  demand  against  a  defendant  in  his 
capacity  as  executor  or  administrator  cannot  be  joined  in  the 
same  bill  with  one  against  him  individually.*^ 

7.  Decree. — Where  the  object  of  the  bill  is  to  obtain  a  decree 
against  the  personal  representative  in  that  character,  and  there 
is  no  averment  as  to  whether  he  has  wasted  the  assets  and  sub- 

ministrators.''     Manning  v,  Drake,  z  be  required."     May  t;.  Smith,  Busb. 

Mich.  34.  Eq.  (N.  Car.)  196;  Cassels  v,  Vernon, 

1.  Walker  v.  Cady  (Mich.  1895),  ^  5  Mason  (U.  S.)  333. 

N.  W.  Rep.  1005,  holding,  however,  that  Oldection  for  Multlfiuloiuneis  may  be 

a  specific  allegation  is  not  necessary  if  taken  by  demurrer.  Cassels  v,  Vernon, 

the  averments  of  the  bill  leave  no  room  5  Mason  (U.  S.)  332.   But  if  not  raised 

for  doubt  on  the  point.  in   any  manner  in  the  trial  court,  it 

3.  Stover  V,  Reading,  29  N.  J.  Eq.  cannot  be  raised  upon  appeal.   Stilwell 

152;  Belloat  V.  Morse,  2  Hayw.  (N.  v.  Carpenter,  62  N.  Y.  639. 

Car.)  157;  Carter  v,  Anderson,  4  Ga.  How  Cured. — Multifariousness  may  be 

516.  cured  by  amendment.   Cassels  v,  Ver- 

3.  Belloat  V.  Morse,  2  Hayw.  (N.  non,  5  Mason  (U.  S.)  332.  In  that  case, 
Car.)  157.  the    objection   not  having  been  made 

4.  Goodrich  v.  Pendleton,  4  Johns,  until  after  a  full  answer  and  a  hearing 
Ch.  (N.  Y.)  549.  by  consent  of  parties,  the  court  dis- 

6.  Goodrich  v.  Pendleton,  4  Johns,  missed  the  bill  as  to  those  claims  which 
Ch.  (N.  Y.)  549;  Winn    v.    Fletcher,  upon  the  evidence  could  not  be  sup- 
1  Vcrn.  473;    Simons  v,   Milman,   2  ported.     But   such  practice  was  con- 
Sim.  241 ;  Fry  v.  Richardson,  10  Sim.  ceded  to  be  not  quite  regular. 
475.  10.  Latting  v.  Latting,  4  Sandf .  Ch. 

6,  Goodrich  v,  Pendleton,  4  Johns.  (N.  Y.)  31 ;  Cocks  v.  Varney,  42  N.  J. 

Ch.  (N.  Y.)  C49.  Eq.  514. 

T.  Goodrich  v,  Pendleton,  4  Johns.  DliutraUoii. — A  bill  which  prayed  an 

Ch.  (N.  Y.)  549.     But  see  Rubber  Co.  account  against  all  the  executors  of  an 

V,  Goodyear,  9  Wall.  (U.  S.)  788.  estate,  and  also  sought  to  have  a  mort- 

Oii  Apxteal. — It  seems  that  the  objec-  gage  canceled  which  one  of  them  had 

tion  cannot  be  first  taken  on  appeal,  taken   with   notice  that  the  property 

Breckenridge  r.  Ostrom,  79  111.  71.  mortgaged  was  bought  with  money  be- 

8.  Story  Eq.  PL,  §  732.  longing  to  the  plaintiff,  was  held  on 

9.  **  The  reason  assigned  is  that  dif-  demurrer  to  be  multifarious.  Cocks 
ferent  decrees  and  proceedings  might  v,  Varney,  42  N.  J.  Eq.  514. 
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jected  himself  individually,  and  there  has  been  no  inquiry, 
report  or  decree  on  the  amount  of  assets  and  their  proper  or 
improper  application,  a  decree  de  bonis propriis  is  erroneous.* 

8.  Bills  for  Instructions. — ^An  Exeentar  may  file  a  bill  in  equity  to 
obtain  the  advice  of  the  court  with  reference  to  doubtful  ques- 
tions on  the  construction  of  the  will,*  and  as  to  what  his  duties 
are  in  the  settlement  of  the  estate  and  the  discharge  of  his 
trust.*  The  court  is  not  bound  to  entertain  the  application,  as 
its  interference  in  such  cases  is  always  a  matter  of  discretion.* 

An  Adminiitrator  may  properly  ask  the  direction  and  protection 
of  the  court  in  regard  to  the  settlement  of  an  estate  which  is 
liable  to  be  delayed  by  reason  of  a  dispute  affecting  a  consider- 
able portion  of  the  supposed  assets.*     But  the  court  will  not 

1.  Dance  v,  McGregor,  5  Humph,  whom  he  is  trustee,  for  the  purpose  of 
(Tenn.)  428;  Cloud  v,  Whiteman,  2  settling  the  construction,  where  there 
Harr.  (Del.)  401 ;  Hite  v,  Paul,  2  Munf.     is  a  fair  doubt.  '* 

(Va.)    154;    Wills   V,  Dunn,  5   Gratt.  On  Dlspated  Facta.— *' Upon  a  bill  bj 

(Va.)  3§4;  Moody  v.  Sitton,  2  Ired.  trustees  or  executors,  seeking  the  ad- 

Eq.  (N.  Car.)  382.     See  also  Evans  v.  vice  of  the  court  for  their  security,  we 

Iglehart,  6  Gill  &  }.  (Md.)  171;  Sand-  cannot    undertake    to  determine  the 

ridge  v.  Spurgen,  2  Ired.  Eq.  (N.  Car.)  facts,  because  we  only  give  an  answer 

269;  Armstrong  t;.  Cooper,  zx  III.  560;  to  the  questions  arising  upon  the  facts 

Thorn  v,  Ingram,  25  Ark.  52;   Ray-  declared   by   the  trustee.    Therefore, 

mond  V,  Simonson,  4  Blackf.  (Ind.)  77 ;  when  he  tells  us  in  his  bill  that  the  facts 

Shorter  v.  Hargroves,  11  Ga.  658;  Mor-  are  disputed,  we  can  only  say  to  him 

ton  V.  Fox,  4  Bibb  (Ky.)  392.  that  he  has  come  too  soon  forouropin- 

2.  As  to  bills  for  the  construction  of  ion,  and  that  he  cannot  get  it  until  he 
wills,  see  article  Wills.  shall  lay  the  case  before  us,  as  it  i<:,  up- 

S.  Crosby  v.  Mason,  32  Conn.  482;  on  which  the  court  is  to  declare  the 

Cowles  V.  Pollard,  51  Ala.  445;  Bui-  law.     In  the  present  state  of  the  plead- 

lock  v.  Bullock,  2  Dev.  Eq.  (N.  Car.)  ings,  therefore,  we  must  decline  gi\in^ 

307.    See  also  Sellers  v.  Sellers,  35  Ala.  any  opinion  on  this  point."    Stultz  r. 

235;  Security  Co.  f.  Pratt,  65  Conn.  Kiser,  2  Ired.  Eq.  (N.  Car.)  538. 
161;  Eraser  t\  Page,  82  Ky.  73;    Rob-        Past  ManaipenMnt. — ^The  court  will  not 

inson  v,  McDiarmid,  87  N.  Car.  455;  advise  in  respect  of  the  validity  of  past 

Wheeler  v.  Perry,  18  N.  H.  307 ;  Minot  management.   Sohierr. Burr,  127  Mass. 

V.  Paine,  99  Mass.  loi ;  Jacobus  v,  Ja-  224;  Balsley  v.Balsley,  116N.Car.472. 
cobus,  20  N.  J.  Eq.  49;  Baker  v.  Brads-        5.  Stevens  %u  Warren,  loi  Mass.  564, 

by,  23  111.  632 ;  Bennett  v.  Whitman,  where  the  administrator  was  not  only 

22  111.  449;  Fouche  v.  Harison,  78  Ga.  liable  to  be  harassed   by  conflicting 

359,  and  article  Trusts  and  Trustees,  claims,  but  exposed  to  the  risk  of  being 

4.  Crosby  v.  Mason,  32  Conn.  484.  required   to   settle  his  accounts,  and 

See  also  Wanzer  v.  Eldridge,  33  N.  J.  distribute  or  pay  over  the  fund  asad- 

Eq.  511.  ministrator  to  one  claimant  before  his 

Application  Kot  Favored. — And  it  is  liability    to    another    claimant    was 

said  that  the  application  ought  not  to  brought  to  a  determination  at  law. 
be  favored  except  where  great  interests        To    Determine    Title    to    DiatrfbntiT* 

are  involved,  and  a  decision  in  the  or-  Sliare.  —  Where  the  probate  court  has 

dinary  course  of  litigation  would  be  at-  ordered  an  administrator  to  pay  mone/ 

tended  with  great  inconvenience,  delay  in  his  hands  to  those  legally  entitled 

and   expense.     Crosby  v.  Mason,   32  to  receive  it,  without  determining  who 

Conn.  484.  are  entitled,  a  court  of  equity  may  be 

On  the  other  hand,  it  was  said  in  Fer-  resorted  to  for  the  purpose  of  ascertain- 

rand  v.  Howard,  3  Ired.  Eq.  (N.  Car.)  ing  that  fact.     Townsendf.  Radcliffe, 

383,    that   *'the  court  entertains  bills  44  III.  446. 

very  liberally  for  an  executor  against        On    Petition    to   Probate  Oonrt.— In 

those  who  claim  under  the  will,  and  for  Robins  v,   Norcum,  4  Smed.  ft  H. 
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take  the  place  of  counsel  to  act  as  a  general  legal  adviser  in 
regard  to  the  validity  of  claims  or  the  institution  of  suits  on 
liabilities  to  the  estate,*  nor  has  the  administrator  a  right  to 
apply  for  advice,  when  he  claims  the  legal  title  and  another  also 
claims  the  legal  title.* 

IT.  Suits  betweek  Cjobepseseittatiyeb— 1.  At  Common  Law.— 
An  executor  or  administrator  cannot  maintain  an  action  at 
common  law  against  his  coexecutor  or  coadministrator,  to 
recover  a  debt  due  from  the  latter  to  the  testator  or  intestate,* 
but  an  action  will  lie  by  one  against  the  other  to  recover  a  share 
of  full  commissions  which  have  been  received  and  improperly 
retained  by  the  latter,*  and  an  executor  who  has  renounced  may 
sue  the  acting  executor.^ 

2.  In  Equity. — It  is  abundantly  established  by  authority  that 
one  representative  may  sue  his  corepresentative  in  equity  for  a 
debt  due  the  estate.* 

(Miss.)  332,  it  was  held  that  although,  became  due  before  his  removal.    Hen- 

bj  the  practice  in  the  English  court  of  dricks  v,  Thornton,  45  Ala.  299. 

chancery,  an  executor  or  administrator  4.  Wickersham's  Appeal,  64  Pa.  St. 

maj  file  a  bill  or  petition  for  directions  67 ;  Bellamy  v,  Hawkins,  16  Fla.  733, 

in  the  administration  of  an  estate,  an  holding  that  a  bill  in  equity  would  not 

administrator  has  no  right,  by  petition  lie  in  such  a  case,  for  the  reason  that 

to  the   probate  court,    to  invoke  its  the  remedy  at  law  is  plain  and  ade- 

advice  as  to  the  mode  of  administer-  quate.     See  also  Moffit  v,  Moffitt,    i 

ing  the  estate.  Ired.  Eq.  (N.  Car.)  124. 

1.  Clay  V,  Gurley,  62  Ala.  19.  Aotloa  on  Special  PromlBe. — In  Phil- 

2.  Ferrand  v.  Howard,  3  Ired.  Eq.  lips  v.  Phillips,  i  Stew.  (Ala.)  71,  the 
(N.  Car.)  381,  holding  that  in  such  a  executors  had  settled  the  accounts  of 
case  the  remedy  is  at  law.  the  estate  and  divided  the  proceeds, 

S.  Smith  V.Lawrence,  II  Paige  (N.Y.)  except  a  debt  which  had  been  collected 

206,  where  the  court  said :  **  Each  has  by  one  of  them,    who  had  expressly 

the  same  right  to  the  possession  of  the  promised  to  pay  it  over  to  his  coexec- 

fund  which  belongs  to  both,  as  the  rep-  utor.     It  was  held  that  an  action  would 

resentatives  of  the  estate  of  which  they  lie  on  the  promise, 

are  joint  trustees.     And  the  effect  of  a  6.  Rinehart  v.  Rinehart,  15  N.  T.  Eq. 

common-law  judgment  in  favor  of  one  44,  citing  Rawlinson  v,  Shaw,  3  T.  R. 

against  the  other  woul4  be  to  give  to  557. 

the  former  the  right  to  issue  an  execu-  6.  Smith  v,  Lawrence,  11  Paige  (N. 
tion  and  transfer  the  whole  fund  to  his  Y.)  206,  where  the  court  said :  **  When 
own  exclusive  possession."  Rogers  v.  the  amount  of  such  indebtedness  is  as- 
Rogers,  75  Hun  (N.  Y.)  133;  Martin  certained,  the  court  may  make  such 
V.Martin,  13  Mo.  36;  Ransom  v.  Geer,  disposition  of  the  fund  as  justice  and 
30  N.T.  Eq.  249;  Rinehart  v.  Rinehart,  equity  shall  then  require."  Ransom 
15  N.  J.  Eq.  44;  Simon  v.  Albright,  12  v.  Geer,  30  N.  J.  Eq.  249;  Rinehart  v. 
S.  &  R.  (Pa.)  429;  Curtis  v.  Curtis,  Rinehart,  15  N.  J.  Eq.  44;  Rogers  v. 
13  Vt.  517.  See  also  Whitney  v.  Coap-  Rogers,  75  Hun  (N.  Y.)  133 ;  McGreg- 
man,  39  Barb.  (N.  Y.)  482;  Cole  v,  or  v.  McGregor,  35  N.Y.  218;  Wood 
Wooden,  18  N.  J.  L.  15.  v.  Brown,  34  N.Y.  337;  Price  v.  Brown, 
After  BemoYAl  of  Executor. — An  ex-  60  How.  Pr.  (N.Y.  Supreme Ct.)  511; 
ecutor  may  maintain  a  suit  at  law  Wurts  v,  Jenkins,  11  Barb.  (N.  Y.) 
against  one  who  was  his  coexecutor,  546;  Price  v.  Brown,  lo  Abb.  N.  Cas. 
but  who  had  been  removed  before  the  (N.  Y.  Supreme  Ct.)  67.  See  also  Huff 
commencement  of  the  suit,  to  recover  v.  Thrash,  75  Va.  546;  Morse  v,  Oli- 
the  purchase-money  of  property  bought  ver,  14  N.  J.  Eq.  259;  Saunders  v,  Saun- 
by  the  latter  executor  at  a  joint  sale  ders,  2  Litt.  (Ky.)3i4.  Contra^  Whit- 
made  by  them,  the  payment  of  which  ing  v.  Whiting,  64  Md.  157 ;  Beall  v, 
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y.  Suits  by  avb  AOAnrsT  Pobeigk  Executobs  avb  Abxhutu- 
T0B8 — 1.  Suits  by  Foreign  Executors  ^  and  AdministratoTs— a.  In- 
capacity TO  Sue  in  Official  Character — (i)  The  General 
Rule  of  Disability  to  Sue, — According  to  the  common  law,  as 
recognized  both  in  England  dJiA  the  United  States,  no  suit,  either 
at  law  or  in  equity,  can  be  maintained  by  an  executor  or  admin- 
istrator in  his  representative  character  in  the  courts  of  any 
other  country  or  state  than  that  from  which  he  derives  his  au- 
thority to  act.*     If  he  desires  to  sue  in  a  sister  state  or  foreign 

Hilliarj,  i  Md.  i86.     See  also  Grain  Georgia, — Thomas  v.  Morrisett,  76 

V.  Kennedy,  85  111.  340.  Ga.  384;  Buck  v,  Johnson,  67  Ga.  82; 

In  Elmendorf  v.  Lansing,  4  Johns.  Mansfield  f.  Turpin,  32  Ga.  260.    See 

Ch.  (N.  Y.)  562,  an  executor  who  had  also  Jackson  v.  Johnson,  34  Ga.  511. 

mismanaged  the  estate  was  restrained  Illinois, — Judy    i'.    Keiley,   11   111. 

from  all  further  interference    in    its  211 ;  People  v.  Peck,  4  111.  118. 

management,  and  decreed  to  restore  to  Indiana.  —  Naylor     v.     Moody,    2 

the  plaintiffs  a  bond  and  note  of  the  Blackf.  (Ind.)  247,  3  Blackf.  (Ind.)  92. 

estate  in  his  possession.  Iowa,  —  Karrick  r.  Pratt,  4  Greene 

1.  *'By  the  Phrase  *  Foreiipi  Executor '  (Iowa)  144;  McClure  v.  Bates,  12  Iowa 
the  courts  never  mean  the  mere  non-  77. 

residence  of  the  individual  holding  the  Kansas.  —  Eells  r.  Holder,  la  Fed. 

office,  but  the  foreign  origin  of  the  rep-  Rep.  668,  a  bill  in  equity, 

resentative     character."     Hopper    v.  Kentucky. — Louisville,  etc.,  R.  Co.  r. 

Hopper,  125  N.  Y.  402.  Brantley, 96  Ky.  297;  Marrett  f .  Babb, 

2.  Alabama. — Harrison  f.Mahorner,  91  Ky.  88,  a  bill  in  chancery ;  Fletcher 
14  Ala.  829;  Hatchett  v.  Berney,  65  v.  Sanders,  7  Dana  (Ky.)  345 ;  Loval  r. 
Ala.  39.  See  also  Harris  z*.  Moore,  Johnson, 9  B.  Mon.  (Ky.)  556;  Adams 
72  Ala.  507.  V.  Adams,  11  B.  Mon.  (Ky. )  78;  Moore 

Arkansas. — Fairchild  v.  Hagel,    54  t;.  Tanner,5  T.  B.  Mon.  (Ky.)42. 

Ark.  61 ;  Gibson  v. Ponder,  40  Ark.  195 ;  Louisiana. — Butler^s  Succession,  30 

Clark  V.  Holt,  16  Ark.  267.     See  also  La.  Ann.  887. 

Greer  v.  Ferguson,  56  Ark.  324.  Maine. — Brown  v,  Nourse,  55  Me. 

California.  —  Lewis   v.   Adams,   70  234. 

Cal.  403,   59   Am.  Rep.   423;  Fox  v.  Maryland. — Glenn  v.  Smith,  2  Gill 

Tay,  89  Cal.  350;  McCuIly  v.  Cooper  &  J.  (Md.)  493;  Barton  v,  Higgins,  41 

(Cal.  1896),  46  Pac.  Rep.  82.  Md.  539.     See  also  Smith  v.  Guild,  34 

Connecticut.  —  Perkins  v.  Williams,  Me.  443. 

2  Root  (Conn.)  462,  where  the  plain-  Massachusetts. — Goodwin  v.  Jones,  3 

tiff  was  an   executor    appointed   and  Mass.  514;  Pond  v.  Makepeace,  2  Met. 

qualified    in    Demerara;     d*Auxy    v,  (Mass.)  114;   Cassidy  ?'.  Shimmin,  122 

Porter,  41    Fed.    Rep.  68;   Hobart  i'.  Mass.  406,  a  bill  in  equity.     See  also 

Connecticut  Turnpike  Co.,   15  Conn.  Beaman  x;.  Elliot,  10  Cush.' (Mass.)  172. 

145;  Champlini'.Tilley,  3Day  (Conn.)  Compare   Rand   v.    Hubbard,  4  Met. 

303;  Riley  v.  Riley,  3  Day  (Conn.)  74,  (Mass.)  252. 

repudiating     the     contrary     practice,  Michigan, — Vickery  T'.Beir,i6Mich. 

which  had  continued  after  the  repeal  50. 

of    the    colonial    statute    authorizing  Minnesota. — Pott  v.  Pennington,  16 

suits  by   representatives  qualified    in  Minn.  509. 

neighboring  states  —  a  practice  which  Mississippi. — Riley  v.  Moseley,  44 

had  been  followed  in  Nicole  v.  Mum-  Miss.  37;  Kilpatrick  z;.  Bush,  23  Miss, 

ford,  Kirby  (Conn.)  270.  199;   Boyd  v.  Lambeth,  24  Miss.  433; 

District  off  Columbia. — Vaughan  v.  Klein  v.  French,  57  Miss.  662. 

Northup,   15  Pet.  (U.S.)  i;  Fenwick  Missouri.  —  Naylor   v.   Moffatt,  29 

V.  Sears,  i  Cranch   (U.  S.)  259;  and  Mo.  126;  Gregory  t*.  McCormick,  120 

Dixon  V,  Ramsay,  3  Cranch   (U.  S.)  Mo.  657  [citing  McPike   v.   McPike, 

319 — cases  arising  in  the  District  of  iii  Mo.  216;    Cabanne  r.  Skinker,  56 

Columbia.  Mo.  357;   Morton    v.   Hatch,  54  Mo 

Florida. — Sloan  v.  Sloan,  21  Fla.  589.  41 1] . 
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country,  he  must  there  obtain  letters  testamentary  or  of  admin- 

New   Hampshire. -^  CtLrpenter    v.  396;    Davis  v.  Phillips,  33  Tex.  564; 

Wild,  Smith  (N.  H.)  365.  Summerhill  v.  Mc Alexander,  1   Tex. 

New  Jersey. — Porter  r.  Trail,  30  N.  App.  Civ.  Cas.,  ^  584. 

J.  Eq.  106  [citing-  Clymer   v.  James  Vermont. — Anonymous,  Brajt.  (Vt.) 

(1.  H.  Williamson,  C.),Oct.  1834;  Pel-  103;  Allen  v.  Fairbanks,  36  Fed.  Rep. 

letreau  v.  Rathbone,  i  N.  J.  Eq.  331] ;  40a,  a   bill   in   equity,  distinguishing 

Lewis  V,  Grognard,  17  N.  J.  Eq.  425.  Purple  v,  Whithed,  49  Vt.  i^. 

New  Torh. —  Robinson  v.  Crandall,  Virginia. — Fugate  v,  Moore,  86  Va. 

9 Wend.  (N.  Y.)  425;  Brown  t'.  Brown,  1045,  a  bill  in  equity;    Dickinson  v. 

4  Edw.  Ch.  (N.  Y.)  343;  McNamara  M'Craw,  4  Rand.  (Va.)  158. 

V.  Dwyer,  7  Paige  (N.  Y.)  239;  Vroom  West  J^i>W»i<i.--Crumli8h  v.  Shen- 

V.  Van  Home,  10  Paige  (N.  Y.)  549;  andoah  Valley  R.  Co.,  40  W.  Va.  627. 

Morrell  v.  Dickey,  i  Johns.  Ch.  (N.  Wisconsin.  —  Johnson   v.  Wilson,  i 

Y.)  153;  Williams  7>.  Storrs,  6  Johns.  Pin.  (Wis.)  65;    Moir  v,  Dodson,  14 

Ch.  (N.  Y.)  353;  Doolittle  v.  Lewis,  Wis.  279. 

7  Johns.  Ch.  (N.  Y.)  45;  Metcalf  v.  United  States.  —  Vaughan  v.  Nor- 

Clark,  41  Barb.  (N.  Y.)  45;  Smith  v.  thup,i5  Pet.  (U.  S.)  i;  Kerr  v.  Moon, 

Webb,  I  Barb.  (N.  Y.)  230;  Chapman  9  Wheat.  (U.  S.)  565;  Dixon  v.  Ram- 

r.  Fish,  6  Hill  (N.  Y.)  554;  Matter  of  say,  3  Cranch  (U.  S.)  319;  Fenwick  v. 

Webb,  II  Hun  (N.  Y.)  124,  an  equi-  Sears,  i  Cranch    (U.  S.)   259;    Lewis 

table  action;  Farrlngton  v.  American  v.  M'Farland,  9  Cranch  (U.  S.)  151; 

L.  &  T.  Co.,  18  Civ.  Pro.  Rep.  (N.  Noonan  v.  Bradley, 9  Wall.  (U.S.)  394, 

Y.  Super.  Ct.)  135,  an  equitable  ac-  i2Wall.  (U.S.)  121 ;  Johnson  v. Powers, 

tion;   Johnson    v.  Powers,  139  U.  S.  139  U.  S.  156;  Melius  V.Thompson,  i 

156,  an  equity  case,  on  appeal  from  the  Cliff.  (U.  S.)  125;   Brownson  v.  Wal- 

Circuit  Court  for  the  District  of  New  lace,  4  Blatchf.  (U.  S.)  465;   d'Auxy 

York;  Hopper  v.  Hopper,  125  N.  Y.  v.  Porter,  41   Fed.  Rep.  68;   Eells  v. 

403;  Mills  T'.  Knapp,  39  Fed.  Rep.  592,  Holder,  12    Fed.  Rep.  668;    Mills  v. 

a  bill  in  equity;  Brownson  t;.  Wallace,  Knapp,  39  Fed.  Rep.  592;   Champlin 

4  Blatchf.  (U.  S.)  46^,  in  the  Northern  t*.  Tilley,  3  Day  (Conn.)  303,  a  case  in 

District  of  New  York.    See  also  Smith  the  United  States  Circuit  Court. 

V.  Tiffany,  16  Hun  (N.  Y.)  552.  England. — Tourton  v.  Flower,  3  P. 

North  Carolina.  —  Lee  v.  Gause,  2  Wms.  369 ;  Carter's  Case,Godb.  33 ;  Lee 
Ired.  L.  (N.  Car.)  440;  Brookshire  v.  r/.  Bank  of  England, 8  Ves.  Jr.  44 ;  Atty.- 
Dubose,  2  Jones  Eq.  (N.  Car.)  276;  Gen.  v.  Cockerill,  i  Price  179;  Why te 
Plummer  v.  Brandon,  5  Ired.  Eq.  (N.  v.  Rose,  3  C^  B.  508,  43  E.  C.  L.  842; 
Car.)  190;  Carmichael  v.  Ray,  5  Ired.  Tyler  v.  Bell,  2  Myl.  &C.  89;  Atty.- 
Eq.  (N.  Car.)  365.  Contra^  in  respect  Gen.  t\  Bouwens,  4  M.  &  W.  193.  See 
of  the  capacity  of  an  executor  to  sue  also  Enohin  t'.Wylie,  10  H.  L.  Cas.  19. 
upon  letters  testamentary  issued  upon  In  some  of  the  foregoing  states  the 
a  probate  in  another  state,  Stephens  v.  power  to  institute  suits  has  been  con- 
Smart,  I  Law  Repos.  (N.  Car.)  471 ;  on  ferred  by  statute  (see  infra,  V.  i.  a, 
which  point  see  also  Hyman  v.  Gas-  (3)  Statutes  Authorizing  Actions  in 
kins,  5  Ired.  L.  (N.  Car.)  267.  Official  Character),  hut  the  CKs^^Khove 

Pennsylvania. — Sayre  v.  Helme,  61  cfted  recognize  the  rule  stated  in  the 

Pa.  St.  299,  where  it  was  said  that  the  text  in  the  absence  of  such  statutes, 

rule  in  M'Cullough  v.  Young,  i  Binn.  Joinder  of  Foreign  and  Domeatte  Repre- 

(Pa.)  63, 4  Dall.  (Pa.)  292,  which  sane-  lentatiYes. — Letters  of  administration 

ttoned  a  suit  by  a  foreign  administrator  granted  in  one  state  do  not  give  the 

— and  was  followed  on  that  point  by  appointee  a  right  to  sue  as  ad  minis  tra- 

the  United  States  Circuit  Court  sitting  tor  in   another  state  jointly  with  an 

in  Pennsylvania,  in  Glassell  r.  Wilson,  administrator  appointed   in  the  state 

4  Wash.  (U.  S.)  59, — "has  long  since  where  the  suit  is  brought.     Dickinson 

ceased  to  be   law  in    this    common-  v.  M*Craw,  4  Rand.  (Va.)  158;  Lee  v. 

wealth."  Gause,  2  Ired.  L.  (N.  Car.)  440. 

South  Carolina. — Patterson  v.  Pagan,  Cannot  Prosaouto  a  Special  Proceedlnf . 

18  S.  Car.  584 ;  Reynolds  v,  Torrance,  — The  cases  promulgating  the  doctrine 

2Brev.  (S.  Car.)  59.     See  also  Dial  v.  stated  in  the  text  **do  not  hinge  on 

Tappan,  20  S.  Car.  167.  vmy  form  to  designate  the  proceeding; 

Texas. — Moseby  v.  Burrow,  52  Tex.  the  principle  recognized  in  all  of  them 
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istration,  and  comply  with  s  ich  other  regulations,  if  any,  as  are 

18  that  the  fo^ver  of  an   administrator     receive  a  voluntary  payment  from  the 
does  not  extend  beyond  the  geograph-     debtor  which  will  be  a  Rood  acquittance 


ical  limits  of  the  state  in  which  his 
authority  was  created,  and  the  author- 
ities do  not  use  the  word  action  in  de- 
fining the  extent  of  ihis  power.  That 
a   foreign    administrator    is    restrained 


to  him  even  if  an  ancillary  administra- 
tor should  be  subsequently  appointed." 
McCully  V.  Cooper  (Cal.  i8g6),  46  Pac. 
Rep.  82  [diing  Klein  v.  French,  ^7 
Miss.  662;  Wilkins  v.  Ellett.  108  U.  S. 


and  prevented  from  suing  vo  recover  a     256;  Schiuter  t^.  Bowery  Sa v.  Hank,  117 


debt,  his  due,  *  *  ♦  but  can  be  a  party 
to  a  special  proceeding  which  would 
accomplish  the  same  object,  is  a  pre- 
posterous proposition."  Stewart  v. 
O'Donnell,  2  Dem.  (N.  Y.)  21,  holding 
that  a  foreign  executor  without  domes- 
tic ancillary  administration  could  not 
collect  a  claim  against  another  dece- 
dent's estate  in  New  York,  by  present- 
ment and  reference  of  the  claim  under 
the  statute. 


N.  Y.  125;  Reynolds  v.  McMulicn,  55 
Mich.  56S;  Gray's  Appeal.  116  Pa.  St. 
256].  To  the  same  point,  see  also  Tre- 
cothick  V.  Austin,  4  Mason  (U.  S.)  16: 
Putnam  v.  Pitney,  45  Minn.  242;  Sel 
leek  V.  Rusco,  46  Conn.  370;  Vroom  v. 
Van  Home,  10  Paige  (N.  Y.)  549:  Wil- 
liams V.  Storrs,  6  Johns.  Ch.  (N.  Y.) 
353:  Doolittle  V.  Lewis,  7  Johns.  Ch. 
(N.  Y.)  45,  and  Parsons  v.  Lyman,  20 
N.   Y.   112,  where  the  court  said:   '*  If 


Int«rf!Breiiee  in  Pending  Litigation. — A     residents  of  this  state  have  in  their  pos- 


suit  commenced  by  a  domestic  ad- 
ministrator canrtot  be  discontinued  or 
in  any  way  controlled  by  an  adminis- 
trator duly  appointed  in  another  state. 
Chapman  v.  Fish,  6  Hill  (N.  Y.)  554. 
Bavivor  in  Fame  of  Foreign  Bieproient- 


session  property  which  t>eIongs  to  a 
party  domiciled  abroad,  or  are  indebted 
to  him,  they  may  of  course  recognize 
any  valid  title  claimed  under  him. 
arising  out  of  an  act  in  pais,  by  testa 
ment  or  by  succession  upon  intestacy. 


ative. — Where    the    foreign    represent-  and  may   voluntarily  deliver  over  the 

ative  cannot  sue,  he  cannot  revive  and  property  or  make  payment  of  the  debt, 

prosecute    in    his     official    character    a  Our  jurisdiction  is  not  violated,  nor  oar 

suit   instituted  by  the  decedent.     Vick-  tribunals  in  any  respect  contemned,  by 

ery  v.  Heir,  16  Mich.  50.  such  a  transaction.     Simply,  our  laws 

Construction  of  Statute, — Rev.    Stat,  are   not   invoked   because   in    the   case 

U.   S.,    §  955,   saves   all  personal  suits  supposed  there  is  no  occasion  for  their 

from  abatement  by  the  death  of  either  agency.     If  the  property  or  money  is 

party  before  judgment  where  the  cause  thereupon  taken  by  the  new  possessor 

of    action   survives,    by  providing  that  into  the  foreign  jurisdiction,  we  ba?e 

the   executor  or   administrator    of    the  no  further  concern   with   the    matter." 

deceased  party    may  prosecute   or  de-  Compare   Pond   v.   Makepeace,  2  Met. 

fend  such  suit  to  final  judgment.     "It  (Mass.)  114. 

is  a  more  reasonable  construction  of  But  '*  if  it  be  conceded  that,  in  the 
the  section  to  hold  that  when  Congress  absence  of  prohibitory  statutory  pro- 
authorized  the  continuance  of  a  pend-  visions,  a  voluntary  payment  of  a  debt 


ing  suit  in  the  name  of  the  executor 
or  administrator,  it  meant  to  refer  to 
an  executor  or  administrator  who  was 
competent  to  begin  the  action." 
Kropfl    V.    Poth,    19    Fed.    Rep.    200, 


to  the  domiciliary  representative,  by 
a  debtor  residing  in  a  different  jaris* 
diction,  there  being  no  domestic  ad- 
ministrator appointed,  will  be  a  good 
discharge,  it  is  clear  that,  if  a  domestic 


holding   that  a    foreign    representative  administrator  is  appointed,  the  foreign 

cannot   continue   the   suit   without  tak-  administrator  has  no  authoritv  to  col- 

ing  out  letters  in   the  state  where  the  lect  the  debt,  and  a  voluntary  paymeot 

suit   is   pending.     For  a  like  construe-  to  him  would  be  no  bar  to  a  subsequent 

tion  of  the  Georgia  statute,  see  Jones  suit  brought  by  the  domestic  adminis- 

V,  Lamar,  77  Ga.  149.  trator  to  recover  the  same  debt"    Equi- 

Voluntary   Payment   or   Surrender   to  table  L.   Assur.  Soc.  v.  Vogel.  76  Ala. 


Foreign  Representative. — "Where  there 
are  no  debts  owing  by  the  estate  in  the 
jurisdiction   where   the    foreign    debtor 


441.     See  also  Reynolds  v.  McMullen, 
55  Mich.  578. 

"  The  DoctHne  of  the  EngUsk  Omrts 


resides,  and  no  ancillary  administration  is  that  such  payment  or  surrender  af* 
has  been  granted  there,  the  principal  fords  no  protection  against  the  claim 
administrator  may  in  such 'foreign  state     of    a    domestic    administrator"   snbse* 
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there  prescribed  by  law.* 

(2)  Capacity  Acquired  pending  Suit — (a)  By  Taking  Out  Bomeitie 
AodUary  Letters.— At  Common  Law  a  plaintiff  cannot  amend  by  declaring 
upon  a  right  which  accrued  subsequent  to  the  commencement  of 
the  action,*  and  it  seems  that  a  plaintiff,  suing  as  a  foreign  repre- 
sentative, cannot  amend  by  declaring  as  a  domestic  representa- 
tive upon  letters  granted  pending  the  action.' 

In  Chancery,  if  a  foreign  representative  sues  in  his  ofHcial  capacity 
without  obtaining  letters  testamentary  or  of  administration  in 
the  state  where  the  suit  is  brought,  and  no  objection  is  raised  by 
pleading,^  a  grant  of  letters  at  any  time  before  the  hearing  is 
sufficient,*  and   if  objection  be  taken  by  pleading,  the  granting 

quently  appointed      Hatchett  v.  Berncy,  dent   of   Connecticnt  to  recover  a  debt 

65  Ala.  46,  citing  Wharton,  Conflict  of  which  was  due   and  payable  in  Massa- 

Laws,  §  626.     See  also   Story,  Conflict  chusetts.     The  only  occasion  for  bring- 

of  Laws.  §  515  a,  ing  the  suit  in  Vermont  was  to  subject 

Statutory  Restriction,  —  Under  the  by  trustee  process  a  credit  there  in 
Alabama  Code  of  1876,  g§  2637-2640,  favor  of  the  debtor.  It  was  held  that 
authorizing  a  foreign  executor  or  ad-  the  suit  was  maintainable  because  the 
minisirator  10  maintain  suits  and  re-  credit  which  it  was  sought  to  reach 
cuver  or  receive  property  in  Alabama,  was  not  a  subject  of  local  administra- 
upon  condition  that,  before  judgment  tion  within  the  provision  of  the  Vcr- 
or  receipt  of  the  property,  an  authen-  mont  statute.  In  the  course  of  its 
tiraied  copy  of  his  letters  shall  be  opinion  the  court  said :  "  In  all  the 
filed  in  the  office  of  the  probate  judge,  cases  cited,  and  in  all  the  books  re- 
etc  ,  it  was  held  that  a  voluntary  deliv-  ferred  to,  the  ground  on  which  admin- 
cry  of  properly  to  the  foreign  repre-  istrators  have  been  held  incapable  of 
srntative  would  not  be  valid  at  law  maintaining  a  suit  in  a  foreign  juris- 
as  against  the  domestic  administrator  diction  is  that  the  subject-matter  of  the 
subsequently  appointed,  but  that,  in  a  suit  was  the  subject  of  local  admiiiis- 
proper  case,  relief  could  be  had  against  tration  within  such  foreign  jurisdic- 
the  latter  in  equity.  Hatchett  v.  Ber-  tion  —  was  something  [of]  which  the 
ney,  65  Ala.  39,  cited  with  approval  in  creditors  of  the  deceased  residing  within 
Ferguscm  ''   Morris,  67  Ala.  389.  such    foreign    jurisdiction    were,    under 

1.  Wliere  Only  One  Debt  le  Dae. — In  the  local  laws,  entitled  to  have  admin- 

Sayre  v   Helme,  61    Pa.  St.   299,  where  istration  at  their  homes  for  their  bene- 

ihe  authority   of  an   executor  to  main-  fit,  as  against  being  obliged  to  go  into 

lain  a  suit  in  Pennsylvania  was  denied,  the  jurisdiciion  of  principal  administra- 

ibe  court  said:    "That   there  was  but  tion  to  enforce  and   get  satisfaction   of 

a  single  debt  to  be  collected  in  Penn-  their    claims.  *  *  *  This     suit    is    not 

syivania  did  not  validate   an   authority  brought   to   recover  anything,  or  to  re- 

which  was  otherwise  invalid.     De  min-  cover   for   anything,  of  which  any  pro- 

iniis  is  an  inappropriate  maxim  in  such  bate  court  in  Vermont  could  lake  cog- 

a  case.     One  demand  might  be  the  en-  nizance,  or  exercise  any  function." 
I. re  assets   of    even   a   large   estate  ;   it        8.  See   Cox   v.    Lacey,    3   Litt.  (Ky.) 

would  not  do,  therefore,  to  make  this  335  ;  Barnes  t--.  Gibbs,  31  N.  J.  L.  317. 
ilie  lest,  *  •  *  To  allow  it  would  be  to        8.  See  Wright  v,  Gilbert,  51  Md.  146; 

enable  executors  or  administrators  au-  Jackson  v.  Scanland,  65  Miss.  488. 
ih'»rized    by   a   foreign    jurisdiction,   to        4  See    infra,   V.    i.    e.    Objection  for 

collect  and  carry  away  the  assets  of  a  Incapacity  to   Sue,   and  IVaiver  of  Ob- 

foreign  decedent's    estate    and    compel  jection. 
domestic  claimants  to  follow  them."  6.  Goodrich   v,    Pendleton,    4   Johns. 

Foundation  of  the  Rnle— Yielda  Where  Ch.  (N.  Y.)  549;   Osgood  v,  Franklin,  2 

local   A 1  ministration    Impoieible.  —  In  Johns.  Ch.  (N.  Y.)  i;   Gray  v,  Franks, 

Purple  V.  Whithed,  49  Vt.  187.  an  ad-  86  Mich.  382;  Erwin  v.  Hill,  51  Ala. 
ministratr>r  appointed  in  Massachusetts,  583;  Fell  v.  Lutwidge,  2  Atk.  120; 
where  the  intestate  resided  at  ihe  time  Humphreys  v.  Humphreys,  3  P.  Wms. 
of  his  death,  sued   in  Vermont  a  resi-    351;   Patten  v.   Panton.  cited  in   Bacon 
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of  such  letters  may  be  charged  by  way  of  supplement  or  amend- 
ment to  the  bill.* 

Under  the  Codes  there  is  practically  the  same  privilege  of  intro- 
ducing facts,  either  by  way  of  supplemental  complaint  or  amend- 
ment, as  by  supplemental  bill  or  amendment  in  the  chancer)' 
practice.* 

(b)  By  Compliance  with  Statutory  Conditioae. — Where  the  statute  au- 
thorized a  foreign  representative  to  sue  "  upon  filing  his  letters," 
etc.,  it  was  held  that  an  omission  to  comply  with  the  statute 
before  suit  brought  was  cured  by  filing  the  letters  pendente 
lite?  But  the  opposite  effect  was  given  to  a  statute  authoriz- 
ing an  action  "provided  that,  before  commencing"  the  action, 
the  plaintiff  should  comply  with  the  same  requirement.* 

Abr.,  tit.  Executors  and  Administra-  because  the   issuance  of  such  letters 

tors,  E.  PI.  14.     See  also  Pelletreau  v,  was  a  material  and  necessary  matter 

Rathbone,  i  N.  J.  Eq.  335 ;  Feustmann  to   be  averred.    The  court  refrained 

V,  Gott,  65  Mich.  592.      Compare  Ma-  from  expressly  deciding  the  further 

son  7'.  Atlanta  F.  Co.  No.  i,  70  Ga.  604.  question  whether  the  action  could  be 

1.  Goodrich  v,  Pendleton,  4  Johns,  sustained  under  the  state  of  facts  set 
Ch.  (N.  Y.)  549,  holding,  however,  up  in  the  amendment,  but  indicaied 
that  if  no  amendment  is  made,  the  ob-  its  opinion  as  follows:  "It  cannot  be 
jection  must  prevail  at  the  hearing,  and  questioned  that,  under  the  liberal  pro- 
require  a  dismissal  of  the  bill ;  Gid-  visions  of  the  code  of  Iowa  touching 
dings  7'.  Green,  4  Hughes  (U.  S.)  449;  amendments,  the  Supreme  Court  of 
Swatzel  V,  Arnold,  i  Woolw.  (U.S.)  Iowa  has  sustained  changes  in  the  par- 
383;  Humphreys  v.  Humphreys,  3  P.  ties  plaintiff,  and  other  amendments 
Wms.  351.  See  also  supra^  III.  3.  Ca-  which  in  principle  would  seem  to  jus- 
pacity  to  Sue  Acquired  pending  Suit;  tify  the  court  in  holding  in  the  present 
and  article  Amendments,  vol.  i,  pp.  case  that  the  action  could  be  main- 
471,479,481.  tained.*'     Ci7/»^  Wells  r.  Stomback, 

In  Buck  V,  Buck,  11  Paige  (N.  Y.)  59  Iowa  376.  See  also  Erwin  r.  Hill, 
170,  it  was  held,  as  stated  in  the  sylla-  51  Ala.  583.  Compare  the  cases  cited 
bus,  that  **  where  an  executor  appoint-  in  the  next  note, 
ed  by  a  foreign  tribunal  files  a  bill  in  Taxaa. — In  Henry  v.  Roe,  83  Tex.  446, 
chancery  here,  and  subsequently  takes  the  plaintiff,  who  sued  as  a  foreign  ex- 
out  letters  testamentary  in  this  state,  ecu  tor,  was  allowed  to  amend  by  show- 
he  may  state  in  his  bill  the  fact  of  the  ing  that,  after  the  suit  was  commenced, 
granting  of  letters  testamentary,  in  this  he  took  out  ancillary  letters  in  Texas, 
state,  by  way  of  amendment.  This  is  New  York. — The  doctrine  inchancery, 
an  exception  to  the  general  rule  that  that  the  taking  out  of  letters  at  any  time 
facts  which  have  occurred  since  the  iil-  before  the  hearing  is  an  answer  to  the 
ing  of  the  bill  must  be  brought  before  objection  that  a  complainant  is  a  for- 
the  court  by  supplemental  bill,  and  not  eign  administrator,  the  objection  not 
by  way  of  amendment.  "  having  been  takien  in  tlie  pleading,  vas 

2.  See  the  preceding  note,  and  article  referred  to  with  approval  in  Robbins 
Supplemental  Pleadings;  and  ar-  v.  Wells,  36  How.  Pr.  (N.  Y.  Super, 
tide  Amendments,  vol.  i,  p.  S'^*jetseq.  Ct.)  15,  18  Abb.  Pr.  (N.  Y.)  191. 

Iowa. — In  McAleer  v.  Clay  County,  S.  Smith  v.  Peckham,  39  Wis.  414, 

38  Fed.  Rep.  707,  a  case  in  the  United  where  the  omission  was  characterized 

States  Circuit  Court  for  the  District  of  as  **  a  mere  disability  to  sue,  not  going 

Iowa,  the  plaintiff,  suing  as  a  foreign  to  the  right  of  action." 

administrator,  amended  his  petition  by  4.  Fogle  v.  Schaeffer,  23  Minn.  304, 

averring  that  since   the  filing  of  the  where  the  court  said:  ** As  *  *  *  ibc 

original  petition  auxiliary  letters  had  authority  of  a  foreign  administrator,  as 

been  granted  to  him  in  Iowa.     It  was  such,  to  commence  an  action  in  this 

held  that  the  amendment  could  not  be  state,  is  wholly  dependent  upon  the 

stricken  out  on  motion  as  Irrelevant,  statute,  it  follows  that  he  must  com* 
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(3)  Statutes  Authorizing  Actions  in  Official  Character — EnUrge- 
M0iit  of  CommoiL-law  Power. — By  statute,  in  some  of  the  states,  a  for- 
eign representative  is  authorized  to  maintain  suits  in  a  domestic 
court  to  the  same  effect  as  a  domestic  representative  and  with- 
out any  conditions  annexed  to  the  exercise  of  the  right,'  or 
upon  compliance  with  certain  prescribed  conditions,  such  as  the 
filing  of  an  authenticated  copy  of  his  letters  in  the  court  where 
the  suit  is  brought  *  or  by  filing  an  authenticated  copy  of  his 

mence  his  action  upon  the  terms  which  Tftmimi.  —  Gen.  Stat.,  c.  37,  f  203, 
the  statute  prescribes,  and  not  other-  quoted  in  Cadj  v.  Bard,  si  Kan.  6to. 
wise.  If  he  commences  an  action  upon  A  foreign  administrator  with  the  will 
anj  other  terms,  he  commences  it  with-  annexed  may  sue  out  an  order  of  at- 
out  autlioritj,  and,  if  proper  objection  tachment  in  the  state  of  Kansas.  Dun- 
is  taken,  his  action  must  fail.  He  must,  lap  v.  McFarland,  35  Kan.  488.  See 
therefore,  file  the  prescribed  authenti-  also  Ravenscraft  v.  Pratt,  aa  Kan.  25. 
cated  copy  before  the  commencement  He  may  sue  to  recover  any  debt  which 
of  his  action,  and  his  failure  to  do  so,  would  be  assets  in  his  han  \  Eells  v, 
if  properly  objected  to,  is  fatal,  and  Holder,  12  Fed.  Rep.  668  ^  Dist.  of 
cannot  be  cured  by  a  filing  after  the  Kan.),  where  the  court  said,  in  corn- 
commencement  of  his  action."  To  the  menting  upon  the  scope  of  the  statute : 
same  effect,  see  Karrick  v,  Pratt,  4  *<I  am  not  prepared  to  say  that  it  does 
Greene  (Iowa)  144;  and,  as  tending  to  not  authorize  such  an  executor  or 
support  the  same  views,  see  Jackson  v.  administrator,  in  the  absence  of  admin> 
Scan  land,  65  Miss.  481.  istration  in  this  state,  to  sue  in  this 
1.  Ailuuiaas.  —  Mansf.  Dig.,  f  4937,  state  upon  any  debt  upon  which  the 
quoted  in  Fairchild  v.  Hagel,  54  Ark.  deceased  might  have  sued  at  the  time 
61,  and  Lawrence  v.  Nelson,  143  U.  S.  of  his  death.  *  *  *  It  is  enough  for  the 
122.  How  far  the  statute  enlarges  the  present  to  hold  that  the  debt  sued  for 
|K>wers  of  ancillary  foreign  represent-  was  assets"  in  the  foreign  state. 
ativea  was  discussed  in  Clark  v.  Holt,  Maryland. —  Code,  art.  93,  §  76,  con- 
16  Ark.  257,  but  not  expressly  deter-  ferring  the  right  to  sue  only  upon  ex- 
mined*  further  than  to  hold  that,  where  ecutors  or  administrators  having  letters 
letters  testamentary  were  granted  in  obtained  in  the  District  of  Columbia. 
Kentucky,  an  ancillary  administrator  See  Mangun  v.  Webster,  7  Gill  (Md.) 
appointed  in  Tennessee  could  maintain  78;  Wright  v.  Gilbert,  51  Md.  146. 
a  suit  in  Arkansas  to  recover  assets  of  Nebraska. — Comp.  Stat.,  c.  23,  ^  337, 
the  estate  unlawfully  taken  out  of  his  auoted  in  McAnulty  v,  McClay,  16 
actual   possession   in   Tennessee    and  Neb.  421 . 

brought  into  Arkansas.  Ohio.  —  Rev.  Stat.,  4  6133,  quoted  in 

mrtrlct  of  (kfliimliia. — Act  of  Febru-  Price  v.  Morris,  5  McLean  (U.  S.)  4,  a 

ary  28, 1887, 24  Stat,  at  L.,  p.  431 ,  which  case  in  the  Circuit  Court  for  the  Dis- 

Is  substantially  a  reenactment  of  the  Act  trict  of    Ohio,   where  the   record  of 

of  1812,  4  II,  quoted \n}A2ic\iey  v.  Coxe,  foreign  appointment  and  letters  of  ad- 

18  How.  (U.  S.)  103,  where  it  was  held  ministration,  duly  certified,  was  held 

that  an  administrator  appointed  in  the  to   be    sufficient    evidence   of    official 

Cherokee  nation  could  maintain  a  suit  character. 

for  money  In  the  District  of  Columbia.  S.  Georgia. — By  the  Act  of  1850,  codi- 
The  effect  of  the  statute  is  **  that  a  fied  in  sections  2450,  2614,  2615,  of  the 
foreign  administrator,  as  respects  any  Code,  a  foreign  executor  or  adminis- 
right  of  action,  is  put  upon  exactly  the  trator  may  enforce  in  any  court  in 
same  footing  as  a  domestic  administra-  Georgia  '*  any  right  of  action,  or  re- 
tor,  in  this  Jurisdiction."  Weaver  v,  cover  any  property  belonging  to  the 
Baltimore,  etc.,  R.  Co.,  21  D.  C.  499,  deceased,  or  accruing  tc  his  personal 
holding  that  a  foreign  administrator  representative  as  such,'*  but  he  must 
may  maintain  an  action  for  damages  file,  pending  the  action,  an  authenti- 
for  the  death  of  his  intestate  caused  by  cated  exemplification  of  the  letters 
the  negligence  of  another  in  the  foreign  testamentary  or  of  administration  with 
Juiisdiction.  Sec  also  Blydenburgh  v,  the  clerk  of  the  court,  to  become  part 
Lowry,  4  Cranch  (CO.)  366.  of  the  record. 
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letters  in  the  probate  court,*  or  by  producing  an  authenticated 

Under  the  statute  an  action  ex  delicto  Hev  Jeney. — Bj  the  Act  of  1879,  p. 

ma/  be  maintained  as  well  as  one  ex  28,  quoted  in  Hajes  v.  Pratt,  147  U.  S. 

contractu.     Averitt  v.  Pope,  30  Ga.  660.  557,  it  is  provided  that  "  anj  executor 

A  foreign  administrator  de  bonis  non  or  administrator,  bj  virtue  of  letters 

cum  testamento  annexo  cannot  be  made  obtained  in  another  state,  may  prose- 

a  party  by  scire  facias  to  revive  a  suit  cute  any  action  in  any  court  of  this 

at  law  which  was  brought  by  a  foreign  state,  without  first  taking  out  letters  in 

executor  who  has  died  pending  the  ac-  this  state ;  provided  such  executor  or 

tion.    Jones  v.  Lamar,  77  Ga.  i^^,  fol-  administrator  shall,  upon  commencing 

lowed  in  Isbell  v,  Blanchard,  94  Ga.  678.  suit,  file  in  the  office  of  the  clerk  of  the 

But   the  cause  of  action   remains  in  court    in    which   such   suit    shall   be 

force  and  may  be  asserted  in  a  new  and  brought,  an  exemplified  copy  of  the 

independent  suit  by  the  administrator  record  of  his  or  their  appointment." 

de  bonis  non.     Patterson  v.  Blanchard  1.  In  Alahama  the  Code  of  1886,  ^ 

(Ga.  1896),  25  S.  E.  Rep.  572.  2290,  2294,  provides  that  a  foreign  rep- 

The  plaintiff  will  be  nonsuited  un-  resentative  may  maintain  suits  by  re- 
less  he  complies  with  the  statute.  It  cording,  at  any  time  before  judgment, 
is  not  nece'  .ary  for  the  defendant  to  a  copy  of  his  letters,  duly  authenticated 
plead  hi  .ailure  to  do  so  in  bar  of  the  according  to  the  laws  of  the  United 
action.  Mansfield  f.  Turpin,  32  Ga.  States,  in  the  office  of  the  judge  of  pro- 
260;  Buck  V.  Johnson,  67  Ga.  82;  Tur-  bate  of  the  county  in  which  suit  is 
ner  v.  Linam,  55  Ga.  253,  holding  that  brought,  and  by  giving  bond,  with  sure- 
it  is  not  sufficient  to  file  an  exemplified  ties,  etc.,  to  the  judge  of  probate.  It  is 
copy  of  the  order  of  appointment  with-  also  provided  that,  before  judgment  is 
out  an  authenticated  copy  of  the  let-  rendered,  the  plaintiff  must  prove  that 
ters.  he  has  complied  with  the  statutory  con- 

Forothercases  bearing  upon  the  Stat-  ditions,  and  that  **  failing  to  do  so  he 

ute,  see  Russell  v.  Hubbard, 76  Ga.  618;  cannot  recover.** 

Thomas  v.  Morrisett,76  Ga.  384;  Me-  In  Harris  v.  Moore,  72  Ala.  507,  it 

chanics*,  etc..  Bank  v.  Harrison,  68  Ga.  was  held  that,  if  the  plaintiff's noncom- 

463.  pliance  with  the  statutory  requisites  is 

In  Kantncky  a  foreign  representative  shown  by  special  plea,  but  the  court 

may  prosecute  actions  '*for  the  recov-  dismisses  the  bill  on  another  ground, 

ery  of  debts  due"  to  the  decedent  by  the  appellate  court  will  nevertheless  af- 

giving  bond,  with  surety,  and  by  filing  firm  the  decree,  although  the  statute  of 

a  properly  authenticated  copy  of  his  limitations  has  since  barred  a  recovery 

letters.     Gen.  Stat.  Ky.,  c.  39,  art.  2,  by  the  domestic  administrator.    For 

H  43 »  44*  other  cases  sustaining  this  view  of  the 

The  statute  'does  not  authorize  suit  prohibitory  nature  of  the  statute,  see 

by  a  foreign  representative  for  personal  Hatchett  v,  Berney,  65  Ala.  39 ;  Fergu- 

injuries   suffered   bv  the  decedent  in  son  v.  Morris,  67  Ala.  389. 

Kentucky  through  the  defendant's  neg-  Under  the  prior  statute  of  1821,  which 

ligence,      Louisville,  etc.,   R.  Co.  v.  was  nearly,  but  not  precisely,  identical 

Brantley,  96  Ky.  297.  with  the  code  provisions  above  men- 

Nor  can  he  prosecute  a  suit  to  en-  tioned,  it  was  held  that  a  noncorapli- 

force  the  specific  performance  of  a  con-  ance  with  the  statute  must  be  shown 

tract.     Marrett  v.  Babb,  91  Ky.  88.  by  special  plea — that,  after  judgment 

If  there  be  an  executor  or  adminis-  for  die  plaintiff,  the  objection  could 

trator  qualified  in  Kentucky,  he  alone  not  be  raised  in  the  Supreme  Court 

shall  have  power  to  sue.     Gen.  Stat,  unless    the    defendant    *'  appeared  in 

Ky.,  c.  39,  art.  2,  §  45;  Conner  V.Paul,  court    and    insisted    that    the    plain- 

12  Bush  (Ky.)  144;  Moore  I'.  Tanner,  tiff    should    entitle    himself  to  judg- 

5  T.  B.  Mon.  (Ky.)  42.  ment  by  producing  the  evidence  of  his 

For  cases  decided  under  the  compact  representative  character."    Cloud  r. 

with  Virginia,  see  Emerson  v.  Staton,  Golightly,  5  Ala.  654,  explained  and 

3  T.  B.  Mon.  (Ky.)  116;   Thomas  zk  distinguished  in  Harris  v.  Moore,  7a 

White,  3  Litt.  (Ky.)  177;  and,  under  Ala.  507. 

the  Act  of  1812,  Loval  v.  Johnson,  9  In  mnnesota,  under  Gen.  Stat.,  c.  77, 

B.  Mon.  (Ky.)  556;  Huling  v.  Fort,  2  f  6,  a  foreign  representative,  who  has 

^itt'  (Ky.)  193.  filed  in  the  probate  court  a  duly  authen- 
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copy  of  his  letters,*  and  giving  to  the  proper  tribunal  a  satis- 

ticated  copy  of  his  letters  and  appoint-  wills  or  letters  of  administration  duly 
ment,  may  maintain  an  action  in  the  obtained  in  any  of  the  states  or  tern- 
same  manner  as  a  domestic  representa-  tories  in  the  United  States,  and  prop- 
tive.    See  Fogle  v.  Schaeffer,  23  Minn,  erly  authenticated  under  the  Act  of 
304;  Pott  V,  Pennington,  16  Minn.  509.  Congress  of  the  26th  of  May,  A.  D. 

Kisaiflslppl  Code  of  1892,  ^  1925,  em-  1790,  shall  be  authorized  to  maintain 

powers  a  foreign  representative  to  sue  actions  in  the  several  courts  in  this 

to  recover  property  or  debts  upon  filing  state,  under  the  same  rules  and  regu- 

in  the  chancery  court  (which  is  the  lations  as  other  plaintiffs."    Rev.  Stat, 

probate  court)  of  the  county  a  certified  Fla.,  ^  1912.      See  Sullivan  v.  Hon- 

copy  of  the  record  of  his  appointment  acker,  6  Fla.  372 ;  Margarum  v,  J.  S. 

and  qualification,  and  a  certificate  of  Christie  Orange  Co.,  37  Fla.  165. 

the  officer,  before  whom  he  is  liable  to  In  nUnolB  the  statutory  provision  is 

account,  that  he  is  liable  to  account  substantially  the  same  as  that  in  Flor- 

before  such  officer.  ida,  above  quoted.     Rev.  Stat.  111.,  c. 

As  to  what  constitutes  a  sufficient  3,  §  42. 

authentication  of  the  foreign  letters,  The  foreign  representative  may  sue 

see  Hope  r.  Hurt,  59  Miss.  174.  out   execution  upon  a  judgment  ren- 

The  statute  has  no  application  to  ac-  dered  in  favor  of  his  intestate  in  his 

tions  for  the  recovery  of  real  estate,  lifetime.    Keefer  t;.  Mason,  36  111.  406. 

Sims  V.  Hodges,  65  Miss.  211.  He  may  foreclose  deeds  of  trust  given 

Without  a  compliance  with  the  stat-  to  secure  promissory  notes  due  to  his 
ute,  a  foreign  administrator  cannot  intestate.  Hickoxf.  Frank,  102  111.  660. 
take  out  an  execution  on  a  domestic  He  may  appear  in  court  in  any 
judgment  rendered  in  favor  of  the  intes-  form  in  which  it  may  become  neces- 
tate  in  his  lifetime;  and  after  an  alias  sary  for  him  to  appear  in  order  prop- 
execution  thus  issued  without  authority  erly  to  prosecute 'or  enforce  any  of  the 
has  been  quashed,  he  cannot,  upon  claims  of  the  estate  of  his  testator, 
subsequently  qualifying  under  the  stat-  Decker  v.  Patton,  20  111.  App.  215. 
ute,  take  out  a  valid  pluries  execution.  If  the  defendant  desires  to  attack  the 
Jacksonr.Scanland,  65  Miss.  481,  hold-  validity  of  the  letters  produced  in 
ing  that  the  qualification  had  no  rela-  evidence,  he  must  put  the  facts  in  issue 
tion  back  so  as  to  validate  the  alias  by  plea;  otherwise,  the  objection  is 
execution  and  thus  intercept  the  run-  waived.  Dye  v.  Gritton,  29  111.  App. 
ning  of  the  statute  of  limitations.  54.     See  Collins  v,  Ayers,  13  111.  358. 

llie  objection  that  the  plaintiff  has  .    In  Indiana  a  foreign  representative 

failed  to  comply  with  the  statute  may  may  sue  **in  like  manner  and  under 

be  made  for  the  first  time  in  the  Circuit  like  restrictions  as  a  resident;  and  a 

Court  on  appeal  from  a  justice's  court,  copy  of  his  letters,  duly  authenticated, 

Hope  V.  Hurt,  59  Miss.  174.  •  »  *  being  produced  and  filed  in  the 

InWiaconsln,  Rev.  Stat,  $3267,  author-  court  in  which  such  suit  is  brought, 

izes  suits  by  a  foreign  representative  shall  be  sufficient  evidence  of  his  due 

upon  filing  his  original  appointment  or  appointment."    Rev.  Stat.  Ind.,  ^  2298. 

a  copy  thereof  in  a  county  court.    (The  The  statute  applies  only  to  the  rules 

county  court  is  the  probate  court.)  of  evidence  and  not  to  those  of  plead- 

It  is  sufficient  if  the  evidence  of  his  ing.     Hence  the  declaration  need  not 

appointment    is  filed   in  any   county  state   that  the  letters  were  produced 

court;  it  need  not  necessarily  be  filed  and  filed,  etc.     Jelly  t^.  Stevens,  4  Ind. 

in  the  county  where  the  decedent  had  510.     And  a   plea  in   abatement  that 

property    or    in    which    the    suit    is  the    letters    were    not    filed    may   be 

brought.     Murray    v,   Norwood,    77  stricken  out  as  frivolous.     Upton  v, 

Wiii.  405.  Adams,  27  Ind.  432.    To  the  same  ef- 

As  to  the  proper  time  and  mode  of  feet,  see  Jeffersonville  R.  Co.  v.  Hen- 
taking  advantage  of  the  plaintiff's  dis-  dricks,  26  Ind.  228. 
ability  to  sue,  and  the  effect  of  com-  The  plaintiff's  right  to  sue  as  such 
plying  with  the  statute  after  suit  is  can  be  questioned  only  by  a  plea  under 
commenced,  see  Smith  v,  Peckham,  oath.  Matlock  t;.  Powell,  14  Ind.  378; 
39  Wis.  414.  Jeffersonville  R.  Co.  v.  Hendricks,  26 

1.  Floiida. — "  Executors  and  admin-  Ind.  228. 

istrators  who  shall  pro$luce  probate  of  Under  a  former  statute  the  plaintiff 
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factory  bond  for  faithful  administration.^ 

8eope  and  Effbct. — These  statutes  do  not  create  any  implication 
of  authority  to  prosecute  suits  against  a  foreign  representative,* 
nor  do  they  give  him  a  right  to  sue  after  the  appointment  of  a 
local  administrator  having  the  same  right,'  or  power  to  sue  for 
anything  which  cannot  become  assets  in  his  hands,^  nor  to  prose- 
cute suits  for  claims  which  a  local  representative  could  not  en- 
force,* nor  to  apply  for  a  license  to  sell  real  estate.* 

A  Capacity  to  Sue  in  Individual  Character — (i)  Gen- 
eral Statement  of  the  Rule. — In  certain  cases  a  domestic  repre- 
sentative  may  sue  in  his  individual  character  to  recover  assets  of 
the  estate,  or  otherwise  to  vindicate  and  enforce  his  title  thereto;^ 
and  it  is  a  general  rule  that  under  like  circumstances  an  action 
by  a  foreign  representative  may  be  maintained  in  his  own  name 
without  recourse  to  any  local  administration.'     And  of  course 

was  required  to  file  his  letters  in  the  complained  of  bj  the  plaintiff  in  that 

Circuit  Court  of  the  count j  before  suit. 

commencing  suit.     Naylor  v.  Moody,        S.  Gibson  v.  Ponder,  40  Ark.  195. 
3  Blackf.  (Ind.)  93,  3  Blackf.   (Ind.)        4.  Fairchild  v,  Hagel,  54  Ark.  61. 

347.  holding  that  a  foreign  administrator 

. —  The  Act  of  1809,  quoted  could  not  sue  to  recover  lands  of  the 


in  Smith  v.  Mkbry,  7  Yerg.  (Tenn.)  intestate,   because,   by   the   Arkansas 

39,  authorized  the  prosecution  of  suits  statute,  ther  were  assets  for  the  local 

by   foreign   executors    provided   they  representative,  and  no  other, 

should  '*  produce  a  certified  copy  of  5.  Pott  v.  Pennington,  16  Minn.  509, 

the    letters    testamentary    under    the  holding,  for  the  reason  stated  in  the 

hand  and  seal  of  the  clerk,*'  etc.     In  text,  that  a  foreign  executor  could  not 

the  case  just  cited  it  was  held  that  a  maintain  an  action  for  trespass  upon 

certified   copy  of    the   record  of  the  real  estate  in  Minnesota. 

court,  containing  the  will,  its  proof,  6.  McAnulty  v.    McClay,   x6  Neb. 

and  the  qualification  of  the  executor,  418,  holding  that  the  statute  has  refer- 

was  as  full  and  conclusive  evidence  of  ence  only  to  ordinary  actions, 

the  grant  of  letters  as  any  amplifica- .  As  to  the  sufliciency  of  evidence  of 

tion  of  the  same  matter  in  the  form  of  representative  character,  see  Cheney  t». 

letters  issued  by  the  clerk.  Stone,  39  Fed.  Rep.  885. 

1.  AlabaxiiaCodei886, 4339o,subd.3.  T.  See  supra,   I.   3.    When  Refre- 

Kentucky. — Gen.  Stat.,  c.  39,  art.  3,  sentative  may  Sue  in  either  Oficieler 

§4  43,  44.  Individual  Capacity. 

a.  Gordon  v,  Clarke,   10  Fla.   179;  8.  Tha  Dlflttnetton  between  suits  and 

Sloan  V.  Sloan,  31  Fla.  589;  Vaughan  causes  of  action  in  a  representative  and 

v.  Northup,  15  Pet.  (U.  S.)  i ;  Greer  those  in  an  individual  capacity  is  ac- 

V,  Ferguson,  56  Ark.  324,  distin^ish-  centuated  in  the  following  cases:  Fox 

f»^ Lawrence  v.  Nelson,  143  U.  S.  315.  v.  Tay,  89  Cal.  339;  Barrett  r.  Barrett, 

See  infra,  V.  3.  a.  The  General  Rule  8  Me.  346;  Klein  v.  French,  57  Miss. 

of  Euemftion  from  Suit,  and  V.  3.  <:.  663;     Rogers  v.    Hatch,   8  Nev.  35! 

Objection  for  Nonliability  to  Suit,  and  Nichols  v.  Smith,  7  Hun  (N.  Y.)  5»>; 

Waiver  of  Objection.  Petersen  v.  Chemical  Bank,  33  N.  Y. 

By  Btatata.— But  see  Decker  v.  Pat-  35 ;  Robinson  v.  Crandall,  9  Wend.  (N. 

ton,  30  111.  App.  310,  where  it  was  held  Y.)  435 ;  Lee  v.  Gause,  3  Ired.  L.  <N. 

that,  under  the  Illinois  statute  which  Car.)  440;    Brookshire  r.  Dubose,  2 

provides  only  for  suits  by  foreign  rep-  Tones  Eq.  (N.  Car.)  376;  Beckham  r. 

resentatives,   a   foreign  executor  was  Wittkowski,  64  N.  Car.   464;  Moore 

properly  made  a  party  defendant  by  v.  Fields,  43  Pa.  St.  467 ;  Summerhill 

scire  facias  to  a  writ  of  error  sued  out  v.  McAlexander,  z  Tex.  App.Civ.Cas, 

against  his  testator,  who  had  been  a  $584.    See  also  Smith  v.  Webb,  i  Barb, 

defendant     to  a  bill  to   redeem,   and  (N.  Y.)33o. 

^ad  died  after  renditipn  ojf  the  decree  In  Smith  v,  Cuyler,  78  Ga.  66cv  the 
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the  same  rule  holds  where  he  sues  upon  an  independent  title  as 
devisee  or  legatee,^  or  as  a  trustee  holding  the  legal  title  to 
property  not  assets  of  the  estate.^ 

court  said:  "Though  there  be  a  do-  the  administration  was  granted,  forfeits 

mestic  administrator  with  the  will  an-  his  title  to  the  property,  and  cannot 

nexed,  a  foreign    administrator,  dulj  sue  in  another  state,  in  his  own  name, 

qualified  at  the  testator's  domicile,  may  for  the  recover/  of  such  property.   See, 

bring  suit  in  Georgia  for  any  cause  of  however,  Beckham  v.  Wittkowski,  64 

action  accruing  to  him  respecting  prop-  N.   Car.  464,  holding  that  executors 

erty  in  this  state,  but  not  for  causes  of  who  had  qualified  in  South  Carolina, 

action  which  had  accrued  to  the  testa-  and  then  removed  property  of  the  es- 

tor."  In  that  case,  however,  the  subject-  tate  into  North  Carolina,  could  sue  for 

matter  of  the  litigation  consisted  of  it  in  their  own  names.    The  court  said : 

dividends  in   stocks   and    debentures  **  The  plaintiffs  had  the  right  to  sue 

which  had  been  reduced  to  the  pos-  here  for  the  property,  and  to  offer  a 

session  and  control  of  the  foreign  rep-  duly  certified  copy  of  the  record  of  the 

resentative.  probate  of  the  will  and  of  their  qualifi- 

Aellon  ^  AdmiBiitntor  agftlnit  Rla  cation  in  South  Carolina,  as  evidence 

Afftnt. — In  Barrett  t'.  Barrett,  8  Me.  546,  of  their  title,  just  as  they  would  have 

it  was  held  that  a  foreign  administra-  the  right  to  offer  a  bill  of  sale  or  any 

tor  could  maintain  a  suit  in  his  own  other  instrument  as  evidence  of  title, 

name  against  his  agent  in  Maine,  who  It  would  have  been  otherwise  if  the 

had  received  money  belonging  to  the  property  had  been  located  in  North 

estate,  and  that  it  was  not  necessary  Carolina  at  the  death  of  the  testator,  to 

to  obtain  letters  of  administration  in  be  administered  here.     In  that  case,  it 

Maine.  would  have  been  necessary,  under  our 

AetloM  BttMd  OA  Mle  to  OhatMls. —  statute,  to  exhibit  a  certified  copy  of 

**  A  foreign  executor  or  administrator  the  record  of  probate  and  qualification 

need  not  produce  his  letters  in  order  in  South  Carolina,  in  our  courts   in 

to  bring  an  action  for  the  recovery  of  North  Carolina,  for  probate,  and  of  the 

chattels  converted,  Valentine  v.  Jack-  qualification  of  the  executors  in  North 

son^  9  Wend.  (N.  Y.)  303 ;  Babcock  v,  Carolina;  but  as  the  property  was  not 

Booth,  2  Hill  (N.  Y.)  181,  except  to  to  be  administered  in  North  Carolina, 

prove  his  title  on  the  trial,  if  contested,  there  was  no  reason  for  taking  out  let- 

The  right  of  possession  draws  to  it,  in  ters  here.    It  was  a  simple  question  of 

contemplation  of  law,  the  constructive  title."     Plummer  v.  Brandon,  5  Ired. 

possession  invaded  by  the  wrongdoer  £q.  (N.  Car.)  190,  is  another  case  to 

(Smith  V.  Milles,  i  T.  R.  4B0,  f^r  Ash-  substantially  the  same  point, 
hurst,  ].),  and  there  is  no  need  of  stat-        Avan&tnt  of  BitnrtaoiitatiTe  C^paoltf 

ing  the  mode  of  acquiring  title."    Pe-  and  Froltat  of  Lotfeaxt,  in  a  case  where 

tersen  v.  Chemical  Bank,  32  N.  Y.  35.  the  suit  may  be  prosecuted  in  his  own 

See  also  Erwin  v.  Hill,  51  Ala.  582 ;  name,  will  be  rejected  as  surplusage ; 

Wingate  v.  Wheat,  6  La.  Ann.  238;  and  profert  of  letters  testamentary  of 

Denny  v»  Faulkner,  22  Kan.  89;  Lee  of  administration  is  unnecessary.    See 

V.  Gause,  2  Ired.  L.  (N.  Car.)  440.  supra^  I.  7.  d,  Descriptio  Persona  as 

In  Kilpatrick  v.  Bush,  23  Miss.  199,  Surplusage^  and  I.  9.  a.  Necessity  and 

which  was  a  bill  in  chancery,  it  was  held  Sufficiency  cf  Profert, 

that  the  right  of  an  administrator  to        1.  Lewis    v,  M'Farland,  9  Cranch  | 

sue  for  the  personalty  of  his  intestate  (U.  S.)  151;  Smith  v.  Webb,  i  Barb, 

in  a  foreign  jurisdiction  is  confined  to  <N.  Y.)  230,  a  bill  in  equity;  M'Ma- 

cases  in  whlcn  he  had  reduced  the  prop-  hon  v.  Raw  lings,  16  Sim.  429. 
trtr  into  his  own  possession  in  the  state        2.  Action  for  Infiingemont  of  Patent. — 

of  his  domicile,  so  that  he  acquired  the  Under  the  acts  of  Congress,  a  patent 

legal  title  thereto  according  to  the  laws  issued  or  renewed  to  the  executor  or 

of  that  state,  ahd  the  property  is  after-  administrator  of  a  deceased  inventor 

wards  found  in  another  state,  or  car-  is  not  assets  belonging  to  the  personal 

ried  away  and  converted  there  against  estate  of  the  decedent,  but  is  held  in 

his  will ;  and  that  an  administrator,  by  trust  for  the  heirs  or  devisees,  and  the 

removing  the  effects  of  his  intestate  executor  or  administrator  may  sue  in 

beyond  the  limits  of  the  state  in  which  the  United  States  Circuit  Court  of  an-  1 
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(2)  Applications  of  the  Rule — ^Astiaw  oa  Judgnnte. — An  executor 
or  administrator,  having  recovered  judgment  in  his  representa- 
tive capacity  in  the  state  where  his  letters  testamentary  or 
of  administration  were  obtained,  may,  in  another  state,  main- 
tain  a  suit    in   his   own   name,   on    the    judgment.^     But  he 

other  state  for  damages  for  an  infringe-  tor,  are  overruled,  and  it  is  now  settled 

ment  of  the  patent,  without  taking  out  that  he  maj  do  so. " 

letters  in  the  latter  state.     Goodjear  **The    judgment    becomes   a   new 

V.  f  iuUihen,  3  Fisher  Pat.  Cas.  251  \cit-  debt,"  and,  **  strict! j  speaking,  the  suit 

im^  Smith  r.  Mercer,  5  Pa.  L».  J.  531 ;  should  t>e  brought  in  his  own  name." 

Wood  worth  r.  Hall,  i  Woodb.  &  M.  Barton  v.  Higgins,  41  Md.  539. 


(U.  S.)  254].    See  also  Maj  v.  Logan  ATammte  of  BepreaentattTa  Oipadtf 

County,  30  Fed.  Rep.  250.  are,  in  such  cases,  descriptio  fersciuty 

1.   Alabama. — Green    v.    Folej,    2  and  will  be  treated  as  surplusage.  Sh- 

Stew.  &  P.  (Ala.)  441.  fra^   I.   7.   d,  Descriptio  Persona  as 

Arizona. — Arizona    Cattle    Co.    t».  Surplusage. 

Huber  (Arizona  1893),  S3    P*<^-  Rep.  Eskvptf  to  CkmtroYVrt  FlalBtUTs  TItla. 

555.  — ^A  defendant  sued  upon  a  judgment 

California.  —  Lewis   v.  Adams,   70  recovered  against  him  in  another  state 

Cal.  403,  59  Am.  Rep.  423;  McCullj  bj  a  foreign  executor,  upon  plea  of  paj- 

V.  Cooper  (Cal.  1896),  46  Pac.  Rep.  82.  ment  there  made,  is  estopped  bj  the 

fowa.  —  Greasons  r.  Davis,  9  Iowa  record  to  denj  that  the  plaintiff  was 

219.  such  executor.     Wajland  r.  Porter- 

Kentucky.—\ytLT\Mnd  r.  Porterfield,  field,  1  Mete.  (Ky.)  638. 

I  Mete.  ( Kj.)  638.'  Dalyt  on  Decree  In  Quutcery.-^The  ac- 

Maryland. — Barton  r.  Higgins,  41  tion  of  debt  is  maintainable  bj  a  for- 

Md.  539.  eig^   administrator   in  his  own  name 

Afassackusetls. — ^Talmage  r.  Chapel,  on  a  decree  in  chancery  for  the  paj- 

16  Mass.  71.  ment  of  monej  rendered  in  another 

Mississippi.  —  Rucks  7*.  Tajlor,  49  state  in  favor  of  himself  as  adminis- 

Miss.  552.  trator.     Green  v.  Foley,  2  Stew.  &P. 

Missouri. — Hall  r.  Harrison,  21  Mo.  (Ala.)  441.     See  article  Drcrkbs,  vol. 

227 ;  Tittman  v.  Thornton,  107  Mo.  500 ;  5,  p.  1069. 

State  I*.  Kaime,  4  Mo.  App.  ^79.  Subitttiitlni  of  Bepreeentettve  aftar 

Nevada.  —  Rogers  r.  Hatch,  8  Nev.  Jadgmeai. — Where  an  executor  or  ad- 

35.  ministrator  has  been  regularly  made 

AVn*   Tork.  —  Nichols  r.  Smith,  7  plaintiff  in  a  judgment  recovered  bj 

Hun  (N.  Y.)  580;    Bright  z\  Currie,  his   testator  during    his   lifetime,  bj 

5  Sandf.   (N.   Y.)  437;    Lawrence  v.  substitution  of    record,    in  the  state 

Lawrence,  3  Barb.  Ch.  (N.  Y.)  74.  wherein  the  letters  were  granted  and 

Pennsylvania. — ^Moore  v.  Fields,  42  the  judgment   obtained,   he  mar  sue 

Pa.  St.  467,  an  action  of  debt  on  a  u|M>n  that  judgment  in  another  state 

decree  of  a  surrogate's  court  in  New  without  taking  out  letters  testamentanr 

York.  therein.     Greasons  z\  Davis,  9  lo^ra 

Tennessee. — Page  f.  Cravens,  3  Head  219. 

(Tenn.)  383,  holding  that  the  suit  may  Aetton  \if  Admlnlatrmtor  de  Bonis  Hon. 

be  maintained  in  the  debet  and  detinet.  — An  action  by  a  foreign  administrator 

United  States. — Newberry  r.  Robin*  de  bonis  non,  upon  a  foreign  judgment 

son,  36  Fed.  Rep.  841,  a  case  in  chan-  rendered  in  favor  of  his  predecessor, 

eery ;  Biddle  r.  Wilktns,  i  Pet.  (U.  S.)  must  be  brought  by  the  plaintiff  in  his 

686.  official  character,  and  is  therefore  sub- 

Ensrland. — Bonafous  f. Walker,  2  T.  ject  to  the  rule  which  requires  him  to 

R.  127;  Crawford  r.Whittal,  Doug.  4,  qualify  in   the  state  where  he  sues, 

note  I.  Davis  v.  Phillips,  32  Tex.  564.    Sec 

In  Hall  V.  Harrison,  21  Mo.  227,  the  supra^  V.  \.  a.  (i)   The  General  Ridt 

court  said :  *'  The  old  cases,  in  which  it  of  Disability  to  Sue. 

was  holden  that  an  administrator  could  '  Blliseta  of  'sUtatory  Bogolallon.— Tbe 

not  sue  in  his  own  right  upon  a  judg-  Georgia  Code,   §   2614,  declares  that 

ment  recovered  by  him  as  administra-  "When  a  person  at  the  time  of  hi* 
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8dti  by  and  agatiut  EXECUTORS,  ETC.       7ertign  Exeoutort,  etd. 

cannot  thus  sue  upon  a  judgment  rendered  in  favor  of  the 
decedent.^ 

Aetiom  on  negotiable  Inetnimente. — A  foreign  executor  or  adminis- 
trator may  maintain  an  action  in  his  own  name  upon  a  negoti- 
able instrument  payable  to  himself  in  his  official  character,^  or 
payable  to  the  decedent  or  bearer,*  or  payable  to  the  decedent 
and  indorsed  in  blank.^  But  if  the  instrument  is  nonnegotiable 
or  is  made  payable  to  the  order  of  the  decedent  and  not  in- 
dorsed, the  action  should  be  brought  by  the  representative  in 
his  official  character.* 

c\  Actions  by  Assignees  of  Foreign  Representatives. — 

Inasmuch  as  an  executor  or  administrator  may  assign  a  chose  in 
action,  and  thus  wholly  part  with  property  in  it,  his  assignee 
may  sue  upon  the  chose  in  action  in  another  state,  in  his  own 
right,  if  the  statute  law  of  that  state  permits  an  assignee  to  sue 
in  his  own  name.® 

death  is  domiciled  in  another  state,  and  55a,  holding  that  the  same  principle 

administration  is  there  regularly  grant-  applies  where  a  note  or  bond  is  assigned 

ed  on  his  estate,  either  to  an  executor  to  the  plaintiff  in  his  representative 

or  administrator,    such    executor    or  character;    Tjer   v,  Charleston  Rice 

administrator,   if  there  be  none  ap-  Milling  Co.,  32  S.  Car.  598,  10  S.  E. 

pointed  in  this  state,  may  institute  his  Rep.  1067;  Tittman  v,  Thornton,  107 

suit  in  any  court  in  this  state  to  enforce  Mo.  500  [citing  Rittenhouse  v.  Am- 

any  right  of  action  or  recover  any  prop-  merman,  64  Mo.  197 ;  Cook  v.  Holmes, 

erty  belonging   to    the    deceased    or  29  Mo.  61 ;  Block  v.  Dorman,  51  Mo. 

accruing  to  his  representative  assuch."  31]. 

The  next  section  provides  that  "Pend-  S.  Knapp  v.  Lee,  42  Mich.  41 ;  Lucas 

ing  the  action,  a  properly  authenticated  v.  Byrne,  35  Md.  485;    Robinson  v. 

exemplification  of  the    letters    testa-  Crandall,  9  Wend.  (N.  Y.)  425;  San- 

mentary  or  of  administration  shall  be  ford  v.  McCreedy,  28  Wis.  103. 

filed  with  the  clerk  of  the  court,  to  be-  4.  Barrett  v,  Barrett,  8  Me.  353.   See 

come  a  part  of  the   record,   provided  also  Giddings  v.  Green,  4  Hughes  ( U. 

the  cause  is  pending  in  a  court  of  rec-  S.)  446;  Klein  t*.  French,  57  Miss.  662. 

ord."    It  was  held  in  Buck  r.  Johnson,  5.  Knapp  xk  Lee,  42  Mich.  43.     See 

67  Ga.  82,  that  without  a  compliance  supra,  V.  i.  <i.  (i)    Tke  General  Rule 

with  the  foregoing  provisions  a  foreign  of  Disability  to  Sue,  and  V.  i.  <i.  (3) 

administrator  had  no  standing  to  sue  Statutes  Authorizing  Actions  in  Offi- 

in  the  courts  of  Georgia  upon  a  foreign  cial  Character. 

judgment  recovered  by  him  as  admin-  6.  McCully  v.  Cooper  (Cal.   1896), 

istrator,  and  that  noncompliance  was  46  Pac.  Rep.  82 ;  Petersen  f.  Chemical 

good  ground  for  a  nonsuit  at  the  close  Bank,  32  N.  Y.  21 ;  Smith  v.  Tiffany, 

of  the  plaintiff's  case.  16  Hun  (N.  Y.)  552;  Middlebrook  v, 

1.  In  such  a  case  he  must  sue  in  his  Merchants*  Bank,  3   Keyes   (N.   Y.) 

representative  capacity,   and  his  suit  135;  Leake  v.  Gilchrist,  2  Dev.  L.  (N. 

in  that  character  will  be  abated  unless  Car.)  73;  Solinsky  v.  Grand  Rapids 

he  complies  with  the  common-law  re-  Fourth  Nat.  Bank,  82  Tex.  244;  Har- 

quirement  (see  supra,  V.   i.   a.   (  i)  per  v.  Butler,  2  Pet.  (U.  S.)  239;  Gid- 

Tke  General  Rule  of  Disability  to  Sue)  dings  v.  Green,  4  Hughes  ( U.  S.)  446. 

or  statutory  regulations  (see  supra,  V.  See  also  Smith  v.  Webb,  i  Barb.  (N. 

I.  a.  (3)  Statutes  Authorizing  Actions  Y.)  230;  Riddick  v,  Moore,  65  N.  Car. 

in  Oficial  Character).    Summerhill  t'.  382 ;  Equitable  L.  Assur.  Soc.  v,  Vogel, 

McAlexander,  i  Tex.  App.  Civ.  Cas.,  §  76  Ala.  441 ;  Day  v.  Cole,  56  Mich. 

584.  295;  May  V.  Logan  County,  30  Fed. 

3.  McCord  V,  Thompson,  92   Ind.  Rep.  250. 

568;  Trotter  v.  White,  10  Smed.  &  M.  Contra. — Stearns    v.    Burnham,    5 

(Miss.)  607;  Rucks  v.  Taylor,  49  Miss.  Me.  261 ;  Dial  v.  Gary,  14  S.  Car.  573 ; 
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Mtt  bj  uid  agttiui         EXEC  UTORS,  E  TC.      For«igB  x»eitaB,  fto. 
rf.  Averment  of  Official  Character — (i)  Necessity  and 

Sufficiency  of  Averment. — ^Where  a  statute  gives  an  uncondi* 
tional  right  to  sue,  the  plaintiflf's  averment  of  official  character  is 
not  different  from  that  made  in  a  suit  by  a  domestic  representa- 
tive.*  If  the  plaintiff's  right  to  sue  is  based  upon  the  grant  of 
ancillary  letters,  the  issuance  of  such  letters  should  be  set  forth 
by  an  additional  averment.^  If  his  right  to  sue  depends  upon  a 
compliance  with  conditions  prescribed  by  statute,  the  plaintiffs 
pleading  should  show  that  he  has  fulfilled  those  conditions,' 
except  in  those  cases  where  they  are  regarded  as  rules  of  evi- 
dence and  not  of  pleading.* 

(2)  Averment  of  Official  Character  as  Surplusage. — Where 
a  foreign  representative  sues  in  his  own  right,*  and  the  facts 
alleged  show  that  the  action  is  sustainable  in  his  individual 
capacity,*  an  averment  of  his  official  character  may  be  rejected 
as  surplusage.'' 

Thompson    v,  Wilson,   2  N.  H.  291.  N.  Y.  293;  and  generallj  jtf/ra,  I.7.tf< 

These  cases  are  based  upon  the  reason-  Sufficiency  in  General, 

ing  that  the  authority  of  an  executor  As  to  the  effect  of  letters  granted  to 

or  administrator  is  limited  to  the  state  the  plaintiff  after  suit  brought,  see^*- 

in  which  he  was  appointed,  and  that  pro,  V.  i.  a.  (2)  (a)  By  Taking  Out 

every  state  should  prevent  the  removal  Domestic  Ancillary  Letters, 

of  the  property  of  an  estate  until  it  S.  See  the  form  of  complaint  used  in 

has  been  determined  that  there  are  ho  Fogle  v.  Schaeffer,  23  Minn.  305. 

creditors,  citizens  of  the  state,   who  As  to  the  effect  of  compliance  after 

are  entitled  to  have  such  property  ap-  suit  brought,  see  j^/ra,  V.  i.  a.  (2)  {h) 

propriated  to  the  payment  of  the  in-  By  Compliance  with  Statutory  Candi- 

debtedness  due  them    in  accordance  tions. 

with  the  laws  of  the  state  in  which  4.  Telly  v.  Stevens,  4  Ind,  510;  Upton 

they  reside.     The  cases  were  cited  and  v,  Adams,  27  Ind.  432 ;  Erwin  v.  Hill, 

expressly  disapproved  in  Campbell  v.  51  Ala.  580. 

Brown,  64    Iowa    425,   and    Petersen  6.  See  supra^  V.  i.  h.   Capacity  to 

V.  Chemical  Bank,  32  N.  Y.  21 ;  and  Sue  in  Individual  Character. 

unfavorably  alluded  to  in  McCully  r.  «.  InBrownsonv.  Wallace,4Blatchf. 

Cooper  (Cal.  1896),  46  Pac.  Rep.  82.  (U.  S.)   465,   a  foreign  administrator 

Bight  of  A8ilgne«  to  Sue  In  Hla  Own  sued  in  his  official   character  upon  a 

Hame. — As  to  the  right  of  an  assignee  promissory  note.    There  were  no  facts 

in  general  to  sue  in  his  own  name,  see  alleged  which  would  sustain  the  action 

article  Equitablb  Assignments,  vol.  in  hrs  individual  capacitr*  although  the 

7i  PP-  730»  744  ^'  ^^9'  circumstances  were  such  that  the  court 

1.  See  supra^  I.  7.  a.  Sufficiency  in  thought   he   could  have  recovered  in 

General.    Collins  v.  Ayers,  13  III.  358;  that  capacity  under  proper  pleadings, 

Clark  t>.  Holt,  16  Ark.  257 ;  Cheney  v.  Upon  demurrer  it  was  found  that  he 

Stone,  29  Fed.  Rep.  887;  Sullivan  v.  had  no  right  to  sue  in  his  official  char- 

Honacker,  6  Fla.  374.  acter,  and  therefore  the  demurrer  was 

As  to  the  necessity  of  an  avferment  sustained, 
of  the  residence  of  the  decedent  at  the  7.  Lewis  v.  Adams,  70  Cal.  403 ;  Bar- 
time  of  his  death,  see  Green  v.  Foley,  ton  xk  Higgins,  41  Md.  539;  Talmage 
2  Stew.  &  P.  (Ala. )  441 ;  Cloud  v.  Go-  v.  Chapel,  16  Mass.  71 ;  Trotter  v. 
lightly,  5  Ala.  654;  Smith  v.  Peckham,  White,  10  Smed.  &  M.  (Miss.)  607; 
39  Wis.  418.  State  v.  Kaime,  4  Mo.  App.  479;  Page  r. 

9.  McAleer  v.  Clay  County,  38  Fed.  Cravens,  3  Head  (Tenn.)  3^;  Davis 

Rep.  7x0;  Pelletreau  v.  Rathbone,   i  v.  Phillips,  32  Tex.  567;  Newberry  tr. 

N.  J.  Eq.  331 ;  Goodrich  v.  Pendleton,  Robinson,  36  Fed.  Rep.  841 ;  Crawford 

4  Johns.  Ch.  (N.  Y.)  549.     See  the  form  v,  Whittal,  Doug.  4,  note  1.    See  also 

01  complaint  in  Beers  v.  Shannon,  73  Sanford  v.  McC reedy,  28  Wis.  103,  and 
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^UTORSf  ETC,       foreipi  £zeoaton,  etc. 

'^fl^' .  '^^  Sue,  and  Waiver  of  Ob- 

^'    j^  f  Beootd. — If  the  declaration 

^            ^^^  .'iaintiflf,  suing  in  his  official 

'^''^/y'           ^S  » ^^^  ^h^s  unable  to  maintain 

^/,^,            ^  lily  pleaded  in  abatement  or  in 


^^^  ;  Awx, — If  it  appears  by  the  profert  or 

'V^,     ''  A  asclosed  by  the  record,  that  the  plain- 

'  ,  ^'   '/v  .tative,  with  no  right  to  sue  in  his  official 

'V  on  may,  at  common  law,  and    under  the 

^  on  by  demurrer  ;*  and  at  common  law  it  may 

^tion  in  arrest  of  judgment  or  on  error.^     In 

^een  held  that  where  the  bill  sets  forth  affirma- 

ae  foundation  of  the  right  to  sue,  a  foreign  gratit  of 

iie  objection  may  be  raised  at  the  hearing  on  the  merits, 

an  answer  denying  all  the  allegations  of  the  bill,  but  not 

.cifically  referring  to  plaintiff's  Incapacity  to  sue .♦ 

mnfrc^  I.  7-  ^-  Descriptio  Persona  as  commencement  of  the  suit  constitutes 

•Surplusage,  a  good  defense,  such  defense  may  be 

Hm  CooMgoenoe  Ib  that  a  plea  in  bar  set  up  by  a   plea  j^uis  darrein  con- 

alleging  that  the  plaintiff  has  not  tak-  tinuance,     Broughton  v,  Bradley,  34 

^n  out  letters  in  the  state  where  the  suit  Ala.  694. 

'  5  brought,  is  bad  on  demurrer  if  the  2.   vickery  r.  Beir,  16  Mich.  50;  Rob- 
action  can  be  sustained  in  the  plain-  bins  v.  Wells,  26  How.  Pr.  (N.  Y.  Su- 
^^iVTs  Individual  capacity.    Talmage  v.  per.  Ct.)  15;  Farrington  v.  American 
^ftapel,  16  Mass.  71.  L.  &  T.  Co.,  18  Civ.  Pro.  kep.  (N.  Y. 
X.  Langdon  v.  Potter,  11  Mass.  313;  Super.  Ct.)  1^5,  where  a  demurrer  on 
^'inford  f.   McCreedy,   28  Wis.  103;  the  ground  that  the   plaintiff  had  no 
Collins  V.  Ayers,  13  111.  358;  Dye  v.  legal  capacity  to  sue  was  sustained; 
^fitton,  29  111.  App.  545  Cloud  V.  Go-  Moir  v.  Dodson,  14  Wis.  279;  d'Auxy 
I'Rhtly,  5  Ala.  654 ;  Patterson  t;.  Pagan,  v.  Porter,  41  Fed.  Rep.  68,  decided  in 
i^    S.  Car.  584.     See  also  Karrick  v.  the  United  States  Circuit  Court  for  the 
Pratti  4  Greene  (Iowa)  144;  Harrison  District  of   Connecticut;  Gregory  v. 
V- Mahomer,  14  Ala.  829;  Hatchett  v.  McCormick,  120M0.657.    See  also  Da- 
Betney,  65  Ala.  48 ;  and  ^«/ra,  I.  7.^.  vis  v,  Phillips,  32  Tex,  564;  May  v. 
Objection  for  Want  of  Representative  Burk,  80  Mo.  675;  Louisville,  etc.,  R. 
,    Cutp^city.  Co.  r.  Brantley,  96  Ky.  297. 

XMTfe  to  Bittatillate  Flea  in  Bar. — In  nea  in  Abatement  or  In  Bar.— tnKoo- 

Langdon  v.  Potter,  11  Mass.  313,  after .  nan  v.  Bradley,  9  Wall.  (U.  S.)  394,  a 

issues  in  fact  were  joined,  and  the  cause  common-law  case,  it  was  decided  by  a 

opened   to  the  jury,  it  was  held  that  majority  of  the  court  that  the  objection 

leave  to  plead  in  bar  might  be  granted  could  be  taken  by  a  special  plea  in  bar 

to  the  defendant  upon  proper  terms.  [citing  Fenwick  v.  Sears,  i  Cranch  ( U. 

lb  Eimlty,  if  it  does  not  appear  by  the  S.)  259,  and  Dixon  v,  Ramsay,  3  Cranch 

plaintiff's  bill   that  he  has  complied  (U.   S.)  319,   and   commenting  upon 

with  the  statute  prescribing  conditions  Childress  v,  Emons  8  Wheat.  (U.  S.) 

uppon  which  alone  a  foreign  represent-  64a,  and  Kane  v.  Paul,  14  Pet.  (U.  S.) 

at£^e  may  sue,  the  objection  may  be  33].     A  minority  of  the  court  held  that 

taisen  by  answer.     Porter  v.  Trail,  30  the  disability  to  sue  should  have  been 

H.  J.  Cq.  to6.  pleaded  in  abatement  and  not  in  bar, 

Pl#iL    F«lB    Dairoln    Oontinnanoo. —  and  this  dissenting  opinion  was  adopted 

Vifh^^^  &n  action  is  brought  by  a  for-  as  correct  in  Smith  v,  Peckham,  39  Wis. 

e/gKB    rept'esentative  upon  compliance  414. 

in  til     fltattttorr  conditions  precedent,  S.  Vickery  v.  Beir,  16  Mich.  50. 

and  ^L  S^^nt  of  domestic  letters  of  ad-  4.  Mills    v»   Knapp,   39  Fed.  Rep. 

]Q{ia.2^tration  to  the  defendant  after  the  593. 
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ftnita  by  and  againrt  EXECUTORS^  ETC.       VsrMgii  SxAcoton,  tte. 

WftiTer  of  Olqeotion. — ^A  plea  of  the  general  issue  at  common 
law  or  a  general  denial  under  the  codes  is  a  waiver  of  objection.^ 

2.  Suits  against  Poreign  Execntors  and  Administrators* — a.  The 
General  Rule  of  Exemption  from  Suit. — ^The  general  rule 
is  that  no  suit  can  be  maintained  in  his  official  capacity  against 
an  executor  or  administrator  whose  authority  is  derived  solely 
from  letters  testamentary  or  of  administration  obtained  in  an- 
other state  or  country.* 

1.  Langdon  v.  Potter,  ii  Mass.  313;  and  may  there  sue  or  be  sued  as  such 
Sullivan  v.  Honacker,  6  Fla.  373;  Mc-  executor.  Hopper  v.  Hopper,  135  N. 
dure  v.  Bates,  13  Iowa  77;  Wingate     Y.  403. 

V.  Wheat,  6  La.  Ann.  238;  Bertron  v.  8.  Cmm  at  Law — Arkansas. —Qxttt 

Stuart,  43   La.  Ann.    1171.     See  also  r;.  Ferguson,  56  Ark.  324;   Cloptonv. 

Hatchett  t;.  Berney,  65  Ala.  48;  Cham-  Booker,  27  Ark.  482. 

plin   V,   Tilley,   3   Day   (Conn.)   303;  Connecticut,  —  Holcomb  v.  Phelps, 

Sanford  v,  McCreedy,  28  Wis.   103 ;  16  Conn.  137. 

Matlock  V.  Powell,  I4lnd.  378;  Jeffer-  Florida, -^-GotAqj^  v.  Claike,  10  Fla. 

sonville  R.  Co.  v,  Hendricks,  26  Ind.  179. 

228;  Johnson  v,  Wilson,  i  Pin.  (Wis.)  Illinois. — Judy  t?-  Kelley,  11  III.  211. 

65 ;  and  supra,  I.  7.  g.  (i)  {a)  By  Plea  Kentucky. — Curie  v.  Moor,  i  Dana 

Ne    Ungues    Executor    or    AdminiS'  (Kj. )  445;  Fletcher  t;.  Sanders,  7  Dana 

trator^  and  1. 7.  g.  (2 )  Under  tke  Codes.  (  Ky . )  345. 

But  comfare  Fogle  v.   Schaeffer,  23  Massackusetts,  —  Goodwin  t;.  Jones« 

Minn.  304;  Stearns  v.  Burnham,  5  Me.  3  Mass.  514;  Borden  v.  Borden,  5  Mass. 

261 ;  Noonan  v.  Bradlej,  9  Wall.  (U.  67;  Norton  v.  Palmer,  7  Cush.  (Mass.) 

S.)  394.  523.     See  also  Beaman   v.  EUiot,  10 

Objection  after  ReylTor  by  Snggettloii  Cush.  (Mass.)  172. 

of  Death. — In  Vickeryi;.  Beir,  16  Mich.  Mississippi. —  Boyd  v.  Lambeth,  24 

50,  where  the  general  issue  was  pleaded  Miss.  433 ;  Rilej  v.  Moselej,  44  Miss, 

and  afterwards,    upon    the  plaintiff's  37;  Winter  v.  Winter,  Walk.  (Miss.) 

death,  the  case  was  revived  in  the  name  21  z. 

of  an  administrator,  it  was  held  com-  New  Jersey.  —  Durie  v.  Blauvelt, 

petent    for  the   defendant    to  prove,  49N.  J.  L.  114. 

without  further  pleading,  that  the  new  New   Tork.  —  Murphy  v.  Hall,  38 

plaintiff  was  a  foreign  administrator.  Hun  (N.  Y.)  529;  Matter  of  Webb,  11 

The  court    gave  cogent    reasons  for  Hun  (N.  Y.)  124;  Hankinson  r.  Page, 

regarding  such  a  case  as  an  exception  3  How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 

to  the  general  rule  stated  in  the  text.  323 ;  Vermilya  v.  Beatty,  6  Barb.  (N. 

But  where,  after  the  lapse  of  several  Y.)  429;  Fischer  v.  Fischer,  50  N.  Y. 

terms,  the  defendant  moved  to  strike  Super.  Ct.  74 ;    Metcalf  v.  Clark,  41 

the  case  from  the  docket  on  the  ground*  Barb.  (N.  Y.)  ^5. 

that  the  substituted  plaintiff,  who  was  Nortk  Carolina. — Brookshircr.Du- 

a  foreign  administrator,  had  not  taken  bose,  2  Jones  £q.  (N.  Car.)  276. 

out  domestic  letters  of  administration.  United  States. — Vaughan  v.  North- 

the  motion  was  overruled  on  account  up,  15  Pet  (U.  S.)  i ;  Securitj  Ins.  Co. 

of  laches,  although  neither  the  defend-  v.  Tajlor,  2  Biss.  (U.  S.)  446;  Caid- 

ant  nor  his  counsel  knew,  until  a  few  well  v.  Harding,  5  Blatchf.  (U.S.) 501. 

days  before  making  the  motion,  that  See  also  Melius  v.  Thompson,  i  Cliff, 

domestic  letters  had  not  been  obtained.  (U.  S.)  125. 

James  v.  Morgan,  36  Conn.  348.  Oases  In  Bqnlty.  —  Sloan  v.  Sloan,  3i 

2.  It  is  not  the  residence  of  the  repre-  Fla.  589,  holding  that  consent  cannot 
sentative  out  of  the  state  which  makes  confer  jurisdiction ;  Brownlee  v.  Lock- 
him  a  foreign  representative,  but  the  wood,  20  N.  J.  Eq.  239;  Van  Dyke  v. 
creation  of  his  official  character  under  Van  Dyke,  36  N.  J.  Eq.  523,  afirmed 
and  by  force  of  a  foreign  law.  If  an  38  N.  if.  Eq.  280;  Cocks  v.  Vamey,  43 
executor  takes  out  ancillary  letters  N.  J.  Eq.  514;  Beeler  v.  Dunn,  3  Head 
testamentary  in  another  state,  he  be-  (Tenn.)  87;  Kanter  v.  Peyser,  51  N. 
comes  a  domestic  executor  in  that  state  Y.  Super.  Ct.  441.     See  also  Whit- 
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b.  Exceptions  to  the  Rule — (i)  At  Law. — It  has  been  held 
that  an  executor  duly  appointed  in  one  state,  who  has  carried 
assets  into,  or  taken  possession  of  assets  in  and  removed  them 
from,  another  state,  may,  without  having  obtained  ancillary 
letters  therein,  be  sued  in  the  latter  state  as  an  executor  de  son 
tort}  or  as  executor  dejure^ 

(2)  In  Chancery. — In  several  instances  suits  in  equity  have 
been  entertained  against  foreign  representatives  who  have 
brought  or  had  within  the  jurisdiction  where  the  suit  is  brought, 
property  of  the  estate,  to  prevent,  upon  proper  allegations,  its 
waste,  and  secure  its  application  to  the  payment  of  the  debts  of 
the  estate,  or  distribution  among  the  next  of  kin,  according  to 
the  law  of  the  state  whence  the  executors  derive  their  authority.^ 

taker  v.  Whittaker,    10  Lea   (Tenn.)  diction  where  the  suit  is  brought,  does 

93;  Dillard  v.  Harris,  2  Tenn.  Ch.  206;  not  subject  him  to  the  judgment  of  the 

Snjder  v,  Hochstetler,  88  Iowa  621.  court  in  his  official  capacity.     Security 

In  Ooxmectlcat,  if  a  foreign  executor,  Ins.  Co.  v,  Taylor,  2  Biss.  (U.  S.)  440. 

after  proof  of  the  will  in  a  foreign  1.  Campbell  v.  Tousey,  7  Cow.  (  N. 

jurisdiction  and  domicile,  then  comes  Y.  )  64.     See  also  Foster  v,  Nowlin,  4 

into  Connecticut  to  reside,  bringing  Mo.  18. 

with  him  property  of  the  estate,  he  Speaking  of  the  case  first  above  cited 
would  not  be  liable  to  the  suit  of  a  the  court  said,  in  Marcy  v.  Marcy,  32 
creditor,  but  if  he  came  to  collect  a  debt  Conn.  315,  approved  in  Hedenberg  v, 
due  the  estate  he  might  then  be  sued,  Hedenberg,  46  Conn,  35,  that  it  '*  has 
and  the  property  appropriated  to  the  been  questioned  on  both  the  points  in- 
payment of  the  creditor's  claim.  He-  volved  in  it,  and  is  not  now  an  author- 
denberg  v.  Hedenberg,  46  Conn.  30.  ity  in  the  state  of  New  York,  for  the 
See  also  Holcomb  r.  Phelps,  16  Conn,  principles  adopted  in  later  cases  are 
137.  irreconcilable  with  it." 

Tbe  PrvYalUng  Knle  Restated. —  *'The  Moreover,  no  action  could  now  be 

remedy  against  a  foreign  administra-  maintained  in  New  York  against  one 

tor,  in  his  representative  character,  to  as  executor  de  son   tort^    that    office 

charge  the  assets  of  his  intestate  for  a  having    been     abolished    by    statute, 

debt  or  liability  of  the  decedent,  is  gov-  Field  v.  Gibson,  20  Hun  (N.  Y.)  274; 

erned  by  the  law  of  the  jurisdiction  Vermilya  v.  Beatty,  6  Barb.  (N.  Y.) 

where  he  was  at)pointed,  and  must  be  429 ;  Metcalf  v.  Clark,  41   Barb.    (N. 

pursued  in  the  legal  tribunals  of  the  Y.)  45. 

state  or  county  where  the   decedent  2.  Marcy  v.  Marcy,   32   Conn.  308. 

resided  at  the  time  of  his  death,  and  See  also  Pugh  v,  Jones,  6  Leigh  (Va.) 

where  administration  was   granted."  299. 

Ljon  r.  Park,  iii  N.  Y.  355.  8.  The  Leading  Case  In  America  is  Mc- 

PennsylTanla. — A  nonresident  cannot  Namara  v.  Dwyer,  7  Paige  (N.  Y.) 
maintain  a  suit  in  the  courts  of  Penn-  239,  where  the  court  said  that  the  op- 
sylvania  against  a  foreign  administra-  posite  rule  **  would  lead  to  the  con- 
tor  who  has  no  assets  in  that  state,  elusion  that  cases  must  frequently  ex- 
Magraw  v.  Irwin,  87  Pa.  St.  139,  dis-  ist  in  which  there  would  be  a  total 
tenting irom  the  doctrine  declared  in  failure  of  justice,"  because,  as  a  gen- 
Swearingen  v.  Pendleton,  4  S.  &  R.  eral  rule,  executors  are  not  required 
(Pa.)  389,  and  Evans  v.  Tatem,  9  S.  &  to  give  security,  and  even  in  the  case 
R.  (Pa.)  252,  and  explaining  Moore  v.  of  an  administrator  who  has  given  se- 
Fields,  42  Pa.  St.  467.  See  also  Say  re  curity  to  account,  the  remedy  to  com- 
V.  Helme,  61  Pa.  St.  299;  Musselman's  pel  them  to  account  in  the  state  where 
Appeal,  loi  Pa.  St.  165;  Brodiet;.Bick-  the  administration  is  pending  might 
ler,  2  Rawle  (Pa.)  431 ;  Laughlin  xk  be  unavailing  in  consequence  of  the 
Solomon,  5  Pa.  Dist.  Rep.  282.  insolvency  of  his  sureties. 

The  Fact  tbat  FrocesB  !■  Serred  upon  Otner  Cases  ITplioldlng  the  Doctrine. — 

the  foreign  representative,  in  the  juris-  McNamara  v,  Dwyer,  7  Paige  (N.  Y.) 
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(3)  Suits  Authorised  by  Statute. — In  some  of  the  states  actions 
clgainst  foreign  representatives  are  expressly  authorized  by  stat- 
ute.* 

339,  above  cited,  has  been  followed,  or  against  a  foreipi  administzttor  upon 

tne  doctrine  of  the  case  recognized,  in  his  personal  contract,  it  was  held  that 

Colbert  v,  Daniel,  32  Ala.  314  [criii-  an  attachment  therein  should  be  dis- 

cising^  Worthj  v.  Lyon,  tS  Ala.  784] ;  charged. 

Field  t>.  Gibson,  56  How.  Pr.  <N.  Y.        And  in  Hankinson  v.  Page,  3  How. 

Supreme  Ct.)  232;  Marshall  t^.Bresler,  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  323, 

I  How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  where  there  was  an  allegation  of  assets 

317;  Gulick  V.  Gulick,  33  Barb.   (N.  and  a  prayer  for  an  injunction  and  ac- 

Y.)  93;  Price  7'.  Browni   10  Abb.  N.  counting,  but  the  action  was  really  at 

Cas.  (N.  Y.  Supreme  Ct.)  67,  60  How.  law  upon  the  guaranty  of  a  bond,  the 

Pr.  (N.  Y.  Supreme  Ct.)  511;  Matter  complaint  was  dismissed  on  demurrer, 

of  Webb,  II  Hun  (N.  Y.)  124;  Metcalf  See  also  Fischer  v.  Fischer,  50  N.  Y. 

V,  Clark,  41  Barb.  (N.  Y.)  45;  Brown  Super.  Ct.  74;   Hopper  r.  Hopper,  53 

v.  Brown,  4  Edw.  Ch,  (N.  Y.)  343,  Hun  (N.  Y.)  394;  Brown  t».  Brown,  4 

I  Barb.  Ch.  (N.  Y.)  189;  Dillard  v,  Edw.  Ch.  (N.  Y.)  343;  Kanterr.Pcy- 

Harris,   2  Tenn.   Ch.    196.      See  also  ser,  51  N.  Y.  Super.  Ct.  441. 
Calhoun  v.  King,  5  Ala.  533;  Julian        Kealueky. — In  Manion  v.  TitswDrth, 

V.   Reynolds,  8  Ala.  680;  Clopton  v,  18  B.  Mon.  (Ky.)  597,  it  was  declared 

Booker,  37  Ark.  482 ;  Johns  v,  Herbert^  to  be  the  well-settled  doctrine  in  Ken* 

3  App.  Cas.  (D.  C.)  485;  Spraddling  tucky, '*  that  an  administrator  or  exec- 

V,  Pipkin,  15  Mo.  lib;  Van  Dyke  v.  utor,  who  is  appointed  or  who  qualifiet 

Van  Dyke,  36  N.  J.  Eq.  523,  affirmed  in  another  state,  and  there reccivei  as- 

38  N.  J.  £q.  s8o;  Newark  Sav.  Inst,  sets  into  his  hands,  may  be  sued  in  the 

V,  Jones,  35  N.  J.  Eq.  406;  Young  v.  tribunals  of  this  state 'br  the  persons 

Schelly    (N.   I.    1891),  3i    Atl.    Rep.  entitled  tu  such  assets,  if  he  shall  have 

7049 ;  Caldwell  i'.  Maxwell,  3  Overt,  removed  to  and  settled  in  this  state." 

(Tenn.)    io3;    Allsup  v.    AUsup,    10  Other  caites,  most*of  them  in  chancery, 

Yerg.  (Tenn.)  283;  Tunstall  v.  Pol-  affirming  the  doctrine  are  Baker  f. 

lard,    II    Leigh    (Va.)    i;    Fugate   v.  Smith,  3  Mete.  (Ky.)  264;  Atchison  t>. 

Moore,  86  Va.  1045;  Oney  v.   Fergu-  Lindsey,  6  B.  Mon.  (Ky.)  86;  Dorsey 

son  (W.  Va.  1895),  33  S.  E.  Rep.  710;  v.  Dorsey,  5  J.  J.  Marsh.  (Ky.)  j8o. 
Bryan  v.  M'Gee,  2  Wash.  (U.  S.)  337.         But  **  where  the  debtor  died  in  an- 

In  such  cases  it  is  said  that  the  de-  other  state,  the  administrator  havinr 

fendant  is  not  sued  **  in  the  character  been  appointed  and  qualified  there,  and 

of  executor  or  administrator,  but  as  being  a  resident  of  such  state,  no  action 

trustee  for  those  entitled  to  the  effects  can  he  maintained  against  such  foreign 

in  his  hands.''     Dillard  f.  Harris,  3  administrator  in  the  courts  of  thii  state 

Tenn.  Ch.  206.  by  a  creditor  of  his  intestate."    Baker 

THe  Bult  of  BzoeptLon  Oiltteiatd  and  v.  Smith,  3  Mete.  (Ky.)  364. 
Umlted. — The  exception,  as  laid  down        in  TtDnoasM  it  was  held   that  the 

in  McNamara  v,  Dwyer,  7  Paige  (N.  Y.)  chancery  court  could  not  decree  against 

339,  was  criticised  in  Jackson  v,  John-  a  foreign  administrator  as  such.  Sparks 

son,  34  Ga.  511.     But   that  case  can  v.White,  7  Humph.  (Tenn.)  86;  George 

hardly  stand  with  Johnson  v.  Jackson,  v.  Lee,  6  Humph.  (Tenn.)  61. 
56  Ga.  336,  and  Lake  v.  Hardee,  57  Ga.        But  consistently  with  this  principle 

467.  it  has  also  been  declared  that  such  for* 

"Where  it  is  sought  to  recover  a  eign  administrator  may  be  sued  in  the 

money  judgment  only  against  a  foreign  Tennessee  courts  in  proper  cases  in 

executor,  the  creditor  should  be  remit-  the  distinct  character  of  trustee  for  the 

ted  to  the  forum  which  has  jurisdiction  creditors  or  next  of  kin.    Allsup  r. 

over  him  in  his  representative  charac-  Allsup,  10  Yerg.  (Tenn.)  283;  Patton 

ter."    Field  v.  Gibson,  56  How.Pr.  (N.  v.  Overton,  8  Humph.  (Tenn.)  19J. 
Y.  Supreme  Ct.)  333.    Accordingly,  in        1.  Kansas. — See  Gen.  Stat.  Kan.,  k 

Murphy  v.  Hall,  38  Hun  (N.  Y.)  528,  2989,  quoted  in  Cady  v.  Bard,  31  Kan. 

where  there  was  no  allegation  of  assets  667. 

in  the  state  of  New  York,  and  the  ac-        Ohio, — See  Gen.  Stat.  Ohio,  }  6ia9; 

tion  sought  nothing  but  a  judgment  Adams  v.  Adams*  7  Ohio  St.  83. 
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c.  Objection  for  Nonliability  to  Suit,  and  Waiver  of 
Objection— oijection  for  KoniiaMUtj  to  Suit. — In  a  common-law  ac- 
tion against  a  foreign  executor  in  his  official  capacity,  the  defend- 
ant may  plead  ne  ungues  executor,^  and  it  was  held  in  a  code 
case  that  the  objection  was  matter  to  be  pleaded  in  defense 
and  could  not  be  urged  on  a  motion  to  set  aside  the  summons.* 

Waivor  of  Objootioii. — It  has  been  held  that  a  general  appearance 
of  foreign  representatives  as  defendants  to  a  suit,  is  a  waiver  of 
the  objection  that  they  are  not  amenable  to  suit  in  their  official 
capacity.^ 

VI  Actions  oh  Abkikistbatiok  BoirBS — 1.  HeoeMity  of  Frelixni* 
nary  Judgment  or  Decree. — According  to  the  preponderance  of 
authority,  in  the  absence  of  statutory  provisions  to  the  contrary, 
no  action  at  law  can  be  maintained  upon  the  bond  of  an  execu- 
tor or  administrator  by  or  in  behalf  of  a  creditor,  legatee,  or  dis- 
tributee, until  the  demand  has  been  established  against  the 
representative  by  a  judgment  at  law  or  a  decree  of  the  probate 
court.*     In    a   few   states   the   statute  has  dispensed  with  the 

1.  Vennilya  I'.  Beattj,  6  Barb.  (N.  Georgia. — Justices  v.  Sloan,  7  Ga.  31. 

Y. )  429.     See  also  Curie  v.  Moor,  i  Illinois. —  Biggs  v.  Postlewait,  z  111. 

Dana  ( Kj. )  445.  198. 

A  noa  In  Abatemont  was  sustained  to  Indiana.  —  Eaton    v,    Benefield,    3 

fi  scire  facias  to  bring  in  the  foreign  Blackf.  (Ind.)  52. 

eiecutors  of  a  deceased  defendant  in  a  Maine. — Probate  Judge  v.  Gushing, 

libel  in  personam   for  a   marine  tort.  34  Me.  370;  Probate  Judge  f.  Todd,  63 

Securitj  Ins.  Co.  v.  Taylor,   a   Biss.  Me.  427 ;  Judge  v.  Titcomb,  7  Me.  302. 

( U.  S.  )  446.  Compare  Webb  v.  Gross,  79  Me.  224. 

8.  Metcalf  v.   Clark,  41   Barb.    (N.  Maryland.  —  State  v.  Hart,  57  Md. 

Y.)  45.  234;  Seegar  r.  State,  5  Har.  &  J.  (Md.) 

S.  Newark  Say.  Inst,  v,  Jones,  35  N.  4M;  Laidler  v.  State,   2   Har.  &  G. 

J.  Eq.  406.     But  see  Sloan  v.  Sloan,  2Z  (Md.)  277;  Dorsey  v»  State,  4  Gill  & 

Fla.  589.  J.  (Md.)  471.     See  also  State  v.  Dilley, 

4.  Alabama.  —  Judge  v,  Looney,   2  64  Md.  314. 

Stew.  &  P.  (Ala.)  70;  Faulk  v.  Judge,  Massachusetts.  —  Dawes  v.  Head,  3 

a  Port.  (Ala.)  538;  Judge  v.  Coalter,  Pick.  (Mass.)  128;  Paine  v.  Mofiit,  11 

3  Stew.   &   P.    (Ala.)    348;   Judge  v.  Pick.  (Mass.)  496. 

French,  3    Stew.    &   P.    (Ala.)    263;  Minnesota. — Huntsman  v.  Hooper, 

Thomson  v.   Searcy,  6    Port.    (Ala.)  32  Minn.  163;  Waterman  v.  Millard, 

3^;   Gilbreath   v.   Manning,  24  Ala.  22  Minn.  261;   Wood  v.   Myrick,    16 

41$;  Judge  V.  Price,  6  Ala.  36.  Minn.  494. 

Arkansas. — Baker  v.  State,  21  Ark.  Mississippi. — Dobbins  v.  Halfacre, 

40s;   HaU   V.    Brewer,  40  Ark.   433;  5a  Miss.  561;  Probate  Judge  i;.  Phiffs,  5 

George  v.  Elms,  46  Ark.  260;  State  f.  How.  (Miss.)  59;  Thornton  v.  Glover, 

Roth,  47  Ark.  222 ;  Morton  v.  State,  25  Miss.  132 ;   Dinkins  v.   Bailey,   23 

25  Ark.  46;  Gordon  v.  State,  11  Ark.  Miss.   284;   Jones   v.  Irvine,  23  Miss. 

12;  State  T',  Ritter,  9  Ark.  244;  Porter  361. 

V.  State,  9  Ark.  226.  New     Hampshire.  —  See     Probate 

California, —  Weihe  v.  Statham,  67  Judge  v.  Adams,  49  N.  H.  150;  Pres- 

Cal.84;Chaquettet;.Ortet,6oCal.594.  cott  v.  Farmer,  59  N.  H.  90;  Probate 

Connecticut.  —  See  Probate  Judge  v.  Judge  v.  Couch,  59  N.  H.  39. 

Holcomb,  45  Conn,  iii ;  Probate  Judge  New  y^r^^^y.-— Ordinary  i;.Barcalow, 

V.  Sherwood,  32  Conn.  324.  36  N.  J.  L.  15;  Ordinary  v.  Smith,  15 

Dakota. — Territory  v.  Bramble,  a  N.  J.  L.  92. 

Dakota  189.  New  Tork. —  Carow   v.  Mowatt,  a 

Delaware, — State  V.  Waples,  5  Harr.  Edw.  Ch.  (N.  Y.)  57;  Hood  v.  Hood, 

(Del.)  257.  85  N.  Y.  561 ;  Haight  v.  Brisbin,  zoo 

717  Volume  VIII. 


A«ti«Bi  OB                           EXECUTORS,  ETC.  Adminlitntloii  Bonli. 

necessity  of  these  preliminary  proceedings,  or  the  courts,  on  the 

N.  Y.  319;   Potter  v.  Ogden,  136  N.  Mete.  (Kj.)  6x ;  McCallav.  Patterson, 

Y.  384;   People  V.  Barnes,  la  Wend.  18  B.  Mon.  (Ky.)  201. 

(N.  Y.)  493 ;  People  v.  Corlies,  i  Sandf.  After  a  judgment  against  an  executor 

(N.  Y.)  228.     See  Hood  v,  Hayward,  or  adtninistrator  </«  bonis  testatoris  or 

124  N.  Y.  I.  intesiatiy  and  a  return  oi  nulla  botta  on 

Ohio. — Dawson  v.  Dawson,  25  Ohio  execution,  an  action  against  him  alone, 

St.  443;   Cadwallader  v,  Longley,    i  on    his    administration    bond,   could 

Disney  (Ohio)  497;  Treasurer  v.  Len-  always  be  maintained  without  an j  pre- 

nington,  7  Ohio,  pt.  i.  266;  Treasurer  vious  suit    suggesting    a    dez'-astavit, 

V.  II all,  3  Ohio  225.    See  also  Gandolfo  Meade  v.  Brooking,  3  Munf.  (Va.)  548. 

t;.  Walker,  15  Ohio  St.  251;   State  v.  FaUnre  to  Betum  Inyentocy. — There 

Cutting,  2  Ohio  St.  i ;  Douglas  v.  Day,  seems  to  be  no  doubt  that  a  breach  of 

28  Ohio  St.  175 ;  Mighton  v.  Dawson,  a  condition  in  the  bond  to  return  an 

38  Ohio  St.  650.  inventory  will  sustain  a  suit  by  a  crcd- 

Oregon, — Hamlin  v,  Kinney,  2  Ore-  itor  before  he  has  obtained  judgment, 

gon  91 ;  Adams  7^  Petrain,  11  Oregon  '*  because  the  condition  is,  most  ob- 

304.  viously,  so  far  as  creditors  are  con- 

Pennsylvania. — Com.   v.   Evans,    i  cerned,  intended  to  aid  them  in  the 

Watts  (Pa.)  437;  Com.  v.  Dill,  i  Phila.  prosecution  of  their  suits,  and  to  fur- 

(Pa.)  556;   Stewart  T.  Moody,  4  Watts  nish  them  with  evidence  against  the 

(Pa.)  169;    Boyd  v.  Com.,  36  Pa.  St.  administrator."  Newsom  i*. Dickerson, 

355  J    Com.   t;.   Fretz,  4  Pa.  St.  344;  Peck  (Tenn.)  285. 

Com.  V,  Stub,  II  Pa.  St.  150;  Com.  v.  Untimely   Objectton.  —  In   White  v. 

Moltz,  10  Pa.  St.  527.  Stanwood,  4  Pick.  (Mass.)  380,  it  was 

South  Carolina, — Wilbur  v.  Hutto,  held  that  in  an  action  on  a  probate 

25  S.  Car.  246.  bond  for  the  benefit  of  a  legatee,  it  is 

Vermont.---^^^  Probate  Ct.  v.  Kent,  too  late  for  the  defendant,  after  a  con- 

49  Vt.  380;    Probate  Ct.  v.  Vanduzer,  fession  of  a  forfeiture  of  the  bond,  to 

13  Vt.  135 ;  Probate  Ct.  v.  Kimball,  42  object  that  the  action  will  not  lie,  be- 

Vt.  320 ;  Probate  Ct.  t^  Chapin,  31  Vt.  cause  the   legatee's  demand  has  not 

373.  been  reduced  to  a  certainty  by  a  judg- 

United  States, — Green  v.  Creighton,  ment  of  court  or  otherwise. 

23  How.  (U.  S.)  90 ;  Beall  v.  New  Mex-  Oonolnalveness  of  Jndgment  or  Decn*. 

ico,  16  Wall.  (U.  S.)  535.  — A  judgment  or  decree  against  an  ei- 

The  doctrine  stated  in  the  text  is  the  ecu  tor  or  administrator  is  conclusive 

common-law  rule.     Territory  v.  Bram-  on  his  sureties  in  the  absence  of  fraud 

ble,  2  Dakota  189.  or  collusion. 

NecMSity  of  Two  Pilor  Jndgmento. —  Alabama, — Perkins  v.  Moore,  16  Ala. 

Some  of  the  ca.ses  hold  that  it  is  neces-  9;  Cousins  v.  Jackson,  49  Ala.  236; 

sary,  after  a  judgment  against  an  ex-  Jones  v,  Ritter,  56  Ala.  270;  Martin  r. 

ecutor  or  administrator  in  his  official  Tally,  72   Ala.  23;  Kyle  v.  Mays,  22 

capacity,  to  establish  a  devastavit,  by  Ala.  692;  Ragland  v.  Calhoun,  36  Ala. 

means  of  a  second  suit  and  judgment  606;  Williamson  v,  Howell,  4  Ala.  693. 

de  bonis  propriis^  before  an  action  can  Compare   Banks    v,   Speers,  97  Ala. 

be  maintained  against  the  sureties  on  560. 

the  administration  bond.     Justices  v,  Arkansas, — George  v.  Elms, 46  ArL 

Sloan,  7  Ga.  31 ;  Wilbur  v,  Hutto,  25  260. 

S.    Car.   246;    Gordon  v.   Justices,   i  California, — Irwin  t;.  Backus,  25  Cal. 

Munf.    (Va.)    i;    Catlett  v.  Carter,  2  214. 

Munf.  (Va.)  24;  Hairston  v,  Hughes,  Illinois, — Frank  v.  People,  147  V\' 

3  Munf.   (Va.)  568;  Braxton  v.  Win-  105. 

slow,  4  Call  (Va.)  308.     See  also  Call  Indiana. — Salyert».State,5lnd.302; 

V,  Ruffin,  I  Call  (Va.)  333.     In  Ken-  Governor  v.  Shelby,  2  Blackf.  (Ind.)  26. 

tucky  there  has  been  some  fluctuation  Kentucky. — Hobbs  v.  Middleton,  I 

of    judicial    opinion    on    this    point.  J.  J.  Marsh.  (Ky.)  176. 

Young  v,  Duhme,  4  Mete.  (Kv.)  239;  Maine. — Probate  Judge  v,  Todd,  63 

Emmerson  v.  Herriford,  8  Busn  (Ky.)  Me.  427. 

229;    Clark   V,   Com.,   5  T.    B.    Mon.  Massachusetts, — ^White  r.  Weather- 

(Ky.)  99;  Clarkson  v.  Com.,  2  J.  J.  bee,  126  Mass.  450;  Heard  :•.  Lodge, 

Marsh.    (Ky.)    19;   Lee  v.   Waller,  3  20  Pick.  (Mass.)  53. 
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principle  of  discountenancing  circuity  of  action  and  multiplicity 
of  suits,  have  held  them  to  be  unnecessary.^ 
2.  Leave  to  Sue— a.  When  Necessary  and  How  Obtained 

—When  irteeiiiry. — In  some  states  it  is  required  by  statute  that 
leave  of  the  probate  court  shall  be  obtained  before  the  institu- 
tion of  a  suit  upon  the  bond  of  an  executor  or  administrator,' 
but  leave  is  not  necessary  unless  a  statute  so  requires.^ 

AppliMtioB  for  LMTe. — The  usual  practice  is  to  file  a  petition,^ 
stating  the  name  .of  the  applicant  and  setting  forth  the  facts 
upon  which  the  application  is  founded.^     The  application  may 

Michigan, — Holden  v.  Lathrop,  65  sureties.     Rutter  v.  Hall,  31  111.  App. 

Mich.  65a;  Clark  v,  Fredenburg,  43  647. 

Mich.  2^.  1.  Georgia,  —  Morgan  v.  West,  43 

Minnesota,  — Wood  v,   Mjrick,    16  Ga.  275. 

Minn.  494.  Illinois, — Tucker  v.  People,  87  111. 

Missouri, — State  t^.  Donegan,  12  Mo.  76;  People  7^  Allen,  8  111.  App.   17; 

App.  190;  State  V.  Holt,  27  Mo.  340;  People  v.  Miller,  2  111.  83. 

Dix  V,  Morris,  66  Mo.  514;  State  v,  Indiana. — Gould  v.  Steyer,  75  Ind. 

Donegan,  83  Mo.  374.  50;  State  v,  Johnson,  7  Blackf.  (Ind.) 

New    Tork, — Deobold    v,    Opper-  529. 

mann,  11 1  N.Y.  531 ;  Johnston  v.  Smith,  Missouri, — State  v.  Grigsby,  92  Mo, 

25  Hun  (N.  Y.)  171 ;  Casoni  v,  Terome,  419;  State  v,  Fljnn,  48  Mo.  413;  Old- 

58  N.  Y.  315 ;  Harrison  v,  Clark,  87  N.  ham  v,  Trimble,  15  Mo.  225 ;  State  v, 

Y.  572;  Gerould  v.  Wilson,  81  N.  Y.  Shelby,  75  Mo.  482;  State  v.  Thom- 

573;  Thayer  v,  Clark,  48  Barb.  (N.Y.)  ton,  56  Mo.  325;  State  v,  Morton,  18 

243,  affirmed  41  N.  Y.  620;  Willcox  v.  Mo.  53;  Governor  v.  Chouteau,  i  Mo. 

Smith,  36  Barb.  (N.  Y.)  316.  731 ;  State  v.  Porter,  9  Mo.  356;  State 

Oregon, — Bellinger  v.  Thompson,  26  v,  Matson,  44  Mo.  305. 

Oregon  330.  North  Carolina.  — Williams  v, 

Pennsylvania, — Garber  v.  Com.,  7  Hicks,  i  Murph.  (N.  Car.)  437;  Chair- 
Pa.  St.  265.  man,   etc.   v,   Moore,   2   Murph.    (N. 

South   Carolina. — Bryan   v,  Blake-  Car.)  22 ;  Bratton  v,  Davidson,  79  N. 

ney,  Dudley  L.  (S.  Car.)  27;  Lyles  V.  Car.   423;    Strickland    v.   Murphy,  7 

Caldwell,  3  McCord  L.  (S.  Car.)  225;  Jones  L.  (N.  Car.)  242. 

Shelton  V.  Cureton,  3  McCord  L.  (S.  Texas, —  Francis    v,    Northcote,    6 

Car.)  41a.  Tex.  185. 

Tenas, — Stewart  v,  Morrison,  81  Tex.  8.  Beall  v.  New  Mexico,  16  Wall.  (U. 

396.  S.)  535,  and  cases  cited  in  the  following 

Contra, — ^Todd  v,  Lewis,  2  Handy  notes. 

(Ohio)  280 ;  Seat  v.  Cannon,  i  Humph.  8.  Bartels  v,  Gove,  4  Wash.  632,  hold- 

(Tenn.)47i;  Canal,  etc.,  Co.  t^.  Brown,  ing  that  an  executor  or  administrator 

4La.  Ann.  545;  Gibson  f.  Robinson,  was  not  a  public  officer  with  in  the  mean- 

90  GtL,  756.  ing  of  a  code  provision  which  required 

In  Action  Barred  hy  Btaknte. — If  an  ex-  leave  to  be  obtained  before  prosecuting 

ecutor  or  administrator  suffers  judg-  the  bond  of  a  public  officer.     State  v, 

ment  to  pass  against  him,  in  an  action  Wilson,  38  Md.  338. 

barred  by  the  statutes  for  limiting  suits  4.  Yerlfloatlon  of  Petition. — In  Ex  f, 

against  him,  his  sureties  are  not  bound  Webster,  4  N.  J.  £q.  558,  it  was  said 

bythejudgment,and  mayhavetheben-  to  be  the  usual  practice  to  verify  the 

em  of  the  statute  in  an  action  against  petition ;  but  in  Matter  of  Webster,  5 

them  on  the  bond.     Dawes  v.  Shed,  15  N.  J.  Eq.  97,  that  was  said  not  to  be  the 

Mass.  6.  practice.     It  was  held,  in  the  case  last 

Wlure  Borettet  IMeOliarced. — A  judg-  cited,  and  in  Matter  of  Green,  8  N.  J. 

ment  against  an  administrator  is  not  Eq.  550,  that  the  absence  of  a  verifica- 

conclusive  on  the  sureties  where  they  tion  was  no  ground  for  vacating,  at  the 

have  been  discharged  by  a  secret  ar-  instanceof  the  obligors  in  the  bond,  the 

rangement  between  the    distributees  order  granting  leave  to  sue. 

and  th^administrittor  prejudicial  to  the  5.  Bx  f,  Webster,  4  N.  J.  Eq.  558. 
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be  and  usually  is  ex  parte. ^ 

b.  Discretion  of  the  Court. — The  granting  of  leave  rests 
somewhat  in  discretion.*  It  is  the  duty  of  the  probate  judge  to 
see  that  the  bond  is  not  prosecuted  at  the  instance  of  a  stranger, 
or  for  the  purpose  of  vexation  or  oppression.*  Beyond  this  the 
granting  of  leave  is  practically  a  matter  of  course.* 

c.  Order  Granting  Leave. — The  order  granting  leave 
should  be  in  writing  and  signed  by  the  judge.*  It  must  be 
taken  in  all  collateral  proceedings  to  be  entirely  conclusive,*  and 
its  validity  cannot  be  inquired  into  by  the  court  before  which 
the  action  is  brought^ 

d.  Objection  for  Want  of  Leave,  How  Taken.— The 
objection  that  leave  to  sue  has  not  been  obtained  can  be  taken 
only  by  a  special  plea  in  abatement.* 

8.  Parties — a.  Plaintiffs. — The  bond  of  an  executor  or  ad- 
ministrator may  be  put  in  suit  by  any  person  legally  Interested,* 

See  also  Fay  v,  Rogers,  a  Graj  (Mass.)  175 ;  Richardson  v.  Hasclton,  loi  Masa 

175.  iw. 

Tlia  Y^SdBtiU  of  «a  Inftat  interested  in  f .  Ordinar7v.Poalton,43  NJ.  L.33. 

the  estate  of  a  deceased  person,  having  T.  Bx  f,  Webster,  4  N.  1.  Kq.  559; 

himself  no  adverse  interest  therein,  Ordinarj  v.  Poulsoo,  43  >f.  J.  L.  3^; 

may  petition  the  judge  of  probate,  as  Bennett  v.  Woodman,  116  Mass.  518; 

the  next  friend  of  the  infant,  for  leave  Richardson  z;.Haaelton,ioi  Mass.  zo8; 

to  sue  tiie  administration  bond.     Ste-  People  v.  Downing,  4  Sandf.  (N.  Y.) 

vens  V,  Cole,  7  Cush.  (Mass.)  467.  189;  People  v.  Falconer,  a  Sandf.  (N. 

ApimcationbyAUonityi.^- Where  ap-  Y.)  81.   C^M/arr  People  p.  Corlies,  i 

glication  Is  made  by  attorneys  in  be-  Sandf.  (N.  Y.)328. 

alf  of  parties  who  have  a  cause  of  ac-  In  Richardson  x\  Haselton,  loi  Mass. 

tion,  leave  granted  to  the  attorneys  is  xo8,  the  defendant  offered  to  prove  that 

sufficient  leave  to  those  whom  they  rep-  the  order  granting  leave,  althongh  sc- 

resent.    Probate  Ct.  v.  Sawyer,  59  Vt.  tually  made  at  the  time  stated  therein, 

57-  was,  in  fact,  not  reduced  to  writing  and 

1.  Washburn  v.  Phillips,  6  Smed.  &  signed  by  the  judge  until  after  the  com- 

M.  (Miss.)  435;  Elwell  t;.  Prescott,  38  mencement  of  the  action.    Buttfalsevi- 

Wis.  374;  Probate  Judge  v.  Kimball,  dence  was  held  to  be  inadmissible. 

la  N.  H.  165,  holding  that  whether  no>  FlrandorColliiflioiL — Evidence  tending 

tice  shall  be  given  rests  in  the  sound  to  show  that  the  order  granting  leave 

discretion  of  the  probate  court.     Ben-  was  obtained  by  fraud  or  collusion  is 

nett  v.  Woodman,  116  Mass.  518;  Rich-  inadmissible.     People  v.  Downing,  4 

ardson  v.  Oakman,  15  Gray  (Mass.)  57.  Sandf.  (N,  Y.)  189. 

See  also  People  v.  Rowland,  5  Barb.  8.  Probate    Judge   v.   Holcomb,  4J 

(N.  Y.)449.  Conn,  iii;  Johannes  v.   Youngs,  48 

a.  Matter  of  Webster,  5  N.  J.  Eq.  89 ;  Wis.  loi .  See  also  Ordinary  v.  Poulsoo, 

**  So  much  so  at  least  that  it  cannot  be  43  N.  J.  L.  33 ;  Fay  v.  Rogers,  2  Grar 

assigned  for  error,  nor  made  the  sub-  (Mass.)  175.    In  Robbins  v.  Hajward, 

ject  of  review  in  an  appellate  court,"  16  Mass.  524,  the  defendant  defeated 

E%  p,  Webster,  4  N.  J.  Eq.  558.     See  the  action  by  a  plea  in  abatement 

also  Lee's  Case,  43  N.  J.  Eq.  17a ;  Mat-  Iki  Yarmont  the  party  obtaining  lesve 

ter  of  Northampton  County  Sav.  Bank,  and  prosecuting  the  bond  is  required 

33  N.  J.  Eq.  689.  to  cause  his  name  to  be  indorKd  on 

8.  In  re  Honnass,  14  N.  J.  Eq.  493 ;  the  writ.     If  he  thus  indorses  his  name 

Lee's  Case,  43  N.  J.  Eq.  173.  without  having  obtained  leave  to  sue, 

4.  In  re  Honnass,  14  N.  J.  Eq.  493 ;  the  court  has  authority  to  order  bis 

Washburn  v.  Phillips,  6  Smed.  v,  M.  name  to  be  stricken  off.    Rutland  Pro- 

(Miss.)  435.  bate  Ct.  v,  Hull,  58  Vt.  306. 

•.  Fay  V,  Rogers,  a  Gray  (Mass.)  f.  Suit   can    be    brought    for   the 
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for  mismanagement,  waste,  or  other  breach  of  its  conditions,* 
but  whether  the  suit  shall  be  instituted  in  the  name  of  the  party 

aggrieved,  or  in  the  name  of  the  judge  of  probate,  the  governor, 

the  state,  etc.,  is  determined  by  the  local  statutory  provisions.* 

benefit  of  those  persons  only  wlio  are  JVtftv  T'orM, — Boyle  v.  St.  John,  38 

interested  in  the  estate.    Kawson  v,  Hun  (N.  Y.)  454. 

Piper,  34  Me.  98;  Songer  v.  Manwar-  Oi to, —O* Conner  v.  State,  18  Ohio 

ing.xBlackf.  (Ind.)  351;  Probate  Judge  225;  Rairden  v.  Holden,  15  Ohio  St. 

V.  Hoit,  3  N.  H.  392 ;  Probate  Judge  v.  207. 

Southard,  62  N.  H.  228.  Texas, —  Martel  v,  Martel,  17  Tex. 

AetUA  by   Admf&lfltratots   d6   Bonds  391 ;  Boulware  v.  Hendricks,  23  Tex. 
Hon.— At  common  law  it  seems  to  be  667 ;  McDonald  y,  Alford,  32  Tex.  35 ; 
clear  that  an  administrator  de  bonis  Brown  v.  Franklin,  44  Tex.  559. 
worn  cannot  sue  on  the  oflficial  bond  of  Virginia, — Allen  v.   Cunningham, 
bis  predecessor  on  account  of  assets  of  3  Leigh  ( Va.)  395. 
the  estate  converted  or  wasted  by  the  ^/5co»j/».-— County  Judge  v. Little- 
latter.    Only  creditors,  legatees,  dis-  John,  23  Wis.  251. 
tributees,  or  others  interested  in  the  United  Slates. — Beall  v.  New  Mex- 
estate,  can  maintain  such  action.  ico,  16  Wall.  (U.  S.)  535. 

Arkansas. — Brice  v.  Taylor,  51  Ark.  It  seems  that  an  administrator  de 
75;  State  V.  Rottaken,  34  Ark.  144;  bonis  non  may,  without  the  aid  of  ex- 
Green  V,  Byrne,  46  Ark.  453.  press  legislation,  cause  the  bond  of  his 

Illinois. -^Stose  v.  People,  25  111.  600 ;  predecessor  to  be  sued  for  a  refusal  to 

Marsh  v.  People,  15  111.  284.  deliver  over  the  goods  that  remain  in 

Indiana. — State  v.Gooding,  8  Blackf .  his  hands  unadministered  or  for  a  bal- 

(Ind.)  567;  Lucas  v,  Donaldson,  X17  ance  adjudged  to  be  in  his  hands  on 

Ind.  139;  Graham  v.  State,  7  Ind.  470;  settlement  in  the  probate  court.     Pres- 

Youngv.kimball,  8  Blackf.  (Ind.)  .167.  cott  v.  Farmer,  59  N.  H.  90;  Probate 

Kentncky, — Felts  v.  Brown,  7  J.  J.  Judge  v.  Claggett,  36  N.  H.  381 ;  Judge 

Marsh.  (Ky.)  147;  Bradshaw  v.  Com.,  v.  Price,  6  Ala.  36.     See  also  Finn  v. 

3  J.  J.  Marsh.  (Ky.)  ^2;  Warfield  v.  Hempstead,  24  Ark.  in  ;  Stose  v.  Peo.- 

Brand,  13  Bush  (Ky.)  77.  pie,  35  111.   600;  Judge  v,  Yerby,   i 

Mississippi.  —  RiVes  v.  Patty,  43  How.  (Miss.)  87.  But  compare  Doug- 
Miss.  338.  la^  V.  Day,  28  Ohio  St.  175. 

Ohio. — Curtis  v.  Lynch,  19  Ohio  St.  Hi  North  Carolina  it  appears  tl>at  an 

393;  Blizzard  v.  Filler,  20  Ohio  479;  administrator  </f  bonis  non  has  always 

Chatfield  v.   Faran,  i  Pisney   (Ohio)  had  power  to  sue,  and  that  the  com- 

488;  Douglafi  V.  Day,  28  Ohio  St.  175.  mon-law  rule  has  not  obtained.     Wil- 

Texas. — Ward  v.  Ward,  z  Tex.  Un-  son  v.  Pearson,  102  N.  Car.  290;  Lans- 

rep.  Gas.  123.  dell  v,  Winstead,   76  N.    Car.    366; 

But  in  many  states  the  statute  has  Goodman   v.   Goodman,   72  N.   Car, 

modified    the    common-law    rule    by  ^  508;  Grant  v.  Rogers,  94  N.  Car.  755; 

authorizing  the  administrator  ^«  ^011 M  *  Tulburt   v.  Hollar,  102  N.  Car.  406; 

non  to  sue.  Neal  v.  Becknell,  85  N.  Car.  299 ;  State 

Arkansas, — Finn  v.  Hempstead,  24  v,  Johnston,  8  Ired.  L.  (N.  Car.)  381; 

Ark,  III ;  State  v. Ferguson,  8  Ark.  172.  State  v.  Britton,  11  Ired.  L.  (N.  Car.) 

Illinois.  —  Marsh  v.  People,  15  111.  no;  Ferebee  v,  Baxter,  12  Ired.  L. 

384.  (N.  Car.)  64;  State  v.  Moore,  11  Ired. 

Indiana. — Lucas  v,  Donaldson,  117  L.  (N.  Car.)  160. 
Ind.  139;  Lane  v,  l^tate,  27  Ind.  108 •,  X.  Outlaw  v.  Yell,  5  Ark.  468. 
State  V.  Johnson,  7  Blackf.  (Ind.)  529;  3.  Far^  Aggrieved. — A  statute  pro- 
Myers  V,  State,  47  Ind.  293;  Graham  viding  that  suit  "may**  be  brought  in 
V.  State,  7  Ind.  470.  the  name  of  the  party  injured  was  con- 

ifaryland. —  State  v,   Robinson,  57  strued  not  to  preclude  an  action  in  the 

Md.  4W5.  name  of  the  obligee  for  his  use.    Ama- 

Minnesoia, — Palmer  v.  Pollock,  26  son  v.  Nash,  24  Ala.  279. 

Minil.  433.  In  New  Jersey  it  was  held  that  a  gen- 

Missonri. — ^State  v.  Hunter,  15  Mo.  eral  creditor  of  an  estate  is  a  "party 

490;  Dodson  V.  Scroggs,  47  Mo.  285.  aggrieved"  within  the  meaning  of  a 
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An  objection  that  the  action  is  not  brought  in  the  name  of  the 
right  party  must  be  taken  by  answer  or  demurrer  or  it  is  waived,* 
and  moreover  the  defect  may  be  cured  by  amendment  making 
the  proper  plaintiff.* 

b.  Defendants.  (See  article  Bonds,  vol.  3,  p.  635.)— At 
common  law  an  action  may  be  maintained  on  a  bond  joint  and 
several  in  its  terms  against  one  or  all  of  the  obligors,*  but  not 
against  a  number  between  one  and  all.*  The  latter  restriction 
has  in  many  cases  been  removed  by  statute ;  *  and  likewise  the 
common-law  rule  that  an  action  could  not  be  sustained  against 
surviving  coobligors  and  the  representatives  of  a  deceased 
obligor,®  has  been  abrogated  in  some  jurisdictions.'' 

statute  authorizing  such  a  party  to  sue  1.  Brown  v,  McKce,  io8  N.  Car. 387, 

on  the  bond,  and  that  he  need  not  have  where  the  action  was  not  brought,  as 

established  his  claim  by  a  judgment,  it  should  have  been,  in  the  name  of  the 

In  re  Honnass,  14  N.  J.  Eq.  493.  state;  People  v.  Struller,  16  Hun  (N. 

▲etton  by  SaccoMor  of  OUi^see. — A  Y.)  234,  where,  in  respect  of  the  con- 
bond  '  which  deviates  from  the  statu-  tention  that  the  action  was  improperly 
tory  requirements,  so  as  to  be  good  brought  in  the  name  of  the  state,  the 
only  as  a  common-law  bond,  cannot  be  court  said:  '*The  objection  was  not 
prosecuted  in  the  name  of  the  succes-  taken,  either  by  answer  or  demurrer, 
sor  of  the  judge  to  whom  it  is  made  and  the  denial  of  the  motion  [to  dis- 
payable.    Frye  v,  Crockett,  77  Me.  157.  miss   on  the   trial]   might  well  stand 

Joinder  of  DlBtrlbatees. — Before  an  or-  upon  the  ground  that  the  objection  was 

der  of  distribution  is  made,  those  en-  waived  by  not  being  pleaded." 

titled  to  distribution  have  a  common  3.  Stater.  Shelby,  75 Mo. 4S2;  Grant 

interest  sufficient  to  sustain  a  joint  ac-  v.  Rogers,  94  N.  Car.  755;  Wilson  r. 

tion  by  them  against  the  sureties  on  Pearson,  102  N.  Car.  290. 

the  administrator's    bond.      State  v.  In  the  Appellate  Court. — Such  amend- 

Thornton,  56  Mo.  325.     See  also  State  ment  may   be   made  in  the  appellate 

V,  McKay,  6  Ired.  L.  (N.  Car.)  397.  court  where  the  objection  was  not  taken 

Contra,  where  an  order  of  distribution  below,  but  it  will  not  be  so  allowed 

has  been  made,  Jackson  v.  Justices,  2  where  it  would  destroy  a  just  legal 

Bibb  (Ky.)  292.  ground  for  the  appeal,  which  existed 

A  Bond  QlTen  to  tlie  Governor  may  be  when  the  appeal  was  tsiken.    Grant  r. 

sued  on  by  any  successor.     Livingston  Rogers,  94  N.  Car.  755. 

V,  Qombs,  I  N.  J.  L.  50;  Phillips  v.  Error  Onred  by  Statnte  of  JeofUli.— 

Governor,  2  Ark.  382.  In  Governor  v.  Davis,  9  Ala.  917,  it 

Where  it  is  sued  on  by  the  obligee,  was  held  that  in  a  suit  upon  an  official 
his  name  need  not  be  used.  The  plain-  bond,  the  name  of  the  nominal  plain- 
tiff may  be  described  as  governor.  Mer-  tiff  is  form  and  not  substance,  and 
rit  V,  Governor,  4  Yerg.  (Tenn.)  489.  therefore  a  mistake  in  that  respect  is 
To  the  same  effect,  see  Halsted  v,  Fow-  not  reached  by  a  general  demurrer, 
ler,  22  N.J.  L.  48.  and   is  amended  after  judgment  bj 

In  Klasonzl  the  action  must  be  in  the  other  parts  of  the  record, 

name  of  the  state  to  the  use  of  the  party  8.  State    v,   Bennett,  24  Ind.  383; 

aggrieved.  Woodworth  v.  Woodworth,  Beall  v.  Territory,  i  N.  Mex.  507;De- 

70  Mo.  601;    Sickles  v.  McManus,  26  vore  v.  Pitman,  3  Mo.  179;  Probate 

Mo.  28 ;  State  v,  Campbell,  10  Mo.  724.  Judge  v.  Lindeke,  26  Minn.  93. 

North  OaroUna.— It  was  held,  in  Car-  4.  People  v.  Miller,  2  111.  83;  Field 

michael  v,  Moore,  88  N.  Car.  29,  that  v.  Van  Cott,  15  Abb.  Pr.  N.  S.  (N.  Y. 

suits  upon  official  bonds  made  payable  C.  PI.)  349. 

to  the  state  must  be  brought  in  the  0.  Cridler  t;.  Curry,  66  Barb.  (N.Y.) 

name  of  the  state,  and  that  the  statu-  336;  Field  v.  Van  Cott,  15  Abb.  Pr.N. 

tory  provision  requiring  every  action  S.  (N.  Y.  C.  PI.)  349. 

to  be  prosecuted  by  the  real  party  In  6.  Chatfield    v,    Faran,    i   Disnej 

interest  had  no  application.     See  also  (Ohio)  488;  Braxton  v.  State,  25  Ind. 83. 

Norman  v.  Walker,  101  N.  Car.  24.  7.  Chatfield    v.    Faran,    i    Disnej 
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4.  Deolaration  or  Complaint — a.  Requisite  Averments. — The 
declaration  or  complaint  should  state  the  issuance  of  letters  tes- 
tamentary or  of  administration  to  the  principal  in  the  bond,^  and 
the  execution  of  the  bond,*  and  should  set  forth  in  substance 
the  contents  thereof.*  It  must  show  for  whose  benefit  the  suit 
is  brought,*  and  the  character  in  which  he  is  interested,*  and 
should  allege  that  the  demand  has  been  ascertained  and  estab- 
lished by  a  judgment  at  law,®  or  by  a  decree  of  the  probate 
court,''  as  the  case  may  be,  where  those  steps  are  prerequisites 
to  the  maintenance  of  the  suit,®  and  lastly  that  leave  to  sue  has 
been  obtained,  if  the  statute  requires  leave.® 

b.  Assignment  of  Breaches — ^NeoeMityof  AMignment. — In  modern 
practice    the    plaintiff    must    assign   or    suggest    breaches    in 

(Ohio)  488;  Braxton  v.  State,  25  Ind.  in  the  conclusion.     Porter  v.  State,  9 

82;  Mjrers  v.  State,  47  Ind.  293.     See  Ark.  226. 

Bryant's  Code  Pleading,  p.  348,  for  a        6.  Seegar  v.  State,  5  Har.  &  J.,(Md.) 

tabulated  reference  to  code  provisions  488;  Dorsej  v.  State,  4  Gill  &  J.  (Md.) 

changing  the  common  law  in  respect  471 ;  Laidler  v.  State,  2   Har.  &  G. 

of  parties  defendant  ia  suits  on  joint  (Md.)  277 ;  Probate  Judge  v.  Phipps,  5 

or  joint  and  several  obligations.  How.  (Miss.)  59;  Biggs  v,  Postlewait, 

1.  Mahonej  r.  Gunter,  10  Abb.  Pr.  i  111.  198;  Thomas  v.  Com.,  3  J.  J. 
(N.  Y.  C.  PI.)  431,  holding,  further.  Marsh.  (Ky.)  121;  Wilbur  v.  Hutto,  25 
that  facts  must  be  alleged  showing  that  S.  Car.  246;  Burnett  v,  Harwell,  3 
the  court  had  jurisdiction  to  grant  ad-  Leigh  (Va.)  89. 

ministration  on  the  decedent's  estate.  Vaxlance. — Where  a  declaration  al- 

See,  however,  supra^  II.  6.  Averment  leges  the  recovery  of  a  judgment  de 

of  Representative  Character,     People  bonis  testatoris  against  the  executor,  it 

V.  Falconer,  2  Sandf.  (  N.  Y.  )  81.  is  not  supported  by  the  Introduction  of 

2.  Kyle  v.  Mays,  22  Ala.  692;  Jeffree  a  judgment  against  him  de  bonis  fro- 
V.  Walsh,  14  Nev.  143.  priis.    State  v.  Seabright,  15  W.  Va. 

As  to  the  sufficiency  of  such  an  aver-  590. 
ment,  see  Evans  v.  Gcrken,  105  Cal.        Ayorment  of  Noniiaymeiit. — The  dec- 

311 ;  Curry  v.  People,  54  111.  263.  laration  is  fatally  defective  if  it  fails  to 

5.  Mountjoy  v.  Pearce,  4  Mete,  aver  the  nonpayment  of  the  judgment. 
(Ky.)  97;  Gibson  v.  Robinson,  90  Ga.  Irvine  v.  Williams,  6Dana(Ky.)  41. 
756,  holding  that  a  copy  of  the  bond  7.  Kyle  v.  Mays,  22  Ala.  692 ;  Gil- 
need  not  be  attached  to  the  declaration,  breath  v.  Manning,  24  Ala.  418;  Perkins 
See  also  Cabell  v,  Hardwick,  i  Call  v.  Moore,  16  Ala.  9;  Gordon  v.  State, 
(Va.)  345.  II  Ark.  12 ;  State  v.  Ritter,  9  Ark.  244; 

A  Oovnt  on  tlio  Penalty  Alono,  not  Outlaw  v.  Yell,  5  Ark.  468;  State  t;. 

noticing  the  condition,  was  held  to  be  Ferguson,  8  Ark.  172;  Morton  t;.  State, 

sufficient  in  HoUey  v.  Acre,  23  Ala.  603.  25  Ark.  46 ;  Porter  v.  State,  9  Ark.  226; 

4.  Governor  v.  Gantt,  i  Stew.  (Ala.)  Probate  Judge  v.  Couch,  59  N.  H.  39; 

388;  Cabell  V.  Hardwick,  i  Call  (Va.)  Hood  v.  Hood  (Supreme  Ct.),  6  N.  Y. 

345.     Contra ^  Clark  zk  Russell,  2  Day  St.  Rep.  684;    State  z*.  Hart,  57  Md. 

(Conn.)  112.  234;  State  v.  Cutting,  2  Ohio  St.  i; 

6.  That  is,  whether  he  is  a  creditor,  St.  Paul  First  Nat.  Bank  v.  How,  28 
legatee,  or  distributee.  Morton  V.  State,  Minn.  150;  Probate  Ct.  zk  Saxton,  17 
25  Ark.  46 ;  Eaton  v,  Benefield,  2  Blackf .  Vt.  623. 

(Ind.)  52 ;  Probate  Judge  x/.  Johnson,  4  The  Gronnds  of  the  Decree  need  not  be 

How.  (Miss.)  680;  Hooe  v.  Lockwood,  alleged.     Field  v.  Van  Cott,  15  Abb. 

3  Pin.  (Wis.)  42;  Phillips  V.  Governor,  Pr.  N.  S.  (N.  Y.  C.  PI.)  349. 

2  Ark.  382.  8.  See  supra,  VI.  i.  Necessity  0/ Pre- 

It  is  proper  that  the  character  in  liminary  Judgment  or  Decree. 

which  the  plaintiff  sues  should  appear  9.  Waterman  f^   Dock  ray,   78  Me. 

in  the  commencement  of  the  declara-  139;   Groton  v.  Tallman,  27  Me.  68; 

tion,  though  it  is  sufficient  if  it  appear  State  v.  Robinson,  57  Md.  486. 
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An  objection  that  the  action  is  not  broij''  .^  ^^q^ 
right  party  must  be  taken  by  answer  or|    ;J 

and  moreover  the  defect  may  be  c\y  ^.  racb 

the  proper  plaintiff.*  ;  :'^ 

b.  Defendants.    (See  article;/'      #  icvcral 

common  law  an  action  may  be  '              I 

several  in  its  terms  against  c  '              i                       ^^  we^ 

against  a  number  between  -  / 
has  in  many  cases  been  re, 

common-law  rule  that  an  oiate  v.  Watts,  23  Ark..^^ 

survivine:    coobligors  dj  .   .     ^         _.      ».  u  ^ 

ui-         «  u       L            u  I /fn/.  —  Davenport  v,  Ricn — 

obhgor,«  has  been  abrr  ^^  conn.  310. 

^  ^  ^        *u     •  •            u  .//i»oj5.— Tucker  v.  People,  87  III 

statute  authorizing  such  •  ^                                            r  ^    1 

*""*  ^Kr  ^''"1'*  i,^""^  1*^**  ^^  '  Indiana,  -  State  t;.  Bennett,  24  Ind. 

estabhshed  his  claim  •     .              .^^  g  .  g^^^^^^  ^,  g^^^^^  g^  j^^'^ 

^!iS^«  °,1"\*-:«1  J^                   oi  an  Masxacknselis,  —  Paine  x-.  Moffit,  xl 

Artlon  liy  BucceM'             .ndfering  Pick.  (Mass.)  49^. 

Dond  wnicn  aevia              ^^.^^^^  .^  j^  Mississippi. ^J?to\mX^  Judge  r.  Sin- 

on^va7a"co^r            ^ds  came  into  pleton,  12  Smed.  &  M.  (Mis..U39; 

oniy  as  a  commr         ^irtlstratot,  for  Probate  Judge  t'.  Thomtjson,  2  How. 

prosecutea  in  i         ^^  account.     Pro-  (Miss.)  808;  Hoggatt  v.  Montgomery, 

oavable     Fr        otson,  5  N.  H.  413;  6  HoiV.  (Miss.)  93.                           , 

^  \!^aLL      m  I  P»ck.  (Mass.)  20;  Jrijji?«ri.-r- Finney  r.  State,  9  Mo. 

der^dis'    .''"P»^^*^^^«^-^-     Sec  63*. 

♦•♦1  A  f          Afodreli,  15  Mo.  421.  Montana, — Ryan  t».  Kinney,  1  MoDt 

interest   ,fi^  **'  Dutf  .^In  Phillips  454. 

J.   "?     >J,  3  Ark.  390,  the  coiirtsaid :  New  Jersey,  —Ordinary  v.  Coolej, 

the   "      V^*"^*'^  instance  the  dfeclara-  30  N.  J.  L.  179. 

The  '     ^i'"  dts!gned  to  cover  the  whole  Nett>  ^T^ork.  —  Hood   v.  Hood  (Su- 

^          -^rt  of  the  bond,  and  it  contains  prekne  Ct.)^  6  N.  Y.  St.  Rep.  684. 

C     .',.7i^Ie  breach,  ^hich  amounts  to  Okio.  —  O'Conner  v.  State,  18 Ohio 

•  ''e  more  than  this,  that  the  said  235. 

.  .!^,;!trator  has  done  rtothing  which  Rkxuh  Isiand,  —  Municipal  Ct.  r.                  ' 
'taV  he  was  bound  to  do.     Such  a  McElrby,  k8  R.  I.  749.                                        , 
f^^\i  is  fatally  defective,  for  it  con-  Tennessee.  —  Calhoun  t».  Liliard,  4 
'^  neither  substance  nor  form,  and  HAyw.  (Tenn.)  56;  Carit^ll  r.  Fostfer,                   V 
j'^ypressly  contradicts  all  the  known  3  Yerg.  (Tienn.)468;Newsom^.D^cke^ 
^;p5  and  precedents  of  pleading."  son.  Peck  (Tehn.)^285. 
fiilure  to  Pay  OvBt  to  Successor. — ^The  Virginia. — Taylor  v.  Stewart,  5  Call 
ittft-mertt  of  a  failure  of  tht  adminiMra-  (Va.)  520. 

for,  wlio  has  resip:ned,  to  pay  his  succes-  t.  Cartt>ll  tf.  Poster^  3  Ycrg.  (Tenn.) 

gov  the  {\iV»o\int  found  due  from  him  on  a  468; 

settlementof  his  accounts,  is  a  sufficient  "A  breach  may  be  considered  Well 

hssignmentof  a  bk-each  of  theconditioh  assig^ned  if  it  be  in  the  words  of  the 

"to    administer    according    to   law."  tohlract,  either  liegdtively  or  affirib- 

SKlgle  V.  Entrekin,  44  Ohio  St.  637.  ativeiyj  or  itt  words  coextensive  with 

FUlore  to  Settle.  —  A  breach  setting  its  legal  import  or  effect."    Pbillip6 

out  a  failure  to  make  annual  ahd  a  v.  Governor,  2  Ark.  389. 

failure  to  make  final  settifements  is  well  8.  Hoover  t).  Berryhill,  64  N.  Car. 

assigned.    Devore  r.  Pitman,  3  Mo.  179.  132. 

FaUore  to  Pay  Debti.  —  A    general  In  Gtktridge  v,  Vanatta^  27  Ohio  St. 

averment   that  the  administrator  did  366,  it  was  held  a  Sufficient  allegation 

not  pay  off  debts  according  to  law  is  of  breach,  as  against  a  detaun-er,  to 

good.      Ordinary,  etc.,  v.  Phillpot^  i  set  forth  the  condition  of  the  bond  al- 

Bay  (S.  Car.)  462.  leged  to  have  befen  bh)ken  and  to  aVcr 

DthM:    Ittitancldh.  —  See    funher,    as  a  nonp^Hortnance  bf  such  cdnditlon. 

to   the    sufficiency  of  assignments  of  SeealsbClarkv.  RusselijaDajtConn.)             ' 

breaches  of  the  bohd :  ita;  Porter  v.  Shite,  ^  Ark.  196.                    :■ 
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^ 


demurrable  so  as  to  defeat  the  plain- 
<^  not  well  assigned.^ 

^; .  '      ^  vol.   3,  p.  662  et  seq.) — iron  Bat 


'h  *^'^V>^5r-  ^W  ^^^^  '^  issue  only  the  execu* 

^-^,:/^>^        ^^  ^     It  admits  every  other 


^%..:''^. 


'<-.-. 


'-ispw  ''^-<'^,  '*'\  ^    ^  idration  assigning  special 


"^y5"4*,.;:\,.'^ 


'^^.;j./l^.»^^**v-*',!^^^  *"  -  assigned  in  the  declaration,  a 

'  r  ^^^4^      "^'h  ^'  "^*  *^  good  plea.     There  must  be 

'V', ,  ^^  t  ordinarily  a  sufficient  plea,''  unless  by 


-.4 


«  Subiequent  Broceediiigt. — Recovery   in   suits 

ation  bonds  is  regulated  by  statutes,  which  vary  in 

*  states.     UsMally,  perhaps,  one  judgment   is   ren- 

the  entire  penalty,  which  bars  the  maintenance  of  fur- 

vUits  on  the  bond,  and  execution  is  awarded  according  to 

wUmstances,  upon  particular  breaches  averred  and  proved  \xi 

fAvpr  of  creditors,  leg^^tees,  distributees,  etc.,  or  in  favor  of  the 

Judge  of  probate  himself  for  the  general  benefit.*     In  case  these 

1.  Whitehall  v.  State,   19  Ind.   37 ;  bond  and  condition  without  assigning 

^tate  V.  Scott,  la  Ind.  529;  State  v,  breaches,  and  the  defendant  pleaded 

C^ampbell,  10  Mo.  724;  State  v.  Porter,  performance  generally,  to  which  the 

^Mo.  356;  Carroll  v.  Foster,  3  Yerg.  plaintiff  replied  assigning  breaches,  it 

CTenn.)  468;  Probate  Judge  t;.Thomp-  was  aii  incurable  departure   for   the 

^on,  2  How.  (Miss.)  868.  plaintiff  to  rejoin  an  excuse  for  non- 

%.  People  V,  Rowland,  5  Barb.  (N.  performance.     Warren  v.  Powers,   5 

^.)  449.  Conn.  373 ;  Ordinary  v.  Bracey,  I  Brev. 

3.  The  introduction  of  a  bond  cor-  (S.  Car.)  191. 

^^sponding  with   that  set  out  in  the  7.  Goodwin  v.  Wilson,  i  Blackf.  (Ind.) 

declaration    will    support    the   issue.  3^;  Probate  Judge  v.  Lane,  50  N.  H. 

^ritchett  V.  People,  6  111.  525.  556;    Probate  Judge  v.  Singleton,  I2 

i.  People  V,  Rowland,  5  Barb.  (N.  Smed.  &  M.  (Miss.)  439. 

'^.)  449.  8.  Goodwinv.Wilson,  I  Blackf.  (Ind.) 

i.  State  V.  Bowen,  45  Miss.  3^7 ;  Kirk-  34A;    Amason  v.  Nash,  24  Ala.  2791; 

^trick  V.  State,  3  Ind.  521, holding  that  WUliams  v,  Hinkle,  15  Ala.  713 ;  Pto- 

tbe  plaintiff  should  take  advantage  of  bate  Judge  v.  Singleton,  12  'Sme(^.  & 

the  fault  by  demurring  to  the  plea;  M.  (Miss.)  439;    Griffith   v.  Com.,  i 

Reid  V,  Nash,  23  Ala.  733;   Griffith  v.  Dana  (Ky.)  270. 

Com.,  I  Dana  (Ky.)  27b.  K  ipXe^i  of  ^lene  administravit  \sh9i^ 

f.  State  V.  Short,  2  Harr.  (Del.)  152;  on  demurrer  if  it  does  not  allege  that 

Shriver  v.  State,  65  Md.  278 ;  Reid  v,  the  assets  were  fully  administered  be- 

Nash,  33  Ala.  733.  fore  suit  brought.     Reid  v,  Nasn,  23 

**Tlie  plea  of  the  defendant  must  Ala.  733. 

state  a  special  performance,  showing  9.  Loring  v.  Kendall,  i  Gray  (14ass.) 

when,  where,  and  how  he  performed."  313;   Glover  v.  Heath,   3  Mass.  252; 

Calhoun  v.  Lillard,  4  Hayw.  (Tenn.)  Cohant  v,   Stratton,   107  Mass.   ±i±\ 

^.    See,  for  a  sufficient  plea  of  per-  Choate  v.  Arrington,  116  Mass.  552; 

ibrmance,  Stewart  v.  McCully,  5  Rich.  Defriez  v.  Coffin,  155  Mass.  203;  New- 

L.  (S.  Gar.)  80;    Dawes  v.  Gooch,  8  comb  v,    Williams,    9    Met.    (Mass.) 

Mass.  488.  525 ;  Phillips  v.  (rovernor,  2  Ark.  382 ; 

DeiMtfture  tn  Bcjotniler. — Where,  un-  Taylor  v.  State,  23  Ark.  225 ;  State  v. 

der  th€  practice  now  generally  super-  Ruggles,   20  Mo.   99;  Probate  Judge 

sededy  the  plajntiff  cfeclared  on  the  v.  Lane;  51   N.   H*.  342;    'People  v, 

725  Volume  VIII. 


Aotions  on  EXECUTORS^  ETC.         Adninirtntion  Soidi. 

various  awards  of  execution  do  not  exhaust  the  whole  penalty, 
the  judgment  for  the  residue  stands  as  security  for  any  other 
breach  which  may  at  any  time  afterwards  occur,  to  be  sued  for 
by  a  scire  facias,  either  for  the  benefit  of  a  party  entitled  to 
claim  in  his  own  right,  or  by  the  judge  of  probate  as  trustee  for 
others.* 

7.  Bemedy  in  Equity — JnrMlotlon  of  Bqvity. — It  is  said  that  there 
is  no  English  precedent  of  a  bill  being  filed  against  the  principal 
and  sureties  in  an  administration  bond  v^Yi^r^  2i  devastavit  ^2& 
charged  and  it  was  sought  to  make  the  sureties  liable.*  In  this 
country,  although  the  jurisdiction  in  equity  has  been  unequivo- 
cally  denied,*  there  are  many  decisions  which  sanction  the  pro- 
cedure where  the  remedy  at  law  on  the  bond  is  difficult  and 
doubtful,*  or  in  special  cases  where  from  other  necessity  a  party 

Stacey,  6  III.  App.  521 ;  Calhoun  v.  Lil-  324;  O'Connor  v.  Such,  9  Bosw.  (N. 

lard,  4  Hayw.  (Tenn.)  56;  Probate  Ct.  Y.)  318;  Bramlej  v,  Forman,  15  Hun 

V.  Brainard,  48  Vt.  620.     See  also:  (N.  Y.)  144. 

Alabama. — ^Amason  7'.  Nash,  24  Ala.  2.  Rorback  v.  Dorsheimer,  25  N.  ]. 

279 ;  Thomson  v.  Searcy,  6  Port.  (Ala.)  Eq.  516 ;  Carow  v.  Mowatt,  2  Edw.  Ch. 

393-  (N-  Y.)  57. 

Arkansas. — Outlaw  v.  Yell,  8  Ark.  3.  Rorback  v,  Dorsheimer,  25  N.  1. 

345 »  Byrd  v.  State,  15  Ark.  175.  Eq. 516.   See ^Xso^in Mississipfi^M^Xi- 

Connecticut. — Edwards  v.  White,  12  acre  t'.  Dobbins,  50  Miss.  76iS  [but  by 

Conn.  28;  Minor  7^  Mead,  3  Conn.  289.  virtue  of  statutory  authority,  Ciopton 

Dakota. — Territory  v.  Bramble,   2  v.   Haughton,  57  Miss.  787;  Buie  v. 

Dakota  189.  Pollock,  55  Miss.  309;    Whitfield   v. 

Indiana. — Johnson   v.    Hawkins,   2  Evans,  56  Miss.  488].  See  also,  in  50ir/l 

Blackf.  (Ind.)  459;  Bunnell  v.  State,  15  Carolina,  Teague  v.  Dendy,  2  McCord 

Ind.  145.  Eq.  (S.  Car.)  207. 

Maryland. — State  v,  Wilson,  38  Md.  4.  Carow  t^    Mowatt,    2  Edw.  Ch. 

338.  (N.  Y.)  57,  disapproved  in  Rorback  v. 

Minnesota. — Palmer  v.  Pollock,  26  Dorsheimer,  25  N.  J.  Eq.  516. 

Minn.  433.  The  Lea4iiig  Case. — In  Carow  v.  Mo- 

New  yersey. — Ordinary  v,   Barca-  watt,  2  Edw.  Ch.  (N.  Y.)  57,  which  is 

low,  36  N.  J.  L.  15;  Givens's  Case,  34  the  leading  case   in  this   line,  it  was 

N.  t.  Eq.  191 ;  Williamson  v.  Snook,  held  that  an  emergency  authorizing  a 

10  N.  J.  L.  65.  party  to  invoke  the  jurisdiction  of  a 

New  Tork. — Boyle  v.  St.  John,  28  court  of  equity  arises  where  an  ad- 
Hun  (N.  Y.)  454;  People  v.  Corlies,  i  ministrator  commits,  a  devastavit  ^n^ 
Sandf.  (N.  Y.)  228.  dies,  and  that  in  such  a  case  equity 

North  Carolina. — State  v.  McKay, 6  will   take  cognizance  of  a  suit  by  a 

I  red.  L.  (N.  Car.)  397.  creditor  against    the    administrator's 

Ohio.  —  Luce  V.  Treasurer,  Wright  sureties  or  their  representatives  and 

(Ohio)  654.  the  persons  interested   in  any  estate 

Pennsylvania. — Wetherill  v»  Com.,  which  he   may  have  left,  and  make 

17  W.  N.  C.  (Pa.)  10^.  them  liable  for  waste  or  misapplica- 

Vermont. — Rutland  Probate  Ct.  v,  tion  of  assets.    The   court   conceded 

Hull,  58  Vt.  306.  that  "  when  an  executor  or  administra- 

1.  Loring  v.  Kendall,  x  Gray  (Mass.)  tor  is  in  full  life  and  within  reach  of  a 

313 ;  Conant  t».  Stratton,  107  Mass.  47^. ;  court  of  law  or  a  citation  from  the  sur- 

Probate  Judge  v.  Lane,  51  N.  H.  342;  rogate,  especially  under  the  enlarged 

Probate  Ct.v.  Brainard,  48Vt.  620;  Pot-  jurisdiction  which  he  now  possesses, 

ter  V.  Titcomb,  12  Me.  55;  Dickinson  it  can  hardly  become  necessary  for  a 

v.  Bean,  11  Me.  50;  Com.  v.  Bryan,  8  creditor,  legatee,  or   next  of  kin,  to 

S.  &  R.  (Pa.)  128.     See  also  Myers  v.  resort  to  chancery  in  the  first  instance 

State,  47  Ind.  293;  Moore  v.  State,  49  for  the  purpose  of  ascertaining  a  ^^' 

Ind.  558;  People  v.  Randolph,  24  111.  astavit,  and  at  the  same  time  to  make 
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interested  in  the  estate  is  compelled  to  come  into  a  court  of 
equity  in  the  first  instance  against  the  principal,  and  to  prevent 
circuity  of  action  the  sureties  are  made  parties ;  ^  and  there  are 
some  instances  of  relief  afforded  where  there  does  not  appear  to 
have  been  any  particular  circumstance  to  render  a  bill  in  chan* 
ceiy  in  any  way  necessary.* 

Tbit  radcnd  Court!  will  exercise  jurisdiction  of  a  suit  in  equity 
against  the  principal  and  sureties,  regardless  of  the  doctrine  of 
the  state  courts.' 

PutiM. — ^As  a  general  rule  all  the  obligors  must  be  made  par- 

the  sureties  in  an  administration  bond  There  is,  liowever,  no  difference   in 

parties  to  the  suit  with  a  view  to  fix  this  respect  between  courts  of  law  and 

them."    The  case   which    the    court  courts  of  equity,  except  in  the  forms 

nsed  as  a  precedent  for  its  decision  is  of  their  proceedings,  and  the  ability 

Spottswood  V.    Dandridge,   4   Munf.  which  is  thereby  afforded  to  courts  of 

(Va.)  289.     There  a  bill  in  chancery  equity  to  give  relief    in   some  cases 

was  filed  in  favor  of  legatees  against  where  courts  of  law  could  not." 

the  personal  representatives  of  a  de-  Other   Oases    recognizing    the    rule 

ceased  executor  and  the  sureties  and  stated  in  the  text  are  People  v.  Lott, 

representative  of  deceased  sureties  of  37  111.  215 ;  Hood  v.  Hood,  85  N.  Y. 

such  executor,  seeking  a  discovery  of  561 ;  Bacheldor  v,  Elliott,  i  Hen.  &  M. 

assets   and    calling    for  a  settlement  (Va.)   10;    Green    v.    Creighton,    23 

of  the  accounts  of  the  deceased  execu-  How.  (U.  S.)  90.    See  alsto  Haight  v. 

tor,  charging  a  variety  of  acts  of  mal-  Brisbin,  100  N.  Y.  219. 

administration  and  that  he  had  died  1.  Green    v.    Creighton,   23    How. 

insolvent,  and  claiming  to  subject  the  (U.   S.)   90,  and  Clarke  v.  Webb,  9 

defendants  to  the  payment  of  whatever  Hen.  &  M.   (Va.)  8,  where  a  discov- 

should  appear  to  be  due.    The  defend-  ery  of  assets  was  sought ;  Dowty  v, 

ants  demurred    to    the    bill,  on    the  Hall,  83  Ala.  165,  where  **it  was  alleged 

ground  that  the  remedy  for  the  dev-  that  the  accounts  of  the  two  adminis- 

asiavitj   if   any,   was  at  law  and  not  trations  were  so  complicated  and  in- 

In  equity.     The  demurrer  was   over-  volved  that  neither  could  be  settled  in 

ruled  by  die  unanimous  opinion  of  the  the  probate  court,  and  only  a  court  of 

court.    After  pointing  out  the  form,  equity  could  grant  adequate  relief;" 

condition,  and  legal  effect  of  the  bond  Alexander  v.  Mercer,  7  (ja.  549,  where 

required  by  the  laws  of  Virginia,  and  the  administrator,  upon  the  discharge 

adverting  to  the  difficulty  in  the  courts  of  his  sureties,  gave  a  new  bond  with 

of  law  of  establishing  a  devastavit  in  other  sureties  and  became  insolvent, 

a  suit  upon  the  bond  against  the  sureties  See  also  Moren  z/.  McCown,  23  Ark. 

under  the  local  forms  of  procedure,  93;  Whitaker  v,  Whitaker,    12     Lea 

the  court  said  :  "  But  widely  different  (Tenn.)  393 ;  Haines  v.  Meyer,  25  Hun 

is  the  mode  of  proceeding  in  a  court  of  (N.  Y.)  414;    Towner  v.  Tooley,  38 

equity.     Wherever  a  case  occurs  over  Barb.   (N.  Y.)  598;  Payne  v.   Hook, 

which  it  has  jurisdiction,   it  may  at  7  Wall.  (U.  S.)  425. 

once  convene  all  the  parties,  however  2.  Donohue  v,  Roberts,  1  Fed.  Rep. 

remotely  concerned   in  interest;  and  449;    Clark  v.  Shelton,  16  Ark.  47J.; 

pending  the  same  suit,  and  by  a  pro-  Moore  v.   Waller,    i    A.   K.    Marsn. 

ceeding  forming  a  part  thereof,  may  (Ky.)  488;  Mitchell  v.  Miller,  6  Dana 

aRcertain  the  fact  whether  the  </tft;<ij/<i-  (Ky.)  79;    Carrol  v.  Connet,  2  J.  J. 

vit  has  been  committed  or  not;  and  if  Marsh.  (Ky.)  195.     See  also  Morris  v, 

it  shall  appear  by  that  procedure  that  Morris,  58  Ala.  443. 

a //rva.f/a7'iV  has  been  committed,  then,  By  Statute. — See  Anthony  v.   Neg- 

and  not  before,  will  it  subject  the  se-  ley,  2  Ind.  211;  Persons  v.  Crane,  2 

curities,  although  they  have  all  along  Ind.  157. 

been  held  in  court  for  their  own  bene-  8.  Payne  v.  Hook,  7  Wall.  (U.  S.) 

fit,  to  attend  to  investigations  in  which  425 ;  Green  v.  Creighton,  23  How.  (U. 

they  were   so    materially    interested.  S. )  90. 
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ties  to  a  bill  in  equity  on  the  bond.^  But  an  allegation  of  tke 
insolvency  o£  those  who.  are  not  joined  is  a  sufficient  excuse  for 
omitting  them  * 

Erior  JsdgmeAt  or  Beeroe. — Although  at  law  a  previous  judgment  is 
necessary  to  ascertain  the  extent  of  the  principal's  liability  be- 
fore the  surety  can  be  resorted  to,*  the  authorities  are  not  uni- 
form as  to  the  necessity  of  such  procedure  before  suing  in 
equity.^ 

Leave  of  Court. — A  statutory  requirement  of  leave  of  court  to  be 
obljained  before  bringing  suit  on  the  bond  applies  to  suits  in 
equity.* 

vn.  CoflTs  nr  AcTion  by  ahb  agaivbt  Exegittoss  avd  ABMira- 

T^XP^^^V  Vk«ft  T^«y  A^b  ]?laiB,tiSEi  %t  taw.— By  virtue  o{  the 
statute  of  23  Henry  VlII.,  it  was  formerly  the  practice  in  Eng-- 
lahd^  if  an  executor  or  admmistrat9r  brought  a^n  action  on  a 
\^r6ng  doi\e  in  liis  oSyii  time  pr  upon,  a  cont^al^ct,  express  or  in^- 
plied,  mad^  with,  htmseU,  and  failed  in  the  action,  he  was  liable 
to  the  defendant  for  costs  even  though  he  sued  as  executor  or 
4dnainistrator,*  and  this  is  the  generally  accepted  doctrine  in 
tjbe  Unite4  States  in  ttb^e  absence  of  statutes  regulating  the  sub- 
ject.t  But  he  is  not  held  liable  when  the  cause  of  action  accrued 

1.  Watts  V.  Gayle,  20  Ala.  817,  hold-  IV.,  c.  4a,  f  31,  died  in  Ljnch  v.  Web- 

ing  that  a  demurrer  will  lie  unless  a  ster,  17  R.  I.  513,  an  executor  or  admin- 

sufficiefit  excuse  for  the  omission  of  an/  istrator  with  respect  to  costs  is  put  on 

of  them  is  shown  In  the  bill,  the  same'  fdoting  as  other  suitors/ez- 

S.  Watts  i).  Qayle,  ao  Ala.  817.  ^ept  that  if  the  action  be  in  the  right 

K.  See  supra^  Vl.   1.    N'ecessiiy  of  of  the  testator  or  intestate,  the  coort 

Preliminary  Judgment  or  Decree,  in  which  the  action  is  pending,  or  the 

4.  That  it  must  first  be  established,  judge  of  a  superior  court,  maj  other- 
see  Carow  V,  Mowatt;  2  Edw.  Ch.  (N.  wise  order. 

Y.)  57;  Hood'  V,  Hood,  85  N.  Y.  7.  Indiana.^VoMac^  v.  Buttery,  3 
561.  Blackf.  (Ind.)  239;  Harrison  v.  War- 
That  the  liabiiitj  need  not  be  first  neW  i  Blackf.  (Ind.)  385. 
established,  see  Green  v,  Creighton,  Kentucky. — Scroggin  v.  Scroggin, 
i3  How.  (U.  S.)  90;  Moore  v.  Waller,  i  J.  J.  Marsh.  (Ky.)  362;  Gamer  v, 
I  A.  K.  Marsh.  (Ky.)  488;  Taliaferro  Strode,  5  Litt,  (Ky.)  314;  Turnham 
V,  Thornton,  6  CaU  (Va.)  21.  But  t^.  Shouse,  8  Dana(Ky.)3;  Holley  v. 
compare  Spottswbod  v.  Dandridee,  4  Christopher,  3  T.  B.  Mon.  (Ky.)  14. 
Muhf.  ( Va.)  289;  Bacheldor  v,  Elliott,  Maryland. — Ferguson  v.  Cappeau, 
I  Hen.  &  M.  ( Va.)  10.                       '6  Har.  &  J.  (Md.)  394. 

5.  Hood  V.  Hood,  85  N.  Y.  561.  Afr^^<7Krf.—Woold ridge  t».  Draper, 

6.  Lynch  v,  Webster,  17  R.  I.  513,  15  Mo.  470;  Lewis  v.  McCabe,  16  Mo. 
declaring  the  practice  as  stated  \  Tat-  App.  398. 

tersall  v.  Groote,  2  B.  &  P.  255;  Nich-  New  Hampshire. — Kenlston  v.  Lit- 

olas  V.  Killigrew,  i  Ld.  Raym.  436;  tie,  30  N.  H.  318. 

Jenkins  v.  Plume,  i  Salk.  207;  Gold-  Ne-w  Jersey. — Kinney  v.  Central  R. 

thwayte  v.  Petrie,  5  T.  R.  234 ;  Bollard  Co.,  34  N.  J.  L.  273 ;  Norcross  xk  Boul 

V,  Spencer,  7  T.  R.  354;  Cooke  v.  Lu-  ton,  16  N.  J.  L.  310. 

cas,  2  East  395  ;Dowbiggint;.  Harrison,  New  Tork, —  People  v.  Judges,  9 

9  B.  &  C.  666,  17  E.  C.  L.  470;  Jobson  Wend.  (N. Y.)  486;  Ketchum  v.  Ketch- 

V,  Forster,  i  B.  &  Ad.  6,  20  E.  C.  L.  um,  4  Cow.  (N.  Y.)  87. 

331 ;  Slater  v,  Lawson,  i  B.  &  Ad.  893,  North  Carolina. — Arringtonv.Cole- 

20  E.  C.  L.  504;   Cowel  V.  Watts,  6  man,  i  Murph.  (N.  Car.)  i03. 

East 405.  South  Carolina. —C^vK'tTV.lKAX.^yW 

Under  the  statute  of  3  and  4  Wm.  Rich  L.  (S.  Car.)  363 ;  Frink  v,  Luy 
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wholly  or  partly  within  the  lifetime  of  his  testator  or  intes^te,^ 
except  in  ^ases  where  he  knowingly  brings  a  wrong  action,  or  is 

ten,  aBajCS.  Car.)  i66;    Bordeaux  v.  Pawling,  8  W.  &  S.  (Pa.)  380;  Show 

Cave,  a  Bailej  L.  (S.  Q]ir.)i6.  v.  CoQ^ar,  7  Pa.  St.  136]. 

yirginia. — S,ee  CarV  v,  Anderson,  4  Rhode  islat^d. —  Lynch  v,  Webster, 

Hen.S  M.(Vai)36i.             '  17  R.  1. 513. 

1.  Alabama. — Stewart  v.  Hood,  10  Soufk  Carolina, — Bordeaux  v.  Cave, 

Ala.6Q0.  9  Qailej  L.  (S.  Car.)  6;   Murrel  v. 

Georgia. — Janes  v,  Robinson,  Dud-  I^oward,  iBrev.  (S..  Car.)  384;  Vander- 

ley  (Ga.)  i ;  Justices  v.  Hajgood,  20  horst  v\  Whitner,  2  Bay  (S.  Car.)  399, 

Ga.  8^7.  i  Brev.  (S.  Car.)  174;  Boyce  v.  Han- 

Illinois. — Greenup  v.  Porter,  4  111.  cock,  a  Bailey  L.  (S.  Car.  53;  Jamison 

64;  Bailey  v.  Camphell,  a  III.  xiq;  Hun-  v.  X^indsaj,  \  Bailey  L.  (S.  Car.)  79. 

ter  V.  Bilyeu,  39  111.  367;  Church  v,  Virginia, — ^Thornton  v. Jett,  i  Wash. 

Jewett,  2  IlL  55.                         '  (Va.)r38. 

ludiama.  —  Harrison   v.  Warner,    x  Wisconsin.  —  Knox  v.   Bigelow,   15 

B*ickf.  (Ind.)^.  Wis.  415. 

Kentucky. — ^Reed  v.  Beat^,  3  Bibb  England. —  Bigland  v.  Robinson,  3 

(Ky.)  208;    Peyton   v,   McDowell,   3  Salk.  105 ;  Nicholas  v.  Killigrew,  i  Ld. 

Dana  (Ky.)  314;  C^perton  v,  CalUson,  Raym.  437. 

I  ].  J.  Marsh.  (Ky.)'396;  Scroggin  v.  **It   is  well  settled  that  where  ai^ 

Scroggin,  i   J.  J.  Marsh.  (Ky.)   36a;  executor  or  administrator  sues  in  his 

Tumham  v,  Shouse,  8  Dana  ( Ky.)  3 ;  repfesentative  character  on  a  liability 

Arnold  v.  Crooks,  8  Dana  (Ky.)  37;  ^o  the  decedent,  he  is  not  responsible 

Carrico  v.  Lilly,  3  A.  K.  Marsh.  (Ky.)  for  co&ts,  either  out  of  his  own  estate, 

398  ;Hutchcraftv.  Gentry,  a  J. }.  Marsh,  or  that  of  the  decedent,  when  he  has 

(Ky.)  499;  Jameson  v.  Young,  ^  Litt.  not  been  guilty  of  wantonly  bringing  a 

(Ky.)  387.  wrong  action,  or  of  some  wilful  de- 

Missouri.  — Wooldridge  v.  Draper,  fault ''   Peyton  t>.  McDowell,  3  Dana 

15  Mo.  470;  Ross  V.  AUetnan,  60  Mo.  (Ky.)  314.     Each  party  pays  his  own 
369^  costs  in  such  cases.    Musser  v.  Good» 

New  Hampshire. — Moulton  v.  Wen-  si  Si.  &  R.  (P«.)  a47 ;  Arnold  v.  Crooks, 

dell,  37  N.  H.  406.    See  ako  Folaom  8  Dana  (Ky.)  37. 

V.  Blaisdell,  38  N.  H.  loo.  XHiBirflnt  7«ife  Nov  Uaeanled.— It  has 

New  Jersey. — ^Norcroas  v.  Boultont  sometimes  been  insisted  that  the  plain- 

16  N.  J.  L.  310.  tiff's  liability  to  costs  depended  on  the 
New  Tork.  —  Barker  v.  Baker,  c  question  whether  the  money  when  rer 

Cow.  (N.  Y.)  267;  Carlile  v.  Bates,  $  covered  would  be  assets  or  not,  as  in 

Johns.  (N.  Y.)  379;  Fleming  t;.  Tyler,  Cockerill  v.  Kynaston,  4  T.  R.  277; 

I  Johns.  Cas.  (N.  Y.)  loa;  Mahany  v.  Bull  v.  Palmer,  3  Lev.  165;  Chandler 

Fuller,  a  Johns.  Cas.  (N.  Y.)  aQ9;  Feo*  v.  Shehan,  7  Ala.  251.    But  it  was  said 

pie  t'.  Judges,  9  Wend.  (K.  Y.)  486;  in  Norcross  v.  Boulton,  16  N.  J.  L. 

Salisbury  v.  Philips,  X2  Johns.  (N.  Y^)  310,  quoted  with  approval  in  Kinney 

289;  Ketchum  v,  Ketchum,  4  Cow.  (N.  v.  Central  R.  Co.,  34  N.  J.  L.  273,  that 

Y.)  87;  Van  Orden  v.  Reynolds,  18  *'this  distinction  has  long  since  been 

Wend.  (N.  Y.)  ^5.     See  Tilton  tr.  exploded,  and  was  contrary  to  older 

Williams,  xi  Johns.  (N.  Y.)  403.  authorities  than  those  by  which  it  was 

North   Carolina.— ColUiVi  v.   Rob-  setup." 

erts,  6  I  red.  L.  (N.  Car.)  201 ;  Arringr  AnAbfttenra^qrlMacQntiaiuiiee. — ^The 

ton  V.  Coleman,  z  Murph.  (N.  Car.)  rule  of  exemption  from  costs,  as  stated 

loa.  in  the  text,  was  applied  in  Frogg  v. 

Ohio. — See  Farrier  V.  Cairns,  5  Ohio  Long,  3  Dana  (Ky.)  157,  a  case  where 

45.  an  executor's  suit  was  abated  upon  a 

Pennsylvania. — ^Musser  v.  Good,  li  plea  of  a  prior  suit  pending,  but  with- 

S.  &  R.  (Pa.)  247;  Myers  v.  Barton,  5  out  aqy  display  of  wantonness  by  him 

Fa.  Xr.  J.  142;  (Jallender  v.  Keystone  or  disposition  to  harass  the  defendant 

Mut.  L.  Iqs.  (Do.,  123  Pa.  St.  471  [over-  And  an,  executor  was  allowed  to  dis- 

rnling  Ewing  v,  Furness,  13  Pa.  St.  continue    without   payment    of   costs 

531,  atid  explaining  Muntori  v.  Mun-  where  his  conduct  was  not  open  to  ad- 

torf,  3  Rawle  (Pa.)  z8o;  Penrose  v.  verse  criticism.    Morse  v.  McCoy,  4 
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fuilty  of  wilful  default,  negligence,  or  other  improper  conduct* 
n  unauthorized  suits  by  foreign  representatives  the  plaintiff  is 
subject  to  the  same  rules  in  regard  to  costs  as  though  he  had 
sued  in  his  individual  capacity.* 

2.  When  They  Are  Defendants  at  Law — ^Wlien  Entitled  to  Coota.— When 
an  executor  or  administrator,  defendant  in  a  suit,  succeeds  on  an 
issue  to  some  plea  which  goes  to  the  whole  cause  of  action,  he 
is  entitled  to  costs,  if  no  statute  provides  otherwise,  although 
he  may  have  failed  upon  other  pleas  put  in  by  him.^ 

Wlien  Saljeotod  to  Ooota. — The  general  rule  is  that  if  a  party  de- 
fends as  an  executor  or  administrator,  he  is  liable  for  costs  as 
other  defendants,  and  the  judgment  as  to  the  costs  is  de  bonis 
testatoris  et  si  non  de  bonis  propriis.^  More  accurately  speaking, 
he  is  liable  only  when  he  pleads  a  false  plea,  that  is,  sets  up  new 
matter  in  avoidance  of  the  action  and  fails  in  supporting  it,  or 

Cow.  (N.  Y.)  551;  Phoenix  v.  HUI,  3  water,  3  Doug.  239,  26  E.  C.  L.  93; 

Johns.  (N.  Y.)  349;  Fowler  v.  Starr,  Hindslej  t^.  Russell,  12  East  232 ;  Hogg 

3  Den.  (N.Y.)  164;  Purdy  v,  Purdy,  5  v.  Graham,  4  Taunt.  135. 

Cow.  (N.  Y.)  14.  neno  IdmlBlfltraTtt  Found  finr  Defeod- 

1.  Turnham  v.  Shouse,  8  Dana  (Ky.)  ant. — In  Lewis  v.  Johnston,  67  N.  Car. 
3 ;  Hutchcraft  v.  Gentir,  2  J.  J.  Marsh.  38, 69  N.  Car.  392,  the  court  said  it  has 
(Ky.)  499;  Rudd  v.  Long,  4  Johns,  been  the  uniform  practice  in  North 
(N.  Y.  )  190;  Bordeaux  v.  Cave,  2  Caro/xna,  ever  since  the  case  of  Well- 
Bailey  L.  (S.  Car.)  6.  See  also  Rey-  born  v.  Gordon,  i  Murph.  (N.  Car.) 
nolds  7/.  Carter,  32  Ala.  444;  Garr  t;.  502,  that  whenever  an  administrator 
Harding,  45  Mo.  App.  618.  establishes  the  plea  oi  flene  adminis- 

Bilnginff  a  Wrong  Action. — In  Com-  travit,  he  is  entitled  to  judgment  and 

ber  V.  Hardcastle,  3  B.  &  P.  115,  he  executioh   for    his    costs   against  the 

was  ruled  to  pay  the  costs  where  he  plaintiff  individually.    The  same  deci- 

sued  on  a  contract  he  knew  to  be  an-  sion  was  made  in  Battle  v,  Rorke,  i 

nulled.  Dev.  L.  (N.  Car.)  228,  and  in  Teny  v. 

So  in  Harrison  v.  Warner,  i  Blackf.  Vest,  11  Ired.  L.  (N.  Car.)  65. 
(Ind.)  385,  where  an  administrator  In  Osterhout  v.  Hardenbergh,  19 
sued  on  a  note  payable  to  his  intestate,  Johns.  (N.  Y.)  266,  an  action  of  as- 
and  a  verdict  was  rendered  for  the  sumpsit  against  an  administrator,  the 
defendant  upon  a  plea  of  no  consid-  defendant  pleaded  non  assumpsit,  non 
eration,  the  court  conceded  that  the  assumpsit  infra  sex  annos,  and  pUne 
plaintiff  would  have  been  properly  a^/miffij/rav/Y,  and  a  verdict  was  found 
subjected  to  costs  had  it  appeared  of  for  the  plaintiff  on  the  first  two 
record  that  he  knew  the  note  was  given  pleas,  and  for  the  defendant  on  the 
without  consideration.  third  plea.  It  was  held  that  the  plain- 
Where  a  Flalntur  wltbont  Legal  An-  tiff  was  entitled  to  judgment  of  assets 
tliority  sues  in  the  capacity  of  adminis-  quando  acciderint,  etc.,  for  the  amount 
trator  and  fails  to  recover,  he  is  liable  of  damages  assessed  on  the  first  ls.<ue, 
for  the  co9>t&  de  bonis  propriis,  Lewis  but  thkt  the  defendant  should  have 
x>.  McCabe,  16  Mo.  App.  398.  judgment  for  his  costs.  See  also  Tim- 
Want  of  Diligence. — An  executor  or  berlake  v,  Benson,  2  Va,  Cas.  348; 
administrator  is  liable  to  costs  on  a  Burnes  v.  Burton,  i  A.  K.  Marsh, 
motion  for  judgment  as  in  cases  of  (Ky.)  349;  Giles  zk  Pratt,  i  Hill  L. 
nonsuit,  unless  diligence  is  shown  in  (S.  Car.)  239;  Moore  v.  Hunt,  i 
the  prosecution  of  the  suit.  Taylor  v.  Bailey  L.  (S.  Car.)  370.  Compare 
How,  I  Wend.  (N.  Y.)  34.  Smith  v.  Goggans,  Harp.  L.  (S.  Car.) 

2.  Brownson  v.  Wallace,  4  Blatchf.  52 ;    Speer  v.  Van  Houten,  19  N.  J. 
(U.S.)  465.  L.  46. 

8.  King  V.  Howard,  4  Dev.  L.  (N.        4.  Smith  v,  Goggans,  Harp.  L.  (S. 
Car.)  581,   citing  Cockson  v.  Drink-     Car.)  52. 
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subjects  a  plaintiff  to  an  expense  additional  to  what  otherwise 
would  be  necessary  to  show  his  right  of  recovery.* 

8.  By  Statutory  Begnlation. — In  some  states  the  statute  pro- 
vides that  an  executor  or  administrator  may  be  made  liable 
personally  for  costs,*  in  case  of  his  mismanagement  or  bad  faith,* 
or  where  he  refuses  to  refer  the  claim  as  prescribed  by  law,* 

1.  Evans  v.  Pierson,  i  Wend.  (N.  Y.)  ment  for  costs  against  him  is  unauthor- 
30,  where  the  court  said :  **  The  rule  is  ized,  unless  the  court  expressly  directs 
settled  that,  though  the  jury  find  against  therein  that  the  costs  be  paid  by  him 
the  pleas  of  non  assumpsit  and  non  as-  personally  for  mismanagement  or  bad 
sumfsit  infra  sex  annos^  such  pleas  are  faith  in  the  action.  Knox  v.  Bigelow, 
not  to  be  considered  technically  false  15  Wis.  415;  Wiesmann  v.  Brighton,  83 
pleas  so  as  to  subject  an  executor  or  ad-  Wis.  550. 

ministrator  personally  to  costs."     See  It  must  be  affirmatively  shown  that 

also  Pope  V,  Delavan,  i  Wend.  (N.  Y.)  he  has  been  guilty  of  mismanagement 

68;Osterhoutt^.Hardenbergh,i9johns.  or  bad  faith.     Ladd  v.  Anderson,  58 

(N.  Y.)  266;  Moore  v.  Hunt,  i  Bailey  Wis.  591.    See  Hei  v.  Heller,  53  Wis. 

L.  (S.  Car.)  370;  Smith  v.  Goggans,  415. 

Harp.  L.  (S.  Car.)  52;  Crane  v.  Hop-  The  executor  or  administrator  does 
kins,  6  Ind.  44;  Priest  v.  Martin,  4  not  come  within  the  condemnation  of 
Blackf.  (Ind.)  311;  Senescal  v.  Bol-  the  statute  simply  by  bringing  an  ac- 
ton (N.  Mex.  1^3),  34  Pac.  Rep.  446.  tion  in  his  own  name  when  he  might 
Compare  Lightfoot  v.  Cole,  i  Wis.  26 ;  have  brought  it  in  his  representative 
Speer  v.  Van  Houten,  19  N.  J.  L.  46;  capacity.  Knox  v.  Bigelow,  15  Wis. 
Giles  V.  Pratt,  i  Hill  L.  (S.  Car,)  239.  415. 

2.  I2L  CaUfomla  the  costs  are  charge-  New  York. —  See  the  following  notes, 
able  only  upon  the  estate,  unless  the  4.  Hew  York. — The  Code  Civ.  Pro., 
court  directs  the  same  to  be  paid  by  §^  1835*  1836,  provides  that  in  actions 
the  executor  or  administrator,  and  the  against  executors  and  administrators, 
taxation  of  a  memorandum  of  costs  the  court  may  award  costs  against  the 
against  an  executor  does  not  prevent  defendant  where  the  claim  was  duly 
the  court  from  directing  in  the  judg-  presented,  etc.,  and  unreasonably  re- 
ment  for.  costs  that  the  same  be  charge-  sisted,  etc.,  or  where  defendant  refused 
able  upon  the  estate.  Reay  v,  Butler,  to  refer  it  Those  sections  do  not 
99  Gal.  477.  See  Stevens  v,  San  Fran-  have  reference  to  actions  for  equitable 
Cisco,  etc.,  R.  Co.,  103  Cal.  252.  relief.     In  such  actions  costs  are  dis- 

In  Bliode  iBland,  by  construction  of  cretionary.     McBride  v.  Chamberlain 

the  statute,  an  executor  or  administra-  (Supreme  Ct.),  56  N.  Y.  St.  Rep.  431. 

tor  is  personally  liable  in  a  suit  which  The  Code  Civ.  Pro.,  ^  3246,  provides 

he  fails  to  maintain.    Lynch  v,  Web-  that  in  actions  by  or  against  an  execu- 

ster,  17  R.  I.  513.  tor  or  administrator  in  his  representa- 

IiL  HlBiiMlppl  the  executor  or  admin-  tive  capacity,  costs  must  be  awarded 
istrator  is  personally  liable  in  the  first  as  in  an  action  by  or  against  a  person 
instance,  but  is  entitled  to  reimburse-  prosecuting  or  defending  in  his  own 
ment  from  the  estate  if  the  court  award-  right,  except  as  otherwise  provided  by 
ing  costs  shall  certify  that  there  were  the  sections  above  mentioned  in  this 
probable  grounds  for  instituting  or  de-  note ;  but  they  are  expressly  charge- 
fending  the  suit.  Williamson  v.  Chil-  able  upon  the  estate  unless  the  court 
dress,  26  Miss. 328;  Campbell  v.  Doyle,  directs  them  to  be  paid  by  the  party 
57  Miss.  292 ;  Taylor  v.  Webb,  56  Miss,  personally  for  mismanagement  or  bad 
^i.  faith  in  the  prosecution  or  defense  of 

3.  Sontti  Carolina.  —  The  executor  or  the  action. 

administrator  is  not  liable  personally  to  Section   3246,   above  cited,   applies 

costs  for  mismanagement  or  bad  faith  only    to    cases    where    the     personal 

under  the  code,  unless  he  has  been  representative  necessarily  sues  in  that 

guilty  of  such  conduct  in  the  identical  capacity,   and  does    not  exempt  him 

action.  Clark  v.  Wright,  26  S.  Car.  196.  from  payment  of  costs  where  he  sues 

WSaGO&Bin, — In  an  action  by  an  exec-  in   his    representative   capacity   upon 

vtor  or  administrator  a  personal  judg-  a  cause  of    action    accruing   to  him 
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or  where    the   claim    against    the    estate  was  duly   presented 

after  the  df ath  of  his  testatoji:  or  in-  led. — ^The  e^cecutor  was   justified   in 

testate,   and  is  defeated   in  the  suit,  making  a  defense  where,  after  pajing 

Buckland  v.  Gallup,  105  N.  Y.  453 ;  part  o?  a  claim,   he  was   advised  bj 

l^ullen  V.  Guinn,  83  Hun   (N.   Y.)  counsel  that  the  whole  demand  was  il- 

128;  Fox  w.  Fq3^,  5  Hun  (N.  Y.)  53;  leE|L     ^xoud^  t^.  Whiton,  15  Hoy.  ?t 

Burhans  v.  Blanchard,  i  Den.  (N.  Y.)  (N.  Y.  Supreme  Ct.)  304.    It  is  not 

626;  Holdrige  v.  Scott,  x  Lans.  (N.  Y.)  unreasonable  to  refuse  to  paj  a  claim 

303;  Bostwick  v.  Brown,  15  Hun  (N.  barred  bj  the  statute  of  limitations, 

Y.)  308;   Reynolds  v,  Collin,   3  Hill  unless  the  plaintiff  will  produce  proof 

(N.    Y.)  441;   Ljon  V.  Marshall,    11  of   a   payment   bj   the    decea^d   to 

Barb.   (N.   Y.)   341;    Fei^  v,   Wttij,  remove  the  bar.    Chesebro  v.  Hicks, 

64    How.  Pr.   (N.    Y.   Supreme  Ct.)  66  How.   Pr.   (N.   Y.   Supreme  Ct) 

391-  194- 

Certificate  of  yudge  or  Referee. —  Where  there  is  a  material  reduction 

The  last  section  above  mentioned  con-  in  favor  of  the  defendant  between  the 

eludes  by  providing  that  where   the  claim   presented  and   the  amount  al- 

action  is  brought  in  the  Supreme  or  lowed  on  the  trial,  refusal  to  pay  It  as 

Superior  City  Court,  the  facts  must  presented  is  not  regarded  as  unreasoii- 

be  certified  by  the  judge  or  referee,  able.     Buckhout  v.  Hunt,  16  How.  Pr. 

In  respect  of  this  provision,  see  Mat-  (N.  Y.   Supreme  Ct.)  407;   Nellts  V. 

son  V.  Abbey,  141  N.  Y.  179;  NeUis  v.  Duesler  (Supreme  Ct.),  44  N.  Y.  Sc 

Duesler  (Supreme  Ct),  44  N.  Y.  St.  kep.   228;    Davis  v.  MjerSt    86  Hun 

Rep.   228;   Gansevoort  v.  Kelson,  6  (X.  Y.)  236;  Comstock  v,  Olmstead, 

Hill   (N.  Y.)  389;  Effray  v,  Masson,  6  How.  Pr.  (1^.  Y.  Supreme  Ct.)  77; 

22  Civ.  Pro.  Rep.  (N.  Y.  City  Ct)  59;  Cruikshank  v.   Cruikshank,   9    How. 

Schenck  v,  Rickaby,  26  Abb.  N.  Cat.  Pr.  (N.  Y.  Supreme  Ct.)  350;  Healy 

(N.  Y.  Supreme  Ct.)  364.  v.  Murphy,  21  Civ.  Pro.  Rep.  (N.  Y. 

Mismanagement  or  Bad  Faith, — As  City  Ct.)  13;  Ruth  v,   Davenport,  22 

to  what  constitutes  such  conduct  as  to  Civ.  Pro.  Rep.  (K.  Y.  Supreme  Ct) 

charge  the   representative  with  'mis-  121 ;   Carhart  v.  Blaisdell,  18   Wend, 

management  or  bad  faith,    see    Mc-  (N.  Y.)  531;  Johnson  v,   Mjers,  105 

Govern  v,  McGovern,  50  N.  Y.  Super.  li>  Y.  666-;    Wells  v.  Disbrow   (Su- 

Ct  390.  preme  Ct),  48  N.  Y.  St.  Rep.  746. 

Presentment  of  Claim. — The  claim  Compare    Fort  v.   Gooding,  9  Barb, 
presented  must  be    substantially   the  (N.  Y.)  38S.    See  further,  as  to  what 
same  claim,  but  not  necessarily  the  does  or  does  not  constitute  unreason- 
precise  claim,  upon  which,  the  plaintiff  able    resistance    or    neglect,    Merritt 
subsequently     recovers.       Genet     v.  v.  Thompson,  37  N-.  Y.  225 ;  Stephcn- 
Binsse,  3  Daly  (N.  Y.)  239.     See  also  son  v.  Clark,  12  How.  Pr.  (N.  Y.  Su- 
Field  V.  Field,  77  N.  Y.  294;  Wallace  preme  Ct)  282;  Curtis  ».  Poppino,  2 
V.  Markham,  i  Den.  (N.  Y.)  671;  Car-  How.  Pr.  (N.  Y.  Supreme  Ct.)  182; 
ter  v.  Beckwith,  X04  N.  Y.  236;  Harts-  Niblo  v.   Binsse,   31    How.    Pr.   (N. 
home  V.  Ring,  i  Den.  (  N.  Y.  )  674-  Y.  Supreme  Ct.>  476;  Boyd  v.  Wil- 
See  further,  as  to  the  sufficiency  of  kin,  23   How.   Pn    (N.   Y.   Supreme 
presentment  to  constitute  a  compliance  Gt>'  137;    Gansevoort   v.   Nelson,    6 
with  the  language  of  the  code,  Tindal  Hill  (N.  Y.)  389;  Fort  v.  Gooding,  9 
t;.  Jones,  II  Abb.  Pr.  (N.  Y.  Supreme  Barb.    (N.   Y.)    388;    Nicholson    v. 
Ct)  258;  Chesebro  v.  Hicks,  66  How.  Showerman,6  Wend.  (N.  Y.)  554. 
Pr.  (N.  Y.  Supreme  Ct.)  194;  Ruth  v.  Refusal  to  Refer. — ^As  to    Circum- 
Davenport,  32  Civ.  Pro.  Rep.  (N.  Y.  stances  which  do  or  do  not  constitute  a 
Supreme  Ct.)  I2x ;  Supplee  v.  Sayro,  refusal  to  refer,  see  Roberts  v.  Pike,  19 
51  Hun  (N.  Y.)  36 ;  Brinker  v,  Loomis,  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  422 ;  Ncf 
43  Hun  (N.  Y.)  247 ;  Horton  v.  Brown,  Hs  v.  Duesler  (Supreme  Ct.  K  44^*  Y- 
29  Hun  (N.  Y.)  654;  King  v.  Todd,  St.   Rep.  228;    Clark  v.  Corwin,  21 
27  Abb.  N.  Cas.  (N.  Y»  C.  PI.)  149;  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct) 
Harvey  v.  Skillman,   22   Wend.    (N.  108;  Stephenson  t^.  Clark,  12  How.  Pr. 
Y.)  571;   Field  v,   Field>   77   N.    Y.  (N.  Y.  Supreme  Ct)  282;  Buckhout?;- 
294 »   Johnson    v,   Myers,   103  N.   Y.  Hunt,  16  How.  Pr.  (N.  Y.  Supreme 
666.  Ct)  407;  Wilkinson  v.  Littiewood,  67 

Unreasonabh  Resistance    or  Neg-  .  How.  Pr.  (H.  Y.  Supreme  Ct.)  474; 
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before  suit   and   its  payment  unreasonably    tesisted  or    neg- 
lecteA* 

4.  In  Sniti  in  Equity —DiinrotionAry. — The  principle  that  costs  in 
equity  are  in  the  discretion  of  the  court,*  applies  to  suits  brought 

by  executors  or  Administrators  &s  well  as  to  suits  brought  by 
other  persons.* 

Gorham  v.  RipJey,  16  How.  Pr.  (N.  Y.  against  an  executor  xst  administrator, 

Supreme  Ct.)  31^;  Proude  v.  Whiton,  unless  the  claim  was  duly  presented 

15  How.  I*r.  (N.  Y.  Supreme  Ct.)  304;  before  suit,  was  construed  as  not  in- 

Cruiksliank  v.  Cruikshank,  9  Ho^.  Pr.  tending  to  charge  the  plaintiff  With 

(N.  Y.  Supreme  Ct.)  350;  Lanning  v.  costs  for  a  failure  to  present  the  claim 

Swarts,  9  How.  Pr.  (N.  Y.  Supreme  where  it  is  evident  that  he  would  have 

Ct.)  434;  Sands  v.  Craft,  10  Abb.  Pr.  been  driven  to  a  suit  in  anjrfevent,  in 

(N.  Y.  Supreme  Ct.)  216;  Knapp  v.  order  to  litigate  the  met-its  or  exist- 

Curtiss,  6  Hill  (N.  Y.)  386;  Robert-  ence  of  the  debt, 

son  V,  Sheill,  3  Den.  (N.  Y.)  161 ;  Bui*  In  Arkansas,  if  the  claim  be  sworn  to, 

lock  V,  Bogardus,  i  Den.  (N.  Y.)  276.  but  not  presented  for  allowance,  the 

On  Special  Motion, — As  to  the  neces-  claimant  is  entitled  to  his  costs  where 

sity  of  a  special   motion  in  order  to  he  recovers  against  the  executor  or  ad- 

chat^e  the  executor  or  administrator  ministrator  who  controverts  the  claim 

personally,  se)e  Morgan  v.  Skidmone,  in  the  suit,  otherwise  if  it  is  not  con- 

5  Abb.    N.    Cas.   (N.   Y.   Ct.   App.)  ttoverted.     Saundersv.  Rudd,.2i  Ark. 

9a;  Hall  V.  Brennan,  64  Hun  (N.  Y.)  519;  Maddin  v.  State  Bank,  13  Ark.  276. 

394;  HoWc  V.  Lloyd,  9  Abb.  Pr.  N.  See  also  Ryan  ^x;.  Lemon,  7  Ark, 78. 

S.  (N.  Y.  Supreme  Ct)  257;  Smith  In  Illinois.— In  Granjang  v,  Merkle, 

V.  Patten,  9  Abb.  Pr.  N.  S.  (N.  Y.  22  111.  250,  It  was  held  not  necessary 

Supteme  Ct.)  205;    Fish  v.  Crane,  ^  for  the  plaintiff  to  allege  in  his  detlara- 

Abb.  Pr.  N.  S.  (N.  Y.  SupreiAe  Ct.)  tion  that  the  claim  slied  was  presented 

253;  Mersereau  v,   Rverss,    12  Hdw.  in  proper  time,  blit  that  it  is  sufficient 

Pr.  (N.  Y,  Supreme  (Jt)  3do;  Weeks  if  the  fact  appear^  in  thfe  proof. 

V.  Wanmaker,  2  How.  Pr.  (N.  Y.  Su-  Hew  Ttnlc. — See  the  preceding  note, 

pretne  Ct.)  15;    Bailey  v,  Bergert,  5  Vortti  Curdllna. — See  Moiris  v.  Mor- 

Hun  (N.  Y.)  555,  affirmed  67  N.  Y.  ris,  94N.  Car.  613;  and,  asto  whatcon- 

346;  Baxter  v.  Davis,  3  Abb.  Pr,  N.  stitutes    unreasonable    nfeglect.   Long 

S.  (N.  Y.  Supreme  Ct.)   249;    Tin-  x;.  Oxford,  104  N.  Car.  408;  Hoover -p. 

dal  V,  Joiies,  11  Abb.  Pr.  (N.  Y.  Sil-  Betryhill,  84  N.  Cat.  132. 

preme  Ct.)  258;  Kpapp  v,  Curtiss,  6  3.  See  article  Costs,  vol.  5,  p.  too. 

Hill  (N.  Y.)  386;  Feig  v,  Wray,  64  8.  McBrlde    v.    Chamberlain    (Su- 

How.  Pr.  tN.  Y.  Supripme  Ct.)  391 ;  preme  Ct.),  56  N.  Y.  St.  Rep.  431 ; 

Ljon  V.  Marshall,  11  Barb.  1(N.  Y.)  Garrt/.  Bright,  1  Barb.  Ch.  (N.Y.)  157; 

241;  Bost^ick  v.  BroWn,  15  Hun  (N.  Roosevelt  v,  Ellithorp,  10  Paige  (N. 

Y.)  3d8;   HoldHge  v.  Scott,  1   Lans.  Y.)  415.     See  also  Hunn  ?;.  Norton, 

<N.  Y.)  303;    Woodruff  v.  Cook,  I4  Hopk.  (N.  Y.)  344;  Yorks  v.  Peck,  9 

How.  Pr.  (N.  Y.  Supreme  Ct.)  481;  How.  Pr.  (N.  Y.  Supreme  Ct.)  201; 

Mullen  V.  Giiinn,  88  Hun  (N,  Y.).i28;  Norman  v.  Storer,  i  Blatchf.  (U.  S.) 

Effhiy  V.  Masson,  22  Civ.  Pro.  Rep.  593;  Eckford  v.  Eckford  (Iowa  1892), 

tN.  Y.  City  Ct.)  59;  Schenck  v.  Rick-  53  N.  W.  Rep.  345 ;  Manny  v,  Phillips, 

abjr,  26  Abb.  N.  Cas.  (N.  Y.  Supreme  1  Paige  (N.  Y.)  472;  Daniels  v,  Eisen- 

Ct.)364 ;  Smith  v»  Randall;  67  Barb.  (N.  lord,  10  Mich.  454 ;  Ball  v.  Townsend, 

Y;)  377;  Palmer  v.  Palmer;  5  Wfend.  Litt.  Sel.  Cas.  (Ky.)  325. 

(N.  Y.)  ^i ;  Winne  v.  Van  Schaick,  9  **  Wherever  a  trustee  [administrator] 

Wend.  (N.Y.)  448;  People  r.  Judges,  is  free  from  fault  he  should  not  pay 

9  Wend.  (N.  Y.)  486;  Mulhteraii  v,  Gil-  costs,  but  where  he  is  not  he  should." 

tesplej  la  Wend.  (N.  Y.)  349;  Llndslay  Sorrel  v.  Procter,  4  Hen.  &  M.  (Va.) 

w.  Deafendorf,  43  How.  Pr.  (N.Y.  SU-  4J1,  Vhere  the  administrator  was  prop- 

premifrCt.)  90.  erly  subjected  to  personal  liability  fbr 

1.  Ainiifttny — In  Mitchell  v.  Lea,  57  costs.   See  also  Mdyer  v,  Swygart,  125 

Ala.  46,  the  Alabama  istatute  iiiipbsing  111.  263 ;  Getman  v.  Bbardsley,  2  Johns, 

con*  on  a  ftuctessful  plaintiff  in  a  suit  Ch.  (N.  Y.)  274;  Isenhart  v,  Brbwn| 
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To  FreraiUag  Party. — ^As  a  general  rule,  however,  the  party  suc- 
ceeding upon  the  merits  is  entitled  to  costs,  and  it  is  almost 
uniformly  the  case  that  an  executor  or  administrator  is  required 
to  pay  costs  where  his  bill  is  dismissed  upon  a  general  demurrer 
for  want  of  equity,*  or  voluntarily  dismissed  by  the  plaintiff 
with  leave  of  court.* 

Dependent  on  Bad  or  Good  Faith. — While  it  is  also  a  settled  doctrine 
t-hat  executors  or  administrators  who  have  acted  fairly  or  have 
resisted  a  claim  in  good  faith,  merely  by  way  of  submission, 
shall  have  their  costs  out  of  the  estate,^  or  against  the  opposite 
party,*  yet  if  they  institute  or  resist  suits  in  bad  faith  and  are 

2  Edw.  Ch.  (N.  Y.)  541 ;  Beckett  v.  8.  Rogers  v.  Ross,  4  Johns.  Ch.  (N. 

Zane,  41  N.  J.  £q.  412;  Long  v.  Israel,  Y.)  608,  where  the  court  said  it  has 

9  Leigh  (Va.)  556;  Knox  v.  Picket,  4  frequently  been  held  that  costs  ought 

Desaus.  (S.  Car.)  9a,  199.  to  be  charged  upon  the  general  as- 

Ooflto  ToUawiDg  Interest. — **It  does  sets  of  a  testator,  or   upon  the  fund 

not  follow  as  an  inevitable  consequence  created  by  his  will,  if  the  will  be  so 

that  executors  must  pay  costs  in  all  drawn  as  to  create  difficultj  and  render 

cases  where  they  must  pay  interest,  a  resort  to  a  court  of  equity  advisable, 

though  the  general  rule  is  that   they  Shepherd  t^.McClain,  18  N.J.  £q.  138; 

must  pay  costs  when  they  pay  interest,  Jacobus  v.  Jacobus,  20  N.  J.  Eq.  49; 

because  they  are  in  default."    Duns-  Deane  v.   Home   for  Aged    Colored 

comb  V.  Dunscomb,  i  Johns.  Ch.  (N.  Women,   iii    Mass.   13a;     Morse  v, 

Y.)  508.  Stearns,  131  Mass.  389;  Jones  v.Deyer, 

1.  See  Garr  v.  Bright,  x  Barb.  Ch.  16  Ala.  221 ;  Hughes  v.  Standeford,  3 
(N.  Y.)  157,  where  the  court  said:  Dana  (Ky.)  285;  Garner  v.  Strode, 5 
•*  Where  a  bill  is  filed  by  an  executor  Litt.  (Ky.)  314;  Moses  w. Murgatroyd, 
or  administrator,  which  bill  upon  its  i  Johns.  Ch.  (N.  Y.)  473;  Decker  v. 
face  is  not  sustainable,  that  is,  where  Miller,  2  Paige  (N.  Y.)  149;  Rundle 
the  matter  in  dispute  does  not  depend  v,  Allison,  34  N.  Y.  180;  Gouvemeur 
upon  a  question  of  fact,  but  one  of  law,  v,  Titus,  i  Edw.  Ch.  (N.  Y.)  477;  Mor- 
and  consequently  which  is  as  much  rell  v.  Dickey,  i  Johns.  Ch.  (N.  Y.) 
within  the  knowledge  of  the  com-  153;  Dustan  v,  Dustan,  i  Paige  (N. 
plainant  as  of  his  testator  or  intestate,  Y.)  509;  McCammon  v.  Worrall,  11 
and  such  suit  is  brought  against  a  Paige  (N.  Y.)  99;  Pritchard  t?.  Hicks, 
stranger  to  the  estate,  and  not  for  the  i  Paige  (N.  Y.)  270;  Delafield  v.  Col- 
mere  purpose  of  obtaining  the  direc-  den,  i  Paige  (N.Y.)  139;  Connolly  r. 
tion  of  the  court  as  to  the  manner  of  Pardon,  i  Paige  (N.Y.)  291;  Elmen- 
the  complainant's  executing  his  trust,  dorf  v.  Lansing,  4  Johns.  Ch.  (N.  Y.) 
or  to  settle  the  conflicting  claims  of  the  56a ;  Tindall  v,  Mounger,  i  Murph.  (N. 
several  persons  interested  in  the  estate.  Car.)  290;  Colson  v.  Martin,  Phil.  Eq. 
I  see  no  good  reason  for  departing  (N.Car.)  125;  Davis  t*.  Davis,  2  Hill 
from  the  general  rule  of  this  court  rela-  Eq.  (S.  Car.)  377.  See  also  Cooper  v. 
tive  to  costs  in  suits  brought  by  other  Thatcher,  3  Blackf.  (Ind.)  59. 
persons.  And  in  the  case  of  Frazer  v.  Benefit  of  the  Doubt. — If  the  good  or 
Moore,  Bunb.  63,  a  Burn.  Eccl.  L.  bad  faith  of  an  executor  in  instituting 
320,  the  court  of  excnequer  acted  upon  a  suit  is  not  clear,  it  seems  that  the 
that  principle  and  required  the  admin-  court  will  give  him  the  benefit  of  the 
istrator  to  pay  costs  upon  the  allowance  doubt,  and  award  costs  out  of  the  estate, 
of  a  demurrer  to  his  bill.  The  court  Shepherd  v,  McClain,  18  N.  J.  Eq- 
also  said  in  that  case  that  such  was  the  128. 

constant  course  in  equity."    See  also  Both  Partlea  In  DefiMilt. — In  Harrison 

Cotham  v.  Britt,   10   Heisk.  (Tenn.)  v.  Righter,  iiN.  J.  Eq.389,wherebotli 

469;    Martin    v.    Turner,     2    Heisk.  plaintiff  and    de^ndant  were  in  de- 

(Tenn.)  384.  fault,  each  was  decreed  to  pay  his  own 

8.  Garr  v.  Bright,  i  Barb.  Ch.  (N.  costs. 

Y.)  157,  ciVin^  Hay  don  V.   Norton,  4.  Eidson  ».  Fontaine,  9  Gratt.(Va.) 

Cooke  Cas.  of  Pr.  79.  a88;  Preston  v.  Cutter,  65  N.  H.  85. 
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unsuccessful,^  or  the  litigation  concerns  their  personal  interests 
alone,*  or  is  rendered  necessary  by  their  disobedience  to  a  law- 
ful order  of  the  probate  court,'  they  may  properly  be  charged 
individually  with  the  costs. 
6.  Seeuri^  for  Cofti. — See  article  Security  for  Costs. 

1.  Grigsbj  V,  Wilkinson,   9   Bush  Car.)  377 ;  Wade  v,  Fisher,  xo  Heisk. 

(Ky.)  91 ;    Campau    v.    Campau,   ag  (Tenn.)  490. 

Mich.  127;  Shepherd  v,  McClain,  18  2.  Dupont    v,  Johnson,  Bailey  £q. 

N.  J.  Eq.  128;  Beatty  v,  Cory  Uni-  (S.  Car.)  379. 

versalist  Soc.,  39  N.  J.  Eq.  453;  Gar-  S.  Titus  v.  Titus,  30  N.  J.  Eq.  95, 

lock  V,  Vandevort,   128  N.   Y.   374;  where  an  executor  was  required  to  pay 

Powell  V.  Murray,  10  Paige  (N.  Y.)  the  costs  of  an  injunction  suit  to  re- 

356;  Boughton  v.  Philips,  6  Paige  (N.  strain  him  from  making  a  sale  until 

Y.)  334;   Roosevelt  v,   Ellithorp,  xo  he  had  complied  with  an  order  requir- 

Paige  (N.  Y.)  415;  Getman  v.  Beards-  ing  him   to  give  security.     See  also 

ley,3john8.  Ch.  (N.  Y.)  274;  Benick  Post  v.   Stevens,   13  N.   J.  Eq.  293; 

V.  Bowman,  3  Jones  Eq.  (N.  Car.)  Ransdell  v.  Threlkeld,  4  Bush  (Ky.) 

314;  Davis  V.  Davis,  2   Hill  Eq.  (S.  347. 
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See  article  DAMAGES,  vol.  5,  p.  723. 


EXEMPTIONS. 

See  article  HOMESTEADS  AND  EXEMPTIONS. 


EXHIBITS. 

By  John  Lehman. 

L  DEFDriTiOK,  736. 
n.  How  Pboyed  nr  Chahcebt,  737. 
ni  Exhibits  to  Pleadihgb,  738. 

1.  What  should  be  Exhibited,  738. 

2.  Excuse  for  Failure  to  Exhibit,  739. 

3.  How  Far  a  Part  of  Pleading,  740. 

a.  Of  Bill  in  Equity,  i\Q, 

b.  Of  Pleading  at  Law  and  under  the  Code,  74a 

17.  How  EXHIBITB  ABE  MADE  SXTCH,  742. 

CROSS-REFERENCES. 

As  to  other  matters  relating  to  Exhibits,  see  articles  ACCOUNTS  AND  AC- 
COUNTING, vol.  I ,  p.  90;  BILLS  OF  PARTICULARS,  vol.  3.  p  517; 
DEMURRERS,  vol.  6,  p.  299;  DEPOSITIONS,  vol.  6.  p.  Soy,  EMI- 
NENT DOMAIN,  vol.  7,  p.  6^o\PROFERTAND  OYER, 

I  DefihitiOK — In  the  Chancery  Fraotiee. — In  its  technical  sense  m 
the  chancery  practice,  an  exhibit  is  a  writing  produced  and  iden- 
tified for  future  use.* 

In  Iti  More  Compreheniive  Seme  the  term  includes  printings,  writings, 
and  such  other  things  as  are  annexed  to  a  bill,  answer,  deposition, 
or  other  pleading  or  paper  either  filed  in  a  cause  or  proved  in  a 
cause,  when  not  so  annexed  as  an  exhibit.* 

1.  Abbott's  Law  Diet.  course  of  pleading."    Anderson's  Law 

An  exhibit  is  *'  a  document  produced  Diet, 

and  identified  for  use  as  evidence  be-  2.  **  Exhibits  include  not  onlj  deeds, 

fore  a  jury,  referee,  master,  or  in  the  wills,  choses  in  action,  accounts,  writ* 
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n.  How  PSOVEB  nr  Chahcebt. — Exhibits  may  be  proved  in  the 
regular  way  before  the  examiner,  commissioner,  or  master,  by 
interrogatories ;  *  or,  if  they  have  not  been  so  proved  before  the 
hearing,  they  may  be  proved  in  certain  cases  by  affidavit  or  viva 
voce  at  the  hearing.*  As  a  general  rule,  no  exhibit  can  be  proved 
viva  voce  at  the  hearing  if  it  requires  more  evidence  than  proof 
of  its  execution  or  of  handwriting  to  substantiate  it,  as  if  its 
authenticity  is  questioned  and  cross-examination  becomes  neces* 
sary.*  The  examination  is  usually  restricted  to  such  points  as 
the  custody  and  identity  of  an  ancient  document  produced  by 
its  custodian ;  the  accuracy  of  an  office  copy  by  the  proper  offi- 
cer; the  execution  of  a  deed  or  other  writing  by  the  attesting 
witnesses;  and  the  handwriting  of  a  letter,  receipt,  note,  or  other 
writing.*     And  where  a  party  intends  to  so  prove  an  exhibit,  he 

ten  contracts  of  all  sorts,  letters,  plats,  i  Jac.  &  W.  9;  Ellis  v,  Deane,  3  Moll, 

drawings,  plans,  models,  specifications,  63 ;  Plunkett  v,  Dillon,  4  Del.  Ch.  222 ; 

maps,  books,  pamphlets,  records,  tran-  Commercial  Bankt;.  State  Bank,  4  Hill 

scripts,  and  all  other  written  or  printed  (N.  Y.)  519. 

matter,  but  include  also  samples  of  When  Validity  Only  Denied.  —  When 
things,  and  even  things  themselves,  the  validity  onlj  and  not  the  authen- 
when  convenient,  for  inspection,  or  il-  ticity  or  execution  is  denied,  it  maybe 
lustrative  or  explanatory  of  the  plead-  proved  viva  voce  at  the  hearing.  Bar- 
ing, deposition,  or  affidavit  to  which  it  field  v.  Kelly,  4  Russ.  355;  Rowland 
's  appended  or  of  which  it  is  an  ex-  v.  Sturgis,  2  Hare  520;  Jones  v. 
hibit."  Gibson's  Suits  in  Ch.,  §  466;  Griffith,  14  Sim.  262;  Atty.-Gen.  v. 
Ores.  Eq.  Ev.,  146,  note.  Pearson,  7  Sim.  309;  Booth  v.  Cres- 

1.  Gres.  Eq.  Ev.  (ed.  1837)  98.  wicke,  13  L.  J.  N.  S.  Ch.  217, 8  Jur.  323. 
The  Act  of  Prodacing  and  Proving  a  Ancient  Wills. — Ancient  wills  cannot 

paper  before  an  examiner  makes  it  an  be  proved  viva  voce  at  the  hearing, 

exhibit  whether  so   marked   or    not!  Browne  v.  Tighe,  Hayes  i58;EadeT;. 

Commercial  Bank  V.  State  Bank,  4  Hill  Lingood,  i  Atk.  203;   Eyles  f .  Ward, 

(N.  Y.)  516;   Marvin   v.  Raigan,   12  Mos.   379;  Harris  v.   Ingledew,  3  P. 

Cush.  (Mass.)  132.  Wms.  93;  Niblet  v.  Daniel,  2  Fowl. 

2.  Rowland  v.  Sturgis,  2  Hare  520;  Exch.  Pr.  188. 

Chalk  V.  Raine,  7  Hare  393,  13  Jur.  Minor  a  Party. — Where  a  minor  is  a 
981 ;  Neville  v.  Fitzgerald,  2  Dr.  &  party,  the  court  will  not  permit  a  wit- 
War.  530;  Morton  v.  White,  5  Ind.  ness  to  be  examined  to  prove  an  ex- 
338;  Sandford  v,  Shelby,  4  Blackf.  hibit  v/va  f<7ce  at  the  hearing ;  it  must 
(Ind.)  134 ;  Gafney  v.  Reeves,  6  Ind.  71 .  be  proved  upon  interrogatories.  White 

PaJlure  to  Reply — Effect.  —  If  the  v.  Baker,  i  Ir.  Eq.  R.  382. 
plaintiff  has  not  replied  to  the  answer  But  "where  the  plaintiff  and  de- 
he  cannot  prove  an  exhibit  at  the  hear-  fendant  (the  inheritor),  a  minor,  both 
ing.  Jones  v.  Griffith,  14  Sim.  262,  claim  under  an  ancient  will,  it  may  be 
8  Jur.  733.  But  where  the  answer,  proved  as  an  exhibit  at  the  hearing, 
though  not  replied  to,  does  not  deny  But  attested  copies,  where  a  minor  is 
the  execution  of  the  exhibit,  it  is  held  concerned,  must  be  proved  by  inter- 
that  it  may  be  proved.  Chalk  v.  rogatories."  Pope  v.  Pope,  Hay.  & 
Raine,  7  Hare  393,  13  Jur.  981.  J.  77. 

3.  Pomfret  v.  Windsor,  2  Ves.  472;  As  airalnst  One  of  Two  Defendants. — 
Ward  f.  Eyles,  Mos.  381 ;  Joly  v.  A  deed  exhibited  against  two  defend - 
Swift,  3  J.  &  L.  126,  9  Ir.  £q.  R.  ants,  and  impeached  by  only  one,  may 
195;  Hitchcock  V.  Carew,  2  W.  R.  be  proved  viva  t;<><:tf  at  the  hearing,  as 
635,  23  L.  J.  Ch.  166;  Bloxton  v.  against  the  one  not  impeaching  it. 
Drewit,  Prec.  Ch.  64;  Harris  v.  In-  Barfield  t;.  Kelly,  4  Russ.  355. 
gledew,  3  P.  Wms.  93;  Barfield  v,  4.  Gres.  Eq.  Ev.  (ed.  1837)  126. 
K^lly,  4  Ru&s.  355 ;  Lake  v.  Skinner,  Where  a  Deed  Is  Bxlilbited  it  must  be 
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should  obtain  an  order  of  court  for  that  purpose,  minutely 
describing  the  document  to  be  proved,  and  a  copy  of  the  order 
must  be  left  in  the  office  of  the  clerk  prior  to  the  hearing.^  In 
0uch  a  case  there  is  no  right  in  the  opposite  party  to  the  produc- 
tion and  inspection  of  the  exhibit  before  the  hearing.*  But  the 
strictness  of  the  rule  controlling  the  examination  is  often  relaxed 
in  practice,  and  the  court  will  ask  the  witness  questions  suggested 
by  counsel,  and  a  limited  cross-examination  will  be  allowed.' 

IIL  SxxjBITS  TO  PuABXHQfi— 1.  What  ihould  be  Sxhibited.— It  is 
not  necessary  that  every  instrument  should  be  exhibited  with  or 
put  in  issue  by  the  pleadings  before  it  can  be  proved  in  a  cause; 
but  when  it  is  the' foundation  of  the  action,  it  should  be  filed  as 
an  exhibit  to  the  pleading  based  upon  it,^  under  the  statutes  to 

proved  before  it  can  be  read,  Bishop  f .  v,  Burleigh,  17  Ves.  Jr.  355 ;  ConsequA 

DeBurgh,  15  L.  J.  N.S.  Ch.  35;  Shep-  v.  Fanning,  2  Johns.  Ch.  (N.  Y.)  ^i. 

ard  V,  Shepard,  36  Mich.  173;  unless  roBtpontmest   of  Pnailnf  to  AEoir 

the  execution  and  contents   are  ad-  Proof  of  Sjcmiilt.«-<-Sometimes  the  court 

mitted,  McGowan  v.  Smith,  a6  L.  J.  will  postpone  the  hearing  to  allow  s 

Ch.  8;  Smith  v.  Gale,  144  U.  S.  509.  party  to  prove  an  exhibit  upon  ihtcr- 

Oltfocttoa  ftiflor  Byaininatton  of Wttnoas.  rogatories,  when  the  document  is  an 

-—After  the  exajnination  of  a  witness  important  one.    Bloxton   v,  Drewit, 

at  the  hearing  as  to  the  execution  of  Prec.  Ch.  64;  Bank  v.  Farques,  Ambl. 

an  exhibit,  it  is  too  late  for  an  objec-  145;  Lake  v.  Skinner,  z  Jac.  &  W.  16; 

tion  to  such  testimony.     Cheesbro  v.  Hood  v,  Pimm,  4  Sim.  loi ;  Maber  v. 

Campbell,  8  Blackf.  (Ind.)  401.  Hobbs,  i  Y.  &  Coll.  Exch.  585. 

1.  Ores.  £q.  £v.  (ed.  1837)  196;  Wil-  EaiidwzitUiir.**-L'etters  and  papers  of 

son  V,  Thombur7,44  L.  }.  Ch.  342,  33  any  class  maj  be  proved  as  to  the 

W.  R.  339;   Clare  v.  Woodf  i   Hare  handwriting  vft^a  t^tftf*  at  the  hearing, 

314:  Barrow  v»  Rhinelander,  I  Johns,  and  the  witness  cannot  be  cross-ex- 

Ch.  (N.  Y.)  559;   Miller  v,  Avery,  2  amined;  but  if  there  is  any  doubt  an 

Barb.  Ch.  (N.  Y.)  583.  opportunity  may  be  given  by  the  court 

When  wltliout  Order, — ^A  person  who  to  see  if  he  has  sworn  truly.    Ellis  v. 

has  been  examined  at  or  before   the  Deane,  3  Moll.  63. 

hearing  to  prove  exhibits  may  be  ex-  4.  California, — Burkett  v,  GriiStfa, 

amined  to  prove  other  deeds,  papers,  90  Cal.  533. 

etc.,  before  the  master,  without  special  Georgia.  —  Howard    Mfg.   Co.   v. 

order,    Courtenay  v*  Hoskins,  3  Russ.  Water  Lot  Co.,  53  Ga,  689. 

353.  Indiana,  —  Tread  way  v.  Cobb,   18 

Wlieu  an  lUtnuneiit  U  Autbtntlotttod  '  Ind.  36;  Nill  v.  Brooks,  91  Ind.  178; 

so  as  to  entitle  it  to  be  used  in  evi-  Peoria  M.  &  F,  Ins.  Co.  v.  Walser,  2a 

dence  without  further  proof,  and  it  is  Ind.  73 ;  Seawright  v.  Coffman,  34  Ind. 

set  out  or  distinctly  referred  to  in  the  414 ;  Sayres  v,  Linkhart,  35  Ind.  145 ; 

pleadings,  an  order  to  prove  exhibits  Alsop   v,    Hutchings,    35   Ind.   347; 

or  a  notice  of  intention  to  do  so  is  not  Price  v.  Grand  Rapids,  etc.,  R.  Co., 

required.     Pardee  v,  DeCalaf  7  Paige  13  Ind.  61 ;  Cowley  v.  Grand  Rapids, 

(N.  Y.)  133.  etc.,   R.   Co.,   13  Ind.  61;  Hillis  v. 

On  SobOMiiig  exhibits  were  permitted  Wilson,  13  Ind.  146;  Petty  v.  Christ 

to  be  proved  without  notice.     Herring  Church,  70  Ind.  390;  HuberMfg.  Co. 

V.  Clobery,  Cr.  &  Ph.  251 ;   Walker  v,  v.  Busey  (Ind.  App.  1896),  43  N,  E. 

Symonds,  i  Meriv.  38,  note.  Rep.  967. 

8.  Lord  V.  Colvin,  18  Jur.  253;  For-  lawa, — Dunning  v.  Rumbaugb,  36 

rester  v.  Helme,  McClel.  558 ;  Clark  v.  Iowa  566. 

Field,  10  Vt.  321,  on  the  authority  of  Pennsylvania, — Malone  v,  Philadel- 

Davers  f .  Davers,  2  P.  Wms.  410.  phia,  etc.,  R.  Co.,  157  Pa.  St.  430. 

S.  Gres.  Eq.  Ev,  (ed.  1837)  136-138;  Aotlon  by  Aaaiciieo.--^In  an  action  by 

1  Danl.  Ch.  Pr.  (cth  Am.  ed.)  882^883 ;  the  assignee  of  a  written  obligation 

Graves  v.  Budgeli  x  Atk.  444;  Turner  against  the  maker,  the  aMignmrat  is 
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that  effect,  which  operate  to  relieve  the  party  of  setting  out  the 

instrument  sued  on  according  to  the  rules  of  pleading  before 
such  exhibits  were  authorized  or  required.^ 

8.  Bzome  &r  FaJlure  to  BadiiWt— Where  a  statute  requires  cer- 
tain instruments  to  be  exhibited,  it  is  sufficient  excuse  for  failing 
to  sp  exhibit  them  to  allege  possession  in  the  adverse  party ,^  or 
that  the  papers  are  lost,^ 

no  part  of  the  cau^e  p£  action,  and  a  C«rUlloi.te  of  Stock. — A   stockholder 

copy  thereof  need  not  be  filed.    Tread-  need  not  file  as  an  exhibit  to  the  coni- 

waj  V.  Cobb,  i8  Ind.  36;  Day  v.  Bow-  plaint  his  certificate  of  stock,  in  a  suit 

man,  109  Ind.  383.    See  also  Hummel  to    prevent   action    by  the    board  of 

V.  Siddal,  II  Fhila.  (Pa.)  308,  directors,  which  would  be  prejudicial 

A  (#op7  of  a  Ju<lgm64t  is  not  a  written  to  his  rights,  such  certificate  not  being 

instrument  under  a  statute  making  a  the  foundation  of  the  action.     Fisher  t;. 

part  of  the  record  copies  of  written  Patton  (Mo.  1895),  33  S.  W.  Rep.  451. 

instruments  upon  which  the  pleading  In  VovUl  OfqnoUna  the  statute  (Code 

is  founded.    Dumbould   v,   Rowley,  591)  which  provides  for  the  filing  of 

113  Ind,  353 ;  Ohio  Thresher,  etc.,  Co*  the  account  upon  which  suit  is  brought 

V.  Hensel,  9  Ind.  App.  328.     And  in  a  applies    only   to    actions     under  the 

suit  upon   a   foreign   judgment    the  *'  book  debt  law  ^*  and  not  to  an  action 

record  need  not  be  attached  to  the  pe-  on  a  contract  for  sawing  timber.     Mc- 

tition,  as  it  is  merely  evidence,    Judds  Phail  v.  Johnsoni  iig  N.  Car.  398. 

V.  Dean,  a  Disney  (Ohio)  210.  In  Tennessee,  where  a  sworn  account 

Katteri  of Svldence.-^Writings  which  coming  from  another  state  is  sued  on 

are  only  evidence  of  matters  pleaded  and  is  exhibited  with  the  summons,  its 

need  not  be    filed.     Vanschoiack    v,  correctness  must  be  denied  in  writing 

Farrow,  25  Ind.  310;  Day  t%  Bowman,  under  oath  before  the  trial,  or  evidence 

109  Ind.  383;  Trapnall  v,  Byrd,  92  impeaching  it  will  not  be  admitted. 

Ark.  10.  Code  M.  &  V,  4529;  Jones  v.  Walker, 

Hatter  of  Defenae.—The  meaning  of  5  Yerg.  (Tenn.)  427. 

a  rule  of  court  that  a  '*  defendant  shall  Ui  iSlnoU  a  copy  of  the  instrument 

file  with  his  plea  sworn  copies  of  any  is  required  to  be  filed  with  the  declara- 

instrument    of    writing  *  #  •  upon  tion  when  it  is  made  the  foundation  of 

which  he  relies  for  defense,  etc.,"  is  the  action,  Parker  t;,  Brooks,  16  III.  64. 

that  if  the  defense   is   based  upon  a  1.  Geneva  Bank  v,  Gulick,  8  How. 

written  instnxment  he  must,  before  he  Pr.  (N.  Y.  Supreme  Ct.)  51.    See  also 

can  give  the  instrument  in  evidence,  infruy  III.  3.  h.  Of  Pleading  at  La-w 

file  sworn  copies  with  his  plea.    Dill  v,  and  under  the  Code, 

Knapp,  94  W.  N.  C,  (Pa.)  258;  Erie  8.  Haight    t/.    Burr,   19    Md.    130; 

City  f.  Butler,  120  Pa.  St,  374.    See  Walter  A.  Wood  Mowing,  etc.,  Mach. 

also  L,oeb  v.  Harris,  50  N.  }.  L.  382 ;  Co.  v-  Irons,  10  Ind.  App.  454.     See 

Wiggins  V*  Guthrie,  loi  N.  Car.  661 ;  Anderson  School  Tp,  v.  Thompson,  92 

Freiberg  v.  Magale,  70  Tex.  116.  Ind.  556, 

MMlen  of  Repora.— If  deeds  referred  BxUlW  to  Ovoai-comidiant— Veceaslty 

to  are  matters  of  record,  they  need  not  Hjr. — When   a  copy  of  an  instrument 

be  filed.  Powell  v.  Spaulding,  3  Greene  is  annexed  to  a  complaint  it  is  not  nec- 

(lowa)  443.  essary  that  a  copy  should  be  attached 

00040  Or4«9t4  Virt  OriUr  an4  Mrt  in  to  the  cross-complaint.     Pattison   v» 

Writtng.^-An  action  brought  for  the  Vaughan,  4oInd.  954;  Coe  f;.  Lindley, 

price  of  articles  manufactured  for  de-  32  Iowa  437. 

fendant,  part  of  which  were  ordered  in  But  it  was  held  in  Campbell  v.  Routt, 

writing  find  the  rest  orally,  an  item-  49  Ind,  414,  that  the  attaching  of  an 

ised  account  of  the  whole  being  filed  exhibit  to  the  complaint  did   not  dis- 

with  the  petition,  is  not  a  suit  based  on  pense  with  the  necessity  of  annexing 

an  instrument  in  writing,  and  the  writ-  a  copy  of  the  same  instrument  to  a 

ten  order  need  not  be  filed  with  the  counterclaim   when   the  counterclaim 

petition.     Ktngsland,  etc,,  Mfg.  Co.  v,  was  founded  on  such  paper. 

St.  Louis  MaUeat>le  Iron  Con  99  Mo.  3.  Phenix   Ins.  Co.  v*  Stocks,  149 

App.  526.  III.  319;  P»vii  V.  Talbot,  137  Ind,  935; 
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ZneatioB  of  Instmmeiit  Admitted. — If  the  execution  of  the  instru- 
ment is  admitted,  an  objection  to  its  not  being  filed  cannot  after- 
wards be  interposed.^ 

3.  How  Par  a  Part  of  Pleading — a.  Of  Bill  in  Equity.— Good 
pleading  in  equity  as  at  law  requires  that  all  material  averments 
should  be  made  in  the  bill,  though  for  some  purposes  and  to  a 
certain  extent  documents  exhibited  with  the  bill  as  a  part  thereof 
have  been  considered  as  such.* 

b.  Of  Pleading  at  Law  and  under  the  Code.— In  the 

absence  of  a  statute,  the  annexing  and  61ingof  papers  as  exhibits 
to  a  pleading  does  not  make  them  a  part  thereof,^  and  they  can- 
not be  referred  to  for  the  purpose  of  supplying  the  omission  of  a 
material  allegation  or  curing  a  fatal  defect,*  though  for  other 

Hannibal,  etc.,  R.  Co.  i/.  Knudson,  62  tion  was  not  denied,  the  exhibit  was 

Mo.  569;  Rjan  v.  State  Bank,  10  Neb.  taken  at  the  hearing  to  be  genuine. 

524.  Armitage  v.   WicklifFe,    12  B.  Mon. 

It  18  Not  Bnflloient  Bxcuae  to  merely  (Ky.)  4§8. 

allege  that  the  paper  is  not  in  the  pos-  2.  See  article  Bills  ik  EqyiTY,  toI. 

session    or    control    of    the    pleader.  3,  p.  362. 

Hepburn  v.  Archer,  20  Hun  (N.  Y.)  S.  Stratton  v.  Henderson,  26  111.68; 

535.  Harlow  v.  Boswell,  15  IH.  56;  Hadwin 

&i  Missouri  it  was  held  that  a  motion  v.  Home  Mut.  Ins.  Co.,  13  Mo.  473; 

to  dismiss   an   action  on  a  policy  of  Larimore   v.  Wells,  29  Ohio  St.  16; 

insurance  executed  by  the   defendant  Aultman  v.   Siglinger,  2  S.  Dak.  444; 

should  be  sustained  if  the  policy  is  not  William  v,  Hallett,  2  Sawy.  (U.  S.)  261. 

filed  with  the  petition  and  is  not  al-  See  also  article  Demurrers  at  Com- 

leged  to  be  lost  or  destroyed ;  section  mon  Law  and    under   the  Codes, 

3560,   Mo.  Rev.  Stat.  1879,  requiring  vol.  6,  p.  292. 

instruments  "executed  by  the  other  Oldectlon    to  Edilbtt. — The  exhibit 

party''  to  be  filed.     McHoney  v.  Ger-  being  no  part  of  the  pleading  cannot 

man  Ins.  Co.,  37  Mo.  App.  218.  be    objected   to  on   demurrer  to  the 

ReflUng. — Lost  exhibits  may  be  re-  pleading.     Rust-Owen  Lumber  Co.  r. 

filed    by  permission  of  court.     Craig  Fitch,  3  S.  Dak.  217. 

V.  Horine,  i  Bibb  (Ky.)  113.  4.  Burkett  z\  Griffith,  90  Cal.  542; 

Demand  for  Itemized  Account. — In  Los  Angeles  v.  Signoret,  50  Cal.  298, 
some  states,  in  an  action  at  law  on  an  Brooks  r.  Paddock,  6  Colo.  36;  Pom- 
account,  if  the  account  is  not  exhibited  eroy  v,  Fullerton,  113  Mo.  440;  Kern 
with  the  complaint  .the  defendant  v.  South  St.  Louis  Mut.  Ins.  Co.,  40 
may  demand  an  itemized  account,  and  Mo.  25;  Baker  v.  Berry,  37  Mo.  306; 
upon  failure  of  plaintiff  to  furnish  it  Curry  v.  Lackey,  35  Mo.  392 ;  Bowling 
he  is  precluded  from  proving  his  ac-  v,  McFarland,  38  Mo.  465 ;  Allen  v. 
count.  Lonsdale  v.  Oltman,  50  Minn.  Shortridge,  i  Duv.  (Ky.)37;  Wynne  r. 
52;  Scott  V.  Frost,  4  Colo.  App.  557;  State  Nat.  Bank,  82  Tex.  378;  Hartford 
Bartow  v,  Sidway,  72  Hun  (N.  Y.)  F.  Ins.  Co.  v.  Kahn  (Wyoming  1893), 
435.  See,  further,  articles  Accounts  34  Pac.  Rep.  895. 
and  Accounting,  vol.  i,  p.  90  ^/  seq.;  Fleadlnif  Fonner  Becovvry. — Wher«. 
Bill  op  Particulars,  vol.  3,  p.  the  defendant  attempted  to  plead  a 
517.  former  recovery,  and  annexed  to  his 

In  Louisiana  a  demand  by  the  defend-  answer  copies  of  entries  on  the  docket 

ant  is  prerequisite  to  a  dismissal  for  of  the  justice  of  the  peace  in  the  first 

failure    to   file   exhibits.      Hewitt  v,  suit,  but  failed  to  show  what  matters 

Williams,  47  La.  Ann.  742.  were  in  controversy  in  the  first  action, 

1.  Fenwick  v.  Bowling,  50  Mo.  App.  the  exhibits,  forming  no  part  of  the 

516.  answer,  could  not  remedy  the  defect* 

And  where  an  exhibit  was  alleged  therein  or  supply  an  omission  of  ma- 
in the  bill  to  be  well  known  to  defend-  terial  averments.  OHphant  v.  Malone 
ant  and  to  be  genuine,  and  this  allega-  (Ark.  1891),  15  S.  W.  Rep.  363. 
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purposes,  as  to  obviate  the  former  necessity  of  pleading  such 

instruments  in  a  certain  way,  it  has  been  held  that  they  may  be 
looked  to.^ 

Under  statatet  requiring  a  paper  upon  which  the  action  is  founded 
to  be  filed  as  an  exhibit  with  the  pleading,  it  is  to  this  extent, 
a  part  of  such  pleading;*  though  even  in  that  case,  it  is  said 

the  exhibit  cannot  cure  a  fatal  omission  of  allegation.^     But  in 

1.  Thus  it  is  said   that  an    exhibit  bility  for  the   negligence   of  another 

ma  J  be  said  to  be  made  in  aid  of  or  in  carrier.     Gulf,   etc.,  R.  Co.  v.  Grif- 

elucidation    of    the    allegations    of  a  fith  (Tex.  Civ.  App.  1893),  ^4  S-  ^ * 

pleading,  but  not  to  supply  entirely  the  Rep.  362. 

omission   of   allegations   necessary   to  2.  Arkansas, — Abbott  v.  Rowan,  33 

present  a  good  cause  of  action.    Burks  Ark.  593;  Beavers  v,  Baucun,33  Ark. 

V,  Watson,  48  Tex.    115;    Wynne   v,  722. 

State  Nat.  Bank,  82  Tex.  378;  Milliken  California,—^ 9iTd  v.  Clay,  82  Cal. 

t*.  Callahan  County,  69  Tex.  206.  502. 

BzMbit  Bepognant  to  AllegatioiiB. —  Indiana. — Montgomery  ly.  Gorrell, 

But  where  the  exhibit  contradicts  the  51  Ind.  309;  State  zk  Helms,  136  Ind. 

allegations  of  the  pleading  the  pleader  122;  Dumbould  v.   Rowley,  113   Ind. 

will  be  held  most  strongly  on  the  ex-  357;  Huseman  v.  Sims,  104  Ind.  317; 

hibit.     Freiberg  v.  Magale,  70  Tex.  Staters.  Read,  94  Ind.  103;  Conwell  v. 

116.     But  see  Penrose  v.   Pacific  Mut.  Conwell,  100  Ind.  437. 

L.  Ins.  Co.,  66  Fed.   Rep.  253.     See  Kansas, — State  v.  School  Dist.  No. 

also  article  Demurrers  at  Common  3,  34  Kan.  237;  Walburn  v,  Chenault, 

Law  and  under  the  Codes,  vol.  6,  43  Kan.  352. 

p.  292.  Kentucky. — Dodd  v.   King,  i  Mete. 

Action  on  Note. — Where  all  the  req-  (Ky.)  432;  Hill  v.  Barrett,  14  B.  Mon. 

uisite  allegations  are  made  in  an  ac-  (Ky.)   70;  Riggs  v.  Maltby,  2   Mete. 

tioD  on  a  promissory  note,  an  exhibit  (Ky.)  88. 

may  be  looked  to  for  the  purpose  of  Nebraska. — Dorrington  v,  Meyer,  8 

ascertaining  the    form    and   contents  Neb.  211. 

thereof.     Ward  t».  Clay,  82  Cal.  502.  Oklakoma. — Grimes   v,  CuUison,   3 

ForoelosnTO  Proceedlngi. — In  Califor-  Ok  la.  270. 

nia  it  is  held  that  the  court  may  look  United  States. — Nauvoo    v,  Ritter, 

to  a  mortgage  attached  as  an  exhibit  97  U.  S.391. 

!o  a  complaint  in  foreclosure  for  the  3.  Gebhard    v,    Garnier,    12     Bush 

description    of  the   land.     Whitby  v.  (Ky.)325;  Hill  v.  Barrett,  14  B.  Mon. 

Rowell,  82  Cal.  635.  (Ky.)  67;  Collins  i».  Blackburn,  14  B. 

And  it  is  sufficient,  in  such  a  pro-  Mon.  (Ky.)  203;  Murphy  v.  Estes,  6 

ceeding,  under  the  liberal  construction  Bush  (Ky.)  532;  Riggs  v.  Maltby,  2 

upon  general  demurrer,  to  attach  the  Mete.  (Ky.)  88;  Mountjoy  v.  Pearce, 

note  and  mortgage  instead  of  pleading  4  Mete.  (Ky.)  99;  Macdonell  v,  Inter- 

Ihem  in  h<Bc  verba.    San  Diego  County  national,  etc.,  R.  Co.,  60  Tex.  590. 

Sav.  Bank  v.   Burns,    104  Cal.    477;  In  Marshall  v,  Hamilton,  41  Miss. 

Hays  V.  Dennis,  11  Wash.  360.  233,  where  a  copy  of  the  bond  sued  on 

Hot  ConOlnslTe  npon  Court. — AUega-  was  made  an  exhibit  to  the  complaint, 

tions  as  to  what  an  exhibit  shows  are  under  such  a  statute,   the  court  said : 

not  conclusive  upon  the  court,  but  the  "When  properly  filed  under  [Miss.  Rev. 

court  may  look  to  the  exhibit  to  see  Code  492,  art.  90],  they  do  not  become 

for  itself  what  it  contains.     Lockhead  a  part  of  the  pleading  and  cannot  be 

V.  Berkeley  Springs  Water\%'orks,  etc.,  referred    to  in    aid  of   the    pleading. 

Co.,  40  W.  Va.  553.     See  also  Mathew-  Whatever  of   the   writing  sued  on  is 

son  V.  Grand  Rapids,  88  Mich.  561.  material  to  the  sufficiency  of  the  dec- 

EHiiblt  Sliowlng  Defense. — Where  a  laration  must  be  set  forth  by  proper 

contract  of  shipment  is  sued  on  and  averments.      The     practice    of    filing 

made  an  exhibit  to  the  petition,  the  de-  proof  under  the  name  of  exhibits  with 

fendant  need  not  plead  a  provision  in  pleadings  in  courts  of  law  is  wholly 

such  contract  exempting  it  from  lia-  irregular  and  improper." 
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jBfw  Ezubltf  iM  Made  Sudt 

EzMatiott  of  Instmment  Admitted. — ^ 

ment  is  admitted,  an  objectioD  -  a  part  of  the  pleading  is 

wards  be  interposed.*  _  ,  «.         ., 

3.  How  Far  a  Part  of  Plea^  '  ,  \^^'~^^..  ^^^^^  ^^  effectua  ly 
pleading  in  equity  as  at )  '*  ^^^^  generally  be  annexed  to  the 
should  be  made  in  the  '  document,  sufficiently  described 

certain  extent  docum'  ^i^'''^  /^^  identification,  to  which  the 

have  been  consider        "^"^  should  refer* 

d.  Of  Pleadik 

absence  of  a  st?     odd  in  Nebraska  hiblt,  and  the  exhibit  is  not  attached, 

fr»  a  nl^aHino-      .ipartof  the  plead*  the  complaint  will  not  be  held  bad  if 

''^  ^  P^^^*;^"^  ^  Wmurrer   the    facts  the  exhibit  is  identified  in  other  wars. 

not  be  refer    j^^  ^g  true.     PeHey  v.  Wall  v.  Galvin,  80  Ind.  447.    So  also 

material  r     ^^b.  52a.  when  there  is  no  filing  mark.    Whit- 

J^'^o  also  in  Washington  worth  v.  Malcomb,  82  Ind.  454.    But 

Hannih     ^^^  ^"  ^^  *^*^  ^^  *^  ^^  ^^  mere  filing  of  an  exhibit  without 

Mo   c'        J^^  ^^  *"  exhibit  as  a  part  of  reference    thereto    is    not   sufficient. 

C2     *        *iy/nff  seems  to  have  been  re-  Stafford  v.    Davidson,    47    Ind.  319; 

T  *      '  ^,  though  two  of  the  judges  Peoria  M.  &  F.  Ins.  Co.  v.  Walser,  22 

.  "^;^'iind  were  of  the  opinion  that  Ind.  73.     So  also  the  mere  referenced 

f'^lbr  f^r  ^^  better  and  safer  rule  a  bond  sued  on  as  an  exhibit  will  not 

/^  l^rause  of  action  should  be  stated  be  available  unless  the  bond  is  attached. 

A^  fioi  left  to  be  gathered  by  refer-  Sargent  v,  Moore,  i  Disner  (Ohio)  99. 

^  to  exhibits,  though  irt  the  case        Ex.  A  means  *•  Exhibit  A."    Dugan 

^lott  them  they  thought  a  reference  v.  Trisler,  69  Ind.  555. 

^0  (he  exhibits  was  sufficient.    Hays       Seftoeiioe  to  OtHer  Fangnjdis.— An 

y..  Dennis,  11  Wash.  360.  exhibit  filed  with  and  referred  to  in  one 

i.  Abbott's  Law  Diet.  ^33;  Ander-  paragraph  may  be  referred  to  in  others 

son*s    Law    Diet.    464;  Hewetson   v,  without  refiling  it  with  each  paragraph 

Todhunter,  2  Sm.  h  G.  (App.)  II,  2  in  which  it  is  so  referred  to.    Hoch- 

W.  R.  298;  Sharon  v.  Sharon,  79Cal.  stedler  v.  Hochstedler,  108  Ind.  506. 

633 ;  Rogers  v.  State,  78  Ind.  329.  Whert  all  fizhiblt  Is  Hot  a  Part  of  tti« 

For     Exhibits  to    Depositions^  see  Fldadlii^  a  variance  between  an  exhibit 

article  Depositions,  vol.  6,  p.  603.  and  ah  instrument  offered  in  evidence 

Suffldeucy  of  Identification. — If  the  is  not  material.     Stratton  v.  Hender- 

complaint  refers  to  a  paper  as  an  ex-  son,  36  111.  69. 
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EXPERT   WITNESSES. 

By  Richard  F.  Kimball. 
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n.  PBEUmrABT  EXAXIHATIOV — TSBTDTG  COICPXTEVOT,  74$. 

1.  In  General,  745. 

2.  Discretionary  with  Courts  747. 

3.  Cross-examination,  749. 

4.  Review^  749. 

m  DniCT  lxA]fi]rATioK,75i. 

1.  In  General,  751. 

2.  7>4^  Hypothetical  Question^  752. 

a.    W^^«  Necessary,  752. 
^.  ViCj  Form,  755. 

(i)  Generally,  755. 

(2)  Discretionary  with  Court,  763. 
^.    W^<r«  Unnecessary,  764. 

1)  Undisputed  Facts,  764. 

(2)  /h^r/j  within  Personal  Knowledge  of  Witness,  764. 

17.  CSOflS-SZAlIIHATIOir,  766. 

1.  7)f  General,  766. 

2.  Scientific  Books,  'fSZ, 

3.  ^<i5W  <?/*  opinion,  y6g» 

4.  7%^  Hypothetical  Question,  770. 

tf.  Generally,  770. 
^.  Form,  770. 

(1^  /yi^/^t  Proven,  770. 

(2)  Conjectural  or  Presumptive  Paeis^  77a 

y.  BsttxAxnrAnoH,  771. 
VI  Tbz  AirswiB,  771. 

1.  ^o^Af  ^  Opinion,  771. 

<i.   Generally t  771. 

^.  Necessity  of  Assigning,  772. 

2.  Opinion  Confined  to  Hypothesis,  773. 
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Introductory.  EXPERT   WITNESSESi  Introdnstory. 

VU  IHSTBUGTIOV  TO  3Wl,  774. 

1.  In  General,  774. 

2.  Advisory t  777. 

a.  Generally,  777. 

b.  Cautious  Consideration,  777. 
c»  Great  Consideration,  yjj. 

d.  Little  Consideration,  778. 

e.  Customary  Consideration,  778. 

f.  Judicial  Comments,  778. 

3.   On  the  Hypothetical  Question,  780. 

Vm.  Belectiov,  781. 
DL  Sepasatiok,  782. 
X.  HimBiOAL  LiMiTATioir,  782. 

CROSS-REFERENCES. 

As  to  the  Admissibility  of  opinion  Evidence  and  the  Competency  of  Experts,  sec 
Am.  and  Eng.  Encyc.  of  Law,  title  EXPERT  AND  OPINION 
EVIDENCE, 
Examination  of  IVitnesses  Generally,  see  article  EXAMINA  TION  OF 
WITNESSES,  ante,  p.  70. 

I.  IHTBODUCTOBT. — The  principal  object  in  view  in  the  examina- 
tion of  expert  witnesses  being  to  elicit  from  them  opinions  or 
conclusions  drawn  from  the  facts,  rather  than  the  facts  themselves, 
this  species  of  testimony  forms  in  this  respect  a  notable  exception 
to  well-established  rules  of  evidence.* 

1.  Greenleaf  on  Evidence  (15th  ed.) I  Michigan. — Daniels    v.   Moeher,  2 

Tol.  I,  ^  440.  Mich.  i^. 

Alabama. — Washington  v.  Cole,  6  Mississippi, — Caleb    v.   State,    39 

Ala.   212;    Mobile    L.    Ins.    Co.    v.  Miss.  721. 

Walker,  58  Ala.  290;  Pollock  v,  Gantt,  New    Hampshire,  —  Robertson   v, 

69  Ala.  373.  Stark,  15  N.  H.  109;  Concord  R.  Co. 

Arkansas. —  Polk  v.  State,  36  Ark.  v.  Greelj,  23  N.  H.  237;  Marshall  v, 

117.  Columbian  Mat.  F.  Ins.  Co.,  27  N.  H. 

California. — Grisby  v.  Clear  Lake  157;  Patterson  v.  Colebrook,  29N.H. 

Water  Works  Co.,  40  Cal.  396.  94 ;  EUingwood  v.  Bragg,  52  N.  H. 


Connecticut. — Porter  v,  Pequonnoc  New  Tork. — Norman  v.  Wells,  17 

Mfg.  Co.,  17  Conn.  249;  Sydleman  v.  Wend.  (N.  Y.)  137. 

Beckwith,  43  Conn.  9.  North  Carolina. — Sikes  v.  Paine,  10 

Georgia. — Berry  v.  State,  10  Ga.  511.  Ired.  L.  (N.  Car.)  280;  Bailey  v.  Poole, 

Indiana. — Bissell  v.  Wert,  35lnd.54.  13  Ired.   L.  (N.  Car.)  404;  Horton  t^. 

Kansas, — ^Tefft  v. Wilcox,  6  Kan.  46;  Green,  64  N.  Car.  64. 

State  V.  Folwell,  14  Kan.  105.  Ohio. — Crowell  v.  Western  Reserve 

Louisiana. — Brabo  v.  Martin,  5  La.  Bank,  3  Ohio  St.  406. 

275;  State  V.  Bailey,  4  La.  Ann.  376.  Oregon.  —  Zachary  v,   Swanger,  x 

Maine. — Snow  v.    Boston,  etc.,  R.  Oregon  92. 

Co.,  65  Me.  230;  White  v.  Sayward,  33  Tennessee. — ^Bush  v.  Jones,  2  Tenn. 

Me.  322.  Ch.  190. 

Maryland,— DayIs  v.  State,  38  Md.  i/tah.—Kahn  v.  Old  Telegraph  Min. 

15.  Co.,  2  Utah  174. 

Massachusetts. — Hunt  v.  Lowell  Gas  Vermont. — Lester  v.  Pittsford,  7  Vt. 

Light  Co.,  8  Allen  (Mass.)  169.  158. 
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liadtetioBf. — The  rules  governing  the  introduction  of  this  species 
of  testimony  should  therefore  not  ^be  relaxed,  but  should  be 
strictly  enforced  with  the  greatest  caution  and  discrimination.^ 

n.  PBSLDmiABT  EZAimrATIOV  —  Tebthtg  Competenct— 1.  In 
OeneraL — Before  a  witness  can  be  permitted  to  testify  as  an  expert 
his  fitness  and  character  as  such  should  be  established  by  a  pre- 
liminary examination,'  and  in  ascertaining  his  competency  the 

Wisconsin.  —  Lunlng    v.    State,    i  lo  La.  Ann.  6i ;  Nott  t;.   Daunoy,  2 

Chand.  (Wis.)  178.  Martin  N.  S.  (La.)   i ;  Stone  v.  Clif- 

Uniied  States, — Harrison  v.  Rowan,  ford,  3  La.  349. 

3  Wash.  (U.  S.)  580;  Congress,  etc..  But  see  the  case  of  Leopold  v.  Van 

Spring  Co.  V.  Edgar,  99  U.  S.  645.  Kirk,  29  Wis.  548.     In  this  decision  it 

See  also  Farar  v.  Warfield,  8  Martin  was  held  that  **in  the  examination  of 

N.  S.  (La.)  695 ;  State  v.  Clark,  12  Ired.  such  witnesses,  considerable   latitude 

L.  (N.  Car.)  151 ;  State  v.  Potts,   100  of  inquiry  and  interrogation  must  nec- 

N.  Car.  457 ;  Com.  v,  Choate,  105  Mass.  essarily  be  indulged,  and  counsel  are 

451;  Com.    V.   Sturtivant,   117   Mass.  not  to  be  limited  by  any  narrow   or 

122;  Haynie  v,  Baylor,  18  Tex.  498;  stringent  rules  either  in  obtaining  the 

Van  WycWen  v.  Brooklyn,  118  N.  Y.  opinion  of  the  witness  upon   all   the 

424 ;  Clifford  f.  Richardson,  18  Vt.  620;  facts  disclosed,  or  in  ascertaining  his 

Livingstone.  Com.,  14  Gratt.  (Va.)  592.  skill  and  competency,  or  the  want  of 

The  Beqnliito  Solemnities  of  all  evi-  them,  to  give  such  opinion.'' 

dence,  that  it  shall  be  under  oath  and  In  MasoacliUBette,  by  Statute  of  1873, 

produced  in  court,  are  none  the  less  c.  200,  a  certain  course  is  prescribed 

essential  in  the  case  of  expert  testi-  for   medical   examiners    to   follow  in 

mony.   Delafield  v.  Parish,  25  N.  Y.  9.  making  autopsies,  but  the  failure  of 

Deposition. — An    expert    testimony  one  considered   a   medical   expert   to 

may,  like  other  testimony,  be  taken  by  pursue  the  statutory  method  will  not 

deposition  for  use  at  the  trial  of  the  invalidate  his  testimony  as  such.   Com. 

case.    Camp  v.  Averill,  54  Vt.  320.  7^  Taylor,  132  Mass.  261. 

1.  Arkansas.  —  Polk    v.    State,    36  Admissibility  Based    on    Necessity.— 

Ark.  117.  Necessity  is  ground  upon  which  rests 

Iowa. — State  v.  Cole,  63  Iowa  695.  the  admissibility  of  all   opinion  evi- 

Mickigan.  —  People  v.  Vanderhoof,  dence,  including  that  of  experts.     Gra- 

71  Mich.  158.  ham  v.  Pennsylvania  Co.,  139  Pa.  St. 

Missouri.  —  Marshall  v.  Bingle,  36  149. 

Mo.  App.  122.  a.  Alabama. —  Washington  v.  Cole, 

New    York.  —  Frankfort    v.    Man-  6  Ala.  212;  Moon  v.  Crowder,  72  Ala. 

hattan  R.  Co.,  12  Misc.  Rep.  (N.  Y.  79. 

C.  PI.)  13.  Arkansas.  —  Polk  r.  State,  36  Ark. 

Texas.  —  Armendaiz  v.  Stillman,  67  1 17. 

Tex,  458.  California. —  Goldstein  v.  Black,  50 

In  Heald  v.  Thing,  45  Me.  392,  the  Cal.  402;   Neal  v.  Neal,  58  Cal.  287; 

court  said :  *•  The  very  foundation  for  Reed  v.  Drais,  67  Cal.  491. 

the  theory  of  expert  testimony  is  that  Connecticut.  —  Tyler    v,    Todd,    36 

of  his  superior  knowledge  in  relation  Conn.  218. 

to  the  subject-matter  of  which  he  is  Illinois. —  Pearson  v.  Zehr,  31    III. 

permitted  to  give  an  opinion,  by  which  App.    199;     McCormick     Harvesting 

he,  in  a  degree,  assumes  the  functions  Mach.  Co.  v.  Burandt,  37  III.  App.  165 ; 

of  the  jury.     This  kind  of  evidence,  Chicago,  etc.,   R.  Co.  t\  Springfield, 

though    at    times    unquestionably  of  etc.,  R.  Co.,  67  111.  142;  Citizens'  Gas 

great  value,  is  frequently  open  to  ob-  Light,  etc.,  Co.   x\  O'Brien,    118  111. 

servation.    ♦    *    •    The    rules    under  174. 

which   this   class  of  testimony  is  re-  Iowa.  —  State  v.  Geddis,  42    Iowa 

ccived  should  not  •  *  •  be  relaxed."  264;  Mixer  r.  Bennett,  70  Iowa  329. 

See  also    Russell    v.   State,  53  Miss.  Kansas. — Sandwich    Mfg.    Co.    v. 

367;  Dorsey  v.  Hammond,  i  Har.  &  J.  Nicholson,   32  Kan.  666;   Larimer  v, 

(Md.)  190;  Lecarpentier  v.  Delery,  4  Kelley,  10  Kan.  298;    Atchison,  etc., 

Martin   (La.)  454;   Roper  v.  Magee,  R.  Co.  v.  Sage,  49  Kan.  524. 

745  Volume  VIIL 


PreUmintry  EXPERT  WITNESSES.  SAaiMtiM. 

court  may  examine  the  witness  himself^^  or  may  find  the  fact 

Maine » — Heald  v.  Thing,  45  Me.  392.  for  the  court  to  waiye  the  trial  of  that 

Massachusetts.  —  Lincoln  v,  Barre,  question  on  the  ground  that  the  same 

5  Cush.  (Mass.)  591.  witness  was  pertnitted  to  testify  to  the 

Mickigan,^^yi\i\XA    v,    Bailej,    lo  same  matter  on  a  former  trial  between 

Mich.   155  (see  concurring  opinion  of  other  parties.     Philadelphia  F.  Aeeoc. 

Campbell,  J.) ;  Harris  v.  Clinton  Tp.,  v.  Merchants'  Nat.  Bank,  52  Vt.  83. 
64  Mich.  457 ;    People  v.  Millard,  53        Beasons  of  OlijeeUoBa  to  Campetaacy 

Mich.  63.  immfttftflaL  —  Where  a  witness  intro- 

Minnesota,  —  Russell  v.  Hayden,  40  duced  as  an  expert  is  permitted,  against 

Minn.  88.  the  objection  of  defendant,  to  testify 

Mississippi, — Reed  v.  State,  63  Miss,  without  anj  preliminarj  examination 

405.  testing  his  competencj,  the  defendant 

Missouri. —  Marshall  v.  Single,  36  is  not  deprived  of  the  benefit  of  said 

Mo.  App.  122;  Gates  v.  Chicago,  etc.,  objectiononthe  appeal, merely  because 

R.  Co.,  d^  Mo.  App.  488;  Benjamin  v.  the  reasons  of  said  objection  were  not 

Metropolitan  St.  R.  (Jo.,  50  Mo.  App.  stated  in  the  trial  beloiv.    It  is,  how- 

602.  ever,  usual  and  proper  to  require  the 

Montana. — ^Story  v.  Maclaj,  4  Mont,  grounds  of  the  objection  to  be  stated, 

464.  as  well  that  an  intelligent  ruling  mar 

Nevf    Hampshire,  —  Boardman     v.  be  made  upon  the  question  presented, 

Woodman,  ^17  N.  H.  120.  as  to  prevent  surprise.     State  v.  Se- 

Nevf  TorK. — Clark  v,  Bruce,  12  Hun  crest,  80  N.  Car.  450.    And  see  article 

(N.  Y.)  271 ;  Nelson  v.  Sun  Mut.  Ins.  Exceptions  and  Objections,  anie. 
Co.,  71  N.  Y.  453;  Kugelman  t;.  Levj,        Oppodiig   Proof  to    Overoome  Pihnt 

4  Misc.  Rep.  (N.  Y.  C.  PI.)  519.  Facie  Competooey. — It  is  not  proper, 

North  Carolina. —  State  v,  Secrest,  after  a  witness  has  testified  in  hig  capac- 

80  N.    Car.  450;    Sikes  v.  Paine,   10  ity  as  an  expert,  to  move  the  court  to 

Ired.  L.  (N.  Car.)  280.  strike  out  his  testimony.    The  proper 

Ohio. —  Koons  V.  State,  36  Ohio  St.  course  is  to  overcome  his  prima  facie 

195.  competency  by  opposing  proof.    Gulf 

Pennsylvania.  —  Delaware,      etc.,  City  Ins.  Co.  v.  Stephens,  51  Ala.  121. 

Steam  Towboat  Co.  v.  Starrs,  69  Pa.  See  also  Washington  v.  Cole,  6  Ala. 

St.  36;  Huddleston  v.  West  Bellevue,  212;  Milton  v.  Rowland,  11  Ala.  732. 
Ill  Pa.  St.  no.  Motlonf  to  Strlko  Out  TeatUaony  of 

Rhode    Island.  —  Buffum    v.   New  Wltnenos    DiaqBalilied     by    StatoU.— 

York,  etc.,  R.  Co.,  4  R.  I.  221.  Motions  to  strike  out  testimony  under 

Vermont. — Carpenter  v.  Corinth,  58  special  statutes  rendering  experts  in- 

Vt.  214;  Maughani;.  Burns,64  Vt.  316.  competent,  must  be  made  at  the  time 

West     Virginia. —  Sebrell    v.   Bar-  the  evidence  is  offered,  and  will  be  un- 

rows,  36  W.  Va.  212.  availing  if  made  after  the  witness  has 

United     States,  —  Congress,    etc.,  testified.     Wheelock  v,  Godfrey,  100 

Spring  Co.  v.  £dp;ar,  99  U.  S.  645;  Cal.578.    See  also  Rogers*  Expert Tes- 

Dushane  V.Benedict,  120  U.  S.  630;  timony  (2d  ed.),  p.  in. 
Stillwell,  etc.,    Mfg.  Co.    v.    Phelps,        I.Alabama, — Tullis  t;.  Kidd,  12  Ala. 

130  U.  S.  520;  Inland,  etc.,  Coasting  648;  Washington  v.  Cole,  6  Ala.  2x2; 

Co.  V.  Tolson,  139  U.  S.  551.  Young  v.  O'Neal,  57  Ala.  566;  Mobile, 

Cotnpare  Chandler  r.  Thompson,  30  etc.,  R.  Co.  r.  Blakely,  59  Ala.  471. 
Fed.  Rep.  38;  People  v.  Marseiler,  70         California. — McFadden  v.  Mitchell, 

Cal.  98 ;  Spottiswood  v.  Weir,  80  (ial.  61  CaL  148 ;  People  v,  Lemperle,  94 

448;   Hinds  V.  Harbou,  58  Ind.   121;  Cal.   45;  Wheelock  v,   Godfrey,  100 

Davidson  v.   Knights  of   Pythias,  22  Cal.  578. 

Mo.  App.  263;  Philadelphia  F.  Assoc.        Mississippi.  —  Caleb    v.  State,  39 

V.  Merchants'  Nat.  Bank,  52  Vt.  83;  Miss.  721. 

Mendum  v.  Com.,  6  Rand.  (Va.)  704;        Missouri. — ^Naughton    v,  Stagg,  4 

Hood  V.  Maxwell,  1  W.  Va.  219.  Mo.  App.  271. 

The  question  whether  a  witness  is        New  Jersey. — Castner  v.  Sliker,  33 

an  expert  is  a  preliminary  question  for  N.  J.  L.  507. 

the  court  and   is    to   be  treated  like        North  Carolina. — State  v.  Clark,  I3 

any  other  issue  of  fact ;  and  It  is  error  Ired.   L.    (N.  Car.)    151;    Horton  v, 
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from  the  testimony  of  others.* 

S.  Biierdtionary  with  Contt. — This  fitness  of  a  witness  to  testify 
as  an  expert  is  a  question  of  fact  and  is  addressed  in  every  instance 
to^  and  lies  within,  the  sound  discretion  of  the  trial  court.^     It  is 

Green,  64  N.  Cai*.  64;  State  v.  Sheets,  to  tMtlfy  as  an  expert,  other  expert 

89  N.  Car.  54a.  witnesses  skilled  in  the  same  science 

In  State  v.  Sheets,  89  N.  Car.  543,  it  cannot  testify  as  to  his  capacity  to  draw 
is  held  that  a  physician  who  states  that  proper  conclusions  In  the  science  in 
he  is  able  to  give  a  professional  opinion  question,  as  this  is  usurping  the  prov- 
about  a  particular  case  (as,  for  instance)  ince  of  the  jury  and  goes  in  fact  to 
the  effect  of  poison  on  animals),  al-  the  weight  of  the  evidence;  though 
though  he  has  never  treated  such  a  case  such  testimony  would  have  been  prop- 
in  his  practice,  is  competent  to  testify  erly  otfered  to  the  court  to  show  the 
as  an  expert.  competency  of  the  witness.     Tullis  v, 

TMttng  Bxteftt  of  Knowledge. — It  is  al-  Kidd,  12  Ala.  648;  Brabo  v,  Martin,  5 

ways  appropriate  upon  preliminary  ex-  La.  275.     See  also  Thompson  v,  Ish,  99 

amination  to  inquire  of  one  introduced  Mo.  160. 

as  an  expert,  the  extent  and  degree  of  ftopet  f  otuidatlob  at  to  COtti|>etenoy 

his  knowledge.    Davis  f.  State,  35  Ind.  Vresumed. —  Where  one  shown  to  be  a 

496.    See  also  Pearson  v,  2ehr,  31  Ilh  doctor  is  examined  at  length  upon  the 

App«i9Q;  Citizens' Gas  Light,  etc.,  Co.  condition  of  an  injured  person,  it  will 

V.  O'Brien,  118  111.  17^;  Tj^er  v.  Todd,  be  presumed  that  a  proper  foundation 

36  Conn.  aiB ;    Boaraman    v.  Wood-  has  been  laid  as  to  his  competency  as  an 

man,  47  N.  H<  i30.  expert.     Fogel  v.  San  Francisco,  etc., 

WUnoM'i  Dlflolalmer  to  Bxpertness. —  R.  Co.  (Cal.  t895),  42  Pac.  Rep.  565. 

The  fact  that  a  witness  disclaims  being  See  also  Taft  v.  Com.,  158  Mass  526. 

an  expert  will  not  preclude  his  testi-  Want  Of  FreUntlnary  Proof  Cured  by 

mony  as  such,  where  the  evidence  or  Subaequent  Evidence. — **It  is  not  nec- 

circumstances  show  that  he  possesses  essary  to    decide  whether  the  court 

the  requisite  qualifications.     Crow  v.  erred  in  admitting  [expert]  testimony 

State,  33  Tex.  Crim.  Rep.  264.  without  sufficient  preliminary  proof  of 

1.  Tullis  V.  Kidd,  12  Ala.  648;  Ad-  the  witnesses*  knowledge  *  *  *  hav- 

atns  v.  Sullivan,  100  Ind.  8;  State  v,  ing  first  been  introduced,  when  addi- 

Mavnes,  61  Iowa  119;  Mason  r.  PhelpSi  tional   evidence  of    their    knowledge 

fiMich.  i^;  Sikes  v.  Paine,  10  Ired.  *    •    *    was  afterwards  introduced.** 

.  (N.  Car.)  380:  Laros  v.  Com.,  84  Reed  v.  New,  35  Kan.  727. 

Pa.  St.  200;  Mendum  v.  Com.,  6  Rand.  Omlaalon  Ctured  by  Croaa-exatttlnatlon. 

(Va.)  704.  — Although  a  proper  foundation  for 

In  State  v.  Maynes,  61  Iowa  119,  the  admission  of  the  testimony  of  an 
where  it  was  contended  that  no  evi-  expert  witness  has  not  been  laid,  the 
deuce  of  the  qualifications  of  a  person  defect  will  be  cured  if  his  competency 
to  testify  as  an  expert  is  admissible  is  established  by  the  cross-examination, 
until  the  person  himself  has  been  in-  Crich  v,  Williamsburg  City  F.  Ins. 
troduced  as  a  witness  upon  the  stand«  Co.,  45  Minn.  441. 
and  an  opportunity  given  for  cross-  Actual  KlUhrledge  by  an  expert  of  the 
examination,  the  court  said :  *'  Our  facts  and  circumstances  upon  which 
attention  has  been  called  to  no  case  he  is  asked  to  give  his  opinion,  may 
which  holds  such  rule,  and  we  think  render  unnecessary  preliminary  proof 
that  none  can  be  found.  Any  evidence  of  his  competency,  provided  he  relates 
tending  to  show  that  the  witness  called  those  facts  in  testifying.  Killlan  v. 
as  an  expert  possesses  the  requisite  Augusta,  etc.,  R.  Co.,  7B  Ga.  749;  Lou- 
knowledge  and  skill  is,  we  think,  ad-  isville,  etc.,  R.  Co.  v.  Shires,  108  III. 
missible  for  what  it  is  worth.'*  617 ;  White  v,  Bailey,  10  Mich.  161. 

In  Laros  v.  Com.,  84  Pa.  St.  200,  it  2.  Alabama, — Tunis    v.    Kidd,     12 

was  held  that  it  is  competent  for  one  Ala.  648;  Gulf  City  Ins.  Co.  v,  Ste* 

expert  to  testify  to  tiie  skill  of  another  phens,  51  Ala*  121. 

where  the  knowledge  of  the  witness  is  California,  —  Sowden     v,     Idaho 

derived  from  personal  observation.  Quartz  Min.  Co.,  55  Cal.  443;  Neal  v, 

Bst^  alter  a  WttneflsliM  been  Admitted  Neal,  58  Cal.  287 ;  Fairbank  v.  Hugh- 
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indeed  difficult  to  perceive  how  any  other  conclusion  could 
be  reached  when  once  it  is  granted  that  the  court  need  only 
be  satisfied  that,  prima  faciei  the  witness  is  competent.^   The 

son,  58  Cal.  314;  Howland  v.  Oakland  North  Carolina. — Sikes  v,  PainCf  10 

Consol.  St.  R.  Co.,  no  Cal.  513.  Ired.  L.  (N.  Car.)  380;  Flynt  t».  Bo- 

Indiana. — Davis   v.   State,  35   Ind.  denhamer,  80  N.  Car.  205;  State  v. 

496;  Forgey  v.  Cambridge  City  First  Secrest,  80  N.  Car.  450;  State  v.  Cole, 

Nat.  Bank,  66  Ind.  123;  Fort  Wayne  94  N.  Car.  958;  Blue  v.  Aberdeen,  etc, 

V.  Coombs,  107  Ind.  75.  R.  Co.,  117  N.  Car.  644. 

Kansas. —  Broquet  v.  Tripp,  36  Kan.  Pennsylvania. — ^Ardesco  Oil  Co.  v. 

700.  Gilson,  63  Fa.  St.  146;  Sorg  v.  First 

Maine. — Woodman  v.  Dana,  52  Me.  German  Evangelical  St.  Paul's  Con- 
9;  Berry  v.  Reed,  53  Me.  487.                  '  gregation,  63  Pa.  St.  156;  DeJaware, 

Massachusetts. — Lawton   v.  Chase,  etc..  Steam  Towboat  Co.  v.  Starrs,  69 

108  Mass.  238;  Hawks  v.  Charlemont,  Pa.  St.  36;  Easton  First  Nat.  Bank  v. 

no  Mass.   no;  Tucker  v.  Massachu-  Wirebach,   106  Pa.  St.  37;  Improve- 

setts  Cent.   R.   Co.,   118    Mass.   546;  ment  Co.  v.  Coon,  10  W.  N.  C.  (Pa.) 

Com.   V.   Sturtivant,    117   Mass.    122;  50a ;  Allen's  Appeal,  99  Pa.  St.  196. 

Hills  V.  Home  Ins.  Co.,  129  Mass.  345;  Rhode  Island. — Howard  v.  Provi- 

Perkins  v.  Stickney,   132   Mass.  217;  dence,  6  R.  I.  514. 

Lowell  V.  Middlesex  County,  146  Mass.  Texas. — Heacock  v.  State,  13  Tex. 

403;  Campbell  v.  Russell,  139  Mass.  App.  97. 

278 ;  Phillips  V.  Marblehead,  148  Mass.  Utah. — Kahn  v.  Old  Telegraph  Min. 

326.  Co.,  2  Utah  174,  holding  that  the  pre- 

Michigan. — McEwen  v.  Bigelow,  ^o  liminary  question  is  one  of  law. 

Mich.  215 ;    Ives  v.  Leonard,  50  Mich.  Vermont.  —  State   v.  Ward,  39  Vt. 

296.  225 ;  Carpenter  v.  Corinth,  58  Vt.  214; 

Minnesota. — Krippner  v.  Biebl,  28  Philadelphia  F.  Assoc,  v.  Merchants' 

Minn.  139;   Burger  v.  Northern  Pac.  Nat.  Bank,  52  Vt.  83;    Maughan  v. 

R.  Co.,  22  Minn.  343;  Stevens  v.  Min-  Bums,  64  Vt.  316;    Bemis  v.  Central 

neapolis,  42  Minn.  136;  Crich  v.  Wil-  Vermont  R.  Co.,  58  Vt.  636. 

liamsburg  City  F.  Ins.  Co.,  45  Minn.  United  States. — U.  S.  f .  Kilpatrick,i6 

441;    Berg  V.   Spink,  24  Minn.   138;  Fed.  Rep.  765;  Congress,  etc..  Spring 

Sneda  v.  Libera  (Minn.   1896),  68  N.  Co.  v.  Edgar,  99  U.  S.  645;  Stillwell, 

W.  Rep.  36.  etc., Mfg.  Co.  v.  Phelps,  130  U.  S.  520; 

Missouri. — ^Thompson  v.  Ish,99Mo.  Montana  R.  Co.  v.  Warren,  137  U.  S. 

160;  Gates  i;.  Chicago,  etc.,  R.  Co.,44  348;  Inland,  etc..  Coasting  Co.  r. To!- 

Mo.  App.  488;    Benjamin  v.  Metro-  son,  139  U.  S.  551 ;  Chateaugay  Ore, 

politan  St.  R.  Co.,  50  Mo.  App.  602;  etc.,  Co.  v.  Blake,  144  U.  S.  476;  Er- 

Goss  V.  Missouri  Pac.  R.  Co.,  50  Mo.  hardt  v.  Ballin,  55  Fed.  Rep.  968. 

App.  61^;  Helfenstein  v.  Medart  (Mo.  Compare  Ttj  v.  Estes,  52  Mo.  App. 

18196),  36  S.  W.  Rep.  863.  I ;  Hampton  z\  Massey,  53  Mo.  App. 

New  Hampshire. — Jones  v.  Tucker,  501 ;  Goodwin  v.  Scott,  61  N.  H.  112; 

41N.  H.546;  Boardman  r.  Woodman,  Lawrence  v.  Boston,    119  Mass.  126; 

47  N.  H.  120;  Dole  V.  Johnson,  50  N.  Chandler  r.  Jamaica  Pond  Aqueduct 

H.  452;  Ellingwood  v.  Bragg,  52N.  H.  Corp.,    125    Mass.   544;    Mendum  v. 

488;  Goodwin  v.  Scott,  61  N.  H.  112;  Com.,  6  Rand.  (Va.)  704. 

Stevens  v.  Chase,  61  N.  H.  340;  Stew-  Mental  DlaablUty  of  Wltoeas.— Where 

art  V.  Stearns,  63  N.  H.  99.  a  witness  is  offered  as  an  expert,  but  it 

New  Jersey. —  Castner  v.  Sliker,  33  appears  upon  his  examination  that  he 
N.  J.  L.  95 ;  Convery  v.  Conger,  53  N.  possesses  little  general  intelligence,  it 
J.  L.  468.  (But  see  the  same  case  re-  is  in  the  discretion  of  the  court  to  re- 
versed as  to  this  point  in  53  N.  J.  L.  fuse  to  allow  him  to  give  opinion  testi- 
658.)  mony,  even  though  it  may  appear  that 

New  Mexico. —  Lynch  v.  Grayson  he  has  had  some  experience  in  the  mat- 

(N.  Mex.  1891),  25  Pac.  Rep.  992.  ter  about  which  he  is  offered  as  wit- 

New    Torh. — Reynolds    v.   Louns-  ness.       Broquet    v,   Tripp,    36   Kan. 

bury,  6  Hill  (N.Y.)  534;  Nelson  v.  Sun  700. 

Mut.  Ins.  Co.,  71  N.  Y.  453;  Slocovich  1.  Fort  Wayne  v.  Coombs,  107  Ind. 

V.  Orient  Mut.  Ins.  Co.,  108  N.  Y.  56.  75. 
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competency  of  the  witness  as  an  expert  should  not  be  referred 
to  the  juryJ 

8.  CroM-ezamination. — Although  the  trial  court  is  not  bound  to 
allow  a  preliminary  cross-examination  to  test  the  competency  of 
an  alleged  expert  witness  prima  facie  shown  to  possess  the  requi- 
site qualifications,^  recourse  is  sometimes  had  to  this  method 
before  the  witness  is  allowed  to  express  an  opinion.* 

1  Seyiew. — While  the  cases  are  not  uniform  as  to  whether  the 
preliminary  question  as  to  the  competency  of  a  witness  is  review- 
able on  appeal,  the  sounder  doctrine,  following  the  rule  that  the 
question  is  one  restin?  in  the  discretion  of  the  trial  court,  appears 
to  hold  the  negative,^  unless  abuse  of  such  discretion  is  clearly 

1.  "The  court  simply  decides  upon  8.  People  v.  Hawes,  98  Cal.  648. 
proof  of  the  opportunities  which  the  4.  Missouri. — Benjamin  v,  Metro- 
witness  has  had  for  acquiring  special  politan  St.  R.  Co.,  50  Mo.  App.  602. 
knowledge  and  his  experience  in  his  New  Hampshire, — ^Jones  v.  Tucker, 
profession,  that  the  jury  may  hear  the  41  N.  H.  546;  Dole  v,  Johnson,  50  N. 
opinions  of  the  witness  as  a  person  of  rl.  453 ;  Taylors.  Roger  Williams  Ins. 
science  and  skill."  State  v,  Secrest,  80  Co.,  51  N.  H.  50;  Ellingwood  v,  Bragg, 
N.  Car.  450.  52  N.  Hr  488;  Stevens  v.  Chase,  61  N. 

Qaestton  of  Ck>mp6tenc7  for  Court  Alone.  H.  540. 

—Where  a  witness  is  offered  as  an  ex-  New  Tork.  — Slocovich   v.   Orient 

pert,  die  question  of  his  competency  Mut.  Ins.  Co.,  108  N.  Y.  56,  holding 

is  for  the  court  alone.     It  is  entirely  that  the  decision  of  the  trial  judge  in 

immaterial    what    the    witness's  own  such  a  matter  should  not  be  held  to 

opinion  may  be  as  to  his  own  qualiii-  present  reversible  error  at  law,  unless 

cations  or  competency.    Boardman  v,  it  is  against  the  evidence  or  wholly  or 

Woodman,  47   N.    H.    120.     See   also  mainly  without  support  in  the  facts 

Jones  T'.  Tucker,  41  N.  H.  546.  which  appear. 

"The  ability  or  disability  of  a  wit-  North  Carolina.—  State  v.  Cole,  94 

ness  to  testify  under  the  legal  require-  N.  Car.  958;  Hammond  v.  Schiff,  100 

ments  for  the  admission  of  opinion,  is  N.  Car.  161 ;  Blue  x\  Aberdeen,  etc., 

a  matter  most  conveniently  and  satis-  R.  Co.,  117  N.  Car.  644. 

factorily  determined  at  the  trial  upon  Vermont. — Wright  v.  Williams,  47 

personal   examination  of  the  witness.  Vt.  222;   Bemis  v.  Central  Vermont 

It  can,  indeed,  be  determined  in  no  R.  Co.,  58  Vt.  636;  Maughant;.  Burns, 

other  way."     Foster,  J.,   in  Dole   v.  64  Vt.  316. 

Johnson,  50  N.  H.  452.  Qneatlon  of  Sanity. — Where,  by  the 

PreUmlnary  Bzamlnation  ]Ca4e  by  Cal.  Code  of  Civ.  Pro.,  §  1870,  subd.  10. 
Judge. —  •*  The  rule  for  the  admission  the  competency  of  witnesses  to  testify 
of  experts  as  witnesses,  places  the  ques-  on  a  question  of  sanity  is  made  to  de- 
tion  of  qualification  very  much  in  the  pend  upon  whether  or  not  they  are  **  in- 
discretion of  the  judge  presiding  at  the  timate  acquaintances,"  the  action  of 
trial.  He  makes  a  preliminary  exami-  the  court  in  admitting  witnesses  upon 
nation  to  ascertain  whether  the  witness  the  said  question  is  not  reviewable  on 
is  an  expert."  Howard  i'.  Providence,  appeal.  People  v.  Fine,  77  Cal.  147. 
6R.  I.  514.  Specially   Beserred   for    Revision. — 

2.  Fort  Wayne  v.  Coombs,  107  Ind.  Where  a  judge  rules  upon  the  admis- 

75 ;  Sarle  f.  Arnold,  7  R.  I.  582 ;  Smyth  sion  of  an  expert  witness,  although  his 

V,  Caswell,  67  Tex.  567.  ruling  be   not  ordinarily  reviewable. 

The  court  may  limit  the  opposite  yet,  if  the  question  of  his  discretion  in 
party  to  the  right  to  cross-examine  him  this  respect  be  specially  reserved,  the 
in  chief  upon  his  opportunities  for  appellate  court  will  pass  thereupon  as 
knowledge  and  degree  of  skill,  for  the  it  will  on  other  questions  of  fact.  El- 
purpose  of  affecting  the  weight  of  the  lingwood  v.  Bragg,  52  N.  H.  488.  See 
evidence  with  the  jury.  Sarle  v.  Ar-  also  Sarle  v.  Arnold,  7  R,  I.  582;  Dole 
nold,  7  R.  I.  58a.  V,  Johnson,  50  N.  H.  452. 
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apparent,^  pr  unless  there  is  insufficient  evidence  or  no  evidence  at 
all  tending  to  prove  that  the  witness  is  qualified  to  testify  M  aui 
expert.* 

On  the  other  hand,  authority  is  not  wanting  which  apparently, 
at  least,  sustains  the  right  to  review  on  appeal  the  decision  of  the 
court  upon  this  question.^ 

I,  Ca/f/briiiii.— Howland  v.  Oakland  court  will  not  reverse  on  the  ground 

Consol.  at.  R.  Co.,  no  Cal.  513.  tha{  their  experience  was  notsiifflcient- 

/mdiana.^-FoTt  Wayne  v.  Coombi,  ly  special."     Sharswood,  }.,  in  Dels* 

X07  Ind.  75.  ware,  etc.,  Steam   Towboat  Co.  v. 

loiva, — State  v.  Cole,  63  Iowa  69g.  Starrs,  69  Pa.  St.  36. 

Maine. — Higgins  v.  Downs,  75  Me.  Incompetency  Eatabllslied  Qaly  alls 

346;  Payette  t>.  Chesterville,  77  Me.  38.  Ooas-erawliiatton. — Where  the  incom- 

Massackusetts. —  Hawks   v,  Charle-  petency  of  the  witness  is  established 

mont,  no  Mass.  no:  Perkins  v.  Stick-  only  after  a  cross-e»ami nation,  it  will 

ney,  13a  Mass.  217 ;  Lowell  v.  Middle-  not  be  sufficient  to  render  reviewable 

sex  County,  146  Mass.  403;  Foster  v.  the  court's  action  in  admitting  expert 

Mackay,  7  Met,  (Mass.)  531;  Rich  v.  testimony.     Fry   v.    Estes,  5a  Mo. 

Jones,  ^  Cush.  (Mass.)  329;  O'Connor  App.  i. 

V.  Halhnan,  103  Mass,  547 ;  J^awton  V*  a.  Fort  Wayne  v.  Coombs,  107  Ind. 

Chase,  108  Mass.  238 ;  Nunes  v.  Perry,  75 ;  Com.  v,  Sturtivant,  117  Mass,  im; 

113  Mass.   374;   Com.   v.  Sturtivant,  Costello  v,  Crowell,  133  Mass.  353; 

1 17  Mass.  132 ;  Costello  v.  Crowell,  133  Stevens  r.  Minneapolis.  43  Minn.  X36; 

Mass,  353 ;   Perkins  v,  Stickney,  133  Fry  v.  Estes,  53  Mo,  App.  i ;  SJoco- 

Mass.  317.  vich  v.  Orient  Mut.  Ins,  Co.,  108  N, 

Minnesota. — Stevens  v.  Minneapolis,  Y.  63 ;  Conkling  v.  Manhattan  R,  Co. 

42  Minn.  136.  (Supreme  Ct.),  13  N,  V.  Supp.  846; 

Missouri. — Benjamin  v.  Metropoli-  State  v.  Secrest,  80  N.  Car.  450. 

tan  St  R.  Co.,  50  Mo.  App.  603;  Goss  AAAv1>ltrar7Bii]t9f,  without  evidence^ 

V.  Missouri  Pac.  R.  Co.,  50  Mo,  App,  or  against  a  conclusive  showing  of  in- 

614.  competency,  is  reviewable.    Bemis  r. 

New  Tork. — Conkling  t*.  Manhattan  Central  Vermont  R.  Co.,  58  Vt.  636. 

R.   Co.    (Supreme   CtJ,    i3   N.   Y.  See  also  State  v,  Secrest»  80  N.  Car. 

Supp.  846.  450. 

Pennsylvania. — Sorg  v.  First  Ger-  OQnfem, —  In  the  case  of  Lamoille  Val- 
man  Evangelical  St,  Paul's  Congre-  ley  R.  Co.  v.  Bixby,  57  Vt.  548,  a  law* 
gation,  63  Pa.  St.  156 ;  Allen's  Appealf  yer  was  allowed  to  testify  as  an  expert 
99  Pa,  St.  196;  Improvement  (3o.  v.  as  to  the  value  of  an  engine  upon  show- 
Coon,  10  W.  N.  C.  (Pa.)  503;  Dela'  ing  simply  that  he  had  made  some  io- 
ware,  etc..  Steam  Towboat  Co.  v.  vestigation  in  the  matter,  and  the  sp- 
Starrs,  69  Pa.  St.  36.  pellate  court  decided  that  it  would  not 

United     States,  —  Congress,    etc,,  hold  such  ruling  error. 

Spring  Co.  v,  Edgar,  99^-  S.  .645;  PeeUUm  tgr  juaUee  of  tlie  r«M0  Itt- 

Stillwell,  etc.,  Mfg.  Co.  v.  Phelps,  130  Tiawablf. — The  decision  of  a  justice  of 

U.  S.530;  Inland,  etc,  Coasting  Co,  v,  the  peace  upon  the  competency  of  a 

Tolson,   139  U.   S.  s$i ;  Chateaugay  witness  offered  as  an  e^cpert,  while  ly- 

Ore,  etc.,  Co.  v,  Blake,  144  U.  S.  470 ;  ing  within  his  discretioni  is  reviewable 

Erhardt  v.  Ballin,  55  Fed.  Rep.  968.  on  appeal  just  as  any  other  question 

Left  to  JWT— (^le«tlO]l  of  Competeiunr.  before  him.     Wiggins  f.  Wallace,  19 

—The  fact  that  the  judge,  after  admit-  Barb.  (N.  Y.)  338. 

ting  a  witness  to  testify  as  an  ei^pertf  8.  ///(n^iV.^JSitizens*  Gas  Light,  etc., 

submitted  the  question  of  his  compe-  Co.  v.  O'Brien,  15  III.  App.  400;  Chi- 

tency  to  the  jury,  while  this  was  irregu-  cagOt  ©tc,  R.  Co.  v,  Spriogneld,  etc., 

lar,  will  not  render  his  action  review-  R,  Co.,  67  111.  143. 

able.    Whitmire  v,  Montgomery,  x6s  /Taw ja*,— Sandwich    Mfg.    Co.   t?. 

Pa,  St.  353.  Nicholson,  33  Kan.  666. 

Special   Sniertonce,— ''If  it  appears  3/ai>0.— HealdT>.Thing,45Me.i93. 

that  the  witnesses  offered   had   any  Mississippi. —  Caleb   v.   State,   39 

claim  to  the  character  of  experts,  the  Miss.  731. 
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in  DZBSOT  ExAimrATioir— 1.  In  Ow^ral.— While  the  admission 
in  evidence  of  the  opinions  of  experts  necessarily  gives  rise  to  very 
nice  distinctions  between  facts  and  findings,  it  nevertheless  does 
not  annul  the  rule  of  law  axiomatic  with  reference  to  them  as 
well  as  to  all  witnesses,  that  they  must  not  be  so  examined  as  to 
substitute  their  opinions  for  the  verdict,  and  thus  completely  usurp 
the  peculiar  province  of  the  jury,^ 

Texas. —  Heacock  v.  State,  13  Tex.  bottom,  S7  Iowa  733;  Kitteringham  v. 

App.  97.  Sioux  Citjf  etc.,  R.  Co.,  62  Iowa  385; 

See  also  Lawton  v.  Chase,  108  Mass.  Whitsett  v,  Chicago,  etc.,  R.  Co.,  67 

238;  Harris  v,  Clinton  Tp.,  64  Mich.  Iowa  150. 

4J.7;  NeUon  v.  Sun  Mut.  Ins.  Co.,  71  Louisiana. —  Bowman  v.  Flower,  7 

N.Y.  453.    (In  this  case  the  question  La.  106;   Massej  v,  Hackett,   13  La« 

was  not  definitely  determined.)  Ann.  54- 

In  Wright  v.  Williams,  47  Vt.  333,  Maryland. —  Jerry  v,  Townshend,  9 

it  was  held  that  if  the  facts  testified  to  Md.  145, 

by  experts  were  to  be  regarded   as  Massachusetts, —  Com.  v,  Rogers,  7 

matter  of  evidence  from   which   the  Met.  (Mass.)  500;  Buxton  v,  Somerset 

court  would  find  whether  experts  or  Potters'  Wor](s,  131  Mass.  446;  Poole 

not,  such  finding  was  not  re visable  b^  v.  Dean,  152  Mass.  589;   Stoddard  v, 

the  Supreme  Court;  but  otherwise,  if  Winchester,  157  Mass.  567;  Prendible 

said  facts  were  to  be  regarded  as  ulti-  v.  Connecticut   River  Mfg.  Co.,  x6o 

mate  and  the  perfected  ground  of  a  Mass.  131 ;  Twomey  v.  Swift,  163  Mass. 

definitive  judgment  at  law.  273;  McCarthy  v,  Boston  Duck  Co., 

Eic9p(tloi»   raUlBff  tQ   Bbow   Jiower  165  Mass.  165. 

Court's  Decision. — The  appellate  court  Michigan.  —  People    v.    Hare,     57 

will  not  rule  as  error  the  exclusion  by  Mich.  505 ;   Prentis  v.  Bates,  88  Mich, 

the  lower  court  of  the  testimony  of  one  567;  Tones  v*  Portland,  88  Mich.  598. 

offered  as  an  expert  when  the  excep-  Minnesota, ^^'^\non^  v,  Minnesota 

tions  fail  to  show  that  the  latter  court  R.  Constr.  Co.,  37  Minn.  415 ;  State  v. 

decided  in  the  first  instance  that  the  Scott,  41  Minn.  365;  Briggs  v,  Minne- 

witness  was  an  expert.    Carpenter  v.  apolis  St.  R.  Co^  53  Minn.  36. 

Corinth,  58  Vt.  214.    And  see,  in, gen-  Mississippi, — Reed  v.  State, 62  Miss. 

era],  article  Exckptxons  and  Objicc-  405. 

TioNs,  ante^  p.  153.  Missouri. — St.  Louis  Gas  Light  Co. 

1.  Alabama, —  Gunter  v.  State,  83  v.  American  F.  Ins.  Co.,  33  Mo.  App. 

Ala.  96.  348 ;  Tingley  v.  Cowgill,  48  Mo.  391 ; 

California r-^V^o^X^  v,  Wreden,  59  Kuss  v.  Wabash  Western  R.  Co.,  ix3 

Cal.  393 ;  People  v.  Goldenson,  76  Cal.  Mo.  45. 

328;  Fogel  V.  San  Francisco,  etc.,  R.  New  Torh. — Ranch  v.  New  -York, 

Co.  (Cal.   189K),  43  Pac.   Rep,  565;  etc.,  R,  Co.  (Buffalo  Super. Ct.),  3  N. 

Pacheco  v,  Judson  Mfg.  Co.,  113  Cal.  Y.  Supp.  108;  Carpenter  v.  Eastern 

541.  Transp.  Co.,  71  N.  V.  574;  Hagadorn 

Illinois. —  Haish  t;.  Munday,  13  III.  x\  Connecticut  Mut.  L.  Ins.  Co.,  32 

App.  539;  Citizens'  Gas  Light,  ate,  Hun  (N.  Y.)  349;  Van  Zandtr^.  Mutual 

Co.  r,  O'Brien,  15  111.  App.  400;  Chi-  Ben.  L.  Ins.  Co.,  55  N.Y,  169;  Schmidt 

cago,  etc.,  R.  Co.  v.  Springfield,  etc.,  v.  New  York  El,  R.  Co,,  3  N.  Y.  App. 

R.  Co.,  67  111.  142;  Chicago,  etc.,  R.  Div.  481 ;  Graves  v,  Santway  (Supreme 

Co.  V,  Moffitt,  75  111.  524;  Hoener  v.  Ct.),6  N.  Y.  Supp.  892;  Loveless  r. 

Koch,  84  111.  408;  Pyle  v.  Pyle,  158  111.  Manhattan  R,  Co.,  57  N.  Y.  Super.  Ct. 

289.  3 ;  Gregory  v.  New  York,  etc.,  R.  Co., 

Indiana. — Bissell  v.  Wert,  35  Ind.  55  Hun  (N.  Y.)303;  Frankfort  v.  Man- 

54;  Bishop  V.  Spining,  38  Ind.  143.  nattan  R.  Co.,  13  Misc.  Rep.  (N.  Y. 

lovja, —  State  V.  Felter,  35  Iowa  67;  C.  PI.)  13;  Guiterman  v,  Liverpool, 

Phillipst;.  Starr,  36  Iowa  349;  McKean  etc..  Steamship  Co.,  83  N.  Y.  358; 

V.  Burlington,  etc.,  R.  Co.,  55  Iowa  Link  v.  Sheldon,  136  N.  Y.  i,  affirmed 

»92;  Jeflfrey  v.  Keokuk,  etc.,  R.  Co.,  in  (Supreme  Ct.)  18  N.  Y.  Supp.  815; 

56  Iowa  540;  Allen  v,  Burlington,  etc..  Freeman  v.  Lawrence,  43  N.  Y.  Super. 

*^  Co.,  57  Iowa  633 ;  Smith  v,  Hicken-  Ct.  288. 
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Gtonoral  SUtemmt  of  Greimdi  of  OplnloE. — An  expert,  upon  his  examina- 
tion in  chief,  as  distinguished  from  his  cross-examination,  may  not 
be  questioned  as  to  the  specific  grounds  upon  which  his  opinion 
is  founded,  but  only  as  to  the  general  reasons.^  See  infra^  IV. 
3.  Basis  of  Opinion. 

2.  The  Hypothetical  Question — a.  When  Necessary.— As  a 
natural  sequence  upon  the  doctrine  already  laid  down,  that  ex- 

North  Carolina, — State  v.  Bowman,  of  others  whose  prudence  is  entirelj 

78  N.  Car.  509;  State  v.  Cole,  94.  N.  unknown."     Eureka  Co.  v.  Bass,  81 

Car.  958.  Ala.  aoo. 

Ohio. — Cincinnati  Mut.  Ins.  Co.  v.  It  will  be  readilj  seen  that  the  sub- 
May,  30  Ohio  211.  ject  of  the  scope  of  the  examination  of 

Texas. — Armendaiz  r.  Stillman,  67  expert  witnesses  is  verj  close  to  the 

Tex.  458;  Ft.  Worth,  etc.,  R.  Co.  v.  substantive  subject  of  the  admission  of 

Thompson,  75  Tex.  501.  opinion  evidence,  and  the  investigator 

Vermont. — Fairchild  v.  Bascomb,  35  is  reminded  to  consult  the  article  00 

Vt.  398;  Gilman  v.  Strafford,  50  Vt.  Expert  and  Opinion  Evidrnce  in 

733.  the  Am.  and  Eng.  Encyc.  of  Law. 

Virginia. — Livingston  v.  Com.,  14  Seme  OpIiilonEuenUal. — One  offered 

Gratt.  (Va.)  594.  as  an  expert  must,  in  testifying,  express 

West  Virginia. — ^McMechen  v.  Mc-  some  opinion,  otherwise  his  testimonr 
Mechen,  17  W.  Va.  683 ;  Kerr  v.  Luns-  fails  to  enlighten  the  jury  and  is  prop- 
ford,  31  W.  Va.  659;  Bowen  v.  Hunt-  erly  excluded.  Foster  t^.  Jenkins,  30 
ington,  35  W.  Va.  683.  Ga.  476. 

Wisconsin. —  Luning     v.     State,     i  1.   California, — Razzo  v.  Vami,  81 

Chand.  (Wis.)  178;  Noonan  v.  State,  Cal.  289. 

55  Wis.  258;  Bennett  v.  State,  57  Wis.  Illinois. — Lake  Shore,  etc.,  R.  Co. 

69;  Seliger  v.  Bastian,  66  Wis.  531.  v,  Lassen,  12  111.  App.  659;  Citizens' 

United   States. — Dexter  v.  Hall,  15  Gas  Light,  etc.,  Co.  v.  O'Brien,  118 

Wall.  (U.  S.)  9;  Schmeider  v.  Barney,  111.  174;  Chicago,  etc.,  R.  Co.  v.  Cic- 

113  U.  S.  645.  ero,  154  111.  656. 

"The  object  of  all  questions  to  ex-  Indiana. — Louisville,  etc.,  R.  Co.  v. 

perts  should  be  to  obtain  their  opin-  Falvey,  104  Ind.  409. 

ion  as  to  the  matter  of  skill  or  science  Kansas. — Stater. Baldwin, 36 Kan.  i. 

which  is  in  controversy,  and   at  the  Maine. — Lewiston  Steam  Mill  Co. 

same  time  to  exclude  their  opinions  as  v.  Androscoggin  Water  Power  Co.,  78 

to  the  effect  of  the  evidence  in  establish-  Me.  274. 

ing  controverted  facts."    Hunt  r.  Low-  Massachusetts. — Keith  v.  Lothrop, 

ell  Gas  Light  Co.,  8  Allen  (Mass.)  169.  10  Cush.  (Mass.)  453;  Dickenson  v. 

Thus,  in  a  suit  against  a  mining  com-  Fitchburg,  13  Gray  (Mass.)  546;  Hunt 

pany  for  the  negligent  killing  of  one  v.  Boston,  153  Mass.  168;  Sexton  v. 

of  its  employees  by  a  blasting  cartridge  North  Bridgewater,  1 16  Mass.  300. 

of  dynamite,   in  sustaining  the  lower  Nehrasha, — Bollman   t>.   Lucas,  22 

court's  ruling  in  rejecting  the  follow-  Neb.  796. 

ing  questions   propounded   to  an  ex-  Netv    Torh.  —  Kingsland    v.    New 

pert:   **  What  was    the    rule    among  York,  60  Hun  (N.  Y.)  489;  Colten  r. 

experienced  miners  as  to  the  time  of  New   York   El.   R.  Co.,  31  Abb.  N. 

returning  to  a  hole  which  had  been  Cas.  (N.  Y.C.  PI.)  269,  7  Misc.  Rep. 

charged  with  dynamite  cartridge  and  (N.  Y.)  626. 

cap  and   fuse  for  blasting,  when   the  North  Carolina. — McLeary  t>.  Nor- 

charge  had  failed  to  fire  or  had  hung  ment,  84  N.  Car.  235. 

fire?*'  and  "Would  it  be  reasonably  Pennsylvania, — ^Ambler  ».  Phillips, 

safe  to  return  to  such  hole  in  twenty  132  Pa.  St.  169. 

minutes?  "and  analogous  questions,  the  Texas. — Leache  v.  State,  22  Tex. 

appellate  court   said:  **The  effect  of  App.  279. 

these  questions,  if  allowed,  would  have  England.  —  Stephenson    v.    River 

been  to  take  from  the  jury  the  ques-  Tyne  Imp.  Com'rs,  17  W.  R.  590. 

tion  of  negligence,  and  try  it  by  the  See  also  Seyfarth  v.  St.  Louis,  etc., 

opinions  of  witnesses  and  the  conduct  R.  Co.,  52  Mo.  449. 
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perts  may  not  so  testify  as  to  usurp  the  province  of  the  jury,* 
follows  the  general  rule  of  practice  that  in  all  cases  where  the 
facts  are  controverted  the  questions  propounded  to  this  class  of 
witnesses  should  be  hypothetically  framed,  with  the  assumption 
of  the  truth  of  the  facts  therein  stated,  but  at  the  same  time  leav- 
ing  the  determination  of  the  truth  thereof  with  the  jury.^ 


1.  See  j«/rff,  III.    Direct  Examina-  Nebraska. —  Western    Horse,    etc., 
Hon — I.  In  General.  Ins.  Co.  v,  Putnam,  20  Neb.  331. 

2.  Alabama. —  Gunter  v.   State,   83  Neiv  Hampshire. —  Spear  v,  Rich- 
Ala.  96.  ardson,  37  N.  H.  23. 

Arkansas. —  Ringlehaupt  r.  Young,  New  Tork. —  McClain  v.  Brooklyn 

55  Ark.  128;  Polk  v.  State,  36  Ark.  Citj  R.  Co.,  116  N.  Y.  459;    People 

117.  V.  Thurston,  2  Park.  Cr.  Rep.  (N.  Y. 

Georgia. — Peterson  v.  State,  47  Ga.  Supreme  Ct.)  49;  Hoard  v.  Peck,  56 

524;    Griggs    V.   State,    59   Ga.   738;  Barb.  (N.  Y.)  202;  /*i  r^  Jacott's  Will 

Southern  Bell  Telephone,  etc.,  Co.  f.  (Supreme  Ct.),  6  N.  Y.    Supp.   122; 

Jordan,  87  Ga.  69.  Freeman  v.  Lawrence,  43  N.  Y.  Sui>er. 

Illinois. —  Henry  V.  Hall,  13  111.  App.  Ct.  288;    Frankfort  v.  Manhattan   R. 

343;   Decatur  v.  Fisher,  63  111.  241;  Co.,  12  Misc.  Rep.  (N.  Y.  C.  PI.)  13; 

Chicago,  etc.,  R.  Co.  v.   MofHtt,  75  Mercer  v.  Vose,  67  N.  Y.  56;  Guiter- 

III.  524;   Louisville,  etc.,   R.   Co.  v.  man  v.  Liverpool,  etc..  Steamship  Co., 

Shires,  108  111.  617;  Pyle  v.  Pyle,  158  83  N.  Y.  358;  Reynolds  v.  Robinson, 

111.  289.                                                      *  64  N.  Y.  589;    Carpenter  v.  Eastern 

Indiana.  —  Smith    r.    Indianapolis,  Transp.  Co.,  71  N.  Y.  574;  Slocovich 

etc.,  R.  Co.,  80  Ind.  233;  Bishop  i;.  v.  Orient  Mut.  Ins.  Co.,  loiB  N.  Y.  56. 

Spining,  38  Ind.  143;  Burns  v.  Baren-  North  Carolina. —  Staters  Bowman, 

field,  84  Ind.  43;  Elliott  v.  Russell,  92  78  N.  Car.  509;  State  v.  Cole,  94  N. 

Ind.  526;  Rush  v.  Megee,  36  Ind.  69;  Car.  958;  State  v.  Keene,  100  N.  Car. 

Craig  V.  Noblesville,  etc. ,  Gravel  Road  509. 

Co.,  98  Ind.  109.  Okio. —  Williams  v.  Brown,  28  Ohio 

Iowa. — Phillips   v.   Starr,   26  Iowa  St.  547;  Cincinnati  Mut.  Ins.  Co.  v. 

349;  Shafer  v.    Dean,  29  Iowa   144;  May,  20  Ohio  211. 

Taylor  v,  French  Lumbering  Co.,  47  Pennsylvania. —  Olmsted    v.    Gere, 

Iowa  66i2.  100  Pa.  St.  127;  Coyle  v.  Com.,  104 

Kansas. — Tefft  v.  Wilcox,  6  Kan.  Pa.  St.  117;  Yardley  v.  Cuthbertson, 

46;  Wichita  V.  Coggshall,  3  Kan.  App.  108  Pa.  St.  395. 

540.  South  Carolina, —  State  7>.  Coleman, 

ICentucky.^- Brown    v.    Com.,     14  20  S.  Car.  441;    Price  v.  Richmond, 

Bush  (Ky.)  398;  McCarty  V.  Com.  (Ky.  etc.,  R.  Co.,  38  S.  Car.  199. 

1892),  20  S.  W.  Rep.  229.  Texas. —  Armendaiz  v.  Stillman,  67 

Massachusetts. — Stoddard   v.  Win-  Tex.  458;  Webb  v.  State,  9  Tex.  App. 

Chester,  157  Mass.  567 ;  McCarthy  v.  490. 

Boston   Duck    Co.,    165    Mass.    165;  Vermont. — Hathaway  T^  National  L. 

Chalmers  v.  Whitmore  Mfg.  Co.,  164  Ins.  Co.,  48  Vt.  335. 

Mass.  532;  Hunt  v.  Lowell  Gas  Light  West  Virginia. — McMechen  v.  Mc- 

Co.,  8  Allen  (Mass.)  169.  Mechen,  17  W.  Va.  683 ;  Sebrell  v.  Bar- 

Michigan. — Grand  Rapids,  etc.,  R.  rows,  36  W.  Va.  212;  State  v.  Maier, 

Co.  V.  Huntley,  38  Mich.  537;  Grand  36  W.  Va.  757. 

Rapids,   etc.,   R.   Co.   v,   Martin,    41  Wisconsin. — Gates  v.  Fleischer,  67 

Mich.  667;  People  v,  Foley,  64  Mich.  Wis.  504;"  Vosburg  v.  Putney,  78  Wis. 

148.  84 ;  Kreuziger  v,  Chicago,  etc.,  R.  Co., 

Mississippi. —  Reed    V.    State,    62  73  Wis.  158. 

Miss.  405.  United  States, — ^Dexter  v.  Hall,  15 

Missouri.-'T\n%\ej  v.  Cowgill,  48  Wall.  (U.  S.)  9. 

Mo.  291 ;  St.  Louis  Gas  Light  Co.  v.  In  Dickenson  v.  Fitchburg,  13  Gray 

American  F.  Ins.  Co.,  33  Mo.  App.  (Mass.)  546,  Chief  Justice  Shaw  states 

348;  Witte  Iron  Works  v.  Holmes,  62  the  rule  as  follows:  **  In  order  to  ob- 

Mo.  App.  372.  tain  the  opinion  of  a  witness  on  mat- 
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Wbare  Expert  hM  Htard  Tertimimf . — Although  an  expert  may  have 
heard  all  the  testimony  in  the  case,  he  cannot  be  asked  to  give 
his  opinion  based  merely  upon  the  fact  of  his  having  heard  such 
testimony,  whenever  there  is  conflict  therein,  unless  the  same  is 
hypothetically  propounded  to  him.^ 

ters  not  depending  on  general  knowl-  L.  Ins.  Co.,  22  Hun  (N.  Y.)  249;  Mat- 
edge,  but  on  facts  not  testified  to  by  ter  of  Snelling's  Will,  136  N.  Y.  515; 
himself,  one  of  two  modes  is  pursued ;  People  x\  McElvaine,  121  N.  Y.  250; 
either  the  witness  is  present  and  hears  Uranskj  v,  "Dry  Dock,  etc.,  R.  Co. 
all  the  testimony,  or  the  testimony  is  (Supreme  Ct.),37  N.  Y.  St.  Rep.  543, 
summed  up  in  the  question  put  to  him,  13  N.  Y.  Supp.  670;  Paget'.  New 
and  in  either  case  the  question  is  put  York,  57  Hun  (N.  Y.)  123;  Connellj 
to  him  hypothetically,  whether,  if  cer-  v,  Manhattan  R.  Co.,  60  Hun  (N.  Y.) 
tain  facts  testified  to  are  true,  he  can  495 ;  Link  v.  Sheldon  (Supreme  Ct.)i 
form  an  opinion,  and  what  that  opinion  18  N.  Y.  Supp.  815  (afirm^d  in  lijS 
is."     Henry  v.  Hall,  13  111.  App.  348.  N.  Y.  i) ;  Reynolds  r.  Robinson,  64 

1.  Alabama, — Paget^.  State,  61  Ala.  N.  Y.  589;  Van  Zandt  v.  Mutual  Ben. 

16.  L.  Ins,  Co.,  55  N.  Y.  169. 

Arkansas. — Polk  v.  State,  36  Ark.  North  Carolina. — State f. Bowman, 

117.  78  N.  Car.  509. 

California. — Kruse  v»   Chester,  66  Pennsylvania, — Yardley    r.   Cuth- 

C^l*  353*  bertson,  108  Pa.  St.  395. 

Illinois, — Schneider  v.  Manning,  121  Sonth  Carolina.— ^tute  v.  Coleman, 

111.  376.  20  S.  Car.  441. 

Indiana. — Elliott  v.  Russell,  92  Ind.  Texas. — Armendaiz  v,  Stillnuu),  67 

526;    Rush    V,  Megee,    36    Ind.    69;  Tex.  458. 

Guetig  V.  State,  66  Ind.  94;  Burns  v.  West  Virffinia. — ^McMechen  r.  Mc- 
Barenfield,  84  Ind.  43 ;  Craig  v.  Nobles-  Mechen,  17  W.  Va.  ^3 ;  Kerr  v.  Luns- 
ville,  etc.,  Gravel  Road  Co.,  98  Ind.  109;  ford,  31  W.  Va.  659;  Sebrell  f.  Bar- 
Bishop  V.  Spining,  38  Ind.  143.  rows,  36  W.  Va.  212. 

lowa,^  McClay  v.  Hedge,  18  Iowa  Wisconsin,  —  Luning    v.    State,  i 

66.  Chand.  (Wis.)  178;  Wright  v.  Hardy, 

Kentucky.  —  Brown    v.     Com.,     14  22  Wis.  348 ;  Bennett  v.  State,  57  Wis. 

Bush  (KyO  398;    McCarty  v.   Com.  69;  Kreuzigert*.  Chicago,  etc.,  R.  Co., 

(Ky.  1892),  20  S.  W.  Rep.  229.  73    Wis.    158.      Compare    People  v. 

Massackusetts,  —  Woodbury  v,  Wreden,  59  Cal.  392 ;  State  v,  Medli- 

Obear,  7  Gray  (Mass.)  467;  Stoddard  cott,  9  Kan.  257;  Loveless  v.  Manhat- 

V.  Winchester,  157  Mass.  567;  Poole  tan  R.  Co.,  57  N.  Y.  Super.  Ct  3 ;  Mc- 

V.  Dean,  152  Mass.  589;  McCarthy  %},  Lain  v,  British,  etc.,  Marine  Ins.  Co., 

Boston  Duck  Co.,  165  Mass.  165 ;  Hunt  16  Misc.  Rep.  (N.  Y.  Supreme  Ct)336L 

V.   Lowell   Gas   Light  Co.,    8   Allen  United  States, — Dexter  v.  Hall,  15 

(Mass.)  169;  Buxton  v,  Somerset  Pot-  Wall.  (U.  S.)  9. 

ters'  Works,  121  Mass.  446.  In   Woodbury    v.    Obear,    7    Graj 

Mickigan,  —  Van  Deusen  v.  New-  (Mass.)  467,  it  was  held  that  upon  the 

comer,  40  Mich.  90;  Jones  v,  Portland,  trial  of  an  issue  of  the  sanity  of  a  tes- 

88  Mich.  598.  tator,  an  expert  on  the  subject  of  in* 

Mississippi,  —  Reed    v.    State,    62  sanity,  although  he  heard  aU  the  testi- 

Miss.  405.  mony,  is  not  to  be  asked,  ''Suppose 

Netv  Tork. — Freeman  v,  Lawrence,  all  the  facts  stated  by  the  witnesses  to 

43  N.  Y.  Super.  Ct.  288;  Gregory  v,  be  true,  was  this  testator  laboring  un- 

New  York,  etc.,  R.  Co.,  55  Hun  (N.  der  an  insane  delusion,  or  was  be  of 

Y.)  303;  Carpenter  t;.  Lea  vitt,  10  Misc.  an  unsound   mind?"  The  facts  upon 

Rep.  (N.  Y.  City  Ct.)  49;  Frankfort  which  his  opinion  is  asked  should  be 

1^.  Manhattan  R.  Co.,  12  Misc.  Rep.  put  to  him  hypothetically.   The  judge 

(N.   Y.  C.  PI.)   13;  Ayres  v.  Water  refused  to  allow  this    question  "for 

Com'rs,  22  Hun  (N.  Y.)  297;  People  the  reason  that,  as  a  great  number  of 

V,  Lake,  12  N.  Y.  358;  Guiterman  x\  facts    and    circumstances    had    been 

Liverpool,  etc..  Steamship  Co.,  83  N.  testified  of  by  many  witnesses,  and  as 

Y.358;  Hagadorn  t;.  Connecticut  Mut.  much  evidence,  parts  of  which  were 
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ftsUtf  Oaae  HjrpotliatiMlly  Buted. — An  expert  cannot  be  asked  to 

give  his  opinion  upon  doubtful  facts  in  the  case  on  trial  which 
remain  to  be  found  by  the  jury,  but  a  similar  case  may  be  hypo- 
thetically  put  to  him,  based  upon  the  evidence  in  such  case.^ 

b.  Its  Form — (i)  G*^»^'/•^//^4— Hypothetical  questions  to  an 
expert  witness  may  be  framed  either  upon  all  the  facts  in  the 
case,*  or  upon  any  part  of  the  facts  assumed  to  be  true  which  is 
sufficient  in  itself.^ 

conflicting,  had  been  introduced  upon  App.  i66;  Luning  t;.  State,  l  Chand. 

the  trial,  from  which  different  persons  (Wi8<)  178. 

might  draw  different  Inferences  and  laQwrt  Ignormnt  of  ttie  faeta  la  tlie 
arrive  at  different  conclusions  as  to  Ou«.^  Where  an  expert  produced  as 
what  facts  had  been  actttallr  proved,  a  witness  has  not  himself  observed 
the  answer  of  the  witness,  if  given  in  the  facts  in  the  case  on  trial,  a  similar 
replj  to  the  proposed  interrogatory,  case  should  be  hypothetical  I7  stated 
might  tend  to  mislead,  since  it  might,  to  him,  and  his  opinion  asked  there- 
unknown  to  the  jurj,  be  founded  upon  upon,  and  not  upon  the  actual  case, 
some  proposition  or  statement  of  facts  Griggs  v.  State,  59  Ga.  738;  Southern 
differing  in  material  particulars  from  Bell  Telephone,  etc.,  Co.  v.  Jordan, 
that  which  appeared  to  them  to  be  8768.69;  People  t/.  Thurston,  2  Park, 
satisfactorily  established."  Cr.   Rep.    (N.   Y.  Supreme  Ct.)   49; 

"If  it  be  proper  in  any  case  to  per-  Ayres  *.  Water  Comers,  32  Hun  (N. 

mit  an  expert  who  has  heard  the  testi-  Y.)  397;    State  v.  Windsor,  5  Harr. 

roony  of  a  particular  witness,  or  of  all  (Del.)  512. 

the  witnesses^  to  give  his  opinion  upon  BepillltloB  Of  HypotneflU  Unneoeflaary. 

such  evidence,  and  there  be  any  con-  —Where  a  witness  has  had  put  to  him 

flict  of  evidence,  or  any  doubt  as  to  a  good  hypothetical  question,  based 

what  the  evidence  is,  he  should  be  re-  upon  the  facts  testified  to  by  certain 

quired  to  state  fully  his  understanding  witnesses,  it  is  unnecessary,  in  asking 

as  to  what  facts  are  established    by  him  another  question  based  upon  the 

such  testimony."    Bennett  t;.  State,  57  same  facts,  to  repeat  the  hypothesis. 

Wis.  84.  Gates  v.  Fleischer,  67  Wis.  504. 

■tefw/mtotny nmiaiiiMtiy  Fftott. — When  9.  People  v,  Goldenaon,  76  Cal.  328 ; 

facts  on  one  side  conflict  with  facts  on  Gottlieb    v,    Hartman^   3    Colo.    53; 

the  other,  they  ought  not  to  be  incor-  Henry    v.   Hall,    13    111.    App.    343; 

porated  in  one  question,  but  the  atten-  Wichita  v.   Coggshall,  3  Kan.   App. 

tion  of  the  witness  should  be  called  to  540;  Carpenter  v,  Blake,  2  Lans.  (N. 

their  opposing  tendencies,  and  if  his  V.)  ao6;  Mercer  v,  Vose,  67   N.  Y. 

skill  or  knowledge  can  furnish  the  ex-  56;  Stearns  v»  Field,  90  N.  Y.  641 ; 

ptaoation  which  harmonizes  them,  he  Yardley  v,  Cuthbertson,  108  Pa.  St. 

is  at  liberty  to  state  it;  then  the  jury  395. 

can  know  all  the  facts  and  grounds  on  In  Gottlieb  v,  Hartman,  3  Colo.  53, 

which  the  opinion  is  based.     Fairchild  the    court    held    that  a  hypothetical 

V,  Bascomb,  35  Vt.  398.  question  must  be  based  upon  the  hy- 

1.  Ganter  v.  State,  83  Ala.  96;  Boor  pothesis  of  the  truth  of  all  the  evidence, 

V.  Lowrey,  103  Ind.  468;  Lotiisvllle,  or  on  k  hypothesis  especially  framed 

etc.,  R.  Co.  V.  Falvey,  104  Ind.  409;  of  certain  facts  assumed  to  have  been 

People  V.  Goldenson,  76CI1I.  328;  Bal-  proved.     See  also  Carpenter  v,  Blake^ 

timore,  etc.,  R.  Co.  v.  Thompson,  10  2  Lans.  (N.  Y.)  206. 

Md.  76;  Baltimore,  etc..  Turnpike  Co.  8.  Barber's  Appeal^  63  Conn.  393; 

V.  Cassell,  66  Md.  419;  Walker  i;.  Rog-  Guetig  v.  State,  66  Ind.  94;  Goodwin 

era,  24  Md.  337 ;  PerkiiW  V,  Cohcord  v.  State,  96  Ind.  550 ;  Williams  v.  State, 

R.  Co.,  44  N.  H.  223;  Boardman  v.  64  Md.  384;  Turnbull  v,  Richardson, 

Woodman,  47  N.  H.  120;  Schlencker  69  Mich.  400;  Mercef  v*  Vose,  67  N. 

V.  State,  9  Neb.  241  j  State  v.  Powell,  Y.  56;  Stearns  v.  Field,  90  N.  Y.641 ; 

7  N.  J.  L.  344;  Yardley  v,  Cuthbert-  Yardley  v.  Cuthbertson,  108  Pa.  St. 

son,  ic6  Pa.  St.  395 ;  State  v.  Coleman,  395 ;  Gulf,  etc.,  R.  Co.  v,  Compton,  75 

2Q  S.  Car.  441 ;  Hunt  v.  State,  9  Tex.  Tex.  667 ;    Ft.  Worth,  etc.,  R.  Co.  ti. 
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Shonld  Embody  All  FMtf . — The  hypothetical  question  should,  how- 
ever, embody  substantially  all  the  facts  relating  to  the  subject 
upon  which  the  opinion  of  the  witness  is  asked,  since  the  opinion 
of  the  witness  is  worthless  and  may  be  misleading  if  given  on  a 
state  of  facts  that  does  not  exist.  A  discrepancy  between  the 
facts  proved  or  admitted,  and  the  facts  upon  which  the  opinion 

Greathouse,  82  Tex.   104;    Bowen  v,  be  stated  in  the  question.    Davis  r. 

Huntington,  35  W.  Va.  683.  State,  35  Ind.  496.     See  also  HowUnd 

In  Goodwin  v.  State,  96  Ind.  574,  it  v,  Oakland  Consol.  St.  R.  Co.,  no 

was  held  that  it  is  not  necessary  to  em-  Cal.  513;    Barber's  Appeal,  65  Conn, 

body  in  a  question  asked  an  expert  wit-  393;  State  v,  Medlicott,  9  Kan.  257; 

ness  all  of  the  matters  of  which  there  Fisher  w  Monroe,  3  Misc.  Rep.  (N. 

is  any  evidence;   such   a  question  is  Y.  C.  PI.)  326;  Frankfort  z\  Manhat- 

proper  if  it  embodies   such   material  tan  R.  Co.,  12  Misc.  Rep.  (N.  Y.  C. 

facts,  fairly  within  the  range  of  the  evi-  PI.)  13. 

dence,  as  counsel  deem  to  have  been  In  the  case  of  Baer  r.  Koch,  3  Misc. 
proved.  The  court  said  :**  If  the  court  Rep.  (N.  Y.  C.  PI.)  334,  it  was  held 
were  required  to  determine  whether  that  a  hypothetical  question  is  properly 
the  hypothetical  question  correctly  excluded  which  does  not  contain  all 
stated  all  the  facts,  it  would  be  com-  the  facts  which  have  been  proved  at 
pelled  to  usurp  the  functions  of  4he  the  time  the  question  is  put. 
jury.  If  the  court  were  required  to  **  If  there  is  no  dispute  as  to  the 
determine  whether  all  the  facts  were  facts  on  which  the  witness  is  to  base 
stated,  it  would  be  compelled  to  wrest  his  opinion  as  an  expert,  it  is  then 
from  the  jury  the  right  to  determine  proper  to  require  that  the  question 
the  credibility  of  witnesses.  Ifthehy-  shall  embrace  them  all  and  that  the 
pothetical  question  were  required  to  witness  shall  take  them  all  into  con- 
embrace  all  the  facts,  then  there  sideration  in  giving  his  answer;  but  if 
would  be  an  end  to  all  certainty  in  the  facts  are  in  dispute,  this  course  is 
trials,  for  confusion  and  endless  impracticable.  In  such  a  case,  it  teems 
wrangling  must  inevitably  flow  from  to  us  proper  to  allow  counsel  to  base 
such  a  rule."  their  questions  upon  the  facts  which 

Whole  Teattmony  Not  to  1m  Bead  as  the  evidence  tends  to  prove,  and  let  the 

Part  of  Qaestion.  —  All  the  testimony  jury  decide  ultimately  whether  thej 

given  in  the  case  cannot  properly  be  are    established    by    the  evidence  or 

read  as  part  of  the  hypothetical  ques-  not."     Davis  v.  State,  35  Ind.  496. 

tion   to  a    medical    witness;   counsel  lb    Tazaa-  it  has  been  held  that  a 

should  assume  certain  facts  and  put  the  medical  expert  cannot  be  allowed  to 

usual  hypothetical  question.     People  predicate  an  opinion  upon  anything 

V,  Goldenson,  76  Cal.  338.  less  than  the  entire  evidence,  whether 

Must    Present  Facts  In  Their  Proper  actually  or  hypothetical ly  presented. 

Relation.  —  The  question   should  pre-  Webb  v.  State,  9  Tex.  App.  490. 

sent  such  assumption  of  facts,  and  such  Some  EvKtenoe  Snllloes. — It  matters 

only,  as  counsel  may  fairly  claim  that  not  how  slight  the  evidence  may  be 

the  evidence  in  the  case  tends  to  justify;  in  support  of  the  facts  contained  in  a 

and  while  it  may  not  be  improper  be-  hypothetical  question,  it  is  appropri- 

cause  it  includes  only  a  part  of  the  facts  ate  to  ask  the  same  if  there  is  any  ev-i- 

in  evidence,  it  would  be  so  if,  by  reason  dence  to  sustain  those  facts.    People 

of  such  omission,  it  failed  to  present  r\  Bowers  (Cal.   1888),  18  Pac.  Rep. 

the  facts  which  it  did  include  in  their  660;  Cowley  v.  People,  83  N.  Y.  464; 

just  and  true  relation.     Barber's  Ap-  Kerr  v.  Lunsford,    31   W.   Va.  659; 

peal,  63  Conn.  393.  Hall  v.  Rankin,  87  Iowa  261. 

Undisputed  FaetsmnstAU  be  Stated.^  Both   Parties   Not  Gonflned  to  Baine 

While  the  rule  is  as  stated  in  the  text  Questions. — In  a  case  involving  insan* 

where  the  facts  on  which  a  witness  is  to  ity,  the  proponents  are  not  limited  to 

base  his  opinion  are  in  dispute,  where  the  same  hypothetical  questions  pro- 

an  expert  witness  is  asked  his  opinion  pounded  by  the  contestants  to  their 

upon  certain  facts  proved,  the  weight  expert  witnesses.    Foster  v.  Dicker- 

of  authority  is  that  such  facts  should  son,  64  Vt  233. 
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is  given,  may  be  very  materi^I.^ 

Qnattlon  Baied  on  Any  AMwnption. — A  hypothetical  question  may  be 
based  upon  any  assumption  of  facts  which  the  testimony  tends  to 

1.  Senn  v.  Southern  R.  Co.,  xo8  Mo.  question,  all  facts  therein  contained 

143.  should  be  arranged  in  the  true  relation 

Material  Omissions  in  the  statement  of  and  proper  connection.     Barber's  Ap- 

facts  in  a  hypothetical  question  will  peal,  63  Conn.  393. 

render  it  inadmissible.      }.   D.  Mar-  Partioulazliation  of  Opinions  SoUolted. 

shall    Livery    Co.    v.    McKelvy,    55  -^Inframingthehypothesis,  it  isessen- 

Mo.  App.   240.     In  this  case,  where  tial  to  annunciate  in  the  question  all 

the  suit  was  for  the  death  of  a  horse  the  particulars   upon  which   the    ez> 

alleged  to   have   been   overdriven,   a  pert*s  opinion  is  solicited.     Roraback 

hypothetical  question  put  to  a  veter-  v.  Pennsylvania  Co.,   58  Conn.  292; 

inary,  detailing  all  the  facts,  but  leav-  Butts  v.  Lowville,  15  N.  Y.  Wkly.  Dig. 

ingout  the  testimony  as  to  the  speed  144;  McMechen  v,  McMechen,  17  W. 

at  which  the  horse  was  driven,  was  Va.  683. 

held  objectionable  because  of  such  ad-  Personal  Knowledi^e    Combined   with 
mission.'   See  also  Senn  v.  Southern  R.  HsrpothetlcaUy   Stated    Facts. —  Where 
Co.,  108  Mo.  142 ;  Turner  v.  Haar,  114  the  witness  is  thoroughly  skilled  in  the 
Mo.  335 ;  Mammerberg  v,  Metropoli-  matter  in  question,  he  may  be  asked 
tanSt.  R.Co.,  62M0.  App.563;  Briggs  his   opinion   based   partly   upon  facts 
V.  Minneapolis  St.  R.  Co.,  52  Minn,  hypothetically  stated,  and  partly  upon 
36;  Baer  v.  Koch,  2  Misc.  Rep.  (N.  Y.  his  personal  knowledge  of  the  facts  in 
C.  PI.)  334;  Fisher  v.  Monroe,  2  Misc.  evidence.    Crawford  v.  Wolf,  29  Iowa 
Rep.  (N.  Y.  C.  PI.)  326;  Butts  v.  Low-  567.     See    also    People    v.    Hare,    57 
ville,  15  N.  Y.  Wkly.  Dig.  144;  Shar-  Mich.  505;  Tebo  v.  Augusta,  90  Wis. 
kevv.  State,  4  Ohio  Cir.  Ct.  Rep.  loi ;  405;    Koenig   v.  Globe   Mut.  L.  Ins. 
McCuUough's  Will,  35   Pittsb.  L.  J.  Co.,  10  Hun  (N.  Y.)  558. 
(Pa.)   169;  In  re  Miller's  Estate,   26  The  contestants  propounded  a  cer- 
Pittsb.  L.  ].  N.  S.  (Pa.)  428;  Hoffman  tain    hypothetical    question   to  their 
V.  Matthes,  2  Mona.  (Pa.)  i ;  McMe-  expert  witness.  The  proponents  intro- 
chen  t».  McMechen,  17  W.  Va.  683;  duced  an  expert,    who  also    had    an 
Kerr  v.  Lunsford,    31    W.    Va.   659;  intimate  personal    acquaintance  with 
Vosburg  V.  Putney,  80  Wis.  523 ;  C^inn  the  testatrix.     After  having    testified 
V.  Higgins,  63  Wis.  664.  fully  as   to  his  knowledge  of  her,  he 
Introduotton  of  Immaterial  Hatters. —  was  asked  to  give  an  opinion  of  her 
Immaterial  matters  introduced  into  a  sanity,  assuming  that  the  facts  stated 
hypothetical   question  will  render   it  in  the  hypothetical  question  of  the  con- 
objectionable,   because  it  thereby  be-  testants     were    true    and    combining 
comes  misleading  to  the  jury.     Russ  those  with  his  own  knowledge  of  the 
V,  Wabash  Western  R.  Co.,  H2  Mo.  testatrix.     It    was   held    that   by    his 
45;   Prentis  v.  Bates,  88  Mich.  567;  "  own  knowledge '  *  must  be  intended 
Briggs  V.  Minneapolis  St.  R.  Co.,  52  the  facts  which  he  had  already  recited, 
Minn.  36.  and  that  so  understood  the  question 
But  see  Haviland  v,  Manhattan  R.  was  admissible.     Foster  v.  Dickerson, 
Co.  (Supreme  Ct.),   15  N.  Y.  Supp.  64  Vt.  234. 

898,  in  which  case  it  was  held  that  the  Questions  must  be  Distinct. — In  asking 
fact  that  the  names  of  the  parties  were  an  expert  his  opinion  based  on  per- 
inserted  in  the  hypothetical  question,  sonal  knowledge  and  upon  a  hypothe- 
did  not  thereby  render  such  question  sis  of  facts  in  evidence,  the  question 
objectionable.  See  also  Lee  v.  Heu-  upon  each  must  be  separately  pro- 
man  (Tex.  Civ.  App.  1895),  3^  S.  W.  pounded.  State  xk  Welsor,  117  Mo. 
R^P-  93-  570.  But  see  Joslin  v.  Grand  Rapids  Ice, 
IndeOntteness  will  render  a  hypothet-  etc.,  Co.,  53  Mich.  322,  where  a  physi- 
ical  question  objectionable.  State  v,  cian,  testifying  in  a  case  of  personal  in- 
Scott,4i  Minn.  365 ;  Wichita  v.  Cogg-  jury,  was  asked  what  he  should  say  the 
shall,  3  Kan.  App.  540;  McMechen  v.  cause  of  the  trouble  was,  judging  from 
McMechen,  17  W.  Va.  683.  the  examination  he  had  made  at  the 
Faets  should  be  Arranged  In  Proper  time,  and  supposing  it  to  be  true  that 
. — In  framing  a  hypothetical  the   injured    person  was  suffering  in 
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prove,  according  to  the  theory  of  the  examining  counsel.^  Thus 
it  is  generally  held  permissible  to  ask  a  physician  or  medical  ex- 
pert what  will  be  the  probable  results  of  an  injury  based  Mponthe 

certain  specified  ways;  objection  was  Co.,   119  Mo.  246;  Hicks  v. Citizens' 

made  on  tlie  ground  that  the  answer  R.  Co.,  124  Mo.  115;  State  v.  Baber, 

could  not  be  based  partly  on  a  hypothe-  74  Mo.  392. 

sis  and  partly  on  examination,  but  the  Nebraska, —  Chicago,  etc.,  R.  Co.  v, 

question  was  held  allowable.  Archer,  46  Neb.  907. 

QuestiOB  Oontatiiliig  BjrpolliMda  Va-  New  York, — Thompson  v.  Knicker- 
known  to  Export,  Cnrod  by  Annrar. —  bocker  Ice  Co.  (C.  Pl.)»  6  N.  V.  Supp. 
Where  an  expert  is  aslced  a  question  7;  Harnett  v.  Garvey,  66  N.  Y.  6^1: 
containing  facts  known  to  him,  and  Steams  v.  Field,  90  N.  Y.  640;  Cow- 
also  couched  in  hypothetical  form,  ley  v.  People,  83  N.  Y.  464;  Carpen- 
and  the  hypothesis  contains  matter  ter  v.  Blake,  60  Barb.  (N.  V.)  488;  Dil- 
unknown  to  him,  if  his  answer  is  re-  leber  v.  Home  L.  Ins.  Co.,  87  N.  Y.79; 
sponsive  only  to  those  facts  known  to  Filer  v.  New  York  Cent.  R.  Co^  49 
him  it  will  cure  the  apparent  defect.  N.  Y.  42 ;  Freeman  v.  Lawrence,  45  N. 
Somerville  v,  Richards,  37  Mich.  299.  Y.  Super.  Ct.  288. 
See  also  Abbot  v,  Dwinnell,  74  Wis.  Okio, — Cincinnati,  etc.,  R.  Co.  v. 
514.  Smith,  82  Ohio  St.  227. 

One  Fact  HUatelllsttile  to  Biport. —  Texas, — Lovelady  v.  State,  14  Tex. 

Where    a    hypothetical    question,    in  App.   545;  Leache   v.  State,  23  Tex. 

other   respects  perfect,   contains  one  App.  279;  Lee  v.  Heuman  (Tex.  Civ. 

fact  upon  which  the  expert  professes  App.  1895),  3a  S.  W.  Rep.  93. 

that  he  is  unable  to  base  his  opinion,  the  Vermont. — Fairohild  v.  Bascoznb.  35 

question  is  not  thereby  rendered  objec-  Vt  398. 

tionable,  as  such  defect  can  be  cured  by  West  Virginia. — Kerr  v,  Lunsford, 

the  cross-examination.     Nash  v.  Hunt,  31  W.  Va.  659;  Bowen  v.  Huntington, 

116  Mass.  237.  35  W.  Va.  682. 

1.  Colorado. — Gottlieb  f.  Hartman, 3  Wisconsin. — Quinn  v,  Higgins,  63 

Colo.    53 ;    Jackson    v,  Bumham,    20  Wis.  664. 

Colo.  532.  BnporfliuHU  AMmnpttoa  Im  BypoUiMii. 

Florida. — B^ker  v.  State,  30  Fla.  41.  — Superfluous  assufnptions  in   hjpo- 

Illinois. — Frambers    v.  Risk,  2   111.  thetical  questions  will  not  necessariij 

App.  499;  Henry  v.  Hall,  13  111.  App.  render  them  wholly  bad  if  the  facts  re- 

343;  McFall  t;.  Smith,  32  111.  App.  463.  cited  therein  are  within  the  probable 

Indiana. — Davis    v.   State,   35   Ind.  range  of  the  testimony.     Haviland  r. 

496;  Goodwin   v.  State,  96  Ind.  550;  Manhattan  R.  Co.  (Supreme  Ct.),  15 

Boor  v.  Lowrey,  103  Ind.  468;  Louis-  N.  Y.  Supp.  898. 

ville,  etc.,  R.  Co.  v,  Falvey,   104  Ind.  Bntmoona  AssiunpttOBB  in  hypothet- 

409;  Deig  V.  Morehead,  no  Ind.  451;  ical    questions    will    not    necessariij 

Louisville,  etc.,  R.  Co.  v.  Wood,  113  render  them  invalid    where  such  a$- 

Ind.  544;  Davidson  v.  State,  135  Ind.  sumptions    are    within    the  probable 

254.  range  of  the  evidence.    Powers  v.  Kan- 

lowa. — Meeker  v.  Meeker,  74  Iowa  sas  City,   56  Mo.   App.  573;  Deig  v. 

357;  Hall    V.    Rankin,    87  Iowa  261;  Morehead,  no  Ind.  451;  Goodwin  r. 

Bever  v.  Spangler  (Iowa  1895),  6'   N.  State,  96  Ind.  575;  Harnett  v.  (Jarvey, 

W.  Rep.   1072;  In   re  Fenton's   Will  66  N.  V.  641;  Steams  v.  Field,  90  N. 

(Iowa  1896),  66  N.  W.  Rep.  99.  Y.  640. 

Mickigan. — Kraatz   v.  Brush  Elec-  ^liiMtlon  Oontalaisg  F|Mti  Vot  Bildictt 

trie  Light  Co.,  82  Mich.  457;  People  of    Export    Toottmony.  —  Hypothetical 

V,  Sessions,  58  Mich.  602;  Turnbull  tt.  questions  may,  and  often  must,  in  order 

Richardson,  69  Mich.  400  to  convey  any  meaning  whatever,  em- 

Minnesoia. — Peterson   v,    Chicago,  brace  facts  assumed  or  proven,  which 

etc.,  R.  Co.,  38  Minn.  511.  are  not,  standing  alone,  the  subject  of 

^/jj<?«rr/.~Neudeckt'. Grand  Lodge,  expert    testimony.    Such    a  question 

etc.,  I  Mo.  App.  Rep.  330;  Benjamin  need  not  state  all  the  facts  in  the  case. 

t^  Metropolitan  St.  R.  Co.,  50  Mo.  App.  If  the  facts  stated  are  in  the  case,  or 

602 ;  Russ  V.  Wabash  Western  R.  Co.,  are  afterwards  proven,  and  are  such  as 

112  Mo.  45  *  Smith  ti.  Chicago,  etc.,  R.  to  form  the  basis  of  an  opinion  \sy  to 
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hypothesis  of  >he  evidence.^  Such  question  may  also  include 
assumptions  of  fact  unproven,  and  of  which  at  the  time  there  is 
no  proof,  when  counsel  state  that  they  will  follow  the  same  by 
evidence  tending  to  prove  it.^    But  the  questions  cannot  be  based 

expert,  the  question  is  proper  although  v.  New  York  Cent.,  etc.,  R.  Co.,  7  N. 

it  does  not  contain  a  statement  of  all  Y.  App.  Div.  393;  Penny  v.  Rochester 

the  facts.     The  value  and  weight  of  the  R.  Co.,  7  N. ,  Y.  App.  Div.  595 ;  Young 

answer  or  opinion  will   depend   very  v,    Johnson,    46    Hun    (N.    Y.)    164; 

much  upon  whether  the  question  con-  Coyne  v.  Manhattan  R.  Co.  (Supreme 

tains  a  full  or  only  a  partial  statement  Ct.),  16  N.  Y.  Supp.  686;  Griswold  v. 

of  facts.    Turnbull  v,  Richardson,  69  New  York  Cent.,  etc.,  R.  Co.,  44  Hun 

Mich.  413.  (N.  Y.)  236. 

HypoCbMU  miut  bo  Clearly  Stated. —  Pennsylvania. — Pennsylvania  R.  Co. 

The  hypothesis  must  be  clearly  stated,  v,  Henderson,  51  Pa.  St.  315. 

so  that  the  jury  may  know  with  cer-  Texas, — Waite  v.  State,  13  Tex.  App. 

tainty  upon  precisely  what  state  of  as-  169. 

sumed    facts    the    expert    based    his  Virginia. — ^Dejarnette  v.  Com.,  75 

opinion.     Kerr  v.  Lunsford,  31  W.  Va.  Va.  Wj. 

659.  Washington. — Robinson  v,  Marino, 

Expert's  Answer  Falls  wltb  Bypotliesls.  3  Wash.  434;  Mitchell  v.  Tacoma  R., 
— Counsel  may  present  a  hypothetical  etc.,  Co.,  13  Wash.  560. 
case  in  accordance  with  any  reasonable  West  Virginia, — Bowen  v.  Hunting- 
theory  of  the  effect  of  the  evidence,  ton,  35  W.  Va.  68a. 
and  if  the  jury  find  that  the  facts  on  Wisconsin, — Montgomery  v,  Scott, 
which  his  hypothesis  or  theory  of  the  34  Wis.  338 ;  Noonan  v.  State,  55  Wis. 
effect  of  the  evidence  is  based  are  not  258;  Abbot  v,  Dwinnell,  74  Wis.  514; 
proved,  the  answer  of  the  expert  nee-  Morgenstein  v.  Nejedlo,  79  Wis.  388; 
essarily  falls  with  the  hypothesis.  Rhinehart  v.  Whitehead,  64  Wis.  42. 
Baker  v.  State,  30  Fla.  41.  See  also  See  also  iiv/ra,  c.  When  Unnecessary. 
Lovelady  z*.  State,  14  Tex.  App.  545 ;  SuKposltory  Case. — It  is  not  error  in 
People  V.  Bowers  (Cal.  1888),  18  Pac.  a  hypothetical  question  to  state  to  the 
Rep.  660;  Reg.  v.  Frances,  4  Cox  C.  expert  a  supposed  case,  based  on  the 
C.  57.  facts  in  the  evidence,  in  order  to  find 

1.    JUinois.  —  Jacksonville      South-  out  a  scientific  opinion  as  to  what  the 

eastern  R.  Co.  v.  Southworth,  32  III.  point  in  issue  would  have  been  under 

App.  307;  Lake  Erie,  etc.,  R.  Co.  t.  different    conditions.     Schlencker  v. 

Wills,  39  111.  App.  649.  State,  9  Neb.  241 ;  Ganiard  v.  Roches- 

Indiana.  —  Louisville,  etc.,  R.  Co.  ter,  etc^  R.  Co.,  50  Hun  (N.  Y.)  22. 

V.  Wood,  113  Ind.  544.  2.  Turnbull  v.  Richardson,  69  Mich. 

Maryland.  —  Davis  v.  State,  38  Md.  400.     See  also  People  v.  Sessions,  58 

15;  Williams  z\  State,  64  Md.  384.  Mich.  594. 

Michigan. — People z;.  Hare,  57 Mich.*  In   Fuller  v,  Tolman^  92  Hun  (N. 

505;    Fay   V.    Swan,    44    Mich.    545;  Y.)  119,  by  agreement  of  counsel,  an 

Peoples.  Barker, 60 Mien.  277;  Laugh-  expert  was  permitted  to  answer  a  hy- 

lin  V.  Grand  Rapids  St.   R.  Co.,  62  pothetical  question  based  partly  upon 

Mich.  220.  facts  not  in  evidence  at  the  time,  but 

Nebraska,  —  Curry  v.  State,  5  Neb.  afterwards  to  be  introduced. 

412;  Chicago,  etc.,  R.  Co.  v.  Archer,  BylAeoce     Mot     FoUoiwlBff,     Answei 

46  Neb.  907.  StrldDBB  Oat. — Where  evidence  tending 

New  Tork. — Ganiard  v.  Rochester,  to  establish  such  facts   is   not  intro- 

etc,  R.  Co.,  50  Hun  (N.  Y.)  22 ;  Gris-  duced  before  the  cause  is  finally  sub* 

wold  V.  New  York  Cent.,  etc.,  R.  Co.,  mitted  to  the  jury,  it  will  be  the  duty 

44  Hun  (N.  Y.)   236;  Turner  v.  New-  of  the  court  to  strike  out  the  answer 

burgh,    109  N.    Y.   301;   McClain  v.  given  to  the  question.     People  t^.  Ses- 

Brooklyn  City  R.  Co.,  116  N.  Y.  459;  sions,    58    Mich.    594.     In    this    case 

Hoard  v.  Peck,  56  Barb.  (N.  Y.)  202;  Morse,  J., dissenting,  said:  **Nor  do  I 

Filer  v.  New  York  Cent.  R.  Co.,  49  assent  to  the  proposition  that  a  state 

N.  Y.  42;  Clegg  V,  Metropolitan  St.  of  facts  not  yet  proven,  or  offered  in 

R.  Co.,  1  N.  Y.  App.  Div.  207;  Stever  evidence,  can  be  made  the  basis  of  a 
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upon  suppositions  of  which  there  is  neither  evidence,  tendency  of 
evidence,  nor  any  offer  of  evidence.* 

hypothetical  question  propounded  to  tan  St.  R.  Co.,  50  Mo.  App.  603;  Rilej 

an  expert,  and  his  answer  be  taken,  to  v.  Sparks,  53  Mo.  App.  572. 

beheld  as  competent  and  to  stand,  if  Nebraska, —  O'Hara    v.    Wells,    14 

afterwards,  in  the  course  of  the  trial,  Neb.  403 ;    Morrill    v,   Tegarden,  19 

testimony  tending  to  show  such  facts  Neb.  534;  Burgo  v.  State,  26  Neb. 639. 

shall  be  introduced.     It  is  in  the  case  Nev:  Hampshire. —  Willey  v,  Ports- 

when  it  ought  not  to  be;  and,  if  not  mouth,  35  N.  H.  303. 

subsequently  supported  by  the  proofs,  New  Tork. —  People  v.  Augsbuir, 

the  striking  of  it  from  the  case  cannot  97  N.  Y.  501;   People  v.  Harris,  136 

remove  from  the  minds  of  the  jury  the  N.  Y.  423;  People  v.  Smiler,  125  N. 

prejudice  it  has   fostered.     The  only  Y.  717,  35  N.  Y.  St.  Rep.  i. 

safe  course  is  to  prove  the  facts  before  North   Dakota, — Aultman  r.  Ginn, 

the  inference  or  opinion  of  a  medical  i  N.  Dak.  402. 

expert  is  given  upon  them.*'     See  also  Ohio. —  Sharkey  v.  State,  4  Ohio  Cir. 

Ray  V.  Ray,  98  N.  Car.  566.  Ct.  Rep.  loi ;   Williams  v.  Brown,  28 

1.   California. —  People  v.  Dunn,  80  Ohio  St,  547. 

Cal.  34 ;   Carpenter's  Estate,  94  Cal.  Or«f^<?«.--State  v.  Anderson,  10 Ore- 

406.  gon  448. 

Connecticut, —  Barber's   Appeal,   63  Pennsylvania. — Reber  v.  Herring, 

Conn.  393.  115  Pa.  St.  599. 

Florida. —  Baker  v.  State,  3oFla.  41.  South  Dakota. — Vermilion  Artesian 

Georgia. —  Central   R.,  etc.,   Co.  v.  Well,  etc.,  Co.  v.  Vermilion  (S.  Dak. 

Maltsby,  90  Ga.  630.  1895),  ^^  N.  W.  Rep.  802. 

.  Illinois. —  Haish  v,  Munday,  12  111.  Texas. —  Lovelady  v.  State,  14  Tex. 

App.  539;    McFall  V.  Smith,  32   111.  App.  545;  Gulf,  etc.,  R.  Co.  r.  Comp- 

App.  463;    Haish  v.  Payson,  107  111.  ton,  75  Tex.  667;  Prather  r.  McClel- 

365.  land  (Tex.  Civ.  App.  1894),  26  S.  W. 

Indiana. —  Louisville,  etc.,  R.   Co.  Rep.  657. 

V.  Falvey,    104   Ind.   409;    Guetig  v,  Vermont. — Hatliaway  7\  Natiooal  L 

State,  66  Ind.  94.  Ins.  Co.,  48  Vt.  335. 

Iowa. — Muldowney  v.  Illinois  Cent.  Wisconsin.  —  Morgenstein   v.  Ne- 

R.  Co.,  39  Iowa 615 ;  Hurst  v.  Chicago,  jedlo,  79  Wis.  388. 

etc.,  R.  Co.,  49  Iowa  76;  McClay  v.  United  States.  —  North  American 

Hedge,   18  Iowa  66;    Bomgardner  v.  Ace.  Assoc,  v.  Woodson,  64  Fed.  Rep. 

Andrews,  55  Iowa  638;  State  v.  Cross,  689. 

68  Iowa  180.  Thus,  where  the  will  of  a  testator  was 

Kentucky, — Champ  v.  Com.,  2  Mete,  disputed  on  the  ground  of  mental  in- 

(Ky.)  17.  capacity,  and  it  appeared  that  he  had 

Maine, —  Hovey  v.  Chase,  52   Me.  two  sisters,   one   living  and  one  de- 

304.  ceased  thirty  years  before  him,  and  a 

Maryland. —  Baltimore,  etc.,  R.  Co.*  certain  witness  testified  that  testator 

V.  Thompson,  xo  Md.  76.  had  been  heard  to  declare  that  "  if  he 

Massachusetts. —  Williams    v,   Wil-  knew  where  his  sister  was  he  would  go 

liams,  132  Mass.  304.  and  see  her  and  visit  her,"  the  court 

Michigan. —  Grand  Rapids,  etc.,  R.  properly    disallowed    a    hypothetical 

Co.  V.  Huntley,  38  Mich.  537;  Fraser  question  to  a  medical  expert  upon  the 

V.  Jennison,  42  Mich.  206;   People  v.  question  of  sanity,  based  upon  the  as- 

Hall,  48  Mich.  482 ;  People  v,  Millard,  sumption  that  testator,  by  said  declara- 

53    Mich.   63;    Mayo  v.   Wright,   63  tion,  referred  to  the  dead  and  not  to 

Mich.  32;    Turner  v.  Ridgeway  Tp.  the  living  sister.     Carp>enter's  Estate, 

(Mich.    1895),  63   N.   W.    Rep.   406;  94  Cal.  406. 

Prentis  v.  Bates,  88  Mich.  567 ;  Rivard  Facts  Partly  UnproTed. — It  is  error  to 

V.  Rivard  (Mich.  1896),  66  N.  W.  Rep.  admit  as  evidence  the  opinion  of  an 

681.  expert  based  upon  a  hypotlietical  case 

Minnesota. —  State    v,    Hanley,    34  formed  in  part  of  facts'  of  which  there 

Minn.  430;    State   v.  Scott,  41  Minn,  is  no  proof.     Matter  of  Ames's  Will, 

365.  51  Iowa   596;   Jewett   v.   Brooks,  134 

Missouri. —  Benjamin  v.  Metropoli-  Mass.  505;  Russ  7'.  Wabash  Western 

760  ^  ^               Volume  VIII. 


nnti Eamlnatfam.        EXPERT  WITNESSES.    Hypothetieal  QuMtlon. 

Oplatoiii  of  othar  Szp«rti. — Nor  is  it  proper,  in  propounding  hypo- 
thetical questions  to  expert  witnesses,  to  incorporate  in  them  the 

R.  Co.,  112  Mo.  45;  Matter  of  Mason,  dence,  they  furnish  no  proof  of  such 

60  Hun  (N.  Y.)  46.  facts.     Russ   t;.  Wabash  Western  R. 

BtanUar  Brror  Made  liy  Oppoiliig  Conn-  Co.,  112  Mo.  50. 

lel. — A  hypothetical  question,  objec-  Single  Hypothesis  Unlbimded  on  EtI- 

tionable  because  it  contains  unproven  denoe. — ^The  fact  that  an  expert  was 

facts,  will  not  be  cured  because  oppos-  allowed  to  answer  a  hypothetical  qiies- 

ing  counsel  commits  a    like  error  in  tion  which  assumed  a  fact  unsupported 

putting  his  question  or  because  in  his  by  any  evidence,  where  the  state  of 

opening  statement  he  says  he  expects  facts   was    the    sole    hypothesis    pro- 

to  prove  said  unproven  facts.     Russ  v.  pounded  and  was  uncombined  with  any 

Wabash  Western    R.  Co.,  112  Mo.  45.  other  facts  finding  support  in  evidence, 

Compare  Wright   v.   Hardy,  22  Wis.  and  when  the  answer  could  not  mislead 

348;    Bennett  v.   State,   57   Wis.    69;  the  jury,  is  not  ground  sufficient  for 

Frankfort   v.   Manhattan    R.   Co.,    12  setting  aside  a  judgment.     Hewitt  v. 

Misc.  Rep.  (N.  Y.  C.  PI.)  13;  Kerr  v,  Eisenbart,  36  Neb.  794. 

Lunsford,  31  W.  Va.  659.  DeductlonB  of  Other  WitnesBOB. — In  St. 

Cored    by    Instmotloiui. — Where    an  Louis  Gas  Light  Co.  v,  American  F. 

expert  is  permitted  to  answer  a  hypo-  Ins.  Co.,  33  Mo.  App.  348,  it  is  held 

thetical   question   based    on    facts  of  that  although  a  witness  may  only,  as  an 

which  tliere  is  no  evidence,  an  instruc-  expert,  give  his  opinion  touching  the 

tion  to  the  jury  to  the  effect  that  the  effect  of  facts  proved  or  agreed  upon, 

answer  should   not  be  considered   by  or  hypothetically  stated  in  conformity 

them  if  they  do  not  believe  the  facts  with  the  evidence  in  the  case,  this  does 

assumed   to  be  substantially  proven,  not  exclude  an  expert's  opinion  upon 

will  cure  the  defect.     Ray  v.  Ray,  98  conflicting  inferences    or    deductions 

N.  Car.  566.  drawn  by  other  witnesses  from  facts  in 

Kiist  Not  be  Based  on  Facts  Known  to  evidence. 
Witness  Outside  of  Testimony. —  *'A  Abstract  Sdentlflc  Qaestlon. — Abstract 
hypothetical  question  should  be  scientific  questions  not  founded  on 
throughout  what  its  name  imports,  and  proven  facts  cannot  be  put  to  expert  wit- 
not  a  question  calling  for  the  personal  nesses.  Champ  v.  Com.,  2  Metc.(Ky.) 
judgment  of  the  witness  upon  facts  17.  See  also  Gardner  v.  Tatum,  81 
known  to  him  outside  of  the  question  Cal.  370;  Toledo,  etc.,  R.  Co.  v.  Smith, 
and  outside  of  tlie  testimony."  Bram-  25  Ind.  288;  St.  Louis  Mut.  L.  Ins.  Co. 
ble  V.  Hunt,  68  Hun  (N.  Y. )  204.  See  v.  Graves,  6  Bush  (Ky.)  268;  Thayer  v. 
also  Frankfort  v.  Manhattan  R.  Co.,  Chesley,  55  Me.  393;  Davis  i*.  State,  38 
12  Misc.  Rep.  (N.  Y.  C.  PI.)  13;  Bo-  Md.  15;  Grand  Rapids,  etc.,  R.  Co. 
wen  V.  Huntington,  35  W.  Va.  682;  v.  Huntley,  38  Mich.  537;  Gilbert  v. 
Burns  v.  Barenfield,  84  Ind.  43;  Polk  Guild,  144  Mass.  601;  Com.  v.  Piper, 
V.  State »  36  Ark.  117.  Z20  Mass.  185;  Link  v.  Sheldon  (Su- 
Persoua  Knowledge  does  Not  Vitiate,  preme  Ct.),  18  N.  Y.  Supp.  815 ;  Wright 
— But  if  the  facts  hypothetically  stated  v.  Hardy,  22  Wis.  348. 
in  the  question  are  facts  in  evidence,  '*  Mere  professional  opinions  upon 
knowledge  of  the  same  by  the  expert,  abstract  questions  of  science,  having 
independent  of  such  introduction,  will  no  proper  relations  to  the  facts  upon 
not  vitiate  the  question.  Matter  of  which  the  jury  are  to  pass,  evidently 
Flint's  Estate,  100  Cal.  391.  tend  to  lead  their  minds  away  from  the 
Questions  Based  Only  on  Attorney's  true  and  real  point  of  inquiry,  and 
mnntes. — ^The  hypothetical  question  should  therefore  always  be  excluded." 
based  upon  the  state  of  facts  appearing  Champ  v.  Com.,  2  Mete.  (Ky.)  17. 
on  the  minutes  of  the  testimony,  taken  Contra^  Bathrick  v.  Detroit  Post,  etc., 
by  counsel,  as  actually  given  on  the  Co.,  50  Mich.  629;  Powers  i\  Mitch- 
trial,  is  inadmissible.  Thayer  V.  Davis,  ell,  77  Me.  361;  Com.  r.  Lenox,  3 
38  Vt.  163.  Brews.  (Pa.)  249. 

Questions  Based  on  Facts  In  Deposl-  Problematical    Questions  casting    no 

tlons. —  Although  depositions   on   file  light  upon  the  issues  cannot  be  put  to 

may  tend  to  prove  assumed  facts  where  expert  witnesses,  as,  for  instance,  where 

such  depositions  are  not  read  in  evi-  an  expert  physician  was  asked,  in  the 
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opinions  of  other  experts.  The  opinion  of  an  expert  witness  must 
be  based  on  facts  and  not  on  opinions.^ 

Beif-«Tident  Faots. — A  hypothetical  question  is  not,  however,  objec- 
tionable which  rests  in  part  upon  a  self-evident  fact  incapable  of 
proof.* 

EypotliMii  Eafeniiig  to  TMtiaony  Heard  by  WitiiMt. — ^Although  a  hypo- 
thetical  question  ought  strictly  perhaps  to  state  the  facts  assumed 
to  be  proved,  yet,  where  the  witness  has  heard  the  testimony,  the 
court  may,  for  convenience,  permit  the  hypothesis  to  be  put  by 
referring  him  to  such  testimony  as  the  basis  upon  which  his  opinion 
is  desired,  instead  of  stating  the  facts.'    Where  this  is  done  the 

examination  in  a  suit  for  injuries  to  Iowa. — McDonald  v.  Illinois  Cent 

plaintiif's  arm,  whether  he  would  have  R.  Co.,  88  Iowa  345. 

submitted  to  an  operation  which  had  Kansas, — State  v,  Medlicott,  9  Kan. 

been  proposed,  if  it  had  been  his  own  290. 

arm.     Montgomery,  etc.,   R.  Co.    v.  Maryland. — Jerrj  ti.  Townshend,  9 

Mallette,  92  Ala.  209;  Alabama  G.    S.  Md.  145;  Davis  v.  State,  38  Md.  15. 

R.  Co.  T».  Hill,  93  Ala.  514;   Bigelow  Massachusetts. —  Hunt     v.    Lowell 

V.  CoUamore,  5  Cush.    (Mass.)    226;  Gas  Light  Co.,  8  Allen  (Mass.)  169; 

Com.  V.  Webster,  5  Cush.  (Mass.)  295;  Hand  v.  Brookline,  126  Mass.  324. 

Gregory  v.  New  York,  etc.,  R.  Co.,  55  Minnesota. — Jones  v.  Chicago,  etc.. 

Hun  (N.  Y.)  303;  People  v.  Rogers,  R.  Co.,  43  Minn.  279;  Getchell  r.  Hill, 

13  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  21  Minn.  464;  State  v.  Lautenschla- 

370;  Ayres  f.  Water  ComVs,  22  Hun  ger,  22  Minn.  514;  Matter  of  Storer's 

(N.  Y.)  297;  Millard  v.  Brown,  35  N.  Will,  28  Minn.  9. 

Y.  297.     See  also  McClain  v.  Brook-  New   Tork. — Laut    v.    Rasines,  16 

lyn  City  R.  Co.,  116  N.  Y.  459;  Ben-  Misc.  Rep.  (N.  Y.  City  Ct.)  504. 

nett  V.  Tintic  Iron  Co.,  9  Utah  291 ;  Vermont. — Gilman  r.  Strafford,  50 

Berthon  v.  Loughman,  2  Stark.  258,  3  Vt.  723;  State  v.  Hayden,  51  Vt.  296; 

E.  C.  L.  400.  Foster  v.  Dickerson,  64  Vt.  233. 

Bffeot  of  Drug!  on  Veracity  of  Wit-  Wisconsin. — Wright    v.   Hardy,  7i 

nest. — An  expert  cannot  be  asked  what  Wis.  348. 

the  effect  upon  the  veracity  of  a  wit-  In  Gilman  v,  Strafford,  50  Vt.  723, 

ness  would  be  if  he  were  in  the  habit  of  the  court   said  :  **  Where  an   expert 

daily  taking  morphine.     State  v.  Rob-  hears  or  reads  the  evidence,  there  is 

inson,  12  Wash.  491.  no   reason   why  he  may  not  form  w 

1.  Louisville,  etc.,  R.  Co,  v.  Falvey,  correct  a  judgment  based  upon  such 

104  Ind.  409.  evidence,  assuming  it  to  be  true,  as  if 

a.  Tompkins  v.  West,  56  Conn.  478.  the  same  evidence    was  submitted  to 

In  this  case,  the  question  in  issue  being  him  in  the  form  of  hypothetical  ques- 

whether  plaintiff  was  injured   inter-  tions,  and  it  would  seem  to  be  an  idle 

nally  in  the  chest  when  there  was  no  and  useless  ceremony  to  require  evi- 

external  sign  of  injury,  the  following  dcnce  with  which  he  is  already  familiar 

question  to  a  medical  expert  was  held  to  be  repeated  to  him  in  that  form." 

good:  '*  In  your  opinion  can  or  cannot  Partial  Knowledge. — An  expert  can- 

the  tissue  of  the  lungs  be  broken  by  not  be  asked  his  opinion  based  only  on 

violent  outside  pressure,  if  at  the  time  the  evidence  he  has  heard  when  he  has 

the  lungs  are  inflated  with  air,  so  as  to  not  heard  all  the  evidence  bearing  upon 

produce  hemorrhage  without  visible  the  question.     Butts  v.  Lowville,  15  N. 

external     cause?"     although    admit-  Y.  Wkly.  Dig.  144.     Sec  also  State f. 

tedly  there  was  no  proof  of  inflation  Medlicott,  9  Kan.  257. 

of  the  lungs  at  the  time  specified,  the  A  medical  expert  who  has  heard  only 

court  saying  that  •*  the  introduction  of  a   part  of  the"  testimony  of  a  witness 

any   such   evidence  would  have  been  may,  however,  be  asked  for  his  opinion, 

not  only  absurd  but  practically  impos-  to  be  based  upon  a  hypothetical  state- 

sible."  ment  of  the  facts  testified  to  by  that 

S.   California.  —  Howland   v.    Oak-  witness  and  not  heard  by  the  expert, 

land  Consol.  St.  R.  Co.,  iioCal.  513.  and  upon  the  testimony  of  such  wit- 
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question  should  require  the  witness  to  assume  the  testimony  to 
be  true.* 

(2)  Discretionary  with  Court. — The  exact  form  and  wording  of 
the  nypothetical  question  lie  within  the  carefully  exercised  discre- 
tion of  the  trial  judge.* 

Dess  so  far  as  he  heard  it.  Gates  v.  tion.    See  also  Seypnour  v.  Fellows, 

Fleischer,  67  Wis.  504.  77  N.  Y.  178;  Mifier  v.  Richardson,  88 

1.  Jones  V.  Chicago,  etc.,  R.  Co.,  43  Hun  (N.  Y.)  49;  People  v.  Theobald, 

Minn.  279;  Wright  v.  Hardy  33  Wis,  93  Hun  (N.  VO  183. 

354;  Jerry  i/.  Townshend,  9  Md.  145;  '   2.  Roraback  v.  Pennsylvania  Co.,  58 

State  V.  Hayden,  51  Vt.  296;  Webb  v.  Conn.  392;  Barber's  Appeal,  63  Conn. 

State,  9  Tex.  App.  490,    See,  however,  303;  McCarthy  v.  Boston  Duck  Co., 

Foster  v.  Dicl^erson,  64  Vt.  333;  State  165  Mass.   165;  Mayo  v,   Wright,  63 

V.  Bowman,  78  N.  Car.  509.  Mich.  33;  Prentis  v,  B^tes,  88  Mich. 

In  the  case  of  Jerry  v.  Townshend,  9  567;  Goss  v,  Missouri  Pac.  R.  Co.,  50 
Md.  145,  an  expert  who  was  present  at  Mo.  App.  614;  State  v.  Glass,  5  Oregon 
the  trial  and  heard  all  the  testimony  of  73;  Forsyth  v.  Doolittle,  i3o  U.  S.  73, 
the  witnesses  on  the  part  of  the  de-  in  which  it  is  held  that  the  length 
fendant,  in  regard  to  the  sanity  of  the  permissible  to  hypothetical  questions 
party,  was  asked :  **  Upon  the  hypoth-  is  discretionary  witli  the  court.  See 
esis  that  the  testimony  given  by  the  ^Iso  Sands  v.  Sparling,  83  Hun  (N. 
witnesses  in  this  case  is  all  true,  then  Y.)40i;  Hunt  v,  Lowell  Gas  Light 
what  would  be  your  opinion  of  the  Co.,  8  Allen  (Mass.)  169. 
party's  sanity?"  The  question  was  ]^ng  Bypotlietioi^  Questloiui,  contain- 
held  to  be  substantially  correct,  as  it  in^  a  multiplicity  of  matters,  and  so 
was  virtually  putting  a  hypothetical  extended  that  neither  jury  nor  wit- 
state  of  the  case  to  the  witness,  from  nesses  pan  fully  take  into  account  all 
which  his  opinion  was  to  be  given.  the  elements  presented,  are  properly 

Qnestloii  PalUng  to  Aqtnme  Tr^th  of  excluded.     Peoples,  Brown, 53  Mich. 

Tenliniony  Bad. — In  Jones  v.  Chicago,  531. 

etc.,  R.  Co.,  43  Minn.  379,  a  question  Mere  length  alone,  however,  un- 
to an  expert  witness  was  held  objection-  accompanied  by  irrelevant  matters, 
able  on  the  ground  that  '*  it  neither  when  the  question  is  based  upon  as- 
stated  the  facts  as  the  basis  for  his  sumed  fficts,  will  not  render  a  hypo- 
opinion,  nor  did  it  require  him  to  as-  thetical  question  objectionable.  Mayo 
sunie  the  testimony  which  it  referred  v,  Wright,  63  Mich.  33. 
to,  and  on  which  his  opinion  was  Rednctt^ntoWntliiir. — It  is  proper  for 
asked,  to  be  true.  It  left  him  to  deter-  the  court  to  require  that  9.  hypothetical 
mine  what  of  it  he  should  consider  question  of  great  length,  and  contain- 
true,  and  what  false."  ing  a  detailed  history  of  the  case,  be 

Opinion  on  Eyldenco  Repeated  to  Wit-  reduced  to  writing  to  enable  witnesses 
neu. — II  the  witness  has  not  been  to  give  an  intelligent  answer.  Mayo 
present  and  heard  the  facts  stated,  they  v,  Wright,  63  Mich.  32;  Jones  v, 
may  be  repeated  to  him  in  the  pres-  Portland,  88  Mich.  598. 
ence  of  the  court  and  jury,  and  his  Qne^felonDefBOtlyelBFonn — ^How  Cured, 
opinion  concerning  them  required  up-  The  proper  method  of  avoiding  an  ob- 
on  the  same  supposition  of  their  truth,  jection  to  a  question  by  reason  of  de- 
Polk  v.  State,  30  Ark.  117.  fectiveness  in  form,  is  to  change  its 

AMomption  of  Tmtb  Implied  In  Qnes-  form  and  not  wait  to  bring  error. 
tloii, — In  McCollum  v.  Seward,  62  N.  Fraser  v,  Jennison,  43  Mich.  306. 
Y.  316,  it  was  held  that  a  question  in  Nev  Trial  for  Improper  Questioui. — 
this  form,  **  What  were  his  services  as  Where  hypothetical  questions  are  so 
he  [plaintiff]  described  them  worth  a  framed  as  to  be  misleading  or  prejudi- 
month,  taking  the  whole  year  round  ?"  cial  to  the  jury,  this  fact  may  be  con- 
was  equivalent  to  asking  him,  ^'Assum-  sidered  in  determining  whether  for 
ing  that  the  services  rendered  were  as  that  cause  a  new  trial  should  be 
described  by  the  plaintiff,  what  were  granted.  McFall  v.  Smith,  33  111. 
they  worth  ?  "  and  that  the  truth  of  the  App.  468.  Compare  Bramble  v.  Hunt, 
facts  stated  was  assumed  in  the  ques-  68  Hun  (N.  Y.)  304. 
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c.  When  Unnecessary — (i)  Undisputed  Facts, — The  general 
rule  laid  down  as  to  the  necessity  of  a  hypothetical  question  is  not 
inflexible,  and  the  expert's  opinion  may  be  asked  without  couch* 
ing  the  question  in  that  form  when  there  is  no  conflict  in  the 
material  facts  in  issue.^  In  such  cases  the  question  is  one  of 
science,  and  demands  not  so  much  an  opinion  per  se  sls  2l  purely 
scientific  reply  upon  facts  peculiarly  within  the  skilled  knowledge 
of  the  expert.* 

(2)  Facts  within  Personal  Knowledge  of  Witness. — So  where 
the  witness  is  personally  acquainted  with  the  material  facts  in  the 
case,  the  hypothetical  form  is  unnecessary.'     Thus  a  physician 


1.  Alabama. — Page  v.  State,  61  Ala. 
16. 

Illinois. — Henry  v.  Hall,  13  111.  App. 

343- 

Indiana. — Bishop  v.  Spining,  38  Ind. 

H3. 

Missouri. — State  t>.  Klinger,  46  Mo. 

224. 

New  Tork. — ^Guiterman  v,  Liver- 
pool, etc.,  Steamship  Co.,  83  N.  Y.  358. 

Ohio. — <^incinnati  Mut.  Ins.  Co.  v. 
May,  ao  Ohio  211. 


Missouri. — ^Mammerberg  z\  Metro- 
politan St  R.  Co.,  62  Mo.  App.  563; 
State  V.  White,  76  Mo.  96. 

Nebraska. — Hewitt  v.  Eisenbart,  36 
Neb.  794;  Curry  v.  State,  5  Neb.  412. 

New  Tork, — Case  v.  Perew,  46  Hun 
(N.  Y.)  57;  Linsday  v.  People,  63  N. 
Y.  143;  People  V.  Osmond,  138  N.  Y. 
80;  Hunter  V.  Manhattan  R.  Co.,  141 
N.  Y.  281 ;  Van  Wycklen  v.  Brooklyn, 
118  N.  Y.  424. 

North  Carolina. — Sikes  v.  Paine,  10 


Pennsylvania. — Mertz  v.  Detweiler,     Ired.  L.  (N.  Car.)  280. 


8  W.  &  S.  (Pa.)  376;  Coyle  v.  Com., 
104  Pa.  St.  117. 

West  Virginia. — State  v.  Maier,  36 
W.  Va.  757. 

Wisconsin. — Wright  v.  Hardy,  22 
Wis.  348;  Gates  v.  Fleischer,  67  Wis. 
504;  Bennett  v.  State,  57  Wis.  69. 

2.  Alabama,  —  Louisville,  etc.,  R. 
Co.  V.  Davis,  99  Ala.  593;  Louisville, 
etc.,  R.  Co.  V,  Binion,  107  Ala.  645. 

Arkansas. — Polk  v.  State,  36  Ark. 
117. 


Pennsylvania, — Com.  v.  Lenox,  3 
Brews.  (Pa.)  249. 

South  Carolina. — State  v.  Martin 
(S.  Car.  1896),  25  S.  E.  Rep.  113;  State 
V.  Clark,  15  S.  Car.  403. 

Texas. — Waite  v.  State,  13  Tex. 
App.  169 ;  Banks  v.  State,  13  Tex.  App. 
182 ;  Shelton  v.  State,  34  Tex.  666. 

Utah. — Harrington  v.  Chambers,  3 
Utah  94;  People  v,  Thiede,  11  Utah 
241. 

Wisconsin.  —  Stan  wick     v,    Butler- 


California.  —  Swain  v.   Naglee,  17     Ryan  Co.  (Wis.  1896),  67  N.  W.  Rep. 
Cal.  416;  Callan  v.  Bull,  113  Cal.  593.     723. 


Georgia. — Powell  v.  Augusta,  etc., 
R.  Co.,  77  Ga.  192. 

Illinois. — Illinois  Cent.  R.  Co.  v. 
Latimer,  128  111.  163;  Lake  Erie,  etc., 
R.  Co.  V,  Wills,  39  111.  App.  649; 
Smith  V,  People,  46  111.  App.  130. 

Indiana. — Moelering    v.    Smith,    7 


Ind.  App.  451 ;  HoUingsworth  zf.  State,    68  Me.  279. 


3.  Illinois. — Jacksonville  Southeast- 
ern R.  Co.  V.  Southworth,  32  III.  App. 

307- 

Indiana. — Louisville,  etc.,  R.  Co.  v, 

Falvey,  104  Ind.  409;  Louisville,  etc, 

R.  Co.  V,  Wood,  113  Ind.  544. 

Maine. — ^Stacy  v,  Portland  Pub.  Co., 


Ill  Ind.  289. 

Maine. — Powers  v.  Mitchell,  77  Me. 
361. 

Massachusetts. — Daniels  v,  Hudson 
River  F.  Ins.  Co.,  12  Cush.  (Mass.) 
416;  Williams  v.  Taunton,  125  Mass. 
34;  Prendible  v.  Connecticut  River 
Mfg.  Co.,  160  Mass.  131;  Hand  v. 
Brookline,  126  Mass.  324. 

Michigan. — Lacas  v.  Detroit  City 
R.  Co.,  92  Mich.  412;  Vinton  x\  Peck, 
14  Mich.  287. 


Massachusetts. — ^Emerson  v.  Lowell 
Gas  Light  Co.,  6  Allen  (Mass.)  146. 

3//cAi^fl«i.— People  V.  Hare,  57 
Mich.  505 ;  Bath  rick  v.  Detroit  Post, 
etc.,  Co.,  50  Mich.  629. 

Missouri. —  Brown  v.  Huffard,  69 
Mo.  305;  Benjamin  v.  Metropolitan 
St.  R.  Co.,  50  Mo.  App.  602;  Riley  t'. 
Sparks,  52  Mo.  App.  572. 

New  Hampshire. —  Board  man  t». 
Woodman,  47  N.  H.  120;  Taylor  v. 
Grand  Trunk  R.  Co.,  48  N.  H.'^of 
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testifying  as  an  expert  may  give  his  opinion  based  wholly  upon 
personal  examination.^ 

New  yersey. — Castner  v,  Sliker,  33  ants  to  make  an  examination  of  said 

N.  J.  L.  507.  entries  and  testify  to  the  results  there- 

New  York. — Mercer  v.  Vose,  67  N.  of.     HoUingsworth  v.  State,  11 1  Ind. 

Y.  56;  Koenig  v.  Globe  Mut.  L.  Ins.  289.   See  also  Slocovich  v.  Orient  Mut. 

Co.,  10  Hun  (N.  Y.)  558;  Anthony  v.  Ins.  Co.,  108  N.  Y.  56,  in  which  it  is 

Smith,  ^  Bosw.  (N.  Y.)  503;  McC5lain  held  that  an  expert,  called  to  testify 

V.  Brooklyn  City  R.  Co.,  116  N.  Y.  as  to  the  value  of  a  vessel,  is  not  con- 

459;  McLain  v.  British,  etc..  Marine  fined  to  an  opinion  based  upon  his  per- 

Ins.  Co.,  16  Misc.  Rep.  (N.    Y.  Su-  sonal  knowledge,  but  may  also  speak 

preme  Ct.)  336;  People  v.  Lake,  12  N.  from  information  obtained   from   the 

Y.  358;  Niendorff  v,   Manhattan   R.  general    records,    containing  descrip- 

Co.,  4  N.  Y.  App.  Div.  46.  tions  of  vessels  used  and  resorted  to  by 

Nebraska, —  Schlencker    v.  State/ 9  shipbuilders   and   owners   and  under- 

Neb.  241.  writers  in  their  business. 

North  Carolina, — State  v.  Bowman,  Knowledge    of   Fact   must  Appear. — 

78  N.  Car.  509.  Where  an  expert  is  called  upon  to  ex- 

Okio. — Bellefontaine,  etc.,  R.  Co.  v,  press  an  opinion  from  his  knowledge 

Bailey,  11  Ohio  St.  333.  of  the  facts  in  evidence,  such  knowl- 

Rhode   Island.  —  Brown    v.    Provi-  edge  must  appear.   Williams  7^  Brown, 

dence,  etc.,  R.  Co.,  12  R.  I.  238.  28  Ohio  St.  547.     In  this  case  the  con- 

Texas. — Rogers  v,  Crain,   30  Tex.  test  was  as  to  the  value  of  certain  legal 

284;    Austin,   etc.,    R.   Co.  v.  McEl-  services  rendered,  and  the  attorney  in- 

murry  (Tex.  Civ.  App.   1895),  33  S.  troduced  as  an  expert,  but  who  was 

W.  Rep.  249.                                              .  not  shown  to  have  any  personal  knowl- 

Washingion, — Robinson  v.  Marino,  edge  of  the  case,  was  not  allowed  to  be 

3  Wash.  434,  asked,  "  From  what  you  know  of  the 

West  Virginia. — State  v,  Maier,  36  case,  what  do  you  think  would  be  a  fair 

W.  Va.  757.  amount  for  the  services  ?" 

Wisconsin. — Toomey  v.    Kay,    6a  1.  Kansas. — Atchison,  etc.,   R.  Co. 

Wis.   104 ;  Diedrich  v.  Northwestern  v.  Frazier,  27  Kan.  463. 

Union  R.  Co.,  47  Wis.  662.  Maine. — Heald   v.  Thing,    45   Me. 

United  States. — Schmieder  v.  Bar-  392. 

ney,  113  U.  S.  645.  Massachusetts. — Com.  v.  Lynes,  142 

England. — Gauntlett  v.  Whitworth,  Mass.  577. 

2  C.  &  K.  720,  61  E.  C.  L.  720.  Michigan.  —  People     v.    Hare,   57 

"Undoubtedly,    if  the  witness  had  Mich.  505 ;  People  v.  Barker,  60  Mich, 

been  a  stranger  to  the  actual  facts,  it  277 ;  Woodbury  v.  Owosso,  64  Mich, 

would  then  have  been  necessary  to  as-  239 ;   Laughlin  v.  Grand  Rapids  St.  R. 

sume  a  state  of  facts  as  the  foundation  Co.,  62  Mich.  220. 

of  any  opinion  he  might  give;  but  no  New  Tork.—C\^%%  v.  Metropolitan 

such  assumption,   it  seems   to  us,  is  St.  R.  Co.,  i  N.  Y.  App.  Div.  207; 

necessary  when  the  witness  is,  or  is  Coyne  v.  Manhattan  R.  Co.  (Supreme 

properly  presumed  to  be,  himself  per-  Ct.),  16  N.  Y.  Supp.  686;  Griswold  v, 

Bonally  acquainted  with  the  material  New  York  Cent.,  etc.,  R.  Co.,  44  Hun 

facts  of  the  case."    Bellefontaine,  etc.,  (N.   Y.)  236;  Niendorff  t;.  Manhattan 

R.  Co.  V.  Bailey,  11  Ohio  St.  337.  R.  Co.,  4  N.  Y.  App.  Div.  46. 

FltcU  PreTloiiily  Detailed  by  Expert.  Pennsylvania, —  Com.   v,   Buccieri, 

— It  is  unnecessary  to  put  a  question  153  Pa.  St.  535. 

hypothetically  to  an  expert  when  his  Vermont. — Johnson  v.  Central  Ver- 

answer  is  based  upon  facts  previously  mont   R.   Co.,   56  Vt.  707;  Frary  v, 

detailed  by  him.    Niendorff  v,  Man-  Gusha,  59  Vt.  257;  Knoxt;.  Wheelock, 

hattan  R.  Co.,  4  N.  Y.  App.  Div.  46.  54  Vt  150. 

Opinloiia  upon  Bxamlnatlon   of  Vtflu-  Wisconsin. — Quaife  v.  Chicago,  etc. » 

mliioiu  AcGonnts. — Where,  owing  to  the  R.  Co.,  48  Wis.  513. 

voluminous    character  of  certain  rec-  United  States, — Hopt  v,  Utah,  120 

ords  or  entries,  it  is  difficult  for  the  U.  S.  430. 

jury  to  decide  as  to  the  disputed  ac-  See  Hitchcock  v,  Burgett,  38  Mich, 

counts,  it  is  proper  for  expert  account-  501,  in  which  case  it  was  held  that  a 
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lY.  CBOM-EXAxnrATKnr — 1.  In  OeneraL — It  has  been  stated  in  a 
preceding  section  that  upon  the  question  of  competency  of  an 
expert  witness  the  court,  if  satisfied,  was  not  bound  to  permit 
a  preliminary  cross-examination.^  But,  in  accordance  with  the 
rules  of  evidence,  the  general  cross-examination  of  expert,  as  well 

as  all  other  witnesses,  furnishes  peculiar  opportunities  of  testing 
their  competency.^    Not  only  can  the  competency  of  the  witness 

physician  cannot  be  asked  his  opinion  sician,  or  in  his  reading,  he  had  ever 

as  to  the  cause  of  an  injury,  judging  met  with  a  case  where  a  condition  of 

merely  from  the  condition  in  which  he  affairs  existed"  similar  to  the  coodl- 

found  the  patient,   and  without  any  tion  of  things  in  the  case  on  trial, 

knowledge  as  to  how  the  injury  was  I.  See    sufra^    II.    3.  Cross-exami- 

received.  nation, 

Optnlofe  Baaed  upon  BzamliiftllMi  ott  S.  Alabama, — ^Milton    v,  Rowland, 

Wltneu  Stand. — A  physician  may  gire  zi  Ala.  732;  Hudson  v.  State,  61  Ala. 

his  scientific  opinion  concerning  a  wit-  333. 

ness's  sanity,  based  upon  observations  California. — People    v,  Sutton,  73 

made  of  such  witness  while  upon  the  Cal.  243. 

witness  stand.    Com.  v.  Buccieri,  153  Colorado. — Hinchman  v.  Keener,  5 

Pa.  St.  535.  Colo.  App.  300. 

Opinion  BMOd  npon  mfnmuitlOB  Do-  Indiana. — Batten  f\  State,  80  Ind. 

YtTOd  Crom  tho  Patient. — A  physician  394;  Davis  t^.  State,  35  Ind.  496;  Fren- 

may  be  asked  to  give  his  opinion  based  zel  v.  Miller,  37  Ind.  i. 

partly  upon  statements  made  to  him  by  Missouri.'— Bowne  v.    Hartford  F. 

his  patient,  as   to  his  sufTerings  and  Ins.  Co.,  46  Mo.  App.  473;   Fry  v. 

symptoms  during  a  physical  examina-  Estes,  5a  Mo.  App.  I. 

tion  of  the  patient.     Jones  r.  Chicago,  JVerv  Tork. — Simpson  v.  New  Yorli, 

etc.,  R.  Co.,  43  Minn.  379;  Johnson  v.  etc.,  R.  Co.,  14  N.  Y.  Wkly.  Dig,  380. 

Northern  Pac.  R.  Co.,  47  Minn.  430;  Rhode  /sland.—StLrle    v.  Arnold,  7 

Atchison,  etc.,  R.  Co.  v.  Click  (Tex.  R.  I.  58a. 

Civ.  App.  1895),  3a  S.  W.  Rep.   226;  Tenas.—Stnjth  v.  Caswell,  67  Tex. 

State  V.  Hayden,  51  Vt.  296;  Knox  v.  567;  Gulf,  etc.,  R.  Co.  t;.  Compton,  75 

Wheelock,  54  Vt.  150.    See  also  Kent  Tex.  667. 

V.  Lincoln,  32  Vt.  591;  Atchison,  etc.,  Wisconsin. ^\Jn\9iC\Lit    v.   Chicago, 

R.  Co.  V.  Frazier,  37  Kan.  463.  etc.,  R.  Co.,  67  Wis.  108. 

Testimony  Baaed  upon  the  History  of  Compare  Razzo  v.  Varni,  81  Cal. 
the  Oftse. — In  the  case  of  Vosburg  v.  J89;  Pittsburgh,  etc.,  R.  Co.  r*.  Vance, 
Putney,  78  Wis.  84,  it  was  held  to  be  115  Pa.  St.  325. 
error  to  permit  a  surgeon  to  testify  as  Extent  of  Knowledge. — Where  an  et- 
to  what  he  considered  the  exciting  ;>ert  has  given  his  scientific  opinion, 
cause  of  an  injury  to  plaintiff's  leg,  *Jiecross-examincr  may  properly  probe 
where  such  testimony  was  based  upon  him  as  to  the  extent  of  his  knowledge, 
what  was  told  the  witness  when  he  first  Birmingham  Nat.  Bank  t*.  Bradley,  icA 
examined  the  leg  about  two  weeks  Ala.  205;  In  re  Mullin,  no  Cal.  252; 
after  the  injury,  and  it  did  not  appear  Hutchinson  v.  State,  19  Neb.  26a; 
what  was  then  told  hiin  or  who  ga^/e  Lord  v.  Beard,  79  N.  Car.  5 ;  Clark  v. 
him  the  information.  And  in  Atchl-  State,  12  Ohio  4J83. 
son,  etc.,  R.  Co.  v.  Frazier,  37  Kan  ProMble  Besnttof  an  UOnry— It  "^ 
463,  it  was  held  that  the  opinion  :night  pecially  appropriate  ta  inquire  of  a 
not  be  based  partly  upon  r.  personal  medical  expert,  on  a  cross-examination, 
examination  and  partly  upon  what  the  as  to  what  would  be  the  probable  re- 
party  told  him  in  reference  to  the  past  suit  of  a  certain  injury,  since  one  of 
history  of  the  case.  See  aho  Heald  v,  the  chief  objects  of  such  examination 
Thing,  45  Me.  399.  is  to  test  the  skill  and  professional 

Questions  Based  :ipo&  yiQrslolaa's  Sx-  knowledge  of  the  witness.    Louisvilie, 

peflenoe. — In  State  v.  White,  76  Mo.  et<;.,  R.  Co.  %k  Lucas,   119  Ind.  583; 

96,  it  was  held  not  material  error  to  State  t^.  Reddick,  7  Kan.  143.   See  also 

ask  a  physician  produced  as  an  expert  Bathrick  v.  Detroit  Post^  etc.,  Co.,  jO 

Witness,  if,  * '  in  his  experience  as  a  phy-  Mich.  619. 
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to  give  an  opinion  ad  an  expert  be  best  tested  by  cross-examining 
him,  but  the  weight  and  credibility  to  be  given  his  opinion  is  thus, 
in  a  large  measure,  best  determined.^ 

Qnftt  latiUAe  is  permissible  upon  a  cross-examination  in  order  to 
bring  out  the  facts  as  to  a  witness's  competency  to  testify  as  an 
expert.^    The  extent  of  the  cross-examination  rests  largely  in  the 

ArgnaiealftttTe  Qaeitton.  —  Where  a  FnducUoe  from  Pajme&t.— It  is  propet 
medical  expert  has  otilj  been  asited  in  to  cross-examine  an  expert  as  to 
chief  as  to  the  possibility  of  a  certain  whether  he  has  been  paid  a  certain 
injury  having  produced  results  sliown  sum  for  his  services  as  a  witness.  Al- 
in  the  case,  and  not  questioned  as  to  ford  v.  Vincent,  53  Mich.  555. 
whether  it  was  the  specific  cause  or  no,  Certainty  or  Extreme  Probability* — An 
be  cannot,  on  cross-examination,  be  expert  who  has  testified  to  certain  con- 
asked  questions  whose  object  is  to  show  elusions  from  a  hypothetical  question, 
that  his  opinion  as  to  the  cause  of  the  may  be  asked  on  cross-examination 
injured  party's  condition  was  without  whether  his  conclusion  is  one  of  cer- 
foundation,  as  such  inquiry  is  too  ar-  tainty  or  merely  of  high  probability,  in 
^umentative.  Shoemaker  v.  New  order  to  test  his  credibility.  Bpps  v* 
York  Cent.,  etc.,  R.  Co.  (Supreme  State,  102  Ind.  539.  See  also  People 
Ct.)»  4  N.  Y.  Supp.  931.  V.  Knight  (Cal.  1895),  43  Pac.  Rep.  6. 

Qineetton  Objectionable  for  I&deflnite-  Aotiona  Xnooneletent  with  Opinions. — 

nem. — In  a  question  put  upon  cross-  It  is  proper  upon  a  cross-examination, 

examination  for  the  purpose  of  testing  although  not  upon  direct,  to  ask  an 

the  value  of  testimony,  indeiiniteness  expert  whether  his  actions  were  not 

will  render  it  objectionable ;  as  where  inconsistent    with  his  opinion*  as  ex- 

an  expert,  called  without  objection  to  pressed.     Yeaw  v»  Williams,  15  R.  I. 

give  certain  estimates  of  value  based  20. 

on  the  evidence  and  his  own  peculiar  Oontrazy  Opinion  in  Anotber  Snit.— « 

knowledge,  wa^  asked  on  cross-exam-  For  the  purpose  of  affecting  an  ex- 

ination  "how  he  arrived  at  his  opinion/'  pert's  credibility,  the  court  may,  in  its 

The  question  was  held  objectionable,  discretion,  permit  him  to  be  cross-ex- 

for  the  court  said  that  '*  it  called  for  amined  as  to  his  opinion,  even  upon  a 

every  fact  in  the  knowledge  of  the  collateral  matter  given  in  another  action 

witness  and  every  process  of  his  mind  between  the  same  parties.    Brooks  v, 

relating  to  the  matter."    Booker  v,  Rochester  R.  Co.,  10  Misc.    Rep.  (N. 

Adkins,  48  Ala.  529.     See  also  Andre  Y.  Supreme  Ct.)  88.     See  also  Watts 

V.  Hardin,  32  Mich.  324.  v,  Waterbury,  42  Vt.  2oz. 

(taeetlonfl  Falling  to  ProyeCompetenoy.  Oompaxieon  of  Expert  witb  Other  Bx- 

~A    question    on   cross-examination  parte. — An  expert  cannot  be  asked  on 

which  forms  a  part  of  the  affirmative  cross-examination  if  he  is  as  good  a 

case  of  the  opposite  side,  or  which  fails,  judge  of  the  question  in  issue  as  other 

although  such  may  be  its  object,  to  expert  witnesses.     Such  a  question,  in 

prove  or  disprove  the  competency  of  effect,  calls  upon  him    to   pass   upon 

the  expert,  is  properly  excluded.  Grid-  the  credibility  of  the  other  witnesses, 

ley  T'.  Boggs,  62  Cal.  190;  People  T^  Haverhill  Loan,  etc.,  Assoc,  v.  Cronin, 

Sutton,  73  Cal.  243.  4  Allen  (Mass.)  141. 

Greei-ezaminatlon    Improper   in   Ab-  Differing  from  Otber  Bzperti. — An  ex* 

senoe  of  Biamlnation  in  Cbief. — Where  a  pert  may,  however,  properly  be  asked 

physician  has  not  been  called  or  ex-  on  cross-examination  how    he  differs 

amined  in  chief  as  an  expert,  questions  from  other  experts,  for  such  question 

cannotbeput  to  himoncross-examina-  demands  a  disclosure   of  the  reasons 

tion  which  would  be  admissible  only  for  such  differences.     People  v,  Aikin, 

in  the  case  of  an  expert.      Olmsted  v.  66  Mich.  460* 

Gere,  100  Pa.  St.  127.  2.  San    Diego    Land,   etc.,    Co.   v. 

1.  Wixon  t'.  Goodcell,  90  Cal.  622;  Neale,  88  Cal.  50;  Louisville,  etc.,  Co. 

Kpps  V,  State*  102  Ind.  539;  Atchison,  v.  Wood,  113  Ind.  544;  State  t;.  Porter, 

etc.,    R.   Co.  V,  Blackshire,  10  Kan.  34  Iowa  131 ;  Missouri,  etc.,  R.  Co.  v« 

477;  Plummer  v.  Oasipee,  59  N.  H.  Haines,  10  Kan.  439;  Atchison,  etc., 

55;  Clark  V.  State,  120^0483.  R.    Co.    v.  Blackshire,  10  Kan.  477; 
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sound  discretion  of  the  trial  court,  and  no  definite  limit  can  be 
prescribed  as  a  rule  of  law.^ 

2.  Scientific  Books. — All  the  weight  of  authority  is  against  the 
admission  of  scientific  books  in  evidence.^  Nevertheless,  in  cross- 
examination,  it  is  very  appropriate  to  base  questions  upon  the 
contents  thereof,  or  upon  extracts  therefrom,  but  such  testimony 

Andre  xk  Hardin,  32  Mich.  324;  Filer  the  examining  counsel  intended  to  be 

V.  New  York  Cent.  R.  Co.,  49  N.Y. 4a.  concealed  from  him.     City  Bank  v. 

OennlnenaBS  of  HandwritliLg. — Where  Kent,  57  Ga.  283. 

an  expert  witness  has  testified  to  the  OoUateral   QaMttons.  —  As    holding 

fact  that  a  certain  disputed  paper  is  that  questions  raising  a  collateral  issue 

not  in  his  opinion  genuine,  because  of  are  inadmissible  even  to  test  expert's 

absence  or  presence  of  certain  pecu-  competency,  see  State  v.  Griswold,  67 

liaritj   in  the  writing,   he   maj  have  Conn.  290;  Buck  v.  Boston,  165  Mass. 

presented    to  him,  on  cross-examina-  509;  Ulrich  v.  People,  39  Mich.  245; 

tion,  another  paper  unconnected  with  Adams  v.  Brown,  16  Ohio  St.  75. 

the  cause  and  be  asked  if  that  is  genu-  But    see    Brooks    v.   Rochester  R. 

ine.     Younge  V.  Honner,  i  Ct.&K.  51,  Co.,  10  Misc.   Rep.  (N.  Y.  Supreme 

47  E.  C.  L.  51;  Thomas  v.  State,  103  Ct.)  88,  where  it  was  held  not  to  be 

Ind.  419.  improper,  upon  the  cross-examination 

But  see  Armstrong  r.  Thruston,  11  of  an  expert,  to  show  bj  him,  even  upon 
Md.  148,  in  which  case  it  is  held  that  it  a  collateral  matter,  that  he  has  been 
is  not  competent  for  the  partj  to  intro-  mistaken  in  an  opinion  expressed  upon 
duce  at  the  trial  other  papers  irrela-  another  trial,  but  the  extent  of  such 
tive  to  the  issues,  for  the  purpose  of  examination  is  entirely  within  the  dis- 
enabling a  witness  or  the  jury  to  in-  cretion  of  the  court, 
stitute  a  comparison  of  handwriting.  YvofHj  SpecnlaliTe  Qwrttom.  ~A 
See  title  Handwriting'^  Am.  and  Eng.  question  which  is  purely  speculative 
Encyc.  of  Law.  and  wholly  collateral  to  the  issue  is  ob- 

1.  State  x*.  Porter,  34  Iowa  131 ;  In-  jectionable  on  cross-examina  tion,  as,  for 

gledew  V.   Northern   K.  Co.,  7  Gray  instance,  where  a  surgeon,  having  tes- 

(Mass.)   86;    Howes   v.  Colburn,    165  tified   that  a  certain  operation  could 

Mass.  385;  Andre  x\  Hardin,  32  Mich,  be  beneficially  performed,  was  asked 

324;  Brooks  V.  Rochester  R.  Co.,   10  whether,  if  it  were  his  arm,  he  would 

Misc.  Rep.  (N.  Y.  Supreme  Ct.)  88;  have  the  operation  performed.     The 

People  V.  Lake,  12  N.  Y.  358;  Dilleber  court  said  **  that  this  was  a  matter  en- 

V.  Home  L.  Ins.  Co.,  87  N.  Y.  79;  Peo-  tirely  outside  of  the  case."    Montgom- 

ple  V.  Augsbury,  97  N.  Y.  501.  ery,  etc.,  R.  Co.  v.  Mallette,92  Ala.ao9 

Orora-exaxnlnatlon     of    Pax^'a    Own  SeealsoUlrichv.  People,  39 Mich.  245; 

Witaesa. — The    cross-examination    of  Lay  v.  Adrian,  75  Mich.  438;  Buckf. 

party's    own    witness    is    permissible  Boston,  165  Mass.  509.   Comfare sufra^ 

within  the  discretion  of  the  trial  court.  III.  Direct  Examination — i.  In  Gtn* 

Quaife  v,  Chicago,  etc.,   R.  Co.,  48  eraL 

Wis.  513.  Witnaat'a    Own    Oonelnaiam.  —  The 

Aepetltlon  of  Opinion  Objecttonabla. —  conclusions  of  a  witness  as  to  what  the 

Where  the  manifest  object  of  a  ques-  testimony  establishes,  founded  on  cer- 

tion  propounded  on  the  cross-exami-  tain  facts  and  on  a  part  of  the  medical 

nation  is  merely  to  obtain  a  repetition  testimony,  are  no  more  permissible  on 

of  an  expert's  opinion,  such  question  a  cross-examination  than  they  are  upon 

is  properly  excluded.     State  v.  Win-  direct,  even  though  the  object  of  such 

ter,  72  Iowa  627.  examination  be  to  test  the  witness's  ca- 

Intermptlon  by  Court. — Where  coun-  pacity  as  an  expert.     State  v.  Medli- 

sel  fails  to  make  relevant  his  cross-  cott,9Kan.  257.     In  McCarty  r.  Com. 

examination  of  an  expert,  the  court  (Ky.  1892),  20  S.W.  Rep.  229,  it  is  held 

may  interrupt  counsel  for  the  purpose  that  the  hypothetical   question  is  as 

of  correcting  his  mistake  in  this  re-  obligatory  upon  cross-examination  as 

spect,  even  though  such  interruption  upon  direct. 

may  a.ssist  the  witness  by  putting  him  2.  See  Am.  and  Eng.  Encyc.  of  Law 

upon  his  guard  against  mutters  which  (2d  ed.),  title  Docnmentary  Evidencf, 
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should  be  rigidly  confined  to  the  one  purpose  of  testing  the  com- 
petency of  the  expert,  or  the  value  of  his  opinions,^  and  should 
never  be  used  as  a  means  of  contradicting  him  generally.' 
Where,  however,  the  expert  assumes  to  base  his  opinion  upon 
the  work  of  a  particular  author,  such  work  may  be  read  to  contra- 
dict him.* 

S.  BasiB  of  OpinioiL — While,  in  the  examination  in  chief,  the  ex- 
pert can  only  be  questioned  in  a  general  way  as  to  the  reasons  of 
his  opinion,^  the  cross-examiner  is  entitled  in  every  instance  to 
demand  a  free  disclosure,  minutely  and  in  detail,  of  all  the  facts 
and  circumstances  upon  which  the  expert's  opinion  has  been 
grounded.* 

1.  Fisher  v.  Southern  Pac.  R.  Co.,  York,  60  Hun  (N.  Y.)  489;  Colton  v, 

89Cal.  399;   Bloomington  v.  Shrock,  New  York    £1.    R.  Co.,  31    Abb.  N. 

no  lU.  219;  Hess  V,  Lowrey,  12a  Ind.  Cas.  (N.  Y.  C.  PI.)  269. 
225;  State  v.  Porter,  34  Iowa  131;  State        Ohio. —  Dresback  v.  State,  38  Ohio 

V.  Winter,  72  Iowa  627 ;  People  r.  Mil-  St  365. 

lard,  53  Mich.  63;  Pinney  t^.  Cahill,48         Texas. — Leache  v.   State,   22  Tex. 

Mich.   584;    Hutchinson  v.  State,   19  App.  279. 
Neb.  262;  State  v.  Wood,  53  N.  H.484.         Wisconsin. — Quinn  v,   Higgins,  63 

S.  Forest  City  Ins.  Co.  v.  Morgan,  Wis.  664;  Uniacke  v,  Chicago,  ^tc, 

22  111.  App.  198;  State  V.  O'Brien,  7  R.  Co.,  67  Wis.  108. 
R.  1. 336;  Connecticut  Mut.  L.  Ins.  Co.         United  States. —  Chicago  v.  Greer, 

V.  Ellis,  89  111.  516;  Bloomington  v.  9  Wall.  (U.  S.)  726;  Montana  R.  Co. 

Shrock,  no  111.  219.  v.  Warren,  137  U.  S.  348. 

In  Davis  v.  State,  38  Md.  15,  the  Metbod  of  Medical  Ezamlnatton. — 
court  said :  "  Medical  books  are  not  ad-  Where  a  medical  examination  has  been 
missible  in  evidence  either  for  the  pur-  ordered  to  be  made,  opposing  counsel 
pose  of  sustaining  or  contradicting  the  may  cross-examine  the  medical  exam- 
opinion  of  a  witness."  iner  as  to  the  method  in  which  such 

8.  Bloomington  v,  Shrock,  no  111.  examination  was  conducted,  and  as  to 

219;  Connecticut  Mut.  L.  Ins.  Co.  v,  what  questions  were  put  to  the  party 

Ellis,  89  111.  516;  Forest  City  Ins.  Co.  under  examination.     Louisville,  etc., 

V,  Morgan,  22  111.  App.  198.  R.  Co.  v.  Falvey,  104  Ind.  409;  Mc- 

4.  See  supra.  III.  Direct  Bxamina-  Swyny  v.  Broadway,  etc.,  R.  Co.  (Su- 
tion.  preme  Ct.),  7  N.  Y.  Supp.  456. 

5.  California. — Razzo  v.  Varni,  81  Statements  of  Party  Examined  Physio- 
Cal.  289;  San  Diego  Land,  etc.,  Co.  v.  ally  may  be  Asked. — Where  a  medical 
Neale,  88  Cal.  50;  In  re  Mullin,  no  expert  has  testified  in  a  case  of  dam- 
Cal.  252.  ages  for  personal  injury,  he  may  be 

Illinois, — Lake  Shore,  etc.,  R.  Co.  cross-examined  as  to  what  the  plaintiff 

V.Lassen,  12  111.  App.  659;  Chicago,  said  when,  on  undergoing  the  phvsical 

etc.,  R.  Co.  V.  Cicero,  154  111.  656.  examination,  the  examiner  asked  if  he 

Indiana, — Louisville,  etc.,  R.  Co.  v.  felt  any  pain,  as  this  forms  a  part  of 

Falvey,  104  Ind.  409.  the  res  gestce.   Joslin  v.  Grand  Rapids 

Kansas. — ^Missouri,  etc.,  R.  Co.   v.  Ice,  etc.,  Co.,  53  Mich.  322. 

Haines,  10  Kan.  439;  Atchison,  etc.,  Pnrpose  of  Pli^rBloal  Examination. — ^A 

R.   Co.  V.    Blackshire,  10  Kan.  477;  medical  witness  may  not  be  cross-ex- 

State  V.  Baldwin,  36  Kan.  3.  amined  as  to  the  purpose  of  a  physical 

Massachusetts. — Ingledew  v.  North-  examination  made  by  him.      Hall  v. 

em  R,  Co.,  7  Gray  (Mass.)  86;  Dicken-  Com.,  22  W.  N.  C.  (Pa.)  25. 

son  V.  Fitchburg,  13  Gray  (Mass.)  546.  Party  Cross -examining  His  Own  Wlt- 

Nebrasha. —  BoUman    v.  Lucas,  22  ness. — A  party  cannot  call  upon  his  own 

Neb.  796.  expert  witness  **  for  the   grounds  of 

New  Hampshire. — Plummer  v.  Os-  his  opinion,  or  the  mental  process  by 

tipee,  59  N.  H.  55.  which  he  arrives  at  that  result.     That 

New    Tork. —  Kingsland    v.    New  is  a   privilege  which   is   reserved   to 
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4.  The  Hypothetical  Queition— £7.  Generally.— A  hypothetical 
question  is  equally  appropriate  upon  cross-examination  of  an  expert 
witness  as  upon  his  examination  in  chief.^ 

b.  Form— (i)  Facts  Proven. — As  in  the  direct  examination,  the 
hypothesis  on  cross-examination  may  be  framed  on  any  assump- 
tion of  facts,  according  to  the  cross-examiner's  theory,  which  falls 
within  the  legitimate  scope  of  the  evidence  adduced.^ 

(2)  Conjectural  or  Presumptive  Facts. — But  this  practice,  unlike 
the  same  rule  in  direct  examination,^  is  by  no  means  invariable, 
for,  inasmuch  as  the  principal  object  of  all  cross-examinations  is 
to  test  the  competency,  credibility,  and  accuracy  of  the  witness, 
so,  in  the  cross-examination  of  experts,  authority  is  not  wanting 
to  the  effect  that  hypothetical  questions,  especially  those  having 
this  end  in  view,  may  be  based  upon  facts  wholly  conjectural  or 
presumptive,  and  which  the  evidence  adduced  neither  establishes 
nor  tends  to  establish.^ 

the  other  side  upon  cross-examination,  etc.,  R.  Co.  v.  Webb,  97  Ala.  157.  Con^ 

if  they  desire  to  avail  themselves  of  it."  /ra,  Smalley  i'.  Appleton,  75  Wis.  18; 

Kingsland  v.  New  York,  60  Hun  (N.  People  v,   Dunne,  80  Cal.  34.    In  the 

Y.)^489.  latter  case,  however,  the  object  of  the 

1.  Louisville,  etc.,  R.  Co.  v.  Falvej,  introduction  of  an  unproven  fact  into 

104  Ind.  409;   Geisendorff  v.  Eagles,  the  hypothetical  question  was  not  so 

106  Ind.  30;  Louisville,  etc.,  R.  Co.  v.  much' to  prove  the  witness's  knowledge 

Wood,  113  Ind.  544.  as  to  suggest  a  doubt  in  the  minds  of 

'*  In  cross-examining  a  medical  ex-  the  jury, 

pert,  it  is  proper  for  the  cross-examin-  In  the  case  of  State  v.  Stokeley,  16 

ing  counsel  to  state  hypothetical  cases  Minn.  282,  it  was  held  that  "it  isim- 

for  the  purpose  of  testing  the  skill  and  proper,  on  cross-examination,  to  as- 

knowledge  of  the  witness."     Louis-  sume  facts  to  have  been  proved  which 

ville,  etc.,  R.  Co.  v.  Falvey,  104  Ind.  have  not  been;  especially  when  it  is 

409.    To  the  same  effect,  see  Davis  v.  for  the  purpose  of  getting  the  opinion 

State,  35  Ind.  498;  Augsbury  v.  Peo-  of  an  expert  on  a  mere  hypothesis,  not 

pie   (Supreme    Ct.),   i   N.  Y.   Crim.  to  test   his   skill  or  accuracy,  bnt  to 

Rep.  399.  obtain  evidence  in  support  of  the  de- 

Qn^Btlon  Hypothetical  in  Part. — It  is  fense." 

permissible  to  ask  a  medical  expert,  HsTpotbeslB  Baaed  on  Opposisg  Thooiy. 

upon    cross-examination,    a    question  — Where  counsel  for  one  side  has  ex- 

partly  hypothetical  and  partly  based  ercised  his  privilege  of  propounding  to 

upon  a  personal  examination  of  the  his  expert  witness  a  question  upon  his 

party.     Joslin  v.  Grand   Rapids  Ice,  theory  of  the  evidence,  counsel  for  the 

etc.,  Co.,  53  Mich.  322.  other  side  may  cross-examine  such  wit- 

S.  Conway  v.  State,  118  Ind.  482;  ness  upon  any  other  set  of  facts  as- 

Davidson    v.    State,    135    Ind.     254;  sumed  by  him  to  have  been  proved  bj 

Tucker  v.  Ely,  20  N.  Y.  Wkly.  Dig.  the  evidence,  or  upon  a  hypothedcal 

66 ;    Augsbury   v.   People    (Supreme  case  put  by  him.     Davis  v.  State,  35 

Ct),  I  N.  Y.  Crim.  Rep.  299;  People  v,  Ind.  496;  Grubb  v.  State,  117  Ind.  377* 

Lake,  12  N.  Y.  3^8.  Compare  Rush  v.  Megee,  36  Ind.  69. 

8.  See  supra.  III.  2.    The  HypotheU  Denial  of  Such  Ri^ki— How  Cured, 

teal  Buestion-^.  Its  Form.  — Where  the  right  of  thus  crosi-cx- 

4.  Sever  V.  Spangler  (Iowa  1895),  61  amining  is  denied,   the  error  will  be 

N.  W.  Rep.  1072;  State  v,  Reddick,  7  cured  if  the  party,  upon  calling  the 

Kan.  143 ;  Bathrick  v.   Detroit  Post,  witness  in  his  own  behalf,  afterwards 

etc.,   Co.,  50  Mich.    629;   People  v,  proves  what  he  had  desired  to  prove 

Lake,  12  N.  Y.  358;  Dilleber  t^  Home  on  the  cross-examination.    Grubb  v, 

L.  Ins.  Co.,  87  N.   Y.   79;  People  v.  State,  117  Ind.  277. 

^ufl;sbury,  97  N.  Y .  501 ;  ^^nsaa  City,  Opinion  Iknponlbie  on  'Bjvf^bM^'' 
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y.  BsEXAimrATioir. — The  rule  that  an  expert  cannot  be  asked 
his  opinion  as  to  the  merits  of  the  case  on  trial  is  equally 
applicable  to  his  reexamination  as  to  his  examination  in  chief.^ 

YI  The  Avbweb — 1.  Basis  of  Opinion — a.  Generally. — Since 
the  especial  object  of  expert  testimony  is  to  enlighten  the  court 
and  jury  upon  facts  not  ordinarily  known,  but  requiring  for  their 
comprehension  peculiar  skill  and  learning,  it  is  consequently 
proper  for  the  expert  to  disclose  in  his  answer  the  reasons  and 
ground  upon  which  his  opinion  is  based,  in  order  to  give  value  to 
that  opinion.^ 

Where  a  witness  is  asked  a  hypothet-  ings  v.  Rider,  99  Mass.  623 ;  Sexton  v. 

ical  question,  not  onlj  framed  upon  un-  North    Bridgewater,    116    Mass.   200; 

proven  facts,  but  upon  the  assumption  Demerritt  v.  Randall,  116  Mass.  331 ; 

of    facts  of  such  a  character  that  an  Hawkins  v.  Fall  River,  119  Mass.  94.; 

expert  opinion  is  impossible,  the  ques-  Eidt  v.  Cutter,  127  Mass.  522 ;  Com.  v. 

tion    is    objectionable.     Thornton    v.  Leach,    156    Mass.    99;    Williams    v, 

Thornton,  39  Vt.  122.  Taunton,  125  Mass.  34. 

1.  Stillwater  Turnpike  Co.  v.  Coo-  Missouri. — Benjamin  v.  Metropoli- 

ver,  26  Ohio  St.  520.  tan  St.  R.  Co.,  50  Mo.  App.  602 ;  Riley 

BepetitUm  of  ^pothesls  Unnecessary,  t;.  Sparks,  52  Mo.  App.  572 ;  Fitzger- 

— Where  an  expert  has  been  examined  aid  v.  Hay  ward,  50  Mo.  516. 

in    chief,     and   cross-examined    upon  North  Carolina. — McLeary  v.  Nor- 

hypothetical  statements  of  fact,  it  is  un-  ment,  84  N.  Car.  235. 

necessary  to  incorporate  the  hypothe-  Pennsylvania, — Sullivan  t^.  Com., 93 

sis  in  a  question  put  upon  his  reex-  Pa.  St.  284. 

amination,    as    the    question  will  be  Tennessee. — Boyd  v.  State,   14  Lea 

assumed   to  rest  upon  the  same  hy-  (Tenn.)  x6i. 

pothesis  contained  in  the  cross-exam-  Texas. — Rogers  v.  Crain,   30  Tex. 

ination.     McGinnis  v,   Kempsey,    27  284 ;  Leache  v.  State,  22  Tex.  App.  279. 

Mich.  363.  England. — Stephenson  v.  River  Tyne 

CWUateral  Katten  referred  to  in  cross-  Imp.  Com'rs,  17  W.  R.  590. 

examination  may  not  be  inquired  of  Illustrations    of    Witness's    General 

in    the    reexamination   of  an   expert.  Knowledge   and  Experience. — The  fact 

Hunt  V.  Boston,  152  Mass.  168.  that  a  witness's  answer  gives  a  prac- 

3.  Alabama,--^ho6)L  v.  Pate,  50  Ala.  tical  illustration  of  part  of  his  eeneral 

91.  knowledge  and  experience  on  the  sub- 

California, — San  Diego  Land,  etc.,  ject  in  question  is  not  improper  nor 

Co.  V.  Neale,  88  Cal.  50.  prejudicial.    Citizens'  Gas  Light,  etc., 

Georgia. — ^Augusta,  etc.,  R.  Co.  v.  Co.  v.  O'Brien,   118  111.   174.     Thus, 

Dorsey,  68  Ga.  228.  where  an  expert  was  testifying  as  to 

Illinois. — Citizens'  Gas  Light,  etc.,  whether    an     engineer    might     have 

Co.  V.  O'Brien,  118  111.  174;  Chicago  stopped  his  engine  under  certain  cir- 

West  Div.  R.  Co.  t;.  Lambert,  119  111.  cumstances,  he  might,  in  giving  his  rea- 

255 ;  Chicago,  etc.,  R.  Co.  v.  Cicero,  sons  for  his  statement,  and  by  way  of 

154  111.  656;  Sanitary  Dist.  v.  Lough-  illustration  as  to  what  could  be  done, 

ran,  160  111.  362;  Illinois,  etc.,  R.  Co.  state  what  he  himself  had  done,  not 

V.  Von   Horn,   18  111.  257;  Butler  v,  only  with   an  engine,    but    with    an 

Mehrling,  15  111.  488.  engine  and   train   of  cars.     Augusta, 

Iowa. — Muldowney  v.  Illinois  Cent,  etc.,  R.  Co.  v.  Dorsey,  68  Ga.  228. 

R.  Co.,  39  Iowa  615.  Sdentlflc  Facts. — An  expert,  in  giv- 

Kansas. — State  i;.  Baldwin,  36  Kan.  i.  ing  his  opinion,  may  also  state  facts 

Maine, — Lewiston  Steam  Mill  Co.  v,  which   are  the  result  of  a  scientific 

Androscoggin  Water  Power  Co.,  78  knowledge  or  professional  ski  11.    Tones 

Me.  274.  V.  Angell,  95  Ind.  376;  McDonald  v, 

Massachusetts. — Keith   v.   Lothrop,  McDonald,  142  Ind.  55;  Emerson  v. 

10  Cush.  (Mass.)  453;  Dickenson   v.  Lowell  Gas  Light  Co.,  6  Allen  (Mass.) 

Fitchburg,  13  Gray  (Mass.).  546;  Com.  146;  Williams  v.  Taunton,  125  Mass. 

v.  Webster,  5  Cush.  (Mass.)  301 ;  Hast-  34;   Eidt  v.  Cutter,   127  Mass.  522; 
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Coilftttral  Matton. — In  giving  his  opinion,  the  expert  may  not, 
however,  detail  purely  collateral  matters,  unconnected  in  any 

manner  with  the  case  on  trial,  in  support  of  his  opinion.^ 

b.  Necessity  of  Assigning. — As  to  whether  or  not  it  is 
obligatory  upon  an  expert,  in  giving  his  opinion,  to  assign  the 

Taft  V,  Brookljn  Heights  R.  Co.,  14  of  supporting  his  opinion  as  to  the 

Misc.  Rep.  (Brooklyn  City  Ct.)  390 ;  sanity  of  a  testator,  be  allowed  in  his 

Matteson  v.  New  York  Cent.  R.  Co.,  answer  to  recount  a  description  given 

62    Barb.    (N.   Y.)   364;   Merchants',  him  by  a  monomaniac  of  the  derelop- 

etc,    Mut.   Ins.   Co.   v,   Washington  ment  of  his  own  disease.    Wood  v. 

Mut.  Ins.  Co.,   I   Handy  (Ohio)  408;  Sawyer,  Phil.  L.  (N.  Car.)  351. 
Olmsted   v,   Gere,    100    Pa.   St.    127;        In  Bollman  v.  Lucas,  22  Neb.  796, 

Bowen  v.  Huntington,  35  W.  Va.  682.  the  court  said :  *'  When  an  expert,  or 

When  Founded  on  Incompetent  Pacts,  one  who,  on  account  of  his  possessing 

— Where  a  witness's  opinion  is  based  special   knowledge  or  experience,  is 

entirely  upon  incompetent  and  inad-  permitted  to  give  his  opinion  or  judg- 

missibfe  matters,  or  it  is  shown  that  ment  on  a  question  of  quality  or  value, 

such  matters  are  the  chief  elements  in  if  he  is  permitted  to  give  the  source  of 

the  calculations  which  lead  to  his  con-  his  special  knowledge,  experience,  or 

elusions,  such  opinion  should  be  re-  skill,  he  will  be  coniined  to  general 

jected.    San  Diego  Land,  etc.,  Co.  v.  statements,  and  will  not  be  permitted 

Neale,   88  Cal.  50;  Hunt  v.  Boston,  to  narrate  the  facts  and  circumstances 

152  Mass.  168.    See  also  supra^   III.  of  a  special  transaction  for  the  pur- 

Direct  Examination.  pose  of  enabling  the  jury  to  compare 

Extracts  fkt>in  Expert's  Own  Book. — An  the  facts  and  results  of  such  transac- 

expert  cannot,  in  his  answer,  read  from  tion  with  those  of  the  case  on  trial, 

a  work  of  which  he  is  the  author,  in  and  in  that  manner  impress  them  with 

support  of  his  testimony.-  This  is  upon  the  soundness  of  his  opinion  or  judg- 

the  ground  that  the  witness  would  not  ment." 

have  been  allowed  to  testify  to  fitate-  Contnir—Answw  Mot  OoBflaed  to  Ele- 
ments made  in  books  of  other  authors,  meats  or  Incidents  In  BTldsnee.— In  the 
Mix  V.  Staples  (Supreme  Ct.),  17  N.  case  of  Taft  v,  Brooklyn  Heights  R. 
Y.  Supp.  775.  See  also  Matter  of  Ma-  Co.,  14  Misc.  Rep.  (Brooklyn  City  Ct.) 
son,  60  Hun  (N.  Y.)  46.  390,  a  witness  who  had  never  seen  the 

Refreshing   Memory  hy  Beferenca  to  patient  was  asked  to  account  for  certain 

Memorandum. — A  witness    may    refer  results  upon  a  given  state  of  facts  pro- 

to  a  memorandum  to  refresh  his  mem-  pounded  to  him.     This  he  did  accord- 

ory  relating  to  the  facts  about  which  ing  to  his  professional  knowledge  and 

he  is  called  to  testify.     Thus,  where  an  experience.     The  court  said:  "  If  the 

expert  has  made  a  written  report  of  answer  introduced  elements  or  inci- 

estimates  computed,  he   may,  in  his  dents  not  previously  in  evidence,  that 

testimony  upon   the    point,    refer  to  constituted  no  objection  to  the  answer, 

such  report  for  the  purpose  of  refresh-  To  ask  a  witness  as  an  expert  to  ac- 

ing  his  memory.     Riordon  v,  Davis,  9  count,  if  he  could,  for  certain  results. 

La.  239.  and  then  to  confine  him  in  his  answer 

1.  Home  V,  Williams,  12  Ind.  324;  to  those  matters  only  which  were  al- 

Lincoln  v.  Taunton  Copper  Mfg.  Co.,  ready  in  evidence,  would,  it  seems  to 

9  Allen  (Mass.)   181;    St.  Louis  Gas  us,  present  a  barrier  to  a  truthful  an- 

Light  Co.  V.  American  F.  Ins.  Co.,  33  swer  to  the  question." 
Mo.  App.  348;  Swenson  v.  Brooklyn        Oontnidietlon  of  (MUatertl  Kattcn.— 

Heights     R.    Co.,     15     Misc.     Rep.  Where,  however,  an  expert  has  been 

(Brooklyn  City  Ct.)  69;  Olmsted   v^  questioned  in  cross-examination  upon 

Gere,  100  Pa.  §t.  129.  matters  wholly  collateral  to  the  case, 

Thus  a  medical  witness  was  not  al-  other  witnesses  cannot,  therefore,  be 

lowed  to  give,  as  illustrating  his  opin-  called  for  the  purpose  of  contradicting 

ion  as  an  expert,  instances  of  a  similar  him  upon   such  matters.     Home  v. 

kind  occurring  in  his  practice.    Home  Williams,  12  Ind.  324.     See  also  St 

V,  Williams,  12  Ind.  324.  Louis  Gas  Light  Co.  v.  American  F. 

Nor  will  an  expert,  for  the  purpose  Ins.  Co.,  33  Mo.  App.  348. 
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reasons  upon  which  it  is  based,  the  authorities  differ.  Accord- 
ing to  some  decisions  the  expert  is  not  obliged  to  state  the 
reasonings  or  grounds  upon  which  he  bases  his  opinion ;  ^  while, 
according  to  other  decisions,  the  witness  must  show  the  circum- 
stances and  facts  upon  which  his  opinion  is  based.^ 

8.  Opinion  Confined  to  Hypothesis. — The  answer  of  an  expert 
witness  to  a  hypothetical  question  should  be  confined  to  the  facts 
as  stated  in  such  question,  without  recourse  to  other  facts  within 
his  own  knowledge.' 

1.  Raxzo  V,  Varni,  8i  Cal.  289;  Au-  Opinion  Based  on  Statement  of  IiUnred 

gusta,  etc.,  R.  Co.  x).  Dorsej,  68  Ga.  Party. — Where  the  opinion  of  a  medi- 

228.    See  also  Lake  Shore,  etc.,  R.  Co.  cal  expert  is  based  upon  the  statements 

V.  Lassen,  12  111.  App.  659;   Doe   v.  made  to  him  by  an  injured  party,  he 

Reagan,  5  Blackf.  (Ind.)  219.  must,  in  giving  his  opinion,  detail  such 

"  The  law  is  that  experts  may  give  statements.     Van  Winkle  v.  Chicago, 

their  opinions  upon  the  matter  under  etc.,   R.  Co.   (Iowa   1895),  61  N.  W. 

investigation,  where  such  opinions  are  Rep.  929.     Compare  McLeary  v.  Nor- 

admissible,  without  giving  any  reason  ment,  84  N.  Car.  235. 

for  their  opinions.   Others  than  experts  Opinion  Based  on  Personal  Examina- 

may  swear  to  their  opinions  or  belief,  tlon. — Where  an  expert  bases  his  opin- 

giving  their  reasons  therefor."     Au-  ion  upon  a  personal  examination  of  an 

gusta,  etc.,  R.  Co.  v.  Dorsey,  68  Ga.  injured   party,  it  is  essential  that  he 

228.  should  state  the  facts  on  which  such 

In  the  case  of  Razzo  v.  Varni,  81  Cal.  opinion  is  founded.  Hitchcock  v.  Bur- 
289,  it  is  held  that  a  witness  is  not  re-  gett,  38  Mich.  501 ;  Dickinson  v.  Bar- 
quired  to  state  the  reasons  or  grounds  ber,  9  Mass.  225;  Hathorn  v.  King,  8 
on  which  he  estinvites  the  amount  of  Mass.  371 ;  Jefferson  Ins.  Co.t^.  Cotheal, 
damage  to  which  he  testifies,  before  he  7  Wend.  (N.  Y.)  72 ;  Matteson  v.  New 
can  testify  to  such  estimate.  The  party  York  Cent.  R.  Co.,  62  Barb.  (N.  Y.) 
calling  the  witness  may  ask  for  such  364.  See  also  Com.  v,  Crossmiire,  156 
reasons  or  not,  as  he  chooses.    They  Pa.  St.  304. 

may  be  made  the  subject  of  cross-ex-  Opinion  Based  on  Eyldenoe. — An  ex- 

ammation  by  the  opposing  counsel,  in  pert  can  never  be  safely  permitted  to 

which  great  latitude  should  be  allowed,  state  that  he  has  read  or  heard  the  tes- 

but  if  opposing  counsel  fail  to  avail  timony  of  a  witness  or  witnesses,  and 

themselves  of  such  cross-examination  then  base  his  opinion  upon  such  testi- 

they  cannot  object  to  the  evidence  for  mony  without  stating  the  particular 

the  reason  that  no  grounds  of  the  esti-  points  of  the  evidence — the  facts  upon 

mate  were  stated.  which  he  rests  his  conclusion.   People 

S.  Brabo    v,   Martin,    5    La.    275;  t;.  Aikin,  66  Mich.  460;  Carpenters. 

Blanchard  v,  Blanchard,  7   La.  Ann.  Leavitt,   10  Misc.   Rep.  (N.   Y.  City 

529;  Chandler  v.  Barrett,  21  La.  Ann.  Ct.)  49;  Frankfort  v.  Manhattan  R. 

58;  Dcjol  V,  Johnson,  12  La.  Ann.  853;  Co.,  12  Misc.  Rep.  (N.  Y.  C.  PI.)  13; 

Butterfield  v,  Gilchrist,  63  Mich.  155 ;  Webster  t/. White  (S.  Dak.  1896),  66  N. 

White  V.  Bailey,  10  Mich.  155;  Kemp-  W.  Rep.  1145. 

sey  V.  McGinniss,  21  Mich.  123;  Gib-  S.  Wichita    v,    Coggshall,    3   Kan. 

son  V.  Gibson,  9  Yerg.  (Tenn.)  329;  App.  540;  Fuller  v.  Jackson,  92  Mich. 

Lore   V.  Truman,  10  W.  L.  J.  (Ohio)  ig^.   Contra,  Taft  v,  Brooklyn  Heights 

250;  Koons  V.  State,  36  Ohio  St.  195;  R.  Co.,  14  Misc.  Rep.  (Brooklyn  City 

Clark  v.  State,  12  Ohio 483.  Ct.)  390;    Hathaway   v.   National  L. 

In  the  case  of  Louisville,  etc.,  R.  Co.  Ins.  Co.,  48  Vt.  335.  In  the  latter 
V,  Falvey,  104  Ind.  409,  the  court  uses  case  it  was  held  that  answers  to 
the  following  language:  **  We  have  hypothetical  questions  are  not  objec- 
already  said  that  the  medical  witness  tionable  because  they  include  con- 
must  state  to  the  jury  all  the  facts  siderations  not  referred  to  in  the 
within  his  own  knowledge  which  he  question  as  constituting  the  basis  of 
takes  into  consideration  in  forming  his  the  opinion  given,  and  such  as  the 
opinion."  testimony    tends    to    prove,    and    as 
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711  iFBTBUCTiov  TO  JuBT— 1.  In  General — ^The  general  rule  of 

evidence,  that  the  weight  of  the  testimony,  as  distinguished  from 

its  competency  or  admissibility,  is  for  the  jury,  applies  equally  to 
the  testimony  of  expert  witnesses,  and  consequently,  in  its  instruc- 
tions, it  is  a  fundamental  maxim  that  the  court  must  jealously 
guard  against  trespassing  in  this  respect  upon  the  peculiar  province 
of  the  jury.* 

might  properlj  have  been  included  in  Hampton  v.  Massey,  53  Mo.  App.  501; 

the  question.  Cosgrove  v.  Leonard   (Mo.  1896),  33 

ABsunptlon  of  Fact  \sj  Bzport. — Ex-  S.  W.  Rep.  777. 
perts  will  not  be  allowed  in  their  an-  Nebraska, — Sioux  City,  etc.,  R.  Co. 
swers  to  assume  the  facts  from  the  v,  Finlayson,  16  Neb.  578. 
testimony.     People    v,     Millard,     53  New  Jersey, — Haulenbeckt;.  Crook- 
Mich.  63.  right,  23  N.  J.  Kq.  407. 

1.  Alabama, —  Mitchell  v.  State,  58  New  Tork, — Roberts  v.  Johnson, 58 

Ala.  417;  Gunter  v.  State,  83  Ala.  96;  N.   Y.  613;  Case  r.  Perew,  46  Hnn 

Louisville,    etc.,   R.    Co.  v,   Malone  (N.  Y.)  57. 

(Ala.  1896),  ao  So.  Rep.  33.  North   Carolina. — Sikes  r.  Paine, 

Arkansas, — Tatum  v.  Mohr,  21  Ark.  10  Ired.  L.  (N.  Car.)  280;  State  v. 

349.  Clark,   12   Ired.   L.    (N.  .Car.)    151; 

Georgia, — Bertody  v.  Ison,  69  Ga.  State  v,  Secrest,  80  N.  Car.  450. 

317 ;  Anderson  v,  Barksdale,  77  Ga.  86.  Okio,  —  Rothschild    v.    Hudson,  6 

Illinois, — Keithsburg,  etc.,  R.   Co.  Cine.   Wkly.  L.   Bui.   732,  in    which 

V,  Henry,  79  111.  290.  case  the  court  was  upheld  in  refusing 

Indiana, —  Humphries  v,  Johnson,  to  take  the  case  from  the  jury  because, 
20  Ind.  190;  Davis  v.  State,  35  Ind.  while  an  expert  was  testifying,  the 
496;  Forgey  v.  Cambridge  City  First  counsel  interjected  certain  objection- 
Nat.  Bank,  66  Ind.  123;  Snyder  v.  able  remarks;  Miami,  etc..  Turnpike 
State,  70  Ind,  349 ;  Eggers  v,  Eggers,  Co.  v,  Baily,  37  Ohio  St  104. 
57  Ind.  461 ;  Blough  v,  Farrj  (Ind.  Pennsylvania,  —  Delaware,  etc, 
1896),  43  N.  £.  Rep.  560;  Johnson  i;.  Steam  Towboat  Co.  v.  Starrs,  69  Pa. 
Thompson,  72  Ind.  167;  Fulwider  v,  St.  36;  Pannell  v.  Com.,  86  Pa.  St. 
Ingels,  87  Ind.  414.  260,  reversing  9  Lane.  Bar  (Pa.)  82; 

lotva. — State  v.  Cole,  63  Iowa  695;  Wells  v.  Leek,  151  Pa.  St.  431. 

Bever  v,  Spangler  (Iowa  1895),  61  N.  Rkode  Island. —  Howard  v,  Provi- 

W.  Rep.  1072.  dence,  6  R.  I.  514. 

Kansas, — Atchison,  etc.,  R.  Co.  v,  Souik  Dakota, — Glecklerv.  Slavens, 

Thul,  32  Kan.  255 ;  Ball  v,  Hardesty,  5  S.  Dak.  364. 

38  Kan.  540.  Vermont. — ^Tillotson  v.  Ramsay,  51 

Louisiana. — State  v,  Bailey,  4  La.  Vt.  309. 

Ann.  376;  Chandler  v,  Barrett,  21  La.  United    States.  —  Congress,    etc., 

Ann.  58.  Spring  Co.  v,  Edgar,  99  U.  S.  645. 

MassackHsetts,^Vf\i\t^v.Y\tMa\XT%  General  AfOxmatlye  Gharga.  — "  How 

R.  Co.,  136  Mass.  321.  much  weight,  whether  little  or  great, 

Michigan. — Watson  v,  Watson,  58  is  to  be  accorded  to  evidence  legally 

Mich.    507;    Maynard  v,  Vinton,   59  admitted,  is  a  question  going  to  its 

Mich.  139;  Rivard  v,  Rivard  (Mich,  sufficiency,  and  is  one  purely  for  the 

1896),  66  N.   W.    Rep.   681;   Fox  v,  jury,  not  the  court,  except  in  cases 

Peninsular  White  Lead,  etc..  Works,  where  the  general  affirmative  charge 

84  Mich.  676.  is  authorized."    Gunter  r.  State,  83 

Minnesota, — Bennison  v,  Walbank,  Ala.  96. 

38  Minn.  313;  Stevens  v.  Minneapolis,  Thus,  where  an  instruction  told  the 

42  Minn.  136.  jury  that,  in  weighing  the  testimony 

Missouri, — St.  Louis  Gas  Light  Co.  of  experts,   they  must    consider  the 

V.  American  F.  Ins.  Co.,  33  Mo.  App.  degree  of  learning  and  skill  which  the 

348 ;  Price  V,  Connecticut  Mut.  L.  Ins.  latter  were  shown  to  possess,  and  base 

Co.,  48  Mo.  App.  281,  which  applies  their  estimate  on  this  alone,  it  watf 

the  rule  to  the  case  of  the  lower  court  held  that  the  instruction  was  improper, 

sitting    as    both    judge     and     jury;  for,  in  the  language  of  the  court,  "  it 

774  Volume  VIII. 


iBStnietton  to  Jury.      .  EXPERT  WITNESSES.  In  General. 

SUtlAg  the  Bnlee  Begnlatiiig  Eitimatee  of  ETidenoe. — While  the  Court  may 
not  infringe  this  right  of  the  jury  to  determine  the  weight  of  the 
evidence,  it  is,  however,  proper  for  it  to  announce  to  them  rules 
sanctioned  by  reason  and  experience  to  enable  them  to  rightly 
weigh  the  evidence  submitted  to  them.^ 

Witlidraw^  of  Inoompetent  Testimony. — It  is  the  province  of  the  court, 
by  its  instructions,  to  withdraw  wholly  expert  as  well  as  all 
other  testimony  which  is  incompetent,  from  the  consideration  of 
the  jury,  notwithstanding  its  previous  admission.^   . 

gave  too  much  prominence  to  the  mere  etc.,  R.  Co.,  3^  Fed.  Rep.  415;  Lore  v, 

skill  of    the  expert,   leaving    out    of  Truman,  10  W.  L.  J.  (Ohio)  250.    See 

view  his  credibilitj  as  exhibited   bj  also  In  Goods  of  Hindmarch,  L.   R.  i 

his  conduct  and  bearing  on  the  wit-  P.  307;  Nelson  v,  Bridport,  8  Beav. 

ness  stand,  and  invaded  the  province  538. 

of  the  jurj  in  attempting  to  set  too  3.  State    v.    Gould,    40   Kan.    258; 

narrow  limits  to  their  exclusive  prov-  Wichita  v,  Coggshall,   3   Kan.  App. 

ince  of  judging  the  value   and  force  540;  Moore  v.  State,  17  Ohio  St.  521 ; 

of  such  testimony."     Blough  v,  V2STy  Delaware,  etc.,  R.  Co.  v,  Roalefs,  70 

(Ind.  1895),  40  N.  £.  Rep.  70.  Fed.   Rep.   21.     See  also  Somerville, 

For  another  example  of  an  instruc-  etc.,  R.  Co.  v.  Doughty,  22  N.  J.  L. 
tion  violating  the  rule  that  the  court  495;  Atkins  v,  Manhattan  R.  Co.,  57 
must  not  infringe  the  right  of  the  jury  Hun  (N.  Y.)  102;  NiendorflP  v.  Man- 
to  weigh  the  evidence,  see  the  case  of  hattan  R.  Co.,  4  N.  Y.  App.  Div.  46. 
Stone  V.  Chicago,  etc.,  R.  Co.,  66  Caution  that  Evidence  la  Not  Opinion. 
Mich.  76.  — In  the  case  of  St.  Louis  Gas  Light 

Hypotlietteai  Charge. — It  would  seem  Co.  v.  American  F.  Ins.  Co.,  33  Mo. 

to  be  improper  for  the  court  to  give  App.  348,  it  was  held  that**  the  judge's 

the  jury  a  hypothetical    charge    not  intimation  that  he  permitted  an  an- 

based  upon  the  testimony,  thus  mis-  swer  to  stand  because  he  took  it  to  be 

leading  them  and  perhaps    inducing  the  statement  of  a  fact,  and  not  the 

them   to  base  their  verdict  thereon,  expression  of  an  opinion,  was  a  suffi- 

Kraatz  v.  Brush  Electric  Light  Co.,  cient  caution  to  the  jury  that,  as  a 

82  Mich.  457.  mere  expression  of  opinion,  it  was  in- 

Baqnast  Necessary  for  Foller  Instmo-  admissible." 

tlon. — Where  a  party  desires  the  court  iniresponaive  Answer. — Where  the  an- 

to  instruct  the  jury  more  fully  with  swer  of  an  expert  is  unresponsive  to 

reference  to  expert  testimony,  it  is  es-  the  hypothetical  question,  and  states 

sential  that  he  should  request  the  same,  facts    incompetent    as    evidence,    the 

Bertody  v.  Ison,  69  Ga.  317.  court  may  properly  direct  the  jury  not 

1.  Whitaker  v.  Parker,  42  Iowa  585 ;  to  consider  it.    Wichita  v,  Coggshall, 

Prentis  v.  Bates,  88  Mich.  587;   Har-  3  Kan.  App.  540. 

rison  v.  Rowan,  3  Wash.  (U.  S.)  580;  Ez Parte  Personal Bzaminatlon  —  Opln- 

GoU  V.  Manhattan  R.  Co.,  57  N.  Y.  Ion  Based  on. —  The  fact  that  a  medical 

Super.  Ct.  74;  Tillotson  v,  Ramsay,  expert  bases  his  testimony  upon  an  ex 

51  Vt.  309.  parte  examination,  or,  in  other  words, 

Means  of  Knowledge. — It  is  always  that  he  made  his  examination  at  the 
proper  to  instruct  the  jurv  that,  in  es-  instance  of  one  side,  and  not  at  the  ap- 
timating  the  probative  force  of  ex-  pointment  of  the  court,  does  not  ren- 
pert  testimony,  they  should  consider  der  it  incompetent,  and  is  matter  going 
the  opportunity  and  means  of  knowl-  not  to  the  admissibility,  but  rather  to 
edge  possessed  by  such  experts,  as  the  weight,  of  his  testimony.  Missis- 
shown  by  the  testimony.  State  v,  sippi,  etc.,  R.  Co.  v,  Ayres,  16  Lea 
Hinkle,  6  Iowa38o;  Bennison  v.  Wal-  (Tenn.)  725.  The  court  said  in  this 
bank,  38  Minn.  313 ;  Roberts  v.  John-  case :  **  The  authorities  cited  in  sup- 
non,  58  N.  Y.  613;  Wells  v.  Leek,  151  port  of  this  objection  [1.  e.,  that  exam- 
Pa.  St.  431 ;  Union  Ins.  Co.  v.  Smith,  ination  was  ex  parte]  are  merely  cases 
124  U.  S.  405;  ^tna  L.  Ins.  Co.  v.  in  which  the  court,  upon  the  applica- 
Ward,  140  U,  S.  76 ;  Laflin  v,  Chicago,  tion  of  one  or  both  parties,  has  appoint- 
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Opinion  Vot  Binding  on  Jnry. — It  is  a  corollary  of  the  rule  just  given 

that  the  weight  of  the  evidence  is  for  the  jury  alone,  that  the 
jury  are  never  bound  thereby,^  but  should  consider  it  in  connec- 
tion with  every  other  fact  and  circumstance  laid  before  them  in 

arriving  at  their  conclusion.* 

ed  experts  to  make  an  examination  of  Minneapolis,  ^  Minn.  136;  Olson  v. 

the  person  injured.  *  *  *  This  is,  no  Gjertsen,  43  Minn.  407. 

doubt,  the  best  mode  of  obtaining  the  Missouri, -^^t-  Louis  Gas  Light  Co. 

testimony  of  experts."   See  also  infra^  v,  American  F.  Ins.  Co.,  aS  Mo.  App. 

Vin.  Selection,  348. 

Conflict  of  Testimony. —  The  fact  that  New  Tork, — ^Bramble  v.  Hunt,  68 

several  experts  have  given  conflicting  Hun   (N.  Y.)   204;   People  v,  Mcct- 

opinions  will  not  justify  the  court  in  gomery,   13  Abb.  Pr.  N.  S.  (Monroe 

withdrawing  the  same  from  the  con-  County  Oyer  &  T.   Ct.)   255,   note; 

sideration  of  the  jury,  who  are  always  Brehm  v.  Great  Western  R.  Co^  34 

entitled  to  consider  all  the  evidence,  Barb.  (N.  Y.)  256. 

and  to  give  preference,  if  they  choose,  Rhode  Island, — Fletcher  v,  Seckell, 

to  the  weight  of  one  witness  over  that  i  R.  I.  267. 

of  another.     Vanvalkenberg  v.  Van-  South  Carolina. — ^Jones  v.  Fitspat- 

valkenberg,  90  Ind.   433;   People  v.  rick  (S.  Car.  1896),  24  S.  E.  Rep.  1030. 

Montgomery,  13  Abb.  Pr.  K.  S.  (Mon-  United  States, — ^Head  v,  Hargrave, 

roe  County  Oyer  &  T.  Ct.)  207.     Com'  105   U.  S.  45;  ^tna  L.  Ins.  Co.  v, 

pare  Bennison  v,  Walbank,  38  Minn.  Ward,  140  U.  S.  76;  Jensen  v.  Norton, 

313.  7  U.  S.  App.  103;  Home  Ins.  Co.  v. 

Nor  will  the  court,  under  such  cir-  BaltimoreWarehouseCo.,93  U.  S.527; 

cumstances,  be  justified  in  instructing  Laflin  v,  Chicago,  etc.,  R.  Co.,  33  Fed. 

the  jury  that  those  experts  who  found  Rep.  415;  St.  Louis,  etc.,  R.  Ca  v, 

their  opinion  upon  actual  knowledge  Phillips, 66  Fed.  Rep.  35. 

are  entitled  to  greater  credit  than  those  England, — Rowley  v,  London,  etc, 

who  simply  give  their  testimony  upon  R.  Co.,  L.  R.  8  Exch.  221. 

hypothetical     questions.      Bever     v.  Jury  at  Liberty  to  R^ect  Testtmoiiy.^ 

Spangler  (Iowa  1895),  61  N.  W.  Rep.  In  the  case  of  .^tna   L.  Ins.   Co.  v, 

1072.     See  also  Breck  v.  State,  4  Ohio  Ward,  140  U.  S.  76,  it  was  held  not  to 

Cir.  Ct.  Rep.  160;  Langford  v,  Jones,  be   error  in  the  court  to  instruct  the 

18  Oregon  307 ;  Watson  v.  Watson,  58  Jury  that  they  were  at  liberty  to  reject 

Mich.  507.  the  diagnosis  of  a  medical  witness  of* 

1.  Alabama, — Alabama  G.  S.  R.  Co.  fered  on  behalf  of  the  defendant,  if  they 

V,  Hill,  93  Ala.  514.  had  no  confidence  in  his  skill  and  ex- 

Cali/ornia, '-^Mche&n  v.  Crow,  88  perience,   the  same  having  been  a»- 

Cal.  644.  sailed  by  the  plaintiff's  testimony.  See 

Colorado, — Kilpatrick  v.  Haley,  6  also  State  v.  Cole,  63  Iowa  695. 

Colo.  App.  407.  8.  See  cases  in  preceding  note. 

Illinois, — ICeithsburg,  etc.,  R.  Co.  v,  •*  Expert  testimony  is  entitled  to  con- 
Henry,  79  111.  290.  sideration  in  connection  with  the  facts 

Indiana, — Humphries  v,    Johnson,  upon  which  it  is  based,  and  is  intended 

20  Ind.  190;  Guetig  v.  State,  66  Ind.  94.  to  assist  the  jury  in  reaching  a  con- 
Iowa, — State  v.  Cole,  63  Iowa  695.  elusion  upon  the  entire  evidence.  But 
Kansas, — Anthony    v,     Stinson,    4  they  should  give  it  only  the  weight  to 

Kan.  2X1.  which,  in  the  light  of  their  own  knowl- 
Louisiana^ — Millaudon  v,  Percy,  5  edge  and  experience,  they  may  con- 
Martin  N.  S.  (La.)  551 ;  La.  Code  of  aider  it  entitled.  Their  judgment  upon 
Pr.,  arts.  452,  458;  State  v,  Bailey,  the  facts  is  not  to  be  supplanted  by  the 
4  La.  Ann.  376;  Chandler  v.  Barrett,  opinions  of  witnesses."     Instructions 

21  La.  Ann.  58.  in  Kilpatrick  v,  Haley,  6  Colo.  App. 
Michigan. — Watson  v.  Watson,  58  407. 

Mich.  507 ;   Turnbull  v.  Richardson,  In  Alabama  G.  S.  R.  Co.  v.  Hill,  93 

69  Mich.  400  ( see  the  dissenting  opinion  Ala.  514,  the  following  instruction  was 

in  this  case,  at  foot  of  p.  429).  held  correct:  **  The  opinion  of  expert 

Minnesota. — Johnson     v,    Chicago,  witnesses  should  not  be  substituted  for 

etc.,  R.  Co.,  37  Minn.  519;  Stevens  v,  such  opinion  as  the  jury  may  form  iron 
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S.  AdYiiory — a.  Generally. — As  to  the  exact  degree  of  value 
which,  in  any  given  case,  should  be  accorded  to  expert  testimony, 
there  is  great  difference  of  opinion  among  the  courts.^  And  as  a 
consequence  there  is  an  irreconcilable  conflict  in  the  decisions  as 
to  the  proper  cautionary  instructions  to  be  given  to  the  jury  upon 
the  consideration  to  be  accorded  by  them  to  expert  testimony  in 
general. 

b.  Cautious  Consideration. — ^Thus,  we  find  one  class  of 
cases  averring  that  the  jury  should  be  admonished  to  receive  the 
opinion  of  experts  with  caution.^ 

c.  Great  Consideration. — By  other  authorities  it  is  held 
that  a  court  may  instruct  the  jury  to  accord  great  and  especial 
consideration  to  the  opinion  of  those  who  are  manifestly  and  pre- 
eminently skilful  in  the  matter  concerning  which  they  testify.* 

the  whole  facts  and  whole  evfdence  in  In  Atchison,  etc.»  R.  Co.  v.  Thul,  3a 
this  case,  and  this  opinion  should  be  Kan.  255,  however,  the  court  in- 
weighed  along  with  all  the  other  facts  structed  the  jury,  among  other  things, 
in  the  cause;"  and  that  "in  no  case  with  regard  to  "expert  testimony," 
should  the  jury  accept  the  opinion  of  that  '*  in  all  cases  such  testimony 
an  expert  as  true,  unless  it  agrees  with  should  be  received  and  weighed  with 
their  conclusions  as  based  upon  the  caution,"  and  it  was  held  that  such  in* 
whole  facts  of  the  case,  and  such  opin-  struct  ion  was  erroneous,  and  might 
ion  should  be  considered  in  connec-  havemisledthe  jury  in  finding  a  verdict 
tion  with  all  the  other  facts  in  making  for  the  plaintiff  for  a  greater  amount  of 
up  the  conclusion  of  the  jury  upon  damages  than  he  was  entitled  to. 
each  fact  it  bears  upon."  Lowest  Estimate  of  Value. — In  the  case 
EnnoBeoiu  Charge. — In  the  case  of  of  McNamara's  Succession,  48  La. 
Ajithonj  V.  Stinson,4  Kan.  211,  it  was  Ann.  45,  it  was  held  that,  where  there 
held  error  to  charge  the  jury  "  that  is  a  wide  diversity  among  expert  wit- 
sncfa  testimony  [evidence  of  experts  as  nesses  testifying  to  the  value  of  cer- 
to  professional  services]  is  the  guide  of  tain  services,  the  safest  course  is  to 
the  jury  in  finding  amount  justly  due,  adopt  the  lowest  estimate, 
and  in  this  case  you  must  take  the  tes-  Oantlon  Not  ObUgatoxy. — Where  a 
timony  of  these  witnesses  and  be  gov-  court  has  instructed  the  jury  to  the 
erned  by  it."  Such  error  was  not  effect  that  they  must  fully  weigh  the 
cured  by  adding  *^  that  all  the  circum-  expert  testimony,  and  not  be  wholly 
stances  were  before  the  jury,  and  were  bound  by  the  opinion  therein  ex- 
to  be  considered  by  them,  and  that,  in  pressed,  it  is  not  reversible  error  that 
the  instructions  given  the  jury,  it  was  the  court  refused  to  charge  also  that 
only  intended  to  charge  them  that,  in  such  evidence  should  be  received  with 
finding  the  value  of  the  services  ren-  caution.  McLean  v.  Crow,  88  Cal. 
dered,  they  must  not  consider  their  644.  See  also  Laflin  r.  Chicago,  etc., 
judgment  better  than  the  judgment  of  R.  Co.,  33  Fed.  Rep.  415. 
the  witnesses  who  had  testified  to  their  3.  State  v,  Reidell,  9  Houst.  (Del.) 
value."  470;  Vanvalkenberg  v.  Vanvalken- 
I.  Prentis  v.  Bates,  88  Mich.  567.  -  berg,  90  Ind.  433 ;  Pitts  v.  State,  43 
3.  Grisby  v.  Clear  Lake  Water  Miss.  472;  Tinney  v.  New  Jersey 
WorksCo.,4oCal.396;  Haightv.  Val-  Steamboat  Co.,  5  Lans«  (N.  Y.)  507; 
let,  89  Cal.  245;  Moye  v,  Herndon,  30  Flynt  v.  Bodenliamer,  80  N.  Car.  205; 
Miss,  no;  Templeton  v.  People,  3  Hun  Pannell  v.  Com.,  86  Pa.  St.  260;  Har- 
(N.  Y.)  357;  Sarvent  v»  Hesdra,  5  rison  v.  Rowan,  3  Wash.  (U.  S.)  580; 
Redf.  (N.  Y.)  47;  Bristed  v.  Weeks,  5  St.  Louis,  etc.,  R.  Co.  v,  Phillips,  66 
Redf.  (N.  Y.)  529;  People  v.  Vander-  Fed.  Rep.  35;  Laflin  v.  Chicago,  etc., R. 
hoof,  71  Mich.  158.  See  People  v.  Co.,  33  Fed.  Rep.  415 ;  Ewing  v.  Regis- 
Montgomery,  13  Abb.  Pr.  N.  S.  trar  of  Trademarks,  L.  R.  4  App.  479. 
(Monroe  County  Oyer  &  T.  Ct.)  255,  In  the  case  of  Templeton  v.  People, 
note.  3  Hun  (N.  Y.)  357,  the  proposition  is 
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As  will  be  seen  from  examination  of  the  cases,  instructions  to 
this  effect  are  most  frequently  given  in  cases  involving  the  scien- 
tific knowledge  of  physicians.^ 

d.  Little  Consideration. — In  other  cases  governed  by  the 
special  circumstances,  and  also  apparently  in  an  effort  to  prevent 
the  frequent  abuses  common  in  the  admission  of  expert  testimony, 
it  is  held  that  the  jury  should  be  instructed  that  expert  testi- 
mony is  entitled  to  but  little  weight.^ 

e.  Customary  Consideration.— Still  other  decisions  lay  down 
the  rule  that  expert  opinions  must  receive  the  same — no  greater 
and  no  less — consideration  that  is  accorded  to  other  testimony.' 

/.  Judicial  Comments.— Upon  the  general  subject  of  the 

stated    conversely,  to  wit,  that  it  is  37  Mich.  390;  Vander  Donckt  ff.  Thel- 

error  to  instruct  the  jury  not  to  give  lusson,  8  C.  B.  826,  65  E.  C.  L.  8a6. 

greater   credence   to  the  opinion  of  Bvldenee  of  Bzperta  of  L«wwt  Ordv.— 

medical  experts  than  to  the  opinions  In  Whiiaker  v,  Parker,  42  Iowa  58$, 

of  those  not  entitled  bj  law  to  give  the  court   said:    "The  effect,  thei^ 

their  opinion.  which  all  evidence  has  upon  the  mind 

OplBion    of    Attending    Plijilelan.  —  is  determined  bj  observation  and  ex- 

Where  several  physicians,  as  experts,  perience,  the  onlj  original  instractois 

give  their  testimony  on  a  question  of  of  wisdom.    These  teach  that  the  evi- 

mental  capacity,  the  court  maj  prop-  dence  of  experts  is  of  the  lowest  order, 

erlj  tell  the  jury  that  the  opinion  of  and  of  the  most  unsatisfactory  chaiac- 

the  physician  who  attended  the  testator  ter."     See  also  Borland  v.  Walrath, 

in  his  last  sickness  is  entitled  to  more  33  Iowa  130. 

regard  than  that  of  the  others.    Har-  Toittmony  aa  to  HandwxltlBg   Bsps- 

rison  V,  Rowan,  3  Wash.  (U.  S.)  580.  dally  Opon  to  Gritleiim. — ^In  Sarventv. 

Seemingly  contrary  to  this  is  the  Hesdra,  5  Redf.  (N.  Y.)  47,  it  is  held 

case  of  Kerr  v,  Lunsford,  31  W.  Va.  that  expert  testimony  as  to  handwrit* 

659,  in  which  case  it  was  held  improper  ing  is  especially  open  to    criticism, 

to  single  out  one  witness,  although  he  since  there  is  a  lack  of  any  standard 

was  the  family  physician,  and  instruct  such  as  exists  in  the  case  of  a  medical 

the  jury  that  his  evidence  was  entitled  or  chemical  expert,    whereby  to  test 

to  great  weight.  The  court  had  already  soundness  of   the  opinions  advanc^L 

instructed  the  jury  **  that  the  evidence  See  also  Mutual  Ben.  L.  Ins.  Co.  v. 

of  physicians,  especially  those  who  at-  Brown,  30  N.  J.  Eq.   i93;Gameyv. 

tended  the  testator,  and  were  with  him  Langlands,  5  B.  &  Aid.  330,  7  £.  C.  L. 

during  the  time  it  is  charged  he  was  118;  Doe  v,  Suckermore,  5  Ad.  &  El. 

of  insane  mind,  is  entitled  to  great  751,  31  £.  C.  L.  439;  i  Greenleaf  Evi* 

weight."  dence,  ^  80,  note  2. 

Dno  Welglit.  —  It  is  proper  for  the  Contra^  Pannell  v.  Com.,  86  Pa. 
court  to  instruct  the  jury  that  the  evi-  St.  360 ;  Eggers  v,  Eggers,  57  Ind. 
dence  of  experienced  bridge  builders,  461,  where  it  was  held  thus  on  the 
who  have  testified  as  experts,  is  en-  grotmd  that  the  weight  of  the  evidence 
titled  to  due  weight.  Union  Pac.  R.  is  for  the  jury  alone ;  State  v.  Town- 
Co.  V,  Clopper,  131  U.  S.,  appendix  send,  66  Iowa  741,  in  which  case  the 
cxcii.  court    said   that   in    some   cases,   as 

1.  See  cases  in  preceding  note.  where  the  question  was  as  to  the  genu- 

2.  Whitaker  v.  Parker,  43  Iowa  585 ;  ineness  of  handwriting,  the  judge 
Ives  V,  Leonard,  50  Mich.  396;  Matter  might  instruct  the  jury  that  exp^ 
of  New  York  El.  R.  Co.  (Supreme  opinion  « would  be  of  a  low  grade  as 
Ct.),  35N.  Y.  St.  Rep.  944.  Compart  compared  with  other  credible  wit- 
Borland  V,  Walrath,  33  Iowa  130 ;  nesses  "  to  whom  the  handwritine  was 
Move  V,  Hemdon,  30  Miss,  no;  Mu-  personally  known,  but  that  such  an 
tual  Ben.  L.  Ins.  Co.  v.  Brown,  30  N.  instruction  upon  the  question  of  on- 
J.  Eq.  193 ;  Sarvent  v.  Hesdra,  5  Redf.  certainty  was  misleading  to  the  jurr. 
(N.  Y.)  47 ;  Plimpton  v.  Spiller,  6  Ch.  8.  Ca/f/<»r«ia.— Haigfat  v.  Vallet,  89 
Div.  415,  note.   See  also  Treat  v.  Bates,  Cal.  345. 
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right  of  the  court  to  express  an  opinion  upon  the  weight  of  the 
evidence,  there  is  conflict,  and  the  same  difference  is  found  also 
in  cases  of  expert  testimony.  Thus,  some  cases  hold  that  where 
the  jury  are  made  to  know  that  they  should  act  independently 
of  the  judge's  expressed  opinion,  there  is  no  reversible  error.^ 
/ttdieial  Opinion  fdrUddon  by  BtotnU. — In  some  of  the  states  there   is 

Indiana, — Snjder  v.  State,  70  Ind.  We  do  not  think  so.    It  was  but  an  in- 

549;  Eggers  V.  Eggers,  57  Ind.  461;  dication  that  the  court  considered  that 

Cuneo  V,  Bessoni,  ^  Ind.  524.  the  question  epitomized  the  evidence 

Kansas. — ^Atchison,  etc.,  R.  Co.  v.  up  to  that  time  introduced,  but  with- 

Thul,  32  Kan.  255 ;  Bail  v.  Hardestj,  out  anjr  opinion  as  to  the  weight  of  the 

38  Kan.  540.  evidence.  *  *  *  Such  a  remark  as  was 
Louisiana, — State  v.  Bailej,  4  La.  here  made  is  not  prejudicial  if  it  be 

Ann.  376;  Chandler  v.  Barrett,  21  La.  not  of  such  a  character  as  to  influence 

Ann.  58.  the  minds  of  the  jurors  in  determining 

Michigan. — Rivard  v.  Rivard  (Mich,  facts  presented  to  them." 

1896),  6b  N.  W.  Rep.  681 ;  Maynard  v.  **  A  mere  expression  of  opinion  as  to 

Vinton,59Mich.  139;  Turnbullr.  Rich-  the  weight  or  eflfect  of  the  evidence, 

irdson,  69  Mich.  400 ;  People  v.  Vand-  which  still  allows  the  jury  to  be  guided 

erhoof ,  71  Mich.  158 ;  People  v.  Seaman  and  governed  by  their  own  convictions, 

(Mich.  1895),  65  N.  W.  Rep.  203.  forms   no  proper  ground  for  an  ez- 

New  Tork. — People  v.  Montgomery,  ception.    That  may  be  proper  and  even 

13  Abb.  Pr.  N.  S.   (Monroe  County  necessary,  under  certain  circumstances, 

Oyer  &  T.  Ct. )  207 ;  Brehm  v.  Great  to  enable  the  jury  to  give  appropriate 

Western  R.  Co.,  34  Barb.  (N.  Y.)  256.  consideration   to    evidence  requiring 

Oregon. — Langford  v.  Jones,  18  Ore-  more  judgment.    The  evidence  of  wit- 

gon  307.  nesses    who    are    brought    upon    the 

Vermont. — ^Thornton  v.  Thornton,  stand  to  support  a  theory  by  their  opin- 

39  Vt.  122.  ions  is  justly  exposed  to  a  reasonable 
United  States. — Carter  v.  Baker,  i  degree  of  suspicion.  •  »  •  Such  evi- 

Sawy.  (U.  S.)  512.  dence  should  be  cautiously  accepted  as 
Conflicting  Bi^ert  Testimony. — Where  the  foundation  of  a  verdict,  and  it 
the  scientific  testimony,  such  as  that  of  forms  a  very  proper  subject  for  the  ex- 
medical  experts,  is  in  conflict,  it  is  pression  of  a  reasonably  guarded  opin- 
approprlate  for  the  court  to  direct  the  ion  by  the  court.  That  is  often  neces- 
jury  to  weigh  the  same  in  like  manner  sary  to  prevent  the  jury  from  being  led 
as  other  testimony.  Harrison  v.  Row-  astray  by  giving  too  much  weight 
an,  3  Wash.  (U.  S.)  580.  to  evidence  really  requiring  to  be  sus- 
1.  Ives  V.  Leonard,  50  Mich.  296.  In  piciously  watched,  and  which,  in  many 
this  case  the  judge,  in  his  charge,  re-  instances,  has  induced  an  unwarranted 
marked ,while  admitting  the  testimony,  verdict  discreditable  to  the  adminis- 
that,  had  it  been  objected  to,  he  would  tration  of  justice,  as  well  as  exceed- 
have  excluded  it,  and  that  the  experts  ingly  detrimental  to  the  public  interest, 
(the  question  was  one  of  disputed  hand-  When  the  comments  of  the  court  are 
writing)  had  no  greater  facility  for  extended  no  further  than  that,  no  fault 
knowing  the  truth  than  had  the  jury,  can  be  found  with  them  on  the  part  of 
In  the  case  of  Chicago,  etc.,  R.  Co.  the  accused."  Daniels,  J.,  in  Temple- 
V.  Archer,  46  Neb.  907,  the  trial  court,  ton  v.  People,  3  Hun  (N.  Y.)  357. 
in  overruling  the  objection  to  a  certain  *'  Bntitted  to  QroaA  Weii^t." — Where 
hypothetical  question,  remarked :  '*  I  the  judge,  in  his  charge,  remarked  that 
think  that  is  a  fair  epitome  of  the  evi-  certain  testimony  is  '*  entitled  to  great 
dence  already  given  in  the  case,"  and  weight,"  it  was  held  that  these  words 
the  appellate  court,  sustaining  the  amounted  only  to  an  expression  by  the 
ruling,  and  commenting  thereon,  said :  judge  of  his  view  of  the  testimony,  and 
"An  exception  was  taken  to  this  re-  were  not  error,  as  the  jury  were  in  no 
mark.  Counsel  construed  this  remark  sense  instructed  that  they  were  to  be 
as  indicating  to  the  jury  that  the  trial  precluded  by  such  testimony  in  ren- 
judge  deemed  the  facts  assumed  in  the  dering  their  verdict.  St.  Louis,  etc., 
question  established  by  the  evidence.  R.  Co.  v.  Phillips,  66  Fed.  Rep.  35. 
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an  express  statutory  provision  to  the  efiFect  that  the  court  shall 
not  express  its  own  opinion  of  the  evidence  to  the  jury,  and  such 
statutory  rule  would,  of  course,  apply  equally  to  expert  testi- 
mony.^ And  in  other  states  where  such  practice  is  permitted,  it 
would  seem  from  the  decisions  not  to  be  favored,  nor  one  which  is 
to  be  generally  indulged  in.* 

8.  On  the  Hypothetical  Qnestion. — While  it  is  error,  as  has  been 
set  forth,  to  permit  a  hypothetical  question  to  be  based  upon 
facts  of  which  there  is  absolutely  no  evidence,*  nevertheless,  in 
its  instructions  to  the  jury  upon  such  questions,  after  their  admis- 
sion, there  is  some  conflict  of  authority  as  to  the  duty  of  the 
court.  In  some  cases  it  is  held  that  the  court  need  not  direct 
the  jury  to  disregard  the  question,  if  the  hypothesis  be  not 
altogether  unsupported  by  evidence,  although  it  contains  some 

Ihiited  Statee  Oonrta. — In  the  case  of  See,  however,  People  v,  Montgom- 
Vicksburg,  etc.,  R.  Co.  v.  Putnam,  ii8  ery,  13  Abb.  Pr.  N.  S.  (Monroe County 
U.  S.  545,  the  court  said:  "In  the  Oyer  &  T.  Ct. )  207,  in  which  it  is  said : 
courts  of  the  United  States, as  in  those  "The  question  what  amount  is  paid 
of  England,  from  which  our  practice  or  agreed  to  be  paid  in  such  cases  can- 
is  derived,  the  judge,  in  submitting  a  not  affect  the  reg^laritj  of  a  trial.  It 
case  to  the  jury,  may,  at  his  discretion,  may, perhaps,  properly  aflFect  the  ques- 
whenever  he  thinks  it  necessary  to  tion  of  their  [the  witnesses*]  credit 
assist  them  in  arriving  at  a  just  con-  with  the  jury." 
elusion,  comment  upon  the  evidence,  1.  See  Ala.  Code  1886,  §  3754;  ^^' 
call  their  attention  to  parts  of  it  which  Const.  1879,  art.  6,  ^  19;  Georgia  Rev. 
he  thinks  important,  and  express  his  Stat.  1873,  4  3^^*  Mass.  Pub.  Stat 
opinion  upon  the  facts,  and  the  expres-  i88a,  c.  153,  §  5;  Nevada  Const.  1864, 
sion  of  such  an  opinion,  when  no  rule  art.  6,  §  12;  S.  Car.  Const.  1868,  art 
of  law  is  incorrectly  stated,  and  all  4,  ^  26 ;  Tenn.  Const.  1870,  art.  6,  ^  9^ 
matters  of  fact  are  ultimately  submit-  2.  In  Mickigany  according  to  manj 
ted  to  the  determination  of  the  jury,  decisions,  though  the  judge  may  ex- 
cannot  be  reviewed  on  writ  of  error."  press  his  opinion  upon  the  weight  to 
To  the  same  effect,  see  Carver  v.  Jack-  be  given  certain  testimony,  where  he 
son,  4  Pet.  (U.  S.)  i;  Magniac  v,  at  Uie  same  time  fully  instructs  the 
-Thompson,  7  Pet.  (U.  S.)  348;  Mitch-  jury  that  they  are  the  exclusive  judges 
ell  r.  Harmony,  13  How.  (U.  S.)  115;  of  &ie  weight  of  the  testimony,  and  of 
Eastern  Transp.  Line  v.  Hope,  95  U.  the  credibility  of  the  witnesses,  it  is 
S.  302.  held  that  such  practice  should  not  be 

Botraotlon  of  Bemaztai  by  fho  Conrt. —  generally    indulged    in.      People   v. 

Where  the  court,  in  its  charge,  has  Gastro,  75  Mich.  127;  Richards  p.  Fnl- 

made  remarks  touching  the  weight  and  ler,  38  Mich.  653;  Beurmann  v.  Van 

probativeeffectof  certain  evidence,  the  Buren,  44  Mich.  496;    Blackwood  t>. 

error  will  be  cured,  if  the  court  fully  Brown,  32  Mich.  104. 

retracts  the  same,  by  also  telling  the  See  also  People  v.  Webster,  59  Hno 

jury  to  dismiss  the  said  remarks  from  (N.  Y.)  398,  in  which  case,  which  was 

their   minds,  and  by  expressly  with-  one  wherein   medical    testimony  was 

drawing  the  same  from  their  consider-  introduced,  it  was  held  error  for  the 

ation.     Brooks  v,  Rochester  R.  Co.,  court  to  state  to  the  jurv:  "It  is  my 

10  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  88.  experience  and  observation  that  yon 

Payment  as  Scpert  Hot  Predudiolal. — It  can  get  doctors  to  swear  on  both  sides 

is  appropriate  for  the  judge,  of  his  own  of  any  question,"  notwithstanding  the 

accord  or  by  request,  in  charging  the  fact  that  he  also  said,  in  connection 

jury,  to  tell  them  that  there  is  nothing  therewith,  "It  is  not  for  me  to  say, 

discreditable  in  the   receipt  of  pay-  •••  but  for  you  to  determine,  how  re- 

ment  by  an  expert  for  his  services  as  liable  or  unreliable"  such  testimony  is. 

such,  when  such  fact  appears  in  the  evi-  8.  See   supra^    IH.    2.    The    Hyf^- 

dence.  Alford  v.Vincent,  53  Mich.  555.  ihetical  Question — b.  Its  Form. 
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unproven  facts.^     Other  cases,  holding  apparently  to  the  general 

rule  with  greater  consistency,  maintain  that  the  court  must 
charge  that  every  item  of  fact  embodied  in  the  hypothetical  ques- 
tion  must  be  sustained  by  the  testimony  produced  on  the  trial.' 

YIIL  Sbleotioh. — ^The  general  rule  of  practice  in  England  and 

1.  Epps  V,  State,  loa  Ind.  539.  the  real  facts  are,  and  whether  they  are 

HypottiMlfl   Bomewluut   YarUnt   ftom  correctly  or  not  stated  in  the  hypo- 

Bvldenoo. — It  is  error  to  instruct  the  thetical  question  or  questions.     I  need 

jury  that  the  testimony  of  an  expert  hardly  remind  you  (for  it  will  suggest 

"is  entitled  to  but  little  weight"  be-  itself  to  your  own  minds)  thatanopin- 

cause  it  appears  that  the  facts  on  which  ion  based  upon  a  hypothesis  wholly  in- 

the  hypothesis  of  a  question  is  founded  correctly  assumed,  or  incorrect  in  its 

are  somewhat  variant  from  the  actual  material  facts,  and  to  such  an  extent 

facts  as  proven.    Gunter  v.  State,  83  as  to  impair  the  value  of  the  opinion, 

Ala.  96.  is  of  little  or  no  weight."     It  was  held 

Facto  SvlMitoiitlany  Ptotoi. — ^An  in-  that    such    instruction    properly    ex- 

struction  is  good  which  states  that  to  pressed  the  law. 

entitle  the  opinion  of  an  expert,  based  See  also  Union  Ins.  Co.  v.  Smith, 
on  a  hypothetical  question,  to  much  124  U.  S.  405,  in  which  it  is  held  that 
weight,  the  facts  therein  must  be  sub-  it  is  proper  for  the  court  to  instruct 
stantially  proven.  Hovey  v.  Chase,  the  jury  that  they  should  be  careful  to 
53  Me.  304.  In  deciding  that  this  re-  ascertain  the  truth  of  the  different  hy- 
mark  of  the  court  was  unobjectiona-  pothetical  cases  put  by  counsel, 
ble,  the  appellate  court  said:  "If  not  In  Bever  v.  Spangler  (Iowa  1895), 
substantially  true,  upon  what  would  61  N.  W.  Rep.  1072,  it  was  held  that  a 
their  opinion  be  formed?  The  facts  refusal  to  instruct  the  jury  that  **if 
not  proved,  but  assumed  in  the  inter-  the  hypothetical  question  propounded 
rogatory  and  by  the  experts  as  existing,  to  the  experts  was,  in  important  par- 
might  t>e  those  deemed  by  those  experts  ticulars,  incorrect,  partial,  unfair  and 
as  of  controlling  importance."  untrue,  no  weight  could  be  given  to  an 

CWnloa  on  Pnertabllahed  Hypotliesia.  opinion  based  upon  it,"  was  not  preju- 

— The  opinion  of  an  expert  on  insan-  dicial  error. 

ity,  when  the  same  is  founded  upon  Faflnre  to  Aasmne  All  BBMnUal  Faota. 

hypothesis    not  proven  by  evidence,  — Where  a  hypothetical  question  does 

should  be  received  only  after  cautious  not  contain  sufficient  facts  to  enable 

scrutiny.    Bristed  v.  Weeks,  5  Redf.  the  witness    to    form    an    intelligent 

(N.  Y.)  529.  opinion,  it  is  proper  for  the  court  to 

S.  Guetig  V,  State,  66  Ind.  94 ;  Hall  7'.  instruct  the  jury  that  the  effect  of  the 

Rankin,  87  Iowa  261 ;  People  v.  Foley,  testimony  elicited  thereby  is  weakened 

64  Mich.  148 ;  Tumbull  v.  Richardson,  to  a  great  degree,  if  not  wholly  de- 

69  Mich.  400  (see  dissenting  opinion,  stroyed.    Quinn  v*  Higgins,  63  Wis. 

pp.  428,  429) ;  Loucks  V.  Chicago,  etc.,  664. 

R.  Co.*  31  Minn.  526;  In  re  Lyddy's  Theorlei  Mot  Oonsldored  as   against 

Will  (Supreme  Ct.),  5  N.  Y.  Supp.636.  Fafita. — It  is  a  rule  of  law  that  juries 

In  the  case  of  Guetig  v.  State,  66  are  not  to  consider  hypothetical  theo- 

Ind.   94«  the  court,  after  instructing  ries  unfounded  on  evidence  as  against 

the  jury  that  they  were  not  to  take  for  proven  facts,  and  instructions  to  that 

granted    that  the    statements   in   the  effect  are  proper.     William  Hamilton 

hypothetical  question  propounded  to  Mfg.  Co.  v.  Victoria   Lumber,   etc., 

the  witnesses  were  true,  said :  **  Should  Co.,   26 'Can.   Sup.  Ct.  96;  Treat  v, 

you  find  from  the  evidence  that  some  Bates,  27  Mich.  390;  People  v,  Mil- 

of  the  material  statements  therein  con-  lard,  53  Mich.  63 ;  Stone  v.  Chicago, 

tained  are  not  correct,  and  that  they  etc.,  R.  Co.,  66  Mich.   76;  People  v. 

are  of  such  a  character  as  to  entirely  Vanderhoof,  71  Mich.  158;  Brown  v. 

destroy  the  reliability  of  opinions  based  Bush,  45  Pa.  St.  61.     See  also  V lets 

upon  the  hypothesis  stated,  you  may  v,  Toledo,  etc.,  R.  Co.,  55  Mich.  120; 

attach    no    weight    whatever    to    the  Goldsmid    v,  Tunbridge  Wells  Imp. 

opinions  based  thereon.     You  are  to  Com'rs,  L.  R.  i  Ch.  349;  Spence  v. 

determine  from  all  the  evidence  what  State,  15  Lea  (Tenn.)  539. 
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America  is  for  the  litigant  desiring  expert  testimony  to  select 
and  have  summoned  his  own  expert  witnesses.^ 

DL  SsPAEAnov. — The  law  is,  of  course,  well  established  that, 
in  the  case  of  nonexpert  witnesses,  the  court  has,  upon  applica- 
tion, discretionary  power  to  order  their  separation  by  removal 
from  the  court  room,  except  while  giving  their  own  testimony;* 
but  since  the  opinion  of  experts  depends  largely,  both  for  per- 
spicuity and  value,  upon  the  facts  introduced  in  evidence,  they 
are  generally  excepted  from  this  rule  of  practice.^ 

Z.  SuiOBBiCAL  LmTAnov.— While  the  number  of  expert  wit- 
nesses which  may  be  produced  in  anv  given  case  doubtless  rests 
in  the  discretion  of  the  trial  court,*  there  is,  nevertheless,  both 
reason  and  authority  for  the  rule  that  too  great  prolixity  in  this 
respect  will  not  be  permitted.* 

1.  Grisbj  V.  Clear  Lake  Water  6.  Eraser  v,  Jennison,  42  Mich.  ao6; 
Works  Co.,  40  Cal.  396;  People  v,  Sizer  v.  Burt,  4  Den.  (N.  Y.)426. 
Montgomery,  13  Abb.  Pr.  N.  S.  (Mon-  In  Fraser  v.  Jennison,  4a  Mich.  206, 
roe  County  Oyer  &  T.  Ct.)  207 ;  Thorn  it  was  held  that  the  court  was  justified 
V.  Worthing  Skating  Rink  Co.,  6  Ch.  in  declining  to  allow  another  expert  to 
Div.  415,  note  2.  be  called  by  the  contestant  after  fire 

Experts  B«leoted  by  flie  Court.  —  In  other  experts  had  been  called  and  ez- 

Louisiana,  under  some  circumstances,  amined  on  their  behalf, 

the  court  may  appoint  experts.     Bar-  But  see  Ward  v.  Washington  Ins. 

field  V.  Hewlett,  6  Martin  N.  S.  (La.)  Co.,  6  Bosw.  (N.  Y.)  229,  in  which  it 

78 ;  O'Donnell  v.  Henry,  44  La.  Ann.  was  held  that,  although  the  court  maj 

845.  exercise  a  discretion  by  preventing  a 

Personal  Bxamlnatton. — The  selection  waste  of  time  in  the  examination  of  an 

of  experts  to  conduct  the  examination  unreasonable  number  of  witnesses  on 

of  the  person  of  a  suitor  who  is  seek-  each  side  on  a  single  point  or  fact  in 

ing  damages  for  alleged  injury,  when  dispute,  yet  that  discretion  should  not 

such    an    examination    is    demanded  be  exercised  except  in  a  case  clearlj 

by  a    defendant,   lies    wholly  within  calling  for  interposition ;  and  where  a 

the    discretion    of    the    trial    court  plaintiff  has  called  and  examined  one 

Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  witness  to  establish  a  fact,  and  the  de- 

5 14.  f endant  has  examined  no  witnesses  who 

In  Kntfanrt,  also,  where  there  is  con-  contradict  the  first,  it  is  ground  for  set- 
flict  on  a  scientific  question,  the  court  ting  aside  the  verdict  that  the  judge  re- 
may,  for  its  own  enlightenment,  employ  fuses  to  permit  the  defendant  to  exam- 
independent  expert  evidence.  Ba-  ine  another  witness, 
dische  Anilin  und  Soda  Fabrik  v.  la.  Kansas,  where  the  question  is  one 
Levinstein,  24  Ch.  Div.  156.  as   to    the    genuineness    of   disputed 

2.  See    article    Examination    of  handwriting,  a  statute  makes  it  obli- 
WiTNESSES,  antet  p.  70.  gatory  to  produce    in    evidence   the 

8.  Brown  V.  State,  3  Tex.  App.  294;  opinion    of   at    least    three    experts. 

Johnson  v.  State,  10  Tex.  App.  571;  Kansas  Gen.  Stat.  (1868),  §  2i6w    But 

Leache  v.  State,  22  Tex.  App.  279;  i  this  statute  "obtains  only  where  the 

Greenleaf  on   Evidence  (15th  ed.),  ^  testimony  is  purely  expert."    State  t». 

432,  note.  Foster,  30  Kan.  365. 

Bxpsrts  Not  Galled  as  Snob,  however,  In   Lonlslaaa,    by  Civil   Code  306. 

are  as  fully  subject  to  the  rule  of  ex-  art.  26  (in  force  in  1827),  two  experts 

elusion  as  other  witnesses,  and  a  ruling  only  could  be  appointed  to  testify  in 

to  that  effect  is  not  error.     Johnson  v,  the  case  of  a  disputed  signature,  and 

State,  10  Tex.  App.  571.  no  others  could  be  appointed  if  these 

4.  People  V,  Kemp,  76  Mich.  410;  disagreed.      Barfield    v.    Hewlett,  6 

Hilliard  v.  Beattie,  59N.  H.462;  Rey-  Martin   N.   S.   (La.)   78;  McNair  v. 

nolds  V,  Port  Jervis  Boot,   etc.,  Fac-  Gourrier,  40  La.  Ann.  353.    But  see 

tory,  32  Hun  (N.  Y.)  64.  Mooney  v.  Cage,  6  Rob.  (La.)  494. 
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EXPOSURE  OF  PERSON. 

See  article  INDECENT  EXPOSURE. 


EXPRESS  COMPANIES. 


See  article  CARRIERS,  vol.  3,  p.  813. 


EXTENSION  OF  TIME 

See  article  TIME  TO  PLEAD. 
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Deflnitlon.  EXTENT.  XIads  of  bmt 

L  DlFDriTlOV. — Extent  at  English  common  law  is  a  writ  of  exe- 
cution by  which  the  defendant's  body,  lands,  and  goods  may  all  be 
taken  at  once  to  compel  payment  of  a  debt.*  The  writ  is  so 
called  from  the  fact  that  the  sheriff  is  by  it  commanded  to  cause 
the  lands  to  be  appraised  at  their  full  extended  value  before  he 
delivers  them  to  the  plaintiff  * 

U  Knn>s  OF  EXTEKT. — In  England  there  were  two  kinds  of 
extent :  extent  in  chief  and  extent  in  aid ;  and  the  first  was  still 
further  divided  into  extents  in  chief  in  the  first  degree,  and  extents 
in  chief  in  the  second  degree.^  In  the  case  of  an  extent  in  chief 
the  crown  might  seizes';/  infinitum  debts  found  to  be  due  to  its 
debtor,  but  on  an  extent  in  aid  debts  beyond  the  third  degree 
could  not  be  seized.* 

Extent  in  chief  was  an  extent  issued  to  take  a  debtor's  lands 
into  the  possession  of  the  crown.*  Extent  in  aid  was  an  extent 
issued  at  the  suit  or  instance  of  a  crown  debtor,  against  a  person 
indebted  to  himself.®  The  distinction  between  an  extent  in  aid 
and  an  extent  in  chief  in  the  second  degree  lay  in  the  fact  that 
the  first  issued  at  the  instance  of  a  crown  debtor  against  his 
debtor,  to  aid  his  payment  of  the  crown  debt,  while  the  latter 
was  a  hostile  proceeding  by  the  crown  against  the  debtor  of  a 
crown  debtor,  against  whom  also  an  extent  in  chief  had  issued.^ 
This  old  proceeding  can  be  of  no  practical  value  to  practitioners 
in  this  country,  and  no  notice  will  be  taken  of  it  further  than 
to  refer  the  investigator  to  the  decided  cases.® 

1.  Anderson's  Law  Diet.  438.  if  thej  are  not  {>aid,  may  proceed  for 
**The    writ    of    extent,   or   extendi    the  recovery  of  them,  either  by  scire 

faciasy  is  a  writ  of  execution  against  facias  (which  is  the  ordinary  mode  of 

the   body,   lands,   and   goods,   or  the  proceeding),    or,    on    an  affidavit  ot 

lands  and  goods,  or  the  lands  only,  of  danger,  and  a  baron's  fiat^  by  imme- 

the   debtor;  and  it  is  either  for  the  diate  extent,  which  is  called  an  extent 

king  or  the  subject."     2  Tidd's  Pr.,  %  in  the  second  degree."     2  Tidd's  Pr., 

1043.  4  1058. 

"  A  writ  of  execution  issuing  from  4.  "  In  reckoning  the  degrees,  how- 

the   exchequer  upon  a  debt  due  the  ever,  on  an  extent  in  aid,  the  debt  due 

crown,  or  upon  a  debt  due  a  private  to  the  debtor  of  the  crown  debtor,  for 

person,  if  upon  recognizance  or  statute  which  the  extent  originally  issued,  is, 

merchant  or  staple,  by  which  the  sher-  according  to  a  late  case,  considered  as 

iff  is  directed  to  appraise  the  debtor's  the  first  degree."    2  Tidd's  Pr.,  ^  1058. 

lands,  and,  instead  of  selling  them,  to  6.  i  Bouv.  Law  Diet.  636.  See2and3 

set  them  off  to  the  creditor  for  a  term  Vict.,  c.  11 ;  5  and  6  Vict.,  c.  86,  ^  8, 

during  which   the   rental  will   satisfy  6.  i    Bouv.  Law  Diet.  636.    See  3 

the  judgment."     Black's    Law  Diet.  Black.  Com.  419. 

464.  7.  Rex  V,  Shackle,  1 1  Price  772. 

2.  Fitzh.  N.  B.   131 ;  i  Bouv.   Law  Effect  of  Extent  In  Clilaf  In  Saooad 
Diet.  635.  Degree. — ^An  extent  at  the  suit  of  the 

8.  2  Tidd's  Pr.,  ^§  1058,  1059.  crown  against  the  debtor  of  its  debtor 

**The  writs  of  extent  hitherto  spok-  has  not  before  inquisition  taken  the 

en  of  are  principally  in  the  first  degree,  effect  of  divesting  the  crown  debtor's 

being  issued  for  the  recovery  of  debts  right  to  sue  his  debtor  or  to  receive 

immediately   due  to  the  crown;   but  the    debt.     Lakeman    v,   M'Adam,  S 

when  an  inquisition  is  taken  thereon.  Price  576. 

under    which    debts    are    found    and  8.  Wilde  r.  Fort,  4  Taunt,  334;  R« 

seized  into  the  king's  hands,  the  crown,  v.  Smith,  Wightw.  34;  Rexv.  DeU 
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Sslfiit  M  Vied  in  TTnited  States.    EXTENT.  What  maj  be  Takw. 

m  BXTSHT  A8  \Svm  IK  THS  TTkiteb  Statxs— 1.  Generally. —The 

term  "  extent "  is  sometimes  used  in  several  of  the  states  of  this 
country  to  denote  writs  which  give  the  creditor  possession  of 
the  debtor's  lands  for  a  limited  time  till  the^debt  be  paid.* 

8,  What  may  be  Taken. — In  some  states  it  is  held  that  not  only 
land  or  an  interest  therein  will  pass  by  an  extent,  but  also  perma- 
nent buildings  upon  such  land  ;  *  as,  for  instance,  a  store,*  or  a 
chamber  in  a  house  or  store.*  The  interest  of  a  cestui  que  trust 
will  pass  by  the  extent  of  an  execution  upon  the  land  as  his 
estate.^  So  the  interest  of  the  mortgagor  in  possession  of  the 
land  mortgaged  will  pass  by  the  extent  thereon  of  an  execution 
against  him  upon  an  appraisal  of  the  land  at  its  full  value,  irre- 
spective of  the  mortgage.® 

DMcriptiion  of  Land. — If  the  description  of  the  land  in  an  extent  be 
sufficient  to  ascertain  the  land  intended  it  will  pass,  although  it 
may  not  agree  in  "some  particulars  with  the  description.^ 

Motte,    Forrest    165;    Brougbton    v.  Rex    v.    Sly,    2    Price    157;  Rex    v. 

Davis,  I  Price  216;  Casberd  v.  Atty.-  Sheriff,  i  Anstr.  190;  Rex  v,  Kynas- 

Gen.,  I  Daniel  338;    Rex  v,  Jones,  i  ton,   11  Price  598;  Rex  v,  Wilton,  a 

Cromp.  &  J.  140;  Atty.-Gen.  v.  True-  Price  368;  Rex  v,  Lushington,  i  Price 

man,  11  M.  &  W.  694;  Atty.-Gen.  v,  94;  Rex  v.  Hunter,  4  Price  258;  Rex 

Walmsley,   la  M.  &  W.  179;  Rex  v,  v.  Plaw,  3  Price  94;  Rex  v.  Mares,  2 

Ward,  2  Exch.  301 ;  In  re  T>SLyt  M'Clel.  Price  151 ;  Rex  v.  Blatcbford,  i  Anstr. 

384;  Reg.  V.  Austin,  10  M.  &  W.691;  162;  Rex  v,  Giles,  8  Price  293;  Rex 

Rex  V,  Dale,   13  Price  739;  Reg.  v,  v.  Mowbray,  2  Price  13;  Rex  v.  Wil- 

Adaxns,  2  Exch.  299;  Rex  v.  Larking,  liams,  3  Price  75;  Rex  v.  Franklin,  5 

8  Price  683;  Rex  v.  Sloper,  6  Price  Price  614;  Rex  v,  Ramsbottom,  5 
114;  Butler  V.  Butler,  i  East  338;  Price  447;  Bennett  v.  Thompson,  i 
Atty.-Gen.  v.  Aldersey,  cited  in  Butler  D.  P.  C.  137. 

17. Butler,  X  East  341 ;  Rex  v.  Wells,  16  1.  i    Bouv.   L.   Diet,  tit.    Extent; 

East  278,  note;  Giles  v.  Grover,  i  CI.  Roberts  v.  Whiting,  16  Mass.  186. 

&  F.  72;  Rex  V,  Osbourne,6  Price  94;  2.  Adams  v,  French,  2  N.  H.  389; 

Stracy   v.   Hulse,  Doug.  411;  Thurs-  Waterhouse  1;.  Gibson,  4  Me.  230. 

ton  V.   Mills,  16  East  254;   Swain  v,  **  It  has  long  been  held  in  this  state 

Morland,  3  Moore  740 ;  Rex  v.  Sheriff,  that    houses    and    other    permanent 

I  Chit.   Rep.  643,   18  £.    C.    L.    188;  buildings  so  far  partake  of  the  realty 

Wells  V.  Pickman,  7  T.  R.   174;   Rex  that  they  will  pass  by  the  extent  of  an 

V.  Burns,  1  Y.  &  J.  579;  Grove  v.  Aid-  execution  by  appraisal,  and  need  not  be 

ridge,   2   M.    &   Scott   568;  Rorke  v.  sold  at  the  post."    -Per  Woodbury,  J., 

Dayrell,  4  T.  R.  402;  Uppom  v.  Sum-  in  Mills  v,  Peirce,  2  N.  H.  10. 

ner,  2  \V.  BI.  1294;  Reg  v.  Edwards,  S.  Mills  v,  Peirce,  2  N.  H.  10. 

9  Exch.  32;  Rex  v.  Randell,  5  Price  4.  Buck  v.  Hardy,  6  Me.  162.  And 
576;  Rex  V,  Lambton,  5  Price  421;  see  Taylor  v.  Townsend,  8  Mass. 
Rex  V,  Bickley,  4  Price  323;   Rex  v,  411. 

Sherwood,  3  Price  269;  Ramsbottom  Property  Partly  Penonal. — Where  a 

V,  Rex,  7  Price  570;  Dean  v.  Reg.,  15  part  of  the  property  is  personal,  that 

M.  &  W.  475;  Reg.  V.  Ryle,  9  M.  £  fact  does  not  invalidate  the  extent  as 

W.  227 ;  Rex  v.  Collingridge,  3  Price  to  the  real  estate.     Camp  v.  Smith,  5 

280;  Rex  V.  Marsh,  M'Clel.  688;   Rex  Conn.  80. 

V.  Shackle,    11    Price    772;    Rex    v.  5.  Pritchard  t^.  Brown,  4  N.  H.  397. 

RippOD,  3  Price  38;  /»  re  Delamotte,  But  in   Russell   v,   Lewis,   2   Pick. 

27  L.  J.   Exch.   110;    Rex  v.    De  La  (Mass.)  508,  it  was  held  that  a  trust 

Motte,  2  H.  &.  N.  589;  Rex  v.   Hop-  estate   cannot    be  extended   on  by  a 

per,    3    Price    40;    Rex   v.  Gibbs,    7  cr^dxtor  oi  the  cestui  que  trust. 

Price  633;  Rex  v,  Tarleton,  9  Price  0.  Hovey  v.  Bartlett,  34  N.  H.  278. 

647;    Rex    V,  Rlppon,   2   Price  398;  7.  Morse  v.  Dewey,  3  N.  H.  535; 
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IMaltion.  EXTENT.  ^  *• 

1  DXFnriTlOH.— Extent  at  £«^//jA  coij?     'r:  T-^\ 

cution  by  which  the  defendant's  body//    : '  ^J^^^^J 

taken  at  once  to  compel  payment-;/  ^tana 
called  from  the  fact  that  the  shen  ;  ; Jf    y 

the  lands  to  be  appraised  at  tb'    ^^  .;    /  r^^f^^^ 

delivers  them  to  the  plaintiff »    .       ^     .^  i»;;^^^J^^ 

DL  KIHD8  OF  BXTEHT.-In  /     I       i  .  ^^^^^  *« 

extent :  extent  in  chief  an^         •  -^  m^^''  ^ 

further  divided  into  exten  -^  ^5^^^^  ^  J^'  ^ 

in  chief  in  the  second  d^  ./  ^^^'T' w w  on 

the  crown  might  seiz.      .  -^^d  ^o^nty^^  ^h^^^^^^^^^ 

debtor,  but  on  an  ey   ,  ^  ^^uses  to  choose  an  appra     . 

could  Aot  be  seized  .  ^^^  ^^^btor.s     These  appraise^. 

Extent  in  chie'  •  .aithful  y  and  ^^^P^^ially  toapp^^^^^ 

into  the  possess-  ;cs   as   shall  then  and  there  be  shown 

i«;<5ued  at  the  ^  -^  the  debtor,  appraise  the  same  to  satisty 

indebted  to  V '        ^i  the  officers'  fees,''  and  set  off  such  lands  and 

and   an  exf      ^  ^^    ^^^     ^^^  ^  ^^^^   ^^^„   j„    execution,  o^not  be 

the    nrst  •     .^^p,  lo  Vt.  103.  questioned   in  action  of  debt  on  the 

debtor,  ♦    Jon  in*a  levy,  by  reference  judgment.      Lawrence   v.    Pond,  17 

was   a       -Jftofore  conveyed,  is  suffi-  Mass.  433. 

:      'vJit  appears  that  this  can-  The  return  of  an  extent  on  Iwdis 

Crowr     v^^^  ^^^-^.j^ .      record.     Gil-  not  vitiated  by  the  officer's  certifying 

Thi       Vrompson,  11  Vt.  643.  that  the  appraisers  were  "indifferent 

in      ^/'iset  off  on  execution  was  de-  and  discreet,"  instead  of"  disinterested 

t         &a«  to  ^^^^^  ^^  »*»  boundary  and  discreet."     Lobdell  r.  SturtCTant, 

*^^rrectly;  the  fourth  bound  was  4  Pick.  (Mass.)  243. 

f^  by  "  Court  Square  or  land  of  W.  Diitotererted  PerMM.-Per8ons  vho 

f  V  and   this   was  held  a  sufficient  are  residents  of  a  town  are  not  sucn 

^iription.    Colbum  t;.  Pomeroy,  44  disinterested  parties  as  may  be  apprajs- 

JTu  19.  ers  upon  an  execution  in  favor  ot  tne 

\  Buck  V.  Hardy,  6  Me.  162.  town.     Boston  v.  Tileston,  11  Masf. 

f.  Mead  v.  Harvey,  2  N.  H.  496.  468. 

THe  Deputy  of  a  sheriff  of  a  county  The  extent  of  an  execution  upon  an 

has  no  authority  to  levy  an  execution  estate  for  life  is  not  rendered  mvaiia 

directed   to    the    latter,   on    land    in  by  the  circumstance  that  the  rever- 

another  county,  although  he  may  be  sioner  acted  as  one  of  the  appraisers. 

also  a  deputy  of  the  sheriff  of  the  lat-  Chamberlain  v.  Doty,  18  Pick.  (Massj 

ter  county.     Kent  v.  Roberts,  2  Story  495.                                      t   ti    «a 

(U.  S.)  591.  5.  Mead  v.  Harvey,  2  N.  H.49ft. 

8.  Mead  v.  Harvey,   a  N.  H.  496;  In  case  of  an  extent  the  fact  that  no- 

and  see  Cogswell  v.  Mason,  9  N.  H.  48.  tice  to  the  debtor  to  choose  an  ap- 

It  is  no  valid  objection  to  an  extent  praiser  was  duly  given  maybe  impiiea 

of  an  execution  upon  lands,  that  but  two  from  the  return  of  the  officer  "^^ 

appraisers  signed  the  return,  without  debtor  had  neglected  and  refused  tP 

any  reason  given  why  the  third   did  choose    an    appraiser.    Thompson  v. 

not,  if  it  appears  from  the  return  of  the  Oakes,  13  Me.  407. 

officer  that  all   three  acted.    Phillips  6.  Mead  v,  Harvey,  a  N.  H.  497- 

V.  Williams,  14  Me.  411.  A  recital  that  the  appraisers  were 

4.  Mead  v,   Harvey,  2  N.  H.  496;  "duly  sworn' Ms  insufficient.   Cwro- 

Libbey  v.  Copp,  3  N.  H.  45;  Simpson  berlain  v.  Doty,  18  Pick.  (Mass.) 495- 

V.  Coe,  3  N.  H.  85;  Rix  v.  Johnson,  5  And  see  Bamford  v.  Melvin,7  Me.  H- 

N.  H.  520;  Russ  V.  Gilman,  16  Me.  7.  Mead  v.  Harvey,  a  N.  H.  497- 

209.  An  officer,  after  extending  an  execu- 

rh»  Botom  of  tHe  01llc«r,  as  to  the  tion  on  real  estate,  stated  in  his  return 

legal   qualifications   of   appraisers  of  that   he  had  caused  appraisers  to  of 
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BxtoBt  M  VMd  in  Vnltdd  ttatM.    EXTENT.  ProoMdingi. 

tenements  by  metes  and  bounds.^ 

Bmr  in  Appraliement. — The  levy  of  an  execution  will  be  vitiated 
where  land  is  set  off  in  satisfaction  of  an  execution  amounting 
to  less  than  the  appraised  value  of  the  land.*  And  when  the 
quantity  of  land  stated  to  be  appraised  and  set  off  on  several 
executions  exceeds  the  quantity  contained  in  the  whole  tract, 
the  extents  are  not  therefore  irregular,  but  the  creditor  whose 
execution  is  extended  last  takes  only  what  remains  after  the 
previous  extents.*  The  judgment  creditor  must  at  his  peril 
cause  to  be  appraised  as  great  an  interest  as  the  debtor  has  in 
the  premises  levied  upon.* 

sworn  to  appraise  such  real  estate  as  seized    of    the    remaining    undivided 

should  be  shown  them,  *' to  satisfy  the  interest    in    the    land,    an    execution 

execution  and  all  fees  and  charges."  against  the  husband  cannot,  as  against 

It  was  held  that  this  was  sufficient,  and  her,  be  extended  upon  a  part  of  such 

the  levy  not  voidable,  though  the  mag-  land  by  metes  and  bounds,  although 

istrate  who  administered  the  oath  omit-  the  officer  making  the  extent  has,  upon 

ted  the  words  **  all  fees  and  charges"  the  application   of  the   husband   and 

in  his  certificate.   Sturdivant  t^.  Froth-  wife,  caused  the  residue  of  the  land  to 

ingham,  lo  Me.  loo.  be  set  off  by  metes  and  bounds  as  a 

A  levy  of  execution  on  real  estate  is  homestead.     Carter  v.  Beals,  44  N.  H. 

not  rendered  invalid  by  the  officer's  in-  408. 

eluding   fees  and  charges  which  are  Where  the  extent  of  an  execution  is 

not  authorized  by  law,  in  the  amount  made  on  a  specified  number  of  acres  in 

for  which  the  levy  is  made.     Holmes  common  and  undivided  in  a  township, 

V.  Hall,  4  Met.  (Ma^.)  419.  as  the  property  of  one  of  the  tenants 

1.    Mead  v.  Harvey,  2  N.  H.  497.  in  common  thereof,  it  must  be  under- 

When  the  debtor  is  sole  seized  of  stood  to  mean  such  fractional  proper- 

real  estate  which  can  be  divided  with-  tion  of  the  whole,  as  the  number  of 

out  injury  to  or  spoiling  the  whole,  it  acres  taken  bears  to  the  whole  number 

must   be  levied   upon   by   metes  and  owned  in  common  in  the  township  by 

bounds.      Hilton  v.    Hanson,  18  Me.  the    debtor.     Webber   v.   Mallett,    16 

397.     See  also  Merrill  v.  Buri)ank,  23  Me.  88. 

Me.  538;  Mansfield  t;.  Jack,  24  Me.  98.  Separate    AjvpralBement. — When    an 

A  Sufficient  Setting  Ont.  —  Land  ex-  execution   against  several  debtors  is 

tended  upon  by  an  execution  is  suffi-  extended  upon  land  of  which  they  are 

ciently  set  out  by  metes  and  bounds,  severally    seized,    the    lands  of    each 

within  the  meanmg  of  the  statute,  if  debtor  should  be  separately  appraised. 

it    be   described   as   bounded    by   the  Otherwise    the    extent    will  be  void, 

lands  of  other  persons,   provided  its  Burnham  v.  Aiken,  6  N.  H.  306. 

situation    can    be   ascertained.      Mc-  2.  Pickett  v,  Breckenridge,  22  Pick. 

Conihc  V.  Sawyer,  12  N.  H.  396.  (Mass.)  297. 

Ezecntlon  against  Tenant  by  the  Oor-  Inunateiial  Exceea  In  Amonnt  of  Land, 

teay. — An  execution  against  such  ten-  — An  excess  of    a  few  cents    in    the 

ant  maybe  extended  on  the  land  by  amount  of  land  set  off  will  not  make  the 

metes  and  bounds,  or  on  the  rents  and  levy  invalid.    Huntington  t;.  Winchell, 

profits.     Roberts?^.  Whiting,  16 Mass.  8  Conn.  45. 

186.  8.  Cutting  V.    Rock  wood,   2   Pick. 

Wlien    Bzecntlon    cannot   be   80  Bz-  (Mass.)  443. 

tended. — An    execution    against    one  4.  Root  v.   Colton,  i   Met.  (Mass.) 

holding  land  as  a  tenant  in  common  345. 

cannot  be  extended  on  a  part  of  the  In  New  Hampshire  it  is  held  that 

land  so  holden  by  metes  and  bounds,  where  a  creditor  has  caused  his  execu- 

Frcnch  v,  Lund,  i  N.  H.  42;  Good  v,  tion  to  be  extended  upon  the  lands  of  his 

Coombs,  28  Tex.  34.  debtor,  and  the  appraisers,  in  valuing 

Where  a  wife  is  seized  in  fee,  to  her  the  lands,  by  mistake  estimate  them 

sole  and  separate  use,  of  an  undivided  at  less  than  their  value,  the  debtor  has 

interest  in  land,  and  her  husband  is  no  remedy  to  correct  the  mistake  but 
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c.  Delivery  of  Seizin.— This  being  done,  the  sheriff  then 
delivers  to  the  creditor  seizin  and  possession  of  the  land,  and 
the  execution  thus  becomes  satisfied  to  the  amount  of  the 
appraised  value  of  the  land.* 

WaiTer. — If  there  are  inherent  defects  in  the  return  of  an  extent 
on  land»  or  if  the  land  is  appraised  at  too  high  a  price,  the  creditor 
may  waive  the  extent  at  any  time  before  accepting  the  land  * 
And  if  the  creditor  refuses  to  receive  the  seizin,  the  previous 
proceedings  in  making  the  levy  have  no  effect  towards  satisfying 
the  execution.' 

DeUvery  to  Agent  or  Attornoy.-^  Deli  very  of  seizin  may  be  made  to 
an  agent  or  attorney.* 

When  Title  Vests  in  Creditor. — The  title  to  the  estate  upon  which 
the  execution  is  extended  vests  in  the  judgment  creditor  from 
the  time  of  seizure  as  stated  by  the  officer  in  his  return.* 

Delay  in  Beceivlng  Seitin. — Where  the  judgment  creditor  has 
delayed  unreasonably  to  receive  seizin  the  levy  will  be  avoided 
by  a  subsequent  conveyance.* 

d.  The  return. — Nothing  passes  by  an  extent  of  an  exccu- 
tion  upon  land,  unless  the  execution,  with  the  doinp  of  the 
officer,  is  returned  by  him  to  the  court  from  which  the  execu- 
tion issued,  so  that  the  extent  may  become  a  matter  of  record 
there.'' 

by    redeeming    the    lands.     Horn    v.  €u  between  him  and  the  debtor^  which 

Swett,  2  N.  H.  301.  he  cannot  afterwards  waive  and  resort 

1.  Mead  v.  Harvejr,  3  N.  H.  497.  to  debt  on  the  judgment.     Gorham  v. 

In  a  levy  of  execution  upon  real  es-  Blazo,  a  Me.  232. 

tate,  a  delivery  of  seisin  to  the  cred-  t.  Gorham  v,  Blazo,  a  Me.  232. 

itor  after  the  appraisement  is  essential  S.  Jackson  v.  Woodman,  39 Me.  366. 

to  the  passing  of  the  title.     Jackson  v,  BTldaiice  of  SloottOB   to   Bctsnd.— A 

Woodman,  29  Me.  266.    And  see  Gore  creditor's  choosing  an  appraiser,  and 

V,  Brasier,  3  Mass.  533 ;  Blood  t^.  Wood,  receiving  seisin  of  lands  upon  ezecu- 

I  Met.  (Mass.)  534;  JLangdon  v.  Pot-  tion,  are  sufficient  evidence  ofhiselec- 

ter,  3  Mass.  215 ;  W/man  v.  Brigden,  tion  to  extend  his  execution  upon  real 

4  Mass.  150;  Bigelow  v.  Jones,  4  Mass.  estate  though  the  sheriff  does  not  cer- 

512;  Procter  v.  Newhall,  17  Mass.  81 ;  tify  such  election.    Herring  r.  Policy, 

Barrett  v.  Porter,  14  Mass.  143;  Nick-  8  Mass.  113. 

erson  v,  Whittier,  20  Mc.  223;  Nason  As  to  when  election  is  considered 

V,  Grant,  21  Me.  160;  Pope  v.  Cutler,  made,  see  Lyman  t^  Lyman,  11  Mass. 

22  Me.   105;   Murray  f.   Emmons,  19  317;  Davis  v.  Richmond,  14  Mass. 473. 

N.  H.  483.  4.  Bott  V.  Burnell,  9  Mass.  96;  Her 

AtUmpt  to  DoUvor  Boliiii  boforo  Ap*  ring  v.  Poller,  8  Maas.  113;  Pratt  r. 

praisement. — In  the  levy  of  an  execu-  Putnam,  13  Mass.  361. 

tion  the  appraisement  and  the  special  An  attorney  for  such  purpose  need 

designation  of  the  estate  must  neces*  not  be  by  deed.    Pratt  v.  Putnam,  13 

sarily  precede  the  delivery  of  posses-  Mass.  361. 

si  on  and  seizin  thereof  by  the  officer  to  6.  Hall    v,   Hoxie,   3  Met.  (Mass.) 

the  creditor,  and  any  attempt  to  de-  951 ;   and  see  Hall  v.  Crocker,  3  Met 

liver  seizin   before  the  appraisement  (Mass.)  245. 

can  be  of  no  validity.     Darling  v.  Rol-  6.  Waterhouie  v,  Waite,   11  Mass. 

lins,  18  Me.  405.  207. 

By  tbe  Acoeptaiiee  of  Seliln  from  the  T.  Rand  t».  Hadlock,  6  N.  H.  514; 

sheriff,  the  creditor  acquires  a  vested  Prescott  v.   Pettee,  3  Pick.    (Mass.) 

lUid  perfect  title  to  the  lands  so  taken  331 ;  Lawrence  9.  Pond,  17  Mass.  433. 
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union  Botnm  mutt  bo  Xado. — When  an  officer  extends  an  execution 
upon  real  estate,  he  must  make  out  and  subscribe  his  return 
within  the  life  of  the  same,* 

tttontUli  of  a  Sotnm.— rThe  return  of  the  extent  must  expressly 
state  every  fact  made  essential  to  its  validity  by  statute,  or  every 
such  fact  must  be  necessarily  implied  in  what  is  stated  * 

4.  Payments  on  Liuids  Betained  bv  Debtor. — Where  lands  have 
been  extended  and  are  retained  by  defendant,  the  payments 
must  be  made  by  him  to  the  plaintiff  in  the  writ,  whether  he,  his 
agent,  or  attorney,  reside  in  the  county  or  not.' 

5.  Kedemptlon  of  Portion  of  Lands. — Where  several  parcels  of 
land  are  set  off,  the  debtor  cannot  redeem  one  without  redeem- 
ing all.* 

6.  Creditor's  liability  for  Proceeds. — If  land  be  delivered  to  the 

Hie  Title  of  the  Qreditor  Is  Hot  Oom-  IMxection  of  Jutfpnent  Qredilor. — It  is 

laete  until  the  return  is  made  of  the  however  not  necessary  to  the  validity 

extent  and  delivery  of  seizin.   Lfddd  v,  of  an  extent  that  the  sheriff  should  set 

Bluntt  4  Mass,  402.  forth  in  his  return  that  it  was  made  in 

1.  Otherwise  no  title  passes  to  the  pursuance  of  the  direction  of  the  judg- 
creditor,  the  whole  proceeding  being  ment  creditor.  Smith  v.  Smith,  11  N. 
void.    Hall  v.  Hall,  5  Vt,  304.  H.  459. 

Presumption  wliere  Kofeum  Is  tTndate4.  Uae  of  Texn  *  *  SelsUi "  Hot  Bisenttol. — 

-—If  the  sheriff 's  return  of  an  extent  It  is  enough  if  the  sheriff  return  that 

has   no  date  it  will  be  presumed  to  he  has  delivered  possession  instead  of 

refer  to  the  date  of  the  appraisement,  seixin  of  the  lands.    Boylston  v.  Car- 

Gorham  v,  Blazo,  2  Me,  332.  ver,  11  Mass.  515. 

Wlien  Time  of  Rotnndiig  Immatexlal.-—  Variance  botwtea  Rotnni  and  Report 

The  time  of  returning  an  execution  of  Appraliers.— Should  there  be  a  vari- 

extended  on  land  is  not  material  if  it  ance  as  to  the  estimated  value  of  the 

has  been  recorded  in  the  registry  of  land,  between  the  report  of  the  apprais- 

deeds  within  three  months  after  the  ers  and  the  officer's   return,   the  lat- 

extent.     Emerson  v,  Towle,  5  Me.  197.  ter  governs  and  is  conclusive.     Chase 

Wlien  Creditor's  Title  Takes  Effect. —  v.  Hazelton,  7  N.  H.  171. 

A   title  by  execution   takes  effect  by  Amendment   of  Return. — An    officer 

relation  from  the  time  when  the  pro-  will  be  permitted  or  directed  to  amend 

ceedings  commence,  if  these  are  reg-  his  return  of  an  extent  in  order  to  per- 

ularly  continued  and  if  the  extent  is  feet  the  title  according  to  the  justice 

subsequently  registered  within  the  ap-  and  truth  of  the  case,  when  no  rights 

pointed  time  of  three  months  from  the  of  third  persons  have  intervened,  and 

completion    of  the    levy.     Brown   v.  the  evidence  is  full  and  satisfactory. 

Maine  Bank,  11  Mass.  153;  Heywood  Avery  v.  Bowman,  39  N.  H.  393. 

V.  Hildreth,  9  Mass.  393;    Shove  v.  8.  MtMurtrie  v.  Frazer,  26  Pa.  St. 

Dow,  13  Mass.  529.  391. 

2.  Avery  v.  Bowman,  39  N.  H.  393;  Neglect  of  Payment. — Where  the  de- 
Williams  V.  Amory,  14  Mass.  20;  U.  fendant  neglects  payment  of  the  semi- 
S.  V.  Slade,  2  Mason  (U.  S.)  71.  And  annual  instalment  for  thirty  days,  the 
see  Munroe  v\  Reding,  15  Me.  153;  judgment  creditor  may  issue  a  ve«</»- 
Banister  v.  Higginson,  15  Me.  73.  iioni  exponas,  and  the  plaintiff  cannot 

Day  of  Commencing  Extent. — The  offi-  extend  the  time  of  payment.    Ritter  v. 

cer  should  state  In  the  return  the  day  Lesher,  3  Luz.  L.  Obs.  (Pa.)  394.     But 

of  commencing  the  extent.     Cooper  see  Temple  v.  Miller,  i  Luz.  L.  Reg. 

T7.  Bisbee,  4  N.  H.  329.  (Pa.)    717.      Venditioni  cannot    issue 

Hotlflcatton  of  Debtor  to  Choose  Ap-  save  on  failure  of  payment.     Weyand's 

pralser.  —  The    return    of    an    extent  Appeal,  62  Pa.  St.  198. 

should  show  due  notification  of  the  4.  Bondv.  Bond,  2  Pick.  (Mass.)  382; 

debtor.     Means  v,  Osgood,  7  Me.  146.  Foss  v.  Stickney,  5  Me.  392. 

789  Volume  VIII. 


Sztent  as  Vied  in  United  StetM.   EXTENT^  BaitltatioB  aftar  bftant 

creditor  in  the  extent,  he  is  liable  to  account  for  the  proceeds; 
and  these,  to  the  amount  he  has  or  might  have  received  them,  are 
satisfaction;  but  where  the  premises  are  left  in  the  debtor's 
possession  he  is  not  chargeable  with  the  rental  until  he  has 
received  it.* 

7.  Setting  Aside  Extent. — Upon  the  setting  aside  of  an  extent 
it  has  been  held  that  the  plaintiff  may  issue  an  alias  fi.  fa.  by 
virtue  of  which  the  same  land  may  be  levied  on  add  sold.* 

8.  Bestitntion  after  Extent. — A  defendant  whose  lands  have 
been  extended  and  delivered  to  plaintiff  may,  on  filing  an  affi- 
davit of  facts  showing  a  prima  facie  satisfaction  of  the  debt, 
have  a  scire  facias  ad  computandum  et  rehabendum  terram^ 

1.  Slater's  Appeal,  28  Pa,  St.  169.  necessary  costs.    Miller  v,  Mllford,  3 

Creditor  ChargeaU«  with  Only  Actual  S.  &  R.  (Pa.)  55. 

Proflta.^The  creditor  to  whom  lands  Mot  Set  Aside  Save  Cor  Oanae.— The 

are    delivered    under    an    extent,    is  court  will  not  set  aside  a  ^./ii.  executed 

chargeable  with  only  the  actual  profits,  on  lands  at  plaintiff's  instance.    Hunt 

The  appraisal  is  not  conclusive.     Mc-  t».  M'Clure,  2  Yeates  (Pa.)  387. 

Kelvy  v.  De  Wolfe,  20  Pa.  St.  374.  After  inquest  returned  that  the  rents 

2    \  fi,  fa.  was  issued,  and  a  levy  and  profits  will  pay  in  seven  vears,  the 

made  on  fand,  which  was  extended ;  plaintiff  cannot  discontinue  his  f.  fa. 

the  court  below,  on  motion,  set  aside  and  take  out  a  new  execution  without 

the  inquisition  and  extent;  some  time  leave  of  court.    M'Cullough  v.  Guet- 

afterwards  an  alias  fi,fa,y9Z&  issued,  by  ner,  i  Binn.  (Pa.)  214. 

virtue  of  which  the  same  land  was  levied  3.  Scofield  v,   Harbeson,    9  Phila. 

on  and  sold.    It  was  held,  that  having  (Pa.)  38. 

laid  the  second  execution  on  the  same  Beatltatioii  after  Extent.— Under  a 

land,  the  plaintiff  had   not,   in    sub-  writ  of  restitution  the  sheriff  cannot 

stance,  relinquished  the  former  execu-  dispossess  the  possession  of  one  occu- 

tion,  and  that  these  proceedings  were  pying  the  premises  by  an  independent 

valid.    The  court,  however,  would  on  title.     Com.    v^    Straab,  35  Pa.  St 

motion  relieve  tiie  defendant  from  un-  137^ 
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EXTORTION. 

By  W.  a.  Martin. 

I  BsFXHinoN,  791. 

H  SXTOBTIOV  A8  AV  OTFmS,  792. 

1.  What  Indictment  must  Shaw,  792. 

2.  Joinder,  794. 

nL  ACTIOK8  TO  BXCOTEB  iLLEeAL  EXACTIOM  OB  PEVALTT,  79$. 

1.  Who  may  Sue,  795. 

2.  Form  of  Action,  795. 

3.  Declaration,  Petition,  or  Complaint^  795. 

a.    The  Allegations,  795. 
h.  Joinder  of  Counts,  797, 

CROSS-REFERENCES. 

As  to  Actions  against  Carriers  for  Overcharges,  see  article  CARRIERS, 

vol.  3,  p.  864  et  seq. 
See  also,    in  connection  with  this  subject,    articles  DURESS  AND   COM" 

POUNDING  FELONY,  vol.  7,  p.  245 ;  PA  YMENTS;  THREA  TS 

AND  THREA  TENING  LETTERS, 

I  BEFnaTlON. — Extortion  is  the  unlawful  taking  by  any  officer, 
by  color  of  his  office,  of  any  money  or  thing  of  value  that  is  not 
due  him,  or  more  than  is  due,  or  before  it  is  due.* 

1.  Com.  V.  Saulsburj,  153   Pa.  St.  much  due,  or  when  it  is  not  yet  due. 

554;  Com.  V,  Mitchell,  3  Bush  (Ky.)  25 ;  People  v,  Whalej,  6  Cow.  (N.  V.)  661. 

U.  S.  V.  Waitz,  3  Sawy.  (U.  S.)  473;  **The  ordinary  meaning  of  the  word 

U.  S.  V,  Deaver,  14  Fed.  Rep.  595 ;  Peo-  •  extortion  *  is  the  taking  or  obtaining 

pie  V.  Whaley,  6  Cow.  (N.  Y.)  661 ;  of  anything  from  another  by  means  of 

Williams  v.  State,  2  Sneed  (Tenn.)  x6o;  illegal  compulsion  or  oppressive  ezac- 

Com.  V,  Bagley,  7  Pick.  (Mass.)  379;  tion.    If  an  officer  of  the  law  has  a  pris- 

State  V.  Burton,   3  Ind.  93;   State  v,  oner  in  custody,  and  either  by  promises 

Pritchard,  107  N.  Car.  931 ;  People  v,  or  threats  induces  him  to  make  a  con- 

Calhoun,  3  Wend.  (N.  Y.)  430.     See  fession  of  crime,  such  confession  is  re- 

also  Am.  and  Eng.  Encyc.  of  Law,  tit.  garded  as  extorted  or  forced,  and  is 

Extortion.  not  admissible  in  evidence  against  the 

Meaning  of  Word  in  Other  than  Tech-  prisoner.    If  such  confessions  are  made 

nleal  Sense. — Extortion  signifies,  in  an  to  a  person  not  in  authority,  and  in 

enlarged  sense,  any  oppression  under  no  way  directly  connected  with  the 

color  of  right.     In  a  stricter  sense  it  prosecution,  the  strictness  of  the  rule  is 

signifies  the  taking  of   money  by  an  somewhat  modified.    The  word  *  extor- 

officer,  by  color  of   his  office,  either  tion' h;is  acquired  a  technical  meaning 

where  none  at  all  is  due,  or  not  so  in  the  common  law,  and  designates  a 
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btortioii  u  an  Offense.  EXTOR  TION,    What  Indietment  mint  8hov. 

n.  EZTOBTion  AS  iJT  Ofeekse — 1.  What  Indictment  miut  Show— 
7ees  Taken  and  Fees  Due. — If  the  offense  charged  consists  in  the  tak- 
ing of  a  fee  by  defendant  when  he  was  not  entitled  to  anything, 
this  must  be  alleged  in  the  indictment.*  And  if  the  gist  of  the 
offense  is  the  taking  of  more  than  was  actually  due,  it  will  not 
be  sufficient  to  allege  generally  that  defendant  exacted  and 
received  fees  in  excess  qf  what  w*is  allowed  by  law.*  The  amount 
actually  due  and  the  specific  excess  taken  must  be  stated.' 

crime  committed  by  an  officer  ol  the  effieers  ©f  the  court  for  their  services, 
law,  who,  under  color  of  his  office,  un-  Is  not  sufficiently  specific,  as  it  does 
lawfully  and  corruptly  takes  any  money  not  specify  how  mu^h  was  r^^i^ec)  bj 
or  thing  of  value  that  is  not  due  to  defendant  on  his  own  account  and  how 
him,  or  more  than  is  due,  or  before  it  qiuob  for  th^  oflSoera  an4  memberi  of 
is  due.  The  officer  must  unlawfully  the  court.  It  might  be  that  the  excess 
and  corruptly  receive  such  money  or  on  which  the  charge  of  extortion  de- 
article  of  value  for  his  own  benefit  or  pended  was  occasioned  by  the  charges 
advunt^g^^**  y,  S.  V,  Peav^ri  14  Fad.  made  by  the  other  officers  a«d  inco^ 
Rep.  595,  4  Crim.  L.  Mag.  309.  porated  Into  his  bill,  a£   for  sheriff's 

1.  Halsey  v.  State,  ±  N.  }.  L.  369;  fees,  clerks,  witneaiei,  etc.    People  v. 

State  v.  Cogg8well,3  Blackf.  (Ind.)  54;  Rust,  i  Cai.  (N.  Y.)  131. 

Lakes'  Case,   3  Leon.  268;    PoqI^  f«,  CkOleoMf  Hora  ||mi»  WM  put  on  Eze- 

State,  23  Tex.  App.  685 ;  State  v,  Wil-  ea|lim.-«-^An  indictmept  for  extortion, 

liamson,  17  Cine.  Wkly.  L.  Bui.  157.  charging  a  constable  with  having  col- 

Jmlsdlctloii.— The     district     courts  lected  more  than  was  due  on  an  eie- 

have  jurisdiction  of  an  action  com-  cution,  should  set  out  the  recitals  in 

me  need  under  the  Act  of  March   14,  the  execution,  showing  judgment  on 

1853,  to  prevent  extortion  in  office  and  which  execution  issued  and  the  names 

to  enforce  official  duty,  and  the  countv  of  both    parties   thereto.      Seanj  v, 

courts  have  not  jurisdiction  of  such  State,  6  Blaokf.  (Ind.)  403. 

actions.    Matter  of  Marks,  45  Cal.  199.  LtnttMlgn  of  HUlf . — whenevf  the 

S.  State  V'  Couch,  40  Mo,  App.  335 ;  8\im  of  the  fee  is  established  by  the  pub- 
Davy  v.  Baker,  4  Burr.  2471.  lie  law,  and  must  necessarily  be  a  cer- 

8.  People  V,  Kust,  i  Cai.  (N.  Y.)  tain  amount,  then,  upon  the  genera] 

131;  Halsey  v.  State,  4  N.  J.  L.  370;  principles  ofpleading.  as  the  rate estab- 

Reg.  V.   Baynes,    2   Salk.   680;  State  lished  is  apart  of  the  knowledge  of  the 

V.  Brown,  12  Minn.  490;  OHvelra  v.  court  and  does  not  call  for  any  proof 

State,  45  Ga.  555 ;  ^mory  1^.  State,  6  on  the  triali  neither  an  averment  nor 

Blackf.  (Ind.)  106;  Seany  v.  State,  6  statement  of  such  matter  is  necessarj", 

Blackf.  (Ind.)  403;  Poole  v.  State,  22  but  in  cases  in  which  the  legal  amount 

Tex.  App.  685 ;  Reg.  v,  Tracy,  6  Mod.  of  the  charge  depends  upon  circum- 

30.     Contra^  State  v,  Stotts,  5  Blackf.  stances,  such  amount  must  be  shown. 

(Ind.)  460.  Loftus  V,  State  (N.  J.  1890),  19  Atl. 

Wliat  ATarm«Bt  SnlBeleiit. — Where  an  Rep.    183 ;    State  v.  Maires,  33  N. }. 

indictment  charged  that  defendant,  as  L.  144;  State  v,  Dickens,  i  Hajw.  (N. 

constable,  traveled  four  miles  to  serve  Car. )  406. 

an  execution,  for  which  he  was  enti-  Bffeol  of  Tailaace.-i^The  authorities 

tied,  as  mileage,  to  sixteen  cents,  that  on  this  question  are  not  In  accord, 

corruptly,  etc.,  he  extorted  thirty-two  Some  of  the  American  decisions  hold 

cents  for  said   mileage,   whereas  but  that  a  variance  between  the  pleading 

sixteen   cents  were  due,  etc.,  it  was  and  proof  as  regards  the  amount  al* 

held  that  the  indictment  was  sufficient,  leged  to  have  been  received  is  fatal. 

Bmory  v.  State,  6  Blackf.  (Ind.)  106.  Garner  v.  State,  5  Yerg.  (Tenn.)  160; 

An  indictment  charging  that  defend-  Seany  v.  State,  6  Blackf.  (Ind.)  403; 

ant  did   extort  and    receive  from   A  State  v.  Bisaner,  97  N.  Car.  503.    Con- 

eleven  dollars  over  and  above  the  fees  ^r^, State  v,  Dickens,  i  Hayw.(N.  Car.) 

usually  paid  for  such  like  services,  and  406.    But  in  England  it  has  been  held 

due  in  the  suit  aforesaid,  arid  more  than  that  proof  of  a  sum  less  or  other  than 

was  legally  due  to  him  and  the  other  stated  in  the  Indictment  will  sustain 
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On  the  same  principle,  If  the  amount  taken  was  not  due  at  the 
time  of  the  taking,  the  indictment  must  show  that  fact.* 

Mm  and  Ofldal  Gkaraetcr  of  BelmdaiLt. — It  is  usual  and  probably 
indispensable  to  charge  that  the  money  was  taken  under  color 
of  office.*  And  the  Indictment  should  state  what  the  office 
was.*  Lack  of  the  allegation  that  the  money  was  extracted 
under  color  of  office  renders  the  indictment  defective  in  substance, 
and  this  defect  Is  not  waived  by  pleading  to  the  indictment  or 
cured  by  verdict.* 

According  to  the  early  decisions  It  was  sufficient  to  allege 
generally  that  the  money  was  taken  under  color  of  office,  without 
specifying  whether  the  sum  exacted  was  claimed  to  be  due  the 
officer  individually  or  In  his  official  capacity,  or  to  any  one  else.*^ 
According  to  the  later  deeisions,  It  is  apprehended,  It  is  essential 
to  allege  that  the  money  taken  was  claimed  to  be  due  as  a  fee 
for  official  services.*  And  it  should  be  shown  for  what  service  or 
duty  the  charge  was  made  or  the  money  taken.' 

latent. — The  indictment  must  show  a  corrupt  intent  on  the  part 
of  the  defendant,*  since  the  taking  by  an  officer  of  a  fee  to  which 

the  indictment.    R.  v.  Burdett,  i  Ld.  charge  fee$,  and  the  indictment  muat 

Raym.  149;  Rex  v.  GiUham,  6  T.  R.  theraore    allege  that  defendant  was 

367.  entitled  to  charge  fees.    Ferkel  v.  Peo- 

1.  OttMnUUetoryAveyaMBlau  lo  F6M.  pie,  16  111.  App.  310. 
— An  indictment  accused  a  county  9.  State  v.  Brown,  12  Minn.  490; 
clerk  of  demanding  **  fees  greater  than  State  v.  Bisaner,  97  N.  Car.  503 ;  Ter- 
were  or  are  allowed  by  law;"  and  ritory  v,  McElroy,  i  Mont.  86;  Hal- 
then,  bj  way  of  specification,  alleged  sey  v.  State,  4  N.  ].  L.  369. 
that  the  fees  charged  were  for  certain  URMt  of  Varlanot. — Where  the  bill 
orders  for  which  no  fees  were  allowed  charged  the  taking  of  an  excessive 
by  law.  It  waa  held  that  the  indict-  amount  for  taxes  by  the  defendant  as 
ment  was  properly  quashed,  as  the  tax  collector,  and  the  evidence  showed 
specified  acts  constituted  an  offenae  that  he  collected  as  deputy  sheriff,  it 
different  from  that  charged.  State  v.  was  held  that  the  variance  was  fatal. 
Smythe,  33  Tex.  546.  State  v.  Bisaner,  07  N.  Car.  503. 

9.  State  V.  Pritchard,   107  N.  Car.  4.  State  v.  Lubm,  42  La.  Ann.  79. 

921;  Stater.  Lubin,  42  La.  Ann.  ^9;  Dal^Mt — Wsnr  Taken  Adrantafs   of. — 

People  V,  Whaley,  6  Cow.  (N.  Y.)  061.  Where  the  indictment  fails  to  charge 

"  All  of  the  definitions  and  all  of  the  that    the   money  was   exacted   under 

approved   precedents  of    indictments  color  of  office,  the  defect  may  t>e  taken 

for  extortion  at  common  law  contain  advantage  of  by  motion  in  arrest  of 

the  words  *  under  color  of  his  office.'  judgment.    State    v,   Lubln,  4s    La. 

3  Wharton's  Cr.  Law,  ^  1576;  2  Whar-  Ann.  79. 

ton's  Precedents  of  Indictments,  Form  t.  1   Sid.  91 ;  People  v.  Whaley,  6 

90a;  State  V.  Bisaner,  97  N.  Car.  503;  Cow.  (N.  Y.)  fifii ;    State  v.  Stotts,  5 

Archbold's  Cr.  PI.  43S;  Bishop's  Cr.  Blaokf.  (Ind.)  ^60.     See  also  State  v, 

Proc.,-^  330,  321 ;  State  *.  Canslor,  75  Coggawell,  3  Blackf.  (Ind.)  34;  Seany 

N.  Car.  442;  2  Bishop  Cr.  Law  393;  v.  State,  6  Blackf.  (Ind.)  403. 

People  t>.  Whaley,  6  Cow.  (N.  Y.)  i.  State  v,  Oden,  10  Ind.  App.  136; 

66t;  Reg.  v.  Baines,  6  Mod.  192;  Run-  State  v.  Brown,  12  Minn.  490;  State 

nells  V.  Fletcher,  y  Mass.  525."  Stat«  v.  Bauer,  i  N.  Dak.  273;  Runnells  v. 

V.  Pritchard,  107  N.  Car.  927.  Fletcher,  15  Mass.  525 ;  State  v.  Moore, 

TtmX  oaoor  WM  Bntitlod  to  RoootTO  i  Ind.  548 ;  State  v.  Burton,  3  Ind.  93. 

Ymm. — Under  soction  213  of  the  Illinois  f.  State  v.  Packard,  4  Oregon  157; 

Criminal  Code,  the  offense  can  only  be  State  v*  Perham,  4  Oregon  189. 

committed  by  an    officer  entitled  to  t.  State  v.  Pritchard,  107  N.  Car. 
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he  is  not  entitled,  under  a  mistake  and  with  no  corrupt  mtent, 
does  not  constitute  extortion.* 

Extorsively. — For  the  purpose  of  showing  corrupt  intent  it 
should  be  alleged  that  the  act  was  committed  "extorsively."* 

Wilfully. — The  use  of  this  word  is  not  indispensable  if  the 
indictment  is  not  founded  on  a  statute  employing  the  word.' 

Knowingly. — If  the  indictment  is  founded  on  a  statute  in  which 
the  expression  "  knowingly  "  occurs,  the  indictment  must  allege 
a  scienter.*  It  is  otherwise  where  the  statute  does  not  employ 
the  term,^  or  where  the  indictment  is  not  based  on  a  statute. 

Time. — The  time  when  the  extortion  is  charged  to  have  been 
committed  must  be  alleged.* 

Own«nhip  ©f  Koney  Takm. — Where  the  money  is  paid  by  the  agent 
the  indictment  may  charge  that  the  extortion  was  from  the  prin- 
cipal."^ 

2.  Joinder — of  off«iiMi. — Each  extortion  is  a  separate  offense  and 
must  therefore  be  separately  counted  upon.* 

Of  Defendanti. — Several  persons  may  be  jointly  indicted  for  extor- 
tion where  they  act   together  and  concur  in  the  demand,  as 

921 ;  Cleaveland  v.  State,  54  Ala.  254.  are  invariably  used  for  that  purpose  in 
Contra^  Reg.  v.  Tisdale,  20  U.  C.  Q.  the  approved  precedents  of  common- 
B.  272.  law  indictments  for  extortion.  It  has 
Effect  of  Special  Statute. — Under  a  been  considered  that  the  word  'ex- 
statute  of  North  Carolina  which  pro-  torsive '  is  as  essential  in  such  an  in- 
vides  that  in  criminal  prosecutions  had  dictment  for  extortion  as  the  word 
by  indictment  in  the  County  Court  it  ^  froditorie^^  in  treason,  or  ^/elouice^ 
will  be  sufficient  for  the  indictment  to  in  felony.  2  Starkie  Crim,  PI.  140; 
state  the  charge  against  the  criminal  Reg.  v,  Baynes,  2  Salk.  680,  2  Ld. 
in  a  plain  and  explicit  manner,  and  Raym.  1265."  Loftus  v.  State  (N.J. 
that  no  indictment  shall  be  quashed  or  i89<>)»  ^9  Atl.  Rep.  183. 
judgment  arrested  by  reason  of  any  8.  State  v.  Cansler,  75  N.  Car. 
informalities  where  there  appears  suf-  442. 

ficient  on  the  face  of  the  indictment  to  4.  Cleaveland  v.  State,  34  Ala.  254; 

induce  the  court  to  proceed  to  judg-  State  v.  Jones,  71  Miss.  872. 

ment,  a  failure  to  allege  that  the  act  B.  State  v.  Jones,  71  Miss.  872. 

of  alleged  extortion  was  committed  ex-  6.  Rex  v.  Roberts,  4  Mod.  loi. 

torsivoly  will  not  vitiate  an  indictment  7.  Com.  v.  Bagley,  7  Pick.  (Mass.) 

for   extortion  brought  in  the  County  279, 

Court.     State  7;.  Dickens,  i  Hayw.  (N.  Payment   by   Ollleen    of    County.  — 

Car.)  406.  Where  the  money  is  paid  by  officers  of 

1.  Leeman  v.  State,  35  Ark.  438;  a  county,  the  indictment  may  charge 
Cutter  T'.  State,  36  N.  J.  L.  125;  State  extortion  from  the  county.  State  v. 
V,  Pritchard,  107  N.  Car.  926;  State  v.  Moore,  i  Ind.  548. 

Cansler,  75  N.  Car.  442.  Money  Taken  flrom  One  ProBecntor.— 

2.  Reg.  V.  Baynes,  2  Salk.  680,  2  Ld.  Where  an  indictment  for  conspiracj 
Raym.  1199;  Leeman  t;.  State,  35  Ark.  to  take  illegal  fees  contained  allega- 
438.  tions  that  the  same  were  taken  from 

It  is  a  sufficient  averment  of  a  cor-  the  prosecutor,  but  no  allegations  that 

rupt  intent  in  an  indictment  for  extor-  they  were  taken  from  the  prosecutor 

tion   to  allege   that   defendant  extor-  and  others,  it  was  held  that  evidence 

sively  took  an  unlawful  fee.     Leeman  would  not  be  admitted  of  illegal  fees 

V.  State,  35  Ark.  438.  taken  from  other  parties  in  order  to 

*' The   words    *  extort'    and   *  extor-  show  a  conspiracy.     Com.  v.  Hartman, 

sively'  are  descriptive  of  the  crime,  10  Lane.  L.  Rev.  (Pa.)  33. 

and  charge  the  corrupt  purpose.    They  8.  Rex  r.  Roberts,  Carth.  336. 
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extortion  is  a  misdemeanor  and  all  are  principals.^ 

HL  AcTion  TO  BeooyebIllsgalExagtiokb  OK  Penalty — 1.  Who 
may  Sue. — Usually  the  proper  party  to  bring  an  action  to  recover 
back  illegal  fees,  or  to  recover  a  penalty  provided  by  statute,  is 
the  party  injured.*  If  the  person  who  paid  the  illegal  charges 
paid  them  in  a  representative  capacity,  a  suit  to  recover  them 
back  or  to  recover  a  penalty  can  only  be  brought  by  him  in  his 
representative  capacity.* 

2.  Form  of  Action. — Assumpsit  is  the  proper  form  of  action  at 
common  law  to  recover  fees  illegally  exacted,*  and  debt  will  lie 
to  recover  a  penalty  provided  by  statute  for  the  taking  of  illegal 
fees.* 

3.  Declaration,  Petition,  or  Complaint — a.  The  Allegations — 
Ab  to  Feai. — ^According  to  the  English  decisions  the  better  practice, 
it  would  seem,  is,  if  the  cause  of  action  stated  is  the  taking  of 
higher  fees  than  defendant  was  entitled  to,  to  state  the  amount 
which  defendant  was  by  law  entitled  to  for  the  service  performed 
and  the  amount  which  he  actually  received.®  American  decisions 

1.  Reg.  V.  Tisdale,  20  U.  C.  Q^  B.  Where  the  collector  of  a  port  de- 

273;  Reg.  V.  Atkinson,  i  Salk.  382.  mands  and  exacts  payment  from  the 

8.  Lincoln  v.  Shaw,   17  Mass.  410;  owner  of  a  vessel  for  permits  to  land 

Miller  v,  Lockwood,  17  Pa.  St.  248.  his  baggage  or  passengers,  the  owner 

An  employer  voluntarily  paid  to  an  may  sue  to  recover  back  any  excess, 

alderman  illegal  fees  charged  by  him  The  demands   must  be    regarded    as 

in  a  criminal  proceeding  against  per-  charges  which  the  owner  was  bound 

sons  who  were  in  the  employ  of  the  to  satisfy  as  a  condition  to  the  unload- 

former  and  committed   the  criminal  ing  of  the  ship.     If  the  demands  were 

act  charged  in  obedience  to  his  in-  exacted  illegally  the  owner  would  have 

structions,  in  the  course  of  his  busi-  no  remedy  for  them  against  the  pas- 

ness.    The  court  held  that  he  was  the  sengers  even    if  the  passengers  were 

party  injured,  and  entitled  to  recover  bound  to  pay  all  proper  port  charges, 

the  penalty  for  taking  such  fees;  the  Ogden  v.  Maxwell,  3  Blatchf.  (U.  S.) 

presumption  being,  in  the  absence  of  319. 

rebutting  testimony,  that  he  paid  the  4.  Preston  v.  Bacon,   4  Conn.  480. 

fees  out  of  his  own  money.     Evans  v.  See  also  Benton  v,  Goodale,  66  N.  H. 

Harney,  17  Pa.  St.  460.  424;  Prior  v,  Craig,  5  S.  &  R.  (Pa.) 

S.  Orton  V.  Engledow,  8  Tex.  206.  44;    Walker  v.    Ham,   2   N.    H.  238; 

Under  Statutoxy  ProYlsloiis. — In  Ne-.  Clinton  v.  Strong,  9  Johns.  (N.  Y.)  370. 

hraska  an  action  to  recover  the  penalty  5.  Spence  v,  Thompson,  11  Ala.  746; 

imposed  by   section    34,   chapter    28,  Benton  t;.  Goodale,  66  N.  H.  424;  Lin - 

Comp.  Stat.,  for  the  taking  of  illegal  coin  v,  Shaw,  17  Mass.  410;  Martin  v, 

fees  by  an  officer,  can  only  be  brought  Bell,  6  M.  &  S.  220.     See  also  article 

by  the  party  injured  or  damaged  by  Penalties  and  Penal  Actions. 

the  taking  of  such  fees.     Her  v,  Cro-  6.  Usher  v.  Walters,  4  Q^  B.  553, 

nin,  34  Neb.  424.  45  E.  C.  L.  553;  Berton  v.  Lawrence, 

In   California  any  private    citizen  5  Exch.  816;  Wrightup  v.  Greenacre, 

may  make  complaint  to  the  District  10  Q^  B.  i,  59  E.  C.  L.  i;  Ashby  v. 

Court  against  an  officer  for  extortion,  Harris,  2  M.  K  W.  673. 

under  the    act   approved    March  14,  Person  fkxnn  Whom  Money  was  Be- 

1853.    Matter  of  Marks,  45  Cal.  199.  celved. — Where  the  declaration  alleged 

BnrvlTal  of  Action. — ^The  right  of  ac-  that  the  defendant  had  received  the 

tion  to  recover  illegal  fees  survives  to  unlawful   fees   from  L,   and  the  evi- 

the  personal  representative  of  the  in-  dence  showed  that  they  were  paid  by 

jured  person,  but  a  right  of  action  to  one  W,  who  received  the  money  for 

recover    a    penalty    does    not.     Reed  the  purpose  from  the  father  of  L,  L 

V.  Cist,  7  S.  &  R«  (Pa.)  183.  being   a   minor  and    the  person    for 

795  Volume  VIII. 


Actloni  to  Sacoyer  EXTORTION,    lUegml  Szaedooi  or  Ponalty. 

on  this  question  do  not  hold  to  so  strict  a  rule  of  averment.  It 
has  been  held  sufficient  to  allege  that  a  sum  named  in  excess  of 
that  allowed  by  law  was  taken,  without  alleging  what  sum  was 
actually  due.* 

Km  to  ienrleos. — It  should  be  stated  that  the  money  taken  was 
for  fees  for  official  services  •  And  the  declaration  should  also 
state  the  particular  services  for  which  the  officer  took  the  illegal 
fees,  otherwise  judgment  may  be  arrested  after  verdict.' 

As  to  Intont. — Although  an  indictment  for  extortion  must  show 
a  corrupt  intent  on  the  part  of  defendant  to  render  him  crim- 
inally liable,  It  is  not  necessary  to  allege  a  wrongful  motive  in  a 
declaration  to  recover  illegal  fees  exacted  or  a  penalty.* 

Conviotion  ia  erimliua  Aotlon. — Nor  Is  it  necessary  to  allege  that  de- 
fendant had  been  convicted  of  extortion  In  a  criminal  action.* 


whose  use  the  services  were  performed,  Aechternacht  v.  Watmough,  8  W.  A  S. 

it  was  held  that  this  was  not  sufficient  (Pa.)  i6a. 

to  maintain  the  declaration.    Lincoln  But  under  a  statute  which  provides 

V,  Shaw,  17  Mass.  410.       •  a    penalty  for  taking  a   fee  fpr  anj 

1.  Spence  V.Thompson,  II  Ala.  746;  pretended  service  not  provided  for 
Moor  V,  Boswetl,  5  Mass.  306.  See  thereby,  a  general  allegation  that  the 
also  Livermore  v,  Boswell,  4  Mass.  defendant  had  received  a  sum  of  monej 
437.  In  this  case  the  declaration  set  for  services  other  than  those  provided 
forth  the  amount  actually  taken  and  for  by  the  statute  sufficiently  brings 
the  amount  which  defendant  was  by  the  case  within  the  purview  of  the 
law  authorized  to  receive,  and  in  statute.  Overholtzer  v.  McMichael, 
passing  on  the  sufficiency  of  the  decla-  10  Pa.  St.  139. 

ration  the  court  said ;  "It  Is  alleged  4.  Coates   v,  Wallace,   17  S.  &  R. 

that  for  levying  and  collecting  fifteen  (Pa.)  7$;  Miller  v.  Lockwood,  17  Pa. 

dollars    the  defendant   received    four  St.  240;  Ogden  v.  Maxwell,  3  Blatchf. 

dollars,   and   that    the    fees   received  (U.  S.)  319. 

were  greater  than  are  allowed  by  law  Beaaan  for  Bole, — "  Ignorance  of  the 
for  poundage  and  travel,  which  fs  cer-  law  will  not  excuse  in  any  case;  and 
tain  enough."  And  in  Miller  v.  Lock-  this  principle  Is  applicable  and  with 
wood,  17  Pa.  St.  348,  an  action  of  debt  irresistible  force  to  the  case  of  an  of- 
against  the  recorder  for  taking  Illegal  ficer  selected  for  his  capacity,  and 
fees  for  recording  a  deed,  in  which  tne  in  whona  ignorance  is  unpardonable, 
number  of  words  In  the  deed  was  stated  Tlie  very  acceptance  of  the  office  car- 
in  the  declaration  and  also  the  amount  rles  witn  it  an  assertion  of  a  sufficient 
paid  for  recording,  but  not  the  legal  share  of  intelligence  to  enable  the 
fee  nor  the  excess  charged,  it  was  held  party  to  follow  a  guide  provided  for 
that  the  declaration  was  sufficient  after  him,  with  an  unusual  attention  to  clear- 
verdict.                                                    ,  ness  and  precision.    On  any  other  prln- 

2.  Moor  V.  Boswell,  5  Mass.  307.  ciple  a  conviction  would  seldom  take 
Deflect  Cured  by  Verdict. — A  declara-  place,  even  in  cases  of  the  most  flagrant 

tion  defective  in  this  regard  is  cured  abuse,  for  pretexts  would   never  be 

by  verdict.     Moor  v.  Boswell,  5  Mass.  wanting.     Sound  policy,  therefore,  re- 

307.  quires  that  the  officer  should  be  held  Xo 

8.  Ross  V,  Palmer,  4  Pa.  St.  517;  act  at  his  peril,  and  we  are  of  opinioo 

Aechternacht  v,  Watmough,  8  W.  &  that  the  absence  of  a  corrupt  motive, 

S.  (Pa. )  162 ;  Orton   v.  Engledow,  8  or  the  existence  of  an  agreement  bf 

Tex.  306,  the  party  injured,  furnishes  no  Justiii- 

Thus  a  declaration  charging  gener-  cationfor  doing  what  the  law  forbids." 

ally  that  defendant,  for  services  done  Coates  f .  Wallace,  17  S.  k.  R.  (Pa.)  80. 

by  him  as  sheriff,  took  other  and  greater  Q,  Ming  v.  Truett,  I  Mont.  327,  in 

fees  than   were   allowed   by  the  Act  which  the  court  said :  '*  There  is  no 

of  Assembly,  is   incurably  defective,  reason  in  requiring  a  party  to  allege 
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b.  Joinder  of  Counts. — Where  the  entire  recovery  goes  to 
the  party  injured,  counts  in  debt  for  the  statutory  penalties  for 
extortion  may  be  joined  with  one  for  money  had  and  received.* 

and  prove  that  any  one  complained  of  Insertion  of  Coimt  after  Appeal. — After 
had  been  convicted  of  the  crime  of  ex-  an  appeal  from  the  judgment  of  an  al- 
tordon  before  he  would  be  entitled  to  derman  in  a  case  for  taking  an  iUenl 
recover  in  a  civil  action,  as  this  fact  fee  a  second  count  was  inserted  for 
would  have  no  bearing  on  the  gist  of  taking  another  illegal  fee,  on  which 
the  issue,  namelj,  as  to  whether,  un-  second  count  the  jury  found  for  the 
der  the  color  of  office,  illegal  fees  had  defendant.  It  was  held  that  such  join- 
been  demanded  and  received.  Surely  der  was  no  ground  for  reversing  the 
the  record  in  the  criminal  case  could  judgment  for  plaintiff  on  the  first 
not  be  introduced  to  prove  this.  If  so  count.  Miller  v.  Lockwood,  17  Pa. 
it  would  be  conclusive,  and  no  jury  St.  248. 

would   be    needed  to  determine    the  One  Oanse  of  Action — ^What  Is. — The 

issue.    The  determination  of  the  crim-  receipt  by  a  clerk  of  the  District  Court 

inal  action,  in  fact,  would  determine  of  several  items  of  illegal  fees  from  the 

both.''  same  person  as  one  transaction  consti- 

1.  Spence    v.   Thompson,    11   Ala.  tutes  but  one  cause  of  action.    Lydick 

74^  t».  Palmquist,  51  Neb.  300. 
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/br  Questions  of  Substantive  Law  in  Relation  to  Extradition,  see  Am. 

and  Eng.  Encyc.  of  Law,  tit.  EXTRADITION 
As  to  the  Removal  of  Offenders  against  the  United  States  Government  from 

One  District  to  Another,  see  article  UNITED  STA  TES  COURTS. 
Matters  Touching  Habeas  Corpus  Proceedings   Generally,   see  article 

HABEAS  CORPUS. 
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Mlnition  and  Divitioa.  EXTRADITION^      InteniAtlmial  Extradition. 

I  DEPDriTIOH  AirD  DiYHIOV. — Extradition  is  a  proceeding  by 
which  one  sovereign  government  or  state  whose  laws  have  been 
violated  by  a  person  who  thereafter  flees  from  justice,  demands, 
and  the  government  to  which  he  flees  surrenders,  the  fugitive  to 
be  tried  for  the  offense.* 

In  the  United  States  the  subject  is  considered  in  two  aspects: 
viz.,  international  extradition  and  interstate  extradition.* 

n  IVTSmVATIOVAI     BXTmAHITZOV — 1.  In    Otoneral— BagnlAted   by 

Treaty. — The  exercise  of  the  authority  to  demand  from  and  to 
deliver  to  foreign  powers  fugitives  from  justice  is  controlled  by 
treaty  in  the  United  States,  and  while  much  discussion  and 
diversity  of  opinion  have  arisen  upon  the  question  as  to  the 
nature  of  the  authority  in  relation  to  the  law  of  nations,  in  the 
absence  of  treaty  stipulations  it  is  regarded  in  the  United  States 
as  a  matter  of  comity.* 

2.  From  Foreign  Country  to  United  States— tf.  Institution  of 
Proceedings. — Extradition  of  a  fugitive  from  a  foreign  country, 
in  which  he  has  taken  refuge,  to  the  United  States  must  be  con- 
ducted by  the  federal  government.* 

B«q«Ml  te  Inititatioa  of  Prooaidiiigi. — When  the  offense  is  one 
against  the  laws  of  one  of  the  United  States,  the  request  for  the 
institution  of  the  proceeding  is  made  by  the  governor  of  the 
state  upon  the  state  department  of  the  United  States,  and 
when  the  offense  is  one  against  the  federal  government,  the  re- 
quest should  be  made  by  the  attorney-general  upon  the  state 
department.* 

b.  Papers  in  Support  of  Request. — The  papers  submitted 

by  the  executive  of  the  state,  or  by  the  proper  department  of 
the  United  States,  in  support  of  the  request  for  a  f^.emand  by  the 

1.  Anderson's  Law  Diet.,  p.  438;  is  held  for  a  crime  not  extraditable  un- 
Bouvier's  Law  Diet.,  p.  637;  Rap^alje  der  the  treat j.  1%  r#  Cross,  43  Fed. 
&  Lawrence's     Law    Diet,    p.    491 ;     Rep.  517. 

I  Moore  on  Extradition,  ^  i.  4.  U.  3.  o.  Rauscher,  1x9  U.  S.  407. 

2.  Extradition  between  states  of  the  6.  Letter  of  Instructions  issued  bv 
Union,  not  being  controlled  by  the  the  State  Department  of  the  United 
principles  of  the  International  law,  is  States,  }iiiy»  18S5. 

also  called  rendition^   and  the  latter  mider  Treaty  witb  Mexico. — While, 

is  said  to  be  a  more  accurate  term,  under  the  treaty  between  Mexico  and 

a  Moore  on  Extradition,  §  516.  the  United  States,  the  surrender  mar 

S.  U.  S.  V,  Rauscher,  119  U.  S.  407;  be  made  bj  other  officers  than  the  ex- 

^x  p,  McCabe,  46  Fed.  Rep.  363.  eeutive  of  the  United  States  or  Mexico, 

For  this  and  kindred  questions  of  when  the  crime  is  committed  witbin 

substantive  law,  see  article   Bxtradi-  the  limits  of  the  frontier  states  or  ter- 

Hon  in  Am.  and  Eng.  Eneyc.  of  Law.  rltories,  the  state  department  has  held 

VolimtaryBetomonCliarse  of  a  Grime  that  this  does  not  apply  to  offenses 

Not  Bmliraced  la  tbe  Treaty. — A  party  committed  against  the  United  States 

who  voluntarily  returns  to  the  United  government,  in  which  event  the  gov- 

States  to  be  tried  for  a  crime  not  em-  emor  of  the  frontier  state  or  territory 

braced  within  the  treaty  stipulations  has  no  authority  to  make  tiie  demand, 

between  the    United   States  and   the  Opinion  of  Mr   Bayard,  Secretary  of 

country  in  which  he  tocri^  refuge,  can-  State,  ciUd  in  i  Moore  on  Eztraditioo, 

i|ot  object  upon  habeas  corpus  that  he  ^  69. 
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United  States  upon  a  foreign  government,  to  be  used  in  prelim- 
inary hearing  in  such  foreign  government,  should  be  sufficient 
to  satisfy  the  treaty  stipulations  under  which  the  extradition  is 
demanded.* 

c.  Demand  upon  Foreign  Government. — ^A  demand  upon 
a  foreign  government  for  the  extradition  of  a  criminal  offender 
must  be  made  by  the  President  of  the  United  States.* 

d.  For  What  Offense  Triable— (i)  In  General. — There 

1.  Bnles  Proomlgated  by  Ihilted  States  structions  of  State  Department,  July, 

State  Depaitment. — The  offense  must  1885. 

be  shown  to  be  one  of  which  the  foreign  Designation  of  Agent. — In  the  request 

government  would  take  cognizance  if  for  requisition  some  person  must  be 

it  had  been  committed  in  the  foreign  named  to  act  as  the  receiving  agent  of 

country.     So,  after  indictment  and  be-  the  state  or  the  government  before  the 

fore  trial,   a  copy  of  the  indictment  demand  will  be  made.     Instructions  of 

and  warrant  thereon,  if  one  has  been  State  Department,  July,  1885. 

issued,  certified  under  the  seal  of  the  Certlflcate  of  Agent  as  to  Genuineness 

court,  together  with  the  certificate  of  of  Deposition. — In  some  countries  it  is 

the  judge,  and  authenticated  under  the  the  practice  to  require  the  agent  from 

seal  of  the  state  where  the  indictment  this    government    to   swear    that   the 

was  found,  should  be  submitted.     Be-  depositions  offered  by  them  are  true 

fore  indictment  found  and  after  prose-  copies  of  the  originals,  and  the  agent 

cution  begun   by   the   issuance    of    a  nominated  should  be  able  to  comply 

warrant,  a  copy  of  the  warrant  and  of  with   tliis   requirement.     Instructions 

the  evidence  upon  which   it    issued,  of  State  Department,  July,  1885. 

together  with  a  copy  of  all  the  proceed-  2.  U.  S.  v.  Rauscher,  119  U.  S.  407; 

ings  in  the  case,  certified  by  the  magis-  Moore  on  Extradition,  §  326. 

trate  or  officer  who  issued  the  warrant.  Demand  by  State  Instead  of  Federal 

under  his  seal  of  office,  or,  if  he  have  Government. — The  fact  that  the  demand 

no  seal,  then  with  a  certification  of  his  was  made  by  the  governor  of  the  state 

official  character,  and  further  authen-  upon  the  foreign  government  is  not  a 

ticated   under  the  great    seal    of    the  defense  for  the   accused    after  he  is 

state,  should  be  submitted  with  the  re-  brought  to  this  country.      People  v, 

quest.     When  the  extradition    of    an  Pratt,  78  Cal.  345. 

escaped  convict  is  sought,  a  copy  of  Accused  Extradited  by  Force. — Where 

the  record  and  judgment  in  the  case  a  person  is  brought  into  the  jurisdic- 

in  which  the  conviction  was  had,  certi-  tion   of  the  tribunals   of  the   United 

fied  under  the  seal  of   the  court  and  States,    not  by  virtue   of  extradition 

with  the  certificate  of  the  judge,  and  treaty,  but  by  force,  violence,  or  fraud, 

authenticated  under  the  great  seal  of  it  is  held  that  this  fact  will  constitute 

the  state,  should  be  submitted.   Letter  no  defense  to  the  prosecution.     Ker  v, 

of    Instructions  issued   by  the    State  Illinois,  119  U.  S.  436.     The  illegality 

Department  of  the  United  States,  July,  consists  in  a  violation  of  the   sover- 

18S5.  eignty  of  an  independent  nation,  and 

Several  Offenses  Charged.  —  Where  if  that  nation  complains  it  is  a  matter 
the  fugitive  is  charged  with  several  concerning  the  political  relations  of 
offenses  they  should  be  designated  in  the  two  countries  and  is  not  within  the 
the  request  for  extradition,  and  the  constitutional  powers  of  the  court.  If 
proper  papers  duly  authenticated  the  surrendering  country  waives  the  in- 
touching  each  offense  should  be  sub-  vasion  of  its  sovereignty,  it  is  not  for 
mitted  with  the  request.  Instructions  the  accused  to  object.  State  v,  Brew- 
of  State  Department,  July,  1885.  ster,   7    Vt.    118.     See  also  People  v. 

Papers  to  be  Submitted  In  Duplicate. —  Rowe,  4  Park.  Cr.  Rep.  (Buffalo  Super. 

All  papers  submitted  upon  a  request  Ct. )  253 ;  Matter  of  Lagrave,  45  How. 

for  extradition  should  be  in  duplicate,  Pr.   (N.   Y.  Supreme  Ct.)  307;  State 

one  to  be    preserved   in   the    proper  v.   Smith,  i  Bailey  L.  (S.  Car.)  283; 

department    and    the    other     to     be  Dows's  Case,  x8  Pa.  St.  37;  State  v. 

used   by   the    receiving    agent.      In-  Ross,  21  Iowa  467. 
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has  been  much  learning  expounded  touching  the  right  to  try  a 
person  for  an  offense  not  embraced  within  the  treaty  stipula- 
tions, or  for  an  offense  other  than  that  for  which  he  was  extra- 
dited. This  subject  is  deemed  not  to  be  within  the  scope  of 
this  article,  which  deals  with  procedure  solely.*  The  rule  gen- 
erally established  at  this  time  may,  however,  be  stated,  viz.,  that 
a  person  extradited  from  a  foreign  country  to  the  United  States 
can  be  tried  only  for  the  offense  for  which  he  was  extradited.* 

(2)  Privilege  of  Return  to  Country  of  Asylum, — The  privilege 
of  return  to  the  country  of  asylum  is  closely  akin  to. the  last 
preceding  question,  and  often  depends  upon  the  determination 
thereof.* 

(3)  Arrest  in  Civil  Action  after  Acquittal. — For  a  discussion 
of  this  question,  see  article  Extradition,  Am.  and  Eng.  Encyc. 
of  Law. 

(4)  Remedy  against  Trial  for  Other  Offenses, — ^The  remedy 
generally  pursued  in  cases  of  detention  which  are  illegal  by 
reason  of  the  fact  that  the  accused  is  held  for  a  crime  other  than 
that  for  which  he  was  extradited  is  by  plea  in  abatement  or 
objection  to  the  jurisdiction  of  the  trial  court;*  but  upon  a  fail- 
ure of  the  state  court  to  protect  the  right  of  the  accused  in  this 
regard,  resort  may  be  had  to  the  United  States  courts.* 

3.  Extradition  from  XTnited  States  to  Foreign  Country — a.  Power 
Confined  to  Federal  Government. — The  power  to  surrender 


1.  For  a  treatment  of  this  question,  VolimtarF  Betom  to  tlie  Utalted  StatM. 
see  article  Extradition  in  Am.  and  — Where  an  accused  person  vohintarilj 
Eng.  Encyc.  of  Law.  returns  to  tlie  United  States,  upon  an 

2.  U.  S.  V.  Rauscher,  119  U.  S.  407;  agreement  that  he  shall  be  tried  only 
U.  S.  V.  Watts,  8  Sawy.  (U.  S.)  370;  upon  the  charge  upon  which  he  had 
£n^.  Hibbs,  a6  Fed.  Kep.  421;  Peo-  been  indicted,  in  order  to  a\'ail  himself 
pie  V.  Stout,  81  Hun  (N.  Y.)  336;  of  his  privilege  of  exemption  from  trial 
People  V.  Hannan,  9  Misc.  Rep.  (N.  upon  another  charge  he  must  raise 
Y.  Supreme  Ct.)  600;  Ex  /.  Coy,  32  his  objection  at  the  trial,  else  he  will 
Fed.  Rep.  911;  Hall  v.  Patterson,  45  be  deemed  to  have  waived  the  objcc- 
Fed.  Rep.  354;  State  v.  Vanderpool,  tion.  In  re  Cross,  43  Fed.  Rep.  517. 
39  Ohio  St.  373;  Blandfordt;.  State,  10  8.  See  article  Extradiiiqn^  Am. 
Tex.  App.  627.  and  Eng.  Encyc.  of  Law. 

DallTery  as  an  Act  of  Comity. — Where  4.  Com.  v,   Hawes,  13  Bush  (Ky.) 

a  person  charged  with  a  crime  not  pro-  697;  State  v.  Vanderpool,  39  Ohio  St. 

vided  for  by  treaty  is  delivered  to  tlie  273 ;  Blandford  v.  State,  10  Tex.  App. 

authorities  of  the  United  States  as  an  627;  Ker  v,  Illinois,  119  U.  S.  436;  U. 

act  of  comity,  such  person  is  not  en-  S.  v.  Watts,  8  Sawy.  (U.  S.)  370;  U.S. 

titled  to  be  discharged  on  habeas  cor-  v,  Rauscher,  119  U.  S.  430. 

pus,   and   none  of  his  personal  rights  Motion  In  Arrest    of   Jtidgment.—In 

have  been  violated.     Ex  p.   Foss,  102  U.  S.  v.  Rauscher,  119  U.  S  430,  the 

Cal.  347.  question  was  determined  upon  motion 

WalTsr  of  FrlrUoire- — In  Ex  p.  Coy,  in  arrest  of  judgment. 

32  Fed.  Rep.  911,  it  was  held  that  an  5.  Hall  v,  Patterson,  45  Fed.  Rep. 

accused    person  who   had  been    ille-  354;  ^jc/.  Coy,  32  Fed.  Rep.  911;  ^* 

gaily  tried   for   a   crime    other   than  ^.  Hibbs,  26Fed.  Rep.  422;  Kerf.  IHi- 

that    for   which    he    was    extradited  nois,  119  U.S.  436;  U.  S.  i'.  Rausch- 

could    not    waive    his     privilege    of  er,  119  U.S.  430.     See  also  f  »/rff,  II.  3< 

exemption.  f.  Remedy  by  Habeas  Corpus. 
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persons  under  extradition  proceedings  to  and  at  the  instance  of 
foreign  nations  is  confined  in  the  United  States  to  the  federal 
government.* 
b.  Preliminary  Executive  Warrant — (i)  Necessity  for. — 

It  is  not  necessary  that  the  demand  of  the  foreign  power 
should  be  presented  to  the  executive  department  in  the  first 
instance  in  the  absence  of  a  specific  treaty  provision ;  persons 
authorized  under  treaty  stipulations  to  make  complaint  may 
proceed  to  that  end  before  the  proper  judicial  officers  in  the 
United  States,  who  may  cause  the  arrest  of  the  fugitive  for 
the  purpose  of  determining  whether  or  not  he  should  be  held 
for  extradition  by  the  United  States.* 

1.   People  V,  Curtis,  50  N.  Y.  321;  ciary  could  act.    In  re  Kaine,  14  How. 

Matter  of  Vogt,  44  How.  Pr.  (N.  Y.  (U.  S.)  103;  In   re  Farez,   7  Blatchf. 

Super.  Ct.)  171 ;  Holmes  v.  ]ennison,  (U.  S.)  35;  Ex  /.  Van  Hoven,  3  Cent. 

14  Pet,  (U.S.)  540.    •  L.  J.  366;  In  re  Henrich,  5   Blatchf. 

Bxoeptloii  in  Treaty  Stlpnlatloii. — In  (U.  S.)  414.    But  the  rule  stated  in 

the  treaty  between  the  United  States  the  text  is  supported  hj  the  weight  of 

and  Mexico,  Dec.  II,  1861,  article  4,  it  recent   authority.     In  re    Herres,    33 

is   provided:  **  On   the  part  of  each  Fed.  Rep.  165;  /xi  r^?  Kelley,  9Am.  L. 

country  the  surrender  of  fugitives  from  Rev.  167 ;  Muller's  Case,  5  Phila.  (Pa.) 

justice  shall  be  made  only  by  the  au^  289;  In  re  Thomas,  la  Blatchf.  (U.  S.) 

thority  of  the  executive  thereof,  ex-  370;  In  re  Macdonnell,  11  Blatchf.  (U. 

cept  in  the  case  of  crimes  committed  S.)  79;  jSx/.  Ross,  2  Bond  (U.  S.)  252; 

within  the  limits  of  the  frontier  states  Castro  v,   De  Uriarte,  16  Fed.  Rep. 

or  territories,  in  which  latter  case  the  93 ;  Benson  v,  McMahon,  127  U.  S.  457. 

surrender  may  be  made  by  the  chief  In  In  re  Adutt,  55  Fed.  Rep.  377,  the 

civil  authority  thereof,  or  such  chief  court  followed  Benson  v,  McMahon, 

civil    or  judicial  authority  of  the  dis-  127   U.   S.  457,  saying:  '*  It  would,  I 

tricts    or  counties  bordering  on   the  think,  in  the  protection  of  individual 

frontier  as  may  be  for  this  purpose  duly  liberty,  be  more  seemly  to  require  that 

authorized  by  the  said  chief  civil  au'  the   initiative   of  proceedings  for  ex- 

thority  of  the  said  frontier  states   or  tradition  should  rest  with  the  govern- 

territories ;  or  if,  from  any  cause,  the  ment  of  the  United  States,  upon  de- 

civil  authority  of  such  state  or  terri-  mand  of  a  foreign  government,  than 

tory    shall    be  suspended,  then  such  that    they    should  be    allowed   to  be 

surrender  may  be  made  by  the  chief  instituted   by   a     consul  of  a  foreign 

military  officer  in  command  of  such  government  without  authorization  of 

state  or  territory."    Article  Extradi-  our  own  government,  and  would  also, 

iion^  7  Am.  and  Eng.  Encyc.  of  Law  I  think,  better  comport  with  the  dig- 

(ist  ed.),  pp.  608,  609.  nity  of  the  government  and  of  judicial 

But  even  under  this  treaty  the  ac*  proceedings ;  but  I  feel  concluded  by 
cused  will  be  given  an  opportunity  to  the  decisions  towhich  I  have  referred." 
have  the  question  of  the  right  of  the  Constmotioii  of  Trea^  Provision. — 
foreign  government  to  extradite  re-  The  clause  in  the  treaty  between  the 
view^ed  by  the  federal  courts.  Opinion  United  States  and  Spain  which  pro- 
of Mr.  Frelinghuysen,  Secretary  of  vides  that  "  it  shall  be  competent  for 
State,  cited  in  i  Moore  on  Extradition,  such  representatives  or  such  superior 
^  68.  consular  officers  to  ask  and  obtain  a 

S.  This  question  was  for  a  long  time  mandate    or    preliminary  warrant  of 

in    an  unsettled   condition,   tlie    view  arrest  for  the  person  whose  surrender 

having  been  asserted,  contrary  to  the  is  sought,  whereupon  the  judges  and 

rule  stated  in  the  texti  that  the  de-  magistrates  of  the   two  governments 

mand  of  the  foreign  power  must  be  shall,  respectively,  have  power  and  au- 

xnade   in   the  first  instance  upon  the  thority,  upon  complaint  made  under 

executive  department  of    the   United  oath,  to  issue  a  warrant  for  the  appre- 

States  and  its  warrant  obtained  for  the  hension    of    the    person  charged,    in 

arrest  of  the  furtive  before  the  judi-  order  that  he  or  she  may  be  brought 
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(2)  At  Whose  Instance  Issued. — Where,  however,  it  is  the  prac- 
tice, under  provisions  contained  in  the  treaties  under  which  extra- 
dition is  sought,  to  procure  the  issuance  of  a  warrant  by  the 
executive  department  of  the  United  States  as  the  proper  step 
in  the  proceeding,  such  a  warrant  is  issued  at  the  instance  of  the 
foreign  power  acting  through  its  diplomatic  or  consular  agents 
as  designated  in  the  treaties.^ 

(3)  Requirements — Form. — Assuming  the  necessity  of  a  prelimi- 
nary warrant  from  the  executive  department  of  the  United 
States,  it  has  been  held  that  no  form  is  prescribed  bylaw  for  such 
a  warrant.* 

Signature. — A  warrant  may  be  signed  by  the  Secretary  of  State, 
who  acts  for  the  President.* 

(4)  Effect, — The  warrant  of  the  executive  imports  that  the 
preliminary  steps  to  justify  its  issuance  have  been  taken.* 

c.  The  Complaint— (i)  Authority  to  Make, — ^A  party  cannot 
be  arrested  except  upon  complaint  made  by  one  authorized  to  act 
in  this  regard  on  behalf  of  the  foreign  power  against  whose  laws 
the  accused  has   offended,*  but  the   complaint   must  be  made 

before  such  judge  or  magistrate,  that  limits  of  any  state,  district,  or  terri- 
the  evidence  of  criminality  may  be  tory  with  having  committed,  within 
heard  and  considered ;  and  if,  on  such  the  jurisdiction  of  any  such  foreign 
hearing,  the  evidence  be  deemed  suf-  government,  any  of  the  crimes  pro- 
ficient to  sustain  the  charge,  it  shall  vided  for  by  sucn  treaty  or  convention, 
be  the  duty  of  the  examining  judge  or  issue  his  warrant,* "  etc.  "Inasmuch  as 
magistrate  to  certify  the  same  to  the  the  law  of  this  country  expressly  au- 
proper  executive  authority,  that  a  thorizes  the  magistrates  to  proceed 
warrant  may  issue  for  the  surrender  *  whenever  there  is  a  treaty  or  conven- 
of  the  fugitive,"  was  construed  as  fol-  tion  for  extradition,' without  reference 
lows :  **  The  *  requisition  for  surren-  to  any  preliminary  executive  warrant, 
der '  above  provided  for  is  manifestly  such  a  warrant  seems  to  me  clearlj 
the  application  for  the  final  warraht  unnecessary,  if  the  demanding  gov- 
for  the  surrender  of  the  fugitive,  ernment  chooses  to  avail  itself  of  the 
which  can  only  be  executed  by  the  law  existing  outside  of  the  treaty,  and 
executive  authority,  after  the  judicial  proceed  without  the  preliminaiy  man- 
examination.  That  requisition  is  date."  Castro  v.  De  Uriarte,  16  Fed. 
wholly  different  from  the  *  mandate  or  Rep.  97. 

preliminary  warrant  of  arrest,'  which  1.  i   Moore  on   Extradition,  4  ^5^* 

it  is  also  *•  competent  to  ask  and  ob>  note  i ;  In  re  Farez,  7  Blatchf.  (U.  S.) 

tain,'  at  the  outset;  and  while  it  is  35.     See  also  ini/ra,  II.  3.  </.  (2)   Who 

thus  competent  to  ask  for  such  a  pre-  may  Issue, 

liminary  warrant,  the  language  of  this  2.  "  It  is  enough  that  the  govern- 
section  of  the  treaty  is  plainly  permis-  ment  recognizes  the  application  of  the 
sive,  and  not  necessarily  obligatory,  if  foreign  government  and  gives  author- 
other  means  are  provided  by  law  for  ity  for  the  institution  of  proceedings 
obtaining  a  judicial  investigation,  pre-  for  the  ascertainment  of  the  facts  al- 
ii niinary  to  final  surrender.  Such  leged  to  bring  the  case  within  the 
means  are  plainly  provided  by  section  treaty."  In  r^Macdonnell,  11  Blatchf. 
5270  of  the  Revised  Statutes,  embody-  (U.  S.)  96. 

ing  the  Act  of  August  12,  1848  (9  Stat.  8.  Ex  p.  Van  Hoven,  3  Cent.  L.  J. 

at  Large  302).     This  section  provides  366;  /«  r^  Farez,  7  Blatchf .  (U.  S.)  345. 

that  *  whenever  there  is  a  treaty  or  4.  ^*/.  Van  Hoven,  4  Dill.  (U.  S.) 

convention  for  extradition,*  etc.,  *  any  415;  In  re  Farez,  7  Blatchf.  (U.  S.) 

justice,    commissioner,'     etc.,    *  may,  35.     See  also  infroy  II.  3.  /.  (a)  War- 

upon    complaint    made    under    oath,  rant  of  Surrender  Subject  to  Review, 

charging  any  person  found  within  the  6.  Com.  v.  Deacon,  10  S.  &  R.  (PaO 
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by  the  foreign  power  through  a  person  authorized  to  represent  it.* 
(2)  What  Complaint  should  Show — (»)  Before  Whom  Made. — Where 
by  act  of  Congress  certain  officers  are  designated  before  whom 
complaint  may  be  made  for  the  purpose  of  carrying  into  effect 
treaties  regulating  extradition  negotiations,  the  authority  of  such 
officers  need  not  be  affirmatively  shown  in  the  complaint.* 

(b)  Certainty  in  Chari^  Grime. — A  complaint  must  substantially 
charge  the  offense  for  the  trial  of  which  the  extradition  is  sought, 
but  it  is  said  that  a  charge  need  not  be  made  with  the  same 
precision  as  is  required  in  an  indictment.* 

125;    In   re  Ferrelle,  24  Blatchf.  (U.  made  to  an  officer  who  has  legal  au- 

S.)  155.        ^  thority  to  receive  and  act  upon  it." 

1.  Complaint — Jurat.  —  It  appearing  8.  In   re  Adutt,  55  Fed.  Rep.  376; 
by  the  complaint  that  the  moving  party  In  re  Henrich,  5  Blatchf.  (U.  S.)  414; 

'is  the  authorized  agent  of  the  demand-  In  re  Farez,  7  Blatchf.  (U.  S.)  345;  In 

ing  government,  he  need  not  swear  to  re  Macdonnell,  11  Blatchf.  (U.  S.)  79; 

this  fact  in  the  jurat.     In  re  Adutt,  55  In  re  Roth,  15  Fed.  Rep.  506. 

Fed.  Rep.  376.  Sufficiency  of  caiarge. — When  a  note, 

Ciiaracter  of  Complainant  Appealing  together  with  the  names  of  the  parties 

Aliunde. — An  officer  representing  a  for-  thereto  and  the  amoimt  thereof,  is  set 

eign  government  need  not  swear  to  his  forth  in  the  complaint,  the  charge  of 

official  character  in  the  complaint  if  it  forge rj  is   made  with   sufficient  cer- 

sufficientlj  appears  in   the  testimony  tainty  as  to  these  allegations.     In  re 

that  he  is  a  properly  authorized  agent  Charleston,  34  Fed.  Rep.  531. 

of      the    demanding     power.      In    re  In  Ex  p.  Van  Hoven,  3  Cent.  L.  J. 

Herres,  33  Fed.   Rep.    165,  reversing  366,    a    complaint    charging   forgery 

33     Fed.    Rep.   583.     See  also  In    re  without  describing  the  kind  of  obliga- 

Mineau,  45  Fed.  Rep.  188.  tion  forged,  etc.,  was   held  defective 

In   Benson  v,  McMahon,   127  U.  S.  because  it  did  not  sufficiently  inform 

460,  there  was  no  evidence  in  the  record  the  party  of  the  crime  with  which  he 

that  the  demand  was  made  by  the  for-  was  charged. 

eign  government,  but  that  government  In  Matter  of  Metzger,   i  Barb.  (N. 

was    represented   by  counsel,  and   the  Y.)  248,  it  was  held  that  the  charge  in 

correspondence  with  its  officers  which  the  complaint  must  be  equivalent  to 

was  introduced  into  the  record  showed  an  indictment. 

their  interest  in  the  matter  and  their  Indirect  Chaxge. — Upon  objection  to 

purpose  to  have  the  prisoner  brought  a  complaint  because  it  did  not  charge 

to    that  country  for  trial.     This  was  the  crime  directly,  the  language  of  the 

held  to  be  sufficient.  charge  being  as  follows :  **  That    the 

2.  I  Moore  on  Extradition,  §  284.  complainant  is  informed  and  believes 
United  States  Commissioner. — When  a  that    one    Frederick   Roth    *  *  •    is 

complaint  is    made   before  a    United  charged  with   the  crime  of  embezzle- 

States  commissioner  whose  authority  ment  of  public  funds,'*  etc.,  and  an- 

is    special,   it  has  been  held  that  the  other  part  of  the  complaint  contained 

complaint  must  show  the  authority  of  the  following  averment :  **  The  precise 

the  commissioner  to  act  in  the  partic-  amount  of  the  moneys  so  embezzled 

ular  case.     Ex  /.  Lane,  6  Fed.  Rep.  and  appropriated  by  the  said  Roth  is 

34,   distinguishing  U.   S.  v.  Stowell,  not    yet     ascertained,    but    as    com- 

2  Curt.  (U.  S.)  153.  plainant  is   informed  and  believes,  it 

Though  it  is  said  in  /nr^  Macdonnell,  was  about  two  thousand  francs,"  etc., 

II  Blatchf.  (U.  S.)  93,  in  answer  to  the  the  court  held  the  complaint  sufficient. 

contention  that  the  complaint  must  set  In  re  Roth,  15  Fed.  Rep.  506. 
out  the  authority  of  the  officer  to  re-        Date  of  Offense. — Under  a  treaty  pro- 

ceive  it,  "This  is  not  required  in  ordi-  viding  that  oflTenses  which   are  com- 

nary  complaints  of  crimes  under  state  mitted  thereafter  are  alone  embraced, 

laws  or  the  laws  of  the  United  Sutes.  the  date  of  the  offense  should  be  shown. 

It  is  enough  that  the  complaint  avers  Castro  v.  De  Uriarte,   12   Fed.  Rep. 

a   crime  and  that  such  complaint  is  350. 
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(c)  lisnanoe  of  Ezecative  Mandate. — It  is  not  necessary  to  recite  in 
the  complaint  the  issuance  of  an  executive  warrant  or  mandate' 

(d)  Ezistenoe  of  Foreign  Criminal  Prooeedinge. — It  is  not  generally  a 
necessary  preliminary  step  to  a  judicial  investigation  in  extradi- 
tion proceedings  that  a  warrant  should  have  been  issued  or  pro- 
ceedings had  against  the  accused  in  the  foreign  jurisdiction,  and 
therefore  it  is  not  necessary  to  allege  such  proceedings  in  the 
complaint.* 

(3)  Oath. — To  authorize  the  arrest  of  a  party  for  preliminary 
examination  for  extradition,  the  complaint  should  be  made 
under  oath.* 


1.  In  re  Macdonnell,  iiBlatchf.  (U.  procure  the  arrest  of  the  plaintiff  in 
S.)  79.  But  this  may  depend  upon  the  extradition  proceedings  who,  it  ap- 
neces^sity  of  such  a  warrant  in  the  first  peared  from  a  telegram  from  Havana 
instance.  See  sufra^  II.  3.  h.  Pre-  on  that  day,  had  sailed  from  Cuba  for 
It  mi  nary  Executive  Warrant.  New    York    on    the    twenty-seventh. 

*yarlaao6  between  Mandate  and  Com-  The  consul  thereupon  applied  to  the 
plaint. — It  is  no  objection  that  the  commissioner,  and  was  told  that  more 
complaint  is  more  specific  than  the  definite  and  specific  charges  were  nee- 
mandate.  **As  to  variance  between  essary.  Being  directed  by  the  Spanish 
the  mandate  and  the  complaint  and  minister  to  communicate  directly  with 
warrant,  l)ecause  in  the  former  the  the  captain-general  of  Cuba,  the  de- 
alleged  offender  is  called  *  George  Mac-  fendant  telegraphed  for  the  particulars 
donell,'  and  in  the  latter  '  George  Mac-  of  the  offense.  On  the  second  of  Oc- 
donell,  otherwise  Macdonnell,'  I  think  tober  the  defendant  received  in  reply 
there  is  nothing  in  the  objection.  The  a  further  telegram,  stating  that  the 
warrant,  as  already  seen,  recites  the  crime  of  Castro  (the  plaintiff  in  this  ac- 
requisition  and  mandate,  and  shows  un-  tion)  was  obtaining  moneys  under  false 
equivocally  that  the  warrant  is  issued  pretense,  deceit,  imposition,  and  falsifi- 
in  pursuance  thereof,  and  that  it  directs  cation  of  public  documents.  In  the 
the  arrest  of  the  alleged  offender  named  meantime  Castro  had  arrived  and  had 
therein.''  In  re  Macdonnell,  11  been  traced,  and  it  was  feared  would 
Blatchf.  (U.  S.)  79.  depart  to  Canada.     The  information 

2.  In  re  Thomas,  12  Blatchf.  (U.  S.)  bj  telegram  was  held  sufficient,  except 
370;  In  re  Farez,  7  Blatchf.  (U.  S.)  in  fixing  the  date  of  the  offense.  Cas- 
345 ;  Muller's  Case,  5  Phila.  (Pa.)  290.  tro  v.  De  Uriarte,  16  Fed.  Rep.  100. 

3.  Ex  p.  McCabe,  46  Fed.  Rep.  In  lu  re  Thomas,  12  Blatchf.  (U. S) 
363.  371,  a  complaint  by  the  vice-consul  of 

Infermation  and  Belief. — ^Allegations  the  German  Empire,  at  the  city  of 
in  a  complaint  may  be  made  on  in-  New  York,  set  out  that  said  vice-con- 
formation and  belief  when  the  source  sul,  **from  official  evidence  in  his  pos- 
and  details  of  such  information  are  set  session,  is  informed  and  believes," 
forth  with  some  particularity,  and  etc.  (setting  out  the  offense  with  which 
while  it  will  be  found  that  many  com-  the  accused  was  charged).  The  com- 
plaints are  made  upon  information  and  plaint  then  set  forth  the  information  of 
belief  and  pass  unquestioned,  yet  in  the  complainant  concerning  the  com- 
this  case,  where  the  question  was  mission  of  the  offense,  to  the  effect 
raised,  the  court  held  that  the  bare  that  he  received  a  cablegram,  a  transla- 
allegation  upon  information  and  belief  tion  of  which  is  as  follows:  '*  The  arrest 
was  insufficient,  because  the  complain-  of  the  clerk  H.  Thomas,  of  this  place, 
ant  did  not  thereby  lay  himself  open  is  requested  on  account  of  forgery 
to  a  charge  of  perjury.  Exp.  Lane, 6  of  documents  and  defrauding  to  the 
Fed.  Rep.  34.  amount  of  15*000  guilders.     He  trav- 

Bufflclent  Information.  —  On  the  eled  as  Wolfing.  Photograph  in  the 
twenty-ninth  of  September  the  defend-  possession  of  Schulz  &  Ruckgaber,  Ex- 
ant,  as  consul-general  of  Spain,  received  change  Place,  New  York,  where  also 
from  the  Spanish  minister  an  order  to  dwelling    ascertainable.      Particulars 
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d.  Arrest  for  the  Purpose  of  Examination— (i)  When 

Warrant  may  Issue. — A  warrant  for  the  arrest  of  a  fugitive  from 
the  justice  of  the  foreign  country  may  issue  only  upon  proper 
complaint  under  oath  as  prescribed  by  statute.^ 

(2)  Who  may  Issue. — The  persons  who  may  issue  the  warrant 
are  also  designated  by  statute.* 

(3)  Requisites  of  Warrant — ^Deaignation  of  Ofbnae.— While  it  is 
necessary  that  the  warrant  should  designate  the  offense  with 
which  the  person  is  charged,  it  is  sufficient  if  the  offense  be  set 
out  in  the  language  of  the  treaty.^ 

Mselosiire  of  CommiMioner^s  Authority. — When  a  warrant  is  issued  by  a 
commissioner  under  the  statute  his  authority  must  be  shown  in 
the  warrant.* 

(4)  Jurisdictional  Extent  of  Warrant. — The  warrant  issued  by 

follow  upon  answer."     Signed  by  "  II-  judge,  commissioner,  authorized  to  do 

gen,    examining    judge,    Nurnberg."  so  by  any  of  the  courts  of  the  United 

The   complainant    thereupon    sent    a  States,"  »  ♦  *  may  ♦  ♦  *  "issue  hig 

cablegram  to  the  examining  judge  as  warrant,"  etc.     And  under  this  section 

follows :    "  Telegraph    particulars    of  it  is  held  that  the  general  authority  of 

Thomas  forgery ;  full  names  of  injured  a^ommissioner  of  the  Circuit  Court  of 

parties;  also  whether  extradition  de-  the  United  States  does  not  extend  to 

manded."     Thereafter  vice-consul  re-  extradition  proceedings  and  that  such 

ceived    another  cablegram  from   said  commissioner  must  show  that  he  is 

judge     in     these     words :     "  Thomas  authorized  to  act  in  cases  of  that  kind, 

obtained    from   the  Royal  Bank  here  Ex  p.  Lane,  6  Fed.   Rep.  34;  In  re 

15,000    guilders  on  forged  receipt   of  Farez,  yBlatchf.  (U.  S.)35;  /»r^Kel- 

Cnopf  &  Sohn.     Extradition."     TWls  ley,  25  Fed.  Rep.  268.     See  also  U.  S. 

was  held  to  be  sufficient.  v.  Stowell,  2  Curt.  (U.  S.)  153;  In  re 

1.  Ex  p.  McCabe,  46  Fed.  Rep.  363;  Macdonnell,  11  Blatchf.  (U.  S.)  86. 
Matter  of  Heilbonn,  i  Park.  Cr.  Rep.         But  in  In  re  Mineau,  45  Fed.  Rep. 
(N.  Y.  Supreme   Ct.)  436.     See  also  189,  the  authority  of  the  commissioner 
Rev.  Stat.  U.  S.,  §  5270.  was  put  upon  section  727  of  the  Rev. 

Second  Warrant. — If  the  accused  is  Stat.  U.S.,  covering  the  general  powers 
discharged  for  want  of  sufficient  evi-  of  commissioners, 
dence  a  second  warrant  may  issue  upon  Antbority  of  CkmuniBslonen  In  Partlo- 
the  same  papers.  In  re  Kelly,  26  Fed.  iilar  Cages. — It  is  not  necessary,  how- 
Rep.  853.  So  also  when  the  first  war-  ever,  that  the  commissioner  should 
rant  is  of  questionable  regularity,  show  that  he  was  appointed  for  the 
Fergus,  Petitioner,  30  Fed.  Rep.  607.  particular  case  in  which  he  acts.    Est 

2.  Rev.  Stat.  U.  S.,  ^  5270.  /.  Lane,  6  Fed.  Rep.  34;  In  re  Farez, 
Complaint  before  One  Officer — War-  7  Blatchf.  (U.  S.)  35. 

rant  Imied1>y Another. —  Ini?x/.'Ross,  EflRdot  of  Amendment. — When  a  war- 
2  Bond  (U.  S.)  252,  a  judge  of  a  rant  is  defective  by  reason  of  the  fail- 
United  States  District  Court  issued  a  ure  of  the  officer  to  disclose  his  au- 
warrant  on  a  complaint  made  before  thority  to  issue  it,  such  defect  cannot 
a  United  States  commissioner  in  an-  be  cured  by  an  amendment  by  the 
other  state.  officer  in-  the  certificate  of  his  return 

3.  In  re  Macdonnell,  11  Blatchf.  (U.  after  the  proceedings  are  closed.  En 
S.)  79;  Castro  v.  De  Uriarte,  16  Fed.  /.  Lane,  6  Fed.  Rep.  34. 

^cp-  93'  Under  Mexican  Treaty.  —  Under  the 

4.  Constraction  of  Statute. — Section  treaty  between  the  United  States  and 
5270,  Rev.  Stat.  U.  S.,  provides  that  Mexico,  it  is  held  that  the  issuance  of 
"  whenever  there  is  a  treaty  or  conven-  a  warrant  by  a  county  judge  is  a  Judi- 
tion  for  extradition  between  the  gov-  cial  act,  and  the  warrant  is  not  invalid 
emment  of  the  United  States  and  any  because  it  does  not  show  the  authority 
foreign  government,  any  justice  of  the  of  the  judge  as  an  extradition  agent. 
Supreme  Court,  circuit  judge,  district  Ex  p.  McCabe,  46  Fed.  Rep.  363. 
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an  officer  for  the  purpose  of  bringing  the  accused  before  him  for 
examination  runs  through,  and  may  be  executed  in  any  district 
of,  the  United  States.* 

e.  The  Examination — (i)  Before  Whom, — The  officers  before 
whom  the  judicial  investigation  in  extradition  proceedings  may 
be  conducted  are  fixed  by  United  States  statutes.* 

(2)  Testimony  at  the  Hearing — (a)  On  Behalf  of  Acenaed. — It  has 
been  held  that  the  accused  has  a  right  to  introduce  testimony  in 
his  own  behalf  upon  the  examination  for  his  extradition.* 

1.  In  re  Henrich,  5  Blatchf.  (U.  S.)  done  upon  such  evidence  of  criminal- 
414.  See  also  Spear  on  Extradition,  ity  as,  accordine  to  the  laws  of  the 
p.  254;  I  Moore  on  Extradition,  4  304*     place  where  the  Fugitive  or  person  so 

2.  Kev.  Stat.  U.  S.,  §  5270.  charged  shall  be  found,  would  justify 
United  States  dronlt  Gonit  CtomiriliMiloa.    his  apprehension  and  commitment  for 

— Under  section  5270  of  tlie  Rev.  Stat,  trial  if  the  crime  or  offense  had  there 

U.  S.,  a  commissioner  of  the  Circuit  been   committed.'     The    examination 

Court  of  the  United  States  has  author-  in  this  case  must  be  conducted  accord- 

ity  to  hear  a  complaint  for  embezzle-  ing  to  the  law^s  of  the  state  of  Minne- 

ment  brought  by  the  Mexican  consul  sota,  where  the  prisoner  is  arrested; 

to  permit  tiie  fugitive  to  be  held  for  and  by  section  13,  page  934,  Young's 

extradition  by  the  State  Department.  Stat.  Minn.,  it  is  enacted  that  'after 

Benson  v.  McMahon,  127  U.  S.  457.  the  testimony  to  support  the  prosccu- 

A<U<ninunent   of  Investigation. — ^The  tion  is  finished,  the  witnesses  for  the 

commissioner  before  whom  extradition  prisoner,  if  he  has  any,  shall  be  sworn 

proceedings  are  had  may  adjourn  the  and    examined.'     The    commissioner 

hearing  thereof  at  the  instance  of  the  failed  to  observe  the  mode  of  proce- 

demanding  government.     In  re  Lud-  dure  designated  by  the   laws  of  the 

wigi  32  Fed.  Rep.  774;  In  re  Macdon-  state  of  Minnesota,  and  the  prisoner's 

nell,  II  Blatchf.  (U.  S.)  79.  commitment  is  illegal." 

Bail. — In  case   of    adjournment  to  StatntoiyFrovlBlon. — The  Act  of  Con 

permit  the  demanding  country  to  pro-  gress  Aug.  3, 1882,  provides  as  follows: 

cure  testimony,  the  accused  was  held  "That  on  the  hearing  of  any  case  under 

not  to  be  entitled  to  bail  pending  the  a  claim  of  extradition  by  any  foreign 

hearing,  In  re  Carrier,  57  Fed.  Rep.  government,  upon  affidavit  being  filed 

578;   though   in  Matter  of  Calder,  2  by  the  person  charged  setting  forth 

£dm.  Sel.  Cas.  (N.  Y.)  374,  the  court  that  there  are  witnesses  whose  evidence 

refused  to  hold  the  accused  for  an  in-  is  material  to  his  defense,  that  he  cannot 

definite  period  for  the  purpose  of  al-  safely  go  to  trial  w^ithout  them,  what 

lowing  the  procurement  of  testimony,  he  expects  to  prove  by  each  of  them, 

Pablio  Hearing. — All  hearings  in  cases  and  that  he  is  not  possessed  of  suffi- 

of  extradition  under  treaty  stipulation  cient  means,  and  is  actually  unable  to 

or  convention  shall  be  held  on  land,  pay   the   fees  of  such   witnesses,  the 

publicly,  and  in  a  room  or  office  easily  judge  or  commissioner  before  whom 

accessible    to    the     public.      Act    of  such  claim    for  extradition  is  heard 

Congress,  August  3,  1882    (22    U.  S.  may  order  that  such  witnesses  be  sub- 

Stat.  at  L.  215,  ^  i).  pcenaed;  and  in  such  cases  the  costs 

3.  In  re  Wadge,  15  Fed.  Rep.  864,  incurred  by  the  process,  and  the  fees 
21  Blatchf.  (U.  S.)  300.  of  witnesses,  shall  be  paid  in  the  same 

In  In  re  Kelly,  2j  Fed.  Rep.  268,  the  manner  that  similar  fees  are  paid  in 

defendant,  at  the  close  of  the  evidence  the  case  of  witnesses  subpoenaed  in  be- 

for  the  prosecution,  called  a  witness  in  half  of  the  United  States."    22  U.  S. 

his  own  behalf,  but  was  not  permitted  Stat,  at  Large  215,  ^  3. 

to  introduce  him.     This  was  held  to  Record  of  Oral  Testimony — ^Dnty  of 

be    error,   the    court    saying:    "The  Commissioner.  —  In  In    re  Henrich,  S 

tenth  article  of  the  treaty  of  1842  de-  Blatchf.  (U.  S.)  426,  the  court  suggests 

dares  that  the  person   charged  with  several  rules  for  the  purpose  of  pre- 

the  crime  of  murder  shall  be  delivered  venting  confusion  and  uncertainty  in 

up, 'provided  that  this  shall  only  be  extradition  proceedings,  among  which 
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(b)  DoeimiABtary  Evideno« — aa.  Authentication. — Congress  has  pro- 
vided for  the  authentication  of  depositions  and  other  documents, 
or  copies  thereof,  to  be  used  in  evidence  upon  the  hearing  of 
extradition  proceedings.* 

fliiffieleney  of  AnthentieatioB. — The  certificate  of  authentication  is 

sufficient  when  it  is  made  in  the  language  of  the  statute  by  one 
of  the  diplomatic  or  consular  officers  thereby  authorized  to  act  * 

is  the  following :  **  The  commissioner  and  Foreign  Governments  for  the  Ap- 

before  whom  an  alleged   fugitive  is  prehension  and  Delivery  Up  of  Certain 

brought   for  hearing    should  keep  a  Offenders,'  approved  August  twelfth, 

record  of  all  the  oral  evidence  taken  eighteen  hundred  and  forty-eight,  such 

before  him,  taken  in   narrative  form  depositions,  warrants,    and   other  pa- 

and  not  by  question  and  answer,  to-  pers,  or  copies  thereof,  shall  be  admit- 

gether  with  the  objections  made  to  the  ted  and  received  for  the  purposes  men- 

admissibility  of  any  portion  of  it  or  to  tioned  in  the  said  section,  if  they  shall 

any  part  of  the  documentary  evidence,  be  properly  and  legally  authenticated, 

briefly  stating  the    grounds    of    such  so  as  to  entitle  them  to  be  received  y<?r 

objections,  but  he  should  exclude  from  similar  purposes  by  the  tribunals  of  the 

the  record  the  arguments  and  disputes  foreign  country,"  etc.     In  re  McPhun, 

of  counsel."  30  Fed.  Rep.  57;  In  re  Behrendt,  23 

1.  The  Act  of  1882  provides  as  fol-  Fed.  Rep.  699. 

lows:  **That  in  all  cases  where  any  Act  of  1848. — The  Act  of  1848  (Rev. 

depositions,  warrants,  or  other  papers  Stat.  U.    S.,    ^   5271),  referred    to   in 

or  copies  thereof  shall  be  offered  in  the  Act  of  i860  just  quoted,  is  as  fol- 

evidence  upon  the  hearing  of  any  extra-  lows :  "In  every  case  of  complaint  and 

dition  case  under  title  66  of  the  Revised  of  a  hearing  upon  the  return   of   the 

Statutes   of    the  United  States,   such  warrant  of  arrest,  copies  of  the  deposi- 

depositions,warrants,  and  other  papers,  tions  upon  which  an  original  warrant 

or  the  copies  thereof  shall  be  received  in  any  foreign  country  may  have  been 

and  admitted  as  evidence  on  such  hear-  granted,  certified  under  the  hand  of 

ing  /br  all  the  purposes  of  such  hear-  the  person  issuing  such  warrant,  and 

ing  if  they  shall  be  properly  and  le-  attested   upon    the   oath  of  the  party 

gaily   authenticated  so  as    to    entitle  producing  them  to  be  true  copies  of 

them  to  be  received  for  similar  pur-  the  original  depositions,  may  be  re* 

foses  by   the  tribunals  of  the  foreign  ceived  in  evidence  of  the  criminality 

country  from  which  the  accused  party  of  the  person  so  apprehended,  if  they 

shall  have  escaped,  and  the  certificate  are  authenticated  in  such  manner  as 

of  the  principal  diplomatic  or  consular  would  entitle  them  to  be  received  for 

oflScer  of  the  United  States  resident  in  similar  purposes  by  the  tribunals  of 

such    foreign  country  shall  be  proof  the  foreign  country  from  which   the 

that  any  deposition,  warrant,  or  other  accused  party  escaped,*'  etc. 

paper   or  copies  thereof,   so  offered.  Translation  of   Foreign   Document. — 

are  authenticated  in  the  manner    re-  The  following  rule  was  suggested  for 

quired  by  this    act."    22   U.  S.  Stat,  the  purpose  of  preventing  confusion  in 

at  Large  2i6,  f  5.  extradition  proceedings :  "  The  parties 

Construction  In  Relation  to  Act  of  seeking  the  extradition  of  the  fugitive 
1880. — The  Act  of  1882  above  set  out  should  be  required  by  the  com  mis- 
is  held  to  be  a  substantial  re-enactment  sioner  to  furnish  an  accurate  transla- 
of  the  Act  of  June  22,  i860  (12  U.  S.  tion  of  every  document  offered  in 
Stat,  at  L.  84),  upon  the  subject,  the  evidence  which  is  in  a  foreign  Ian- 
latter  act  providing  as  follows :  **  That  guage,  accompanied  by  an  affidavit  of 
in  all  cases  where  any  depositions,  war-  the  translator  made  before  him  or  some 
rants,  or  other  papers,  or  copies  there-  other  United  States  commissioner,  or 
of,  shall  be  offered  in  evidence  upon  a  judge  of  the  United  States,  that  the 
the  hearing  of  an  extradition  case  under  same  is  correct."  In  re  Henrich,  5 
the  second  section  of  the  act  entitled  Blatchf.  (U.  S.)  426. 
*An  Act  for  Giving  Effect  to  Certain  2.  In  re  Krojanker,  44  Fed  Rep. 
Treaty    Stipulations    between     This  482;  In  re  Her  res,  33  Fed.  Rep.  165; 
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The  question  of  the  sufficiency  of  the  authentication  as  indi- 
cating the  admissibility  of  the  documents  in  the  foreign  country 
has  given  rise  to  conflicting  opinions  in  the  construction  of  the 
language  of  the  statutes  under  which  the  documents  have  been 
offered  in  evidence,  but  the  weight  of  authority  and  the  spirit  of 
the  latest  decisions  upon  the  question  support  the  view  that  the 
authentication  must  be  such  as  to  indicate  that  the  documents 
would  be  admissible  in  the  tribunals  of  the  demanding  country 
as  evidence  of  the  criminality  of  the  party  accused.* 

Certiileato  ConelnsiTo. — But  where  the  certificate  of  the  proper 
officer  of  the  United  States  is  properly  made  in  accordance  with 
the  statute,  it  is  held  to  be  conclusive  on  the  question  of  the 
admissibility  of  the  documents  to  which  it  refers  • 

Jn  re  Wadge,  15   Fed.  Rep.  864;  In  cer  is  sufficient  which  shows  that  the 

re  Henrich,  5  Blatchf.  (U.  S.)  414;  In  documents  would  be  admissible  in  the 

r^  Behrendt,  23  Fed.  Rep.  699;   Jn  re  foreign  countrr  in  extradition  proceed- 

Farez,  7  Blatchf.  (U.  S.)  345.  in^^s.    In  re  Wadge,  15  Fed.  Rep.  864. 

AtttbentlcaAlon  by  Vioe-Gonsiil. — The  See  also  In  re  Behrendt,  22  Fed.  Rep. 

authentication   of  foreign  documents  699. 

by  the  vice-consul  is  sufficient  under  But  in  In  re  Benson,  34  Fed.  Rep. 

the  act  permitting  the  consul  to  cer-  649,  where  the  proper  certificate  did 

tify.  In  re  Herres,  33  Fed.  Rep.  165.  not  accompany  the  documents,  it  was 

Copies. — The  authentication  of  copies  held  that  the  defect  could  be  cured  bj 

must  be  the  same  as  that  required  for  parol  testimony  that  the  document? 

originals.      In   re    McPhun,  30    Fed.  -were  suMciently  authenticated  to  ht 

R^P-  57"  admissible  as  evidence  of  the  crimi- 

Defectiye  Authentication  Aided  bj  Pa-  nality  of  the  accused  in   the  foreign 

rol. — Where  papers  are  offered  which  country^  and  in  other  cases  it  is  held 

are  not  accompanied   by  a  certificate  that  the  same  construction  is  to  be 

showing  that  they  are  properly  authen-  given  the  Act  of  1882  as  had  prcTious- 

ticated  as  required  by  the  act  of  Con-  iv  been  given  to  the  Act  of  i860,  and 

gress,  parol  evidence  may  be  admitted  that  the  words  "  for  similar  purposes" 

For  the  purpose  of  proving  that   the  in  the  act  set  out  hereinbefore  mean 

same  are  properly  authenticated.     In  **as  evidence  of  criminality."    In  re 

re  Benson,  34  Fed.   Rep.  649;  In  re  Oteiza  y  Cortes,    136   U.  S.  337,  af- 

McPhun,  30  Fed.  Rep.  57.  proving  In  re  Henrich,  5  Blatchf.  (U. 

Effect  of  Anthentlcatlon — Cliaracter  of  S.)  414;  In  re  Farez,  7  Blatchf.  (U.  S.) 

Document. — When  the  papers  offered  345.     See    also    In    re    McPhun,  24 

are  properly  authenticated  under  the  Blatchf.  (U.  S.)  254. 

act  of.  Congress,   it   is  no  objection  SeiMurate  Certtflcate. — Each  piece  of 

that  the    papers   themselves    are  not  documentary  evidence  offered  by  the 

what  they  purport  to  be  by  statements  agents  of  the  foreign  government  in 

upon  the  face  thereof,  as  the  authenti-  support  of  the  charge  of  criminalitj 

cation  gives  them  validity  as  evidence,  need  not  be  separately  certified  bv  the 

///  re  Ezeta,  62  Fed.  Rep.  972.  diplomatic  or  consular  officer  of  the 

1.  Under   the  Act   of   i860   it    was  United  States  as  provided  by  the  stat- 

held  that  documents  should  be  so  au-  ute,  but  all  may  be  embraced  in  one 

thenticated  as  to  show  that  they  would  certificate.     In   re   Farez,  7  Blatchf. 

be  competent  evidence  of  criminality  (U.  S.)  345;  In  re  Dugau,  2  Lowell 

in  the   country  where  the   offense   is  (U.  S.)  367. 

alleged  to  have  been  committed.     In  But  in  In  re  Henrich,  5  Blatchf.  (U. 

re   Henrich,   5  Blatchf.    (U.  S.)  414;  S.)  425,   the  court   suggested  among 

In  re  Farez,  7  Blatchf .  (U.  S.)345.  See  other  rules  to  be  followed  in  extradi- 

also  In  re  Stupp,  12  Blatchf.  (U.  S.)527.  tion  proceedings  that  each  document 

Under  the  Act  of  1882  (22  U.  S.  Stat,  should  be  separately  certified, 

at  L.  216)  it  was  held  that  the  certifi-  2.  In  re  Charleston,  34  Fed.  Rep. 

cate  of  the  diplomatic  or  consular  offi-  531 ;  In  re  McPhun,  30  Fed.  Rep.  57' 
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W.  Admissibility  on  Bbhalf  op  Accused. — But  it  is  held  that  the 
statute  providing  for  the  authentication  of  foreign  documents 
applies  only  to  such  papers  as  are  offered  by  the  foreign  govern- 
ment and  does  not  operate  to  permit  the  introduction  of  docu- 
mentary  evidence  on  behalf  of  the  accused.* 

(e)  BoAdcnej  of,  to  7iutifjr  Commitment. — The  general  rule  is  that  in 
order  to  justify  the  prisoner's  commitment  for  extradition  the 
evidence  of  his  criminality  must  be  sufficient  to  warrant  his  com 
mitment  for  trial  had  the  offense  been  perpetrated  where  he 
was  found.*  But  it  is  not  within  the  province  of  the  officer 
before  whom  the  hearing  is  had  to  try  the  accused  as  to  his  guilt 
or  innocence,  and  therefore  it  has  been  held  that  matters  which 
are  only  a  defense  to  a  trial  on  the  merits  are  not  admissible.* 

/.  Remedy  by  Habeas  Corpus — (i)  Generally, — When  a 
party  is  illegally  restrained  of  his  liberty  in  proceedings  for  his 
extradition  to  a  foreign  country,  a  writ  of  habeas  corpus  is  open 
to  him  as  a  remedy  against  such  illegal  restraint.^ 

1.  In  re  Oteiza  j  Cortes,  136  U.  S.  of  acommiBsioner  is  conclusive  except 

330;  In  re  Wadge,  15  Fed.  Rep.  864.  upon  questions  of  law  or  of  jurisdic- 

%,  Benson  v,  McMahon,   127  U.  S.  tion,   upon   which   questions   the  ac- 

457;  In  re  McPhun,  24  Blatchf.  (U.  cused  may  have    the    action    of    the 

S.)  254;  In  re  Behrendt,  22  Fed.  Rep.  commissioner  reviewed  upon  habeas 

699;  1%  re  Ezeta,  62  Fed.  Rep.  972;  corpus;  but  when  legal  evidence  has 

In  re  Herres,  33  Fed.  Rep.  165;  In  been  used  on  the  hearing,  the  court 

r<?  Wadge,  15   Fed.   Rep.  864;  In  re  will  not  under  such  a  writ  inquire  into 

Risch,  36  Fed.  Rep.  547 ;  In  re  Farez,  the  sufficiency  thereof.     Benson  v.  Mc- 

7 Blatchf.  (U.  S.)  345;  In  re  Macdon-  Mahon,  127  U.  S.  457;  In  re  Oteiza  y 

nell,   n   Blatchf.    (U.  S.)  170;  In   re  Cortes,  136  U.  S.  330;  In  re  Stupp,  12 

Henrich,  5  Blatchf.  (U.  S.)  425;  Mat-  Blatchf.  (U.  S.)  501 ;  In  re  Wadge,  16 

terof  Calder,  2  Edm.  Sel.  Cas.  (N.  Y.)  Fed.    Rep.   332;   In   re  Wiegand,  14 

374;  Matter  of   Washburn,   4  Johns.  Blatchf.  (U.  S.)  370;  In  re  Fowler,  18 

Ch.  (N.  Y.)  106.  Blatchf.  (U.  S.)  430;  In  re  Vandervel- 

Probable  Caxue. — It  is  sufficient  if  the  pen,  14  Blatchf.  (U.  S.)  137;  In  re 

evidence  discloses  probable  cause  for  Wahl,  15  Blatchf.  (U.  S.)  334;  In  re 

the  commitment.     In   re  Herres,  33  Behrendt,  22  Fed.  Rep.  699;  Omelas 

Fed.  Rep.  165;  In  re  Farez,  7  BlatchL  v.  Ruiz,  161  U.  S.  502. 

(U.  S.)  345 ;  In  re  Charleston,  34  Fed.  The  Betam  of  tbe  Offlcer  must  show  a 

R^P-  531'  legal  detention  under  process  at  the 

Identity     of    Aeeiued.-T-No    further  time  the  writ  was  served.     In  re  Farez, 

proof  of  the  identity  of  the  accused  7  Blatchf.  (U.  S.)  47. 

is  necessary  than  his  own   admission  Jurisdiction    of    State    and    Federal 

thereof.     In   re  Charleston,  34  Fed.  Oonrts. — When  the  accused  is  in  cus- 

Rep.  531.  tody  under  process  issued  by  author- 

S.  Self  defense. — Upon  a  hearing  in  ities  of  the  federal   government,  the 

extradition  proceedings  for  the  remov-  state  courts  have  no  jurisdiction  to  in- 

al  of  a  person  charged  with  murder  in  terfere  in  habeas  corpus.     In  re  Mac- 

a  foreign  country,  It  is  not  proper  to  donnell,    11    Blatchf.    (U.    S.)    170; 

admit  on  the  part  of  the  accused  mat-  People  v,  Fiske,  45  How.  Pr.  (N.  Y. 

ters  set  up  as  constituting  self-defense.  Supreme  Ct.)  294. 

as  such  a  question  is  for  the  court  Inqniiy  by  Federal  Court  Into  the  nie- 

which  is  to  try  him  for  the  crime  and  gal  Detention. — Where  a  person  is  ac- 

not  for  the  court  or  officer  hearing  the  quitted   and  before  he  has  had  time 

question  as  to  whether  there  is  suffi-  to  return  to  the  place  from  which  he 

cient  evidence  to  commit  him  for  trial,  was  extradited  he  is  rearrested  under 

tn  re  Ezeta,  62  Fed.  Rep.  972.  process  from  a  state  court,  the  federal 

i.  Scope  of  tlieBemady. — llie  decision  court  has  jurisdiction  to  inquire  into 
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(2)  Warrant  of  Surrender  Subject  to  Review, — As  the  action  of 
the  judicial  tribunal  committing  a  person  for  extradition  maybe 
reviewed  by  the  President,*  so  also  may  the  action  of  the  Pres- 
ident  in  ordering  the  surrender  of  the  fugitive  pursuant  to  such 
judicial  action  of  commitment  be  reviewed  by  habeas  corpus, 
where  the  detention  is  alleged  to  be  in  violation  of  the  Constitu- 
tion of  the  United  States.* 

(3)  To  Effect  Arrest  of  Party  Held  in  Civil  Suit. — Where  a 
person  is  held  under  arrest  in  a  civil  suit,  the  officer  having  in 
nis  hands  the  warrant  of  the  commissioner  for  the  arrest  in  the 
extradition  proceeding  has  such  an  interest  as  entitles  him  to 
sue  out  a  writ  of  habeas  corpus  so  that  he  may  obtain  the  body 
of  the  accused  for  the  purpose  of  executing  his  writ.* 

g.  Final  Surrender  to  Foreign  Country— (i^  By  Whom 
Made. — The  final  surrender  of  a  person  committed  for  extradi- 
tion must  be  made  by  the  executive  of  the  United  States  gov- 

the  legality  of  the  restraint.     In  re  commissioner  was  based  upon  clearer 

Reinitz,  39  Fed.  Rep.  204;  Ex  /.  Coj,  or  more  convincing  testimonj.    In  re 

33  Fed.  Rep.  911.  Kelly,  26  Fed.  Rep.  852. 

Power  of  United  States  Bnpreme  Court  Pendliiir  Ooottmuuice  to  Froeon  Evi- 
to  Issue. — ^There  is  no  form  in  which  an  denoe. — Where  a  party  sued  out  a  writ 
appellate  power  can  be  exercised  by  the  of  habeas  corpus  pending  a  continuance 
Supreme  Court  of  the  United  States  which  was  granted  for  the  purpose  of 
over  the  proceedings  of  the  district  allowing  the  demanding  country  to  pro- 
judge  at  his  chambers  in  committing  a  cure  testimony,  the  court  discharged 
fugitive  to  await  the  warrant  of  the  the  habeas  corpus  and  remanded  the 
President  of  the  United  States,  and  prisoner  to  await  the  hearing  of  the 
therefore  there  is  no  power  to  issue  a  extradition  proceedings.  In  re  Mac- 
writ  of  habeas  corpus  in  such  a  case,  donnell,  11  Blatchf.  (U.  S.)  170. 
Matter  of  MeUger,  5  How.  (U.  S.)  But  in  In  re  Kelly,  26  Fed.  Rep. 
191.  852,   the  court  said   that  it  was  not 

1.  See  infra^  II.  3.  g,  (3)  Power  of  necessary  to  wait  until  the  close  of  the 
President  Notwithstanding  yndicial  examination  and  then  if  the  accused  is 
Determination.  bound  over  to  invoke  this  process,  but 

2.  Spear  on  Extradition  ( ist  ed. )  216 ;  that  whenever  a  case  occurred  in  which 
Est  p,  Kaine,  3  Blatchf.  (U.  S.)  i\  In  it  was  apparent  that  the  proceeding 
r«  Macdonnell,  11  Blatchf.  (U.  S.)  170;  was  carried  on  for  the  purpose  of  grat- 
Ex  p.  Van  Aernam,  3  Blatchf.  (U.  S.)  ifying  personal  spite  or  for  the  annoy- 
160;  In  re  Stupp,  12  Blatchf.  (U.  S.)  ance  and  vexation  of  the  party  arrested, 
501 ;  Matter  of  British  Prisoners,  i  the  court  has  the  power  to  lay  hold  of 
Woodb.  &  M.  (U.  S.)  69.  the  proceeding  with  a  strong  hand  and 

Soope   of  Beriew. — ^The     power    to  to  stop  it. 
review  the  action  of  the  President  in        After  IMsoharge  Xf^mi  Balieas  OoQnii 

this  regard  does  not  extend  to  review-  — Beoond  Hearing. — When  a  party  is 

ing  the  sufficiency  of  the  facts  upon  discharged  on  habeas  corpus,  he  maj 

which    the    President    acted,    but    is  nevertheless  be  held  for  further  ezami- 

limited  to  a  decision  of  the  questions  nation  upon  the  same  papers  by  order 

of  law  involved.  In  re  Farez,  7  Blatchf.  of  the  court.    In  re  Fares,  7  Blatchf. 

(U.S.)  345-  (U.S.)  345. 

Rearrest  after  Beftasal  toy  PreeUlent  to  8.  Private  civil  rights  to  the  body  of 

Surrender. — Where,  after  the  President  the  debtor  are  subservient  to  the  right 

has  refused  to  surrender  the  prisoner  of  the  government  to  punish  for  crime. 

le  is  rearrested  upon  another  warrant,  The  arrest  in  civil  proceed ingrs  will  not 

the  court  may  hear  the  legality  of  his  stand  in   the  way  of  extradition  for 

restraint  upon  habeas  corpus  and  de-  crime.      In  re  Mineau,  45  Fed.  Rep. 

cide  whether  the  last  action  of  the  188. 
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ernment,*  upon  the  certified  record  of  the  proceedings  had  before 
the  committing  officer.* 

(2)  Prerequisites. — But  the  President  cannot  issue  such  a  war- 
rant of  surrender  until  it  has  been  judicially  determined  that  the 
accused  should  be  extradited.* 

(3)  Power  of  President  Notwithstanding  Judicial  Determina- 
tion.— Notwithstanding  the  fact  that  the  judicial  investigation 
has  resulted  in  the  commitment  of  the  accused  for  extradition, 
the  President  may  review  all  the  proceedings  and  the  evidence 
adduced  therein  and  refuse  thereupon  to  surrender  the  fugitive.* 

(4)  Time  Within  Which  Surrender  must  be  Made. — The  sur- 
render of  a  fugitive  must  be  made  within  two  calendar  months 
after  the  date  of  his  committal.     This  is  a  statutory  requirement.* 

m.  IVTEBBTATE  ExTRABiTioK — 1.  Vatnre  of  Sight  and  Obligation 
of  States. — The  right  of  the  state  to  demand,  and  the  obligation 
of  the  state  upon  which  the  demand  is  made  to  surrender,  a 
fugitive  from  justice  rests  upon  the  federal  constitution  and  acts 
of  Congress  in  pursuance  thereof,®  though  as  to  the  manner  of 

1.  In  re  Herres,  33  Fed.  Rep.  i66.  Com.  v.  Johnston,  12  Pa.  Co.  Ct.  Rep. 

Blgiuitiire. — The  warrant  of  surren-  263;  Kentucky  v.  Dennison,  24  How. 

der  ma/ be  signed  bj  the  Secretary  of  (U.    S.)   66;    In   re   Keller,   36    Fed. 

State.     Matter  of  British  Prisoners,  i  Rep.  682 ;  E%  p.  Hart,  63  Fed.  Rep. 

Woodb.  &  M.  (U.  S.)'66.  259;   Ex   /.  Morgan,   20    Fed.    Rep. 

a.  Rev.  Stat.  U.  S.,  J  5270.  298. 

3.  Spear  on  Extradition  (3d  ed.).  The  Act  of  CongresB  npon  the  Snl^ect 
p.  245 ;  Matter  of  British  Prisoners,  i  is  as  follows :  **  Whenever  the  execu- 
Woodb.  &  M.  (U.  S.)  66.  tive  authority  of  any  state  or  territory 

4.  Spear  on  Extradition,  pp.  214, 215 ;  demands  any  person  as  a  fugitive  from 
In  re  Stupp,  12  Blatchf.  (U.  S.)  501;  justice,  of  the  executive  authority  of 
Matter  of  Heilbronn,  12  N.  Y.  Leg.  any  state  or  territory  to  which  such 
Obs.  65.  See  also  In  re  Kelly,  26  person  has  fled,  and  produces  a  copy 
Fed.  Rep.  852.  of  an  indictment  found  or  an  affidavit 

0.  Rev.  Stat.  U.  S.,  4  5^73»  P^o-  made  before  a  magistrate  of  any  state 
vide  that  when  a  party  is  commit-  or  territory,  charging  the  person  de- 
ted  for  extradition  and  is  not  '*  deliv-  manded  with  having  committed  trea- 
ered  up  and  conveyed  out  of  the  son,  felony,  or  other  crime,  certified  as 
United  States  within  two  calendar  authentic  by  the  governor  or  chief  mag- 
months  aiter  such  commitment,  over  istrate  of  the  state  or  territory  from 
and  above  the  time  actually  required  whence  the  person  so  charged  has 
to  convey  the  prisoner  from  the  jail  fled,  it  shall  be  the  duty  of  the  execu- 
te which  he  was  committed  by  the  tive  authority  of  the  state  or  territory 
readiest  way  out  of  the  United  States,  to  which  such  person  has  fled  to  cause 
it  shall  be  lawful  for  any  judge  of  the  him  to  be  arrested  and  secured,  and  to 
United  States,  or  of  any  state,  upon  ap-  cause  notice  of  the  arrest  to  be  given  to 
plication  made  to  him  by  or  on  behalf  the  executive  authority  making  such 
of  the  person  so  committed,  and  upon  demand,  or  to  the  agent  of  such  au- 
proof  made  to  him  that  reasonable  thority  appointed  to  receive  the  fugi- 
notice  of  the  intention  to  make  such  tive,  and  to  cause  the  fugitive  to  be 
application  has  been  given  to  the  Secre-  delivered  to  such  agent  when  he  shall 
tary  of  State,  to  order  the  person  so  appear.  If  no  such  agent  appears 
committed  to  be  discharged  out  of  within  six  months  from  the  time  of  the 
custody,  unless  sufficient  cause  is  arrest,  the  prisoner  may  be  discharged, 
shown  to  such  judge  why  such  dis-  All  costs  or  expenses  incurred  in  the 
charge  ought  not  to  be  ordered."  apprehending,  securing,  and  transmit- 

%.  People  V.  Brady,  56  N.  Y.  187;  ting  such  fugitive  to  the  state  or  ter- 

Malcolmson  v,  Scott»  56  Mich.  460;  ritory  making  such  demand  shall  be 
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carrying  out  the  provisions  state  legislation  is  also  competent, 
when  not  in  conflict  with  the  federal  laws  and  constitution,  and 
most  of  the  states  have  enacted  statutes  to  this  end.* 

2.  iMtitntion  of  Proceedings — a.  Application  for  Executive 
Demand. — The  application  to  the  executive  of  the  state  to 
make  requisition  upon  a  sister  state  for  the  delivery  of  a  fugitive 
from  the  justice  of  the  former  is  made  by  some  person  designated 
by  statute  or  fixed  by  special  rules  governing  this  practice 
adopted  in  the  several  states.* 

b.  The  Demand  or  Requisition — {i\  By  and  upon  Whom 

Made. — A  fugitive  cannot  be  surrenderee  except  upon  the  de- 
mand or  requisition  of  the  executive  authority  of  the  state  or 
territory  from  which  such  fugitive  has  escaped,  upon  the  execu- 
tive authority  of  the  state  or  territory  wherein  he  is  found.' 

paid     by    such    state   or    territory."  Case,  i  Abb.  Fr.  N.  S.  (N.  Y.)  347; 

Rev.  Stat.  U.  S.  (ad  ed.),  $  5278.  Ex  ji.  McKean,  3  Hughes  (U.  S.)  23. 

Good  Faltb.**Courts  of  justice,  when  Btoond  WazraiU  upon  OxiglnAl  B«|iil* 

a  case  comes  before  them  which  is  en-  ittiOB. — In  the  event  of  the  escape  of 

tirelj  free  from  doubt,  will  not  allow  the  fugitive  under  the  first  warrant  of 

any  use  to  be  made  of  such  proceed-  arrest  issued  by  the  governor  of  the 

ings  which  would  be  a  manifest  viola-  state   upon   which    the    demand   was 

tion  of  good  faith  and  a  perversion  of  made,  a  second  requisition  is  not  neces- 

the  measures  which  had  to  be  resorted  sary  to  justify  a  second  warrant  of  ar- 

to  in  order  to  bring  the  party  accused  rest.     Ex  p,    Hobbs,   32  Tex.  Crim. 

within    their  jurisdiction.     Matter  of  Rep.  312;  In  re  Hughes,  Phil.  L.  (N, 

Cannon,  47  Mich.  481.  Car.)  58. 

1.  Spear  on  Extradition  (3d  ed.),  p.  Becond  Requisition  upon  Orlclnal  Ap- 
3o7«?/je^.;  J?*/.  Reggel,  114  U.  S.642.  pUcAtion. — When  the  accused  is  not 

2.  Rules  Adopted  by  Beyersl  States. —  found  in  the  stat^  upon  which  requi- 
In  August,  1887,  a  conference  of  repre-  si  tion  was  made,  but  is  ascertained  to 
sentatives  of  the  governors  of  Califor-  be  in  another  and  different  state,  the 
nia,  Connecticut,  Georgia,  Illinois,  governor  may  issue  a  second  requisi- 
Maine,  Massachusetts,  Michigan,  Min-  tion  upon  the  original  application, 
nesota,  Nebraska,  New  Hampshire,  Moon  v,  Butler  County,  30  Kan.  458. 
New  York,  North  Carolina,  Ohio,  Re<xnisition  by  Cbief  of  Glierokee  Ha- 
Pennsylvania,  Rhode  Island,  South  tion.— The  Chief  of  the  Cherokee 
Carolina,  Vermont,  Virginia,  and  Wis-  Nation  has  no  authority  under  the 
consin,  and  of  the  Supreme  Court  of  constitution  and  statutes  of  the  United 
the  District  of  Columbia,  was  held  in  States  to  issue  a  requisition.  Ex  >. 
New  York  City  and  adopted  rules  re-  Morgan,  20  Fed.  Rep.  307. 
garding  procedure  in  this  respect.  See  Statatoxy  Exception — ^District  of  Co- 
2  Moore  on  Extradition,  p.  1190.  lumbia. — When  tlie  accused  takes  ref- 

DigcreUon  of  Bxeoutiye. — As  neither  uge  in  the  District  of  Columbia,  the 

the  constitution  nor  the  act  of  Con-  demand  is  made  under  a  special  act  of 

gress  fixes  the  conditions  under  which  Congress  passed  March  3,  1801,  which 

an  executive  of  a  state  in  which  the  is  as  follows :  "  In  all  cases  where  the 

offense   is  committed  shall  make  the  laws  of  the  United  States  provide  that 

demand,  it  is  said  that  the  executive  fugitives  from  justice  shall  be  deliv- 

has  a  discretion  to  refuse  to  make  the  ered  up,  the  chief  justice  of  the  Su- 

demand,  and  he  cannot  be  compelled  preme  Court  shall  cause  to  be  appre- 

to  do  so.     Spear  on   Extradition  (3d  hended  and  delivered  up  such  fugitive 

ed.),  pp.  316-318.     See  title  Extradi-  from  justice  who  shall  be  found  within 

tioui  Am.  and  Eng.  Encyc.  of  Law.  the  District,  in  the  same  manner  and 

8.  Rev.  Stat  U.  S.,  §  5278;  Botts  v,  under  the  same  regulations  as  the  ex- 
Williams,  17  B.  Mon.  (Ky.)  696;  State  ecutive  authority  of  the  several  states 
V,  O'Connor,  38  Minn.  243 ;  People  v.  are  required  to  do  by  the  provisions  of 
Wright,  2  Cai.  (N.  Y .)  213 ;  Soloman's  sections  fifty-two  hundred  and  scventy- 
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(2J  When  Made — In  Oonoral. — The  requisition  cannot  be  made 
until  an  indictment  has  been  found  in  the  state  in  which  the 
offense  is  alleged  to  have  been  committed  or  some  appropriate 
judicial  proceeding  commenced  against  the  accused  therein.* 

After  Anoit. — But  while  the  actual  delivery  cannot  be  made  prior 
to  the  executive  demand,  as  a  general  rule,  the  fugitive  may  be 
arrested  and  held  to  await  proper  extradition  papers  * 

(3)  Necessary  Papers  in  Support  of  Demand. — In  order  lawfully 
to  invoke  action  upon  a  requisition  made  by  the  executive  of 
one  state  upon  another,  the  requisition  must  be  accompanied  by 
a  copy  of  the  indictment  found,  or  affidavit  made  before  a  magis- 
trate, in  the  state  or  territory  charging  the  fugitive  with  having 
committed  a  crime,  the  authenticity  of  which  papers  must  be 
certified  by  the  governor  of  the  state  or  chief  magistrate  of  the 
territory  making  the  demand.' 

eight  and  fifty-two  hundred  and  seven-  United  States. — Ex  f,  Morgan,  3o 

tj-nine,  title  LXVI.,  of  the  Revised  Fed.  Rep.  299. 

Statutesoftlie  United  States,  *  Extradi-  Copy  of  Affldayit. — It  is  sufficient  if 
tion;'  and  all  executive  and  judicial  a  copy  of  the  original  affidavit  prop- 
officers  are  required  to  obey  the  lawful  erly  certified  and  authenticated  is  pro- 
precepts  or  other  process  issued  for  duced.  Kurtz  v.  State,  22  Fla.  36. 
tliat  purpose,  and  to  aid  and  assist  in  Attaelimeiit  of  Papen  to  Reqvlaltloii. 
such  delivery."  Comp.  Stat.  D.  C.  — The  papers  need  not  be  actually  at- 
(Abert  and  Lovejoy),  p.  475,  $  159;  §  tached  to  the  requisition,  but  it  is  suf- 
843,  Rev.  Stat.  D.  C.  ficient  if  they  accompany  it.     Kings- 

For  a  Treatment  of  tlie  Bemoyal  firom  bury's  Case,  106  Mass.  223. 

One  District  to  Another  of  Persona  Offmd-  Annexed  Papers  in  Aid  of  Requisition. — 

Snc  acainst  tlie  Laws  of  tlie  TTUlted  States,  Where  the  annexed  papers  sufficiently 

see  article  United  States   Courts,  show  that  the  demand  is  supported  by 

1.  Malcolmson   x\   Scott,  56  Mich,  original   proceedings   against  the  ac- 

460;  Forbes  v.  Hicks,  27  Neb.  iii.  cused,  it  is  no  objection  that  therequi- 

See  also  infra.  III.  2.    ^.  (3)  Neces-  sition  itself  does  not  state  that  such 

sary  Papers  in  Support  of  Demand.  proceedings     are     pending.      In     re 

a.  See  f if/>fl,  HI.   3.  Arrest  of  Fu-  White,  45  Fed.  Rep.  237. 

gitive  to  Await  Extradition  Papers.  Information  Instead  of  Indictment. — It 

8.  Rev.  Stat.  U.  S.  5278.  is  held  that  the  section  of  the  United 

California.  —  In    re    Romaine,    23  States  statutes  (5278)  requiring  a  cer- 

Cal.  585 ;  Knowlton's.Case,  5  Crlm.  L.  tified  copy  of  the  indictment  to  accom- 

Mag.  250.  pany  the  requisition  of  the  governor 

Delatvare.  —  State    v.    Schlemn,    4  of  the  demanding  state  is  not  satisfied 

Harr.  (Del. )  579.  by  an  accompanying  information.  The 

Florida. — Kurtz  v.  State,  22  Fla.  36;  court  says :  **  While  it  is  in  the  power 

Ex  p.  Powell,  20  Fla.  806.  of  the  states  to  provide  for  the  prose- 

Indiana, — Tullis  v.  Fleming,  69lnd.  cutlon  and  punishment  of  all  manner 

15.  of  crime  by  information,  and  without 

Kentucky, — Botts    v.   Williams,   17  indictment    by    a    grand   jury,  »  •  » 

B.  Mon.  (fey.)  696.  still,  if  they  wish  to    rely  upon  the 

Massachusetts.  — Kingsbury's  Case,  pro\isions  of  the  constitution  and  laws 

106  Mass.  223.  of  the  United  States  relating  to  fugi- 

Minnesota. — State    v.    Richardson,  tives  from  justice,  they  must  strictly 

34  Minn.  115;  State  v.  O'Connor,  38  observe  and  respect  the  conditions  of 

Minn.  243.  the  same."     Exp.  Hart,  63  Fed.  Rep. 

New  York. — Soloman's  Case,  i  Abb.  259. 

Pr.  N.  S.    (N.    Y.)   347;    Matter    of  Contrary    Opinions— State  Courts. 

Clark,  9  Wend.  (N.  Y.)  212.  — Other  cases,  however,  hold  a  con- 

T€»€u»-^Exp.  Thornton,  9  Tex.  646.  trary  view.    Thus,  in  In  re  Van  Scie- 
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Xanntr  of  Aathentioation. — The  act  of  Congress  does  not  regulate 
the  manner  in  which  the  authentication  by  the  governor  shall  be 
made,  but  the  several  states  have  made  requirements  in  this 
respect  which  are  to  be  adhered  to  in  each  state.^ 

(4)  Sufficiency  of  Indictment  Accompanying  Requisition. — An 
indictment  is  sufficient  for  the  purpose  of  extradition  proceed- 
ings when  it  is  framed  in  accordance  with  the  technical  rules  of 
pleading  of  the  state  within  which  it  is  found,  and  where  the 
offense  was  committed,*  but  it  must  state  an  offense  cognizable 

ver,  42  Neb.  772,  the  Supreme  Court  decided  bj  the  courts  of  the  state." 
of  Nebraska  held  that  an  information  This,  it  will  be  seen,  is  not  in  con- 
was  sufficient  under  the  act  of  Congress  flict  with  the  case  of  Ex  f.  Hart,  63 
above  referred  to,  but  in  that  case  it  Fed.  Rep.  259,  above  cited.  The  case 
appeared  that  tlie  information  was  of  the  State  v.  Hufford,  28  Iowa  391, 
filed  in  the  demanding  state  in  a  su-  was  an  action  upon  a  bail  bond,  and 
perior  tribunal  after  the  fugitive  had  it  is  conceived  furnishes  inadequate 
been  given  a  preliminary  examination  authority  for  the  decision  in  the  case 
in  a  lower  court  upon  proper  proceed-  in  which  it  is  cited,  for  while  the 
ings,  certified  copies  of  which  proceed-  court  says  that  it  understands  from  the 
ings  were  annexed,  together  with  the  language  of  the  United  States  statute 
information.  So  that  while  the  court  that  to  authorize  the  arrest  there  roust 
might  have  intended  to  decide  the  ques-  be  a  charge  made  by  the  proper  officer 
tion  without  a  view  to  these  considera-  in  the  form  of  an  indictment,  informa- 
tions, nevertheless  they  rendered  the  tion,  or  accusation  known  to  the  law  of 
distinction  obvious.  See  also  Ex  p,  the  state  in  which  the  offense  is  corn- 
Lewis,  79  Cal.  95.  mitted,  it  did  not,  nor  was  it  necessarv 

So  in  In  re  Hooper,  52  Wis.  699,  an  tliat  it  should,  decide  that  the  demand- 
information  is  held  to  be  a  sufficient  ing  governor  might  annex  copies  of 
compliance  with  the  law  requiring  an  the  information  to  his  requisition, 
indictment,  the  court  saying:  "The  IHfonnattoa  Takan  M  an  Affldaytt— It 
intent  of  that  law  obviously  is  that  is  intimated  in  Ex  /.  Hart,  63  Fed. 
the  charge  must  be  made  in  the  regu-  Rep.  259,  that  the  information  would 
lar  course  of  judicial  proceedings,  in  suffice  as  an  affidavit  under  the  act  of 
the  form  of  an  information  filed  by  the  Congress,  if  it  complied  with  the  terms 
proper  law  officer,  an  indictment,  or  of  that  act  in  respect  to  affidavits.  See 
other  accusation  known  to  the  law  of  also  State  v.  Richardson,  34  Minn, 
the  state  in  which  the  offense  is  com-  115. 

mitted.''   Insupportof  this  proposition  1.  Ctoutmetioii of  StatntM. — InExf. 

are  cited  Kentucky  v,  Dennison,   2J.  Sheldon,  34  Ohio  St.  319,  under  a stat- 

How.  (U.  S.)  66;  State  v.  Hufford,  28  ute  requiring  the  copy  of  the  indict- 

Iowa  391.  ment  or  affidavit  to  be  dm ly  certified 

In  Kentucky  v.  Dennison,  24  How.  by  the  governor  of   the    demanding 

(U.  S.)  66,  the  document  in  question  state,  it  was  held  that  no  form  of  certifi- 

was  an    indictment  and   the  question  cation  is  necessary,  it  being  sufficient 

decided  was  the  sufficiency  of  the  alle-  if  the  governor  of  the  demanding  state 

gation  of  crime  in  the  indictment  and  certifies  that  the  papers  are  duly  au- 

the  right  of  the  state  to  legislate  in  thenticated. 

respect  of  such  allegation,  the  court  In  Kingsbury's  Case,  106  Mass.  233, 

using  this  language :  "  Kentucky  has  under  a  statute  similar  in  this  respect 

an   undoubted   right  to   regulate   the  to  that  in  Ohio,  a  like  ruling  was  made, 

forms  of  pleading  and  process  in  her  See  also  In  re  Manchester,  5  Cal.  337; 

own  courts,  in  criminal  as  well  as  civil  Hibler  v.  State,  43  Tex.  197. 

cases,  and  is  not  bound  to  conform  8.  Davis's  Case,  122  Mass.  334;  State 

to  those  of    any    other  state.      And  v,   O'Connor,   38  Minn.  243;    In  re 

whether  the  charge  against  Lago  is  le-  Voorhees,  32  N.  J.  L.  141 ;  .E*/.Shel- 

gaily  and  sufficiently  laid  in  this  indict-  don,  34  Ohio  St.  319;  In  re  Greenough, 

ment  according  to  the  laws  of  Ken-  31  Vt.  288;  Ex  /.  Reggel,  114  U.  S. 

tucky  is    a   judicial    question    to  be  642 ;  Roberts  v,  Reilly,  116  V.  S.  80; 
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under  the  laws  of  the  state  making  the  demand.* 

(5)  Sufficiency  of  Affidavit  Accompanying  Requisition — Oharge 
of  Grime. — Courts  are  not  uniformly  agreed  upon  the  question  of 
sufficient  certainty  in  charging  the  crime  in  the  affidavit.  It  is 
said  that  the  offense  should  be  substantially  charged*  in  the 
state  whence  the  accused  fled.^ 

B«fore  Wliom  Made. — The  act  of  Congress  requires  affidavits  to  be 
made  before  a  magistrate  of  the  state  or  territory  from  which 
the  accused  escaped  and  in  which  the  crime  was  committed.'* 

(6)  Showing  that  the  Accused  Is  a  Fugitive  from  Justice, — 
Under  the  federal  constitution  and  acts  of  Congress  it  must 
appear  that  the  person  whose  extradition  is  sought  is  a  fugitive 
from  justice.*     But  the  decision  of  the  question  of  fact  rests  upon 

Pearce  v.  Tqzas,  155  U.  S.  311 ;  In  re  Snffldent  Certainty  to  Justify  Commit- 

Roberts,  24  Fed.  Rep.  133.  ment. — In  Exp.  Morgan,  20  Fed.  Rep. 

1.  State  V.  O'Connor,  38  Minn.  243 ;  298,  it  was  said  that  the  affidavit  should 
Roberts  v.  ReiUy,  116  U.  S.  80.  See  charge  the  crime  with  such  certainty 
also  infra^  III.  6.  h.  Consideration  of  as  would  justify  a  magistrate  in  the 
the  Charge  of  Crime.  state  upon  which  the  demand  is  made 

OflSmBe  Not  Designated. — Where  a  per-  to  commit  the  accused  for  trial  therein, 
son  was  charged '*  with  the  commission  Complaint. — A  complaint  is  not  suf- 
of  a  criminal  offense  against  the  laws  ficient  as  an  affidavit  unless  it  has 
of  the  territory  of  Dakota,  which,  if  all  the  essential  requirements  thereof, 
committed  in  the  said  state  of  Ne-  State  v.  Richardson,  34  Minn.  115. 
braska,  would,  by  the  laws  thereof,  Infonnatlon  and  Belief. — The  charge 
have  been  a  crime,"  etc.,  without  set-  in  the  affidavit  should  be  made  direct- 
ting  out  the  nature  of  the  crime,  the  ly  and  not  that  the  affiant  is  informed 
charge  was  held  to  be  insufficient  to  and  verily  believes  the  crime  to  have 
warrant  the  removal  of  the  accused  been  committed.  Ex  p.  Morgan,  20 
from  the  state  of  Nebraska.  Smiths.  Fed.  Rep.  307;  Ex  p.  Smith,  3  Mc- 
State,  21  Neb  556.  Lean  ( U.  S.)  121 ;  Ex  p.  Hart,  63  Fed. 

2.  Roberts  v,  Reilly,  116  U.  S.  80.  Rep.  249;  Ex  p.  Rowland  (Tex.  Crim. 
Certainty  of  an  Indictment. — In  Peo-  App.  1095),  31  S.  W.  Rep.  651. 

pie  V.  Brady,  56  N.  Y.  182,  it  was  held  Veriflcation  npon  Belief. — When  the 

that    the    same    degree    of    certainty  charge  is  directly  made  under  oath, 

should   be  observed  in  charging  the  the  affidavit  is  not  objectionable  be- 

crime  in  the  affidavit  as  is  required  in  cause  the  affiant  states  in  the  verifica- 

an  indictment,  and  if  there  was  any  tion  that  he  verily  believes  the  charges 

difference  the  greater  degree  of  cer-  to  be  trvie.    In  re  Keller,  36  Fed.  Rep. 

tainty  should  be  required  in  the  case  681. 

of  the  affidavit.  8.  In  re  Fetter,  23  N.  T.  L.  320 ;  Ex 

CoDtni. — In   re  Manchester,  5  Cal.  /.  Smith,  3  McLean  (U.  S.)  I2Z. 

237.  4.  Rev.  Stat.  U.  S.,  ^  5278. 

In  In  re  Keller,  36  Fed.  Rep.  681 ,  the  AeslBtant    Police   Magiitxate.  —  In 

facts  stated  in  the  affidavit  were  held  Kurtz  v.  State,  22  Fla.  36,  it  was  held 

sufficient  for  the  reason  that  they  suf-  that    the    assistant  police   magistrate 

ficiently  charged  a  crime  if  set  out  in  came  within  the  provisions  of  the  act 

an  indictment  under  the  law  of  the  of  Congress. 

state  of  Minnesota,  where  the  affidavit  Municipal  Court. — In  In  re  Keller,  36 

was  made.  Fed.    Rep.  681,  it  was  held  that  the 

In  Soutli  Carolina  the  court  refused  to  municipal  court  of  the  city  came  with- 
look  into  the  question  of  the  charge  of  in  the  provisions  of  the  act  of  Con- 
crime  in  the  affidavit,  because  the  cer-  gress. 

tificate  of   the    demanding    governor  5.  Exp.  McKean,  3  Hughes  (U.S.) 

was  held   to  be  conclusive   that   the  23;  Roberts  t;.  Reilly,  no  U.  S.  80; 

crime  was  sufficiently  charged.     Ex  Kentucky  v,  Dennison,  24   How.  (U. 

f»  Swearingen,  13  S.  Car.  74.  S.)  66;  -£*/.  Swearingen,  13  S.  Car.  77. 

8  Encyc.  PI.  &  Pr.— 52  817  Volume  VIII. 


IntenUte  ExtraditloB.  EXTRA  Dl  TION.  IzeciUiTe  Xaadato. 

the  governor  upon  whom  the  demand  is  made.*  It  is  sometimes, 
however,  provided  by  state  legislation  that  the  fact  should  be 
made  to  appear  in  a  certain  way.* 

3.  Arrest  of  Fugitive  to  Await  Xztradition  Papers.— A  fugitive 
from  justice  may  be  arrested  and  held  by  proper  judicial  pro- 
ceedings in  the  state  in  which  he  has  taken  refuge,  and  while 
statutes  to  this  effect  have  been  passed  in  several  of  the  United 
States,*  the  right  is  recognized  in  the  absence  of  statutes.* 

4.  Executive  Mandate — a.  Duty  to  Issue. — When  the  requisi- 
tion of  the  demanding  governor  is  presented  to  the  executive  of 
the  state  where  the  accused  has  taken  refuge,  together  with  all 

If  sufficient  facts  appear  to   show  blat,  51  Cal.  285 ;  Ex  f.  Cubreth,  49 

that  the  accused  is  a  fugitive  from  the  Cal.  436;    Kurtz  v.  State,  22  Fla.  56; 

state  demanding  him,  it  need  not  be  Com.  t;.  Tracy,  5  Met  (Mass.)  536; 

stated  that  he  is  a  fugitive  from  justice.  Ex  p.  Romanes,  i  Utah  23. 

Ex  p.  Stanley,  25  Tex.  App.  372.  Arrest   Wltliont  Wamnt.— When  a 

Who  Are  FugltlTes  firom  Justice. — For  warrant  is  required  by  the  statute,  it 

treatment  of  this  question,  see  title  Ex-  must  be  sworn  out,  and  the  arrest  can- 

tradition^  Am.  and  £ng.  Encyc.  of  Law.  not  be  made  by  a  private  citizen.    State 

1.  Exp,  Reggel,  114  U.  S.  642;  v.  Shelton,  79  N.  Car.  605. 
Kentucky  v.  Dennison,  24  How.  (U.  Offense  Chsrged  in  Warrant.— Under  a 
S.)  66;  Roberts  v.  Reilly,  116  U.  S.  statute  requiring  the  proceeding  to  be 
80;  Ex  p.  Sheldon,  34  Ohio  St.  319.  the  same  as  in  the  case  of  arrest  and 
See  also  iufra.  III.  6.  e.  Whether  Ac-  commitment  for  an  offense  in  the  state 
CHsed  Is  a  Fngifive  from  Juslice,  of  asylum,  the  warrant  must  allege  the 

2.  2  Moore  on  Extradition,  §  589.  commission   of  a  crime.    Ex  /.  Cu- 
Usoal  Mode    of   Showing  Flight. — In     breth,  49  Cal.  435. 

practice,  the  usual  mode  of  showing  4.  Alabama.  —  Morrell  v.  Quarles, 

the  fact  of  the  criminal's  flight  is  by  35  Ala.  544. 

affidavit,  but  this  is  not  conclusive  in  Delaware. — State  v,  Buzine,  4  Harr. 

the  absence  of  statutory  regulation  so  (Del.)  572. 

declaring  the   law.     Ex  p.   State,  73  Georgia. — State  t^.  Loper,  Ga.  Dec. 

Ala.  513.  (pt.   2)   33;  State  r.  Howell,  R.  M. 

8.  Necessary  allowing  under  Statutes —  Charlt.  (Ga.)  120. 

Statutory  Provisions    Requiring   It. — ^A  New  Jersey. — In  re  Fetter,  23  N.  J. 

person  cannot  be  held  to  await  extra-  L.  311. 

dition  papers  unless  it  be   shown  by  New  Torh. — Matter  of  Washburn, 

complaint  under  oath  that  a  crime  has  4  Johns.  Ch.  (N.  Y.)   106;  People  r. 

been  committed  in  the  other  state,  that  Schenck,  2  Johns.  (N.  Y.)  479;  People 

the  accused  is  charged  therewith   in  v.  Goodhue,  2  Johns.  Ch.  (N.  Y.)  198- 

such  state,  and  that  he  has  fled  there-  Ohio.  —  Rea  v.    Smith,  2    Handj 

from  and  is  in  the  state  in  which  his  (Ohio)  200. 

arrest  is  sought.     Ex  /.  Lorraine,  16  Pennsylvania.  —  Com.   v.  Deacon, 

Nev.  63 ;  Smith  v.  State,  21  Neb.  552 ;  10  S.  &  R.  (Pa.)  125 ;  Simmons  v.  Com., 

Forbes  v.  Hicks,  27  Neb.  in;    Matter  5  Binn.  (Pa.)  617. 

of  Hey  ward,  i  Sandf.  (N.  Y.)  701 ;  Mat-  South  Carolina. —State  v.  Anderson, 

ter  of  Rutter,  7  Abb.  Pr.  N.  S.  (N.  Y.  i  Hill  L.  (S.  Car.)  327. 

Super.  Ct.)   67;    Matter  of  Leland,  7  United  States.— Ex  p.  McKean,  3 

Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  64,  Hughes  (U.  S.)  23. 

See    also    Kurtz    v.    State,    22    Fla.  General  Effect  of  Statutes.— Statutes 

36;   Rea   V.   Smith,  2    Handy  (Ohio)  making  express  provision  for  thear- 

aoo;  Malcolmson   v.  Scott,   56  Mich,  rest  and  detention  of  fugitives  from 

460;  State  V.  Hufford,  28  Iowa  396.  justice  prior  to  an  executive  requlsi- 

State  Statutes  Constitutional. —  State  tion  amount  to  no  more  than  a  regu- 

legislation  providing  for  the  arrest  of  lation  of  the  exercise  of  an  existing 

fugitives  to  await  extradition  proceed-  right.     In  re  Fetter,  23  N.  J.  L.  320: 

ings  is  constitutional.    Ex  p.  Rosen-  State  v,  Buzine,  4  Harr.  (Del.)  574. 
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necessary  papers  as  required  by  law,  the  latter  has  no  discretion, 
but  is  under  a  positive  obligation  to  issue  his  mandate  for  the 
arrest  and  surrender  of  the  person  demanded.*  And  it  is  not 
within  his  province  to  inquire  into  the  truth  of  the  charge  against 
the  fugitive.*  But  while  the  diity  is  an  imperative  one,  if  he 
fails  or  refuses  to  perform  it  there  is  no  way  provided  by  law  by 
which  he  may  be  coerced.* 

When  Fttgitite  ii  field  in  State  of  Afylnm. — When  the  fugitive  has 
committed  an  offense  in  the  state  upon  which  the  demand  for 
his  extradition  is  made,  although  that  state  may  waive  its  juris- 
diction and  surrender  him,*  yet  in  such  a  case  the  duty  to  sur- 
render is  postponed  until  the  state  upon  which  the  demand  is 
made  has  been  satisfied ;  ^  and  the  same  rule  has  been  applied 
where  the  fugitive  is  held  under  civil  process  in  the  state  where  he 
has  taken  refuge.* 

h.  To  Whom  Issued. — As  to  what  steps  the  executive  of  the 
state  in  which  the  demand  is  made  shall  take  in  order  to  secure 
the  arrest  of  the  person  demanded,  there  is  no  specific  provision 
in  the  constitution  or  laws  of  the  United  States,  and  it  is  said 
that  it  is  left  for  the  states  to  provide  such  reasonable  method 


1.  Johnston    v,  Riley,   13    Ga.   98;  unquestionably  had  jurisdiction,  and 

Kentucky  v,  Dennison,  24  How.   (U.  reached  a  conclusion  only  upon  ma- 

S.)  66;  Matter  of  Clark,  9  Wend.  (N.  ture  deliberation,  and  after  a  hearing 

Y.)  319;  People  V,  Brady,  56  N.  Y.  had  been  accorded  to  all  parties  in- 

183;  People  V,  Pinkerton,  17  Hun  (N.  terested." 

Y.)  199;  Work  v.  Corrington,  34  Ohio  8.  Kentucky  v,  Dennison,  24  How. 

St  64;  In  re  Fetter,  23  N.  J.  L.  316;  (U.  S.)  66;  Leary's  Petition,  10  Ben. 

Exp.  Swearingen,  13  S.  Car.  77;  In  (U.  S.)  197;  In  re  Manchester,  5  Cal. 

re  Roberts,  34  Fed.  Rep.  132.  337. 

Povcr  to  Insert  Alias  in  Warrant. —  4.  Roberts  v.  Reilly,  116  U.  S.  97; 

The  governor  has  no  right  to  insert  State  v.  Allen,  3  Humph.  (Tenn.)  358. 

any  other  name  in  his  warrant  than  5.  In  re  Briscoe,  3  Cent.  L.  }.  604; 

that   designated   in     the    requisition.  State  v.  Allen,  3  Humph.  (Tenn.)  258; 

Johnston  v,  Riley,  13  Ga.  98.  B7t  /.  Hobbs,  32  Tex.  Crim.  Rep.  312;  • 

3.  See  cases  cited  in  last  note.  Roberts  v.  Reilly,  116  U.  S.  97.     See 

BsToeatlon  of  Kandate. — ^After    the  also  Hackney  v.  Welsh,  107 1 nd.  253. 

governor  has  issued  his   mandate  for  6.  Matter  of  Troutman,  24  N.  J.  L. 

the  arrest  and  surrender  of  the  fugitive  634;  Matter  of  Briscoe,  51  How.  Pr. 

it  is  within  his  power  to  revoke  the  (N.  Y.  Supreme  Ct.)  422;   Harriott, 

same;  so  also  one  governor  may  re-  Petitioner,  18  R.  1. 12;  Taylor  v.  Tain- 

vokethe  warrant  of  his  predecessor,  be-  tor,  16  Wall.  (U.  S.)  366. 

fore  it  is  executed.     Work  v,  Corring-  Fugitive  must  Be  under  Arrest.  — 

ton,  34  Ohio  St.  66;  Knowlton's  Case,  Where  the  fugitive  had  been  arrested 

5  Crim.  L.  Mag.  250;  Carroll's  Case,  in  a  civil  suit  and  had  given  bail,  it 

Chicago  Leg   News,  Sept.  28,  1878.  was  held  that  the  mere  entry  of  com- 

Refusalio  Revoke— Review  of  Such  mitment  on  the  bail  book  was  not  an 

Action. — In  Enp,  Brown,  28  Fed.  Rep.  arrest  such  as  would  defeat  the  execu- 

654,  the  court  said,  upon  the  question  tive  warrant.     Harriott,  Petitioner,  18 

of  its  power  to  review  the  action  of  R.  I.  12. 

the  governor:  ''Assuming  the  power  In  Ex  p,  Rosenblat,  51  Cal.  285,  the 

of  the  court  to  reverse  the  decision  of  warrant  in  the  civil  action  had  been 

the  governot,  theris  can  be  little  doubt  issued  after  the  arrest  in  the  extradi- 

as  to  the  impropriety  of  such  a  course ;  tion  proceeding,  and  the  prisoner  was 

especially  where  it  appears  that    he  surrendered  in  the  latter  proceeding. 
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therefor  as  will  best  secure  the  discharge  of  the  obligation  im- 
posed  by  the  constitution  of  the  United  States.*  It  is  customary 
that  the  warrant  issue  to  the  sheriff  of  the  county  wherein  the 
fugitive  is  found,  ordering  him  to  deliver  the  accused  to  the  agent 
of  the  demanding  state,*  though  state  legislation  on  the  subject 
is  competent.* 

c.  Sufficiency  of. — The  warrant  of  the  executive  for  the 
arrest  and  surrender  of  the  fugitive  should  show  the  necessar) 
jurisdictional  facts  ;^  that  the  accused  had  been  demanded  by  the 
executive  of  the  state  from  which  he  fled,  as  a  fugitive  from 
justice;  that  such  a  demand  was  supported  by  a  copy  of  an 
indictment  found  or  an  affidavit  made  before  a  magistrate, 
charging  the  fugitive  with  having  committed  the  crime;  and 
that  such  copy  of  indictment  or  affidavit  was  certified  by  the 
executive  of  the  demanding  state  to  be  duly  authenticated.* 

1.  Robinson  v.  Flanders,  29  Ind.  14.        Order  of  Amct  Embractd  In  Haadiftt. 
Autborlty  under  Federal  Statate. — An    — Where  the  warrant  in  express  terms 

executive  warrant  is  issued  under  that  authorizes  the  fugitive  to  be  takeD, 
part  of  section  5278,  Rev.  Stat.  U.  S.,  etc.,  the  word  "taken  "  is  synonymous 
providing  that  **  it  shall  be  the  duty  of  with  the  word  "arrest."  Com.  v. 
the  executive  authority  of  the  state  or  Hall,  9  Gray  (Mass.)  267. 
territory  to  which  such  person  has  fled  In  Ex  p.  Swearingen,  13  S.  Car.  83, 
to  cause  him  to  he  arrested  and  secured^  it  was  held  to  be  no  objection  to  the 
and  to  cause  notice  of  the  arrest  to  be  executive  mandate  under  which  the 
given  to  the  executive  authority  niak-  fugitive  was  held  that  it  did  not  con- 
ing such  demand,  or  to  the  agent  of  tain  an  express  order  of  arrest, 
such  authority  appointed  to  receive  Becital  of  Prodnetion  of  mdlctment  iff 
the  fugitive,  and  to  cause  the  fugitive  AllldaTlt. — It  is  sufficient  if  the  execu- 
to  be  delivered  to  such  agent  when  he  tive  warrant  recite  that  it  is  based  upon 
shall  appear."  Spear  on  Extradition,  the  proper  indictment  or  affidavit,  and 
p.  425.  it  need  not  set  out  such  indictment  in 
CQuuraeter  of  ReoeiTlng  Agent. — ^An  full.  ^«/.  Stanley,  25  Tex.  App.  372. 
agent  appointed  to  receive  the  fugitive  See  also  Nichols  v.  Cornelius,  7  Ind. 
is  not  an  officer  of  the  United  States,  611 ;  Robinson  v.  Flanders,  29  Ind.  10; 
although  appointed  under  the  provi-  People  v,  Pinkerton,  77  N.  Y.  245; 
sions  of  the  federal  constitution  and  People  v.  Donohue,  S4  N.  Y.  438;  E% 
•statutes.  Robb  v.  Connolly,  iii  U.  S.  /.  Thornton,  9  Tex.  635;  In  re  Doo 
624;  Ex  p.  State,  73  Ala.  503.  Woon,  18  Fed.  Rep.  899.    It  has  also 

2.  Spear  on  Extradition,  p.  425.  been  said  that  the  recital  of  the  pro- 
S.  Directed    to    Agent  of  Demanding  duction  of  such  affidavit  or  indictment 

State. — Under  a  statute  expressly  au-  is  unnecessary  to  the  validity  of  the 

thorizing  it  a  warrant  of  arrest  may  be  mandate.     Ex  p.  Moecato,  44  S.  Car. 

directed  to  the  agent  of  the  demand-  335. 

ing    state.     Com.    v.    Hall,    9    Gray  In  Kingsbury's  Case,  106  Mass.  227, 

(Mass.)  267.  a  warrant  whicn  recited  "  Whereas ap- 

4.  State  V,  Richardson,  34  Minn,  plication  has  been  made  to  me  bj  the 
116;  People  V.  Donohue,  84  N.  Y.  supreme  executive  authority  of  the 
438;  In  re  Romaine,  23  Cal.  585.  state  of  Maine  for  the  delivery  of  Dm- 

5.  Matter  of  Clark,  9  Wend.  (N.  Y.)  silla  P.  Kingsbury,  of  Boston,  charged 
219.  See  also  Ex  p.  Lewis,  79  Cal.  with  the  crime  of  larceny  and  reprc- 
95 ;  Nichols  v,  Cornelius,  7  Ind.  611 ;  sented  to  be  a  fugitive  from  the  justice 
Robinson  v.  Flanders,  29  Ind.  10;  of  the  said  state  of  Maine  and  now  in 
Com.  V.  Hall,  9  Gray  (Mass.)  262;  State  one  of  our  said  counties,  *  ♦  •  I  am 
v.  Richardson,  34  Minn.  115;  People  v.  satisfied  that  the  demand  is  confonn* 
Pinkerton,  17  Hun  (N.  Y.)  199;  Peo-  able  to  law  and  ought  to  be  complied 
pie  V,  Donohue,  84  N.  Y.  438;  Spear  with,"  met  all  the  requirements  of  the 
on  ^Extradition,  p.  291.  statutes. 
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d.  Issuance  of  Second  Warrant.— The  governor  of  the 
state  requested  to  surrender  the  fugitive  from  justice  may,  with- 
out a  second  requisition,  issue  a  second  warrant  of  arrest  upon  an 
escape  under  the  first  warrant.^ 

6.  BaiL — ^A  person  held  under  a  warrant  of  extradition  issued 
by  the  governor  of  the  state  upon  which  demand  is  made  for  his 
surrender  will  not  be  allowed  bail,*  but  where  he  is  held  under 
preliminary  process  to  await  extradition,  many  of  the  states 
provide  by  statute  for  the  allpwance  of  bail.'     See  also  article 

Bail  and  Recognizance,  vol.  3,  p.  205. 

In  Bx  f.  Powell,  20  Fla.  806,  it  was  appearing  what  person  was  intended, 

held  that  the  executive  warrant  must  Matter  of  Scrafford,  59  Hun  (N.  Y.) 

show  that  the  affidavit  upon  which  the  330. 

requisition  was    made  was    executed  But  in  Johnston  v,  Riley,  13  Ga.  98, 

before  a  magistrate  or  judicial  officer,  it  was  held  that  when  a  warrant  was 

Contra^   People    v.    Shea    (111.),     27  issued  for  the  arrest  of  a  person  by 

Chicago  L.  News  214.  one  name  the  arrest  of  a  person  of  an- 

Beqnlsttton    Based    on    Oomiilalnt. —  other  name,  though    the  person   in- 

When  the  warrant  is   issued  upon  a  tended,  was  a  trespass, 

requisition  accompanied    by  a    com-  Warrant  under  Seal  of  State. — Under 

plaint,  the  complaint,  it  is  said,  should  on  act  requiring  warrants  for  the  ap- 

be  set  out  in  the  warrant,  because  it  prehension  of  fugitives  from  justice  to 

should  appear  that  the  complaint   is  be  under^the  great  seal  of  the  state,  it 

sufficient  as  an  affidavit,  otherwise  it  was  held  that  a  warrant  bearing  the 

would  not  justify  the  issuance  of  the  impression  of  a  seal  which  was  unin- 

execative  warrant.    State  v.  Richard-  telligible  was  void.    Vallad  v.  Sheriff. 

6on,  34  Minn.  115.  2  Mo.  26. 

Beeltal  that  Accnaed  la  Charged  with  1.  Ex  f,  Hobbs,  32  Tex.  Crim.  Rep. 

Clime. — An   executive    mandate   need  312;  /«  re  Hughes,  Phil.  L.  (N.  Car.) 

not  set  out  the  facts  constituting  the  58. 

crime  of  which   the  fugitive   is    ac-  Where  the  Governor  Issaee  Two  War- 

cused,  Matter  of  Clark,  9  Wend.  (N.  rants  of  Arrest,  one  to  the  sheriff  and 

Y.)  212 ;  People  v.  Donohue,  84  N.  Y.  the  other  to  the  agent  of  the  demand- 

438,  nor  that  the  offense  is  a  crime  by  ing  state,  the  fact  of  arrest  and  dis- 

the  law  of  the  state  making  the  de-  charge  upon  habeas  corpus  under  the 

mand.    Ex  p.  Stanley,  25  Tex.  App.  warrant  issued  to  the  sheriff  will  not 

372;  Brown's  Case,  1 12  ^lass.  409.  preclude   a   second    arrest  under  the 

Reettal  that  Aoenaed  Is  a  FogltlTe  firom  warrant  issued  to  the  agent  of  the  de- 

jQStlee. — ^It  is  sufficient  if  the  recital  in  manding  state.    Com.  v.  Hall,  9  Gray 

the  executive  mandate  is  that  the  ac-  (Mass.)  268. 

cused  is  represented  to  be  a  fugitive  2.  Matter  of  Clark,  9  Wend.  (N.  Y.) 

from  justice.    See  Brown's  Case,.  112  212;  Exp,  Hobbs,  32 Tex.  Crim.  Rep. 

Mass.    409;     Kingsbury's    Case,    106  312;  ^x /.  Erwin,  7  Tex.  App.  296. 

Mass.  227;  In  re  Hooper,  52  Wis.  699.  Effect  of  Arrest  fbr  Bailable  Offense  la 

Recital  as  to  Manner  of  Anthentlcatloii.  Btate  of  Asylnm. — Where,  pending  the 

—Where  the  warrant  of  the  executive  issuance  of  an  executive  warrant  of 

recites  that  the  affidavit  or  indictment  surrender,  the  fugitive  commits  an  of- 

was  "  duly  certified  as  authentic,^'  it  fense  against  the  laws  of  the  asylum 

su6Sciently   shows    that  it  was  certi-  state,  he  will  not  be  allowed  bail  in 

fied  as  authentic  by  the  governor  of  the  proceeding  against  him  in  the  lat- 

the  demanding  state.    Ex  /.  Stanley,  ter  state  although  the  offense  is  a  bail- 

25  Tex.  App.  372.  able  one.    Exp,  Hobbs,  32 Tex.  Crim, 

Usnomer  of  Relator. — A  misnomer  of  Rep.  312. 

the  relator  in  extradition  proceedings  S.  Oonstmction  of  Btatnte. — Under  a 

in  the  mandate  of  the  governor  by  statute  which   provided  that  the  ac- 

designating  him  as  *'  Scrofford  ''  in-  cused  should  be  entitled  to  bail  except 

stead  of  "Scrafford"   is   immaterial  when  charged  with  murder,  it  was  held 

and  without  prejudice^  it  sufficiently  that  bail  was  proper  when  the  accused 
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6.  Semedy  by  Habeas  Corp«»—^.*  Jurisdiction. — Courts  have 
jurisdiction  to  inquire  into  the  legality  of  the  restraint  of  per- 
sons under  extradition  proceedings,^  which  jurisdiction  may  be 
exercised  concurrently  by  state  and  federal  courts.*  But  the 
federal  courts  will  not  interfere  after  a  state  court  has  acquired 
jurisdiction  until  the  proceedings  in  the  latter  court  havetenni- 
nated.* 

6.  Consideration  of  the  Charge  of  Crime. — ^The  technical 

sufficiency  of  an  indictment  will  not  be  considered  upon  habeas 
corpus,*  although  it  is  held  that  the  court  will  determine  upon 

was  charged  with  murder  in  the  sec-  charge  the  applicant.    £«/.  Stanley, 

ond   degree.      State    v.    Hufford,   23  35  Tex.  App.  378. 

Iowa  579.  3.  Roberts  v.  Reilly,  116  U.S.  80; 

1.  In  re  Manchester,  5  Cal.  237;  In  Robb  v.  Connolly,  in  U.  S.  624;  £» 

re  Robb,  64  Cal.  434;  People  v.  Fair-  f,  McKean,  3  Hughes  (U.  S.)  23;  E% 

man,  59  Mich.  570;   People  v.  Brady,  /.  Smith,  3  McLean  (U.S.)  130;  Btf- 

56  N.  Y.  183;  People  v,  Pinkerton,  77  Morgan,    20  Fed.    Rep.  298;  Ex  f. 

N.  Y.  245;  People  v.  Donohue,  84  N.  Brown,  28  Fed.  Rep.  654;  /•  rt  Doo 

Y.  441 ;  Work  v.  Corrington,  34  Ohio  Woon,  18  Fed.  Rep.  898;  /«  «  Rob- 

St.  73;  Ex  /.  Smith,  3  McLean  (U.  erts,  24  Fed.  Rep.  133;  lu  r«  Cook,  49 

S.)  130.  Fed.  Rep.  833;  Ex  p.  State.  73  Ala. 

Ezplanatory  Beforencd. — In    addition  503;  Wilcox  v.  Nolze,  34  Ohio  St.  520. 

tothesubdivisionsof  this  section,  refer-  llestelctton  upon  State  Joxiidlctloiu. 

ence  is  made  to  each  of  the  other  sec-  —The  right  of  state  courts  is  subject 

tions  in  this  article,  inasmuch  as  the  to  the  exclusive  and  paramount  au- 

questions  discussed  therein  were  raised  thority  of  the  national  government  by 

upon  habeas  corpus.  its  own  judicial  tribunals  to  detennine 

Tbe  Betom  to  tbe  Writ  of  habeas  cor-  whether  persons  are  legally  held  in 

pus  must  show  that  the  detention  was  custody  by  authority  of  the  courts  of 

legal  at  the  time  of  the  service  of  the  the  United  States,  or  by  the  commis- 

writ,  and  a  detention  under  a  warrant  sioners  of  such  courts,  or  by  the  offi- 

executed  after  the  issuance  of  the  writ  cers  of  the  general  government  acting 

of  habeas  corpus  will  not  be  sufficient,  under  the  laws  of  the  United  States. 

In  re  Doo  Woon,  18  Fed.  Rep.  898;  Robb  v,  Connolly,  xii  U.  S.  639. 

Knowlton's    Case,  5   Crim.   L.  Mag.  8.  Taylor  v.  Talntor,  16  Wall.  (U.S.) 

250.  366.     See  also,  for  treatment  of  the 

Arrest  to  Await  Reqnlaltloii — Papers  question  of   conflict  of  jurisdictions 

Prpyen. — When  a  person  is  arrested  to  in  habeas  corpus  proceedings,  article 

be  held  to  await   extradition  papers,  Habbas  Corpus. 

upon  habeas  corpus  to  inquire  into  the  Slacretioa   In   Federal   Conxti.-^-Tbe 

legality  of  his  arrest  it  may  be  shown  federal  courts  may  in  the  exercise  of 

by  the  committing  magistrate  or  the  discretion  interfere  before  trial  in  the 

clerk  of  such  committing  magistrate  court  in  which  the  accused  is  indicted, 

upon  what  papers  the  warrant  was  is-  but  it  is  a  practice  which  should  noi  be 

sued.     Matter  of   Hey  ward,  i  Sandf.  encouraged.    Cook  v.  Hart,  146  U.  S. 

(N.  Y.)  709.  194. 

Papers  Not  a  Part  of  Betnm.  — The  Effect  of  Former  DeddMi  of  Stats 
state  has  no  right  to  read  in  evidence  Court. — The  federal  courts  will  decide 
a  copy  of  an  affidavit  made  in  a  de-  the  question  of  the  legality  of  re- 
manding state,  charging  the  accused  straint  upon  habeas  corpus,  and  while 
with  an  offense,  which  is  no  part  of  «  former  judgment  of  a  state  court 
the  return  to  the  writ  of  habeas  corpus  upon  the  same  question  will  not  be 
and  is  not  attached  to  the  warrant  of  conclusive,  it  will  be  considered  with 
arrest  nor  authenticated  as  evidence,  great  respect  and  as  strictly  advisorj". 
nor  shown  or  claimed  to  be  evidence  In  re  Roberts,  24  Fed.  Rep.  133- 
upon  which  the  warrant  issued.  But  4.  See  sMprOt  111,2.  b.  (4)  Sttfciencr 
«vhiie  the  admission  of  such  an  affida-  of  Indictment  Accompanying  Hequn^' 
vit  is  error;  it  cannot  operate  to  dis-  tion, 
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the  face  of  tb^  papers  whetTier  a  crime  is  charged  against  the 
laws  of  the  demanding  state.* 

c.  Guilt  or  Innocence  of  Accused. — Upon  habeas  corpus 
the  court  will  not  consider  the  question  as  to  the  guilt  or  inno- 
cence of  the  accused.* 

d.  Motive  of  Extradition  Proceedings. — So,  also,  the 

motive  for  which  extradition  proceedings  are  instituted  is  not  a 
proper  question  for  investigation  upon  habeas  corpus.* 

e.  Whether  Accused  Is  a  Fugitive  from    Justice. — 

Whether  or  not  the  accused  is  a  fugitive  from  justice  is  a  ques- 
tion which  most  of  the  courts  hold  may  be  inquired  into  upon 
habeas  corpus.* 

1.  Roberts  v.  ReiUy,  ri6  U.  S.  80;  tion    determined   as   to  whether  the 

In  re  Ryan  (Supreme  Ct.)>  36  N.  Y.  charge  made  was  a  crime  under  the 

Supp.    888;    Matter    of    Briscoe,     51  laws  of  the  latter  state. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  422;  But  in  Ex  p.  Barker,  87  Ala.  4,  it 

People  V,  Brady,  56  N.  Y.  182;  Ex  p,  was  held  that  the  fact  that  the  accused 

Sheldon,  y^  Ohio  St.  319.  was  arrested  in  Georgia  upon  an  affi- 

Indletment  Prima   Facie  Evidence. —  davit  which  charged  no  offense  would 

The  fact  that  an  indictment  is  iound  not  be  sufficient  to  warrant  his  dis- 

in    the  state    making  the  demand  is  charge  upon  habeas  corpus  in  Alabama 

taken  as /r J i»ay<7ci>  evidence,  at  least,  after  he  had  been   brought  into  the 

that  the  accused    is  charged  with   a  latter  state,    except  upon  demand  of 

crime  under  the  laws  of  the  demand-  the  state  from  which  he  had  been  re- 

ing  state.     State  v.  Schlemn,  4  Harr.  moved.     See  also  Com.   v,   Shaw,  6 

(Del.)  577;    In  re  Fetter,  23  N.  J.  L.  Crim.  L.  Mag.  245. 

320;  In  re  Van  Sciever,  42  Neb.  772;  2.  Robinson  v,  Flanders,  29  Ind.  10; 

/«  re  Hooper,  52  Wis.    699;    In    re  In  re  Van  Sciever,  42  Nieb.  772;  Mat- 

Greenough,  31  Vt.  279.  ter  of  Clark,  9  Wend.  (N.  Y.)  212; 

Warrant  Based   upon   Proper  Papers  In  re  Ryan  (Supreme  Ct.),  36  N.  Y. 

Conduiive. — It  is  also  held  that  when  Supp.  8^;  Hibler  v.  State,  43  Tex. 

the  warrant  of  the  governor  is  duly  is-  197;  Roberts  v,  Reilly,  116  U.  S.  80; 

sued  upon  certified  papers,  as  required  In  re  White,  55  Fed.  Rep.  54. 

by  the  act  of  Congress,  the  court  will  8.  In  re  Sultan,  115  N.  Car.  57.    See 

not  consider  upon  habeas  corpus  the  also  in/ray  III.  6.  h.  Manner  of  Arrest 

question  as  to  whether  a  crime  has  and  Removal. 

been  committed  under  laws  of  the  de-  4.  Ex  p.  State,  73  Ala.  503;  Hart- 

manding  state,  but  will  leave  that  ques-  man  v.   Aveline,  63   Ind.  352;   Jones 

tion  for  the  courts  of  the  state  where  v,  Leonard,  50  Iowa  106;  Wilcox  v, 

the    indictment     was    found.    In    re  Nolze,   34  Ohio  St.   520;    U.    S.    v. 

Greenough,  31   Vt.  279;Leary*8  Peti-  Fowkes,  53  Fed.  Rep.  13;  In  re  Cook, 

tion,  10  Ben.   (U.  S.)  211.    In  Ex  p.  49  Fed.    Rep.  833;    In  re  White,  55 

Lewis,  79    Cal.  96,  the  warrant  was  Fed.  Rep.  54;  In  re  Keller,  36  Fed. 

takenassufficient,  but  the  facts  therein  Rep.  681;  Roberts  v.  Reilly,   116  U. 

recited  were  not  disputed.  S.  80. 

fiidicfement  Conclasive  Evidence. — In  Properly  Authenticated  Papers  Ooncln- 
Ex  /.  Swearingen,  13  S.  Car.  74,  it  was  sive. — But  it  has  also  been  held  that 
held  that  the  indictment  against  the  when  papers  upon  which  the  extra- 
accused  was  conclusive  evidence  that  dition  warrant  is  issued  indicate  that 
the  crime  charged  therein  was  an  of-  the  accused  is  a  fugitive  from  the  jus- 
fense  against  the  state  making  the  tice  of  the  demanding  state,  the  court 
demand.  has    no    power    to    go    beyond   such 

Bemedy  after  BendttLon. — ^In  State  v.  papers.    In  re  Ryan  (Supreme  Ct.), 
Schlemn,  4  Harr.  (Del.)  577,  it  was  36  N.  Y.  Supp.  888;  People  v.  Pink- 
further  held  that  the  accused  could  sue  erton,  17  Hun  (N.  Y.)  199. 
out  the  writ  in  the  state  to  which  he  Prima  Facie  Evidence  of  Papers. — In 
should  be  removed,  and  have  the  ques-  Ex  p.  Swearingen,  13  S.  Car.  77,  it 

823  Volume  VIII. 


inUnUf  JBxtraditton.  EXTRADITION.     Ssmtdy  by  EabMs  Ovpol. 

/.  Identity  of  Accused. — Upon  habeas  corpus  the  court 
may  inquire  into  and  determine  the  question  as  to  whether  or 
not  the  person  charged  in  the  extradition  papers  is  the  same 
person  who  is  about  to  be  extradited.* 

g.  Effect  of  Recitals  in  Executive  Warrant.— In  the 

absence  of  defects  appearing  upon  the  face  of  the  papers  them- 
selves, recitals  in  the  warrant  of  the  governor,  showing  that  the 
legal  requirements  have  been  complied  with,  will  be  sufficient  to 
warrant  the  extradition.* 

A.  Manner  of  Arrest  and  Removal — ^Fordbie  AMnctinL— 

When  a  person  is  forcibly  abducted  from  the  state  in  which  he 
had  taken  refuge,  and  is  held  in  the  state  wherein  he  conimitted 
the  offense  on  process  charging  him  with  the  commission  thereof, 
he  is  not  unlawfully  restrained  of  his  liberty,  and  the  courts  will 
not,  on  habeas  corpus,  consider  the  question  of  the  manner  in 
which  he  was  brought  into  the  state.* 

was  held  that  the  fact  that  the  fugitive  him  to  disprove  it.    Matter  of  Henicl, 

was  found  in  the  state  of  South  Caro-  3  Month.  L.  Bui.  (N.  Y.)  90. 

lina  was  sufficient   evidence   that  he  IdonUty  the  Only  QaMtton  Open.— It 

was  a  fugitive  from  the  justice  of  the  has  been  said  that   when  the  papers 

demanding  state,  and  the  papers  upon  upon  which  extradition  is  sought  are 

which  his  extradition  was  based  were  all  in  accordance  with  legal  require- 

held   to   be  prima  facie  evidence  of  ments,   the  onlj  question  open  upon 

that  fact.  habeas  corpus  is  that  of  the  identitrof 

So,  also,  in  Ex  p.  Reggel,  114  U.  S.  theaccused.  Stater.  Schlemn,4Harr. 

642,  the  court  was  only  called  upon  to  (Del.)  577;  In  re  Rjan  (Supreme Ct), 

look   into   the   sufficiency   of  tlie  evi-  36  N.  Y.  Supp.  889; /»  r^Greenough, 

dence  before  the  governor  and  decided  31  Vt.  279. 

that  the  papers  upon  which  his  war-  8.  California, — In   re  Manchester, 

rant  was  issued  yf^re  prima  facie  suf-  5  Cal.  237;  Ex  p.  Lewis,  79Cal.  95. 

ficient.  Delaware, — State    v.   Schlemn,   4 

After  XMUrery  to  Demandlnir  State. —  Ilarr.  (Del.)  577. 

After  the  accused  has  been  delivered  Massachusetts. — Kingsbury's  Case, 

to  the  demanding  state,  he  cannot  in  zo6  Mass.  223;  Davis's  Case,  122  Mass. 

habeas  corpus  proceedings  in  the  lat-  324;   Brown's  Case,    112  Mass.  409; 

ter  state  set  up  that  he  is  not  a  fugi-  Com.  v.  Hall,  9  Gray  (Mass.)  266. 

tive  from  justice.     In  r*  Cook,  49  Fed.  Neiv  Tork, — People  v.  Donohuc,84 

Rep.  833.  N.  Y.  438 ;  People  v,  Pinkerton,  77  N. 

But   it  was  held  otherwise    where  Y.  245 ;  Matter  of  Scrafford,  59  Hun 

the    person    had    never  been  in  the  (N.  Y.)  320. 

demanding   state  and   his  extradition  Ohio, — Ex  p,  Sheldon,  34  Ohio  St 

was  accomplished  fraudulently.    Ten-  319. 

nessee    v,    Jackson,    36     Fed.    Rep.  United  States. — Roberts  v.  Reillji 

358.  116  U.  S.  80;   In  re  Keller,  3^  Fed. 

1.  In  re  White,  55  Fed.  Rep.   54;  Rep.  681;  Leary's  Petition,  10  Ben. 

Leary's  Petition,  10  Ben.  (U.  S.)  197;  (U.S.)  210. 

State  V,  Schlemn,  4  Harr.  (Del.)  577;  Where  the  Papers  Are  before  the  Cooxt, 

In  re  Ryan  (Supreme  Ct.),  36  N.  Y.  it  will  pass  upon  the  sufficiency  thereof. 

Supp.  889;  People   V.   Pinkerton,   17  Exp,  Smith,  3  McLean  (U.  S.)i2i' 

Hun  (N.  Y.)   199;  People  v,  Byrnes,  State  v,  O'Connor,  38  Minn.  243;  B% 

33  Hun  (N.  Y.)  ^;  Matter  of  Henzel,  /.  Hart,  63  Fed.  Rep.  249. 

3  Month.  L.   Bui.   (N.  Y.)  90;  In  re  8.  Mahon  v.  Justice,  127  U.  S.  7<>^i 

Greenough,  31  Vt.  279.  Cook    v.  Hart,    146   U.  S.  183.    See 

Burden    of  Diaprovlng.  —  When   tlie  also  Matter  of  Noves,  17  Alb.  L.  J 

identity  of  tlie  accused  is  made  out  by  407;    Ker  7*.    Illinois,  119  U.  S.  43^ 

prima  facie  evidence,  it    rests   upon  Contra^  In  re  Robinson,  29  Neb.  155- 
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Oeeojed  by  Tridwry  and  Artiflee. — So,  also,  where  the  accused  was  de- 
coyed into  the  jurisdiction  of  the  state  upon  which  the  demand 
was  made  by  the  trickery  and  artifice  or  fraud  of  parties  inter- 
ested in  his  prosecution,  this  will  not  entitle  him  to  release  upon 
habeas  corpus.^ 

i.  Res  Ad  JUDICATA. — The  fact  that  a  person  is  released  upon 
habeas  corpus  on  account  of  some  informality  or  mistake  in  the 
proceedings  is  not  a  bar  to  a  second  arrest  upon  perfected  papers 
and  proceedings.* 

7.  For  What  Offense  Triable  after  Extradition. — For  a  discussion  of 
this  subject,  see  title  Extradition^  Am.  and  Eng.  Encyc.  of  Law. 

IV.  Costs  akd  Expenses — 1.  In  General.— The  costs  and  ex- 
penses  attending  the  extradition  of  a  fugitive  from  justice  can- 
not be  imposed  upon  the  state  or  country  upon  which  the  demand 
is  made.* 

2.  In  International  Extradition. — The  question  of  costs  is  some- 
times settled  in  a  general  way  by  treaty  stipulation  in  interna- 
tional extradition,*  and  as  between  the  government  of  the 
United  States  and  its  officers  and  agents  specific  statutes  have 
been  enacted.* 

1.  Matter  of  Brown,   8    Crim.    L.     cation  for  a  writ  of  habeas  corpusi 
Mag.  313,  28  Fed.  Rep.  655.  article  Habeas  Corpus. 

2.  In  re  Roberts,  24  Fed.  Rep.  133;        8.  Spear  on  Extradition,  p.  327. 

In  re  White,  45  Fed.  Rep.  239;  Kurtz  4.  Thus  the  treaty  between  the 
V.  State,  22  Fla.  45;  Com.  v.  Hall,  9  United  States  and  Great  Britain,  Au- 
Graj  (Mass.)  268.  gust  9,  1842  (8  Stat,  at  L.  576)  pro- 
Former  Adjudication —  BnrdenofShow-  vides  that  ''the  expense  of  such  ap- 
luff. — To  support  a  plea  of  res  adjudi-  prehension  and  delivery  shall  be  borne 
cata  in  habeas  corpus  proceedings  the  and  defrayed  by  the  party  who  makes 
burden  is  upon  the  relator  to  show  the  requisition  and  receives  the  fugi- 
that  some  issue  had  been  heard  and  tive."  The  word  "party"  in  this 
determined  in  his  favor  in  a  former  clause  of  the  treaty  refers  to  the  con- 
habeas  corpus  proceeding,  and  it  is  tracting  parties  to  the  treaty.  It  has 
said  that  if  the  former  record  fails  to  no  reference  to  the  question  which 
show  the  fact  extrinsic  evidence  is  ad-  might  arise  between  the  government 
missible  in  the  second  proceeding  for  which  receives  the  fugitive  and  its 
that  purpose.  In  re  White,  45  Fed.  officers  or  citizens.  People  v,  Colum- 
Rep.  339.  See  also  Ex  p,  Powell,  20  bia  County,  56  Hun  (N.  Y.)  17. 
Fla.  815,  wherein  the  court  refused  to  6.  CknnmiBBioner's  Fees. — By  the  Act 
consider  the  plea  of  res  adjudicata  of  Aug.  3,  1882,  fees  of  commissioners 
because  there  was  nothing  in  the  are  provided  in  cases  of  extradition 
record  to  show  the  facts  or  questions  under  treaty  stipulations  between  the 
of  law  arising  in  the  first  proceed-  United  States  and  foreign  govern- 
ing, ments  for  administering  oaths,  taking 
GoncliiBiye  acalnst  Acctuied. — Where  acknowledgments,  taking  and  certify- 
upon  habeas  corpus  the  accused  is  re-  ing  depositions,  furnishing  copies  of 
mandedtothecustody  of  the  officer,  he  depositions,  issuing  warrants,  etc.  22 
is  precluded  by  such  a  judgment  and  U.  S.  Stat,  at  Large  215. 
cannot  sue  out  another  writ  of  habeas  Witnesses'  Fees. — The  Act  of  Con- 
corpus,  at  least  not  without  showing  gress  Aug.  3, 1882,  provides  that  on  the 
new  facts  or  the  discovery  of  important  hearing  of  any  case  under  a  claim  of  ex- 
testimony  which  could  not  be  produced  tradition  by  any  foreign  government, 
upon  the  first  application.  Hibler  v.  upon  affidavit  being  filed  by  the  person 
State,  43  Tex.  201.  See  also,  for  a  treat-  charged  setting  forth  that  there  are 
mentof  the  question  of  a  second  appli-  witnesses  whose  evidence  is  material 
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8.  In  Interstate  Extradition. — So,  also,  in  interstate  extradition, 
the  general  rule  that  the  demanding  state  must  bear  the  ex- 
pense is  embraced  in  federal  legislation,*  and  state  statutes  have 
also  been  enacted  regulating  the  question  as  between  the  state 
and  its  own  officers  or  agents,*  casting  the  burden  of  such 
expense  on  the  state*  or  on  the  county  in  which  the  oifensewas 
committed,*  in  the  construction  of  which  various  adjudications 
have  been  made,  as  where  the  character  of  the  charges  is  in  ques- 
tion,* or  where  the  services,  without  fault  of  the  agent,  have  not 

to  his  defense,  that  he  cannot  safelj  go  render  of  a  fugitive  from  justice,  etc., 

to  trial  without  them,  what  he  expects  is  jg^iltj  of  a  misdemeanor,  is  to  pre- 

to  prove  by  each  of  them,  and  that  he  vent  abuse  by  the  officers  of  the  state  in 

is  not  possessed  of  sufficient  means  and  seeking  requisitions  from  the  governor 

is  actually  unable  to  pay  the  fees  of  upon  another  executive  authority,  and 

such  witness,  the  judge   or  commis-  only  has  reference  to  interstate  extra- 

sioner  before  whom  such  claim  for  ex-  dition,  as  the  governor  of  the  state  has 

tradition  is  heard  may  order  that  such  i^o  power  under  tlie  international  treatj 

witnesses  be  subpoenaed,  and  in  such  to  make  a  demand  upon  a  foreign  gov- 

cases  the  costs  incurred  by  the  process  ernment  for  the  surrender  of  the  fugi- 

and  the  fees  of  witnesses  shall  be  paid  tive.     People  v.  Columbia  Coimt7,i34 

in  the  same  manner  that  similar  fees  N.  Y.  i. 

are  paid  in  the  case  of  witnesses  sub-        3.  Follensbee  v.  St.  Clair  County, 67 

poenaed  in  behalf  of  the  United  States.  Mich.  614 ;  Territory  v.  Potts,  3  Mont 

22  U.  S.  Stat,  at  Large  215,  ^  3.  368;     Booker  v.   Stevenson,  8  Bush 

Certiflcatlon  of  Fees  and  Costa. — Sec-  (Ky.)  42. 
tion  4  of  the  Act  of  1882  provides  that  4.  Moon  v.  Butler  County,  30  Kan. 
all  witnesses'  fees  and  costs  of  every  461 ;  Franklin  County  t*.  Beil,  48  Kan. 
nature  in  extradition  cases,  including  131 ;  People  v.  Columbia  County,  134 
the  fees  of  commissioners,  shall  be  cer-  N.  Y.  i ;  Douthett  v.  Lawrence  Coun- 
tified  by  the  judge  or  commissioner  ty,  4  Pa.  Dist.  Rep.  608. 
before  whom  the  hearing  shall  take  Coimty  Officer  Procniliig  Axtn(  In  For- 
place  to  the  Secretary  of  State  of  the  elgn  Oonntry.  —  When  a  district  at- 
United  States,  who  is  authorized  to  torney  incurs  expenses  in  procuring 
allow  the  payment  out  of  the  appro-  the  arrest  of  a  fugitive  in  a  foreign 
priation  to  defray  the  expenses  of  the  country,  for  the  purpose  of  having  him 
judiciary,  and  further  providing  that  extradited  to  the  county  represented 
the  Secretary  of  State  shall  cause  the  by  the  district  attorney,  he  is  en- 
amount  of  said  fees  and  costs  to  be  re-  titled  to  such  expenses,  under  i  Rev. 
imbursed  to  the  government  of  the  Stat.  385,  §  3,  which  provides  that 
United  States  by  the  foreign  govern-  all  necessary  expenses  incurred  by 
ment  by  whomthe  proceedings  for  ex-  a  district  attorney  in  criminal 
tradition  have  been  instituted.  22  U.  cases  arising  within  his  county  shall 
S.  Stat,  at  Large  216.  be  deemed  county  charges,  as  well  as 

1.  Section  2705,  Rev.  Stat.  U.  S.,pro-  moneys  necessarily  expended  by  any 
vides  that  costs  or  expenses  incurred  county  officer  in  executing  the  duties 
in  the  apprehending,  securing,  and  of  his  office  in  cases  in  which  no  spe- 
transmitting  of  a  fugitive  from  justice  cific  compensation  for  such  services  is 
shall  be  borne  by  the  state  or  territory  provided.  People  v,  Columbia  Coun- 
making  the  demand.     See  also  Spear  ty,  134  N.  Y.  i. 

on  Extradition,  p.  299.  5.  Illegal  Ghaxg«s. — ^A  claim  will  not 

2.  The  purpose  of  the  statute  which  be  allowed  for  expenses  which  are  not 
provides  that  an  officer  who  asks  or  re-  a  legal  charge,  as  where  the  agent 
ceives  any  compensation  for  services  paid  fees  to  the  Secretary  of  State  for 
rendered  or  expenses  incurred  in  pro-  a  commission  and  requisition,  which 
curing  from  the  government  a  demand  fees  the  Secretary  of  State  had  no 
upon  the  executive  authority  of  a  state  legal  authority  to  exact.  Booker  v, 
or  territory  of  the  United  States,  or  of  Stevenson,  8  Bush  (Ky.)  41. 

any  foreign  government^  for  the  sur-        Attorney's  Fee  In  Babeas  Oorpiii.^AA 
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been  performed.^  Other  questions  arising  under  such  statutes 
have  also  been  determined.* 

agent  will  not  be  allowed  an  attorney's  made  and  died  before  he  was  received 

fee  in  a  habeas  corpus  proceeding  in  by  the  agent  of  the  demanding  state, 

the  state  from  which  the  fugitive  was  this  would  not  preclude  a  recovery  by 

brought.    Douthettt;.  Lawrence  Coun-  such  agent  of  the  expenses  provided 

ty,  4  Pa.  Dist.  R^p.  6p8.  fpr  in  said  statute.     Moon  v.  Butler 

Aotnal  Ezpenaes  or  EeafonaUe  Ckm-  County,  30' Kan.  461. 
pensatLon. — In  Montana  it  was  held  2.  Appointment  of  Agent  withont  Com- 
that  a  person  appointed  ^nfl  acting  a^  pensatton. — When  an  agent  is  appomted 
messenger,  who  proceeded  under  a  upon' condition  that  the  arrest  is  to 
warrant  of  the  governor  to  arrest  and  be  made  without  expense  to  the  state, 
return  to  Montana  a  fugitive  from  its  said  condition  being  written  upon  the 
justice,  is  entitled  to  a  reasonable  com-  face  of  the  warrant  ap|>ointing  the 
pensation  and  that  the  wopd  '^e^-  agent,  h^  cannot  collect  from  the  state 
penses,"  as  used  in  section  448  of  the  the  expenses  incurred  by  him  in 
MontanaCriminalPractice  Act,  should  the  matter.  Booker  i;.  Stevenson,  8 
not  be  confined  to  the  actual  and  qeces-  Bush  (j^j.)  42 ;  FoIIensbee  v.  St.  Clair 
sary  expenses  of  such  messenger,  but  County,  67  Mich.  614. 
should  embrace  a  just  compensation  Before  BxtnuUtion — BecnxltytpAs^iim 
for  his  services,  to  be  determined  by  State. — In  Mi'dtgan  it  is  provided  by 
the  governor.  Territory  v.  Potts,  3  statute  (How.  St^t.,  i§  9623-9626)  that 
Mont.  368.  But  see  Douthett  v.  Law-  when  a  person  is  arrested  upon  com- 
rence  County,  4  Pa.  Dist.  Rep.  608,  plaint  to  await  extradition  proceed- 
wherein  only  actual  expenses  were  al-  ings^  the  complainant  shall  h^  liable 
lowed.  for  costs  and  charges  for  the  weekly 

1.  nnaacceflafal  Search. — Where  the  support  of  the  prisoner,  and  the  jailer 
governor  issues  his  warrant  and  di-  m^J  discharge  him  for  default  in  the 
rects  an  agent  or  messenger  to  receive  payment  therepf.  Malcolmson  v. 
the  fugitive  in  another  state,  when  Scott,  56  Mich.  466. 
such  agent  in  good  faith  goes  to  that  Sheriff  Acting  as  Agent. — ^The  fees 
state  and  makes  diligent  search,  he  is  provided  by  the  state  statute  are  re- 
entitled  to  receive  his  expenses,  al-  coverable  notwithstanding  the  agent  is 
though  not  successful  in  securing  the  at  the  same  time  the  sheriff  of  the 
fugitive.  Moon  v,  Butler  pounty,  39  county  where  the  crime  was  compiit- 
Kan.  461 ;  territory  v.  Potts,  3  Mont.  ted.  Franklin  County  v.  Bell,  48 
368.  Contra^  Andrus  v,  Warren  Cojun-  Kan.  131. 
ty,  32  Pa.  St.  540.  *  When  the  governor,  at  the  instance 

When  the  agent  under  the  statute  of  private  parties,  appoints  an  agent 
fails  to  find  the  fugitive  in  the  state  on  to  receive  a  fugitive  upon  the  express 
which  the  demand  was  originally  condition  that  the  state  shall  not  be 
made,  but  subsequently  finds  him  in  responsible  for  the  expenses  incurred, 
another  state  and  procures  him  there-  the  fact  that  the  agent  is  the  sheriff  of 
from  under  a  second  requisition,  he  is  the  county  will  not  entitle  him  to  re- 
entitled  to  his  whole  expenses.  Moon  cover  his  expenses  from  the  county 
V.  Butler  County,  30  Kan.  461.  Con-  under  a  statute  which  gives  him  fees 
ira^  Steckman  v.  Bedford  Cpu^y,  84  for  servicj&s  not  otherwise  compen- 
Pa.  St.  317.  sated,  for  the  reason  that  his  services 

peath  of  FoiltiTe  before  DOUvery. —  were  not  performed  as  sheriff*     Fol- 

Under  a  statute  providing  for  the  ap-  lensbee  v,  St.  Clair  County,  67  Mich, 

pointment  of  a  messenger  or  agent  by  614. 

the  demanding  state  to  receive  a  fugi-  Mandamna  to  Compel  the  Cknremor  to 
tive  from  justice,  and  that  the  expenses  Audit  Qlatan.^Under  a  statute  allowing 
of  such  agent  shall  be  paici  by  the  expenses  to  an  agent  when  approved 
county  where  the  offense  was  commit-  by  the  governor,  the  governor  acts  as 
ted,  it  was  held  that  if  the  accused  an  auditing  officer  and  will  be  corn- 
was  in  the  possession  of  the  officers  of  pelled  by  mandamus  to  audit  the  ac- 
the  state  upon  which  the  demand  was  count.  Territory  v.  Potts,  3  Mont.  368. 
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EXTRAORDINARY  TERMS 

See  article  TERMS  OF  COURT. 


FACTORS  AND  BROKERS. 

By  E.  E.  Wiley. 

L  Capacity  to  Sue  Eebpecthtg  Pbivcipalv  Pbofsett,  83& 

1.  Capacity  of  Factor  to  Sue,  828. 

2.  Capacity  of  Broker  to  Sue,  830. 

IL  ACTIOHS  BY  BS0KEB8,  83 1. 

1 .  For  Indemnity,  831. 

a.  Declaration  or  Complaint,  831. 

b.  Plea,  832. 

2.  For  Commissions,  832. 

a.  Declaration  or  Complaint,  832. 

b.  Answer  or  Plea,  835. 

c.  Allegations  and  Proof,  836. 

m.  Liability  to  be  Sued  Rbspectiko  PBi]rciPAL*8  Pbofsbit,  83& 

IT.  ACTIOKS  AGADTST  FACTORS  IN  GSHERAL,  836. 

1.  Form  of  Action,  836. 

2.  Declaration  or  Complaint,  838. 

V.  Actions  against  Bbokebs  fob  Fbavd  ob  HsGuezNOE,  8391 

1.  foinder  of  Defendants,  839. 

2.  Declaration  or  Complaint,  839. 

CROSS-REFERENCE. 

See  also,   in  general  relation  to  this  subject,  ardde  PRINCIPAL  AND 
AGENT. 

L  Capacity  to  Sue  Bespectinq  Pbincipal's  Pbopebtt— L 
Capacity  of  Factor  to  Sue— in  Contract. — A  factor,  having  from  the 
nature  of  his  employment  a  special  property  in  the  goods  con- 
signed to  him  by  his  principal,  may  maintain  an  action  ex  con- 
tractu in  his  own  name  against  third  persons,  either  for  the 
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CapMity  to  8m.       FA  CTORS  AND  BROKERS  or  yMtor. 

• 
price  of  the  goods  sold  by  him,^  or  upon  contracts  entered  into 
with  him  in  reference  to  the  goods.* 

In  Tort. — So  also  a  factor  may  sue  in  tort  for  damage  done  to 

his  principal's  goods  while  in  his  possession  or  the  wrongful 
withholding  of  them  from  him.» 

1.  Graham    v,  Duckwall,    8    Bush  This  supposed  exception  has  been  put 

(K7.)  12;  Ilsley  V,  Merriam,  7  Cush.  on  the  ground  that  in  such  case  the 

(Mass.)243,  54  Am.  Dec.  721 ;  Grinnell  presumption  at  law  is  that  exclusive 

V.   Schmidt,   3   Sandf.   (N.    Y.)   706;  credit  was    given  to  the  agent,  and 

Ladd  V.  Arkell,  37  N.  Y.  Super.  Ct.*  therefore    the    principal    cannot    be 

35;    Sadler  v,  Leigh,  4  Campb.  195.  treated  in  anjr  manner  whatever  as  a 

See     also    Drinkwater    v.    Goodwin,  party  to  the  contract.     But  the  later 

Cowp.  356;  Miller  v.  Lea,  35  Md.  396,  and  better  opinion  is  that  there  is  no 

6  Am.  Rep.  417 ;  U.  S.  Telegraph  Co.  such  absolute  presumption,  and  that  a 

V,  Gildersleve,  39  Md.  332;  Toland  v.  principal,  whether  foreign  or  domestic, 

Murray,  18  Johns.  (N.  Y.)  24;  Hearshj  maj  sue  to  recover  the  price  of  goods 

7f.  Hichox,  13  Ark.  125;    Whitehead  sold  bj  his  factor,  unless  it  is   made 

V.  Potter,  4  Ired.  L.  (N.  Car.)  357.  affirmatively  to  appear  that  exclusive 

Wazranlj.  —  But    where    the  factor  credit  was  given  to  the  agent  by  proof 

sells    with  a    warranty  goods   which  other  than  the  mere  fact  that  the  prin- 

do  not  correspond  with  the  warranty,  cipal  resided  in  another  state  or  coun- 

and  notice  thereof  is  given  to  the  prin-  try." 

cipal,  the  factor  cannot  maintain   an  3.  Groover  t;.  Warfield,  5oGa.  644; 

action  against  the  purchaser  for  the  Allen  v.  Steers,  39  La.  Ann.  586. 

price.     Robinson  t;.  Talbot,  131  Mass.  Common    Oarrlar. — A     factor    may 

513.  maintain  an  action  in  his  own  name 

TaklBg  Note  PayatAe  to  Hlmstif. —  against  a  common  carrier  for  damages 
Where  there  is  an  express  promise  to  done  to  his  principal's  goods  while  in 
pay  the  factor  for  the  use  of  his  the  carrier's  possession  or  for  the  loss 
principal,  it  is  held  that  the  factor  may  of  such  goods.  Houston,  etc.,  R. 
maintain  an  action  thereon  in  his  own  Co.  v.  Stewart,  i  Tex.  App.  Civ.  Cas., 
name.  Van  Staphorst  v.  Pearce,  4  ^  i?47;  Boston,  etc.,  R.  Co.  v,  War- 
Mass.  258.  rior  Mower  Co.,  76  Me.  361. 

U&der  Sefonn  Prooodnre. — A  factor,  In  Wolfe  v.  Missouri  Pac.  R.  Co.,  97 
under  the  reform  procedure,  who  con-  Mo.  473,  it  was  held  that  such  an  agent, 
tracts  in  his  own  name  in  his  princi-  being  a  trustee  of  an  express  trust 
pal's  behalf,  is  a  trustee  of  an  express  under  the  Missouri  statute,  may  main- 
trust,  and  has  power  to  institute  suits  tain  an  action  against  a  carrier  for  the 
in  his  own  name  for  the  price.  Ladd  wrongful  delivery  of  the  goods.  See 
V.  Arkell,  37  N.  Y.  Super.  Ct.  35;  also  Richmond,  etc.,  R.  Co.  v.  Bedell, 
Grinnell  v,  Schmidt,  2  Sandf.  (N.  Y.)  88  Ga.  591. 

706.     See  also  Considerant  v.  Bris-  But  where  goods  shipped  to  a  fac- 

l)ane,  23  N.  Y.  389.  tor  were  carried,  through  fault  of  the 

Faetor  of  Foroign  FrtnolpaL — In  Mer-  railroad  company,  to  another  person, 

rick's  Estate,  5  W.  &  S.  (Pa.)  9,  it  was  and  the  owner  afterwards  ratified  the 

held  that  where  a  factor  made  a  con-  company's  act,  it  was  held  that  no  ac- 

tract  with  reference  to  the  goods  of  a  tion  could  be  maintained  by  the  factor 

foreign  principal,  he  alone  could  sue  against  the  company,  inasmuch  as  he 

upon  such  contract.    The  ground  upon  had  no  property  in  tne  goods,  and  the 

which  the  decision  was  based  was  the  act  was  not  in  opposition  to  the  rights 

presumption  of  exclusive  credit  arising  of  the  principal.     Woodruff  v.  Nash- 

from  the  fact  of  the  foreign  residence  ville,   etc.,  R.  Co.,  3  Head  (Tenn.)  87. 

of  the  principal.    See  also  Wilson  v.  See    also    East    Tennessee,    etc.,   R. 

Zulueta,  14  Q^  B.  405,  68  E.  C.  L.  405.  Co.  v.  Nelson,  x  Coldw.  (Tenn.)  373. 

However,  in  Barry  v.  Page,  10  Gray  See  also  article  Carriers,  vol.  3,  p. 

(Mass.)  398,  Bigelow,  ].,  said :  '*  It  has  833  et  seq, 

been  sometimes  said  that  when  a  sale  3.  Robinson  v.  Webb,  iz  Bush  (Ky.) 

is  made  by  a  factor  for  a  foreign  prin-  464;  Ladd  v.  Arkell,  37  N.  Y.  Super, 

cipal  the  letter  cannot  sue  for  the  price.  Ct.  35,  40  N.  Y.  Super.  Ct.  150 ;  Fit«- 
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• 
2.  Capacity  of  Broker  to  Sne — in  eraaral. — A  broker,  having  in  gen- 
eral no  property  in  the  subject-matter  of  the  agency,  cannot 
ordinarily  institute  suits  in  his  own  name  in  respect  to  it.*  Where, 
however,  the  broker  has  acquired  a  special  interest  in  such  subject- 
matter,  as  by  advances  upon  the  goods  sold  or  by  a  guaranty  of 
sale,  it  is  held  that  he  may  bring  suit  therefor  in  the  same  man- 
ner as  a  factor.* 

hugh  f .  Wiman,  9  N.  Y,  559;  Gorum  R.  112;  Morris  v.  Cleasbj,  1  M.  &  S. 

V,  Carey,  i  Abb.  Pr.  (N.  Y.  C.  PI. )  285 ;  576. 

Holbrook  v.  Wight,  24  Wend.  (N.  Y.)  '  Whetlier  Commlflsloiu  a  Snffldeiit  fii- 

169,  35  Am.  Dec.  607;  Brjans  v.  Nix,  tantt. — Chittj,  in  his  work  on  Plead- 

4  M.   &  W.  775.    See  De   Forest  v,  ings  (i6th  Am.  ed.),  vol.  i|  p.  8,  states 

Fulton  F.  Ins.  Co.,  i  Hall  (N.  Y.)  no,  the  doctrine  thud :  "  Whenana^enthas 

Statatoxy  Lien. — Where  a  factor  has  any  beneficial  interest  in  the  perfonn- 

a  statutory  lien  for  the  purchase  price  ance  of  the  contract,  as  for  commission, 

of  goods,  it  is  held  that  he  can  main-  etc.,  or  a  special  property  or  interest  in 

tain  an  action  of  trover  for  their  con-  the  subject-matter  of  the  agreement, 

version  by  a  subpurchaser  who  refuses  he  may  support  an  action  in  his  own 

to  deliver  them  on  demand.     Beyer  v.  name  upon  the  contract,  as  in  the  case 

Bush,  50  Ala.  19.  of  a  factor  or  a  broker,"  etc.,  and  this 

Title  Beserred  by  Parol. — Where  ad-  has  been  quoted  wiUi  approval  in 
vances  are  made  by  a  factor  to  a  several  cases.  See  Hearshy  v.  Hichoz, 
customer  for  the  purchase  of  tobacco,  12  Ark.  125;  Whitehead  v.  Potter,  4 
with  the  parol  stipulation  that  the  title  Ired.  L.  (N.  Car.)  257;  U.  S.  Tele- 
be  in  the  factor  as  a  security,  the  latter  graph  Co.  v.  Gildersleve,  39  Md.333. 
may  bring  action  of  replevin  against  But  whether  a  mcfre  interest  in  com- 
such  customer,  his  executors  or  cred-  missions  to  be  earned  would  of  itself 
itors,  for  such  of  the  property  as  can  be  sufficient  is  doubtful.  Mechem 
be  identified.  Grange  Warehouse  As-  (Agency,  4  756)  says  that  the  above 
soc.  V.  Owen,  86  Tenn.  355.  rule   must  be  limited  to   those  cases 

Under  Abandoned  and  Captured  Prop-  where  the  contract  was   made  in  the 

erty  Act,   however,   which    gives    the  broker's  name  or  where  he  has  a  lien 

owner  of  any  such  property  a  right,  upon,  or  a    special    interest  in,  the 

after  it  has  been  sold  by  the  govern-  subject-matter.      The   cases  cited  by 

ment,  to  recover  the  proceeds  of  it,  Chitty,   in    which    brokers   were  in- 

a  factor  is  not  such  an  **  owner  **  as  to  terested,  are  Grove  v.  Dubois,  i  T.  R. 

entitle  him  to  maintain  an  action  of  112;  Morris  v.  Cleasby,  iM.  ftS.  576; 

trover  for  the  value   of  the  property  in  both  of  which  the  broker  was  acting 

beyond  the  extent  of  his  lien.     U.  S.  under  a  rfe/ cr^rf^r*  commission,  which 

V.  Villalonga,  90  U.  S.  35.  of  itself  showed  a  special  interest;  and 

1.  White  V.  Chouteau,  10  Barb.  (N.  Atkyns  v.  Amber,  2  "Esp.  493,  wherein 

Y.)  208;  Fawkes  v.  Lamb,  31  L.  J,  Q^  the   broker  had  made  advances  upon 

B.  98,  8  Jur.  N.  S.  385;  Bramwell  v.  the  goods. 

Spiller,  21  L.  T.  N.  S.  672;  Sharman  In  U.  S.  Telegraph  Co.  v.  Gilder- 

V.  Brandt,  L.  R  6  Q^  B.  720;  Fairlie  sieve,   29  Md.    245,    the    court  said: 

V.  Fenton,  L.  R.  5  Exch.  169.  "  And,  apart  from  the  fact  that  he 

In  Rose  v,  U.  S.  Telegraph  Co.,  34  [the  broker]  had  a  special  property  or 

How.  Pr.  (N.  Y.   Super.  Ct.)  309,  it  interest  in  the  eold  of  his  principal  thus 

was  held  that  a  broker  cannot  main-  at  his  disposal,  he  was  beneficially  in- 

tain  an  action  against  a  telegraph  com-  terested,  at  the  time  of  the  order  given, 

pany    for    damages   arising  from  an  to  the  extent  of   commissions  on  the 

error  or  mistake  made  by  the  company  sale.     And  where  an  agent  is  thus  in- 

in   transmitting  a   message   from   his  terested,  as  for  commissions,  or  by  rea- 

principal  to  him,  where  he  acts  under  son  of  special  property  in  the  subject- 

the  message  in  the  name  of  and  for  his  matter,  and  the  contract  in  reference 

principal.  thereto  is  made  in  his  mltne,  it  is  per- 

2.  U.  S.  Telegraph  Co.  r. Gildersleve,  fectly  competent  for  him  to  sue  and 

29  Md.  232;  Atkjns  v.  Amber,  2  Esp.  maintain  an  action  in  hisownname,as 

493.    See  also  Grove  v.  Dubois,  i  T.  if  he  were  the  principal." 
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Ineunuioe  Broken. — A  modification  of  the  rule  also  exists,  in  case 
of  insurance  brokers,  to  the  extent  of  allowing  the  broker  to 
maintain  an  action  thereon  in  his  own  name  where  the  policy  is 
effected  in  the  name  of  the  broker  for  the  benefit  of  the  prin- 
cipal *  or  for  "  whom  it  may  concern.**  * 

n.  Actions  by  Bboeebs — 1.  For  Indemnity — a.  Declaration 
OR  Complaint. — The  declaration  or  complaint  in  such  an  action 
should  set  out  that  the  plaintiff  is  a  broker,^  that  the  advances 
sued  for  were  made  at  the  defendant's  request,  and  that  demand 
has  been  made  for  the  amount  which  the  defendant  refuses  to 
pay.*  And  where  a  broker  is  employed  to  purchase  stock,  it  is 
held  that  an  action  will  not  lie  for  advances  made  unless  it  is 
alleged  that  he  has  transferred,  or  offered  to  transfer,  to  his  prin- 
cipal the  stock  so  purchased.* 

XnowM^e  of  Cnitom. — The  complaint  in  an  action  by  a  broker 
need  not  allege  that  the  principal  knew  of  the  existence  of  a 
custom  on  which  the  action  is  founded.  One  who  employs 
a  broker  is  presumed  to  deal  with  reference  to  such  custom, 
whether  known  to  him  or  not.® 

1.  I  Chitty  on  Pleading  (i6th  Am.  they  were  entitled  to  recover  the  whole 
ed.)  8.  See  also  Hearshy  t/.  Hichox,  sum  insured,  although  it  appeared  that 
13  Ark.  135 ;  U.  S.  Telegraph  Co.  v.  they  were  owners  of  but  one  half  of 
Gildersleve,  29  Md.  332.  the    building  insured,   and   that    the 

Where,  by  a  policy  of  insurance  on  other  half  belonged  to  a  third  person, 

a  vessel,  the  defendants  caused  **  C.  &  not  joined  as  plaintiff.    Jefferson  Ins. 

L.,  for  the  owners,  payable  to  C.  &  L.,"  Co.  v.  Cotheal,  7  Wend.  (N.  Y.)  73. 

to  be  insured^  it  was  held  that  an  ac-  8.  Whitehouse  v.  Moore,    13  Abb. 

tion   might  be   maintained    on    such  Pr.  (N.  Y.   Super.  Ct.)  142,  wherein 

policy   in   the   names  of  such  owners  the  allegation  *'  that  the  plaintiffs  are 

with  the  consent  of  C.   &  L.,  it  not  partners,  doing  business  in  the  city  of 

appearing  that  the  defendants  had  any  New   York    as  bankers    and   brokers 

claim   against   C.   &   L.     Farrow    v.  under  the  firm  name  of  E.  Whitehouse, 

Commonwealth    Ins.    Co.,    18    Pick.  Son,  &  Morison,"  was  deemed  material. 

(Mass.)  53.  See  also  Hearne  v.  Keene,  5  Bosw.  (N. 

In  Sargent  v.  Morris,  3  B.  &  Aid.  Y.)  584. 

277,  5  E.  C.  L.  283,  Bayley,  J.,  said :  4.  Merwin  v.  Hamilton,  6  Duer  (N. 

**  In  policies  of  insurance  it  is  a  com-  Y.)    244.      See    also    Whitehouse  v, 

mon   practice   to  bring    your    action  Moore,   13  Abb.   Pr.    (N.   Y.    Super, 

either  in  the   name   of  the   agent  or  Ct. )  142. 

principal."  Sufflcieint  Complaint. — Where  a  com- 

Under  Code  Proceeding,  such  actions  plaint  alleged  that  the  plaintiff,  as  a 

must  be  brought  in  the  name  of  the  commission  broker,  advanced  a  speci- 

real  party  in  interest,  or  it  must  appear  lied  sum  of  money  for  the  defendants, 

that  the  broker  sues  as  trustee  of  an  at  their  instance  and  request,  in  the 

express   trust,    otherwise    the    action  purchase  of  produce,    and    that    the 

cannot  be  maintained.     Freeman    v.  defendants  promised  to  pay  the  same 

Fulton  F.  Ins.  Co.,  14  Abb.  Pr.  (N.  to   the    plaintiff,  but,  although  often 

Y.  Supreme  Ct.)  398.  requested  so  to  do,  neglected  and  still 

2.  Where  a  policy  insured  two  indi-  neglect  to  pay  the  same  to  the  plain- 
viduals  by  name,  and  then  the  words  tiff,  it  was  held  that  such  complaint 
**  or  whom  it  may  concern  "  were  add-  was  neither  uncertain  nor  ambiguous, 
ed,  and  a  clause  was  inserted  in  the  Rogers  v.  Duff,  97  Cal.  66. 

policy  that  the  loss,  if  any  occurred,  5.  Merwin  v,  Hamilton,  6  Duer  (N. 

should  be  paid  to  the  individuals  named,  Y . )  244. 

it  was  held   that  an  action  might  be  6.  Whitehouse  v.   Moore,  13  Abb. 

maintained  in  their  names,  and  that  Pr.  (N.  Y.  Super.  Ct.)  142;  Pollock 
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Itemi  of  an  Aooonnt  need  not  be  specifically  alleged  in  the  com- 
plaint where  an  action  is  brought  to  recover  advances  made  by 
commission  brokers.* 

b.  Plea. — A  plea  which  sets  out  that  the  broker  has  not  pro- 
cured a  license  according  to  the  requirement  of  statute  will  not 
be  sustained  on  demurrer  unless  it  further  shows  that  the  trans- 
action, for  which  the  recovery  is  sought,  was  a  necessary  part  of 
his  duty  as  broker.* 

2.  For  CommisBionB — a.  Declaration  or  Complaint.— 
While  it  may  be  said  in  general  that  the  declaration  or  com- 
plaint, in  an  action  by  a  broker  for  commissions,  should  set  out 
all  the  facts  necessary  to  constitute  a  cause  of  action,'  yet  where 
the  action  is  brought  by  a  real  estate  broker  it  is  essential  to  a 
recovery  that  it  allege  that  the  broker  sold  the  property,*  or 
that  he  procured  a  purchaser  who  was  ready,  able,  and  willing  to 
consummate  the  sale  upon  the  terms  agreed.* 

V,  Stables,  12  Q^  B.  765,  64  E.  C.  L.  in   making  said  purchases  of  stock, 

765.     But  see  Hajden  v.  Grillo,  42  Mo.  and  in  making  other  purchases  and 

App.  I.  sales  of  stock,  which  they  were  em- 

1.  Under  the  code  of  California^  ployed  by  him  to  make,  etc.,  it  w-as 
however,  a  copy  of  the  account  must  held  that  these  allegations,  although 
be  given  to  the  adverse  party,  if  not  so  definite  as  they  ought  to  have 
demanded ;  otherwise  the  plaintiff  will  been,  and  upon  motion  might  have 
be  precluded  from  giving  evidence  been  required  to  be  made,  were  suffi- 
thereof.     Rogers  v.  Duff,  97  Cal.  66.  cient    upon     demurrer.      Menvin  r. 

Pleading  Rules  of  a  Board  of  Brokers.  Hamilton,  6  Duer  (N.  Y.)  244. 

— Where  the  action  is  founded  upon  a  4.  Jacobs  v.  Shenon,  2  Idaho  1002. 

contract  made  with  reference  to  the  In  Lockwood  v.  Rose,  125  Ind.  588, 

rules  of  a  board  of  brokers,  which  are  it  was  held  that  an  allegation  in  tlie 

not  the  rules  of  trade,  such  rules  must  complaint  that  the  plaintiffs  sold  the 

be  set  out  in  the  complaint.     The  doc-  land,  necessarily  included  the  allepa- 

trine  is  well  stated  by  Rhodes,  J.,  as  tion  that  they  found  a  purchaser  for 

follows :  '*  The  court  will  not  take  judi-  the  same. 

cial  cognizance  of  those  rules  unless  6.  Hayden   7'.  Grillo,  26  Mo.  App< 

they  are  rules  or  usages  of  trade  and  289;  Sayre   v.   Wilson,   86  Ala.  151- 

commerce,  which  would  be  recognized  See  also  Lockwood  t*.  Rose,  125  Ind. 

without  their  adoption  by  any  particu-  588;  Wright  v.  Beach,  82  Mich.  469; 

lar  t)oard  or  association ;  and  the  party  Edison  v.  Gilliland,  42  Fed.  Rep.  205- 

who  relies  upon  them  must  plead  them.  Uluatrattoiia. — A  complaint  alleging 

*  *  *  They  become,  in  effect,  special  that  the  plaintiffs  were  employed,  as 

terms  of  the  contract,  and  they  must  be  real  estate  brokers,  by  defendant,  to  sell 

averred  by  the  pa.:  ■  who  claims  that  certain  property  for  him,  for  which 

he  has  performed  the  contract  on  his  they  were  to  receive  whatever  amount 

part  in  accordance  with  such  rules  or  they  realized  above  a  stated  sum;  that 

that  the  other  party  has  failed  to  com-  within  forty  days  after  the  agreement, 

ply  therewith."   Goldsmith  v.  Sawyer,  the  defendant  sold  the  land,  without  the 

46  Cal.  209.  plaintiffs' consent  and  without  anyres- 

2.  Pidgeon  v.  Burslem,  3Exch.  465;  ervation  of  such  right;  that  the  plain- 
Jessopp  V,  Lutwyche,  10  Exch.  614.  tiffs  could  have  found  a  purchaser 
See  also  Smith  v.  Lindo,  5  C.  B.  N.  w  ithin  a  reasonable  time  for  the  sum  re* 
S.  587,  94  E.  C.  L.  587.  ceived;  and  that  they  were  ready  and 

8.  Stockbroker.  —  Where  a  count  al-  willingtocomply  with  their  part  of  the 
leged  as  a  separate  cause  of  action  contract,  is  demurrable  forwant  of  fact!, 
that  the  plaintiffs,  brokers,  reasonably  it  being  necessary  to  a  recovery  that 
deserved  to  have  from  the  defendant  the  broker  found  a  purchaser  who  was 
for  their  commissions  as  stockbrokers    ready,  able,  and  willing  to  comply  with 
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Gmtraet  of  Employment. — Where  the  broker  founds  his  action  upon 
the  contract  of  employment,  the  allegations  of  the  complaint 
should  be  sufficient  to  cover  its  terms.*  But  a  specific  allega- 
tion that  the  contract  was  performed  is  not  necessary.* 

the  terms  of  sale.  Stewart  v,  Murray,  that  he  shan  have  a  certain  per  cent. 
93  Ind.  543.  of  any  advance  above  the  purchase 
A  broker  claiming  commissions  price  thereof,  judgment  for  the  plain- 
upon  an  agreement  which  provides  tiff  is  unwarranted  where  the  com- 
that  the  party  of  the  first  part  offers  to  plaint  merely  alleges  that  the  plaintiff 
sell  certain  mining  property  at  the  purchased  the  property,  without  an 
price  of  one  hundred  and  seventy-five  allegation  that  it  was  sold.  Wallace  v: 
thousand  dollars,  and  to  pay  tiie  parties  Johnston,  3  Wash.  54.  See  also  Wright 
of  the  second  part  twelve  thousand  v.  Beach,  82  Mich.  469. 
dollars  for  their  services  rendered  in  Repetition  of  Terms  mmecessary. —  In 
selling  or  placing  said  property  upon  an  action  for  commission  by  a  real 
terms  acceptable  to  the  party  of  the  estate  broker,  for  making  a  sale  to  A 
first  part,  must  allege  in  direct  and  of  defendant's  real  estate,  according  to 
positive  terms  that  the  party  of  the  his  contract  with  the  defendant,  viz., 
second  part  did  render  services  which  purchase  price  five  thousand  dollars, 
resulted  in  the  sale  thereof,  or  that  he  of  which  one  thousand  dollars  was  to 
produced  a  party  ready,  willing,  and  be  paid  in  cash,  and  the  remainder  in 
able  to  purchase  the  property  upon  the  annual  instalments  of  one  thousand 
terms  named ;  otherwise  the  complaint  dollars  each,  for  the  making  of  which 
is  insufficient.  Jacobs  v»  Shenon,  2  sale  the  broker  was  to  receive  a  com- 
Idaho  1002.  mission,  the  complaint  set  out  the  con- 
Contract  witb  Purchaser. — In  an  ac-  tract  and  further  averred  that  the 
tion  for  the  recovery  of  a  commission  broker  sold  the  real  estate  mentioned  in 
for  the  sale  of  land,  based  upon  a  con-  the  contract  to  A,  for  five  thousand 
tract  with  the  defendants,  the  owners  dollars,  and  **  upon  the  terms  afore- 
of  the  land,  by  the  terms  of  which  the  said  \"  it  was  held  thatthe  phrase  "upon 
latter  agreed  to  give  the  plaintiffs  a  the  terms  aforesaid  "  covered  all  the 
reasonable  compensation  if  they  pro-  details  as  to  the  terms,  and  it  was  not 
cured  the  sale  of,  or  a  purchaser  for,  necessary  that  each  item  thereof 
said  land,  it  was  held  unnecessary  to  should  be  repeated.  Newton  v.  Don- 
allege  in  the  complaint  that  a  written  nelly,  9  Ind.  App.  359. 
contract  for  the  sale  of  the  land  was  Agreement  to  Pnroliase — Contract  of 
made  by  the  plaintiffs  with  the  party  Sale. — Real  estate  brokers  employed  by 
who  agreed  to  purchase  the  same.  A  to  effect  a  sale  of  certain  real  estate, 
Lockwood  V.  Rose,  125  Ind.  588.  entered  into  an  agreement  with  B 
BetaflfllofPxlnolpaltoConrammateBale  whereby  the  latter  agreed  to  purchase 
— ^Deed  of  Tnuit. — Where  a  real  estate  the  property  and  to  pay  the  brokers 
broker  sued  his  principal  for  his  com-  both  the  purchase  price  and  commis- 
missions  for  the  sale  of  realty,  and  sions,  the  agreement  being  expressly 
alleged  and  proved  that  he  had  pro-  made  '*  subject  to  all  conditions  of 
cured  a  purchaser  ready  and  able  to  contract  of  [sale]  of  said  land."  It 
buy  the  property  on  the  terms  pre-  was  held  that  an  action  could  not  be 
scribed  by  the  principal,  but  that  the  maintained  against  B  unless  the  dec- 
records  showed  an  unsatisfied  deed  of  laration  set  out  the  contract  of  sale, 
trust  on  the  property,  and  that  the  Toole  v.  Baer,  91  Ga.  113. 
principal  had  failed  to  have  it  released  2.  Where  an  agent  contracted  to 
or  canceled,  by  reason  whereof  the  sell  certain  real  estate  on  commis- 
sale  fell  through,  it  was  held  that  it  sion  within  a  certain  time,  and  the 
was  not  necessary  for  the  plaintiff  to  owner  reserved  the  right  of  making  a 
allege  that  the  defendant  had  refused  sale  in  the  meantime,  but  in  case  he 
to  make  the  sale.  Gerhart  v.  Peck,  42  did  so  the  agent  was  to  receive  the 
Mo.  App.  644.  same  fee  as  if  he  had  effected  a  sale, 
1.  Bny  and  Bell  Real  Betate. — In  an  and  the  sale  was  made  by  the  owner 
action  for  commission  upon  a  contract  within  seventeen  days  after  the  con- 
constituting  the  plaintiff  an  agent  to  tract  was  made,  it  was  held  that  the 
buy  and  sell  real  estate,  and  providing  agent,  in  order  to  recover  on  bis  con- 
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Ttndmr  of  IXead. — A  petition  is  not  defective  which  fails  to  allege 
a  tender  of  a  deed,  where  it  is  set  out  that  real  estate  brokers 
procured  the  land  at  the  agreed  price,  and  that  the  principal 
refused  both  to  take  the  land  and  to  pay  the  stipulated  commis- 
sion.* 

Votioe  to  Prinoipal. — The  allegations  that  the  broker  communi- 
cated knowledge  of  his  action  to  the  principal  in  procuring  a  pur- 
chaser  for  real  estate,  and  that  the  latter  carried  out  or  refused 
to  carry  out  the  arrangement  made  for  the  sale  after  such  notice, 
are  material  * 

Proriou  Smploymont. — But  an  averment  of  a  previous  employment 
by  the  principal  need  not  be  made.' 

tract,  was  not  required  to  allege  the  Where  a  real  estate  broker  sued  his 
performance  on  his  part  The  court  principal  for  his  commissions  for  the 
said:  *' There  is  no  general  averment  sale  of  realty,  and  alleged  and  proved 
of  performance  on  the  part  of  [the  ap-  that  he  had  procured  a  purchaser  readj 
pellee],  nor  does  it  appear  that  he  had  and  able  to  buy  the  property  on  the 
taken  any  steps  looking  to  a  nego-  terms  prescribed  by  the  principal,  but 
tiation  of  a  sale,  but  it  is  averred  that  that  the  records  showed  an  unsatisfied 
the  appellant,  within  seventeen  days  deed  of  trust  on  the  property,  and  that 
after  the  execution  of  the  contract,  the  principal  had  failed  to  have  it  re- 
sold the  property.  The  contract  leased  or  canceled,  by  reason  whereof 
rested  upon  a  sufficient  consideration,  the  sale  fell  through,  it  was  held  that 
and  the  appellant  having  made  the  it  was  not  necessary  for  the  plaintiff  to 
sale  in  such  a  short  time  after  its  exe-  allege  that  the  deed  of  trust  was  a  lien 
cution,  we  think  there  is  disclosed  such  on  the  property.  Gerhart  v»  Peck,  4a 
a  performance  of  the  conditions  upon  Mo.  App.644. 
which  the  compensation  of  the  agent  2.  Penter  v.  Staight,  i  Wash.  365; 
depended  as  to  entitle  him  thereto."  Duryee  v,  Lester,  75  N.  Y.  44a.  See 
Singleton  v,  O'Blenis,  125  Ind.  151.  also  Wright  v.  Beach,  82  Mich  469. 

Perfonnanoe  of  ServleeB  finpUed — ^Mer-  Bale  by  Pxtnclpal — Kotloe  to  Brokv.— 

ohaadlse  Broker. — An  allegation   in  a  Where  a  writing,  signed  by  the  prin- 

complaint  that  the  defendants  are  in-  cipal  alone,  authorized  a  real  estate 

debted  to  the  plaintiff  as  broker  for  the  broker  to  sell  certain  land  for  a  specified 

balance  of  an  account  for  produce  sold  sum  net  cash  to  the  principal,  and  to 

to  the  defendants,  and  for  commissions  retain  the  surplus  as  his  commission, 

on  the   purchase  by  plaintiff  for  de-  and  declared  that  the  agreement  was 

fendants  of  various  articles  of    farm  to  be  binding  for  sixty  days,  it  was 

produce,  implies  that  the  plaintiff  per-  held  that  the  complaint  in  an  action 

formed  services  for  the  defendants  in  thereon  by  the  broker,  which  set  forth 

purchasing  the  articles ;  and  a  finding  the  agreement,  the  securing  of  a  pur- 

that  the  defendants  are  indebted  to  the  chaser  by  the  plaintiff  in  accordance 

plaintiff  for  labor  performed  at  their  with  its  terms,  the  purchase,  and  the 

request  is  within  the  issues.     Rogers  sale  of  the  land  by  the  principal,  with- 

V.  Duff,  97  Cal.  66.  out  notice  to  the  plaintiff,  was  suffi- 

1.  Ackerman  v.  Bryan,  33  Neb.  515.  cient.     Wright  v.  Beach,  82  Mich.  469. 

In  this  case  the  court  said:  **When  S.  BrftTiange  of  Beal  Bstote.— A  com- 

the  plaintiffs  obtained  the  consent  of  plaint  which  alleged  that  the  plaintiff, 

*  *  *  ,  the  owner  of  the  land,  to  convey  a  real  estate  broker,  induced  one  B.  to 

it  for  [the  price  agreed  upon],  and  the  exchange  real  estate  with  the  defend- 

defendant  refused   to  pay  the  money  ant,  that  the  consideration  for  the  prop- 

and  complete  the  deal,  nothing  further  erty  was  fixed   at  a  certain  sum,  on 

was  required  of  the  agents  to  entitle  which   the  plaintiff  was   entitled  to 

them  to  compensation  for  their  serv-  commissions,  and  that  the  defendant 

ices  *  ♦  ♦  ,  in  case  there  existed  a  con-  agreed  to  pay  the  same,  was  held  suf- 

tract  of  employment."  ficient    without    averring  a  previous 

DMd    of   TTnst  a  Lien  on    Land. —  employment  by  the  defendant.   Bon- 

834  Volume  VIII. 


Aetions  by  Broken.  FACTORS  AND  BROKERS.        fdr  OomiiilMloiig. 

Dm  and  iTnpftid. — The  fact  that  the  claim  for  commissions  on  the 
sale  of  real  estate  is  due  and  unpaid  need  not  be  alleged  in  ex- 
press  terms  if  such  an  inference  can  be  drawn  from  the  plead- 
ing as  a  whole.^ 

A  Answer  or  Plea — General  Denial. — In  obedience  to  the  well- 
established  rule  of  pleading,  the  defendant  in  an  action  by  a  real 
estate  broker  for  commissions  cannot  ordinarily  introduce,  under 
the  general  denial,  evidence  of  a  distinct  affirmative  defense. 
Such  matter  must  be  specially  pleaded  in  the  answer  *  Where, 
however,  the  affirmative  facts  materially  assist  in  supporting 
a  defense  or  contribute  to  the  establishment  of  one,  such  facts 
are  held  to  be  tantamount  to  a  general  denial,  and  may  be  so 
given  in  evidence.*     Where,  in  such  an  action,  the  general  issue 

• 

well  V.  Auld,  7  Misc.  Rep.  (N.  Y.  Citj  cannot  be  introduced  in  evidence,  in 

Ct.)  ^7.  an  action  for  commissions,  where  the 

1.  Singleton  v.  O'Blenis,   125   Ind.  answer  is  a  general  denial.    Such  a  de- 

151.     Said  the  court :  **We  recognize  fense  must  be  pleaded.     Dillon  r.  Fol- 

the  rule  which  requires,  in  an  action  som,  5  Wash.  439;  MacFee  v.  Horan, 

to  recover  damages  for  breach  of  con-  40  Minn.  30;  Reese  f.  Garth,  36  Mo. 

tract,  that  the  complaint  allege  non-  App.  641 ;  Childs  v,  Ptomev,  17  Mont, 

pajment  and  that  the  claim   is  due.  502;  Bonwell  v.  Auld,  9  ^isc.  Rep. 

Biit  this  may  not  be  alleged  in  express  (N.  Y.  C.  PI.)  65. 

terms.     If,   taking  the  pleading  alto-  In  Duryee  v,  Lester,  75  N.  Y.  442,  it 

gether,  it  appears  therefrom  that  the  was  held  that  the  question  of  double 

claim  is  due  and  unpaid,  this  is  suffi-  employment  must  be  raised  upon  the 

cient."    See  also  Bronnenburg  v,  Rin-  trial  in  the  court  below,  and  cannot  be 

ker,  3  Ind.  App.  391.  raised  for  the  first  time  on  appeal. 

a.   St.  Felix  V,  Green,  34  Neb.  800.  In  Reese  v.  Garth,  36  Mo.  App.  641, 

See    generally    article    Answers   in  it  was  held  proper  to  refuse  instruc- 

CoDB  Pleading,  vol.  1,  p.  777.  tions  submitting  the  question  of  double 

Custom. — In  Hayden  v,  Grillo,  42  Mo.  employment  to  the  jury  where  such  de- 

App.    I,   where  a  real  estate    broker  fense  was  not  pleaded  in  the  answer. 

brought  an  action  to  recover  commis-  Joint  Contract  of  Employment — Proof 

sions  for  the  sale  of  real  estate,  it  was  by  nalntUf. — Where  the  joint  owners 

held  that  a  special  custom  relied  on  to  of  real  estate,  who  had  employed   a 

take  the  case  out  of  the  general  rules  broker  to  effect  a  sale  thereof,  pleaded 

of  the  law  must  be  specially  pleaded,  the  general  denial  in  an  action  by  such 

and  cannot  be  shown  under  a  general  broker  for  commissions,  it  was  held 

denial.  that  no  recovery  could  be  had  by  the 

Abandomaent  of  Contract. — In  an  ac-  latter  unless  he  proved  a  joint  contract 

tion  brought  by  real  estate  brokers  to  of    employment ;     since    each    owner 

recover  the  amount  of  their  commis-  might  defend  upon   the  ground  that 

sions,  according  to  agreement,  for  pro-  he  was  owner  of  a  distinct  part,  hav- 

curing  a  purchaser  for  the  defendant's  ing  interest  in  no  other,  and  that  he 

property,  it  was  held  that  the  latter  never  employed  the  broker  to  sell  it. 

could  not  show  under  the  general  de-  McGill  v.  Pressley,  62  Ind.  193. 

nial  that,  subsequent  to  the  procure-  8.  Special   Agreement. — In  Winn  v. 

ment  of  the  customer  and  the  execution  Gilmer,   81   Tex.   345,  the  defendant 

of  a  written  agreement  to  purchase  at  was  allowed  to  show,  under  a  general 

the  price  and  upon  the  terms  fixed  by  denial,  that  there  was  an  agreement 

the  defendant,  the  entire  transaction  between  plaintiff,  a  real  estate  broker, 

and    agreement    were    canceled    and  and  himself  that  no  commissions  should 

abandoned  by  the  consent  of  all  parties,  be  charged  in  the  event  the  land  were 

Rothschild  v.  Burritt,  47  Minn.  28.  not  sold  for  more  than  a  stated  price. 

Donbla  Employment. — ^The  double  em-  Illegal  Contract. — It    has    also   been 

ploy  ment  of  a  real  estate  broker,  both  held  that  defendant,  under  a  general 

principals  being  ignorant  of  the  fact,  denial,  might  introduce  evidence  show* 
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is  pleaded,  it  has  been  held  that  evidence  may  be  introduced  to 
show  gross  misconduct,  fraud,  or  negligence  on  the  part  of  the 
broker,  and  thus  defeat  his  right  to  commissions.^ 

c.  Allegations  and  Proof — Kwt  Corre^^nd. — In  accordance 

with  the  general  rule  requiring  a  conformity  of  the  proof  to  the 
allegations  made,  it  is  essential  in  such  actions  that  the  evidence 
offered  correspond  substantially  with  the  complaint.  A  material* 
variance  in  this  respect  will  be  fatal.' 

m   LlABILITT  TO  BE  SUED  EESPECTING  PBIHCIPAL'S  PBOFEBTT.— 

Where  a  factor  or  broker  enters  into  a  contract  with  third  per- 
sons respecting  the  property  of  his  principal,  it  is  a  well-settled 
rule  that  an  action  thereon  must  be  brought  against  the  prin- 
cipal and  not  against  such  agent,  unless  it  appears  that  the  latter 
was  acting  for  an  undisclosed  principal,  or  that  he  expressly 
pledged  his  own  personal  credit.* 

IV.  ACTIOHS  AGAINST  FACT0S8  IK  Geiteeal — 1.  Form  of  Action- 
Par  Frooaedf  of  tele. — Where  the  principal  seeks  to  recover  of  his 
factor  the  proceeds  of  the  sale  of  goods  consigned  to  him,  the 

E roper  form  of  action  at  common  law  is  assumpsit  for  money 
ad  and  received.*     But  in  order  that  such  an  action  may  be 

ing  that  no  valid   contract  was  ever  erty,  the  complaint  aUeged  authoritj 

entered  into  between  the  broker  and  to  sell  at  a  stated  price,  it  was  held 

himself,  and,  on  the  same  principle,  that  such  a  complaint  could  not  be 

that  evidence  tending  to  show  that  the  sustained  by  proof  of  authoritj  to  sell 

transactions  were  mere  wagering  con-  at  a  price  less  than  that  alleged.  Childs 

tracts,  and  hence  illegal,  was  admissi-  v.  Ptomey,  17  Mont.  502. 

ble.     Hentz  v.  Miner,  58  Hun  (N.  Y.)  So  also  an  allegation  in  the  declara- 

428.  tion  that  the  owner  agreed  to  paj  a 

1.  Harvey  v.  Cook,  24  111.  App.  134.  real  estate  broker  five  per  cent,  on  the 

Citing  Denew  v.  Daverell,  3  Campb.  amount  for  which  he  should  sell  cer- 

451 ;    Dodge    v.    Tileston,    12    Pick,  tain     property,    whatever    it   might 

(Mass.)  328;  Fisher  v.  Djnes,  62  Ind.  amount  to,  is  not  sustained  by  proof 

348;  Prescott  V,  White,   18  111.  App.  that  the  defendant  agreed  to  pay  the 

322.  broker  five  per  cent,  if  he  would  sell 

a.  Contraot  with  Agent.  —  Where  the  the  property  for  five  thousand  dollars, 
declaration,  in  an  action  for  commis-  In  this  there  is  a  fatal  variance  between 
sions  by  a  real  estate  broker,  alleges  the  contract  declared  upon  and  that 
that  the  contract  therefor  was  made  proved.  Menifee  v.  Higg]n8,57IH•50• 
with  the  principal,  it  is  no  material  Brchange  of  Property. — ^A  count,  in 
variance  if  proof  be  given  that  the  an  action  by  a  real  estate  broker,  which 
contract  was  made  with  an  agent  of  alleged  an  indebtedness  of  five  hun- 
the  principal.  Root  t;.  Fay  (Arizona  d  red  dollars  for  com  missions  on  the  mZt 
1896),  43  Pac.  Rep.  527.  of  certain  property,  cannot  be  sustained 

Flndlxig. — Where  the  complaint,  in  by  proof  of  an  exchange  of  the  prop- 

an   action  for  broker's   commissions,  erty  for  other  real  estate.    Menifee  v. 

alleges  a  conveyance  to  two  persons,  Higgins,  57  111.  50. 

and  the  finding  Is  that  it  was  to  one  4.  See  Am.  and  Eng.  Encyc,  of  Law 

only,  the  variance  is  not  material ;  the  (2d  ed.),  titles  Agency;  Brokers;  Fat- 

gist  of  the  action  being  the  finding  of  tors;  wherein  this  question  is  full/ 

a  purchaser  by  the  broker.     CliflTord  treated. 

V.  Meyer,  6  Ind.  App.  633.  5.  Grover  v,  Clark,  Wright  (Ohio) 

S.  ]acot)s  V.  Shenon,  2  Idaho  1002.  351;    English  v,   Devarro,  5  Blackf. 

Variance  In  Price. — Where,  in  an  ac-  (Ind.)  580;  Schee  v,  Hassinger,  a  Binn. 

tion  by  a  real  estate  broker  for  com-  (Pa.)  325. 

missions  upon  the  sale  of  certain  prop-  In  Eaton  v,  Welton,  32  N.  H.  35^}  it 
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maintained  it  must  appear  that  an  actual  sale  of  the  goods  has 
been  made.*  Recovery,  in  such  case,  cannot  be  had  upon  the 
count  for  goods  sold  and  delivered.* 

For  Miifeaaanoe  of  Faetor. — Where  there  has  been  a  tortious  con- 
version  of  the  principal's  goods  by  the  factor,  or  a  refusal  to 
deliver  them   on   demand  when   they  might   be   delivered,  an 

was  held  that  after  a  lapse  of  a  reason-  him  for  others,  with  the  principal's 

able  time  from  the  receipt  of  goods  by  consent,  assumpsit  for  money  had  and 

•  factors  abroad,  and  a  neglect  to  ac-  received  will  not  lie  unless  the  goods 

countfor  them  in  any  way,  the  fair  pre-  so  received    in   exchange   have   been 

sumption  is  that  the  goods  have  been  sold.    Grover  v.  Clark,  Wright  (Ohio) 

sold  and  the  money  received  for  them,  351. 

and  an  action  for  money  had  and  re-  2.  Ayres  v.  Sleeper,  7  Met.  (Mass.) 

ceived  may  be  maintained.     See  also  45 ;  Brown  t>.  Holbrook,  4  Gray  (Mass.) 

Clark  V.  Moody,  17  Mass.  145;  Brown  102. 

V.  Holbrook,  4(yray  (Mass.)  102.     See  In  Selden  v.  Beale,  3  Me.  178,  where 

also,  upon  this  subject,  article  Assump-  goods  were  left  with  a  factor  for  sale, 

SIT,  vol.  2,  p.  1017.  and  he  had  long  neglected  to  render 

Holder    of    Bailroad    Beceipta. — An  any  account,  make  any  remittance,  or 

action  for  money  had  and  received  may  give  information  of  his  proceedings, 

be  brought  by  a  holder  of  railroad  re-  though  by  common  diligence  he  might 

ceipts  against  a  factor  for  the  proceeds  have   sold  them,  it  was  held  that  he 

of  the  sale  of  grain  to  the  extent  of  was  not  chargeable  on  a  count  for  goods 

the  factor's  interest  in  the  grain,  as  sold  and  delivered  alone,  but  should 

pledgee  or  otherwise,  even  though  he  be  declared  against  aj  a  factor^  for  the 

had   no  notice  of  such  rights  at  the  proceeds  of  sale. 

time  of  the  sale,  and  has  applied  the  Unanthorlzed  Dlspoattlon  of  Qoods. — 

proceeds  upon  an  indebtedness  of  the  In  Lindley  v.  Downing,  2  Ind.  418,  it 

shipper.      Taylor    v.  Turner,  87   111.  was  held  that  assumpsit  for  goods  sold 

296.  and   delivered  will   not  lie  against  a 

AdmlTiliitrator  of  Factor.  —  Where  factor  in  consequence  merely  of  an  un- 
money  had  been  received  by  an  admin-  authorized  disposition  of  the  goods, 
istrator  in  payment  for  goods  sold  by  Bale  by  Factor  to  Hlmielf. — Where 
his  intestate  as  factor  upon  a  del  ere-  goods  are  consigned  to  a  factor  for 
dere  commission,  it  was  held  that  such  sale,  the  consignor  may,  at  his  election, 
funds  formed  no  part  of  the  assets  of  ratify  or  repudiate  a  sale  of  the  goods 
the  estate,  and  that  a  recovery  might  by  the  factor  to  himself,  and  may  main- 
be  had  by  the  consignor  in  an  action  tain  an  action  for  goods  sold  and  de- 
for  money  had  and  received.  Stan-  livered  against  him  as  purchaser, 
wood  t'.  Sage,  22  Cal.  517.  Wadswortn  v.  Gay,  it8  Mass.  44. 

Amendment. — Where  the  principal.  In  Massacbasetts  this  distinction,  it 

in  an  action  against  a  factorto  recover  seems,  is  done  away  with  by  Statute 

the  amount  of  sales  under  a  commission  1852,   c.  312,  ^   2,  providing  that  in 

del  credere^   declared   in    indebitatus  such  actions   a  count  on  an  account 

assumpsit  on   a  balance  of  accounts,  annexed  may  be  used,  when  one  or 

for  money  had  and  received,  and  on  more    items    are    claimed,    either    of 

an  insimul  comfutassent^  and  amended  which  would  be  correctly  described  by 

by  declaring  against  the  defendant  as  any  of  the  common  counts,  which  in- 

a  simple  factor,  and  likewise  as  a  fac-  elude  both  **  money  had  and  received" 

tor  under  a  commission  del  credere^  it  and  **  goods  sold  and  delivered."  Said 

was  held  that  all  the  counts  were  for  the  court   in  the  case  cited    below : 

the  same  cause  of  action,  and  that  the  **The  effect  of  these  provisions  is  that 

amendment  was  therefore  allowable,  a  plaintiff  may  state  in  his  account. 

Swan  V.  Nesmith,  7  Pick.  (Mass.)  220.  and  therefore  unite  in  his  declaration, 

1.  Grover  v.  Clark,  Wright  (Ohio)  any  demands,  however  various  or  nu- 

351 ;  Read  v,  Bertrand,  4  Wash.  (U.  S.)  merous,  which  under  the  old  practice 

5x4.    See  also  Stahl  v,  Ansley,  7  111.  32.  might  have  been  declared  for  in  any  of 

KTfltiange  of  Oooda. — Where  a  factor  the  common  counts."  Hull  v.  Rich- 
has  exchanged  the  goods  consigned  to  ardson,  4  Gray  (Mass.)  599. 
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action  of  trover  may  be  maintained  against  the  factor  for 
their  value.* 

S.  Declaration  or  Complaint — WlifaiiiniiMw  or  VonteaaiiM. — ^Where  the 
gravamen  of  an  action  brought  by  the  principal  is  the  misfea- 
sance or  nonfeasance  of  the  factor,  the  declaration  or  complaint 
should  allege  not  only  that  fact,*  but  should  also  aver  in  intel- 
ligible form  the  facts  from  which  the  duty  to  act  springs.*  It  is 
not  necessary,  however,  to  set  out  the  particular  acts  of  dili- 
gence which  should  have  been  employed  in  the  performance  of 
the  duty.* 

BiilmrMmentt — ^How  Pleaded. — Where  an  action  for  goods  sold  and 
delivered  is  brought  against  a  factor  who  has  himself  purchased 
the  goods  consigned  to  him,  it  is  held  that  disbursements  made 

1.  Lindlej  v.  Downing,  2  Ind.  418;  if  satisfactorj  prices  could  not  be  ob- 
Kelly  V.  Smith,  i  Blatchf.  (U.  S.)  290;  tained,  and  to  be  responsible  for  anj 
Merchants'  Nat.  Bank  v.  Trenholm,  neglect  by  him  to  deal  with  the  goods 
12  Heisk.  (Tenn.)  520.  according  to  the  manufacturer's  orders. 

Special  Aasnmpiilt  or  Case. — In  Lind>  The  manufacturer  replied,  in  a  letter 

ley  V.  Downing,  2  Ind.  418,  it  was  held  accompanying  the  shipment  of  goods, 

that  where  a  factor  makes  wrong  use  that  he  had  invoiced  the  goods  at  the 

of  the  goods  delivered  to  him  by  his  lowest    selling   prices,   and  that  the 

principal,  he  maybe  sued  in  special  '^smallshipment"  then  made  would  be 

assumpsit  on  his  promise  to  perform  duplicated  if  prices  obtained  warraDted. 

his  duty,  or  in  case,  for  his  nonper-  The  invoice  contained  no  direction  to 

formance  of  that  duty.  sell  the  goods  at  the  invoiced  prices. 

Electton  between  Asanmpait  and  Tro-  The  consignee  sold  for  a  less  price. 

Ter. — If  a  factor  disposes  of  the  goods  The    consignor  wrote    him  that  the 

of  his  principal  by  a  delegation  of  his  price  obtained   was   not  satisfactory, 

power  to  a  third  person,  without  the  but  made  no  claim  that  any  order  had 

sanction  of  his  principal  or  of  a  usage  been  violated.     It  was  held,  in  an  bc- 

of  trade,  it  is  a  conversion  of  the  goods  tion  brought  to  recover  the  difference 

by  the  factor,  and  the  principal  has  an  between  the  invoice  price  and  that  ic- 

election  either  to  sue  in  trover,  ground-  tually  received,  that  the  declaration, 

ing  his  action  on  the  tort,  or  to  waive  containing  no  averment  of  misconduct 

the    tort    and    recover   the   value    of  on   the  part  of  the  commission  mer- 

the  goods  in  an  action  of  assumpsit,  chant,  failed  to  state  a  cause  of  action, 

based  upon  the  breach  of  the  implied  Mann  v.  Laws,  117  Mass.  293. 
contract.       Campbell    v.    Reeves,    3        S.  Leach  v.  Bush,  57  Ala.  145. 
Head  (Tenn.)   226.      See  also  article        4.  Snfflolent  ComiOiiint. — Where  the 

Election  of  Remedies,  vol.   7,   p.  complaint   alleged    that  the  plaintiff 

360.  made  a  consignment  of  goods  to  the 

DUnnotlon  and  ReoelTer. — Where  the  defendants  for  sale  on  the  plaintiff's  ac- 

property  in  the  hands  of  the  factor  is  count ;  that  the  defendants  had  notice 

endangered  by  his  insolvency  or  mis-  thereof  and  accepted  the  consignment, 

conduct,  it  is  held  that  the  consignor  and  agreed  and  undertook  to  act  as 

may  file  a  bill  and  have  a  receiver  ap-  factors    of    the    plaintiff    in   relation 

pointed,  even  though  the  factor  sells  thereto,  and  to  demand,  receive,  and 

under  a  </e/cr^</tfr«  commission.   Mick-  sell  the  same  as  the  plaintiff^s  agent, 

lethwaite    v.   Rhodes,   4    Sandf.   Ch.  but  that  they,  not  regarding  their  du^. 

(N.  Y.)  434.  negligently  and  carelessly  failed  to  do 

2.  Leach  v.  Bush,  57  Ala.  145.  so,  whereby  loss  occurred,  it  was  held 
Inaiifflclent  Declaration. — A  commis-  that  a  sufficient  cause  of  action  was  set 

sion  merchant  wrote  to  a  manufactur-  out,  and  that  the  complaint  was  not  de- 
er of  goods  requesting  a  consignment  murrable  because  it  failed  to  specif/ 
of  his  goods  invoiced  at  the  lowest  the  particular  acts  in  which  the  negli* 
rates,  stating  what  the  charges  would  gence  was  displayed.  Leach  v.  Btub, 
be,  promising  to  pay  the  return  freight  57  Ala.  145. 
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by  him  must  be  pleaded  in  set-off,  and  cannot  be  deducted  from 
the  price  under  the  general  denial.^ 

▼.  Acnom  AGAmr  Bbokess  for  F&aitd  ob  HseuGnroB— 1. 

Joindor  of  Defendants. — Where  a  broker,  through  fraudulent  repre* 
sentationsy  obtains  money  from  third  persons  which  he  pays  over 
to  his  principal  according  to  agreement,  it  has  been  held  that 
the  principal  should  be  made  defendant  in  an  action  for  the 
recovery  tnereof  * 

2.  Declaration  or  Complaint. — The  declaration  or  complaint,  in 
an  action  brought  by  either  the  principal  or  a  third  person  for 
the  negligence  or  fraud  of  a  broker,  must  distinctly  set  out  facts 
sufficient  to  show  such  fraud  or  negligence  on  the  part  of  the 
broker ;  otherwise  the  action  cannot  be  maintained.^    The  details, 

1.  Wadsworth  v.  Gaj,  ii8  Mass.  44.  damages  sustained  hj  reason  of  the 

8.  Bao«lT«r. — Where  the  plaintiff  was  failure  of  the  broker  to  examine  the 
induced  to  subscribe  an  agreement  to  title  and  records,  and  so  discover  a 
purchase  stock  and  bonds  bj  fraudulent  mortgage  on  two  lots  purchased  for 
representations  made  bj  the  defend-  the  plaintiff  by  the  broker,  it  was  held 
anta,  brokers,  concerning  the  property,  that  a  paragraph  of  the  complaint  was 
condition,  and  solvency  of  the  company  bad  which  averred  that  there  was  a  re- 
issuing the  stock  and  bonds,  it  was  corded  mortgage  on  the  two  lots  and 
held,  in  an  action  to  rescind  the  sale  other  real  estate  of  the  vendor,  and 
and  recover  the  purchase  money,  that  that  the  lots  were  sold  to  satisfy  the 
the  defendants  having  acted  merely  as  mortgage,  and  the  plaintiff  evicted, 
agents,  and  having  paid  over,  under  but  which  failed  to  aver  that  the  vendor 
an  agreement  with  the  principal,  the  was  not  still  the  owner  of  the  other 
money  so  received,  and  the  principal  real  estate  mortgaged,  and  that  it  was 
having  thereafter  become  insolvent,  not  worth  more  than  the  mortgage 
the  money  could  not  be  reached  or  debt.  Sears  v.  Forbes,  122  Ind.  358. 
recalled  by  a  simple  action  against  So,  also,  where  the  complaint  in  such 
them,  but  that  the  receiver  of  the  in-  an  action  alleged  the  plaintiff's  igno- 
solvent  principal  was  a  necessary  party,  ranee  of  real  estate  transactions,  that 
Cohen  V.  Ellis  (Supreme  Ct.),  4  N.  Y.  she  gave  to  the  broker  a  sum  named 
St.  Rep.  721.  with  which  the  purchase  was   made, 

S.  Bronnenburg  v,  Rinker,  2   Ind.  that  the  real  estate  was  afterwards  sold 

App.  391.  at  a  foreclosure  sale;  but  failed  to  set 

Falliire  to  Bzocnt*  Frtndiml'B  Order. —  out  that  the  broker  had  or  claimed  to 

Where  the  complaint    in    an    action  have  any  experience    in    real    estate 

against   a   stockbroker   for    damages  transactions,  or  was  engaged  as  a  real 

for  the  failure  of  the  defendant  to  ex-  estate    broker,    or    that    he  had   any 

ecute  the  plaintiff's  orders   for    the  knowledge  of  the    mortgage    at    the 

purchase  and  sale  of  stocks  alleged  an  time  of  the  purchase,  or  had  agreed  to 

agreement  by  the  defendant,  for  a  com-  examine  the  record;  such  complaint 

mission,  to  buy  and  sell  for  the  plaintiff  was  held  to  be  insufficient.     Sears  t'. 

on  her  order,  but  did  not  allege  that  the  Forbes,  122  Ind.  358. 

defendant  agreed  to  sell  stocks  that  the  Averment  of  Loss  to  Plaintiff. — Where 

plaintiff  did  not  possess  or  did  not  fur-  a  bill  alleged  that  the  defendant,  as 

ni8hfordelivery,itwasheldthat,  inthe  the   plaintiff's   agent  for  the  sale  of 

absence  of  such  averments,  the  plaintiff  stock,  found  a  purchaser  willing  to  pay 

should  have  alleged  that  she  provided  seven  hundred  and  fifty  thousand  dol- 

defendant  with  the  means  of  paying  lars  for  the  stock  and  for  a  claim  held 

for  the  stock  she  wished  to  buy,  and  by  defendant  against  the  corporation 

placed  within  his  reach  the  stock  she  issuing  it;  that  defendant's  claim  was 

wished  to  sell.     Ryder  v,  Sistare,  15  worth  only  seventy-five  thousand  dol- 

Daly  (N.  Y.)  90.  lars,  but  that  defendant  so  arranged 

VUliireto  Bxandne  Title. — In  an  ac-  the  sale  that  five  hundred  thousand 

tion  against  a  real  estate  broker  for  dollars  represented  the  price  of  the 
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however,  need  not  be  alleged  when  they  are  substantially  covered 
by  the  general  allegations  in  the  pleadings.* 

A  ]>eiitaiid  upon  the  broker  aeed  not  be  alleged  where  the  dam- 
age consists  merely  m  his  failure  to  use  ordinary  diligence  in  the 
transaction.* 

stock,  and  two  hundred  and  fifty  thou-  agreement  by  the  defendant,  for  a  com' 
sand  dollars  the  value  of  defendant's  mission,  to  buy  and  sell  foi  the  plain- 
claim  ;  and  that  plaintiff,  relying  on  tiff  on  her  order,  but  did  not  show  that 
defendant's  representation  that  the  the  stocks  which  the  plaintiff  instructed 
purchaser  had  agreed  to  pay  five  hun-  the  defendant  to  buy  ever  increased  in 
dred  thousand  dollars  for  the  stock  value,  or  that  any  change  in  the  value 
and  seventy-five  thousand  dollars  for  of  the  stocks  which  she  instructed  him 
defendant's  claim,  and  ignorant  that  to  sell  caused  her  any  loss,  it  was  held 
the  price  was  seven  hundred  and  fifty  that  nothing  more  tnan  nominal  dam- 
thousand  dollars  for  both,  entered  into  ages  was  recoverable.  Ryder  v.  Sis- 
an  executory  agreement  for  the  sale  of  tare,  15  Daly  (N.  Y.)  90. 
his  stock  for  five  hundred  thousand  1.  Loan  Broker. — Where  a  complaint 
dollars ;  and  that  defendant  had  been  in  an  action  against  a  loan  broker  al- 
paid  two  hundred  and  fifty  thousand  leged  that  the  plaintiff,  at  the  request 
dollars  for  his  claim ;  it  was  held  to  be  of  the  defendant,  intrusted  to'  him  a 
fatally  defective  because  it  did  not  certain  sum  of  money  to  be  loaned  bj 
disclose  that  plaintiff  ever  parted  with  him  for  her  at  six  per  cent,  interest, 
his  stock,  or  had  otherwise  been  a  and  upon  good  security,  and  that  he,  bj 
loser  in  consequence  of  defendant's  his  carelessness  and  negligence,  loaned 
alleged  misconduct.  Edison  v,  Gilli-  a  part  of  it  to  an  insolvent  par^,  with- 
land,  42  Fed.  Rep.  205.  out  any  security  therefor,  falsely  rep- 

False  Repreeentatlona  by  8tockh<flden.  resenting  to  the  plaintiff,  when  he  de- 

— Where  the  plaintiff,  in  an  action  to  livered  the  note  to  her,  that  it  was  se- 

rescind  the  sale  and  recover  the  pur-  cured    by   mortgage    on   real  estate, 

chase    money    of    stocks    and    bonds  thereby  causing  a  loss  to  the  plaintiff, 

which  he  was  induced  to  agree  to  pur-  etc.,  it  was  held  that  the  complaint 

chase    by  fraudulent    representations  stated  a  good  cause  of  action,  withont 

made  by  the  defendants,  stockbrokers^  alleging  that  the  broker  agreed  to  be- 

concerning  the  property,  condition,  and  come    personally   responsible  on  the 

solvency  of  the  company  issuing  the  loans,  that  he  knew  of  the  falsity  of  bis 

stocks  and  bonds,  it  was  held  that  the  representations,  or  that  the  note  was 

action  could  not  be  maintained  against  unpaid  in  whole  or  in  part.    Bronnen- 

the  defendants  as  agents  in  the  trans-  burg  r.  Rinker,  2  Ind.  App.  391. 

action,  it  not  having  been  averred  in  8.  In  Bronnenburg  v.  Rinker,  2  Ind. 

the  complaint,  directly  or  indirectly,  App.  391,  the  court  said:  "We  do  not 

that    those    moneys    remained   under  regard  the  allegation  of  such  a  demand 

the  control  of  the  defendants ;  and  that  necessary  to  withstand  the  objections 

in  the  absence  of  such  averment  it  was  urged  to  the  complaint.     This  is  not  a 

to  be  presumed  that  the  moneys  did  case  of  conversion  where,  in  some  in- 

not  remain  in  the  defendants'  hands,  stances,  to  place  the  defendant  in  the 

Cohen  v.  Ellis  (Supreme  Ct.),  4  N.  Y.  wrong,  the  suit  must  be  preceded  by  a 

St.  Rep.  721.  demand  and  refusal  to  pay.    Thedara- 

Beoovery  of  Damages.  —  Where   the  age  here  consists,   not  in  converting 

complaint  in  an  action  against  a  stock-  the  money,  but  in  the  failure  to  use 

broker  for  the  failure  of  the  defendant  ordinary  skill  and  diligence  in  the  loan 

to  execute  the  plaintiff's  orders  for  the  of  the  money  and  thereby  causing  a 

purchase  and  sale  of  stocks  alleged  an  loss  of  the  same  to  the  appellee.'' 
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By  S.  B.  Fishbr. 
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b.  Survival  of  Right  of  Action,  845. 

6.  Declaration,  Petition,  or  Complaint,  845. 

a.  Essential  Averments,  845. 

b.  Allegation  of  special  Damages,  848. 

c.  Amendments,  849. 

7.  Answer  or  Plea  of  Justification,  850. 

8.  Replication,  853. 

U  CsnmrAL  Action,  853. 

1.  Essential  Averments  in  Indictment^  853. 

2.  Venue,  854. 

3.  Joinder  of  Charges,  854. 

CROSS-REFERENCES. 

See  generally ,  in  connection  with  this  subject,  articles  ASS  A  ULT  AND  BA  T' 
TERY,  vol.  2,  p.  83s  ;  MALICIOUS  PROSECUTION, 

L  Civil  Action — 1.  Definition. — False  imprisonment  is  the 
unlawful  arrest  or  detention  of  a  person,  without  warrant,  or  by 
an  illegal  warrant  or  a  warrant  illegally  executed,  and  either  in 
a  prison  or  a  place  used  temporarily  for  that  purpose,  or  by 
force  and  constraint  without  confinement.* 

Mstingniihad  from  Malidoni  ProMention. — If  the  imprisonment  is 
under  legal  process,  but  the  action  has  been  commenced  and 
carried  on  maliciously  and  without  probable  cause,  it  is  malicious 
prosecution.  If  it  has  been  extrajudicial,  and  without  legal  prbc- 
ess,  it  is  false  imprisonment.^ 

1.  Black's  Law  Diet.  474.    See,  for  a  9.  Colter  v.  Lower,  35  Ind.  285.  See 

full  treatment  of  what  constitutes  false  also   Seeger  v,   Pfeifer,  35   Ind.    13; 

imprisonment  and  the  liahilitj  there-  Berry  v,  Hamill,  12  S.  &  R.  (Pa.)  aio; 

for,  Am.  and  Eng.  Encjc.  of  Law,  title  McCarthy  v.  De  Armit,  09  Pa.  St.  63 ; 

False  Imprisonment,  Turner  v.  Walker,  3  Gill  &  }.  (Md.)  377. 
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8.  Jurisdiction  and  Venue. — A  civil  action  for  false  imprison- 

ment  should  be  brought  in  the  jurisdiction  in  which  the  arrest 
and  imprisonment  took  place.^ 

3.  Ponn  of  Action. — At  ComnioB  Law  the  proper  form  of  action 
for  false  imprisonment  is  trespass,'  and  not  an  action  on  the 

Qr&Tamai  of  OffenBO. — ^The  gravamen  Md.  341 ;  Turner  v.  Walker,  3  Gill  ft 

of  the  offense  of  false  imprisonment  is  J.  (Md.)  385. 

the  Illegal  arrest  and  detention,  while  New  Tork, — Holleyv.  Mix,  3  Wend, 

in  the  case  of  malicious  prosecution  it  (N.  Y.)  350. 

is  malice  and  want  of  probable  cause.  North  Carolina. — Price  v.  Graham, 

Turner  v.  Walker,  3  Gill  &  J.  (Md.)  3  Jones   L.   (N.   Car.)  545;  Allen  r. 

377 ;  McCarthy  v.  De  Armit,  99  Pa.  St.  Greenlee,  a  Dev.  L.  (N.  Car.)  370. 

63.  Pennsylvania. — Maher  v.  Ashmead, 

1.  Mitchell  V.  Ripy,  8a  Ky.  516.    In  30  Pa.  St.  344;  Kramer  v.  Lett,  50  Pa. 

this  case  a  warrant  of  arrest  was  is-  St.  495 ;  Baird  v.  Householder,  32  Pa. 

sued  in  Anderson  county,  directed  to  St.  168;  Allison  v.  Rheam,  3  S.  &  R. 

the  sheriff  of  Marion  county,  and  the  (Pa.)  139;  McCarthy  v,  De  Armit,  99 

plaintiff  was  arrested  and  imprisoned  Pa.  St.  €^\  Neall  v.  Hart,  115  Pa.  St. 

in  the  latter  county.   The  suit  for  false  354. 

imprisonment  was  held  to  have  been  Tenas. — Hubbard  v.  Lord,  59  Tez. 

properly  brought  in  Marion  county.  386. 

An  action  for  false  imprisonment  is  Vermont. — Bebee  v.  Steel,  3  Vt.  314. 
in  its  nature  transitory,  and  the  courts  West  Virginia. — Ruffner  v.  Wil- 
of  one  state  have  jurisdiction  of  such  Hams,  3  W.  Va.  243;  Shepherd  v.  Me- 
an action  brought  to  recover  damages  Quilkin,  2  W.  Va.  90. 
for  an  arrest  under  a  warrant  issued  to  United  States, — Castro  v.  De  Un- 
enforce the  collection  of  an  illegal  tax  arte,  la  Fed.  Rep.  350. 
of  another  state.  Henry  v,  Sargeant,  England. — Barker  v.  Braham,  3  W. 
I3N.  H.3ai.  Bl.  8&. 

AotUm  against  PnbUo  Offle«r. — Under  a  Almse  of  Lh>1  Ptomm. — An  action  of 

provision  of  the  New  Tork  Code,  that  trespass  lies  for  all  injuries  of  which 

an  action  against  a  public  officer,  for  an  force  is  the  immediate  cause  and  for 

act  done  by  him  in  virtue  of  his  office,  which  the  defendant  cannot  produce  a 

must  be  tried  in  the  county  where  the  justification.     Allen    v,    Greenlee,  3 

cause  of  action  or  some  part  of  it  arose,  Dev.  L.  (N.  Car.)  370. 

it  was  held  that  where  the  defendant.  An  action  for  false  imprisonment  is 

who  was  chief  of  police  of  Buffalo,  sent  trespass,  whether  the  imprisonment  be 

a  telegram  causing  the  arrest  of  the  charged  under  color  of  legal  process 

plaintiff    in  Toronto,   the  action  for  or  not    Stanton  v.  Seymour,  5  Mc- 

false  imprisonment  must  be  tried  in  Lean  (U.  S.)  367. 

Buffalo.     Tupper  v.  Moein,   35  Abb.  *'  Wliile  thus,  from  reasons  of  con- 

N.  Cas.  (N.  Y.  Supreme  Ct.)  398.  See  venience,  the  remedy  for  an  arrest 

also  Zeller  v.  Martin,  84  Wis.  4.  without  jurisdiction  was  ordinarily  bj 

Quuige  of  Plaee  of  Trial. — In   Cali-  an  action  of  trespass  for  false  imprison- 

/ornia  it  is  held  that  in  such  action  ment,  and  the  remedy  was  by  an  action 

the  defendant  has  the  right  to  have  the  on  the  case  for  malicious  prosecution 

case  transferred  to  the  county  of  his  where  the  arrest  was  in  the  course  of 

residence.     Ah   Fong  v.   Sternes,   79  lawful  prosecution,  yet  these  remedies 

Cal.  30.     See  also  Zeller  v.  Martin,  84  were  not  confined  within  these  ser- 

Wis.  4.  eral   limitations,    nor   were  they  al- 

af  I  Chitty's  Pldg.  (i6th  Am.  ed.)  ways  mutually  exclusive  of  each  other. 

188.  Though  the  process  and  proceedings 

Alabama. — Holly  v.  Carson,  39  Ala.  were  perfectly  valid  and  regular,  yet,  in 

345 ;  Williams  v.  Ivey,  37  Ala.  344.  case  of  their  abuse  or  misuse  or  service 

Connecticut. — Pease  v.  Burt,  3  Day  at  an  unlawful  time,  an  action  for  false 

(Conn.)  485.  imprisonment  would  still  lie."  Castro 

Indiana. — Turpint;.  Remy,3  Blackf.  r*.  De  Uriarte,  I3  Fed.  Rep.  35a    See 

(Ind.)  3IO.  also  HoUey  v.  Mix,  3  Wend.  (N.  Y.) 

Maryland. —  Lewin  v,   Uzuber,  65  350;  Doyle  v.  Russell,  30  Barb.  (N.Y.) 
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case.^  The  action  of  trespass  for  false  imprisonment  differs  from 
an  action  for  assault  and  battery  and  other  trespasses  in  this, 
that  the  trespass  does  not  consist  in  a  distinct  and  single  act, 

but  in  continuous  violation  of  personal  liberty,  and  every  con- 
tinuation  of  illegal  imprisonment  is  a  new  trespass  for  which  an 
action  may  be  maintained.* 

300;    Pease  v,  Burt,  3  Daj  (Conn.)  proper  remedj.     Here,  the  act  of  im- 

485.  prisonment  is  alleged  to  haye  been  b/ 

'  Bemady  for  Dlagal  Detsntlon. — ^Tres-  the  procurement  and  demand  of  the 

pass  is  the  proper  remedj  for  an  illegal  defendant;  it  is  stated  in  the  declara- 

detention,  even  where  previous    im-  tion,  that  the  execution  was  illegallj 

prisonment  was  lawful.     Magnaj  v.  obtained  by  the  defendant,  and  the 

Burt,  5  Q^  B.  381,  48  E.  C.  L.  381.  false    impnsonment  by  his   procure- 

1.  Piatt  V.  Niles,  z  Edm.  Sel.  Cas.  ment.    The  act  of  imprisonment  waft 

(N.  Y.  Cir.  Ct.)23o;  Morris  v.  Scott,  by  the  defendant  solely,  for  the  sheriff 

21  Wend.  (N.  Y.)  281.  was  bound  to  obey  the  writ." 

In    Berry  v.   Hamill,   12   S.   &   R.  In  Johnstone  v,  Sutton,  i  T.  R.  544, 

(Pa.)  210,   Duncan,  J.,   in  delivering  in  speaking  of  the  action  for  malicious 

the  opinion  of  the  court  said:  "The  prosecution,  the  court  said:  "There 

boundary  between  trespass  i;i«/ arm /J  is  no  similitude  or  analogy  between 

and  trespass  on  the  case  is  frequently  a  an  action  of  trespass,  or  false  impris- 

very  narrow  one.     But  all  the  authori-  onment,  and  this  kind  of  action.    An 

ties,  both  ancient  and  modern,  agree  in  action  of  trespass  is  for  the  defendant's 

this — ^that  if  the  injurious  act  be  the  im-  having    done  that    which,  upon    the 

mediate  result  of  the  force  applied  by  stating    of  it,    is    manifestly    illegal, 

the  defendant,  and  the  plaintiff  be  in-  This  kind  of  action  is  for  a  prosecu- 

jured  by  it,  it  is  the  subject  of  an  ac-  tion,  which,  upon  the  stating  of  it,  is 

tion  of  trespass  vi  et  armis.    Now  the  manifestly  legal."     See  also  Hender- 

grievance  here  was  not  the  issuing  of  son  v,  Jackson,  9  Abb.  Pr.  N.  S.  (N.  Y. 

an  irregular  writ,  but  its  execution,  and  Super.   Ct.)   293.     Contra,  Moore  v, 

the  imprisonment  of  the  plaintiffs :  it  is  Thompson,  92  Mich.  498. 

simply  an  action  of  false  imprisonment.  In  Barhydt  v,  Valk,   12  Wend.  (N. 

It  was  a  misfeasance — a  trespass  ad  Y.)  145,  it  was  said  that  it  seems  that 

initio ;  the  whole  proceeding  unlaw-  in  a  flagrant  case  of  an  illegal  arrest 

ful,  the  act  an  immediate  and  not  a  under    such    an     execution,    trespass 

consequential  prejudice;  for  the  im-  would  lie,  but  ordinarily  the  remedy  is 

prisonment  is  the  ground  of  action,  by  action  on  the  case, 

and  not  laid  by  way  of  aggravation.  WlLore  Mallee  and  Falsebood  Oonatl- 

I  cannot  see  the  application  of  the  tnte  Orayamen. — In  Morris  v,  Scott,  21 

doctrine  of  actions  on  statutes  to  such  Wend.  (N.  Y.)  281,  it  was  said  that 

a  case  as  this.    If  it  had  been    *    •    *  <*  taking  the  authorities  together,  they 

an  abuse;  a  malicious  and  oppressive  give  a  decided  countenance  to  an  ac- 

abuse  of  regular  process,  case  would  tion  on  the  case,  though  there  may  be 

have  been  the  proper  remedy ;  but  in  a  total  want  of  jurisdiction,  provided 

that  form  of  action,  the  motive  is  al-  the  malice  and  falsehood  be  put  for- 

ways  a  necessary  ingredient.     In  tres-  ward  as  the  gravamen,  and  the  arrest 

pass,   ignorance    of    intention    is    no  or  other  act  of  trespass  be  claimed  as 

justification,  thoueh  it  is  a  mitigation,  the  consequence.  *  *  *  A  clear  right 

If  case  had  been  the  proper  action,  the  of  election  arises  under  the  statute.     2 

declaration    should   have   stated  that  Rev.  Stat.  456  (2d  ed.),  $  16.     By  that 

the  defendant  wilfully  and  maliciously  section  case  may  now  be  brought  for 

took  out  the  writ;  and  in  this  kind  of  almost  any  trespass  affecting  the  per- 

action    the  distinction  is  this  —  that  son  or  personal  property."    See  also 

where  the  immediate  act  of  imprison-  Piatt  v.  Niles,  i  Edm.  Sel.  Cas.  (N. 

ment  proceeds  from  the  defendant,  the  Y.  Cir.  Ct.)  230.  According  to  Chittj, 

action  can  only  be  trespass,  but  where  such  a  case  presents  a  right  to  elect 

Uie  act  of   imprisonment  is  by  one  between  case  and  trespass,    i  Chittjr's 

party,  on  the  information  of  another,  Pldg  (i6th  Am.  ed.)  904. 

there  an   action  on  the  case  is  the  a.  Ruffner  v.  Williams,  3  W.  Va« 
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UadAT  tiw  Code  substance  and  not  form  is  requisite,  the  material 
allegations  being  that  the  defendant  imprisoned  the  plaintiff 
against  his  will,  and  without  authority  of  law  ;^  and  since  only 
one  form  of  action  is  given  for  the  redress  of  injuries  to  person, 
reputation,  or  property,  it  makes  but  little  difference  whether 
the  petition  states  a  cause  of  action  for  malicious  prosecution  or 
one  for  false  imprisonment.* 

4.  Joinder  of  Causes  of  Action — Under  the  code  a  cause  of  action 
(or  false  imprisonment,  and  a  cause  of  action  for  malicious  prose- 
cution, may  be  alleged  in  different  counts  of  the  same  complaint 
when  both  arise  out  of  one  and  the  same  transaction.*  And  in 
at  least  one  state  where  common-law  pleadings  are  still  used, 
counts  for  false  imprisonment  and  for  malicious  prosecution  may 
be  joined.* 

6.  Parties — a.  Joinder — An  action  for  false  imprisonment 
may  be  brought  against  two  or  more  defendants  jointly,*  and 
the  plaintiff  may  elect  to  proceed  against  them  jointly  upon  a 
liability  several  as  well  as  joint  • 

343.     See  also  Shepherd  v.  McQuilkin,  but  he  may  prosecute  for  his  whole 

2  W.  Va.  90.  cause  of  action." 

1.  Painter  v.  Ives,  4  Neb  122;  Du-  8.  Barr  v.  Shaw«  10  Hun  (N.  Y.) 
senbury  i'.  Keiley,  8  Dalj(N.  Y.)  537;  580;  Cunningham  v.  East  River  Elec- 
Shaw  t'.  Jayne,  4  How.  Pr  (N  Y.  Su-  trie  Li^ht  Co.,  60  N  Y.  Super.  Ct. 
premeCt.)  119;  Spice  v.  Steinruck,  14  282;  Bradner v.  Faulkner, 93 N.Y. 515; 
Ohio  St.  216.  See  also  Diehlv  Fries-  Haight  v,  Webster,  18  N.  Y.  Wkly. 
ter,  37  Ohio  St.  473.  Dig    to8;  Bauer  v.  Clay,  8  Kan.  580: 

2.  "  In  this  form  of  action  the  plain-  Castro  v.  De  Uriarte,  12  Fed.  Rep.  250. 
tiff,  in  drawing  his  pleading,  which  is  "  As  they  are  both  for  personal  injii- 
called  a  '  petition,' is  not  required  to  rJes  they  could  be  continued  in  the  same 
know  just  what  could  have  been  set  up  complaint.  *  ♦  *  They  are  consistent 
in  the  old  common-law  action  of  *  tres-  with  each  other,  and  the  one  is  not  de- 
pass  '  or  *  case,*  or  what  the  distinctions  structive  of  the  other,  and  it  has  been 
between  *  false  imprisonment '  and  common  practice  to  unite  them." 
*  malicious  prosecution  '  were;  but  all  Marks  v.  Townsend,  97  N.  Y.  590. 
that  he  is  required  to  know  or  do  is  to  Where  but  one  detention  is  corn- 
know  how  to  state  the  real  facts  of  his  plained  of,  the  party  plaintiff  may  al- 
case  as  they  actually  occurred,  and  to  lege  in  his  petition,  and  prove  on  the 
so  state  them ;  and,  if  these  facts  show  trial,  such  facts  as  show  either  a  cause 
a  cause  of  action,  he  is  entitled  to  his  of  action  for  false  imprisonment,  or 
relief,  whether  such  facts  show  a  cause  one  for  malicious  prosecution,  or  both, 
of  action  in  *  trespass,'  or  in  •  case,'  or  Wagstaff  v.  Schippel^  27  Kan.  450. 

in  both,  or  for  *  false  imprisonment,'  Contra. — Nebenzahl  v    Townsend, 

or  for  *  malicious  prosecution,'  or  for  61  How.  Pr.   (N.  Y.  C.  PI.)  353.    In 

both;  and  no  objection  to  the  petition  this  case  the  court  held  that  the  two 

could  be  maintained,  even  if  the  facts  causes  of  action  were  inconsistent  and 

should  show  a   blending  of  the  two  could  not  be  joined  in  one  action,  and 

kinds  of  action."     Atchison,  etc.,  R.  that  the  plaintiff  should  be  required 

Co.  V,  Rice,  36  Kan.  593.  to  elect  under  which  count  he  would 

In  Bauer  v.  Clay,  8  Kan.  584,  the  proceed.     **  Both  cannot  exist  on  the 

court  said  :  **  Under  our  code,  where  same  state  of  facts,  or,  to  put  it  more 

a  party  has  a  cause  of  action  contain-  clearly,  if  one  lies  upon  the  facts  the 

ing  all  the  elements  of  both  malicious  other  does  not." 

prosecution  and  false  imprisonment,  as  4.  Haskins  v.  Ralston,  69  Mich.  63; 

understood  at  common  law,  he  is  not  Josselyn  v.  McAllister,  22  Mich  300. 

bound,  as  he  was  at  common  law,  to  6.  Bath  v.  Metcalf,  145  Mass.  274 

prosecute  for  the  one  or  for  the  other,  6,  teller  v.  Martin,  84  Wis.  4 
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d.  Survival  of  Right  of  Action.— The  right  to  damages 

to  be  recovered  in  a  civil  action  for  false  imprisonment  is  a  chose 
in  action,  and  passes  to  the  personal  representative  of  the  injured 
party  at  his  death,*  and  is  assignable.*  A  right  of  action  for 
false  imprisonment  ceases  with  the  death  of  the  one  causing  it.' 
6.  Declaration,  Petition,  or  Complaint — a.  Essential  Aver- 
ments— lUUoe  and  ProlMble  Gaiue. — In  an  action  for  false  imprison^ 
ment  the  declaration  or  complaint  need  not  allege  that  the 
imprisonment  complained  of  was  malicious,^  or  without  probable 
cause.* 

1.  Griffin  V,   Wilcox,  21  Ind.  370;  (Ind.)  305;  Hall  v.  Rogers,  a  Blackf. 

Gimbel  v.  Smidth,  7  Ind.  627.  (Ind.)  429;    Wasson    v,    Canfield,    6 

S.  Griffin  V,  Wilcox,  21  Ind.  373.  Blackf.  (Ind.)  406;  Poulk  v,  Slocunit 

S.  Harker  v.  Clark,  57  Cal.  245.  3  Blackf.  (Ind.)  421. 

4.  Arkansas,— Akin  v.    Newell,  33        Kalioe  Infeired.  —  "In  an  action  for 

Ark.   605;    Chrisman   v.   Carney,    33  false  imprisonment,   the  gist  of  the 

Ark.  316.  action  is  an  unlawful  detention.  Malice 

California. — ^Ah   Fong  v.  Sternes,  in  the  defendant  will  be  inferred,  so 

79  Cal.  30.  far  at  least  as  to  sustain  the  action." 

Indiana, — Colter  v.  Lower,  35  Ind  Brown  v,  Chadsey,  39  Barb.  (N.  Y.) 

385;   Seeger  v,   Pfeifer,   35   Ind.   13;  262. 

Boaz  V.  Tate,  43  Ind.  60;  Carey  v,        Ayermente  of  Malloe  only  by  Way  of 

Sheets,  60  Ind.  17.  AggravatloiL — Where  the  gravamen  of 

Maryland. — Lewin   v,    Uzuber,    65  the  action  is  for  arresting  and  impris- 

Md.  341.  oning  the  plaintiff  without  legal  proc- 

Ne-w  Torh, — Marks  v,   Townsend,  ess,    the    averments    relative    to    the 

97  N.  Y.  590;  Brown  v,  Chadsey,  39  malicious  purposes  of  the  defendants 

Barb.   (N.   Y.)   253;  Cunningham   v,  and  the  circumstances  of  the  arrest  and 

East  River  Electric  Light  Co.,  60  N.  Y.  imprisonment  are  only  by  way  of  ag- 

Super.  Ct.  282.  gravation.    Boaz  v.  Tate,  43  Ind.  60. 

England, — Brandt  v,  Craddock,  27  See  also  Brown  v,  Chadsey,  39  Barb. 

L.  T.  Exch.  315.  (N.  Y.)  262;  Ackroyd  v,  Ackroyd,  3 

(7ii/V).— Diehl  v,   Friester,   37  Ohio  Daly  (N.  Y.)  38;  Castro  v.  Uriarte,  2 

St.  473.  Civ.  Pro.  Rep.  (U.  S.  Dist.  Ct.)  214; 

An  Arkansas  CA%^^  apparently  hold-  Marks  v,  Townsend,  97  N.  Y.  597. 
ing  that  malice  is  an  essential  requisite        *'  Malice  and  wilfulness  may  belong 

to    the    action,   is  thus  explained    in  to  any  particular  case  of  false  impris- 

Akin  V.  Newell,  32  Ark.  605 :  "  In  the  onment;  but  when  they  do  so  belong 

head  note  to  Beebe  v,  De  Baun,  8  Ark.  to  such  particular  case,  they  belong  to 

510,  it  is  said :  '  Malice  and  want  of  it  as  a  portion  of  the  special  facts  of 

probable  cause  are  both  essential  req-  that  case,   for  which   special   or    ex- 

uisites  to  the  maintenance  of  an  action  emplary    damages  may  be   awarded, 

for  false  imprisonment ; '  and  the  court  and  do  not  belong  to  the  case  as  a  por- 

did  say  in  that  case  that  it  was  con-  tion  of  the  general  and  essential  facts 

ceded  that  malice  and  want  of  probable  of  the  case  K>r  which  general  damages 

cause  were  both  essential  requisites  to  may  be  awarded."  Comer  v,  Knowles, 

the  maintenance  of  that  suit.     But  it  17  Kan.  436. 

will  be  seen  by  examining  the  declara-        Malice  —  neadlng    and    Proof.  —  An 

tion  in  the  case,  the  facts  reported,  and  averment  in  a  declaration  that  an  im- 

the  opinion  of  the  court,  that  the  ac-  prisonment  of  the  plaintiff  was  effected 

tion  was  strictly  for  malicious  prose-  by  means  of  threats  and  violence  is  a 

cution  and  not  for  false  Imprisonment,  sufficient  averment  of  malice  to  permit 

De  Baun  sued  Beebe  for  prosecuting  a  proof  of  it,  and  to  justify  a  recovery 

civil  suit  against  him,  with  malice  and  for  an  aggravation  of  damages  on  that 

without  probable  cause,  and  causing  ground.     Brushaber  v,  Stegemann,  22 

him  to  b«r arrested,  etc."  Mich.  266. 

Halloa  does  Not  Enter  Into  Oonsidora-        5.  California, — Ah  Fong  v,  Sternes, 

tUm.— Taylor    v,    Moffatt,   2  Blackf.  79  Cal.  30. 
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Piartienltf  liiftniBienUUty. — It  is  neither  necessary  nor  proper  to 
set  forth  the  particular  instrumentality  by  which  the  plaintiff 
was  restrained  of  his  liberty,^  nor  the  facts  and  circumstances 
connected  therewith.* 

ITBlAwftilnMi. — In  some  jurisdictions,  it  is  held  that  the  imprison- 
ment complained  of  need  not  be  alleged  to  have  been  unlawful,' 
or  without  competent  authority,^  and  that  the  allegation  of 
imprisonment,  coupled  with  an  averment  of  damages,  constitutes 

Illinois, — ^Johnson  v.  Von  Kettler,  Supreme  Ct.)  12a ;  Eddj  v.  Beach,  7 

84  in.  315.  Abb.  Pr.  (N.  Y.  C.  PI.)  17. 

Indiana. — Colter  v.  Lower,  35  Ind.  9.  Shaw  v.   Jajne,  4  How.  Pr.  (N. 

385 ;  Seeger  v.  Pfeifer,  35  Ind.  13;  Boas  Y.  Supreme  Ct.)  isa. 

V.  Tate,  43  Ind.  60;  Carejv.  Sheets,  60  *'In  an  action  for  false  imprison- 

Ind.  17.  ment,  under  the  code  pleading,  it  is 

Louisiana, — Wents  v,  Bernhardt,  37  not  necessarj*  to  state  at  length  all  the 

La.  Ann.  636.  circumstances  and  the  particular  in- 

Maryland. — ^Lewin    v,   Uzuber,  65  strumentalitj  bj  which  the  plaintiff 

Md.  341.  was  restrained  of  his  liberty.  *  •  •  A 

New  Tork. — ^Marks  v,  Townsend,  97  statement  of  the  facts  constituting  the 
N.  Y.  590;  Brown  v,  Chadsej,  39  cause  of  action,  in  ordinary  and  con- 
Barb.  (N.  Y.)  253;  Cunningham  v.  else  language,  without  repetition,  and 
East  River  Electric  Light  Co.,  60  N.  in  such  a  manner  as  to  enable  a  person 
Y.  Super.  Ct.  282.  of    common  understanding  to  know 

Ohio, — Diehl   v,  Friester,  37   Ohio  what  is  intended,  is  sufficient."    Akin 

St.  473.  v.  Newell,  32  Ark.  607. 

Tennessee, — Herzog  v,  Graham,  9  The  facts  and  circumstances  of  an 

Lea  (Tenn.)  155.  arrest,  and  those  showing  it  to  have 

Texas, — Hubbard  v.  Lord;  59  Tex.  been  malicious,  should  be  left  until  the 

386.  trial.    Eddy  v.  Beach,  7  Abb  Pr.  (N 

In   Akin    v.   Newell,   32  Ark.  605,  Y.  C.  PI.)  17. 

the  complaint,  which  did  not  allege  If  Ayerred,  may  be  BtmOk  Ont  on  Ko- 

that    plaintiff    was   imprisoned  with-  tlon. — If  the  facts  and  circumstances  of 

out    reasonable    or    probable    cause,  the  arrest  are  averred  in  the  complaint, 

but    did    allege    that    he    was    for-  such  averments  may  be  struck  out  on 

cibly,    unlawfully,    and    falsely    im-  motion.     Eddy  v.  Beach,  7  Abb.  Pr. 

prisoned,  was  held  to  be  substantially  (N.  Y  C.  PI.)  17. 

sufficient.  ATarment  Jof  way  of  AgszamllM.^ 

m  the   Old   Conunon-Iair   Precedenta  Averments    relative    to    the   circnm- 

want  of  probable  cause  is  alleged.  See  stances  of  the  arrest  and  imprisonment 

Akin  V,  Newell,  32  Ark.  607 ;  2  Chitty's  are  only  by  way  of  aggravation.  Boat 

Pldg.  (i6th  Am.  ed.)  703.  v.  Tate,  43  Ind.  66. 

Allegatton  may  be  Bcdeotod  as  Bur-  S.  Ah  Fong  v,  Sternes,  79  Cal.  30; 

plnsaiTO. — If  the  declaration  in  trespass  Carey  v.  Sheets,  60  Ind.  17;  Galli- 

for  false  imprisonment  charges  that  more  xk  Ammerman,  39  Ind.  323.    In 

the  imprisonment  was  '*  without  any  the  case  last  cited  the  court  said:  "In 

reasonable  or  probable    cause    what-  our  opinion   no  such  allegation  was 

ever,"  these  words  may  be  rejected  as  necessary.    As  a  general  rule,  a  party 

surplusage  and  need   not  be  proved,  is  not  required  to  allege  more  than  he 

Johnson  v.   Von    Kettler,   84  111.  315.  is  bound  to  prove  in  order  to  entitle 

See  also  Ackroyd  v,  Ackroyd,  3  Daly  himself  to  recover.    The  facts  alleged, 

(N.  Y.)  38.  on  being  proved,  would  entitle  the' 

Contra, — Where  malice  and  want  of  plaintiff,  prima  facie,  to  recover;  and 

probable  cause,   though  unnecessary,  absolutely,  unless  it  should  be  shows 

are  alleged,  they  must  be  shown   to  that  the  acts  were  rendered  rightfnl 

have  existed,  in  order  to  justify  a  re-  andlegalby  some  competent  excuse  or 

covery  by  the  plaintiff.     Rich  v,  Mc-  authority.    Such  excuse  or  authority 

Inerny,  103  Ala.  345.  must  come  from  the  defendant." 

1.  Akin  t;.   Newell,   32    Ark.  608;  4.  Gallimore  v.  Ammerman,  39  Ind. 

Shaw  V,  Jayne,  4   How.    Pr.  (N.  Y.  323. 
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a  cause  of  action  for  false  imprisonment.' 

On  the  other  hand,  it  is  held  by  other  decisions  that  failure  to 
allege  that  the  imprisonment  was  unlawful  is  a  fatal  defect.^ 

1.  Ah  Pong  V.  Stemes,  79  Cal.  30.  trajudicial  or  without  legal    process 

SvfflolMit  AUagatlons. — A  complaint,  fails  to  state  a  cause  of  action  for  false 
in  an  action  aealnst  a  justice  of  the  imprisonment.  King  v.  Johnston,  81 
peace,  which  alleges  that  the  plaintiff  Wis.  578.  See  also  Murphj-  v,  Martin, 
was  arrested  upon  a  warrant  issued  bj  58  Wis.  276;  Gelzenleuchter  v.  Nie- 
the  defendant  upon  a  complaint  charg-  mejer,  64  Wis.  331 ;  Sorenson  v.  Dun- 
ing  the  plaintiff  with  refusing  to  return  das,  50  Wis.  335. 
a  sum  of  monej  claimed  to  have  been  A  complaint  against  a  justice  of  the 
overpaid  her,  and  further  alleging  a  peace  for  false  imprisonment  in  pun- 
conviction  and  the  issuance  of  a  com-  ishing  plaintiff  for  contempt  must 
mittal  bj  the  defendant,  and  her  im-  aver  in  terms  that  die  acts  constituting 
prisoninent  thereon,  shows  that  the  the  imprisonment  were  without  or  in 
plaintiff  was  charged  with  the  com-  excess  of  his  jurisdiction,  or  state  facts 
mission  of  an  act  which  did  not  con-  from  which  a  want  of  jurisdiction  ap- 
stitute  a  crime,  and  states  a  cause  of  pears.  Going  v,  Dinwiddle,  86  Cal. 
action  against  the  defendant  for  false  633. 

imprisonment,  and  a  motion  for  judg-  An  allegation,  in  a  petition  for  false 

ment  for  defendant  on  the  pleadings  imprisonment,  that   plaintiff  was  ar- 

should  be  denied.   De  Courcej  v.  Cox,  rested  without  warrant,  order,  or  legal 

94  Cal.  665.  authority,  and   was  confined  without 

A  complaint  alleging  that  the  de-  examination,  is  sufficient  to  entitle  the 

fendants  locked  the  plaintiff  up  in  a  plaintiff  to  judgment,   where  neither 

room,  and  bj  threats  of  violence,  with  the  allegations  of  the  answer  nor  the 

weapons  in  hand,  compelled  him  to  evidence  on  the  trial  show  any  defense 

confess  that  he  had  made  and  violated  to  the  case  made  by  the  allegations  of 

a  certain  promise  of  marriage,   and  the  petition.   Newbj  v.  Gunn,  74  Tex. 

extorted  from  him  an  agreement  to  455. 

pay  a  sum  of  money  for  the  breach  Bvffloiont  Ctomplalnt. — A  petition.  In 

thereof ,  sufficiently  charged  false  im-  an  action  for  false  imprisonment,  which 

prisonment.     Hildebrand  v,  McCrum,  sets  forth  that  a  city  marshal  unlaw- 

loi  Ind.  61.  fully   and  without   authority   of   law 

Although  an  action  for  malicious  placed  iron  handcuffs  upon  the  plain- 
prosecution  cannot  be  maintained  if  tiff's  wrists  and  took  him  to  and  con- 
the  proceedings  complained  of  were  fined  him  in  the  city  prison,  states  a 
had  bj  a  court  having  no  jurisdiction,  cause  of  action  agamst  the  marshal. 
jet  a  petition  alleging  that  in  conse-  Peters  v.  Lindsborg,  40  Kan.  654. 
quence  of  such  proceedings  plaintiff  An^gtug  Conoluaioiis  of  Law. — An  al- 
was  arrested,  imprisoned,  etc.,  is  suffi-  legation  that  the  acts  constituting  such 
cient  as. a  complfdnt  for  false  imprison-  imprisonment  were  done  **  wrongful- 
ment.    Painter  v,  Ives,  4  Neb.  123.  ly,"  or  "  unlawfully,"  is  of  a  mere  con- 

S.  Cunningham  v.  East  River  Elec-  elusion  of  law,  and  tenders  no  issue, 

trie  Light  Uo.,  60  N.  Y.  Super.  Ct.  where  no  facts  are  averred  to  show 

282.     In  this  case  the  court  said :  **  It  the  acts  complained  of  to  be  wrongful 

is  well  settled  that  the  material  allega-  or  unlawful.    Going  v,  Dinwiddle,  86 

tions  in  a  complaint  in  an  action  for  Cal.  633. 

false  imprisonment,  as  distinguished  naaidUiig  and  Proof.  —  A   complaint 

from  one  for  malicious  prosecution,  which  alleges  a  wrongful  and  unlawful 

are  that  defendant  had  plaintiff  impris-  imprisonment  in  a  civil  action  is  not 

onedy  and  that  the  process  was  unlaw-  supported  by  evidence  of  a  lawful  ar- 

ftil,  f .  e.t  without  authority  of  law."  rest,  which  afterwards  became  unlaw- 

See  also  Ackroyd  v.  Ackroyd,  3  Daly  ful  by  reason  of  a  refusal  to  receive 

(N.  Y.)  38;  Castro  v.  Uriarte,  2  Civ.  bail.    The  plaintiff  must  recover  upon 

Pro.  Rep.  (U.  S.  Dist.  Ct.)  314;  Marks  the  case  as  made  by  his  complaint,  or 

V.  Townsend,  97  N.  Y.  556.  not    at  all.     Neimitz  v.  Conrad,   33 

A  complaint  which    fails  to  state  Oregon  164.    See  also  Ocean  Steam- 

facu  showing  that  the  arrest  was  ex-  ship  Co.  v,  Williams,  69  Ga.  951. 
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ATtmiAnt  of  B«finidaiit*i  Aet — The  declaration  or  complaint  should 
aver  that  the  arrest  or  imprisonment  was  caused  or  procured  by 
the  defendant.^ 

AetloM  agaiiift  PvbUo  OiBem. — In  an  action  against  public  oflScen 
or  their  sureties  for  damages  for  false  imprisonment,  it  should 
be  alleged  that  the  officer  charged  with  the  false  imprisonment 
was  acting  in  his  official  capacity.* 

b.  Allegation  of  Special  Damages. — If  the  plaintiff  in  an 
action  for  false  imprisonment  has  sustained  special  damages  by 
reason  of  the  false  imprisonment,  such  special  damages  should  be 
alleged,*  in  order  to  admit  evidence  thereof.^    This  is  required 

1.  Force  tr.  Probasco,  ax  N.  J.  L.  539.  S.  i  Chitty's  PI.  (i6th  Am.  ed.)  411 ; 

In  this  case,  the  plaintiff  alleged  that  Molony  v.  Dows,  15  How.  Pr.  (N.  Y. 

the  defendants,  who  were  practicing  C.  PI.)  a6i ;  Johnson  v.  Von  Kettler,  84 

physicians,  falselj  and  maliciousl J  cer-  111.  318;  Miles  v.  Weston,  60III.  3J64; 

dfied  under  oath  that  she  was  insane,  Quinn  v.  Shortall,  39  Minn.  106.    And 

and,  by    means   of    such    certificate,  see  article  Damaobs,   vol.   c,  p.  760, 

wronglj  caused  and  procured  her  to  be  and  cases  there  cited  upon  dais  point, 

arrested  and  imprisoned  in  the  state  4.  In   trespass    for    false   imprison- 

asylum  for  the  insane.    It  was  held  that  ment  under  color  of  process,  it  is  error 

the  declaration  stated  no  cause  of  ac-  to  admit  in  evidence  the  condition  of 

tion,  as  it  failed  to  aver  that  the  de-  the  jail  in  which  the  plaintiff  was  con- 

fendants  actually  caused  or  procured  fined,  for  the  purpose  of  aggravating 

the  arrest,  and  disclosed  no  facts  from  the  damages,  where  there  is  no  allega- 

which  it  appeared  that  the  false  certifi-  tion  of  special  damages  in  the  declm* 

cate  could  have  been  the  means  of  pro-  tion.    Johnson  v.  Von  Kettler,  84  111. 

curing  the  same.  315. 

'*At  the  Itaatlgatioii  and  Procni-amaat  In  an  action  for  trespass  and  false 

of." — In  an  action  against  an  express  imprisonment,  where  the  court   per- 

company  and  others  to  recover  dam-  mitted  evidence  of  the  kind  of  food 

ages  for  arrest  and  imprisonment,  an  that  was  furnished  to  plaintiff,  and  the 

allegation  in  the  complaint  that  the  in-  character  of  the  prison  in  which  he  was 

jury  was  caused  "  at  the  instigation  and  confined,  and  the  kind  of  treatment  he 

procurement  of "  such  company,  is  suf-  received,  this  was  held  to  be  error, 

ficient  on  demurrer;  and,  without  a  as  there  were  no  facts  specially  averred 

motion  to  make  specific,  evidence  is  authorizing  them  to  be  received ;  and 

admissible  tending  to  show  the  truth  as  there    was    no    such  averment  in 

thereof.  American  Express  Co.  v.  Pat-  the  declaration,  the  admission  of  such 

terson,  73  Ind.  430.  evidence  was  calculated  to  surprise  the 

2.  Landrum  v.  Wells,  7  Tex.  Civ.  defense,  and  therefore  it  should  have 

App.  625.  been  rejected.    Miles  v.  Weston,  60 

* 'Acting  nnOtr  CMlor  of  His  OflHeo." —  111.  361. 

An  illegal  arrest  was  alleged  to  have  "  Was  Tbflralij  Dalaytd  mad  ntfondln 

been  unmwful,  etc.,  and  made  by  a  con-  BoalneM.*'— A  declaration  in  a  justice's 

stable  "  acting  under  color  of  his  of-  court  for  false  imprisonment,  averring 

fice."  It  was  held  that  special  demurrer  that  the  plaintiff  was  "  thereby  delayed 

by  the  sureties  should  have  been  bus-  and  injured  in  his  business,"  to  wit, 

tained.      Such  allegation  is   not  the  at  the  venue  stated,  was   held  snffi- 

equivalent  of  an  allegation  charging  cient  to  warrant  evidence  of  damage, 

him  with  acting  in  an  official  capaci^  Thompson  v.  Ellsworth,  39  Mich.  719 

as  constable  in  making  the  arrest,    ft  Allegation  of  Speelal  DamaffS  Inaaft- 

simply  states   the   conclusion  of  the  dent  to  Admit  Byldance.— A  declaration 

pleader,  and  should  have  shown  the  for  false  imprisonment  alleged  by  way 

authority  under  which  the  constable  of  special  damage  that  tiie  plaintin 

was  acting.    Landrum  v.  Wells,  7  Tex.  **  was  greatly  hindered  and  prevented 

Civ.  App.  625.    See  also  Barfield  v,  from  performing  and  transacting  hit 

Turner,  loi  N.  Car.  357,  necessary  affairs  and  business,  ♦  •  • 
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in  order  that  the  defendant  may  be  prepared  to  rebut  the  proof 
which  may  be  offered,  and  may  not  be  surprised  upon  the  trial* 
The  recovery  will  not,  however,  be  limited  to  merely  nominal 
damages  because  there  was  no  allegation  and  proof  of  special 
damages.* 

c.  Amendments. — Where  a  petition,  intended  to  state  a  cause 
of  action  for  unlawful  arrest  and  imprisonment,  sufficiently  states 
a  cause  of  action  for  malicious  prosecution,  and  defectively  states 
a  cause  of  action  for  false  imprisonment,  and  the  evidence  clearly 
shows  a  cause  of  action  for  false  imprisonment,  and  the  defend- 
ant is  not  misled,  the  petition  may  be  amended  at  any  time  dur- 
ing  the  trial  so  as  to  make  it  sufHciently  state  a  cause  of  action 
for  false  imprisonment.* 

and  was  also  prevented  and  hindered  circumstances,  and  in  his  credit  and 
from  engae^ingand  embarking  in  busi-  reputation,"  is  insufficient.  Comer  v, 
ness  which  the  plaintiff  might  and  Knowles,  17  Kan.  436. 
would  otherwise  have  engaged  and  1.  Miles  v,  Weston,  60  111.  361. 
embarked  in."  The  plaintiff  proved  **  Whenever  the  damages  sustained 
that  his  business  was  collecting  and  se-  have  not  necessarily  accrued  from  the 
curing  claims;  and  was  allowed,  under  act  complained  of,  and  consequently 
objection,  to  show  that  his  business  are  not  implied  by  law,  then,  in  order 
occasionally  called  him  out  of  the  to  prevent  the  surprise  on  the  def end- 
county,  and  that  he  was  applied  to  ant  which  might  otherwise  ensue  on 
twice  to  go  out  of  the  county  after  his  the  trial,  the  plaintiff  must,  in  general, 
arrest,  and  after  he  had  given  bond  state  the  particular  damage  which  he 
for  the  jail  limits.  It  was  held  that  has  sustained,  or  he  will  not  be  per- 
the  averments  in  the  declaration  did  mitted  to  give  evidence  of  it.  Thus  in 
not  warrant  this  evidence  of  special  an  action  of  trespass  and  false  impris- 
damage.  Fuller  v.  Bowker,  11  Mich,  onment,  where  the  plaintiff  offered 
204.  to  give  in  evidence  that  during  his  im- 

Where  a  petition  sets  forth  a  cause  prisonment  he  was  stinted  in  his 
of  action  for  an  unlawful  arrest  and  allowance  of  food,  he  was  not  permit- 
imprisonment,  but  does  not  set  forth  ted  to  do  so,  because  that  fact  was  not, 
any  sickness  nor  any  facts  from  which  as  it  should  have  been,  stated  in  his 
it  may  be  inferred  or  from  which  declaration."  i  Chitty's  Pldg.  (i6th 
the  law  will  imply  that  sickness  would  A.m.  ed.)  411. 

necessarily  follow  from  the  facts  al-  **  Such  averments  of  special  damage 

leged,  or  from  the  arrest  and  the  im-  are  not  traversable,  but  they  are  neces- 

prisonment,  it  is  error  for  the  court  to  sary  in  the  complaint,  that  the  defend- 

permit  evidence  to  be  introduced,  over  ant  may  not  be  taken  by  surprise  upon 

the  objection  of  the  defendant,  tend-  the  trial,  but    may  be   prepared  with 

ing  to  show  that  after  the  arrest  and  evidence  to  rebut  the  proof  offered  of 

the  imprisonment  the  plaintiff  became  such  special  damages,  or  the  amount 

sick  and  that  the  sickness  was  pro-  or  extent  of  it."     Molony  v,  Dows,  15 

duced  by  such  arrest  and  imprison-  How.  Pr.  (N.  Y.  C.  PI.)  265. 

ment.     Atchison,  etc.,  R.  Co.  v.  Rice,  2.  Josselyn  v.  McAllister,  22  Mich. 

36  Kan.  593.  300. 

Injury  to  Character — Facts  ihoiild  be  8.  This  has  been  specifically  held  in 
Pleaded. — Where  by  illegal  arrest  and  Kansas.  Atchison,  etc.,  R.  Co.  xf 
false  imprisonment  the  character  or  Rice,  36  Kan.  593.  And  there  are  de- 
reputation  of  the  party  arrested  is  in-  cisions  substantially  to  the  same  effect 
jured,  and  special  damages  are  claimed  in  Ohio  and  Michigan,  Spice  v,  Stein- 
for  such  injury,  the  facts  with  refer-  ruck,  14  Ohio  St.  213;  People  v.  Wayne 
cnce  thereto  should  be  pleaded  spe-  Circuit  Judge,  27  Mich.  164.  In  New 
ctally  and  in  detail.  A  statement  that  Tork^  however,  it  has  been  held  that 
the  plaintiff  *'  was  then  and  there  in-  it  is  error  to  grant  plaintiff,  in  an  ac- 
jured  in  and  about  his  business  and  tion  for  malicious  prosecution,  leave 
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7.  Answer  or  Flea  of  Justification — OenmOly. — An  answer  which 
attempts  to  justify  the  arrest  and  imprisonment  must  identify 
the  trespass  justified  with  that  complained  of,  or  it  will  be  bad 
on  demurrer.*  A  plea  which  professes  to  answer  the  whole 
declaration,  but  omits  to  justify  the  detention  of  the  plaintiff 
during  some  portion  of  the  time,  is  bad  *  When  the  complaint 
alleges  that  the  plaintiff  was  imprisoned  on  more  than  one  charge, 
an  answer  justifying  the  arrest  on  only  one  of  the  charges  is  bad.^ 

Jiutiflioation,  How  Pleaded. — If  the  defendant  in  an  action  for  false 
imprisonment  desires  to  justify  the  imprisonment  alleged  to  be 
false,  he  must  plead  such  justification  specially,*  such  defense 
not  being  available  under  the  general  issue.* 

to  amend  his  complaint  bj  adding  a  tiff,   and  pulling  and  dragging  him 

cause  of  action  for  false  imprisonment,  about,  was  held  no  sufficient  answer 

the    court    sajing:   '*That    it  is   im-  to  the  entire  charge  in  the  declaratioD. 

proper  to  permit  at  the  trial  a  new  Bush  v.  Parker,  4  M.  &  Scott  58& 

cause  of  action  to  be  introduced  into  8.  Boaz  v.  Tate,  43  Ind.  60. 

the  complaint,  is  apparent  upon  the  If  in  a  declaration  in  trespass  for 

terms  of  the  code  as  well  as  by  the  false  imprisonment,  containing  severti 

uniform  course  of  adjudication.''     See  counts,  the  introductory  part  of  a  plet 

also  Waldheim  v.  Sichel,  i  Hilt.  (N.  in  justification  is  confined  to  the  first 

Y.)  45 ;  Ross  V.  Bates,  2  Root  (Conn.)  count,  and  an  attempt  is  made  in  the 

198.  body  and  conclusion  of  the  plea  to 

1.  Gallimore  v,  Ammerman,  39  Ind.  embrace  the  whole  declaration,  the 
323;  Scircle  v,  Neeves,  47  Ind.  289;  plea  is  bad.  Davis  v.  Bush,  4  Blackf. 
Yingling  v.  Hoppe,  9  Gill  (Md.)  313.  (Ind.)  330. 

See  also  Kent  v.  Miles,  65  Vt.  582.  4.  i  Chitty'sPldg.  (i6th  Am.ed.)535; 

An  answer  in  an  action  for  false  im-  Baker  v.  Barton,  20  Colo.  506;  Brows 

prisonment,  justifying  under  a  war-  v,  Chadsey,   39  Barb.    (N.   Y.)  253; 

rant,  must  show  that  the  arrest  was  the  Ocean  Steamship  Co.  v.  Williams,  69 

same  tresp>ass  as  that  charged  in  the  Ga.  251 ;  White  v.  McQueen,  96  Mich, 

warrant.     Young  v.  Warder,  94  Ind.  249;  Carey  v.  Sheets,  60  Ind.  17;  (yal- 

357.  limore  v.  Ammerman,  39  Ind.  3^3. 

Svflloient   Identlflcatlon. — An  allega-  "  Whoever    assaults    or   imprisons 

tion,  in  an  answer  in  an  action  for  false  another  *  •  •  must  justify  himself  by 

imprisonment,  that  the  imprisonment  showing  specially  to  the  court  that 

justified  **is  the  imprisonment  com-  the     act    was    lawful."       i    Chitty's 

plained  of  by  the  plaintiff,"  is  suffi-  Pldg.  (i6th  Am.  ed.)  535. 

cient  to  identify    the  imprisonment.  **  Under    our     present     system    of 

Scircle  v,  Neeves,  47  Ind.  289.  practice  such  a  justification  must  be 

In  trespass  for  assault,  battery,  and  pleaded    specially ;     and    the   answer 

false  imprisonment  on  a  certain  day,  must  begin  by    showing    the   actual 

the  defendant  pleaded  in  justification  commission  of  an  offense,   and  then 

the  suing  out  of  a  warrant  against  the  the  cause  to  suspect  the  plaintiff  of  its 

plaintiff  on  a  preceding  day,  without  commission.     If  as  much  as  this  is 

traversing  a  trespass  on  any  other  day,  not  pleaded,  or  if  the  evidence  comes 

before  or  after.     It  was  held  that  with-  short  of  this,  it  can  only  go  to  the 

out   such   traverse  the  plea  was  bad.  question    of    damages."       Brown   v. 

Halliday  v.  Noble,  i  Barb.  (N.  Y.)  137.  Chadsey,  39  Barb.  (N.  Y.)  2^. 

2.  Ellis  V.  Cleveland,  54  Vt.  437.  6.  Boaz  v.  Tate,  43  Ind.  60. 

A  plaintiff  declared  for  an  assault  The  defense  that  the  imprisonment 

in  seizing  and  laying  hold  of  him,  pull-  was    under    lawful    process  must  be 

ing  and  dragging  him  about,  striking  specially  pleaded.   Allen  v.  Parkhurst, 

him,  forcing  him  out  of  a  field  into  and  10  Vt.  557. 

through  a  pond,  and  then  imprisoning  Under  the  general  denial,  the  de- 

him.   A  plea  justifying  the  assaulting,  fendant  cannot  show  a  judgment  and 

seizing,  and  laying  hold  of  the  plain-  execution  against  the  plaintiffs,  onder 
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Dafenie  of  Prolwble  Cause. — A  plea  justifying  arrest  on  the  ground 

of  probable  cause  for  suspecting  the  plaintiff  to  be  guilty  of  the 
offense  for  which  he  was  imprisoned,  must  state  the  reasons  for 

such  suspicion.^     The  object  of  this  rule  is  to  prevent  surprise 

which  the  arrest  took  place.     Coats  v.  jury  found  the  residue  proved,  it  was 

Darb^,  2  N.  Y.  517.  held  that  Us  the  judge  at  the  trial,  and 

A  justice  of  the  peace  must  plead  the  court,  thought  that  the  allegations 

and  show  that  he  was  not  onij  defacto^  proved  disclosed  reasonable  and  prob- 

but  de  jurCf   a  justice.     Newman  v.  able  cause,  the  defendant  was  entitled 

Tiernan,  37  Barb.  (N.  Y.)  159.  the  verdict.     Hailes   v.   Marks,   7   to 

Contra. — A  defendant  in  an  action  Jur.  N.  S.  851. 

for  false  imprisonment  may  plead  the  1.  '*It  is  a  rule  of  the  common  law 

general  issue  and  give  in  evidence  his  that  a  plea  justifying  the  arrest  of  the 

justification   under  a  warrant  from   a  plaintiff  upon  the  ground  that  a  crime 

justice  of  the  peace.     Ingram  t'.  Butt,  had  been  committed,  and  that  there 

4Cranch  (C.  C.)  701.  was  reasonable  ground  to  suspect  and 

Plea  Bad  as  Amounttng  to  General  Is-  accuse   the   plaintiff,   must   distinctly 

roe. — A  plea  that  the  defendant  made  state  the  reasons  for  suspecting  him. 

oath  before  a  justice  of  the  peace  that  The  object  is  to  prevent  surprise  on 

he  had  been  threatened  by  the  plain-  the  plaintiff  at  the  trial,  by  the  defend- 

tiff,  etc.,   and   prayed    surety  of  the  ant  then  assigning  various  reasons  and 

peace;   that  the  justice  thereupon  is-  causes  of  imprisoning  him,  of  which 

sued  his  warrant,  etc.,  and   that  the  he  had  no  notice,  and  which,  conse- 

constable,  by  virtue  of  the  warrant,  ar-  quently,  he  could  not  be  prepared  to 

rested  the  plaintiff,  etc.,  was  held  bad  meet  at  the  trial  on  the  plea  of  not 

in  form  as  amounting  to  the  general  guilty,  on  fair  and  equal  terms  with 

issue.    Crookshank      v,     Kellogg,     8  respect  to  the  evidence  and  proof  of 

Blackf.  (Ind.)  256.  facts."     Boynton  v.   Tidwell,   19  Tex. 

Effect  of  Plea  of  Jnstlflcation. — In  an  120.     See  also  Brown  v.  Chadsey,  39 

action  for  false  imprisonment,  a  plea  Barb.  (N.  Y.)   263;  Wade  v.  Chaffee, 

of  justification  does  not  necessarily  ad-  8  R.  I.  224. 

mit  that  the  imprisonment  was  wrong-  **The  rules  of  pleading  require  that 
ful  and  unlawful.  It  need  only  admit  a  plea  justifying  an  arrest  on  suspicion 
the  imprisonment  and  the  manner  of  felony,  without  a  warrant,  should  set 
thereof  as  charged  in  the  declaration,  forth  the  grounds  of  the  suspicion,  so 
If  it  admitted  the  unlawfulness  of  the  that  the  court  may  judge  of  them  and 
detention,  it  would  cease  to  be  a  plea,  determine  whether  they  afford  prob- 
and would  amount  to  a  confession  of  able  cause  or  not."  Wade  v,  Chaffee, 
judgment.  Ocean  Steamship  Co.  r.  8  R.  I.  224.  See  also  Mur^  v.  Kayl,  4 
Williams,  69  Ga.  251.  Taunt.  34. 

Plea  Piled  butNdt  Saetalned. — In  an  Defense  of  Probable  Oanse  XnadmlBsible 
action  for  false  imprisonment,  if  a  under  General  leeae. — Where  a  sheriff 
plea  of  justification  be  filed  but  not  is  sued  for  false  imprisonment,  the  de- 
sustained,  the  jury  may  consider  it  as  fense  that,  in  arresting  the  plaintiff 
authorizing  them  to  give  additional  without  a  warrant,  he  had  reasonable 
damages.  Ocean  Steamship  Co.  v.  cause  to  believe  him  to  have  been 
Williams,  69  Ga.  251.  guilty  of  a  felony  is  inadmissible  under 

Amendment  of  Plea. — A  plea  of  justi-  the  plea  of  the  general  issue  without 
fication  may  be  amended  either  by  notice  of  such  special  matter  of  de- 
striking  out  so  much  as  is  not  proved,  fense.  White  r.  McQueen,  96  Mich, 
or  by  correcting  the  averments  in   the  249. 

plea,  in  accordance  with  the  evidence.  Contra — Arrest  by  Constable  witkout 

Thus  where  the  defendant  had  pleaded  Warrant. — In  i  Tidd's  Pr.  653,  it  is 

a  plea  containing  several   allegations  said  that  *'  in  an  action  of  trespass  and 

to  a  declaration    for  false  imprison-  false  imprisonment,  a  constable  may 

nient,  and,  having  given  evidence  of  justify  under  the  general  issue,  though 

some  and  failed  to  give  evidence  of  he  acted  without  a  warrant,  provided 

the  rest,  the  judge  struck  out  the  lat-  there  was  a  reasonable  charge  of  felony 

ter  allegations  from  the  plea  and  the  made;    although    he   afterwards    dis- 
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on  the  plaintiff  at  the  trial  by  the  defendant's  assigning  reasons 
of  which  plaintiff  had  no  notice  and  which,  therefore,  he  could 
not  be  prepared  to  meet.^ 

Justification  at  OflHoer. — A  plea  justifying  the  arrest  or  imprison- 
ment of  the  plaintiff  on  the  ground  that  the  defendant  was  an 
officer  at  the  time,  need  not  answer  such  matters  set  out  in  the 
declaration  as  would  have  given  the  plaintiff  a  good  cause  of 
action  against  a  private  person.* 

Jnstifleation  under  Prooeia. — Where  the  defendant  attempts  to  justify 
on  the  ground  that  the  act  complained  of  was  done  by  him  under 
process,  he  must  show  that  on  its  face  the  process  was  such 
as  to  justify  him  in  his  action;^  and  where  the  process  is  one 

charge    the    prisoner  without  taking  (Ind.)  406.    See  also,  in  the  same  case, 

him  before  a  magistrate,  and  although  the  plea  of  A.,  a  justice  of  the  peace, 

it  should  turn  out  in  fact  that  no  felonj  held   bad  for  not  stating  the  ground 

was  committed."     See  also  Hobbs  v.  upon  which  the  suspicion  and  belief  of 

Branscomb,  3  Campb.  420 ;  Beckwith  v,  the  plaintiff's  guilt  were  founded. 

Philby,  6  B.  &  C.  635,   13  E.  C.  L.  1.  i  Chitty's  Pldg.  (i6th  Am.  ed.) 

287.  536;  Wade  V.  Chaflfee,  8  R.  I.  224; 

Inanfflolent  Allegation  of  Probable  Canae.  Boynton  v,  Tidwell,  19  Tex.  120. 

— In  an  action  for  false  imprisonment,  2.  Yingling  v.  Hoppe,  9  Gill  (Md.) 

the  defendant  pleaded  that  at  the  time  313. 

of  the  trespass,  etc.,  he  was  a  consta-  An  answer  to  an  action  for  false  im- 
ble,  etc. ;  that  a  felony  had  been  com-  prisonment,  against  a  marshal  or  con- 
mi  tted,  etc.,  by  certain  persons  making,  stable,  that  the  defendant  found  the 
forging,  and  counterfeiting,  etc.  (the  plaintiff  on  the  street,  intoxicated  and 
particulars  of  the  offense  were  here  set  having  just  assaulted  a  citizen,  and 
out);  that  afterwards,  etc.,  a  reasona-  that  the  defendant  arrested  and  de- 
ble  suspicion  and  belief  existed  that  tained  him  until  he  became  sober, 
tlie  plaintiff  was  guilty  of  said  felony,  when  a  criminal  charge  was  regularly 
and  there  was  reasonable  ground  for  made  before  a  justice,  ajid  the  plain- 
such  suspicion  and  belief;  that  one  A.  tiff  fined,  etc.,  was  good  on  demurrer, 
and  others  charged  the  plaintiff  with  Wiltse  v.  Holt,  95  Ind.  469. 
being  guilty  of  said  felony,  and  in-  8.  In  an  action  for  false  imprison* 
formed  this  defendant,  he  being  a  con-  ment  the  defendant  who  justifies  under 
stable,  etc.,  that  the  plaintiff  was  a  precept  called  a  capias  pro  fine^  is- 
guilty;  that  afterwards,  etc.,  this  de-  sued  by  a  justice  and  directed  to  him 
lendant  constable,  as  aforesaid,  by  as  a  constable,  should  aver  what  the 
reason  of  said  felony  having  been  com-  precept  commanded  him  to  do.  The 
mitted  as  aforesaid,  and  of  such  rea-  necessity  of  such  allegation  is  appar- 
sonable  suspicion  and  belief  that  the  ent,  for  without  it  the  court  cannot  de- 
plaintiff  was  guilty  thereof,  and  of  rea-  termine  that  the  precept  would  justify 
sonable  ground  for  such  suspicion  and  the  defendant  in  doing  what  he  admits 
belief,  and  of  said  charge  andinforma-  that  he  has  done.  Smith  v.  M*Guire, 
tion  of  A.  and  others,  for  the  purpose  5  Litt.  (Ky.)  303. 
of  carrying  the  plaintiff  before  some  A  plea  justifying  under  an  order  of 
justice  of  the  peace  to  be  dealt  with,  judges  of  election  fining  the  plaintiff 
etc.,  gently  laid  his  hands  on  the  for  disorderly  and  riotous  conduct, 
plaintiff  and  took  him  before  one  C,  a  and  directing  his  commitment  for  non- 
justice  of  the  peace,  etc.,  to  be  dealt  payment,  should  show  the  regular  is- 
with,  etc.,  which  is  the  same  trespass,  sue  of  a  mittimus.  Davis  r.  Wilson, 
etc.     This  plea  was  held  bad  on  de-  65  111.  525. 

murrer  for  not  showing  that  the  in-  Such  plea  should  also  show  that  the 

formant  stated  the  facts  by  which  he  judges  fixed  the  length  of  time  the 

knew  or  believed   the  plaintiff  to  be  plaintiff  was   to  stand   committed  in 

guilty,  and  for  not  setting  out  those  case  the  fine  was  not  paid.    Davis  v. 

facts.    Wasson  v,  Canfield,  6  Blackf.  Wilson,  65  111.  525. 
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requiring  a  return,  the  day  for  which  is  past,  he  should  allege  that 
a  return  was  made.* 

8.  Beplicaiion. — A  replication  to  the  plea  of  justification  which 
denies  that  the  justification  claimed  by  the  defendant  covers  all 
the  trespasses  set  forth  in  the  declaration,  is  substantially  a 
traverse  in  the  form  of  a  declaration,  and  is  demurrable.*  Where 
the  defendant  justifies  under  process,  a  replication  that  such 
process  was  set  aside  should  show  the  ground  on  which  it  was 
set  aside.^ 

n.  CSedcihal  Action — 1.  Essential  Averments  in  Indictment. — 
An  indictment  at  common  law  for  false  imprisonment  must 
negative  the  legality  of  the  detention,*  and  under  statute  it  is 
defective  if  it  fails  to  allege  that  the  detention  was  without  law- 
ful authority.^ 

Impertiiieiit   and    Irrtfeyant   Flea  of  held  bad   'Mn  not  showing  that  the 

Jnsttflcatlon. — ^An  answer  which,  after  writ  of  ca.  sa.  was  set  aside  in  such  a 

denjing  all  the  facts  set  forth  in  the  case  as  would  render  the  parties  liable 

complaint,  alleged,  as  a  distinct    de-  to  an  action." 

fense,  bv  way  of  justification  and  miti-  4.  i  Whart.  Prec.  (4th  ed.),  k  *4*>» 
gation,  that  whatsoever  acts  the  i  Archbold's  Crini.  Pr.  &  PI.  (8th 
defendant  committed  in  relation  to  ed.)  *293;  Redfield  v.  State,  24  Tex. 
the  plaintiff,  at  the  times  and  places  133 ;  Smith  v.  State,  63  Wis.  456. 
specified  in  the  complaint,  were  done  5.  Redfield  v.  State,  24  Tex.  135; 
without  malice,  and  in  due  discharge  Herring  v.  State,  3  Tex.  App.  100; 
of  his  office  as  deputy  sheriff,  and  not  Barber  v.  State,  13  Fla.  675;  Water- 
otherwise,  was  held  impertinent  and  man  v.  State,  13  Fla.  683 ;  U.  S.  v.  La- 
irrelevant,  since  the  facts  stated  did  not  point,  I  Morr.  (Iowa)  146;  Floyd  v. 
amount  to  a  justification  in  the  absence  State,  12  Ark.  43;  Mitchell  v.  State,  X2 
of  an  averment  that  he  acted  under  and  Ark.  50. 

in  pursuance  of  process  duly  issued  by  An  indictment  merely  charging  that 
a  proper  court  or  ofllicer,  of  for  the  pur-  the  defendant  **  did  forcibly  confine  and 
pose  of  preventing  or  suppressing  a  imprison  within  this  state,  against  his 
breach  of  the  peace,  or  of  arresting  a  will,  one  G.  B.,"  alleges  no  offense 
person  whom  he  had  reason  to  believe  at  common  law  nor  under  the  laws  of 
to  be  a  felon  in  a  case  where  a  felony  Florida.  The  want  of  lawful  author- 
had  actually  been  committed.  Moore  ity  is  an  essential  element  of  the  of- 
V.  Devoy,  37  How.  Pr.  (N.  Y.  Super,  fense.  Barber  v.  State,  13  Fla.  675. 
Ct.)  18.  The  want  of  such  averment  is  not 

1.  Davis  V.  Bush,  4  Blackf.  (Ind.)  cured  by  the  conclusion,  '*  contrary  to 
330.  See  also  Kent  v.  Miles,  65  Vt.  the  form  of  the  statute  in  such  case 
582;  Wright  V.  Marvin,  59  Vt.  439;  made  and  provided."  Redfield  v, 
Ellis  V.  Cleveland,  54  Vt.  437.  State,  24  Tex.  133. 

**  To  make  a  return  is  as  much  his  Allegatioii  of   Intent.  —  In    Ross  v. 

duty  as  obedience  to  any  other  man-  State,  15  Fla.  55,  it  is  held  that  under 

date  in  the  writ.     Without  it  his  justi-  the  statute  of  that  state  the  unlawful 

fication  is  not  complete,  and  he  is  a  imprisonment  must  be  charged  to  have 

trespasser  ai  I »/7/<7."     Davis  v.  Bush,  been  committed  with  intent  to  cause 

4  Blackf.  (Ind.)  330.  the  person  imprisoned  to  be  secretly 

2.  Kent  V,  Miles,  65  Vt.  582.  confined   or  imprisoned   in   the  state 

3.  In  Prentice  v.  Harrison,  7  Jur.  against  his  will,  or  to  be  sent  out  of  the 
580,  the  defendants,  in  an  action  for  state  against  his  will,  and  that  an  offense 
false  imprisonment,  justified  upon  a  is  not  well  charged  without  alleging  this 
judgment  being  then  in  full  force,  intent.  See  also  Smith  v.  State,  63 
The  plaintiff  replied  that  the  process  Wis.  453. 

was  set  aside  by  order  of  a  judge,  <*nnlawftilly  and  Feloniously." — In  an 
which  order  was  afterwards  made  a  indictment  for  false  imprisonment,  the 
rule  of  court.     This   replication  was    charge  that  the  defendant  was  *'  tin- 
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Xanntt  of  Detention. — According  to  the  decisions  in  some  states  it 
is  necessary  that  the  information  or  indictment  should  allege  the 
mode  in  which  the  detention  was  effected,*  as  by  assault,  actual 
violence,  threats,  or  the  like,  in  the  language  of  the  statute.* 
The  detention  need  not,  however,  be  further  particularized .• 

2.  Venue. — An  indictment  for  false  imprisonment  should  show 
in  what  county  the  offense  charged  was  committed.* 

3.  Joinder  of  Charges. — The  indictment  may  charge  assault  and 
false  imprisonment  in  the  same  count  without  duplicity,*  and 
the  defendant  may  be  convicted  of  the  false  imprisonment  and 
acquitted  as  to  the  battery.* 

lawfully  and  feloniously  "  imprisoned  8.  The  character  of  the  assault  or 

implies  that  the  act  was  done  without  the  threat  is  matter  of  proof  and  not 

sufficient  legal  authority,  and  is  good  of  pleading.     Maner  v.  State,  8  Tex. 

without  the  latter  allegation.     U.  S.  v.  App.  361. 

Lapoint,  i  Morr.  (Iowa)  146.  4.  Barber    v.    State,    13   Fla.   675; 

State  need  Only  ProTe  Imprleoiiineiit. —  Waterman  v.  State,  13  Fla.  683. 

On  an  indictment  for  false  imprison-  **  The  offense  must  be  shown  to  hare 

ment,  the    state  is    only  required   to  beencommitted  within  the  jurisdiction 

prove  the  imprisonment ;  the  defend-  of  the  court  before  which  the  indict- 

ant    must  prove  that    the   imprison-  ment  was  found."     Barber  v.  State,  13 

ment  was  lawful.     Floyd  v.  State,  I3  Fla.  675. 

Ark.  43 ;  Mitchell  v.  State,  12  Ark.  50.  B.  '*The  assault,  the  battery,  the  false 

1.  Maner  v.  State,  8  Tex.  App.  361.  imprisonment,  though  in  themselves 
See  also  Harkins  v.  State,  6  Tex.  App.  separately  considered  they  are  distinct 
452.  offenses,  yet  collectively  they  const!- 

2.  Maner  v.  State,  8  Tex.  App.  361.       tute  but  one  oflFense;  the  seizure  and 
Pleading  and  Proof. — If  threats  be  the    forcible  detention  of  a  person  illegallr 

mode  alleged,  it  is  not  necessary  to  and  against  his  will  is  technically  such 
prove  express  verbal  threats ;  they  may  an  offense."  Potts,  J.,  in  Francisco 
consist  of  acts,  gestures,  or  the  like.  v.  State,  24  N.  }.  L.  30. 
Maner  i;.  State,  8  Tex.  App.  361.  See  6.  An  assault  and  false  imprison- 
also  Herring  v.  State,  3  Tex.  App.  108.  ment  does  not  necessarily  include  a 
Vaitaiice. — The  state  is  confined  to  battery,  and  the  jury  may  find  the  de- 
the  kind  of  detention  alleged,  and  fendant  guilty  of  part  of  the  offense, 
proof  of  a  detention  by  assault  will  not  and  not  guilty  as  to  the  rest,  i  Chitty 
support  an  allegation  of  detention  by  Cr.  Law  (5th  Am.  ed.)  250;  Francisco 
threats.  Maner  i/.  State,  8  Tex.  App.  v.  State,  24  N.  J.  L.  30.  See  also 
361.  Davies  v.  State,  72  Wis.  54. 
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FALSE   PERSONATION. 

I.   DSFIHITION,  855. 

n.  The  Xhbictmevt,  855. 

1.  Form,  855. 

2.  Allegations,  856. 

m.   IKBTBUGTIOKS,  856. 

CROSS-REFERENCES. 

As  to  False  Pretenses  Generally,  see  article  FALSE  PRETENSES,  post 
False  Personation  of  Voter,  see  article  ELECTIONS,  vol.  7,  p.  376. 

I.  DsmriTlOK. — False  personation  is  the  representing  of  one's 
self  to  be  another  person,  done  with  intent  to  obtain  property 
belonging  to  him,  or  accompanied  by  acts  tending  to  subject  him 
to  a  liability.^ 

n.  The  Ln>lCTMEHT — 1.  Form — GenenUy. — The  indictment  in  a 
prosecution  for  the  oflFense  of  false  personation  should,  as  in 
other  cases,  set  out  the  facts  constituting  the  offense  with 
sufficient  particularity  to  advise  the  defendant  with  certainty  as 
to  what  he  must  answer.* 

iFndnr  Btatuta. — It  is  important  that  the  indictment  should  con- 
form to  the  terms  of  the  statute  under  which  it  is  drawn.* 

1.  Abbott's  Law  Dictionary.  anj  legal  proceeding,  and  shall  in  his 

2.  Martin  v.  State,  i  Tex.  App.  586.    assumed  character  do  any  act  wherebj 
ATarment  and  Proof. — Under  an  in-    the  interest  of  the  party  personated  is 

dictment  charging  that  the  defendant  affected,  shall  be  gnilty  of  a  criminal 

did  represent  and  personate  one  A.,  offense,*'itwasheld  that  an  indictment 

and,  in  such  assumed  character,   un-  charging  the  defendant  with  falsely 

lawfully  and  feloniously  did  receive  personating  a  party  in  a  civil  suit  by 

from  M.  the  sum  of  twenty  dollars,  accepting  service  of  process  therein, 

etc.,   it  appeared  from  the  evidence  and  setting  out  the  facts  connected 

that  the  defendant  was  in  company  therewith,    was    sufficient,   though  it 

with  oneT.,  and  that  there  was  a  ques-  failed  to  show  how  such  false  person- 

tion  of  fact  as  to  whether  the  defendant  ation  could  affect  the  interest  of  the 

or  T.  personated  said  A.     The  court  party     personated.     Edgar    v.    State 

held  that  the  allegation  was  descrip-  (Tenn.  1896),  36  S.  W.  Rep.  379. 

tive  of  the  offense,  and  that  unless  Personation   of  Officer. — Under   the 

proved  as  alleged  the  indictment  must  Michigan  statute  making  it  a  criminal 

fail.     Kirtley  v.  State,  38  Ark.  543.  offense  for  any  person  to  falsely  pre- 

S.  Goodson  V.  State,  39  Fla.  511;  tend  to  be  a  justice  of  the  peace,  sher- 

Tones  v.  State,  33  Fla.  533.     See  also  iff,   constable,  or  coroner,  or  falsely 

State  f.  Miller,  3  Mo.  App.  584.  take  upon  himself  to  act  or  officiate  in 

Permnatlon   In  Legal  Proceedings. —  any  office  or  place  of  authority,  it  was 

Where  a  statute  provided  that  **any  held  than  an  information  charging  that 

person  who  shall  personate  another  in  the  defendant  did  assume  to  l^  a  mem- 
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2.  Allegations — ^Relatioiii  between  the  Partiee. — The  indictment  should 
allege  the  relations  existing  between  the  party  defrauded  and 
the  party  personated,  by  virtue  of  which  the  latter  might  demand 
or  expect  to  receive  the  property.  Unless  such  right  be  made 
to  appear,  the  indictment  for  false  personation  cannot  be  sus- 
tained.* 

Valve  of  Property. — The  value  of  the  property  obtained  need  not 
be  alleged  unless  required  by  statute.* 

Deeoription  of  Property. — Where,  by  statute,  the  obtaining  of  prop- 
erty from  another  by  false  personation  is  made  a  larceny,  the 
property  so  obtained  should  be  described  with  the  same  particu- 
larity as  in  an  indictment  for  larceny.' 

Ownenbip. — It  is  also  held  that  the  ownership  of  the  property,  in 
such  case,  should  be  laid  in  the  indictment  as  in  the  person  who 
can  maintain  a  civil  action  of  trespass  therefor.* 

in.  LfSTBUGTIOirs. — It  is  competent  for  the  court  to  instruct 
the  jury  to  return  a  verdict  of  guilty  if  they  are  satisfied  that 
the  defendant  falsely  assumed  the  character  of  another.  It  is 
not  necessary  that  he  should  have  actually  asserted  that  he  was 
the  party  personated.* 

berof  the  metropolitan  police  force  was  8.  Treadaway  v.  State,  37  Ark.  443; 

fatally  defective  in  not  alleging  that  Martin  v.  State,  i  Tex.  App.  586.  See 

he  falsely  took  upon  himself  to  act  as  also  Smith  v.  State,  33  Ind.  159.    And 

such.     People  V.  Cronin,  80  Mich.  646.  see,  upon  this  subject,  article  Falsi 

CMBcer  of  Commonwealth. — Where  the  Pretenses. 

offense  described  in  the  Massach$isetis  4.  Ownenliip  In  Bank. — Where,  in  an 

statute  was  the  false  personation  of  a  indictment    for    false  personation,  it 

''sheriff  or  other  officer  of  this  com-  appeared  that  the  defendant  went  to 

monwealth/'  an  indictment  charging  the  bank  of  St.  Augustine  and  pre- 

the  defendant,   in    the  words   of  the  sented  to  the  teller  the  bank  book  of 

statute,  with  falsely  assuming  and  pre-  one  K.,  and  falsely  represented  himself 

tending  to  be  a  sheriff,  without  also  to  be  K.,  and  by  means  thereof  received 

averring  that  he    assumed   and   pre-  from  the  teller  the  amount  shown  bj 

tended  to  be  a  sheriff  *'  of  this  common-  such  book  to  be  on  deposit  in  the  name 

wealth,''  was  held  to  be  insufficient,  of  K.,  and  that  the  amount  paid  was  in 

Com.  V.  Wolcott,  10  Cush.  (Mass.)  61.  money  belonging  to  the  bank  of  St. 

1.  Jones  V.  State,  22  Fla.  532.  Augustine,  it  was  held  that  the  indict- 

Penonation  of  Constable.— ^In  People  ment  must  allege  the  ownership  to  be 

V,  Stetson,  4  Barb.  (N.  Y.)  151,  an  in-  in    the    bank    and    not  in  the  teller, 

dictment  for  obtaining  a  watch  from  a  Jones  v.  State,  22  Fla  532. 

person,  upon  the  false  representation  0    In  State  v.  Goble,  60  Iowa  447,  the 

that  the  defendant  was  a  constable,  and  court  instructed   the  jury,  in  dSfect, 

had  a  warrant  against  such  person,  is-  that  if  the  defendant,  with  intent  to 

sued  by  a  justice  of  the  peace,  for  the  defraud,  by  false  pretense  or  by  false 

crime  of  rape,  and  that  he  would  set-  action  induced  S.  to  believe  him  to  be 

tie  the  same  if  the  person  defrauded  B.,  and  upon  such  belief  S.  paid  him 

would  give  him  the  watch,  was  held  to  the  money,  the  defendant  was  guiltjr 

be  insufficient.    See  also  McCord  v,  of  the  crime  charged  even  though  he 

People,  46  N.  Y.  470  did   not  state  that  his  name  was  B. 

9.  People  t/.  Stetson,  4  Barb.  (N.  Y.)  The  instructions  were  held  to  be  cor- 

151.    See  also,  upon  this  subject,  arti-  rect.     See  also  Com.  v,  Connolly,  97 

cle  False  Pretenses.  Mass.  591. 
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FALSE  PRETENSES. 

By  S.  B.  FxsHKR. 

I  SBmnnov,  857. 

n.  JVBIBDIOTIOV  AHS  VEHirB,  858. 

m  l88nmAL  ALUBGATI0N8  OF  IVDIOTXEVT,  86a 

1.  Generally,  860. 

2.  Jurisdictional  Averments,  860. 

3.  That  Act  was  Feloniously  Done,  860. 

4.  Scienter,  861. 

5.  Intent,  862. 

6.  Specifications  of  Pretenses,  863. 

a.  In  General,  863. 

b.  All  Details  of  the  Fraud,  867. 

c.  Relation  to  Existing  Facts,  867. 

d.  Description  of  Written  Instrument,  868. 

7.  Averment  of  Acts  by  Accused,  869. 

8.  Names  of  Parties  Defrauded,  869. 

9.  Inducement  to  Part  with  Property,  870. 

10.  Description  of  Property,  Money,  Writings,  and  Signatures,  873. 

a.  Description  of  Property ,  %T^, 

b.  Description  of  Money,  875. 

c.  Description  of  Written  Instruments,  Signatures,  etc,,  876. 

11.  Ownership,  877. 

12.  Acquisition  by  Defendant,  879. 

13.  Negation  of  Pretenses,  880. 

14.  Conclusion,  881. 

17.  JODTBEE  OP  OREKSBS,  88 1. 

V.  Jonmss  07  Couhtb,  88  i. 

TL  JODIT  OnSKSXBS,  882. 

CROSS-REFERENCES. 

As  to  the  Civil  Action,  see  articles  FALSE  REPRESENTA  TIONS  AND 
DECEIT;  FRA  UD. 

See  also  in  general  the  articles  FALSE  PERSONA  TION,  anU;  FALSIFY- 
ING RECORDS,  post, 

I  Setdtition. — A  false  pretense  is  a  false  and  fraudulent  repre- 
sentation or  statement  of  a  past  or  existing  fact,  made  with 
knowledge  of  its  falsity  and  with  the  intent  to  deceive  and  de- 
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fraud,  by  reliance  upon  which  representation  or  statement  another 
is  induced  to  part  with  money  or  property  of  value.* 

n.  JVBI8DICTI0N  Ain>  VXVUE. — In  the  prosecution  for  this  offense 
it  is  not  material  to  the  jurisdiction  of  the  court  where  the  pre- 
tenses were  made.  The  obtaining  of  the  goods,  money,  or  sig- 
nature by  means  of  such  pretenses  completes  the  crime  and 
determines  the  place  of  its  trial.* 

TrammiMioii  hj  MaiL — Where,  induced  by  false  pretenses,  one 
transmits  by  mail  to  the  defendant  money,  drafts,  or  other  writ- 
ings, such  mailing  is  a  delivery  to  the  postmaster  as  the  s^ent  of 
the  defendant,  to  be  forwarded  to  him,  and  the  offense  is  com- 
plete where  the  letter  is  mailed,  and  is  indictable  at  such  place.' 

1.  See,  for  a  full  treatment  of  the  count/.  R-^-  v«  Stanbury,  9  Cox  C. 
substantive  law  of  this  offense,  Am.  C.  94,  L.  &  C.  128,  8  Jar.  N.  S.  S41  5 
and  Eng.   Encyc.  of   Law,  tit.  False    L.  T.N.  S.  686. 

Pretenses.  S.  Com.  v.  Wood,  142  Mass.  459. 

2.  Indiana. — Stewart  v,  Jessup,  51  In  an  English  case  the  prisoner  wrote 
Ind.  413.  and  posted  in  a  countj  a  letter  contain- 

Iowa. — State  v.  House,  55  Iowa  466.  ing  a  false  pretense,  which  letter  was 

Kentucky. — Com.  v.   Van  Tujl,   i  received  by  the  prosecutor  in  a  bor- 

Metc.  (Kj.)  3.  ough.     The  prosecutor  in  the  borough 

Missouri.  —  State    v.    Shaeffer,    89  posted  to  the  prisoner  in  the  count j  a 

Mo.  271 ;  State  v.  Dennis,  80  Mo.  589.  letter  containing  the  money  obtained 

New     Tork. — People    v.    Sullj,    5  by  the  false  pretense,  which  the  pris- 

Park.  Cr.  Rep.  (Buffalo  Super.   Ct.)  oner  received  in  the  county.    It  was 

142;  People  V.  Adams,  3  Den.  (N.  Y*.)  held  that  under  7  Geo.  IV.,  c.  64,  §  n, 

190.  which  authorizes  trial  in  any  jurisdic- 

England. — Rex  v.  Buttery,  cited  in  tion  where  the  offense  is  begun  or 

3  B.  &  C.  703,  10  E.  C.  L.  216;  Reg.  completed,    the    prisoner    might  be 

V.  Holmes,  12  Q.  B.  Div.  23.  tried  at  the  borough  quarter  sessioufl 

Where  it  appeared    that   the    false  for  obtaining  the  money  by  faJse  pre- 

pretenses  were  made,  and  the  property  tense,  part  of  the  offense  beine  the 

obtained  by  them  was  delivered,  in  making  of  the  false  pretense,  and  this 

the  county  of  Washington,  that  was  false  pretense  having  been  made  in 

held  to  be  the  proper  county  for  the  the  borough,  where  the  letter  contain- 

trial  of  the  offense,  though  it  appeared  ing  it  was  delivered  to  the  prosecutor 

that  by  agreement  of  Uie  parties  the  by  the  post-office  authorities,  whom 

note  given  for  the  property  was  not  the  prisoner  made  his  agents  for  that 

made  and  delivered  until  a  subsequent  purpose.     Reg.   v.  Leech,  Dears.  C. 

time  and  in  a  different  county.     Skiff  C.  642,  2  Jur.  N.  S.  428,  25  L.  J.  M.  C. 

V.  People,  2  Park.  Cr.  Rep.  (N.  Y.  77,  7  Cox  C.  C.  100. 
Supreme  Ct.)  139.  Bagging  Letter. — Where  a  prisoner, 

An  indictment  for  obtaining  money  in  a  begging  letter  which  contained 

by  false  pretenses,  made  in  Maryland,  false    pretenses    and    was   addressed 

cannot  be  sustained  in  the  District  of  to    the    prosecutor   who    resided  in 

Columbia,  although  the  bills  on  which  Middlesex,  requested  the  latter  to  put 

the  money  was    obtained    were    dis-  a  letter,  containing  a  post-office  order 

counted  at  the  latter  place.     U.  S.  v.  for  money,  in  a  post  office  in  Middle- 

Plympton,  4  C ranch  (C.  C.)  309.  sex,  to  be  forwarded  to  the  prisoner's 

Property  Obtained  In  One  County  and  address  in  Kent,  the  venue  was  held  to 

Oonyeyed  Into  Another.— The  defendant  be   rightly  laid  in  Middlesex,  as  the 

obtained,  by  false  pretenses,   certain  prisoner,  by  directing  the  nioney  order 

sheep  in  the  county  of  M.,  and  retained  to  be  sent  by    post,   constituted  the 

possession  of  them  until  he  had  con-  postmaster  in  Middlesex  his  agent  to 

veyed  them  into  the  county  of  E.    It  receive  it  there  for  him;  and,  conse- 

was  held  that  he  was  wrongly  indicted  quently,   there  was   a  receipt  of  the 

and  tried  for  the  offense  in  the  latter  money  order  by  the  prisoner  within 
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IMiTwy  1^  Carrier. — ^Where  the  false  pretenses  are  made  in  one 
jurisdiction,  and  in  reliance  upon  such  pretenses  goods  are  de* 
livered  to  a  carrier  for  shipment  to  the  defendant,  the  carrier  acts 
as  the  agent  of  the  defendant ;  and,  accordingly,  the  venue  must 
be  laid  in  that  jurisdiction  in  which  the  goods  are  so  delivered.^ 
Where,  however,  the  contract  of  purchase  is  void  under  the 
statute  of  frauds,  the  delivery  to  the  carrier  is  not  equivalent  to 
a  delivery  to  the  purchaser,  and  the  venue  must  be  laid  in  the 
jurisdiction  where  the  goods  were  received  by  the  defendant,  and 
not  in  the  jurisdiction  where  the  goods  were  delivered  to  the 
carrier  * 

loiioeeiit  Agent  in  Another  State. — Where  by  means  of  false  pretenses 
made  in  one  state,  goods  are  obtained  by  an  innocent  agent  in 
another  state,  the  principal  is  considered  to  have  committed  the 
offense  in  the  latter  state,  and  that  state  has  jurisdiction.^ 

the   countj  of    Middlesex.     Reg.    v.  the  bank  drawn  upon  is  located,  and 

Jones,  I  Den.  C.  C.  551,  4  New  Sees,  the  courts  of  such  state  have  jurisdic- 

Cas.  353,  14  Jur.  533,   19  L.  ].  M.  C.  tion  of  the  offense,  and  not  the  courts 

163,  4  uox  U.  C.  198.  of  the  state  in  which  the  letter  was 

False  Setnm  of  Fees  to  Oonunissloner  mailed.    State  v,  Shaeffer,  89  Mo.  271. 

of  Trearary. — On  an  indictment  forob-  1.  Com.  v.  Goldstein,  3  Pa.  Co.  Ct. 

taining    monej    bj  a  false  pretense.  Rep.  i3i ;  Norris  v.  State,  25  Ohio  St. 

which  was  alleged  to  have  been  made  217. 

by  sending  a  certain  false  return  of  Where  the  goods  were  delivered  to 
fees  to  the  commissioners  of  the  treas-  a  railway  company  in  the  city  of  St 
ury,  it  appeared  that  the  return  was  Louis,  consigned  to  the  defendants  in 
received  by  them  in  Westminster,  with  Tasper  county,  the  venue  of  the  offense 
a  letter  dated  Northampton  and  an  is  properly  laid  in  said  city,  and  this 
affidavit  sworn  there,  and  that  they,  although  the  goods  were  ordered  by 
on  the  faith  of  it,  drew  up  a  minute  mail  by  defendants  from  Jasper  county, 
which  operated  as  an  authority  to  the  State  v.  Lichliter,  95  Mo.  402.  See 
paymaster- general  to  pay  a  certain  also  Com.  v.  Taylor,  105  Mass.  172. 
amount  to  the  prisoner  (as  compensa-  2.  P.  &  S.  resided  and  did  business 
tion  under  7  and  8  Vict.,  c.  96)  at  West-  in  Saline  county.  The  traveling  sales- 
minster,  the  venue  laid  being  North-  man  of  merchants  in  Douglas  county 
amptonshire.  It  was  held  that  there  sold  them  a  bill  of  goods.  The  order 
was  reasonable  evidence  that  the  false  of  purchase  was  verbal  There  was  no 
representation  was  forwarded  from  written  contract  signed  by  P.  &  S. 
Northampton ;  that  it  was,  if  false  and  The  evidence  showed  delivery  of  the 
fraudulent,  a  false  pretense  within  the  goods  to  a  railroad  for  conveyance  to 
statute;  that  in  effect  the  money  was  P.  &  S.,  but  did  not  show  that  they  ac- 
obtained  by  means  of  the  minute  being  cepted  or  received  the  same  or  paid 
a  mere  matter  of  regulation,  and  not  a  any  part  of  the  purchase  money.  They 
judicial  proceeding,  and  that,  there-  were  arrested,  upon  a  warrant  issued 
fore,  the  venue  was  right.  The  in-  by  a  police  court  in  Douglas  county, 
dictment  was  consequently  supported,  under  a  complaint  of  obtaining  money 
Reg.  V.  Cooke,  i  F.  &  F.  64.  under  *'  false  pretenses."    On  habeas 

]>r«ft  on  Bank  In  Another  State. —  corpus  It  was  held,  (i)  that,  the  con- 
Where  the  false  pretenses  by  means  of  tract  of  purchase  being  void  under  the 
which  money  is  obtained  are  con-  statute  of  frauds,  a  delivery  of  the 
tained  in  a  letter  mailed  in  one  state,  goods  to  the  railroad  was  not  delivery 
but  the  money  is  obtained  bv  the  de-  to  P.  &  S. ;  (2)  that,  under  the  e.vi- 
fendant  by  means  of  a  draft  upon  a  dence,  the  police  court  of  Douglas 
bank  in  another  state,  which  draft  is  county  had  no  jurisdiction  of  the  al- 
collected  through  the  agency  of  other  leged  offense.  Ex  p,  Parker,  11  Neb. 
banks,  the  money  is  deemed  to  have  309. 
been  obtained  within  the  state  where  8.  People  v.  Adams,  3  Den.  (N.  Y.) 
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m  SfliEirTiAL  ALLE0ATion  OF  IVDICTMEKT— 1.  Generally.—An 

indictment  for  obtaining  goods  under  false  pretenses  should 
allege  all  the  material  facts  and  circumstances  which  are  neces- 
sary to  constitute  the  complete  offense,  and  which  must  be 
proved  upon  the  trial  in  order  to  convict.* 

Language  of  Statata. — Although  it  is  the  general  rule,  as  in  the 
case  of  other  offenses,  that  an  indictment  charging  the  obtaining 
of  goods  by  false  pretenses  which  uses  the  language  of  the  stat- 
ute is  sufficient,  yet,  where  the  statutory  form  does  not  set  out 
all  the  material  facts  constituting  the  offense,  such  an  indictment 
is  insufficient.* 

2.  Jurisdictional  Avennents.  —  The  indictment  for  obtaining 
property  under  false  pretenses  should  set  forth  the  time  and  place 
of  procuring  the  property.* 

3.  That  Act  was  Feloniously  Done. — Under  statute  in  England  \i 
has  been  held  that  an  indictment  is  bad  which  avers  that  the 
defendant  did  "feloniously  "  pretend.*  In  such  of  our  states  as 
make  the  offense  a  felony  the  indictment  should  aver  the  act 
charged  to  have  been  felonious.* 

190,  affirming  i  N.  Y.  173.     In  this  Swindling  Bank. — ^An  indictment  for 

case  Beardslej,  J.,  said:  "An  absent  swindling  a  bank,   by   inducing  the 

party  procures  an  act  to  be  done  within  cashier  to  accept  a  draft,  is  fatallj  de- 

this  state;  and,  so  far  as  respects  crim-  fective  where  it  fails  to  state  whether 

inal  or  civil  responsibility,  I  think  he  such  bank  is  an  individual,  a  copart- 

should  not  be  allowed  to  saj  he  is  not  nership,  joint  stock  company,  or  cor- 

amenable    to    the    law.      He    clearly  poration.   Nasets  v.  State  (Tex.  Crim. 

would  be  so  if  the  act  had  been  done  App.),  32  S.  W.  Rep.  698. 

by  himself  in  person,  within  the  limits  S.  State  v.  Bacon,  7  Vt.  219. 

of  the  state,  and  it  is  precisely  the  same  menffleient  AUegationB  of  Veniw.— An 

if  done  by  an   innocent  agent."     See  information  charging  the  crime  of  ob- 

also  State  v.  Wyckoff,  31  N.  J.  L.  69;  taining  property  under  false  pretenses 

Com.  V,  Gillespie^7  S.  &  R.  (Pa.)  469;  is  uncertain  as  to  the  venue  or  juris- 

Reg.  V.  Garrett,  6  Cox  C.  C.  260.  dictional  locality  of  the  offense  when, 

1.  Glackan  v.  Com.,  3  Mete.  (Ky.)  having  previously  named  two  or  more 
232.  In  this  case  the  court  held  that  places,  it  simply  uses  the  word 
**  cases  of  this  kind  belong  to  that  class  "  there  "  (in  the  expression  "  then  and 
in  which  the  particular  circumstances  there  ")  in  charging  the  obtaining  of 
of  the  off  ense  charged  are  necessary  to  the  property;  and  it  is  consequentlr 
constitute  a  complete  offense,  and  are  insufficient  and  should  be  quashed, 
therefore  within  that  section  of  the  Connor  v.  State,  29  Fla.  455. 
criminal  code  which  demands  that  the  4.  Rex  v.  Walker,  6  C.  &  P.  657» 
indictment  must  be  direct  and  certain  25  E.  C.  L.  582.  And  see  Rex  v.  Ho- 
as  to  the  particular  circumstances  of  warth,  3  Stark.  26,  14  E.  C.  L.  151. 
the  offense."  See  also  People  v.  Stone,  5.  People  v.  Fish,  4  Park.  Or.  Rep. 
9  Wend.  (N.  Y.)  191 ;  Rex  v.  Mason,  (Buffalo  Super.  Ct.)  206;  Stater. Tate, 
2  T.  R.  581 ;  Rex  V.  Home,  Cowp.  682.  6   Humph.   (Tenn.)   424;   Johnson  r. 

Specific  allegations  that  false  pre-  State,  6  Humph.  (Tenn.)  426,  note; 
tenses  were  made  are  not  necessary  if  State  v.  Small,  31  Tex.  184;  State  v. 
such  fact  is  necessarily  implied  from  Caldwell,  112  N.  Car.  854;  State  v, 
the. language  used  in  the  indictment.  Bryan,  112  N.  Car.  848;  State  f.  Skid- 
State  V,  Bokien  (Wash.),  44  Pac.  Rep.  more,  109  N.  Car.  795;  State  v,  Wil- 
889.  son,  1 16  N.  Car.  979. 

2.  Bish.  Cr.  Proc,  ^^  81,  86,  519;  Snffleient  Ayerment  tliat  Act  Waa  Fda- 
Kelly  Cr.  Law,  §  7oi5;  State  v.  Clay,  nlons. — If  the  indictment  avers  that 
100  Mo.  571.  the  defendant  ''feloniously,  falsely, and 
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4.  Scienter. — ^The  knowledge  of  the  defendant  as  to  the  falsity 
of  the  pretenses  made  by  him  is  a  material  fact,^  and  as  such 
should  be  averred  in  the  indictment  *  unless  the  statement  of 

the  pretenses  in  the  indictment  shows  that  defendant  must  have 
known  them  to  be  false.^  An  indictment  which  alleges  that  the 
defendant  did  knowingly,  designedly,  falsely,  and  feloniously 
pretend,  etc.,  sufficiently  avers  the  scienter,*  as  does  an  indict- 

fraudulentlj  pretended,"  etc.,  and  then  defraud  him  of  the  same ;  whereas,  in 

adds  *'*'  by  which  said  felonious,  false,  truth  and  in  fact,  the  paper  writing 

and  fraudulent   pretense  he,  the  said  was  not  a  good  five  pounds  note  of  the 

A  B,  did  then  and  there  unlawfully  ob-  Ledbury  Bank.     The  indictment  was 

tain  from,"   etc.,  that  will  be  equiva-  held  to  be  bad,  as  it  did  not  charge 

lent  to  the  averment  that  he  "  feloni-  that  the  defendant  knew  that  the  paper 

ously    obtained."     State    v,    Tate,    6  writing  was  not  a  good   five   pounds 

Humph.  (Tenn.)  424,  note.  note  of  the  Ledbury  Bank,  and  it  was 

1.  2  Whart.  Cr.  Law,  §  1225;  State  not  aided  by  the  allegation  of  the  in- 

V.  Blauvelt,  38  N.  J    L.  306;  People  v.  tent  to  defraud.     Reg.  v.  Philpotts,  i 

Fitzgerald,  92  Mich.  328.  C.  &  K.  112,  47  E.  C.  L.  112. 

8.  Indiana. — ^Johnson    v.   State,   75  An   indictment  for  false  pretenses, 

Ind.  553;  State  v.  Smith,  8    Blackf.  against  H.  and  B.,  charged  that  F.  P. 

(Ind.)  489.  was  possessed  of  a  mare,  and  H.  of  a 

Kansas. — Tn    re    Schurman,    Peti-  horse,  and  that  H.  and  B.  falsely  pre- 

tioner,  40  Kan.  533.  tended  to  F.  P.  that  B.  **  was  then  and 

Michigan. —  People    v.    Behee,    90  there  possessed  of  a  certain   sum  of 

Mich.  356;    People  v.  Fitzgerald,  92  money,  to  wit,  the  sum  of  £12,"  and 

Mich.   328;    People   v.    Reynolds,  71  that  if  F.  P.  would  exchange  his  mare 

Mich.  343;   Peoples   Lennox  (Mich,  for  H.'s  horse,  B.  was  willing  and  ready 

1895),  64  N.  W.  Rep.  488.  to  purchase  the  horse  of  F.  P.  and  give 

Missouri. — State  v.  Bradley,  68  Mo.  him  £12  for  it;  "whereas,  in  truth  and 

140;  State  t^.  Janson,  80  Mo.  97  in  fact,  the  said  B.  was  not  then  and 

New  Jersey. — State  f.  Blauvelt,  38  there   possessed  of   the  said   sum   of 

N.  J.  L.  306.  £12,  and  was  not  then  and  there  ready 

Pennsylvania, —  Com.    v.   Adley,  i  and  willing  to  purchase  the  said  horse." 

Pearson  (Pa.)  62.  It  was  held  that  the  indictment  was 

Texas. — Maranda  v.  State,  44  Tex.  bad,  as  it  did  not  aver  that  the  de- 

442;  Hirsch  v.  State,  i  Tex.  App.  393.  fendants  knew  that  B.   was  not  pos- 

Virginia. —  Com.  v.   Speer,   2  Va.  sessed  of  £12.     Reg.  7'.  Henderson,  x 

Gas.  65.  C.  &  M.  328,  41  E.  C.  L.  183. 

West  Virginia. —  State  v.  Hurst,  11  8.  2  Whart.    Cr.  Law  (loth  ed.),  § 

W.  Va.  54.  1225;  People  v.  Fitzgerald,  92  Mich. 

"Neither  do  we  think  the  informa-  328;    State  v.   Bradley,  68   Mo.    140; 

tion  fatally  defective  [in  the  absence  of  State  v.  Smith,  8  Blackf.  (Ind.)  489. 

demurrer]  in  not  containing  a  direct  An  indictment  for  obtaining  goods 

allegation  as  to  the  lack  of  knowledge  under  false  pretenses    should   charge 

upon  the  part  of  the  defendant  that  that  the  defendant  made  the  false  pre- 

the  representations  made  by  him  were  tenses  knowing  them  to  be  false  at  the 

known  to  be  false.     The  information  time  of  making;  except,  it  may  be,  in 

was  demurrable  upon  this  ground."  cases  where  the  very  nature  of  the  mis- 

Per  cur.  in  People  v.  Millan,  106  Cal.  representation  implies  that  the  party 

320  who  made  it  must  have  known  it  to  be 

InsnfflclentATennentsofBcleBter. — ^An  false.     State  v.  Haines,  23  S.  Car.  173. 

indictment  for  obtaining  money  by  false  4.  State  v.  Hurst,  11  W.  Va.  54. 

pretenses  charged  that  the  defendant  Defendant's  ignorance  of  the  falsity 

unlawfully  did  falsely  pretend  to  C.  S.  of  his  representations  is  negatived  by 

that  a  certain  paper  writing  which  he  the  allegation  that  he  "  did  designedly 

produced    to   C.    S.  was  a  good   five  falsely  represent  and  pretend"  that  he 

pounds  Ledbury  Bank  note ;  by  means  had  received  a  subscription  for  a  cer- 

whereof  he  unlawfully  obtained  money  tain   amount    from  a  certain    person 

from  C.  S.,  with  intent  to  cheat  and  with  payment  in  full  thereof  from  him. 
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ment  which,  setting  out  and  negativing  the  pretenses,  alleges  "all 
of  which  the  defendant  then  and  there  well  knew/'  ^  It  is  held 
by  some  decisions  that  the  use  of  the  word  "designedly"  does 
not  dispense  with  a  more  express  averment  of  the  scienter,* 
while  by  others  it  is  held  that  the  use  of  this  term  imputes  a 
knowledge  of  the  falsity  of  the  pretenses  charged,^  and  that  the 
indictment  need  not  allege  that  the  defendant  knew  the  pre- 
tenses to  be  false.* 

6.  Intent. — The  intent  to  defraud  is  an  essential  element  of 
the  crime,  and,  as  such,  must  be  distinctly  averred  in  the  in- 
dictment  by  a  proper  affirmative  allegation,*  and  not  merely 

People  V.  Lennox  (Mich.  1895),  ^  N*  ^^  knowingly  did  falsely  pretend,  etc. 

W.  Rep.  488.  The  defendant  could   not,  we  think, 

1.  An  indictment  for  obtaining  designedly  intend  to  defraud  bj  means 
money  under  false  pretenses,  which  of  false  pretenses  unless  he  knew  that 
set  out  such  pretenses,  and  negatived  the  pretenses  were  false;  and  the 
their  truth,  further  alleged,  *'A11  of  charge  that  he  designedly  intended  to 
which  the  said  A.  J.  then  and  there  well  defraud,  etc.,  necessarily,  ex  vi  ter- 
knew.''  This  was  held  to  be  a  sufficient  miniy  included  the  charge  that  he 
averment  of  the  scienter,  after  verdict,  knowingly  intended  to  defraud,  etc." 
to  sustain  the  indictment  in  this  par-  4.  State  v,  Switaer,  63  Vt.  604. 
ticular.     State  i;.  Janson,8oMo.  97.  OmiBSioii   of   **  Knowlnsly."— An  in- 

"  Wllfnlly,    Feloniously,     Knowingly,  dictment  for  obtaining  goods  by  false 

and  Designedly." —  An  indictment  for  pretenses  may  well  be  sustained  which 

obtaining  property  under  false   pre-  follows  the  words  of  the  statute,  aver- 

tenses  which  charges  that  they  were  ring,  in  addition,  that  the  defendant 

**wilfully,  feloniously,  knowingly,  and  **  designedly "   made    the    false  pre- 

designedly"  made,  sufficiently  sets  out  tenses,     without     adding    the    word 

the  scienter.     State  v.  Small  wood,  68  **  knowingly."    Com.  v,   Hulbert,  12 

Mo.  192.  Met.  (Mass.)  446. 

*  <  UnlawftOly,  Knowingly,  Feloniously,  In  an  indictment  for  obtaining  monej 

and     Designedly.  "  —  An     indictment  under  false  pretenses,  under  7  and  8 

charging  pretense  in  such  words  was  Geo.  IV.,  c.  29,  it  was  alleged  that  the 

held  to  sufficiently  aver  knowledge  by  defendant  unlawfully  did  falsely  pre- 

defendant.     State  v.  Scott,  48  Mo.  422.  tend,   etc.     The  court  held  that  the 

2.  An  indictment  for  obtaining  a  omission  of  the  word  "knowinplj" 
stock  of  goods  in  exchange  for  a  tract  was  no  ground  for  arresting  the  judg- 
of  land,  under  false  pretenses,  charged  ment.  Keg.  v,  Bowen,  4  New  Sess. 
that  the  defendant  designedly,  feloni-  Cas.  62,  13  Q^  B.  791,  66  E.  C.  L.  79I1 
ously,   and  falsely  pretended  that  he  isjur.  1045. 

was  the  owner  of  the  land,  and  averred  An  indictment  which  charges  that 
that  in  truth  and  in  fact  he  was  not  the  defendant  procured  the  signature 
the  owner,  but  did  not  charge  that  he  to  a  note  by  false  pretenses,  and,  know- 
knew  he  was  not  the  owner.  It  was  ing  the  signature  to  be  so  obtained,  en- 
held  that  this  was  a  fatal  defect ;  the  deavored  to  sell  the  note,  sufficiently 
scienter  should  have  been  expressly  avers  that  the  defendant  had  knowl- 
averred;  the  use  of  the  word  **de-  edge  of  the  falsity,  of  the  pretense, 
signedly"  did  not  dispense  with  it.  Umbenhauer  v.  State,  4  Ohio  Cir.  Ct. 
State  V.  Bradley,  68  Mo.  140.  Rep.  378. 

S.  State  V.  Snyder,  66  I nd.  203.     In  5.  Alabama. —  Mack  v.  State,  63  Ala. 

this  case  it  was  said  by  Howk,  J.,  that  138;  White  v.  State,  86  Ala.  69.    See 

•*  when  it  is  alleged,  as  it  is   in    this  also  Carlisle  v.  State,  76  Ala.  75. 

case,  that  the  defendant  *  feloniously,  Indiana. —  Abbott  v.  State,  59!"^. 

designedly,    and    with    intent  to  de-  70;  Todd  t\  State,  31  Ind.  514. 

fraud,' etc.,  *  did  falsely  pretend,' etc.,  Iowa. —  State  v,   Daniels,  90  Iowa 

the  implication    from    the    language  491 ;  State  v.  Grant,  86  Iowa  216 

thus  used  is  so  strong  as  to  amount  to  Louisiana. —  State  v,  Lewis,  41  La- 

an  express  charge  of  a  scienter,  that  Ann.  590. 
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by  way  of  inference   or  argument.^ 

6.  Specifloations  of  Pretenses— a.  In  General.— The  indictment 
must  specify  what  the  false  pretenses  are,  and  must  set  them  out 
in  such  terms  that  the  defendant  may  know  what  he  is  called 

Maine, —  State  v.  Philbrick,  31  Me.  State  v.  Smallwood,  68  Mo.  192,  i  Crim. 

401.  L.  Mag.  667. 

Mussackusetts,  —  Com.  v.  Dean,  no  An  indictment  for  obtaining  monej 

Mass.  64;  Com.  v.  Hooper,  104  Mass.  bj  false  pretenses  alleged  that  the  de- 

549;  Com.  V.  Coe,  115  Mass.  481 ;  Com.  fendant  made  certain  false  pretenses, 

V.  Strain,  10 Met.  (Mass.)  521;  Com.  f.  and '*  then  and  there  asked  and  re- 

Wil^us,  4  Pick.  (Mass.)  177;  Com.  v.  quested"  the  person  defrauded,  '*  in 

Lannan,  i  Allen  (Mass.)  590.  consideration  thereof,  to  pay  and  de- 

Michigan. — People  v,  Wakelj,  62  liver  "to  the  defendant  the  money  in 

Mich.  297 ;  People  v.  Getchell,  6  Mich,  question.    It  was  held  that  the  indict- 

496.  ment  sufficiently  set  forth  the  defend- 

Missouri. —  State  7^  Smallwood,  68  ant's  purpose  in  making  the  false  pre- 

Mo.   192;   State  v.  Kain,  118  Mo.  5;  tenses.    Com.  v.  Howe,  132  Mass. 250, 

State  V,  Chapel,  117  Mo.  639;  State  v,  4  Crim.  L.  Mag.  287. 

Benson,  no  Mo.  18;  States.  Scott,  48  1.  In  Com.  v.  Dean,  no  Mass.  64,  it 

Mo.  422.  was  held  that  under  Mass.  Gen.  Stat., 

Montana, — ^Territory!;. Underwood,  c.  161,  §  54,  providing  for  the  punish- 

8  Mont.  131.  ment  of  one  procuring  a  signature  by 

Nebraska, —  Jacobs  v.  State,  31  Neb.  false  pretenses,  with  intent  to  defraud, 

33.  an  indictment  is  bad  if  it  contains  no 

NevtTorh, — Clarkv.  People,  2  Lans.  allegation  of    the    intent  to   defraud 

(N.  Y.)  329;  Scott  V,  People,  62  Barb,  other  than  a  statement  that  the  jurors 

(N.  Y.)  62.  "  say  and  present "  that  the  defendant. 

North  Carolina, —  State  v,   Burke,  "  in  the  manner  aforesaid,  designedly, 

108  N.Car.  750.   See  also  State  i;.Gar-  by  a  false  pretense  and  with  intent  to 

ris,  98  N.  Car.  733.  defraud,"  procured  the  signature.     In 

Pennsylvania, ^-^om,  v,    Adley,   i  this  case  it  was  said  by  Morton,   J., 

Pearson  (Pa.)  62.  that  '*  the  concluding  clause,  that '  so 

Texas, — Stringer  v.  State,   13  Tex.  the  jurors  aforesaid,  upon  their  oaths 

App.  522;  Jones  v.  State,  8  Tex.  App.  aforesaid,  do  say  and  present  that  said 

64^.  Dean,  *  *  *  in  the  manner  aforesaid, 

Vermont. — State  v,  Switzer,  63  Vt  designedly,  by  a  false  pretense  and  with 

604.   But  see  State  v.  Bacon,  7  Vt.  219.  intent  to  den-aud,  obtained  the  signa- 

Wyoming. — Haines  v.  Territory,  3  ture  of  said  Sears,*  is  a  statement  of  a 

Wyoming  167.  legal  conclusion  from  the  facts  pre- 

England, — Reg.  v.  James,  12  Cox  C.  ->  viously  charged.    The  conclusion  does 

C.  127.                                           .  not  follow  from   the  premises.     The 

SnAetont  AUegattons  of  Intent. — An  only  allegation  of  an  intent  to  defraud 
indictment  under  Wag.  Mo.  Stat.,  ^  is  made  argumentatively,  and  as  a 
47,  p.  461,  for  obtaining  the  property  legal  inference  from  facts  stated,  and 
of  one  H.  M.  under  false  pretenses,  that  inference  is  unsound." 
after  setting  out  the  false  pretenses  re-  In  Texas  a  contrary  doctrine  was 
sorted  to,  and  charging  that  they  were  formerly  held  as  to  inferring  the  in- 
unlawfully,  wilfully,  knowingly,  felo-  tent,  but  was  overruled  in  the  later 
niously,  and  designedly  made  by  the  case  of  Stringer  v.  State,  13  Tex.  App. 
defendant,  averred  that  H.  M., relying  520.  In  this  case  White,  P.  J.,  said: 
on  them  as  being  true,  delivered  his  **  We  are  aware  that  a  contrary  doc- 
property  to  the  defendant;  and  further  trine  was  held  in  Tomkins  v.  State,  33 
charged  that,  by  means  of  these  false  Tex.  228.  In  that  case  the  court  say . 
pretenses,  the  defendant  unlawfully,  'The  indictment  sets  out  with  great 
etc.,  obtained  said  property  from  said  precision  and  particularity  all  the  facts 
H.  M.  with  intent  to  defraud  and  cheat  going  to  constitute  the  crime,  and  it  is 
said  H.  M.  It  was  held  that  the  in-  but  in  accordance  with  the  rulings  of 
dictment  was  not  insufficient  as  failing  this  court  that,  when  the  facts  going 
to  allege  that  the  false  pretenses  were  to  make  out  the  case  are  well  pleaded, 
made  with  intent  to  cheat  and  defraud,  the  law  will  infer  the  intent  of  the  ac< 
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upon  to  answer,  and  that  the  court  may  determine  whether  the 
crime  charged  has  in  fact  been  committed.^     This  rule  has,  how- 

cused  to  commit  the  crime,  as  sane  639;  State  v.  Fleming,  117  Mo.  377; 

men  are  presumed  to  intend  the  plain  State  v.  Kain,   1x8  Mo.  5;  State  v. 

and    obvious  consequences    of    their  Benson,  no  Mo.  18;  State  t7.  Porter,  75 

acts.    The  pleader  may,  if  he  prefer,  Mo.  171;  State  v.  Claj,  100  Mo.  571; 

charge   the  conclusion    of    law,    and  State  v.  Chunn,  19  Mo.  335 ;  State  v. 

prove  the  facts  from  which  the  legal  Newell,  i  Mo.  348 ;  State  v.  Terrj,  109 

conclusion  is  derived  and  is  the  proper  Mo.  601 ;  State  v,  McChesner*  16  Mo. 

and  necessary  sequence.'     No  author-  App.  359;State  v.  BonneIl,46Mo.395. 

ity  is  cited  in  support  of  the  rule  an-  Neiv  Hampshire. — State  v,  Parker, 

nounced  in  the  last  sentence,  and  in  43  N.  H.83. 

our  opinion  the  well-settled  authority  New  Tork,  —  People  v.   Gates,  13 

is  now  all  the  other  way.'*  Wend.  (N.  Y.)3ii ;  People  v.  Stone,  9 

Altomatlye  Allegation.  —  Where  by  Wend.  (N.  Y.)  191 ;  People  v,  Haynes, 
statute  the  intent  is  allowed  to  be  al-  11  Wend.  (N.  Y.)  557;  Thomas  v, 
leged  in  the  alternative,  "to  injure  or  People,  3A  N.  Y.  351;  People  v.  Con- 
defraud,"  the  averment  of  an  intent  to  ger,  I  Wheel.  Cr.  Cas.  (N.  Y.  Ct. 
defraud,  alone,  is  sufficient.     White  v,  Sess.)  448. 

State,  86  Ala.  69.     See  also  Carlisle  v.  There  is  now  no  such  offense  under 

State,  76  Ala.  75.  the  Penal  Code  of  New  York  as  obtain- 

1.  Alabama. — Beasley    v.  State,    59  ing  property  under  false  pretenses.    It 

Ala.  3o;  O'Connor  v.  State,  30  Ala.  9.  is  included  under  the  general  term  of 

Arkansas, — Burrow  v.  State,  is  Ark.  "larceny."     People   ».    Jeffery  (Su- 

65;   Moffatt   V.  State,    11    Ark.    171;  preme    Ct.),   14    N.   Y.    Supp.  8I37; 

State  v.  Vandimark,  35  Ark.  396;  Mc-  People  v,  Dumar,  106  N.  Y.  502.    In 

Kenzie  v.  State,  11  Ark.  594.  this  last  case,   as    to    the  allegation 

California. — People    v.   McKenna,  of  the    offense,    Danforth,    J.,  said: 

81  Cal.  158.  "  But  the  general  principle  of  pleading 

Florida. — Hamilton  v.  State,  16  Fla.  has  not  been  substantially  changed. 

288;   Scarlett  v.  State,  25  Fla.  717.  Under  either  system  an  offense  consists 

Georgia, — Hathcock  v.  State,  88  Ga.  of  certain  acts  done  or  omitted  under 

91 ;  Jones  v.  State,  93  Ga.  547.  certain  circumstances,  and  under  nei- 

Illinois. — Cowen  v.  People,  14  111.  ther  is  any  indictment  sufficient  which 

348 ;  West  V.  People,  137  111.  189.  does  not  accurately  and  clearly  allege 

Indiana. — Keller  v.  State,  51  Ind.  all  the  ingredients  of  which  the  offense 

zii;  Musgrave  v.  State,  133  Ind.  297.  is  composed,  so  as  to  bring  the  ac- 

Iowa. —  U.    S.    V,    Ross,    i    Morr.  cused  within  the  true  meaning  and  in- 

(lowa)  164;  State  v.  Cadwell,  79  Iowa  tent  of  the  statute  defining  the  offense." 

473.     But  see  State  t;.  Joaquin,  43  Iowa  North  Carolina. — State  v.  Boon,  4 

131.  Jones  L..  (N.  Car.)  463;  State  v.  Sher- 

Kansas. — State  v.  Palmer,  40  Kan.  rill,  95  N.  Car.  663 ;  State  v.  Holmes, 

474 ;  In   re  Schurman,  Petitioner,  40  82  N.  Car.  607. 

Kan.  533.  0>liV.~Dillingham  v.  State,  5  Ohio 

Kentucky.  —  Glackan    v.    Com.,    3  St.  280. 

Mete.  (Ky.)  334;  Com.  v.  Moore,  11  Pennsylvania. — Com.  v.  Frey,  50 

Ky.  L.  Rep.  971.  Pa.  St.  245;  Com.  v.  Daniels,  a  Pan. 

Maine. —  State  v.  Roberts,  34  Me.  Eq.  Cas.  (Pa.)  333;  Com.  v.  Galbraith, 

330;  State  V.  Mayberry,  48  Me.  218;  24  Leg.  Int.  (Pa.)   117;  Com.  v.  Mc- 

State  V.  Ripley,  31  Me.  386.  Kisson,  8  S.  db  R.  (Pa.)  420;  Com.  v. 

Maryland.  —  State,  v.   Scribner,    2  Dennis,  i  Pa.  Co.  Ct.  Rep.  278;  Com. 

Gill  &  J.  (Md.)  246.  V.    Gillespie,    7    S.  A   R.  (Pa.)  469; 

Massachusetts. — Com.  v.  Goddard,  Com.  v.  Wallace,  114  Pa.  St.  4M;  Com. 

4  Allen  (Mass.)  312;  Com.  V.Wallace,  v.  Usner,  6  Lane.  (Pa.)  121;  Com.  v. 

16  Gray  (Mass.)  221 ;  Com.  v.  Walker,  Hoover,  6  Lane.  (Pa.)   129;  Com.  v. 

108  Mass.  309.  Bracken,  14  Phila.  (Pa.)  142. 

Michigan.  —  People  v.    Arnold,  46  Tennessee. — ^Bowen  v.  State,  9  Baxt. 

Mich.  2&.  (Tenn.)  45. 

Missouri.  —  State  v,  Cameron,  117  Texas. — Warrington  v.  State,  i  Tex. 

Mo.  371;  State  v.  Chapel,   117  Mo.  App.  168. 
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ever,  been  changed  by  statute  in  some  jurisdictions.' 

Thus  an  indictment  is  insufficient  which  charges  that  the 
defendant  obtained  property  "designedly,  and  by  a  false  pre- 
tense, and  with  intent  to  defraud,"  etc.,*  or  "by  means  of  divers 
false,  fraudulent,  and  unlawful  pretenses."*  So  an  indictment 
is  insufficient  which  charges  tnat  the  defendant  did  "falsely 
pretend"  that  certain  property  was  sound,*  or  one  which 
charges    that   defendant    was  a  common  cheat,  and  "did,  by 

Vermont — State  v,  Johnson,   i  D.  as  to  what  will  be  sufficient  compliance 

Chip.   (Vt)   129;  State  v,  Keach,  40  with    this  requirement.    Some  deci- 

Vt.  1 13.  sions  hold  that  it  is  not  necessary,  in 

Wisconsin, — State  v.  Green,  7  Wis.  order  to  inform    the  accused  of  the 

676.  nature  and  cause  of  the  charge  against 

United  States, — U.  S.  v,  Beatty,  60  him,  that  the  indictment  should  set  out 

Fed.  Rep.  740.  and  detail  the  facts  and  circumstances 

England, — Rex  v.  Mason,  2  T.   R.  constituting  the  cheat,  fraud,  etc.,  but 

581;  Rex  V.  Munoz,  a  Stra.  1127;  Rex  that,  as  provided  for  hy  section  1561, 

V.  Plestow,  I  Campb.  494.  Rev.  Stat  1879,  and  section  3826,  Rev. 

The  following  rule  was  laid  down  Stat  1889,  "  it  shall  be  deemed  and  held 

by  De  Grej,  C.  T.,  in  Rex  v.  Home,  2  a  sufficient  description  of  the  offense  to 

Cowp.  682:  *'Tne  charge  must   con-    charge  that  the  accused  did,  on , 

tain  such  a  description  of  the  crime  unlawfully  and  feloniously  obtain,  or 
that  the  defendant  may  know  what  attempt  to  obtain  (as  the  case  maybe), 
crime  it  is  which  he  is  called  upon  to  from  *  *  *  his  or  her  money  or  prop- 
answer;  that  the  jury  may  appear  erty,  by  means  and  by  use  of  a  cheat 
to  be  warranted  in  their  conclusion  of  or  fraud,  or  trick  or  deception,  or  false 
'guilty'  or  *not  guilty'  upon  theprem-  and  fraudulent  representation  or  state- 
ises  aelivered  to  them ;  and  that  the  ment,  or  false  pretense  or  confidence 
court  may  see  such  a  definite  crime  game,  or  false  and  bogus  check  or  in- 
that  they  may  apply  the  punishment  strument,  or  coin  or  metal,  as  the  case 
which  the  law  prescribes.  ♦  *  *  As  to  may  be,  contrary,"  etc.  State  v.  Fan- 
the  matter  to  be  charged,  whatever  cher,  71  Mo.  401 ;  State  v.  Connelly, 
circumstances  are  necessary  to  consti-  73  Mo.  235 ;  State  v.  Williams,  77  Mo. 
tute  the  crime  imputed  must  be  set  311 ;  State  t;.  Norton,  76  Mo.  180;  State 
out"  V.  Dennis,  80  Mo.  590. 

1.  In  llarylaiid,  before  the  Act  of  These  cases  have,  however,  been 
1835,  ^'  3^9'  It  was  necessary  that  the  overruled  as  to  this  point  by  later  cases, 
false  pretenses  by  means  of  which  the  which  hold  that  such  form  does  not 
goods  or  money  had  been  obtained  sufficiently  describe  the  offense,  and 
should  be  specifically  set  forth  in  the  that  the  statute  is  unconstitutional  in 
indictment,  with  the  allegation  of  their  that  it  deprives  the  accused  of  the  con- 
falsity  to  the  knowledge  of  the  defend-  stitutional  guaranty  that  *'  in  all  crim- 
ant,  so  that  the  court  could  determine  inal  prosecutions  the  accused  shall  en- 
whether  they  came  within  the  meaning  joy  the  right  •  *  ♦  to  be  informed  of 
of  the  statute.  But  the  statute  now  the  nature  and  cause  of  the  accusa- 
provides  (Code,  art.  27,  ^  288)  that  tion."  State  v.  Clay,  100  Mo.  571; 
"in  any  indictment  for  false  pretenses,  State  v.  Terry,  109  Mo.  621;  State  v, 
it  shall  not  be  necessary  to  state  the  Benson,  no  Mo.  18 ;  State  v.  Cameron, 
particular  false  pretenses  intended  to  117  Mo.  371;  State  v.  Chapel,  117  Mo. 
be  relied  on  in  proof  of  the  same,  but  639;  State  v,  Fleming,  117  Mo.  377; 
the  defendant,  on  application  to  the  States.  Kain,  118  Mo.  5.  But  see  State 
state's  attorney  before  the  trial,  shall  v.  Morgan,  112  Mo.  202. 
be  entitled  to  the  names  of  the  wit-  2.  Hamilton  v.  State,  16  Fla.  288. 
nesses  and  a  statement  of  the  false  pre-  3.  Burrow  v.  State,  12  Ark.  65. 
tenses  intended  to  be  given  in  evi-  4.  Such  indictment  was  held  to  set 
dence."    State  v.  Blizzard,  70  Md.  387.  forth  only  a  false  affirmation.     State  v. 

In  IDfltoiirl  there  has  been  some  divi-  Holmes,  82  N.  Car.  607.   See  also  Com. 

sion  of  opinion  among  the  authorities  v.  Hoover,  6  Lane.  (Pa.)  129. 
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divers  false  pretenses,  and  divers  false  tokens,  cheat  and 
defraud,"  etc.* 

Whm  tlM  VklM  PretoiiMt  Caudit  in  Wordi,  an  indictment  has  been  held 

sufficient  which  sets  them  out  as  uttered,  without  explaining 
their  meaning.^ 

1.  State    V,    Johnson,    i    D.  Chip,  defendant  made    use.     State  v.  Mc- 

(Vt.)  129.  Chesnej,  90  Mo.  lao. 

lAiiifflcleBt  SetUngOiit  of  PretenaeB. —  S.  State  v.  Call,  48  N.  H.  ia6.    See 

An  information  charging  that  defend-  also  Skiff  v.  People,  2  Park.  Cr.  Rep. 
ant  *'did  unlawfullj,  knowingly,  and  (N.  Y.  Supreme  Ct.)  139. 
designedly,  bj  false  and  fraudulent  rep-  It  does  not  appear  necessary  to 
resentations  and  pretense^,  defraud'*  describe  the  false  pretenses  more  par- 
one  T.  of  certain  property,  describing  ticularly  than  they  were  shown  or 
it,  but  which  alleges  none  of  the  facts  described  to  the  party  at  the  time,  and 
constituting  the  fraud,  is  insufficient,  in  consequence  of  which  he  was  im- 
as  Pen.  Code  Cal.,  §  953,  subd.  3,  pro-  posed  upon.  2  East  P.  C.  837. 
vides  that  an  indictment  must  be  direct  According  to  Mr.  Wharton,  **  this 
and  certain  as  to  ''the  particular  cir-  must  be  taken  with  some  qualification, 
cumstances  of  the  offense  charged,  since,  as  in  perjury  and  libel,  it  is  prop- 
when  they  are  necessary  to  constitute  er  and  necessary  that  language  other- 
a  complete  offense.''  Feople  t;.  Mc-  wise  unintelligible  should  be  explained 
Kenna,  81  Cal.  158.  for  the  instruction  of  the  court.  Other- 

By  (kfloT  of  a  False  Pretense.  —  If  the  wise,  a  court  in  error  or  arrest  of  judg- 

indictment  charges  that    money   was  ment  could  not  say  that  the  pretenses 

obtained  by  color  of  a  false  pretense,  it  constituted  an   indictable  offense."  a 

is  bad.     State  v,  Chunn,  19  Mo.  233.  Whart.  Cr.  Law  (8th  ed.),  ^  1220. 

'*Gheat  and  Defraud."  —  The  words  An  indictment  for  cheating  by  false 
"cheat  and  defraud"  are  commonly  pretenses  which  sets  forth  a  certificate 
used  in  the  language  of  etliical  writers  of  stock  as  the  false  token  is  sufficient 
and  of  conversation,  to  designate  acts  without  setting  forth  the  manner  in 
which  are  fraudulent  but  to  which  the  which  it  could  be  used  to  deceive, 
law  imputes  no  illegality,  as  puffing  a  Com.  v.  Coe,  115  Mass.  481. 
man's  goods,  etc.  Alone,  and  without  As  is  one  which  charges  that  the  de- 
qualifying  words,  they  are  insufficient  fendant  *'  did  *  *  •  falsely  pretend  and 
to  describe  an  offense.  State  v.  Park-  represent  *  *  *  that  a  certain  metallic 
er,  43  N.  H.  83.  medal  and  substance  *  *  *  was  a  good 

AUeglBff  ikztlOle  to  Be  *<  All  Bight." —  and  current  gold  coin  called  an  eagle," 

An  indictment  charging  that  defendant  etc.    Com.  v,  Nason,  9  Gray  (Mass.) 

represented  a  horse  which  he  traded  125. 

to  prosecutor  to  be  **  all  right,  whereas  beiilng  FalM  Oertllleatoa. — An  indict- 
in  truth  and  in  fact  the  said  horse  was  ment  charging  that  the  defendants, 
not  all  right,  but  diseased  to  such  an  who  were  officers  of  a  corporation,  did 
extent  as  to  render  him  almost  entirely  *'  knowingly  and  designedly  issue  *  *  * 
worthless,"  is  too  vague  and  indefinite,  four  certain  false  certificates  of  own- 
and  a  motion  in  arrest  of  judgment  ership,  each  for  the  sum  of  one  hnn- 
after  conviction  was  properly  allowed,  dred  shares  of  the  capital  stock  of," 
State  V.  Lambeth,  80  N.  Car.  393.  etc.,  is  sufficient.    West  v.  People,  137 

By  Means  of  a  Certain  Trick  and  De-  111.  189. 

ceptlon,    etc. — An    indictment    under  Bq^resentatlooi  ai  to  Oredtt.— An  in- 

Mo.  Rev.  Stat.  1879,  $  1561,  charging  dictment  which  alleged  that  the  de- 

that  the  accused,  at  a  certain  time  and  fendant   *'did  falsely  pretend,"  etc., 

place,    "did  with   intent,"  etc.,  "to  "that  he  [naming  defendant]  was  a 

feloniously  cheat  and  defraud,  unlaw-  person  of   wealth    and    credit,"  was 

fully,"  etc.,  "by  means  and  by  use  of  held  to  be  sufficient.     People  v.  Con- 

a  certain  trick  and  deception,  and  by  ger,    i   Wheel.  Cr.  Cas.  (N.  Y.  Ct 

means  and  by  use  of  certain  false  and  Sess.)  448. 

fraudulent  representations,"   etc.,    is  Sale  of  Hone. — An  indictment  suffi- 

bad  because  it  does  not  sufficiently  set  ciently  charges  the  crime  of  false  pre- 

forth  the  trick  or  device  of  which  the  tense  in  the  sale  of  a  mare,  which  sets 
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*.  All  Details  of  the  Fraud.— It  is  not,  however,  neces- 
sary  that  the  indictment  should  set  out  all  the  details  of  the 
fraud  if  it  specifies  the  pretenses  with  such  particularity  that  the 
court  is  enabled  to  determine  whether  or  not  they  come  within 
the  statute.*  If  there  are  several  pretenses,  the  indictment  need 
set  out  only  one  of  them.*  If,  however,  several  are  set  out, 
proof  of  one  will  be  sufficient  to  sustain  the  indictment.*  And 
if,  upon  its  face,  the  indictment  charges  the  offense  with 
requisite  precision  and  formality,  such  indictment  will  not  be 
quashed  on  the  ground  that  it  contains  immaterial  allegations, 
or  that  some  one  pretense  charged  is  not  properly  charged.* 

c.  Relation  to  Existing  Facts.— The  indictment  must  set 

out  the  pretenses  in  such  terms  that  it  may  appear  to  the  court 
that  they  were  false  representations  by  the  accused  of  existing 
facts,  or  that  they  related  to  past  events.^ 

out  that  the  defendant  represented  that  ing  causes  might  have  been  inadequate 

the  mare  was  sound  in  limb  and  body,  to  produce  the  result."     Caton,  J.,  in 

whereas,  in  truth,  said  mare  was  and  Cowen  v.  People,  14  III.  348. 
had  been  broken  down  in  her  loins,        8.  State  zk  Vandimark,  35  Ark.  396 ; 

and  that  defendant  knew  these  repre-  Beasley  v.  State,  59  Ala.  20.    See  also 

sentations  to  be  false.    State  v,  Sher-  State  v.   Mills,  17  Me.  211;  State  v, 

rill,  95  N.  Car.  663.  Dunlap,  24  Me.  77 ;  People  v.  Havnes, 

In  Fair  and  Uflnal  Course  of  Trade.  11  Wend.  (N.  Y.)  557;  Com.  v,  Mor- 

— In  an  indictment  it  was  charged  that  rill,  8  Cush.  (Mass.)  571 ;  Britt  v.  State, 

the  accused  represented  that  **  he  then  9    Humph.    (Tenn.)   31;     Cowen    v, 

and  there  wanted  to    buy  goods  on  People,  14  111.  348;  Rex  v,  Ady^  7  C. 

credit  *  *  •  in    the     fair    and    usual  &  P.  140,  32  E.  C.  L.  469;  Reg.  v.  Eng- 

honest  course  of  trade,"  etc.,  and  that  lish,  12  Cox  C.  C.  171. 
the  goods  were  delivered  on  the  faith        False  ReiireBentatlonB   BOngled  wltli 

of    that   representation.    The  indict-  Tme. — Where  the  goods  were  obtained 

ment  was  held  sufficient  without  a  more  bj  false  representations  mingled  with 

specific  statement  of  the  transaction,  trueones,  if  the  false  are  separable  from 

State  V.  Jordan,  34  La.  Ann.  1219.  the  true,  and  are  material,  and  if  they 

False    Bepreseatatlons. — ^An    indict-  had  a  material  influence  in  effecting  the 

ment  which  alleges  that  the  defendant  fraud,  they  alone  may  be  alleged  in 

procured  the  signature  of  another  to  a  the  indictment  or  accusation,  and  the 

note  by  means  of  *'  false  representa-  conviction  will  be   upheld    although 

tions,"  sufficiently  charges  the  crime  other  representations,  not  false,  con- 

of  cheating  by  false  pretenses.     State  stituted  a  material  part  of  the  induce- 

V.  Joaquin,  43  Iowa  131.  ment  on  which  the  prosecutor   gave 

1.  Rapalje  on  Larceny  and  Kindred  the  credit  and  parted  with  his  goods. 
Offenses,  ^  419;  People  v.  Oyer  &  T.  Hathcock  v.  State,  88  Ga.  91. 

Ct.,  83  N.  Y.  436;  Skiff  V,  People,  2  4.  Com.  t;.  Stevenson,  127  Mass.  446; 

Park.  Cr.  Rep.   (N.  Y.  Supreme  Ct.)  Com.  v,  Parmenter,  121  Mass.  354. 

139;  People  V.  Crissie,  4  Den.  (N.  Y.)  5,  State  v.  Colly,  39  La.  Ann.  841; 

525;  State  V.  Joaquin,  43   Iowa  131;  Glackan  v.  Com.,  3  Mete.  (Ky.)  232; 

Reg.  V.  Jarman,  14  Cox  C.  C.  48.  Scarlett  v.  State,  2C  Fla.  717;  Bonnell 

2.  State  V.  Vandimark,  35  Ark.  396;  v.  State,  64  Ind.  498;  CliiTord  v.  State, 
Thomas  v.  People,  34  N.  Y.  351 ;  Beas-  56  Ind.  249;  Rex  v.  Douglas,  i  Moo. 
ley  V.  State,  59  Ala.  20.  C.  C.  462.    See  also  State  v.  Dickson, 

todnolng  Ganse.— **  If  the  main  in-  88  N.  Car.  643;  State  v.  Phifer,  65  N. 

ducing    cause    of   the    imposition    is  Car.  321;  State  v,  Mangum,  116  N. 

stated  in  the  indictment,  that  is  suffi-  Car.  998 ;  Com.  v,  Haughey,  3  Mete, 

cient,  although  there  may  have   been  (Ky.)  223 ;  Reg.  v.  Henshaw,  9  Cox 

other    minor    false    pretenses    made  C.  C.  472. 

which  had  their  influence,  and  possi-  Insuffldeiit  Allegations  of  Kiiiiting Facts, 

biy  without  wh/ch  these  main  indue-  — An  indictment  which  alleged  that 
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d.  Description  of  Written  Instrument.— In  accordance 

with  the  general  rule  that,  whenever  a  written  instrument  enters 
into  an  offense  as  a  part  or  basis  thereof,  or.  when  its  proper  con- 
struction is  material,  the  instrument  should  be  set  out  in  the 
indictment,*  it  is  held  that  where  property  or  money  is  obtained 
by  means  of  a  written  instrument,  the  indictment  charging  the 
offense  should  set  out  such  instrument.*  It  is  not  essential, 
however,  that  the  tenor  of  the  writing  be  given;*  but  where  the 
instrument  itself  is  not  set  out  in  the  exact  words,  such  a  descripn 
tion  thereof  must  be  given  as  will  indicate  its  nature  and  con- 
tents.* 

the  defendant  falsely  pretended  that  State  v.  Green,  7  Wis.  676;  Scott  v, 

**  H.  P.  was  to  give  him  [the  defend-  State,  27  Tex.  App.  264. 

ant]  ten  shillings,  and  that  the  said  T.  Olieatliig  I17  Mortgage. — An  indict- 

was  going  to  allow  the  said  T.  C.  ten  ment    which    alleges    that   defendant 

shillings  a  week,  for  the  benefit  of  his  fraudulently  procured  goods  bj  means 

health,"  was  held  not  to  be  a  sufficient  of  a  false  and  fraudulent  chattel  mort- 

allegation  of  a  false  pretense  of  an  ex-  gage,  in  writing,  executed  bj  defendant 

isting  fact.    Reg.  v.  Henshaw,  10  Jur.  on    certain  cattle,    when    in   fact  he 

N.  S.  595.  owned  no  cattle,  but  which  fails  to  set 

An  indictment  alleged  that  the  de-  out  the  mortgage,  is  fatallj  defective, 

fendant  falsely  pretended  that  a  sum  of  Hardin  v.  State,  25  Tex.  App.  74. 

money,  parcel  of  a  certain  larger  sum,  8.  Com.  v,  Coe,  115  Mass.  481;  Bak- 

was  **  due  and  owing"  to  him  for  work  er  v.  State,  14  Tex.  App.  332. 

which  he  had  executed  for  the  prose-  4.  2  Whart.  Cr.   Law^   (8th  cd.),  \ 

cutors.    This  was  heH  not  to  be  an  1217;  Com.f.Stone,  4  Met.(Mass.)43; 

allegation  of  a   false  pretense    of  an  Rex  v.  Cartwright,  R.  &  R.  C.  C.  106. 

existing  fact,  as  the  allegation  in  the  An    indictment    for    swindling  bj 

indictment  might  be  satisfied  by  evi-  means  of  a  false  chattel  mortgage  and 

dence  of  a  mere  matter  of  opinion,  fraudulent   verbal    representations  is 

either  as  regarded  fact  or  law.    Reg.  v,  not  sufficient  to  charge  the  offense, 

Oates,  I  Jur.  N.  S.  429.  unless  it  sets  out  the  alleged  mortgage 

1.  Baker  v.  State,  14  Tex.  App.  332 ;  in  hcec  verha^  or  unless,  stating  good 
White  V.  State,  3  Tex.  App.  605 ;  Fer-  reason  why  the  alleged  mortgage 
guson  V.  State,  25  Tex.  App.  451.  could  not  be  so  set  out,  it  sets  it  out  in 

**  When  the  setting  out  the  instru-  substance.     Ferg^on  v.  State,  25  Tex. 

ment  in  the  indictment  cannot  afford  App.  451. 

the  court  information,  it  is  unnecessary  If  an  indictment  for  attempting  to 
that  it  should  be  set  out.  *  *  •  It  ap-  obtain  money  under  false  pretenses 
pears  to  me  that  all  the  cases  show  that  charges  the  attempt  to  have  been  made 
where  the  instrument  has  been  re-  by  means  of  a  paper  writing  purport- 
quired  to  be  set  out  in  the  indictment  ing  to  be  an  order  for  money,  and  the 
something  has  turned  on  the  construe-  instrument  cannot  be  considered,  as 
tion."  Wilde,  C.  J.,  in  Reg.  v,  Coul-  stated  in  the  indictment,  to  be  such 
son,  I  Den.  C.  C.  592.  an  order,  the  indictment  is  bad.    Rex 

2.  State  V.  Dyer,  41  Tex.  520;  Wills  v.  Cartwright,  R.  &  R.  C.  C.  106. 

V.    State,    24    Tex.    App.    400 ;    Fer-  Promissory  Note. — An  indictment  for 

guson  V.  State,  25  Tex.  App.  451 ;  Bak-  falsely  representing  an  instrument  of 

er  v.  State,  14  Tex.  App.  332;  Hardin  writing  in  the  form  of  a  promissory 

V,  State,  25  Tex.  App.  74;  Oliver  v.  note  to  be  a  draft,  and  thereby  obtain- 

State,  37  Ala.  131;  Com,  v,  Coe,  irg  ing   money  for  it,   is   not  sufficient. 

Mass.  481.    See  also  State  v.  Layman,  The  indictment  should  show  in  what 

8  Blackf.  (Ind.)  330.  particular  the  instrument  is  defective. 

If  a  written  instrument  enters  as  an  State  v.  Dyer,  41  Tex.  520;  Wills  r. 

inducement  into  the  offense  of  swin-  State,  24  Tex.  App.  400. 

dling  by  false  pretenses,  it  should  be  Bufflelent  Desoilptlon  of  Instrumnft.— 

set  out  as  in  an  indictment  for  forgery.  An  indenture  whereby  the  party  of 

Dwyer  v.  State,  24  Tex.   App.   132 ;  the  first  part  agrees  to  deliver  to  the 
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7.  Averment  of  Acts  by  Accused. — In  an  indictmenf  for  swin- 
dling by  false  pretenses  the  commission  of  the  acts  by  the  accused 
should  be  averred  positively  and  clearly,  and  not  inferentially.* 

8.  Names  of  Parties  Defiranded. — An  indictment  for  obtaining 
money  or  goods  by  false  pretenses  should,  according  to  the 
weight  of  authority,  set  forth  the  name  of  the  person  defrauded 
or  whom  it  was  attempted  to  defraud  *  and  the  omission  of  such 
averment  will  render  the  indictment  invalid.* 

If  the  Name  of  Such  Person  is  Not  Known,  this  fact  should  be  averred 
in  the  indictment  as  a  reason  for  not  setting  it  out.* 

party  of  the  second  part  his  crop  of  tence  occur  specifications  of  the  goods 
cotton  planted,  as  a  securitj  for  the  obtained,  the  false  pretense  by  which 
payment  of  a  sum  of  money,  upon  they  were  obtained,  and  the  name  of 
default  in  the  payment  of  which  the  the  person  from  whom  they  were  ob- 
party  may  sell  such  crop,  is  suffi-  tained.  In  such  case  it  is  to  be  pre- 
ciently  described  as  a  deed  of  trust  in  sumed  that  the  intent  to  defraud  had 
an  indictment  for  obtaining  money  by  clear  reference  to  the  owner  of  the 
falsely  pretending  that  said  sum  had  goods.  State  v.  Lewis,  41  La.  Ann.  590. 
been  paid.  Oliver  r.  State,  37  Ala.  134.  Under  an  indictment  for  obtaining 
An  indictment  for  false  pretenses  'money  or  chattels  by  false  pretenses 
in  the  sale  of  real  estate  did  not  in  (Ala.  Code,  §  4370),  an  intent  to  injure 
terms  allege  that  the  deed  was  sealed,  or  defraud  must  be  alleged  and  proved ; 
but  set  forth  the  deed,  the  attesting  but  it  is  not  necessary  to  aver  the 
clause  of  which  so  stated.  It  was  held  name  of  the  person  intended  to  be  in- 
to be  sufficiently  averred  that  the  in-  jured  or  defrauded,  and  it  is  sufficient 
strument  was  under  seal.  Webster  v.  to  prove  an  intent  to  injure  or  defraud 
People,  17  Wkly.  Dig.  197.  the  owner,  or  any  person  having  the 

1.  Dwyer  v.  State,  24  Tex.  App.  possession  and  custody  of  the  money 
132.  See  also  State  v.  Crooker,  95  or  chattels.  Mack  v.  State,  63  Ala.  138. 
Mo.  389;  State  v.  Stowe  (Mo.   1896),  8.  State  v.  Horn,  93  Mo.  190. 

33  S.  W.  Rep.  799;  People  t'.McKenna,  An  indictment  under  Mo.  Rev.  Stat., 

81  Cal.  158.  ^  1561,  for  cheating  and  defrauding, 

But  it  has  been  held  in  Washington  which  follows  the  form  authorized  by 

that  specific  allegations  that  false  rep-  said  section,  must  set  out  the  name  of 

resentations  were  made  for  the  pur-  the  person  defrauded  or.  attempted  to 

pose  of  obtaining  goods  are  not  neces-  be   defrauded ;    and  where  it  was  al- 

sary,  if  such  fact  is  necessarily  implied  leged  that  the  intent  was  to  cheat  and 

from  the  language  used  in  the  indict-  defraud  "certain   persons,   firms,  and 

ment.     State   v.   Bokien  (Wash.),  44  corporations,  tlien  and  there  compos- 

Pac.  Rep.  889.  ing  a  voluntary  association  known  as 

2.  State  V.  Horn,  93  Mo.  190;  State  the  'Brewers'  Association  of  St.  Louis 
t/.  McChesney,  90  Mo.  120;  State  f.  and  East  St.  Louis,'  "  the  indictment 
Dowd,  95  Mo.  163 ;  In  re  Schurman,  is,  in  this  particular,  fatally  defective. 
Petitioner,  40  Kan.  533 ;  State  v.  Wood-  State  v.  McChesney,  90  Mo.  120. 
son,  5  Humph.  (Tenn.)  55;  Reg.  v.  "Divers  Persons." — ^An  indictment 
Sowerby  (1894),  2  Q^  B.  173;  Rex  v.  for  selling  by  false  weights,  in  Tcnnes- 
Douglass,  I  Campb.  212.  Contra^  see^  must  specify  the  person  to  whom 
State  V.  Blizzard,  70  Md.  385;  State  the  sale  was  made.  It  is  not  sufficient 
v.  Burke,  108  N.  Car.  750;  Sill  i;.  Reg.,  to  charge  that  the  defendant  sold  to 
r    El.  &  Bl.  553,  72  E.  C.  L.  553.  "  divers  persons. "     State  t;.  Woodson, 

The    fact    that,  in    an   information  5  Humph.  (Tenn.)  55. 
charging  the  commission  of  the  offense        Amendment. — An  indictment  for  false 

of    obtaining  goods   under  false   pre-  pretenses  may  be  amended  by  substi- 

tenses,  the  phrase  "with  intent  to  de-  tuting  a  different  name  for  that  of  the 

fraud "  is  employed,   instead   of    the  person  to  whom  the  false  representa- 

phrase  ''with  intent  to  defraud  him  of  tions  are  alleged  to  have  been  made. 

the  sajne,"  is  of  no  special  significance,  Reg.  v.  Ford,  M.  L.  R.  7  Q^  B.  413. 
when  it  appears  that  in  the  same  sen-        4.  Where    the  name  of  the   pers^^n 
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Part&ersldp. — 'Where  the  pretenses  were  made  to  a  partnership, 
the  indictment  may  charge  that  they  were  made  to  such  partner- 
ship in  its  firm  name.* 

9.  Induoement  to  Part  with  Property. — In  accordance  with  the 
rule  that  an  indictment  must  allege  all  the  material  facts  neces- 
sary to  be  proved  in  order  to  secure  a  conviction,*  an  indictment 
for  obtaining  property  by  false  pretenses  should  allege  that  the 
pretenses  were  relied  upon  by  the  person  defrauded,  and  that  by 
means  of  such  false  pretenses  he  was  induced  to  part  with  the 
possession  of   the  property  acquired   by  the  defendant'    No 

sought  to  be  cheated  or  defrauded  is  Iowa. — State  t>.  Neixneier,  66  lom 

unknown,  the  statutory  form  of  indict-  634;  State  v.  Dowe,  27  Iowa  273. 

ment  cannot  be  resorted  to,  but  the  Kansas, — State  v.  Metsch,  37  Kan. 

indictment  must  be  drawn  according  222. 

to  the  rules  of  the  common  law,  and  Maine. — State  v.  Philbrick,  31  Me. 

the  trick  and  deception,  or  false  and  401. 

fraudulent  representation,  must  be  set  Massachusetts. — Com.    v.  Goddard, 

forth  with  particularity;  and  the  fact  4  Allen  (Mass.)  312;  Com.  v.  Lannan, 

that  the  name  of  the  party  intended  to  i  Allen  (Mass.)  590;  Com.  v.  Lee,  149 

be  cheated  or  defrauded  is  not  known-  Mass.   179;  Com.  v.  Strain,  10  Met. 

to  the  grand  jury  should  be  averred  as  (Mass.)   521;    Com.   v.  Dunleay,  153 

a  reason  for  not  setting  it  forth.    State  Mass.   330;  Com.  v.  Harley,  7  Met. 

V.  McChesney,  90  Mo.  120.  (Mass.) 462 ;  Com.  v.  Hooper,  i04Mass. 

1.  State  V.  Williams,  103  Ind.  235.  549;  Com.  v,  Lincoln,  11  Allen  (Mass.} 
Ayennent  of  Intent  to  Defiraud  Member  233;  Com.   v.  Howe,   132  Mass.  250; 

of  Finn. — On  an  indictment  for  uttering  Com.  v.  Jeflfries,  7  Allen  (Mass.)  548; 

and  publishing  a  forged  bank  bill,  with  Com.   v.   Coe,    115   Mass.  481;  Com. 

an  intent  to  defraud  P.  P.,  the  indict-  v.   Parmenter,   121    Mass.  354;  Com. 

ment  is  supported  by  proof  that  the  v.  Stevenson,  127  Mass.  446;  Com.  v. 

counterfeit  bill  was  passed  to  P.  P.  in  Dean,  no  Mass.  64. 

payment  for  goods  purchased  of  the  Michigan. — Enders    v.    People,  ao 

firm  of  P.  &  B.,  of  which  P.  P.  was  a  Mich.  233;  People  v,  Cline,  44  Mich, 

member,   good   money    belonging   to  290;  People  v.  Brown,  71  Mich.  296. 

the   firm  being  also  given  in  change.  Minnesota,  —  State    v,    Butler,  47 

Stoughton  V.  State,  2  Ohio  St  563.  Minn.  483;   State  v.  Thaden,  43  Minn. 

Prlnolpal  and  Agent. — An  indictment  325. 

charging    that     the    pretenses     were  Mississippi, — Denley  v.  State  (Miss, 

made   to  a  certain  party  will  be  sus-  1893),  12  So.  Rep.  698. 

tained  by  proof  that  they  were  made  Missouri. — State  v.  Bonnell,  46  Mo. 

to  an  agent  of  such  party,  and  through  395;  State  v.  Saunders,  63  Mo.  4S2; 

him  communicated   to  his  principal.  State  t^.  Small  wood,  68  Mo.  192;  State 

Com.   V.  Call,  21  Pick.  (Mass.)   515;  v.  Vorback,  66  Mo.  168 ;  State  t».  Even, 

Com.  V.  Harley,  7  Met.  (Mass.)  462.  49  Mo.  542. 

2.  State   V.    Philbrick,  31  Me.  401 ;  Montana. — ^Territory  v.  Underwood, 
People  V.Gates,  13  Wend.  (N.  Y.)3ii.  8  Mont.  131. 

8.  -^/fl*flWtf.—-C  Opel  and  v.  State,  97  Nebrasha. — Cowan  f.  State,  22  Neb. 

Ala.  30;   Tennyson  v.  State,  97  Ala.  519. 

78 ;  Cowles  v.  State,  50  Ala.  454.  New  Hampshire. — State   v.    King 

Connecticut. — State    v,    Penley,    27  (N.  H.),  34  Atl.  Rep.  461. 

Conn.  587.  New   Torh. — People  v.  Conger,  i 

Florida.— V^n^xy  v.  State,   18  Fla.  Wheel.   Cr.  Cas.  (N.    Y.    Ct.   Scss.) 

191 ;  Ladd  v.  State,  17  Fla.  215.  448;  People  v.   Jefferey,  82  Hun  (N. 

Indiana. — ^Jones   v.   State,   50    Ind.  Y.)  409;  People  v.  Rice,  128  N.Y. 649; 

473;  State  V.  Williams,  103  Ind.  235;  People  xk  Herrick,  13  Wend.  (N.  Y.) 

State  V.  Orvis,  13  Ind.  569;  Johnson  v.  88;  People  v,  Higbie, 66  Barb.  (N.Y,) 

State,  II  Ind.  481 ;  Clifford  v.  State,  131 ;  People  v,  (rates,   13  Wend.  (N. 

56  Ind.  245;  State  v.  Conner,  no  Ind.  Y.)  311 ;  Clark  v.  People,  2  Laos.  (N. 

469;  Todd  V.  State,  31  Ind.  514.  Y.)  329. 
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general  rule  can  be  laid  down  as  to  the  phraseology  of  such 
averments,  but  their  sufRciency  or  insufficiency  is  illustrated 
by  the  cases  set  out  in  the  notes.* 

loU  induoemAiit. — It  has  been  held  in  some  decisions  that  the 
false  pretense  must  be  the  sole  inducement  which  caused  the 

Ohio, — ^Norris  v.  State,  35  Ohio  St.  tions  were  made,  or  parted  with  his 

317-  property  by  reason  of  such  represen- 

Oregon. — State  v,  Bloodsworth,  35  tations.     Com.    v,    Lannan,   i   Allen 

Oregon  83.  (Mass. )  590. 

Tennessee. — State  v.  Tate,  6  Humph.  An  indictment  alleging  that,  to  ob- 

(Tenn.)  424.  tain  credit,   certain  false   representa- 

Tenas. — ^Hightower  v.  State,  33  Tex.  tions  were  made,  and  tliat  by  means 

App.  451 ;  Mathena  ik  State,  15  Tex.  of  such  representations  certain  goods 

App.  473;  Ervin  V.  State,  11  Tex.  App.  were  obtained  by  defendant  from  A  B 

536 ;  Lutton  i/.  State,  14 Tex.  App.  518 ;  "on  credit,"  was  held  not  to  show  that 

Curtis  V,  State,  31  Tex.  Crim.  Rep.  39.  the  goods  were  delivered  in  pursuance 

West  Virginia. — State  v.  Hurst,  11  of  the  representations.     State  v.  Wil- 

W.  Va.  54.  Hams,  103  Ind.  335. 

Wisconsin, — State  v.  Green,  7  Wis.  Bnllloient  ATennents. — ^An  averment 

676.  in  an  indictment  that  by  means  of  cer- 

Wyoming, — Haines  v.  Territory,  3  tain  false  representations  the  defendant 

Wyoming  168.  did  obtain   the  signature  of  a  person 

England, — Reg.  v.  Closs,  Dears.  &  named  to  a  deed  executed  by  him  is 

B.  C.  C.  460;  Reg.  V,  Kelleher,  3  Ir.  a   sufficient   averment  that  such  per- 

L.  R.  II ;  Rex  v.  Reed,  7  C.  &  P.  848,  son  was  induced  by  the  representations 

33  E.  C.  L..  766.  to  affix  his  signature.     State  v.  Butler, 

Such   averments  may  be  necessary  47  Minn.  483. 

even  where  in  terms  the  statutes  re-  An  allegation  that  the  defendant  ob- 

quire  simply  that  the  property  shall  tained  money  as  a  loan,  "with  intent 

have  been  obtained  by  Uie  representa-  to   cheat   and  defraud,"  is  sufficient, 

tions  charged.     3  Bish.  on  Cr.  Proc.  Com.  v.  Coe,  115  Mass.  481. 

(3d  ed.),  i  176;  Johnson  v.  State,  11  An   allegation   that  ''by  means    of 

Ind.  481 ;  State  v.  Green,  7  Wis.  676.  which  false  and  fraudulent  pretenses" 

1.  InsufflolentAvennent  of  Inducement,  defendant  then  and  there  wrongfully 

—The  averment  in  an  information  for  and  fraudulently  obtained  a  specified 

obtaining  money  under  false  pretenses,  sum  of  money,  sufficiently  shows  that 

that  certain  representations  as  to  the  the  owner  relied  upon  the  pretenses  as 

quantity  and  value  of  the  land  which  true,  and  was  induced  thereby  to  part 

the  accused  was  about  to  sell  to  the  with  such  money.     State  v.  King  (N. 

party    to    whom    the   representations  H.),  34  Atl.  Rep.  461. 

were  made  were  false,  '*  bv  means  of  Omission  of  '*  Thereby." — ^An  indict- 

which  said  false  pretenses  "the  money  ment  omitted  the  word  **  thereby"  in 

was  obtained,  is  essentially  defective  attempting  to  charge  that,  induced  by 

if  no  facts  are  averred  showing  a  con-  the  false  representations,  the  party  de- 

nection  between  the  representations  frauded  parted  with  his  money.  It  was 
and    the  alleged    result.      Enders  v,  '  held  that,  the  meaning  being  clear,  the 

People,  30  Mich.  333.  indictment   should   be   deemed    suffi- 

An  indictment  for  obtaining  prop-  cient.      State  v.  Neimeier,   66   Iowa 

erty  by  false  pretenses,  which  alleges  634. 

that  the  defendant,  intending  to  cheat  Obtaining  of  Property  should  be  Al- 
and defraud  A,  made  to  him  certain  leged  In  TennB. — ^An  indictment  for  ob- 
false  representations  respecting  a  taining  property  by  fraudulent  repre- 
horse,  which  A  believed,  and,  being  sentations  should  charge  in  terms  that 
deceived  thereby,  was  induced  to  pur-  the  property  was  acquired  by  means  of 
chase  and  receive  the  horse  from  the  the  fraudulent  representations.  It  is 
defendant,  and  gave  and  delivered  to  not  sufficient  to  allege  that  the  owner 
the  defendant  certain  property  in  pay-  was  swindled  out  of  the  value  of  the 
ment  therefor,  does  not  sufficiently  set  property  by  means  of  fraudulent  rep- 
forth  that  A  purchased  the  horse  re-  resentations.  Epperson  v.  State,  4J 
specting  which  the  false  representa-  Tex.  79. 
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owner  to  part  with  the  property.*  It  is,  however,  safer  to  state 
the  rule  as  being  that  the  false  pretenses,  either  with  or  without 
the  cooperation  of  other  causes,  must  have  decisively  influenced 
the  owner's  action,  so  that  without  the  weight  of  such  pretenses 
he  would  not  have  parted  with  the  property  or  given  the  credit  * 
Implied  Belianoe. — Although  in  certain  states  the  indictment 
usually  contains  a  direct  allegation  that  the  person  alleged  to  be 
defrauded  believed  the  pretenses  to  be  true,  and  was  induced 
thereby  to  part  with  his  property,*  yet  it  may  be  stated  as  the 
general  rule  that  it  is  not  essential  expressly  to  allege  reliance 
upon  the  false  pretenses  by  the  person  defrauded,  but  that  such 
reliance  is,  of  necessity,  implied  from  the  averment  that  he  was 
induced  by  the  false  pretenses  to  part  with  the  possession  of  his 
property  or  to  do  the  act  complained  of.* 

1.  People  V.  Conger,  i  Wheel.  Cr.  the  purchase  of  an  article  of  property, 
Cas.  (N.  Y.  Ct.  Sess.)  448;  People  v,  was  held  bad  because  it  did  not  state 
Dalton,  2  Wheel.  Cr.  Cas.  (N.  Y.  that  the  person  whose  name  was  pro- 
Gen.  Sess.)  161.  cured  relied   upon  such  pretenses  as 

S.  People  V.  Ha/nes,   11   Wend.  (N.  true,  and  upon  the  faith  thereof  pur- 

Y.)  557;  People  v,  Herrick,  13  Wend,  chased  the  property,  and  in  considera- 

(N.  Y.)  87;  Com.  V.  Drew,  19  Pick,  tion  thereof  executed  the  note  set  out 

(Mass.)  179.      See  also  State  v.  Thatch-  in  the  indictment, 

er,  35  N.  J.   L.  445;  Smith   v.  State,  This  decision  was,  however,  modified 

5  Miss.  513 ;  Reg.  zk  Eagleton,  33  Eng.  in  the  later  case  of  Clifford  v.  State,  56 

.  &  £q.  540.  Ind.  245,  in  which  the  decision  of  the 

An  indictment  under  the  New  yer-  court  was  in  accordance  with  the  role 

sey  statutes  for  false  pretenses  must  ez-  as  laid  down  in  the  succeeding  note, 

hibit  a  pretense  which,  under  the  cir-  4.  People   v,   Jacobs,  35  Mich.  36; 

cumstances  stated,   had    an   apparent  Enders  v.  People,  20  Mich.  233 ;  State 

tendency  to  induce  the  prosecutor  to  v.  Bloodsworth,  25  Oregon  83 ;  People 

part  with    his    property.      Roper    v,  v.  JefFerey,  82  Hun  (N.  Y.)  409;  Feo- 

State   (N.  J.  1896),  33  Atl.  Rep.  969.  pie  v.  Rice  (Supreme  Ct.),  13  N.  Y. 

8.  Massachusetts, — Com.     v.     Dun-  Supp.    i6i ;    Clark  v.  People,  2  Lans. 

^*7f  ^53  Mass.  330;  Com.  v.  Nason,  9  (N.  Y.)  329;  State  v.  Vanderbilt,  27 

Gray   (Mass.)   125;  Com.  v.  Jeffries,  7  N.  J.  L.  328;  State  v.  Penley, 27  Conn. 

Allen  (Mass.)  548;  Com.  T'.  Lincoln,  II  587;   Clifford   v.    State,  56  Ind.  245; 

Allen  (Mass.)  233;  Com.  v.  Dean,  no  State  v.  Williams,  103  Ind.  235;  Baker 

Mass.  64;  Com.  v.  Hooper,  104  Mass.  v.  State,  14  Tex.  App.  332;  State  v. 

549;  Com.   V.   Parmenter,    121   Mass.  McConkey,  49  Iowa  499. 

35^;  Com.    V.   Stevenson,   127  Mass.  SuAolent  Ayerment  of  BaUanoa.^An 

440;   Com.  V,  Howe,   132  Mass.  250;  indictment  for    obtaining    goods   by 

Com.  V.  Lee,  149  Mass.  179.  false  pretenses  is  sufficient  if  it  alleges 

But  see  Com.   v.  Hulbert,   12  Met.  that  the  goods  were  obtained  by  the 

(Mass.)  446,  in  which  the  only  allega-  defendant  by  means  of  the  false  pre- 

tion  that  the  person  defrauded  believed  tenses,  and  if  the  fraudulent  intent  is 

the   representations   to   be   true,    and  particularly    stated,     without     other 

was  induced  thereby  to  part  with  his  averment  that  the  owner  relied  upon 

property,    is  that  by  means    of    said  and  was  induced  thereby  to  part  with 

false  pretenses  the  defendant  did  then  the  goods.     Norris  v.  State,  25  Ohio  St 

and  there  unlawfully  obtain  from  him  217.     In  this  case  the  court  held  that 

the  property  described.  **  the  facts  stated  in  the  indictment  are 

In  Indiana,   in  the  case  of  Jones  v.  such  that,  if  admitted  to  be  true,  it 

State,    50    Ind.    473,     an    indictment  would  be  clear  that  the  owner  did  rely 

charging  that  the  defendant  procured  upon  them  in  parting  with  its  goods.  * 

a  signature  to  a  note  by  false  pretenses.  The  statement  that  the  prisoner  ob- 

used  to  induce  the  person  whose  signa-  tained  the  money  by  means  of  false 

ture  was  thus  obtained  to  contract  for  pretenses  was   a  sufficient  allegation 
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^Kj^  Obtaining  Property. — It  has  also  been 

^  *^ment  must  show  the  connection 

\,'^^zu  '"  obtaining  of  the  property.* 

"^-'fh^b^      ^^^  Writings,  and  Signatures — a, 

^J^C^       ^^  -^  indictment  should  contain  a 

<^^^^«^  ^ed  to  have  been  obtained  by  the 

/  -i  -      ^SiJ^  A'al  rule  it  may  be  said  that  the  same 

*l»V*^                                         .  Hurst,  Anderson,  47  Iowa  142 ;  Rex  v.  Reed, 

^  7  C.  &  P.  848,  32  E.  C.  L.  766;  Reg.  t/. 

e   person  to  Martin,  L.  R.  i  C.  C.  56. 

\                                          jCS  were  made.  An  indictment  for  obtaining  goods 

•                                       jd  being  deceived  by  means  of  a  false  token  or  writing, 

-ed  by  reason  there-  which  fails  to  allege  that  the  token  or 
iitlj  avers  a  belief  in  writing  was  delivered  by  the  defendant 
-nses.    State  i;.  Vorback,  and  received  by  the  prosecuting  wit- 
ness in  exchange  or  payment  for  the 
•dictment  for  obtaining  goods  goods,  is  bad,  and  the  motion  to  quash 
.^e  pretenses,  charging  the  owner-  it  ought  to  be  sustained.     Wagoner  v. 
•p  in  the  firm,  and  that  the  pretenses  State,  90  Ind.  504. 
were  made  to  the  firm,  and  that  said  AUegatlon  of  DellYory  of  BognB  Draft. 
firm  **  relying  on  said  false  represen-  — An    indictment    for    swindling    by 
tations,"  etc.,  was  held  to  be  sufficient,  means  of  a  bogus  draft,  which  fails  to 
State  V,  Williams,  103  Ind.  235.  allege  that  the  draft  was  delivered  to 
Where  an  indictment  for  obtaining  or  accepted  by  the  injured  party  as  the 
property  under  false  pretenses  charged  consideration  upon  which  the  money 
that  the  prisoner,  with  an   intent  to  was  advanced,  is  bad.  Lutton  v.  State, 
defraud  one  A.  G.,  Jr.,  did  "falsely  14  Tex.  App.  518. 
pretend  and  represent  to  the  said  A.  KeceBslty  for  Setting  Oat  Gontract. — An 
G.,  Jr.,  for  the  purpose  of  inducing  indictment  for  false  pretenses  which 
the  said  A.  G.  to  part  with  a  yoke  of  does    not  set   out  the   contract   into 
oxen,  of  the  goods  and  chattels  of  the  which  the  prosecutor  was  induced  to 
said  A.  G.,  Jr.,  that,"  etc.,  **  by  which  enter  by  means  of  the  false  pretenses 
•aid  false  pretenses  he  [the  prisoner]  is  bad  on  a  motion  to  quash,  because  it 
then  did  unlawfully  obtain  from  the  does  not  show  why  or  how  the  prose- 
said  A.  G.,  Jr.,"  the  oxen  mentioned,  it  cutor  was  induced  by   means  of  the 
was  held  that  there  was  a  substantial  false  pretenses  to  part  with  his  prop- 
averment  that   the  prisoner  had  ob-  erty.     Jones  v.  State,  50  Ind.  473. 
tained  the  property  from  the  prosecu-  BepresentatloiiB    as    to    Accounts. — 
tor  by 'means   of  the  false  pretenses  Where  the  gist  of  the  charge  was  that 
nuide,  and  the  latter's  belief  therein,  the  accused  falsely  represented  that  a 
and  that  the  indictment  was  not  defec-  certain  account  was  good  and  collect- 
tive  in  that  particular.     Clark  v.  Peo-  ible,  and  that  he  could  and  would  as- 
ple,  3  Laos.  (N.  Y.)  329.  sign  it  to  the  prosecutor,  but  the  in- 
In  the  decision  in  this  case  the  court  dictment  did  not  allege   that  he  did 
said :  "  First  is  the  inducement,  and  assign  it,  or  that  the  prosecutor  paid 
then  follows  the  act  of  obtaining  the  for  it  relying  on  the  false  representa- 
ozen;the  latter  as  a  natural  and  inevit-  tion,  such  indictment  was  held  fatally 
able  consequence  of  the  former.     The  defective.     State  v.  Saunders,  63  Mo. 
fair  and  legitimate  construction  of  the  482. 

last  allegatioh  will  warrant  the  infer-  2.  Florida. ^L,add  v.  State,  17  Fla. 

ence  that,  inasmuch  as  the  prosecu-  215. 

tor  was  induced  to  part  with  the  oxen,  Indiana. — Markle   v.  State,  3   Ind. 

he  believed  the  statements  made,  and  535 ;  Smith  v.  State,  33  Ind.  159. 

thereby  the  oxen  were  unlawfully  ob-  Massachusetts. — Com.    v.    Walker, 

tained."  108  Mass.  309 ;  Com.  v,  Howe,  132  Mass. 

1.  State  V.  Orvis,  13  Ind.  569;  John-  250. 

son  V.  State,    11  Ind.   481;    State  v.  Missouri. — ^State  t;.  Crooker,  95M0. 

Philbrick,  31  Me.  401;    Com.  v.  Jef-  389;  State  v.  Stowe  (Mo.  1896),  33  S. 

fries,  7  Allen   (Mass.)   549;  State  v.  W.  Rep.  799; States. Clay,  100 Mo.  571. 

873  Volume  VIII. 


Eifential  AUagationB         FALSE  PRETENSES.  of  IndiotMit. 

certainty  of  description  is  essential  as  in  indictments  for  larceny.* 
The  description  of  the  property  should  be  reasonably  certain* 
and  should  not  be  in  the  alternative.'  In  short,  it  should  be  as 
particular  as  the  nature  of  the  case  permits,  in  order  that  the 
defendant  may  make  his  defense  intelligently,  and  that  he  may 
be  protected  in  the  event  of  a  second  prosecution  for  the  same 
offense.* 

AU  Property. — It  is  not  necessary,  however,  that  all  the  property 
obtained  by  the  defendant  should  be  specified.  It  is  sufficient 
that  some  valuable  thing  which  is  properly  described  was 
obtained  by  the  fraud,  and  proof  that  more  was  obtained  will 
not  make  a  variance.* 

New  yersey. — Hagerman  v.  State,  "  €k)odfl  and  Money." — ^An  indictment 

54  N.  J.  L.  104.  which  charges  that  the  defendant  ob- 

Nevf  Tork. — People   v.    Conger,  i  tained   "goods    and   money"  of  the 

Wheel.  Cr.  Cas.  (N.  Y.  Ct.  Sess.)448;  prosecutor  *'  to  the  value  of  fiftj  dol- 

People  V,  Parish,  4  Den.  (N.  Y.)  153.  lars"  is  insufficient.     It  should  describe 

North  Carolina. — State  v.  Reese,  83  the  goods  by  the  names  usually  appro- 

N.  Car.  637 ;  State  v.  Burrows,  11  Ired.  priated  to  them,  and  the  money  should 

L.  (N.  Car.)  477.  be  described  at  least  hy  the  amount,  as 

Ohio. — Redmond  v.  State,  35  Ohio  so  many  dollars  and  cents.    State  r. 

St.  81.  Reese,  63  N.  Car.  637. 

Pennsylvania. — Com.  v.  France,  2  **  A  Certain  Lot  of  DiyCkMda." — Where, 

Brews.  (Pa.)  568.  in  an  indictment,  the  onlj  description 

Texas, — Rosales  v.   State,  32  Tex.  of  the  property  is  "  a  certain  lot  of  drj 

App.  673.  goods,"  such  description  is  insufficient 

Virginia. —  Leftwich    v.    Com.,  20  Redmond  v.  State,  35  Ohio  St.  81. 

Gratt.  ( Va.)  716.  *<  Board  of  the  CkM>da  and  GliaftMls.'*— 

West  Virginia. — State  v.  Hurst,  11  An  indictment  charging  that  defend- 

W.  Va.  54.  ant,   bj    false    pretenses,  did    obtain 

Wisconsin. — State  v.  Black,  75  Wis.  **  board  of  the  goods  and  chattels"  of 

490;  State  V.  Kube,  ao  Wis.  217.  the  prosecutor  was  held  bad,  the  term 

1.  3  Chit.  Crim.  Law  999;  Markle  ''board"  being  too  general.  Reg.z'. 
V.  State,  3  Ind.  535 ;  Smith  v.  State,  McQuarrie,  22  U.  C.  Q-  B.  600.  See 
33  Ind.  159;  State  v.  Reese,  83  N.  Car.  also  State  v.  Black,  75  wis.  490. 
637;  People  V.  Conger,  i  Wheel.  Cr.  Number  of  Articles. — ^An  indictment 
Cas.  (N.  Y.  Ct.  Sess.)  448;  Redmond  for  obtaining  goods  by  false  pretenses 
V.  State,  35  Ohio  St.  81;  State  v.  which  sets  out  that  defendant  obtained 
Black,  75  Wis.  490;  State  v.  Kube,  20  by  false  representations  certain  house 
Wis.  225;  State  v.  Hurst,  11  W.  Va.  molding,  inside  doors,  corner  blocks, 
62 ;  Leftwich  v.  Com.,  20  Gratt.  (Va.)  and  finishing  boards  for  houses,  of  the 
716.  value  of  five  hundred  dollars,  contains 

But  see  Hagerman  v.  State,  54  N.  J.  a  sufficient  description  of  the  property 

L.  104,  in  which  the  court  holds  that,  without  stating  the  number  of  thearti- 

while  this  is  the  general  rule,  it  can-  cles  obtained.     Hagerman  v.  State,  54 

not  be  considered  as  a  settled  doctrine  N.  J.  L.  104. 
of  the  criminal  law  in  all  its  details.  6.  People  v.  Parish,  4  Den.  (N.  Y.) 

2.  Com.  V.  France,  2  Brews.  (Pa.)  153.  In  this  case  the  defendant  ob- 
568.  tained  from  the  prosecutors,  b/  means 

3.  An  indictment  charging  that  de-  of  false  pretenses,  conveyances  of  cer- 
fendant,  by  certain  false  pretenses,  tain  lands;  the  consideration  for  the 
"did  unlawfully  obtain  twenty-four  or  conveyances  was  in  the  shape  of  certain 
twenty-five  steers  or  head  of  cattle  bonds  and  mortgages.  The  indictment 
valued  at  the  sum,"  etc.,  is  bad  as  charged  the  obtaining  of  the  convey- 
being  in  the  disjunctive.  Com.  v.  ance  to  the  lands,  but  did  not  charge 
France,  2  Brews.  (Pa.)  568.  that  the  defendant  had  also  obtained 

4.  Hagerman  v.  State,  54  N.  }.  L.  from  the  prosecutors  promissory  notes 
104;  Baker   v.  State,  31  Ohio  St.  314.  for  balances  which  he  claimed  were 
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All0gatloik  of  YalM. — The  indictment  need  not  ordinarily  state 
any  particular  value  of  the  property  obtained.*  Such  allega- 
tion is  essential  only  where  the  punishment  for  the  offense 
depends  upon  the  value  of  the  property.* 

b.  Description  of  Money. — Where  money  has  been  obtained 
by  means  of  false  pretenses,  the  indictment  should  describe  it 
with  the  same  particularity  and  certainty  as  in  an  indictment  for 
larceny .•  According  to  some  of  the  modern  decisions  on  this 
question  it  would  seem  that  it  is  not  essential  to  set  out  the 
kind,  character,  and  denomination  of  the  money  alleged  to  have 
been  obtained,*  nor  to  aver  the  value  of  such  money.* 

due  to  him.     The  court  held  that  the  of  the  value  of  thirtj-four  dollars  and 

omission  did  not  constitute  a  variance ;  fifty-  one  cents. ''    No  excuse  was  given 

that  it  was  enough  that  the  defendant  whj  there  was  not  a  more  particular 

obtained  some  valuable  thing  bj  the  description  of  the  check,  and  the  in- 

fraud,  which  thing  was  properly  de-  dictment  was  held  bad  for  insufficiency 

scribed  in  the  indictment.     See  also  in  description  of  the  property  obtained. 

Com.  V.  Davidson,  i  Cush.  (Mass.)  33.  Bonnell  v.  State,  64  Ind.  498. 

1.  People  t;.  Stetson, 4 Barb.  (N.  Y.)  Dl^unctlve  Desoriptlon  of  Money. — 
151 ;  State  v.  Gillespie,  80  N.  Car.  396.  An  indictment  which  charges  that  de- 

2.  People  t;.  Stetson,  4 Barb.  (N.Y.)  fendant,  by  false  pretenses,  obtained 
151;  People  V.  Higbie,  66Barb.  (N.  Y.)  thirty  dollars,  described  as  follows,  to 
131;  State  V.  Ladd,  32  N.  H.  110;  wit,  thirty  dollars  in  treasury  notes 
State  V.  Gillespie,  80  N.  Car.  396.  of  a  given  denomination,  thirty  dollars 

8.  Jamison    v.   State,   37  Ark.   445 ;  in  silver  certificates  of  a  given  denom- 

Treadaway  v.  State,  37  Ark.  443 ;  Cain  ination,  etc.,  describing  the  thirty  dol- 

V.  State,  58  Ark.  43.     See  also  Barton  lars  so  obtained  in  six  different  ways, 

V.  State,  29  Ark.  68;  Connor  v.  State,  is  equivalent  to  an  averment  that  Uie 

29  Fla.  455 ;  Smith  v.  State,  33  Ind.  money  obtained  was  thirty  dollars  in 

159;  State  V.  Kroeger,  47   Mo.  530;  treasury  notes  or  in  silver  certificates, 

People  V.  Conger,  i  Wheel.  Cr.  Cas.  etc.,  and  is  bad  for  uncertainty.     Cain 

(N.  Y.  Ct.  Sess. )  448;  State  v.  Reese,  v.  State,  58  Ark.  43. 

83  N.  Car.  637;  Leftwich  v.  Com.,  20  4.  State  v.  Knowlton,  11  Wash.  512. 

Gratt.  (Va.)    716;    Fay    v.   Com.,   28  See,  in  this  connection,  article  Embbz- 

Gratt.  (Va.)  912;  State  v.  Hurst,  11  zlement,  vol.  7,  p.  426. 

W.  Va.  54;  State  v.  Kube,  20  Wis.  217.  **  Forty-siz  D6]lan  of  the  Money  aad 

iTwmfflfttwit  Deacrlptlon  of  Money. — In  Property  of." — ^An  indictment  for  ob- 

an  indictment   for    obtaining  money  taining  money  by  false  pretenses  may 

upon  a  false  pretense  it  is  not  sufficient  be  sustained  which  simply  alleges  the 

to  describe  the  money  as  *'  the  sum  of  obtaining  of  "  forty-six  cfollars  of  the 

ninety  dollars   in   United  States  cur-  money  and  property  of "  the   person 

rency;"  but  it  should  be  shown  what  defrauded,  without  setting  forth  that 

kind  of  United   States  currency  was  it  was  in  coin,  or  bank  bills,  or  United 

obtained.    Leftwich  v.  Com.,  20  Gratt.  States  treasury  notes.     Com.  v,  Lin< 

(Va.)7i6.  coin,  11  Allen  (Mass.)  233. 

An  indictment  for  obtaining  under  6.  An  averment    in  an  indictment 

false  pretenses  "  twenty-five  dollars  in  that  by  means  of  the  false  pretense 

money  of  the  personal  goods  and  chat-  charged  the  defendant  obtained  *'  sixty- 

tels  of,"  etc.,  was  held  bad  for  uncer-  five  dollars  in  money  "  was  held  to  be 

tainty.     Smith  v.  State,  33  Ind.  159.  sufficiently  definite  and  certain  without 

An  indictment  charged  that  the  de-  an  additional   averment  of  the  value 

fendant,  by  means  of  false  pretenses,  of  the   money.     Oliver   v.   State,    37 

obtained  "  the  check  of  the  said  John  Ala.  134. 

^^^Zi  Jr-»  •  •  *  upon  the  *Commer-  The  property  alleged  to  have  been 

cial  Bank  of  Cincinnati,'  for  the  sum  obtained  is  sufficiently  described  in  the 

of   thirty-four    dollars    and    fifty-one  words  "  the  sum  of  four  thousand  nine 

cents,  wnich  check  was  then  and  there  hundred  and   seventy-five  dollars   in 
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c.  Description  of  Written  Instruments,  Signatures. 

ETC. — Setting  Out  or  IdentUlylng. — Where  a  written  instrument  is 
obtained  by  false  pretenses,  such  instrument,  according  to  some 
decisions,  should  be  set  out.*  Where  the  instrument  is  not  set 
out  in  the  precise  words  thereof,  it  is  the  rule  that  such  a 
description  of  it  must  be  given  in  the  indictment  as  will  suffice 
to  identify  it  with  accuracy  and  certainty  when  offered  in  evi- 
dence.* It  is,  however,  held  to  be  a  sufficient  compliance  with 
this  rule  to  show  the  tenor  or  substance  of  the  instrument* 

An  Indiotment for  Obtuning  Signatoret  to  a  written  instrument  by  false 
pretenses  should  set  out  the  instrument  according  to  its  tenor  or 
substance.  Merely  to  describe  it  by  name  is  not  sufficient.* 
While  it  is  not  necessary,  in  order  to  constitute  the  offense,  that 
the  party  signing  should  actually  suffer  loss  or  injury,*  yet  it 
should  appear  that  the  instrument  signed  is  one  which  might 
work  injury  to  the  person  signing  it.® 

money  of  a  kind  and   description  to  ficient  to  describe  such  instrument  bj 

the  grand  jurj  unknown,  and  a  more  any  name  or  designation  bj  which  the 

particular  description  of  which  cannot  same  may  usually  be  known,  or  by  the 

now  be   given,  of  the  value  of  four  purport  thereof,  without  setting  out 

thousand  nine  hundred  and   seventy-  any  copy  or  fac-simile  of  the  instru- 

five  dollars."     People  v,  Dimick,  107  ment,  or  otherwise  describing  the  same 

N.  Y.  31.  or-the  value  thereof. 

An  averment  that  the  defendant  ob-  4.  Langford  v.  State,  45  Ala.  26. 

tained  **  divers  United  States  treasury  Amendment.  —  An     information   for 

notes,  and  divers  national  banknotes,  fraudulently  obtaining  a  signature  mav 

and  divers  fractional  currency  notes  of  be  amended  to  meet  the  objection,  for 

the   United   States,  •  »  *  amounting  instance,  that  the  paper  described  in 

in  the  whole  to  the  sum  of  one  hun-  it  varies  from  the  original  as  offered 

dred  and  fifty-eight  dollars,  and  of  the  in  evidence  in  omitting  the  name  of 

value  of  one  hundred   and  fifty-eight  the  place  prefixed  to  the  date.    People 

dollars,"  was   held  to  be  a  sufficient  v.  Mott,  34  Mich,  81. 

description   of  the  property,  without  5.  People  v.  Genung,  11  Wend.  (N. 

specifying  the  number  of  notes.    State  Y.)  18;  People  t'.  Galloway,  17  Wend. 

V.  Hurst,  II  W.  Va.  54.  (N.  Y.)  540;  People  v.  Crissie,  4  Den. 

1.  Baker  v.  State,  14  Tex.  App.  332.  (N.  Y.)  525.     See  also  People  v.  Stone, 

a.  Baker  v.  State,  14  Tex.  App.  332.  9  Wend.  (N.  Y.)   182. 

8.  In  Com.  v.  Coe,  115  Mass.  481,  The    signature    of    an     instrument 

an  indictment  charging  the  defendant  w^hich     cannot,     under    any    circum- 

with  obtaining   by   false   pretenses   a  stances,  affect  the  signer  if  he  proves 

"  check  and  order  for  the  payment  of  that  it  was  obtained  by  false  pretenses, 

money  *'  was  held  to  be  sufficient  with-  is  not  a  **  valuable  thing  "  within  the 

out  setting  forth  such  check  at  length,  meaning  of  section  171  of  the  Crimes 

Where  the  defendant  was  indicted  Act,  which  makes  it  a  misdemeanor  to 

for  obtaining,  by  false  pretenses,  an  or-  obtain  by  false  pretenses  money,  wares, 

der  from  the  board  of  commissioners  merchandise,    goods   or    chattels,   or 

for  the  payment  of   money  on  account  other    valuable  thing.      Robinson  r. 

of  the   support  of  a  pauper,  the  prop-  State,  53  N.  J.  L.  41. 

erty    obtained   was  held   to  be   suffi-  6.  Fenton  v.  People,  4  Hill  (N.  Y.) 

ciently  described  as    '*an    order    for  126;  Dord  -y.  People,  9  Barb.  (N.  Y.) 

the  sum  of  six  dollars,  issued  for  the  671 ;  State  v.  Prior,  30  Ind.  350. 

support  of  S."     State  v,  Wilkerson,  98  In  an  indictment  for  obtaining,  by 

N.  Car.  696.  false  pretenses,  the  signature  of  a  per- 

By  14  and  15  Vict.,  c.  100,  §  5,  in  an  son  to  a  written  instrument,  it  need 

indictment  for  obtaining  by  false  pre-  only  appear  that  the  instrument,  on  its 

tenses  any  instrument,  it  shall  be  suf-  face,  is  one  calculated  to  prejudice  the 
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Where  the  defendant  has  obtained  an  indorsement  to  a  check 
or  note,  and  has  thereby  obtained  money,  the  indictment  should 
charge  the  obtaining  of  the  signature,  and  not  of  the  money.* 

All  Elements  of  Offense. — The  indictment  should  aver  all  that  con- 
stitutes a  material  part  of  the  offense.* 

The  Yalne  of  the  Instrnment  to  which  the  signature  is  obtained  need 
not  be  alleged.* 

11.  Ownership. — The  indictment  must  allege  the  thing  ob- 
tained to  be  the  property  of  some  person,*  as  in  case  of  lar- 

partj  who  has  signed  it,  though  on  the  Obtaining  Drafts. — ^An  indictment  for 

facts  stated  in  the  indictment  it  would  swindling  one  out  of  a  draft  need  not 

be  void  for  fraud.     People  v.  Crissie,  set  forth  an  indorsement  on  the  draft, 

4  Den.  (N.  Y.)  535.  in  order  that  the  draft  may  be  admissi- 

Where,  in  an  indictment  for  obtain-  ble  in  evidence.     The  indorsement  is 

ing  an  indorsement  of  a  note  by  false  but  an  intrinsic  and  irrelevant  writing, 

pretenses,   the  note  was  set  forth  at  May  v.  State,  15  Tex.  App.  430. 

length,  and  it  thus  appeared  to  have  Where   defendant   obtains   by  false 

been  made  by  the  defendant,  and  pay-  pretenses,  from  his  debtor,  drafts  in 

able  to  the  order  of  the  prosecutor,  and  excess   of    his    debt,   the    indictment 

there  was   no  averment  that  the  in-  should   charge   the   obtaining    of  the 

dorsement  was  made  for  the  accom-  drafts,  and  not  the  excess  over  amount 

modation  of  the  defendant,  it  was  held  due.     Pruitt  t/.  State  (Ark.  1889),   xi 

that  the  indictment  was  defective  for  S.  W.  Rep.  822. 

want  of  such  averment,  the  presump-  1.  Baker  v.  State,  31  Ohio  St.  314; 

tion  being,  on   the  face   of  the   note  State  v.  Blauvelt,  38  N.  J.  L.  306.    See 

alone,  that  it  was  the  property  of  the  also  Dord  t;.  People,  9  Barb.  (N.  Y.) 

prosecutor  at  the  time  of  his  indorse-  671.     C^/w/arc  Wallace  v.  State,  2  Lea 

ment.     People  v.  Chapman,  4  Park.  (Tenn.)  29. 

Cr.  Rep.  (N.  Y.  Supreme  Ct.)  56.  2.  In  the  Ohio  Act  of  February  21, 

"  Warranty  Deed." — In  an  indictment  1873,  making  it  an  offense  to  procure 

for  obtaining,  by  false  representations,  by  any  false  pretense  or  pretenses  the 

a  party's  signature  to  a  deed,  the  aver-  signature  of  a  person  to  a  promissory 

ment  that  it  was  a  **  warranty  deed,"  note   **  as    the    maker    thereof,"    the 

which  means  that  it  was  a  deed  with  at  words  '*  as   the   maker"  constitute  a 

least  covenants  of  warranty,  shows  suf-  material  part  of  the  description  of  the 

ficiently  that  the  deed  may  prejudice  offense,   and  must  be  averred  in  the 

the  party  signing.     State  v,  Butler,  47  indictment.    Eliars  v.  State,  25  Ohio 

Minn.  483.  St.  385. 

Settiiig  Ont  Note  Verbatim. — Where  an  8.  People  v.  Jeflferey,  82   Hun   (N. 

indictment  for  obtaining,  by  false  pre-  Y.)  409. 

tenses,  a  signature  to  a  promissory  note  4.  Florida. — Ladd  v.  State,  17  Fla. 

sets  out  such  note  verbatim ,  it  is  not  215. 

necessary  to  aver  that  the  false  making  Illinois. — Thompson  v.   People,   24 

of  it  would  be  punishable  as  forgery.  111.  60. 

State  V,  Switzer,  63  Vt.  604.  Indiana. — Leobold  v.  State,  33  Ind. 

Obtaining  Signature  to  Ckmyeyance  of  484;  State  v.  Smith,  8  Blackf.  (Ind.) 

Land. — An  indictment  for  obtaining,  489;  Halley  t;.  State,  43  Ind.  509;  State 

by  false  pretenses,   a   signature  to  a  v.  Williams,  103  Ind.  235. 

conveyance  of  land,  must  aver  that  the  Maryland. —  State   v.    Blizzard,   70 

person  whose  signature  was  obtained  Md.  3^5. 

had  some  interest  in  the  land,  or  that  Missouri. — State  v.  Myers,  82  Mo. 

the  deed  contained  covenants  render-  558;  State  v.  Clay,  100  Mo.  571. 

ing  him  liable  to  an  action.     And  it  New  Tork. — People  v.  Krummer,  4 

must  describe  the  deed  so  fully  that  it  Park.  Cr.  Rep.   (Buffalo  Super.  Ct.) 

may  be  identified   by  the   record,   in  217. 

case  of  a  subsequent  prosecution  for  Pennsylvania. — Com.  v.  Graham, 

the  same  offense.     Dord  v.  People,  9  3  Kulp  (Pa.)  289. 

Barb.  (N.  Y.)  671.  Te^aj.— Mays  v.  Stete,  28  Tex.  App. 
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ceny ;  *  or  else  some  excuse  for  not  doing  so  must  be  stated, 
as  that  the  goods  belonged  to  one  unknown  to  the  prosecution  * 
The  omission  so  to  allege  ownership  is  a  fatal  defect,  and  will 
be  noticed  on  appeal,  upon  motion  in  arrest  of  judgment.* 

By  Stotute,  in  England  and  in  certain  of  the  United  States,  the 
necessity  of  alleging  ownership  of  the  thing  obtained  has  been 
abolished* 

484;  State  V,  Levi,  41  Tex.  563;  Wash-  an  indictment  for  obtaining  goods  bj 

ington  V,  State,  41  Tex.  583;  State  v,  false  pretenses,  it  is  sufficient  to  charge 

Vickerj,  19  Tex.  326.  the   ownership  of  the   goods  so  ob- 

Vermont. —  State  v,  Lathrop,  15  Vt.  tained   to  be  in  a  partnership  bj  it< 

279.  firm   name.     State  v.   Williams,   103 

Wisconsin.  —  Owens    v.    State,   83  Ind.  235. 

Wis.  496.  Propeity  of  Hiuband  OMalneA  from 

England. — Reg.  v.  Parker,  3  Q^  B.  Wife. — Where     money    was   obtained 

292,  43  E.  C.  L.  741 ;  Reg.  v.  Norton,  from  the  wife,  the  indictment  may  al 

8  C.  £  P.  196,  34  E.  C.  L.  350;  Reg.  V.  lege  ownership  in  the  husband,    ftep. 

Martin,  8  Ad.  &  El.  481,  35  E.  C.  L.  v.  Moseley,  7  Jur.  N.  S.  1108. 

443;  Sill  V.  Reg.,  16  Eng.  L.  &  Eq.  Property  of  Principal  OlitafBed  from 

375;    Reg.  ».  Godfrey,    Dears  &  B.  C.  Aipent. — Where    property  is  obtained 

C.  426;   Reg.  V.  Kendrick,  D.   &  M.  from  an  agent,  ownership  may  be  a!- 

208;  Reg.  V.  Walker,  10  U.  C.  Q.  B.  leged  to  be  in  his  principal.    Com.  r. 

465.  Call,  21  Pick.  (Mass.)  515. 

An  indictment  for  obtaining,  by  false  I^umfflclent    ATennent. — An   indict- 

pretenses,  the  signature  of  a  person  to  ment  for  obtaining  money  by  false pre- 

a  deed  of  real  estate  should  aver  that  tenses  charged  that  the  defendant  ob- 

the  prosecutor  owned  or  had  some  in-  tained  the  money  of  B  from  A  without 

terest  in   the  lands  described  in  the  showing  how  the  money  came  to  be- 

deed,  or  that  the  deed  contained  cove-  long  to  B.     On  demurrer  to  a  plea  to 

nants  rendering  him  liable  to  an  action,  this   indictment,   the   latter  was  held 

Dord  V.  People,  9  Barb.  (N.  Y.)  671.  bad,  and  judgment  was  gi%-en  for  the 

1.  State  V.  Lathrop,  15  Vt.  279;  defendant.  People  v.  Krummer,  4 
State  V.  Blizzard,  70  Md.  385 ;  Mays  v.  Park.  Cr.  Rep.  (Buffalo  Super.  Ct.) 
State,   28    Tex.    App.   484.     See  also  217. 

articles  Embbzzlbmbnt,  vol.  7,  p.  410;  Speoial  Property  Svfflcleiil  to  BnitaJn 

Larceny.  Arerment. — A  special  property  in  the 

2.  In  an  indictment  for  obtaining  thing  is  sufficient  to  sustain  the  aver- 
goods  by  false  pretenses,  it  is  necessary  ment.  2  Whart.  Cr.  Law  ( loth  ed.),  k 
to  allege  distinctly  and  positively,  as  1223.  Mack  t/.  State,  63  Ala.  138;  Britt 
in  case  of  larceny,  that  the  goods  were  v.  State,  9  Humph.  (Tenn.)  31. 

the  property  of  some  person  named,  4.  24  and  25  Vict.,  c.  96,  §  88. 
or  else  some  excuse  must  be  stated  for  In  Kentaeky  it  is  provided  by  Cr. 
not  naming  him,  as  that  the  goods  be-  Code,  §  128,  that  '*  if  an  offense  involve 
longed  to  some  person  to  the  jurors  un-  the  commission  of,  or  an  attempt  to 
known.  State  v.  Lathrop,  15  Vt.  279.  commit,  an  injury  to  person  or  prop- 
See  also  State  v.  McChesney,  90  Mo.  erty,  or  the  taking  of  property,  and  be 
120.  described  in  other  respects  with  sufii- 
But  if  the  grand  jury,  by  the  exer-  cient  certainty  to  identify  the  act,  an 
cise  of  ordinary  diligence,  could  have  erroneous  allegation  as  to  the  person 
learned  the  name  of  the  person,  an  injured,  or  attempted  to  be  injured, 
averment  that  the  name  of  such  per-  •  »  »  is  not  material."  Under  this 
son  is  unknown  is  not  permissible,  provision  it  was  held  that  an  indict- 
State  V.  Stowe  (Mo.  1896),  33  S.  W.  ment  which  described  the  money  ob- 
Rep.  799.  tained,  and  alleged  that  it  was  not  the 

3.  Washington  v.  State,  41  Tex.  ^83 ;  property  of  the  accused,  was  sufficient, 
Reg.  V.  Parker,  2  G.  &  D.  709;  keg.  though  it  alleged  that  the  monej  be 
V.  Martin,  8  Ad.  &  El.  481, 35  E.  C.  L.  longed  to  a  married  woman  who  was 
443.  shown  to   have    no    separate    estate. 

Ptopeitj  Omied  bj  Pftrtnen&lp.-=— In  Hennessy  v.  Com.,  88  Ky.  301. 
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12.  Acquisition  by  Defendant. — It  should  be  charged  in  the  in- 
dictment that  the  person  who  made  the  pretenses  obtained  the 
property ;  otherwise  the  indictment  is  defective  as  failing  to  state 
facts  constituting  a  public  offense.*  If  the  word  "  obtained  "  is 
not  used,  some  other  word  equivalent  thereto,  or  having  sub- 
stantially the  same  meaning,  must  be  employed.* 

Obtaining  InstnuiMnt. — Since  the  crime  of  obtaining  a  signature  to 
an  instrument  by  false  pretenses  is  not  complete  unless  there  is 
a  delivery  of  such  instrument,  an  indictment  which  fails  to 
allege  the  obtaining  of  the  instrument  is  insufficient.' 

Partieiilftr  Way. — It  is  not,  however,  necessary  to  state  the  par- 
ticular way  in  which  the  property  was  obtained.  An  averment 
that  it  was  delivered  to  and  obtained  by  the  defendant  is  suffi- 
ciently specific* 

In  Uaaoari  it  is  held  that  the  indict-  information)  <*  of  the  said  defendants, 

ment  should  charge  the  propertj  to  and  fully  relying  upon  and  believing 

belong  to  the  true  owner ;  a  variance  in  the  truth  thereof,  were   then  and 

in  this  particular  upon  the  trial  will  there  induced  to  part  with  their  owner- 

not,  under  Rev.  Stat.,  §  1820,  be  fatal  ship  of  and   in   the    said    thirty- two 

unless  the  trial  court  shall  find  it  to  be  hundred  dollars  to  the  said  [defend- 

material  to  the  merits  of  the  case,  or  ants],  and  did  then  and  there  part  with 

prejudicial  to   the  defense  of  the  de-  their    ownership    in    said    thirty-two 

fendant.     State  v.  Myers,  82  Mo.  558.  hundred  dollars  to  said  defendants,'' 

1.  People  V.  General  Sess.,  13  Hun  is  not  tantamount  to  an  allegation  that 

(N.  Y.)  395 ;  Willis  v.  People,  19  Hun  the  defendants  obtained   the   money. 

(N.  Y.)  84;  Skiflf  V,  People,  2  Park.  Connor  v.  State,  29  Fla.  455. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  139;        *<Pald"  Not  Eqnlyalentto '<01»talned." 

State  V.  Lewis,  26  Kan.  123 ;  Cannon  v.  —  An   information   that  only  alleges 

State  (Tex.  App.  1890),  15  S.  W.  Rep.  that  the  accused  was  **  paid"  money, 

117;    State    V,   Knowlton,   11   Wash,  checks,  and  drafts  by  the  party  alleged 

512.  to  be  defrauded,  and  nowhere  alleges 

In   the  case  of  People  v.   General  that    the    accused    *'  obtained "    any- 

Sesfl.,  13  Hun  (N.  Y.)  395,  it  was  ap-  thing,  nor  contains  equivalent  words, 

parently  held  that  it  might  be  suffi-  is  defective.     State  v.  Lewis,  26  Kan. 

cient,  in  order  to  uphold  such  allega-  123. 

tion,  to  show  that  the  property  was        That  Ono  Swindled ''did  Pay." — It  has 

received  by  some  other  person ;  but  in  been  held,  however,  that  an  informa- 

the  later  case  of  Willis  v.  People,  19  tion  which   alleges   that,   in   reliance 

Hun  (N.  Y.)  841  it  was  decided  that  upon  the  pretenses,  one  was  induced  to 

proof    of    receipt  by    a  third  person  pay,  and  did  pay,  defendant  a  speci- 

would  not  be  enough.  fied  sum  of  money,  sufficiently  avers 

▲Toxmeat  of DellTtrj  Alone  Xninfllclent.  that  such  sirni  of  money  was  obtained 

— An  averment  that  the  property  was  by  the  defendant.     State  v,  Knowlton, 

delivered  to  the  defendant  by  the  al-  11  Wash.  512. 

leged  swindled  person  is  insufficient.        8.  State  v,  McGinnis,  71  Iowa  685; 

Cannon  V.  State  (Tex.  App.  1890),  15  State  v.  Clark,  72  Iowa  30;  State  v, 

S-  W.  Rep.  117.  Jamison,  74  Iowa  613. 

S.  State  V,  Lewis,  26  Kan.  123.   The        *< Obtained"  Imports  D^Uvexy.  —  An 

word  contained  in  the  statute  must  be  allegation  of  delivery  of  a  note  to  de- 

cleatly  embraced  in   any  such  substi-  fendant  is  implied  from  an  averment, 

tutc.      Kennedy  v.  State,  34  Ohio  St.  in  the  indictment  that  he  "  obtained  " 

3*o-  the  signature  to  such  note.     State  v. 

**  IMd  Then  and  There  Part  with  Owner-  Switzer,  63  Vt.  604.    And  see  Fenton 

■Up." — An  allegation  that  the  party  v.  People,  4  Hill  (N.  Y.)  126;  Haines 

defrauded  "then  and  there,  by  reason  v.  Territory,  3  Wyoming  168. 
of  the  said  false  pretenses  "  (they  hav-        4.  Skiff  v.  People,  2  Park.  Cr.  Rep. 

ing  been  previously  set  forth  in  the  (N,  Y»  Supreme  Ct.)  139. 
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13.  legation  of  Pretenses. — While  it  is  not  necessary  that  an  in- 
dictment for  obtaining  goods  by  false  pretenses  should  negative 
all  the  pretenses  used,^  it  is  essential  that  it  should  negative 
such  material  pretenses  as  the  prosecution  expects  to  prove  false, 
by  such  specific  averment  as  will  suffice  to  give  the  defendant 
notice  of  what  he  is  to  prepare  to  defend.*  Such  averments  of 
falsity  should  be  as  specific  and  distinct  as  in  an  assignment  of 
perjury.*  Under  this  rule  an  indictment  is  insufficient  which 
charges  the  defendant  with  falsely  representing  an  instrument  of 
writing,  in  form  a  promissory  note,  to  be  a  draft,  and  thereby 
obtaining  money,  but  which  fails  to  show  in  what  particular  the 
instrument  was  defective.*     So  also,  where  the  charge  is  that 

1.  Peoples.  Stone,  9 Wend.  (N.Y.)     Whitnej  (K7.  1887),    3  S.  W.  Rep. 
182 ;  Skiff  V,  People,  2  Park.  Cr.  Rep.     533. 

(N.  Y.   Supreme  Ct.)  139.    See  also  Maryland, — State    v.  Blizzard,  70 

People  V.  Haynes,  11  Wend.  (N.  Y.)  Md.  385. 

557;  People  V.  Gates,   13  Wend.   (N.  Massachusetts. —  Com.  v.  Eastman, 

Y.)  311;   State  V.   Smith,    8  Blackf.  i  Gush.  (Mass.)  189,  48  Am.  Dec.  596; 

(Ind.)  /fig\  Hamilton  v,  Reg.,  9  Q^  B.  Com.  v.  Morrill,  8  Cush.  (Mass.)  571. 

371,  58  E.  C.  L.  271 ;  Rex  v.  Hill,  R.  &  Michigan. -^Veopie    v.    Behee,  90 

R.  C.  C.  190.  Mich.  356;  People  v.  Fitzgerald,  93 

It  is  no  gromid  for  arresting  judg-  Mich.  328;    People  v,   Reynolds,  71 

ment,  on  an  indictment  for  obtaining  Mich.  343;  People  v.  Lennox  (Mich, 

goods  by  false  pretenses,  that  one  of  1895),  dj.  N.  W.  Rep.  488. 

the  pretenses  set  forth  therein  is  not  Missouri. —  State  v.  De  Lay,  93  Mo. 

distinctly  negative,  provided  the  in-  98 ;  State  7\  Peacock,  31  Mo.  413 ;  State 

dictment  contains  an  allegation  of  one  v.  Bradley,  68  Mo.  140. 

or  more  false  pretenses,  upon  which  New    Torh.  —  People  v.    Stone,  9 

the  defendant  maybe  convicted,  which  Wend.  (N.  Y.)  182;  Skiff  v.  People, 

are  properly  negatived  and  established  2  Park.  Cr.  Rep.  (N.  Y,  Supreme  Ct) 

by  the  evidence.    Com.  v.  Morrill,  8  139;  People  v.  Haynes,  11  Wend.  (N. 

Cush.  (Mass.)  571.  Y.)  557 ;  Barber  v.  People,  17  Hun  (N. 

In  an  indictment  for  obtaining  money  Y.)  366;  Peoples.  Conger,  i  Wheel, 
by  falsepretenses,  it  is  sufficient  tostate,  Cr.  Cas.  (N.  Y.  Ct.  Sess.)  448;  People 
negate,  and  prove  one  false  pretense ;  v.  Winner,  80  Hun  (N.  Y.)  130; 
and  the  materiality  and  influence  of  Thomas  v.  People,  34  N.  Y.  351. 
such  pretense  is  a  question  for  the  jury,  North  Carolina. — State  t».  Burrows, 
unless  upon  the  face  of  the  indictment  11  Ired.  L.  (N.  Car.)  477;  State  t?. 
the  pretense  appears  to  be  clearly  im-  Pickett,  78  N.  Car.  458;  State  r.  Lam- 
material.  Thomas  v.  People,  34  N.  beth,  80  N.  Car.  393. 
Y.  351.  Ohio.  —  State  v.  Trislcr,  49  Ohio  St 

2.  Illinois. — Barton  v.  People,  135  583;  Redmond  t^.  State,  35  Ohio  St  81. 
111.  405.  Pennsylvania. — Com.   v.  Adley,  i 

Indiana. — Pattee  v.  State,  109  Ind.  Pearson  (Pa.)  62;    Com.  v.  Wallace, 

545;   State    V,    Long,    103  Ind.    481;  114  Pa.  St.  405;  Com.  v.  Rosenberg,  3 

Keller  v.  State,   51  Ind.  iii;  State  v.  Lane.  (Pa.)  75. 

Smith,  8  Blackf.  (Ind.)  489;  State  v.  Tennessee.— Tyler     v.     State,     2 

Timmons,  58  Ind.  98.  Humph.   (Tenn.)  37;  Amos  v.  State, 

Iowa. — State  v.  Webb,  26  Iowa  262.  10  Hiunph.  (Tenn.)  117;  Jim  v.  State, 

Kansas. — State  v.  Metsch,  37  Kan.  8  Humph.  (Tenn.)  603;  Britt  v.  State, 

222;  State  V.  Palmer,  50  Kan.  318.  9  Humph.  (Tenn.)  31. 

Kentucky. — ^The  indictment  is  fatally  Texas.  —  State  v.  Levi,  41  Tex.  561. 

defective  if  it  does   hot  negative  by  England.  —  Rex  v.  Pcrrott,  3  M.  « 

special  averment    the     matter    as  to  S.  379;  Hamilton  t^.  Reg.,  90^,6.271 1 

which  the  alleged  false  pretense  was  58  E.  C.  L.  271 ;  Rex  v.  Airey,  a  Bast  30. 

made.    Com.  v.  Sanders  (Ky.  1895),  ^'  State  v.  Peacock,  31  Mo.  413. 

32  S.  W.  Rep.  129.     See  also  Com.  v.  4.  State  v.  Dyer,  41  Tex.  520. 
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the  defendant  falsely  represented  himself  to  be  out  of  debt,  the 
indictment  should  allege  specific  sums  owed  by  him.^ 

It  is  not  necessary,  however,  that  the  indictment  should  aver, 
in  express  terms,  that  the  pretense  was  "  false."* 

14.  Conclnsioii. — The  indictment  being  for  a  statutoiy  offense 
should  conclude  "  contrary  to  the  form  of  the  statute/*  ^ 

IV.  JoiHDEB  OF  Otfehses. — Since  offenses  arising  out  of  the 
same  transaction  may  be  joined,  a  count  for  obtaining  goods  by 
false  pretenses  may  be  joined  with  counts  for  conspiracy  so  to 
obtain  the  goods,  in  jurisdictions  where  both  offenses  charged 
are  held  to  be  only  misdemeanors.^  Offenses  of  the  same  gen- 
eral nature,  belonging  to  the  same  family  of  crimes,  and  punish- 
able in  the  same  manner  though  with  different  degrees  of 
severity,  may  be  joined  in  different  counts  in  the  same  indict- 
ment.* Thus,  obtaining  money  by  false  pretenses  and  larceny 
from  the  person  may  be  joined  in  different  counts  in  the  same 
indictment,*  as  may  also  counts  for  embezzlement  and  for  ob- 
taining the  same  money  by  false  pretenses.'' 

V.  JoiHDEB  OF  COTTNTS. — It  is  the  usual  practice  to  join  sep- 
arate counts  in  the  one  indictment  in  order  to  meet  the  state  of 
facts  which  may  appear  upon  the  trial;  and  in  so  doing  only  one 

1.  Barber  v.    People,  17    Hun   (N.  indictment    charging    the    defendant 

Y.)  366.  with   obtaining  goods   by  false  pre- 

Where   the  charge   desired    to    be  tenses    (setting  out    such   statements 

made  in  an  indictment    is    that    the  and  representations)  sufficiently  nega- 

defendant  intended  to  cheat  the  plain-  tives  the  pretenses  by  the  averment 

tiff    out  of  twenty  acres  of  land,  the  that   **all  said  statements  and  repre- 

excess    in    quantity    over    thirty-five  sentations  were  false,  and  known  to  be 

acres,'  the  indictment  should  expressly  false   by    the    accused    when   made." 

aver  that  there  was,  in  fact,  such  an  Com.  v.  Whitney  (Ky.  1887),  3  S.  W. 

excess  of  twenty  acres.     State  v.  Bur-  Rep.  533. 

rows,  II  Ired.  £.  (N.  Car.)  477.  An  order  in  the  following  words: 

An  information  for  false  pretenses  *'  Messrs.  G.  and  L.  at  K.,  please  let 

alleged    that    the    respondent    repre-  the  bearer,  E.  Tyler,  have  five  dollars 

sented  that  he  was  collecting  money  in  goods  on  my  account.  *  *  ♦  R.  H. 

for  a  poor  woman,  naming  her,  whose  L."  is   negatived  with   sufficient  cer- 

son,  who  was  her  only  means  of  sup-  tainty  by  an  averment  in  the  following 

port,  had  been  killed  on  a  specified  day  words :  "  Whereas  in  truth  and  in  fact 

on  a  certain  railroad.     It  was  held  that  the  said  R.  H.  L.  never  did  write  or 

the  falsity  of  the  representations  was  send,  or  cause  to  be  written  or  sent, 

not  sufficiently  alleged  by  an  averment  any  such  letter  to  said  L.  and  G.  or 

that  the  respondent  was  not  authorized  any  one  else,  to  let  the  bearer  have 

to  collect  the  money,  and  that  there  any  amount  in  the  store  whatever." 

was  no  accident  on  the  railroad  named,  Tyler  v.  State,  a  Humph.  (Tenn.)  37. 

on  the  day  stated.     People  v.  Behee,  2.  Britt  v.  State,  9  Humph.  (Tenn.) 

90  Mich.  356.  31. 

In  an  indictment  for  obtaining  prop-  8.  2  Bish.  on  Cr.  Proc.  (3d  ed.),  ^ 

erty  by  false  pretenses,  where  it  is  164;  Reg.  v.  Walker,  10  U.  C.  Ot:,  B. 

charged  as  a  part  of  the  false  pretenses  465. 

that  certain  real  estate  was  falsely  rep-  4.  Thomas  v.  People,  113  111.  531. 

resented  to  be  free  from  prior  incum-  See  also  Lamkln  v.  People,  94  111.  501. 

brances,  the  prior  incumbrances  should  6.  Johnson    v.    State,    39  Ala.  62; 

be    set    out  or  described.    Keller  v,  Oliver  v.  State,  37  Ala.  134. 

State,  51  Ind.  iii.  6.  Johnson  v.  State,  29  Ala.  62. 

Bufflelant  AT«nii«nta  of  Falsity.-— An  T.  State  v,  Lincoln,  49  N.  H.  464. 
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offense  is  charged.  Thus  there  is  no  misjoinder  of  counts  in  an 
indictment  for  obtaining  money  by  false  pretenses  when  one 
count  alleges  that  the  pretenses  were  made  to  a  firm,  and  the 
other  counts  allege  that  the  pretenses  were  made  to  the  individ- 
ual members  of  the  firm.*  Obtaining  goods  from  one  person  by 
the  same  false  pretense,  twice  repeated  on  different  days,  con- 
stitutes only  one  transaction,  and  is  not  a  case  for  election  by  the 
prosecution.*  An  indictment  containing  two  counts,  one  charg- 
ing the  defendant  with  obtaining  property  under  false  pretenses, 
and  the  other  charging  him  with  obtaining  the  signature  to  a 
note  by  false  pretenses,  both  having  reference  to  the  same  trans- 
action, charges  but  one  offense.* 

VL  Joint  Offeitdebs. — False  pretenses  made  by  one  of  several 
parties,  in  pursuance  of  an  agreement  between  them,  are  charge- 
able against  all,  and  all  may  be  jointly  indicted.^ 

1.  Oliver  v.  State,  37  Ala.  134.     In  prosecution  will  not  be  required  toelect 

this    case     the    false     pretense     was  on  which  count  to  proceed.    State  v. 

charged,  in  different  counts,  to  have  Franzreb,  29  Ohio  L.  J.  129. 

been  made  to  *'  C.  B.  S.  and  C.  L.  S.,  2.  Beaslej  v.  State,  59  Ala.  30.    See 

who  were  at  the  time  members  of  a  also  West  v.  People,  137  111.  189. 

mercantile  firm  of  the  name  and  style  8.  State  v.  House,  55  Iowa  466. 

of  S.  & S. ;"  to " C.  B.  S.  ;'*  and  to  "C.  4.  Cowen    v.    People,    14  111.  348; 

B.  S.  and  C.  L.  S."  Jones  v,  U.  S.,  5  Cranch  (C.  C.)  647; 

Where  an  indictment  in  one  count  Com.    v,    Harley,     7    Met.    (Mass.) 

charges  the  defendant  with  obtaining  462. 

money  under  false  pretenses  from  a  Where  the  pretense  is  commonly 
certain  association,  and  in  the  second  conveyed  by  words  spoken  by  one  ac- 
count, from  the  treasurer  of  such  as-  fendant  in  the  presence  of  others  who 
sociation,  and  it  appears  that  in  both  are  acting  in  concert  together,  they 
counts  the  same  money,  the  property  niay  all  be  indicted  jointly.  Young 
of  the  association,  is  referred  to,  the  v.  Rex,  3  T.  R.  98. 
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FALSE  REPRESENTATIONS  AND  DECEIT. 

By  John  Lehman. 

I  BEKSDIES,  884. 

1.  Rescission,  884. 

2.  Action  on  the  Case,  88$. 

a.  In  General,  885. 

b.  Effect  of  Express  Contract  or  Warranty,  885. 

3.  Assumpsit,  887. 

a.  In  General,  887. 

b.  Effectof  Allegation  of  Fraud,  888. 

c.  Effect  of  Existence  of  Other  Remedies,  888. 

4.  Availability  in  Defense  of  False  Representations  and  Deceit,  888. 

5.  Equitable  Remedies,  890. 

a.  In  General,  890. 

b.  Rescission,  892. 

c.  Other  Appropriate  Relief,  893. 

H  Election  of  Eekebies— Necessity  and  Effect,  894. 

1.  In  General,  894. 

2.  Offer  to  Restore,  %i)^,  • 

m  Pabties,  896. 

IV.  Pleabihg  ahd  Pboof,  897. 

1.  At  Law,  897. 

a.  Intent  to  Deceive — Fraud,  897. 

b.  Representation  and  Falsity  Thereof,  899. 

c.  Scienter,  901. 

(i)  Allegation,  901. 
(2)  Proof,  903. 

{cC)  In  General,  903. 

{b)  Manner  of  Proof— Actual  Knowledge,  905. 

d.  Inducement  and  Reliance,  906. 

(i)  Allegation,  906.  • 

(2)  Proof,  907. 
^.   Damage — Allegation  and  Proof,  908. 
/.  Necessity  of  Pleading  Contract,  909. 
g,  foinder  of  Counts,  910. 
h.  Pleadings  in  Defense,  912. 

2.  7«  Equity,  913. 

V.  Pboyihce  of  Juby,  914. 
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Joint  OAndm.  FA  LSE  PRE  T^  ^  ^C-       **•»■«»«• 

offense  is  charged.     Thus  ther^ 
indictment  for  obtaining  mr 

count  alleges  that  the  pre*  PRETENSES,  anU, 

other  counts  allege  that  t*  .y  in  Execution  in  Suck  Cases, 

ual  members  of  the  firir  .A INST   THE   BODY  AND 

the  same  false  preter  ,  ante. 

stitutes  only  one  tr? 

prosecution.*     A^"  -^on — ^In  0«iiaral. — When  a  party  to  a  con- 

ing the  defenda*  -  to  enter  into  it  by  the  false  representations 

and  the  other  other  party  thereto,  he  may  rescind  the  con- 

note by  fals*-     ,^n  discovering  the  fraud.* 

action,  chr  ^  cwiideration  or  Spedflo  Property. — If,  in  such  a  transaction, 

VL  Jo*  ;r  /mposed  upon  has  parted  with  a  money  consideration, 

partie?  J-b^i^S  ^  suit  for  the  recovery  thereof  upon  rescinding  the 

able    \;ict't^  or  if,  by  reason  of  the  imposition,  he  has  parted  with 

'['property f  he  may  bring  his  action  for  its  recovery.* 

I,  Merritt  v,  Robinson,  55  Ark.  483;  tation  that  he  is  of  age,  and  resists  a 

fieriort  v.  Cramer,  7  Colo.  483;  Mej-  suit  for  the  purchase-money  on  a  plea 

gfsv.  Funk, 56  Iowa  52 ;  Herrin  v.  Lib-  of  infancy,  the  vendor  may  bring  re- 

l^y,  36  Me.  350;  Clements  v.  Smith,  plevin.   Badger  r.  Phinney,  15  Mass. 

^  Gill  (Md.)  159.     See,  in  general  upon  359;  although  an  action  for  damages 

this  subject.  Am.  and  £ng.  Encjc.  of  for  the  fraud  would  amount  to  an  affirm- 

Law,  tit.  Rescission,     See  also  article  ance  of  the  sale,    and   could  not  be 

in  this  work  upon  Rbscission,  Rbfor-  maintained  against  the  minor.    Nolan 

MATION  AND  CANCELLATION.  V.  JoueS,  53  lowa  387. 

a.  Hauk  V,  Brownell,    120  111.  161;  AUegatton of  B6Scissloii.~A complaint 

Warren  v,  CvLrey,  5  Ind.  321 ;  Gray  v.  in   replevin   before  a  justice  of  the 

Rich,  10  Ind.  431;  Love  v^  Oldham,  peace,  to  obtain  possession  of  propertj 

32  Ind.  51 ;  Bacon    v.  Brown,  4  Bibb  which  was  procured  bj  false  represen- 

(Ky.)  92 ;  Johnson  v.  Sejmour,  79  Mich,  tations,  must  allege  a  rescission  of  the 

156;  Parker  v.  Marqpis,  64    Mo.  38;  contract.    McCoy  r.  Reck, soind, 283. 

Pearsoli  v.  Chapin,  44  Pa.  St.  9 ;  Gom-  RapleTln  —  Declaration  In  Old  Form.— 

pertz  V.  Denton,  i  Cromp.  &  M.  207;  In  Hunter  v.  Hudson  River  Iron,  etc., 

Load  V,  Green,  15  M.  &  W.  216.     See  Co.,  20  Barb.  (N.  Y.)  493,  a  complaint 

also  in/rOf  I.  3.  Assumpsit.  in  the  form  of  the  old  declaration  in 

S.  Richmond   v.   Mississippi   Mills,  replevin  was  held  to  be  sufficient  with- 

52  Ark.  30 ;  Mears  v.  Waples,  3  Houst.  out  averring  demand  or  showing  aoj 

(Del.)   581;   Parrish   v.  Thurston,  87  of  the  facts  going  to    establish  the 

Ind.  437;  Brower  v.  Goodyer,  88  Ind.  fraud. 

572;  Grunson  v.  State,  89  Ind.  533;  AltematlTO  Frayar. — It  is  held  in 
Curme  v.  Rauh,  100  Ind.  247;  Claflin  7c*<m  that  in  an  action  for  the  recovery 
V.  Cottman,  77  Ind.  58;  Love  v.  Old-  of  goods,  the  sale  of  which  the def end- 
ham,  22  Ind.  51;  Arnett  v,  Cloudas,  4  ant  induced  by  false  representations 
Dana  (Ky.)  299;  Thurston  v.  Blanch-  as  to  his  solvency,  the  plaintiff  maj 
ard,  22  Pick.  (Mass.)  20;  White  v.  pray  in  the  alternative  for  a  return  of 
Mitchell,  38  Mich.  392 ;  Parker  v.  Mar-  the  goods  or  a  judgment  for  the  pur- 
quis,  64  Mo.  38;  Hunter  7;.  Hudson'  chase  price.  Wolfr.  Lachman(Tex. 
River  Iron,  etc.,  Co.,  20  Barb.  (N.  Y.)  Civ.  App.  1892),  20  S.  W.  Rep.  867. 

t93;  Smith  v.  Smith,  21  Pa.  St.  372;  V olontary  Aasigneo  or  Attadiiiif  C^d 

-ee  V.  Simmons,  65  Wis.  523 ;  Gom-  Itor. — Where  goods  are  purchased  bj 

pertz  v.  Denton,  I  Cromp.  &  M.  207;  false  and  fraudulent   representations, 

Load   V,  Green,    15    M.  &  W.    216;  and  are  afterwards  assigned  to  a  volun- 

Anonymous,  6  Mod.  114.  tary  assignee  or  seized  by  an  attaching 

BoBciMion  a^alnit  Minor.  —  Where  a  creditor,  they  may  be  recovered  from 

minor  obtains  goods  under  represen-  either  in  an  action  for  that  purpo^i 
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^SE  REPRESENTA  TIONS,  ETC.  Action  on  Gmo. 

'"•^e — a.  In  General. — In  addition  to  the 

^arty  who  is  induced  by  false  representa^ 

into  a  contract  may,  upon  discovering 

-^t  and  bring  his  action  on  the  case  in 

at  common  law  against  the  person 

^3  Contract  or  Warranty. — The  fact 

^  Vt.  234;  and  it  representations  does  not   preclude  a 

^  aver  any  wrongful  party  from  bringing  suit  for  damages, 

.  L  of  the  defendant  in  re-  Matlock  v.  Reppy,  47  Ark.  158 ;  and  he 

^e  goods.     King  v.  Fitch,  i  need  not  return  the  consideration  re- 

o  (N.  Y.)  432.     See  also  article  ceived  by  him,  Wabash  Valley  Protect- 

.%KPLsviN.  ive  Union  v.  }ames,  8  Ind.  App.  449; 

1.  Arkansas. — ^Matlock  t;.  Reppy,47  McBean  v.  Fox,  i  111.  App.  177;  Bacon 

Ark.  158.  V.  Brown,   4  Bibb  (Ky.)  92 ;  Johnson 

Caiifornia. — Gififord  v.  Carvill,  29  v,   McDaniel,  15  Ark.  109.     See  also 

Cal.  589.  infra y  II.  2.  Offer  to  Restore. 

Colorado.  —  Herfort  v.   Cramer,   7  Performance   of  Ezecntory    Contraot 

Colo.  483.  after  DiBCovery  of  Deceit. — ^The  fact  that 

Connecticut.  —  Ives    v.    Carter,    24  a. plaintiff  proceeds  to  execute  his  part 

Conn.  392.  of  an  agreement  after  discovery  of  the 

Georgia. — Young  t;.  Hall,  4  Ga.  95.  falsity  of    representations    which   in- 

lUinois. — McBean  v.  Yqil^  i  111.  App.  duced  him  to  enter  into  it,  will  not  pre- 

177;  Applebee  v.  Rumery,  28  111.  283.  elude  him  from  bringing  his  action  for 

Indiana. — Gray  v.  Rich,  10  Ind.  431 ;  damages  resulting  from  such  false  rep- 
Love  V.Oldham,  22  Ind.  51;  Hunt  v.  resentations.  Parker  r.  Marquis,  64 
Blanton,  89  Ind.  38.  Mo.  38 ;  Nauman  v.  Oberle,  90  Mo.  666 ; 

Kentucky.  —  Arnett  v.  Cloudas,  4  Whitney  v.  Allaire,  4  Den.  (N.  Y.) 

Dana  (Ky.)  299;  Bacon  v.  Brown,  4  554. 

Bibb  (Ky.)  91.  Effect  of  TermB  of  Bale— Credit.  —  In 

Maryland.  —  Clements  v.  Smith,  9  an  action  for  damages  for  false  repre- 

Gill  (Md.)  159.  sentations  and  deceit  in  the  sale  of  per- 

Mickigan. —  Carroll  v.  Rice,  Walk,  sonal  property,  the  gravamen  of  the 

(Mich.)  378.  action  is  the  deceit  and  warranty,  and 

Missouri.  —  Parker  v.   Marquis,  64  it  is  no  matter  to  influence  the  right  of 

Mo.  38;  Nauman  v.  Oberle,  90  Mo.  666.  action  that  the  consideration  is  paid  at 

NevjTork. — Merri  11 -y.  B runner  (Su-  the  time  of  the  purchase^  or  that  the 

preme  Ct.),  4  N.  Y.  Supp.  58.  purchase  is  on  a  credit.     Applebee  v, 

Nortk  Carolina. —  Irwin  v.  Sherril,  Rumery,  28  111.  283. 

Tavl.  (N.  Car.)  i.  Action  before  Performance  of  Contract. 

Tennessee.  —  Allison    v,    Tyson,   5  — ^A  party  may  remain  silent  after  dis- 

Humph.  (Tenn.)  449.  covering  the  fraud  and  ai!irm  the  con- 

Vermont. — ^Whitton  v.  Goddard,  36  tract  with  knowledge  of  such  fraud, 

Vt.  730;  Mallory  v.  Leach,  35  Vt.  156;  as  this  can  only  extinguish  the  right 

Kelly  V,  Pember,  35  Vt.  183.  to  rescind,  leaving  his  other  remedies 

Virginia.  —  Lowe   v.   Trundle,   78  unimpaired ;  and  by  bringing  an  ac- 

Va.  67.  tion  for  deceit  before  he  has  complied 

United  States. — Fenemore  v,  U.  S.,  with  the  terms  of  the  contract  on  his 

3  Dall.  (U.  S.)  357.  own  part,  he  merely  restricts  the  ex- 

England. — Pasley  v.  Freeman,  3  T.  tent  of  any  recovery  which  might  be 

R.  52;  Dobell  V.  Stevens,  3  B.  &  C.  authorizedf.     Weaver   v,    Shriver,   7^ 

623, 10  E.  C.  L.  201 ;  Mummery  v.  Paul,  Md.  530;  Groff  v.  Hansel,  33  Md.  ito. 

I  C.  B.  316,  50  E.  C.  L.  316;  Gerhard  Trover — ^Demand. — No   previous   de- 

V.  Bates,  2  £1.  &  Bl.  476,  75  E.  C.  L.  mand  is  necessary  in  order  to  main- 

476;  Fuller  v.  Wilson,  3  Q^  B.  58,  43  tain  an  action  of  trover,  because  the 

E.  C.  L.  629.  taking  in  the  first  instance  is  tortious. 

Bqjoyment  of  Benefit  of  the  Contract.  Thurston    v.     Blanchard,     22    Pick. 

^The  accepting  and  holding  of  prop-  (Mass.)  20.     For  the  necessity  of  de- 

trtf  after  ascertaining  the  falsity  of  the  mand  in  trover,  see  article  Trovbr. 

886  Volume  VIII. 
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S.  AMumpiit  -^.  In  General. — Where  the  false  representa- 
tion or  deceit  \s  made  by  a  party  to  the  transaction  which  was 
induced  thereby,  or  where  the  representation  is  in  the  nature  of 
a  warranty,  or  arises   upon   the  contractual   relations   of  the 

parties,  the  tort  may  be  waived  and  an  action  of  assumpsit  re- 
sorted to,^  which  is  the  general  and  better  way  of  declaring 

son,  5  Hill  (N.  Y.)  63;  Gwinther  v,  Maine. —  Hillman  v.  Wilcox,  30  Me. 

Gerding,  3  Head  (Tenn.)  198.  170. 

EzMHrtory    Ckmtraet. — But  an  action  Massachusetts, — Henshaw  v.  Robins, 

will  not  lie  for  deceit  in  as  executory  9  Met.  (Mass.)  83. 

contract  respecting  the  sale  of   land.  Michigan. — Carter  v.  Glass,  44  Mich. 

Fagan  v,  Newson,  i  Dev.  L.  (N.  Car.)  156. 

31.  New  fork, —  Hawkins  v.  Pember- 

lUsiitioB  of  BTlotlon. — In  an  action  ton,  51  N.  Y.  198;  Carj  v,  Hotaillng» 

for  deceit  as  to  title  an  eviction  need  not  i  Hill  (N.  Y.)  311. 

be  alleged,  Cheney  v.  Powell,  88  Ga.  J^ennsylvania.— Smith  v.  Smith,  ai 

629;  but  the  contract  must  be  tainted  Pa.  St.  373. 

with  actual  fraud,  Upshaw  v.  Debow,  Tennessee.  —  M'Gregor  v.  Penn,  9 

7  Bush  (Ky.)  443 ;  Ward  v.  Luneen,  35  Yerg.  (Tenn.)  74. 

111.  App.  161;  Dearborn  v.  Fry,  i  N.  Vermont. —  Parlin  v.  Bundy,  18  Vt. 

Y.   Leg.   Obs.  329.     See  also  Merri-  582. 

man  v.  Norman,  9  Heisk.  (Tenn.)  271.  Wisconsin. —  Western  Assur.  Co.  v. 

Nature  of  Action  for  Deceit  as  to  Title.  Towle,  65  Wis.  254. 

— An  action  for  damages  for  false  rep-  England. — Stuart  v.  Wilkins,  Doug, 

resentations  pertaining  to  the  title  of  21 ;  Laing  v,  Fidgeon,  4  Campb.  169; 

land  is  not  an  action  on  the  covenants  Williamson  v.  Allison,   2  East  446 ; 

of  the  deed,  but  is  an  action  in  tort.  Wood  v.  Smith,  4  C.  &  P.  45,  19  E.  C. 

Pursley  v.  Wikle,  118  Ind.  139;  Clag-  L.  267. 

gettv.  Crall,  12  Kan.  397;  and  is  sim-  Lal>or  Indnced  by  Falae  Representa- 

ply  an  additional  remedy  to  an  action  tiona. — Where  a  party  is  induced   by 

on  the  covenants.  Ward  v.  Wiman,  17  false  representations    to  enter  into  a 

Wend.  (N.  Y.)  193.  contract  under  which  he  is  to  perform 

In  OaUfomla  it  was  first  held  that  an  and  does  perform  labor,  upon  discover- 

action  for  false  representations  as  to  ing  the  fraud  he  may  rescind  the  con- 

the  title  in  a  vendor  of  real  estate  could  tract  and  recover  the  value  of  the  labor 

not  be  maintained  where  there  was  a  already  performed,  as  upon  an  implied 

conveyance   with    express  covenants,  promise.      Rickard    v.     Stanton,     16 

Peabody  v.  Phelps,  9  Cal.  213.     But  Wend.  (N.  Y.)  25;  Taylor  v.  Scoville, 

this  view  was  subsequently  doubted,  3  Hun  (N.  Y.)  301. 

and  an  investigation  was  advised  when  Labor  and  Material. — Where  a  party 

a  case  should  arise  directly  presenting  purchased  a  tannery  upon  representa- 

the  question.  Wright  v.  Carrillo,  22  tions  as  to  the  water  power  connected 

Cal.  606.     And  in  Lawrence  v.  Mont-  therewith,  and  after  makine  valuable 

gomery,  37  Cal.  183,  an  action  of  deceit  improvements    discovered   the  falsity 

was  recognized  where  the  covenants  of   the   representations,    it  was    held 

broken  were  personal  and  not  running  that  he   might  abandon  his  contract 

with  the  land.  and  maintain  an  action  of  assumpsit 

1.  Arkansas. —  Winter  t'.  Bandel,  30  for  the  labor  and  material  expended 

Ark.  363.  in  the  improvements.   Farris  v.  Ware, 

Connecticut. —  Morehouse  v.  North-  60  Me.  482. 

i'<>P>  S3  Conn.  386;  Humistont;.  Smith,  Money  Had  and  BecelTed. — A  party 

22  (jonn.  19 ;  Ives  v.  Carter,  24  Conn,  who  is  induced  by  false  representations 

392.  to  purchase  worthless  township  war- 

Georgia,  —  Burge  v,   Stroberg,    42  rants  may  recover,    in  an  action  for 

(ra.  88.  money  had  and  received,  the  money 

Illinois. —  Wheeler  v.  Reed,  36  111.  paid  by  him  to  those  making  the  rep- 

8z.  resentations.     Moore  v.  Shields,  Z2i 

/ji<ffai»aw— McQjieen  V.  State  Bank,  Ind.  267. 

3  Ind.  413.  Ck>ntraot  in  Writtng. — Where  the  con- 
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FALSE  REPRESENTA  TIONS,  ETC.     i. 

when  it  is  desirable  to  join  the  common  counts.^ 

b.  Effect  of  Allegation  of  Fraud. — When  the  action  is 
upon  the  contract,  the  allegation  of  fraud  in  inducing  the  con* 
tract  will  not  change  the  character  of  the  action.* 

c.  Effect  of  Existence  of  Other  Remedies. — The  plaintiff 

may  declare  in  assumpsit,  notwithstanding  the  fact  that  other 
and  different  remedies  were  available  to  him.* 

4.  Availability  in  Defense  of  False  Representations  and  Deceii— A 
party  may,  in  some  cases,  set  up  deceit  and  false  representations 
in  defense  when  the  contract  induced  thereby  is  sought  to  be 
enforced  against  him,^  or  he  may  set  up  in  defense  that  be  had 

tract  is  in  writing,  assumpsit  cannot  8.  Graves  v.  Waite,  59  N.  Y.  iq6; 

be  maintained  unless  the  false  repre-  Greentreez^.  Rosenstock,  61  N.Y.509; 

sentations  are  embraced  in  the  writing,  Conaughtj  v.  Nichols,  42  N.  Y.  83. 

because  to  hold  otherwise  would  be,  Tbe  Bnmnunui  Only  8611TM  to  BrtagtlM 

in  effect,  to  permit  parol  testimony  to  Party  Into  Court  and  does  not  aid  in  the 

destroy  the  provisions  of  the  written  interpretationof  the  pleadings.  Graves 

instrument.     Powell  v.  Edmunds,   12  i'.  Waite,  59  N.  Y.  i6a. 

East  6;  Meyer  v.  Everth,  4  Campb.  8.  Bight  to  Resdnd. — ^A  party  is  not 

2a;  Gardiner  v.  Gray,  4  Campb.  144.  restricted  to  his  right  to  rescind  his 

Aaimnpstt   heforo   the  Expiration   of  contract  of  sale  on  discovery  of  the 

Tenn  of  Credit. — It  has  been  held  that  fraud  practiced  upon  him,  but  he  mtj 

where  credit  is  induced  by  false  rep-  bring  assumpsit  for  money  had  and  re- 

resentations,     assumpsit     cannot     be  ceived.     Lord  v,  French,  61  Me.  42a 

maintained   during   the  term   of    the  Bight  to  Bring  TTorer. — ^A  party  maj 

credit,   although    the    vendor    might  maintain    assumpsit    notwithstanding 

bring  case  witliout  waiting  for  the  ex-  the  fact  that  he  might  have  elected  to 

piration  of  the  credit.     Ferguson  v.  sue  in  trover  for  the  value  of  his  goods. 

Carrington,  9  B.  &  C.  59,  17  E.  C.  L.  Stuart  v.  Wilkins,  Doug.  21. 

330.    But  in  Willson  v.  Foree,  6  Johns.  Bight  to  Bring  Aiaunpatt  Hot  GOBdB- 

(N.    Y.)    no,   wherein  a  party    sold  sIto  upon  Other Bamedles. — So,  also, the 

goods  and  was  induced  by  false  rep-  converse  proposition  is  true ;  that  is  to 

resentations    to    accept    in    payment  say,  the  right  to  maintain  assumpsit 

thereof  the  note  of  a  third  person  pay-  does  not  preclude  the  party  from  his 

able  at  a  future  day,  it  was  held  that  other  and  different  remedies.    Thus, 

the  vendor  might  bring  assumpsit  for  where  the  plaintiff  brought  a  special 

the  price  of  the  goods   immediately  action  on  the  case  for  damages  result* 

upon  discovering  the  fraud,  and  that  ing  from  his  having  been  induced  by 

whatever    term    of    credit    might  be  false  representations  of  the  defendant 

implied   from   the  time   of  the   note  to  compromise  a  note  for  less  than  its 

which    had    been   given   in   payment  value,  the  declaration  was  sustained 

would  be  destroyed  by  reason  of  the  over  the  objection  that  the  plaintiff  had 

fraud.     See  also  Roth  v.  Palmer,  27  a  plain  remedy  by  an  action  of  assump- 

Barb.  (N.  Y.)  652.  sit  on  the  note.     Edwards  v.  Owen,  15 

1.  Johnson  v.  McDaniel,  15  Ark.  109 ;  Ohio  503.     See  also  Meeker  v.  Potter, 

I  Chitty's  Pldg.  (i6th  Am.  ed.)  154.  5  N.  J.  L.  679;  McBean  v.  Fox,  i  III 

Voluntary  Aadgnee. — In  Hall  v.  Peck-  App.  177. 

ham,  8  R.  1. 370,  it  was  held  that  where  4.  Clem  v,  Newcastle,  etc.,  R.  Co.,  9 

a  party  had  been  induced  to  part  with  Ind.  488;  Gray  v.  Rich,  zo  Ind.  431; 

his   goods   by  fraudulent  representa-  Jewett  v.  Carter,  132  Mass.  337. 

tions  on   the   part  of  the  purchaser,  Where  the  fraud  i»  practiced  upon 

with  intent  not  ^  to   pay  therefor,    he  a   purchaser  in  the  sale  of  personal 

might,  in  an  action   for  money  had  property,  by  false  representations,  such 

and  received,  sue  the  assignee  of  the  purchaser  may  set  up  the  fraud  as  a 

purchaser  under  a  voluntary  assign-  defense  in  an  action  against  him  for 

ment,  for  the  moneys  realized  from  purchase-money.     If  the   injuir  sus- 

■uch  goods.  tained    is   equal    to   or   exceeds  the 
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rescinded  the  contract  before  the  suit  was  brought.*  The  rule 
requiring  a  person  to  act  promptly  if  he  wishes  to  repudiate  a 
transaction  is  held  not  to  prevent  a  defendant  from  rescinding 
after  action  brought  against  him  for  the  enforcement  of  the  con- 
tract, when  the  positions  of  the  parties  have  not  so  changed  that 
they  cannot  be  placed  in  statu  quo,  or  when  the  rights  of  innocent 
third  persons  have  not  intervened,  or  when  the  defendant  has 
not  already  manifested  his  election  to  stand  by  the  contract.* 

amount  of  purchase-money  unpaid,  he  Mntathma. — Where  the  employment  of 

maj  defeat  the  action ;  if  less,  it  will  a  person  to  perform  labor  is  induced 

go  in  reduction  of  the  plaintiff's  claim,  bj  false  representations  as  to  his  ef- 

Love  V.  Oldham,  22  Ind.  51.  ficiency,  the  employer  may  rescind  the 

MlpiilKfeiOA  In  Wxttlaf — ^BfflMSt. — In  a  contract  upon  discovering  the  falsity 

suit  to  recover  two  thousand   dollars  of  the  representations,  and  while  the 

upon  a  contract  for  the  sale  of  an  en-  employee  may  recover  for  the  services 

gine,    it    appeared   that  the   contract  actually  performed,  the  employer  may, 

contained  the  following  clause :  '*  The  in  a  suit  by  the  employee  for  services 

said  Hearne  hereby  accepting  and  re-  under  the  contract  for   employment, 

cei ving    the   same,  having   fully  and  recoup  damages  by  reason  of  such  mis- 

satiafactorily  examined  it."     The  de-  representation.     Anstee   v.  Ober,   26 

fense  was  that  the  plaintiff  had  repre-  Mo.  App.  665. 

senled  the  engine  to  be  new  and  free  1.  An  answer  in  an  action  on  an  ez- 

from  defect,  and  in  order  to  defraud  ecutory  contract  is  good,  which  shows 

the  defendant  had  had  it  newly  painted  that  the  plaintiff  had  a  written  notice 

and  polished  and  its  defects  so  con-  of  the  fact  that  the  defendant  had  re- 

cealed,  etc.     It  was  held  competent  to  pudiated  the  contract  and  would  not 

prove  the  fraudulent  representations,  be  bound  thereby,  before  the  plaintiff 

althoug^h    the    written    contract    was  had  acted  upon  it  by  way  of  perform- 

silent   on   the  subject    to  which    the  ing  it.    Hummel  t;.  Tyner,  70  Ind.  84; 

fraudulent  representations  referred,  and  Union  Cent.  L.  Ins.  Co.  v.  Huyck,  5 

the  recital  that  the  defendant  had  ex-  Ind.  App.  474;  Dawes  v.  Harness,  44 

amined   the  engine  did  not  preclude  L.  }.  C.  P.  194,  32  L.  T.  N.  S.  159; 

him  from  showing  that  it  had  defects  Bwlch-y-Plwm     Lead    Min.    Co.     v, 

which  he  wai  prevented  from  discov-  Baynes,  L.  R.  2  Exch.  324. 

ering  by  the  artifice  and  misrepresen-  2.  Clough  v,  London,  etc.,  R.  Co., 

tations    of  the  plaintiff.      Ranger  v.  25  L.  T.  N.  S.  708,  L.  R.  7  Exch.  26. 

Hearne,  41  Tex.  258.  Necessity  of  Tender. — Fraud  in  a  sale 

Gomitarclalm. — In  an  action  by  a  mort-  by  reason  of  false  representations  can- 
gagee  against  a  mortgagor,  upon  a  not  be  relied  on  as  a  defense  to  an  action 
note  and  mortgage  given  for  purchase-  for  the  price,  unless,  within  a  reason- 
money,  the  mortgagor  may  set  up  a  able  time  after  the  discoveiy  of  the 
counterclaim  for  False  representations  fraud,  the  contract  is  rescinded  by  a 
and  concealments  by  the  plaintiff  in  return  or  tender  of  the  property  to  the 
a  transaction  whereby  the  defendant  vendor;  and  if  the  defendant  has 
suffered  damages.  Pierce  v.  Tiersch,  sold  the  property,  he  cannot  defeat  the 
40  Ohio  St.  171 ;  Allen  v.  Shackelton,  action  for  the  price,  though  he  may 
15  Ohio  St.  X45 ;  Mulvey  v.  King,  39  have  a  remedy  in  an  appropriate  action 
Ohio  St.  493 ;  Herfort  v.  Cramer,  7  for  the  deceit.  Bain  v.  Wilson,  i  J.  J. 
Colo.  483;  Stanton  v.  Hughes,  97  N.  Marsh.  (Ky.)  203. 
Car.  321.  Where  the  execution  of  a  note  has 
In  a  Soil  by  aa  Assignee  to  Foreolose  a  been  procured  by  fraud,  the  maker 
MoactstLgB,  false  representations  were  cannot  avoid  or  defeat  the  note  itself 
held  to  be  good  ground  for  counter-  as  a  cause  of  action,  while  he  at  the 
claim  to  enjoin  a  personal  judgment  same  time  retains  the  consideration 
against  the  defendant.  Reed  T^  Tioga  for  which  the  note  was  given,  and 
Mfg^.  Co.,  66  Ind.  21.  See  also  War-  which  he  admits  to  be  of  some  value. 
ren  v,  Carey,  5  Ind.  320.  In  order  to  destroy  or  defeat  the  note 
BnployiiiMit  Induoed  by  False  Bepre-  as  a  cause  of  action,  he  must  return,  or 
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6.  Equitable  Bemedies — a.  In  General. — The    redress  of  a 

party  who  has  been  led  into  a  transaction  by  false  representa- 

tender  to  the  pajee  a  return  of,  the  purchaser  of  land  afterwards  discovers 

consideration  which  he  received  from  that  he  has  been  defrauded  bj  false 

him,  if  it  be  of  some  value ;  not  having  statements  in  regard  to  the  property, 

done  that,  his  remedy  would  be  to  sue  he  need  not  rescind,  but  maj  defend 

for  the  fraud,  or,  when  sued  on  the  and  have  an  abatement  of  the  price  of 

note,  to  defend  bj  counterclaim.  Gates  the  land  in  a  suit  against  him  dierefor. 

V,  Bales,  78  Ind.  285.   See  also  Holton  Brewster  v.  Brewster,  38  N.J.  L.  121; 

V.  Noble,  83  Cal.  7.  Lord  v,  Brookfield,  37  N.  J.  L.  55J; 

T«iid«r  BKonsdd — ^WortbleM  Vrvpwttj,  Cravens  v.  Kiser,  4  Ind.  513;  Mitc&ll 
— In  an  action  on  a  promissory  note,  v.  Zimmerman,  4  Tex.  81 ;  Knight  9. 
a  defense  that  the  consideration  for  Houghtalling,  85  N.  Car.  33;  McLetn 
the  transaction  was  fraudulent,  bj  rea-  v,  Houston,  2  Heisk.  (Tenn.)  41. 
son  of  the  false  representations,  is  a  Sealed  nutnuneBk — Fkmnd  In  Gould- 
good  defense  without  tender  or  a  pre-  eratlon. — ^At  common  law  a  sealed 
vious  offer  of  tender,  where  the  prop-  instrument  could  not  be  avoided  in  i 
erty  which  passed  to  the  defendant  court  of  law  for  deceit  in  the  coosid- 
in  the  transaction  is  worthless.  Groff  eration.  This  was  the  state  of  the 
x;.  Hansel,  33  Md.  162;  Sides  v,  Hil-  lawinJV^«w  ^^r^^y  until  the  legislature, 
learj,  6  Har.  &  J.  (Md.)  86;  Plant  v,  in  1871,  passed  an  act  declaring  that 
Condit,  22  Ark.  458.  "  in  anj  action  upon  any  instrument 

NecesailF  of  Offer  to  Return  wliere  There  in  writing,  under  seal,  the  defendant 

Is  No  Possesiioii. — ^A  defendant  set  up  in  such  action  may  plead  and  set  up  as 

by  his  answer  that  he  was  induced  by  a  defense  therein  fraud  in  the  coosid- 

fraudulent     representations     of     the  eration  of  the  contract,"  as  fully  as  if 

plaintiff  to  sign  the  contract  sued  on.  the    instrument  were  not  under  seal 

Upon  demurrer  to  the  answer,  it  was  (Revision  380,  ^  z6) ;  and  in  the  year 

held    that   when    the  defendant  dis-  1875  further    enacted    that  in  everj 

covered  the  fraud  it  was  not  necessary,  action   upon    a  sealed  instrument,  or 

in  order  to  entitle  him  to  rescind  the  where  the  set-off  is  founded  on  a  sealed 

contract,  that  he  should  tender  back  instrument,   the  seal  should  be  only 

the  property  purporting  to  have  been  presumptive  evidence  of  a  sufficient 

conveyed  under  it,  where  the  delivery  consideration,  which  might  be  rebutted 

of  the  property  had  been  made  by  as  if  such  instrument  were  not  sealed, 

placing  it  in  the  hands  of  an  agent  These  modifications  are  clearly  defined, 

selected  by  the  plaintiff,  to  which  de-  and    are    operative    in  only  the  two 

livery  the  defendant  did  not  assent,  specified  instances,  viz.,  (i)  where  the 

Martindale    v.   Harris,   26    Ohio    St.  suit  is  founded  on  the  scaled  instru- 

384.  ment,  and  (2)  when  it  is  resorted  to  for 

ATerment  of  Rescission. — In  an  action  the  uses  of  a  set-off.    Therefore,  where 

on    a    promissory    note,    an    answer  the  damages  for  personal  injuries  plead 

which  sets  up  as  a  defense  in  bar  that  a  release  under  seal,  etc.,  a  replication 

the    note  was  induced  by  false  and  that  the  release  was  obtained  by  fraud, 

fraudulent  representations  is,  in  effect,  etc.,  is  bad  on  demurrer.    Connor  t. 

an  attempt  to  rescind  the  contract  in  Dundee  Chemical  Works,  50  N. }.  L- 

ioto,  and  it  is  necessary  that  the  de-  257.     But  under  the  Act  of  i87i,i«/r«i 

fendant  should  aver  that  he  has  ten-  where  the  consideration  has  not  en- 

dered  back  the  property  he  received  tirely  failed,  or  the  contract,  having 

under     the     contract.    Donahue     v.  been  executed,  has  not  been  rescinded, 

Prosser,  10  Iowa  276 ;  Cates  v.  Bales,  the  defense  cannot  be  pleaded  in  bar 

78  Ind.  289.  but  can  be  used   only  to  reduce  the 

Abatement  of  Recoyery. — Rescission  amount  of  the    recovery.     Lord  v, 

is  indispensable  only  when  the  design  Brookfield,  37  N.  J.  L.  554.     See  also 

is    to   vacate    the    entire    obligation,  McLeanv.  Hou8ton,2Heisk.(Tenn.)4i, 

Brewster  v,  Brewster,  38  N.  J.  L.  122 ;  decided  under  a  similar  statute, 

and  where  fraud  enters  into  a  contract,  Bet- off. — ^As  to  the  right  to  set  off 

it  is  not   always   necessary  that  the  damages  arising  from  deceit  in  the 

party  should  rescind  it   in   order    to  same  transaction,  in  an  action  brought 

resist  its  full  operation.    Thus,  if  a  to  recover  the  price,  it  was  hekl  in 
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tions  and  deceit  is  not  confined  to  his  legal  action  and  remedies, 
but  he  may  seek  appropriate  relief  in  equity,^  although  a  con- 

Massackusetisxh^t  while  the  rule  for-  Barb.  Ch.  (N.  Y.)  125;  Whitmore  v» 

merlj  acted   upon  was  that  the  false  Mackeson,  16  Beav.  126. 

warranty  or  false  representation  could  Suits  in  equity  are  entertained  where 

not  be  used  to  reduce  the  agreed  price,  the  bill  alleges  that  the  complainant  was 

but   the    party    must    bring  a  cross-  inveigled  into  the  contract  by  fraud 

action  for  the  deceit,  this  rule  has  been  and   misrepresentation,  and   relief    is 

abrogated,  and  the  party  is   now  al-  offered  either  by  rescission  or  in  the 

lowed  to  plead  such  matters  in  order  to  form  of  damages.     Meek  v.  Spracfier, 

avoid  circuity  of  action  and  multiplicity  87    Va.     169    {^distinguishing    Aber- 

of  suits.     Cook  V,  Castner,   9  Cush.  nathy  v,   Phillips,   82   Va.    769,    and 

(Mass.)  272;  Harrington  v.  Stratton,  Green  v.  Spaulding,  76  Va.  411,  the 

32  Pick.  (Mass.)  510.  former  containing  no  charge  of  fraud 

b  Equity — CroBS-bUl. — A  defense  in  a  and  the  latter  averring  no  facts  which 

suit  in  equity  that  the  defendant  was  gave  the  court  jurisdiction).     See  also 

fraudulently  induced  to  purchase  the  Smith  v,  Richards,  13  Pet.  (U.  S.)  36; 

mortgaged  premises  sought  to  be  fore-  Bradley  v,  Bosley,  i  Barb.  Ch.  (N.  Y.) 

closed  can  only  be  drawn  in  question  125. 

by  a  cross-bill  if  it  is  available  at  all  as  Suit  for  Damages. — A  court  of  equity 

a  defense.     Miller  v.  Gregory,  16  N.  T.  cannot  be  resorted  to  when  the  object 

Eq.  274;  Graham  v.  Berryman,  19  N.  of  the  bill  is  simply  to  recover  dam- 

].  Eq.  29.  ages  for  deceit,  Denny  v,  Gilman,  26 

1.  Oonomrent   JnzlBdlctlon. — Courts  Me.   150;    King  v.   Baker,    1    Yerg. 

of  equity  have  concurrent  jurisdiction  (Tenn.)  451;  and  where  a  stranger  to 

with  courts  of  law  in  cases  of  fraud  a  contract  induces  one  of  the  parties 

cognizable  in  courts  of  law,  and  exclu-  by  false  representations  to  enter  into  it, 

sive  jurisdiction  in  cases  of  fraud  be-  a  court  of  equity  cannot  be  resorted  to 

yond  the  reach  of  courts  of  law.    Cris-  for  the  purpose  of  recovering  damages 

lip  V.  Cain,  19  W.  Va.  464;  Slack  v.  against     such    stranger,     Russell    v, 

McLagan,  15  111.  242.     See  also  article  Clark,  7  Cranch  (U.  S.)  89;  Vanbibber 

Fraud.  v,  Beirne,  6  W.  Va.  168 ;  Whitmore  v. 

Adequate    Remedy    at   Law. — Where  Mackeson,    16    Beav.    128;   though  a 

the  question  of  fraud  and  misrepresen-  contrary  view  was  held  in  Evans  v, 

tation  is  presented,  the  question  of  ade-  Bicknefl,  6  Ves.  Jr.   181,  and  this  last 

quate  remedy  at  law  can  rarely  arise,  case  was  afprovca  in  Bacon  v.  Bron- 

State   V,  Jefferson  Turnpike    Co.,    3  son,   7  Johns.  Ch.   (N.  Y.)  201,  and 

Humph.      (Tenn.)      305;     Meek      v,  Turnbull   v.  Gadsden,  2  Strobh.  Eq. 

Spracher,  87  Va.  169;  Poore  v.  Price,  (S.  Car.)  17. 

5  Leigh  (Va.)55;  Bacon  v.  Bronson,  Where    one  person,   by    means    of 

7  Johns.  Ch.  (N.  Y.)  201;  Evans  v,  false     representations      and      deceit, 

Bicknell,  6  Ves.  Jr.  182.  induced  another  to  buy  a  horse,  tak- 

In  Benton  v.  Ward,  47  Fed.   Rep.  ing  a  note  for  the  price,  which  note 

255t  it  was  objected  that  the  complain-  was  assigned  to  a  third  person  with 

ant  had  an  adequate  remedy  at  law,  notice  of  the  fraud,  a  bill  to  enjoin  an 

but  the  court  sustained  the  bill  which  execution  on   a  judgment  at  law   in 

Bought  a  cancellation  on  the  ground  of  favor  of  such  assignee  was  sustained 

fraud  and  misrepresentation  and  a  res-  under    the  injunctive    power  of    the 

toration  of  the  parties  to  their  original  court  only,  as,  if  the  price  had  been 

positions,  holding  that  relief  of  this  paid  at  the  time  of  the  purchase,  the 

nature  is  only  appropriate  in  a  court  of  only  remedy  would  have  been  an  action 

equity.  at  law  for  damages.     The  cause  was 

Distinction  between  Legal  and  Eqnlta-  remanded  for  the  trial  of  the  issue  of 
Ws  Remedies. — A  suit  for  damages  for  fact  as  to  the  difference  between  the 
deceit  cannot  be  maintained  in  a  court  value  of  the  horse  if  sound,  as  repre- 
of  equity,  though  equity  will  compel  a  sented,  and  his  real  value  at  the  time 
party  to  make  his  representations  good  of  the  sale.  King  v.  Baker,  i  Yerg. 
in  some  cases.  Cook  v,  Redman,  2  (Tenn.)  451.  And  in  Stockley  v.  Row- 
Bush  (Ky.)  52;  Overstreet  v.  Philips,  ley,  2  Head  (Tenn.)  495,  wherein  a  bill 
I  Litt.  (Ky.)  123 ;  Bradley  v,  Bosley,  i  was  filed  to  enjoin  a  judgment  at  law  on 
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current  remedy  at  law  may  be  available  to  him  if  he  sees  fit  to 
pursue  it.^ 

b.  Rescission. — Although  a  party  may  of  his  own  motion 
treat  a  contract  as  rescinded  upon  discovery  of  the  imposition 
practiced  upon  him,  or  may  pursue  his  remedy  at  law  for  dam- 
ages after  ratifying  the  contract,  he  may  also  file  a  bill  in  equity 
for  a  rescission  of  the  contract  when  this  method  furnishes  him 
more  adequate  relief,*  notwithstanding  the  contract  is  in  writing.* 

the  ground  of  failure  of  consideration  is  entitled,  it  is  said  that  there  is  no 

bjr   reason  of  false  representations,  it  objection  to  the  interposition  of  a  court 

was  held  that  under  the  Act  of  1851-52  of  equity  to  prevent  the  coercion  of  the 

the  defendant  waived  objection  to  the  payment  of  the  whole  amount  of  the 

jurisdiction  by  answering  to  the  merits,  original  indebtedness.     Overstreet  t>. 

and  the  case  was  remanded  for  an  ac-  Philips,   i  Litt.  (Ky.)  123.    See  also 

counting.  Davis  v.  Heard,  44  Miss.  50. 

United  States  ConrtB.— In  Tyler  v.  1.  Colt  v,  Woollaston,   2  P.  Wms. 

Savage,   143  U.  S.  95,  wherein  relief  154;  Henderson  t?.  Lacon,  L.  R.  5  £q. 

was  sought  against  an  individual  who  262;   Green    v.    Barrett,   i  Sim.  45; 

was   the   president  of  a   corporation,  Blain  v.  Agar,  2  Sim.  289;  Stainbank 

upon  the  ground  that  by  the  false  and  v.  Fernley,  9  Sim.  556.  See  also  article 

fraudulent  representations  of  the  pres-  Fraud. 

ident  the  complainant  was  induced  A  court  of  equity  can  do  justice  in 
to  invest  a  large  amount  of  money  in  the  most  minute  detail.  Slim  v. 
the  stock  of  the  corporation,  objection  Croucher,  i  De  G.  F.  &  J.  524. 
was  made  that  the  bill  amounted  8.  California, — Lawrence  t'.  Gajet- 
merely  to  an  action  on  the  case  at  law  ty,  78  Cal.  126. 
and  could  not  be  maintained  against  Iowa. — Mohler  v.  Carder,  73  Iowa 
the  individual  as  such.  The  court  582;  Wilcox  v.  Iowa  Wesleyan  Uni- 
held,  however,  that  the  recovery  by  versity,  32  Iowa  367;  Mitchell  v. 
the  complainant  depended  largely  up-  Moore,  24  Iowa  394;  Anderson  f. 
on  the  information  in  the  possession  Buck,  66  Iowa  490. 
of  the  corporation  and  of  the  presi-  Kentucky. — Hoggins  v.  Becraft,  I 
dent,  and  that  the  application  of  the  Dana  (Ky.)  30;  CampbeH  v.  Whit- 
assets  of  the  company  to  replace  the  tingham,  5  J.  J.  Marsh.  (Ky.)  loi; 
money  paid  by  the  president  was  Cook  v.  Redman,  2  Bush  (Kj.)  52; 
necessary  before  the  president  could  be  Moyers  v.  Evans  (Ky.  1890),  12  S.  W. 
made  personally  responsible  for  what  Rep.  1063 ;  Thomas  v.  Todd,  3  Litt. 
such  assets  could  not  pay.  The  bill  thus  (Ky.)  337 ;  Young  v.  Hopkins,  6  T.  B. 
involving  the  ingredients  of  discovery,  Mon.  (Ky.)  23;  Mills  v.  Lee,  6T.  B. 
account, fraud,  misrepresentation,  etc. ,  Mon.  ( Ky'. )  98. 

supported  the  jurisdiction  of  equity,  Maryland. — Taymon  v.  Mitchell,! 

and  a  decree  against  the  president  for  Md.  Ch.  496;  Joice  v.  Taylor,  6  Gill 

the  deficiency  after  applying  the  assets  &  J.  (Md.)  54. 

of  the  corporation  was  upheld.  Michigan.  —  Steinbach  v.  Hill,  35 

Under  United  States  Rev.  Stat.,  4  Mich.  78;  Spiegel  v.  Spiegel,  64  Mich. 

723,  the  remedy  at  law  must  be  as  prac-  345 ;  Knowlton  v.  Amy,  47  Mich.  205; 

tical  and  as  efficient  to  the  ends  of  jus-  Beebe  v.  Young,  14  Mich.  136;  Car- 

tice  and  its  prompt  administration  as  roll  v.  Rice,  Walk.  (Mich.)  378. 

theremedy  inequity.  Tyler  v.  Savage,  New   Jersey. — Dennis  v.  Jones,  44 

143  U.  S.  95,  citing  Boyce  v.  Grundy,  N.  J.  Eq.  513. 

3   Pet.  (U.  S.)2io;   Phoenix  Mut.  L.  New  r<?r>.--Hutcheon  v.  Johnson, 

Ins.  Co.  V.  Bailey,  13  Wall.  (U.  S.)6i6.  33  Barb.  (N.  Y.)  392. 

Liquidated  Damages. — Where  dam-  Virginia. — Lowe  v.  Trundle,  yBVa. 
ages  are  sought  for  injuries  resulting  67 ;  Rorer  Iron  Co.  v.  Trout,  83  Va. 
from  false  representations,  the  plain-  397 ;  Linhart  v.  Foreman,  77  Va.  5^; 
tiflP  should  pursue  his  action  of  tort  in  McMullin  v.  Sanders,  79  Va.  jo+i 
a  court  of  law;  but  where  the  parties  Grim  v.  Byrd,  32  Gratt.  (Va.)300. 
have  liquidated  and  ascertained  the  8.  Harrell  r.  Hill,  19  Ark.  102;  Gat- 
amount  to  which  the  defrauded  party  ling  v.  Newell,  9  Ind.  572;  Knight  v. 
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r.  Other  Appropriate  Relief. — As  a  court  of  equity  will 

generally  compel  a  party  to  make  his  representations  good  where 
equitable  jurisdiction  attaches  apon  the  facts  of  the  case,  one 
who  is  led  into  a  transaction  by  false  representations  and  deceit 
may  seek  such  relief  in  equity  as  the  exigencies  of  the  particular 
case  entitle  him  to.*  Thus  where  a  reformation  of  an  instrument 
is  necessary,*  or  where  the  party  is  entitled  to  cancellation  and 
redelivery,*  or  a  reconveyance  or  return  of  the  property  parted 
with,*  or  relief  in  the  nature  of  subrogation  where  the  property 
has  passed  out  of  the  hands  of  the  fraudulent  vendee,^  he  may 
resort  to  equity  and  obtain  appropriate  relief.  So,  also,  he  may 
invoke  the  injunctive  process  of  the  court  for  the  purpose  of 
securing  himself  in  the  relief  to  which  he  is  entitled.® 

Houghtalling,  85  N.  Car.  17 ;  Barnard  mortgage  were  given  by  a  surety  in 

V,  Roane  Iron  Co.,  85  Tenn.  149;  Fin-  payment  of  the  debt  of  his  principal, 

lay  V,  King,  3  Pet.  (U.  S.)  382.  and  subsequently  he  discovered  that 

Deceit  as  to  Title. — ^A  vendee  of  real  the  debt  had  already  been  paid  by  the 

estate  may  file  a  bill  against  his  vendor  principal  debtor,    the  court  canceled 

to  rescind  a  sale  by  reason  of  false  rep-  the  note  and  mortgage  of  the  surety, 

resentations  as  to  the  title  of  the  land  Fretland  v.  Mack,  76  Iowa  434. 

sold,  and  it  is  not  necessary  that  the  CanoeUatlon  and  Surrender. — Where 

defendant  should  have  been  evicted,  a  person  was  induced  bv  false  repre- 

where    the     misrepresentations     are  sentations  to  purchase  a  horse,  and  ez- 

fraudulent.    Younge  v,  Harris,  2  Ala.  ecuted  a  bond  for  the  payment  thereof, 

108;  Merriman  v.  Norman,  9  Heisk.  the  court  set  aside  the   contract  and 

fTenn.)  271;  Gilpin  V.  Smith,  II  Smed.  compelled  a  surrender    of   the  bond. 

«  M.  (Miss.)  109;    Parham   v.   Ran-  Hardwick  v.  Forbes,  i  Bibb  (Ky.)  213. 

dolph,  4  How.  (Miss.)  435 ;  Liddell  v.  See  also  Kinney  v,  Blythe,  31  Ind.  142. 

Sims,  9   Smed.    &  M.    (Miss.)    596;  4.  Mohler  v.  Carder,  73  Iowa  582; 

Campbell    v.    Whittingham,    5   J.   J.  Wright  v,  Wright,  51  N.J.  Eq.  475; 

Marsh.  (Ky.)  100;  Madden  t;.  Lesdk,  5  Pulsford    v.   Richards,    17   Beav.   87; 

J.  J.  Marsh.  (Ky.)  95.     See  also  Treth-  Berry  v.  Armistead,  2  Keen  221. 

eway  v.  Hulett,  52  Minn.  448.  0.  Amrignment  of  Hortgai^. — Where 

For  a  Full  Treatment  of  procedure  in  a  broker,  by  false  representations  re- 
this  connection,  see  article  in  this  specting  the  value  of  land,  induces  a 
work  entitled  Rescission,  Reform  a-  person  to  make  a  conveyance  of  his 
TioN,  AND  Cancellation.  And  see,  land  to  a  third  party,  who  is  also  con- 
as  to  the  substantive  law  of  the  subject,  cerned  in  the  fraud,  in  exchange  for 
Am.  and  Eng.  Encyc.  of  Law,  tit.  Re-  the  land  misrepresented,  and  such 
scission.  third  person  conveys  the  land  so  re- 

1.  General  Prayer. —  The  court  may  ceived  to  an  innocent  purchaser  and 
grant  appropriate  relief  under  a  gen-  takes  a  mortgage  thereon  for  deferred 
eral  prayer,  notwithstanding  a  rescis-  payments  of  purchase-money,  the  de- 
sion  is  not  warranted  on  account  of  the  frauded  party  may  bring  a  bill  in 
changed  condition  of  the  parties.  Hoi-  equity  for  the  purpose  of  obtaining  an 
land  v.  Anderson,  38  Mo.  58.  assignment  of  the  mortgage.     Cheney 

2.  Gebel  v.  Weiss,  42  N.  J.  Eq.  521.     v,  Gleason,  125  Mass.  166. 
Cozrectlon  of  Instnunent. —  Where  a        Subrogation  to  Blghta   of    Judgment 

suit  was  brought  to  cancel  a  deed  upon  Debtor. — The  court  will  enjoin  the  col- 

the  ground  of  false  and  fraudulent  rep-  lection  of  a  judgment  obtained  by  mis- 

resentations,   it  was  held    that    even  representation  and  deceit,  and  will  per- 

though  the  plaintiff  was  not  entitled  to  mit  the  person  defrauded  to  use  the 

have  the  instrument  entirely  canceled,  name  of  the  judgment  creditor  on  the 

it  could  be  corrected,  and  the  complaint  record  for  the  purpose  of   collecting 

should  be  retained  for  that  purpose,  the  judgment.    Jones  v.  Chappell,   5 

Adams  v.  Huff  master,  42  Tex.  17.  T.  B.  Mon.  (Ky.)  422. 

3.  Cancellation. — Where  a  note  and  6.  Restraining  Ck>llectlon  of  Puroluuie- 
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U   ELECTIOH  07  RKHEPIES — HECE88ITT  AHB  EFFECT— 1.  In  Oen- 

eraL — A  party  who  has  been  defrauded  by  false  representations 
and  deceit  must,  upon  discovery  of  the  fraud,  promptly  elect 
how  he  will  proceed,*  before  he  evinces  an  intention  to  pursue 
a  course  which  would  preclude  him,  and  if,  upon  discovery  of 
the  fraud,  he  indicates  his  election  to  stand  by  the  contract,  he 
cannot  thereafter  repudiate;*  he  may  not  take  a  contradictory 
position ;  and  where  he  has  a  right  to  choose  one  of  two  modes 
of  redress,  the  assertion  of  one  of  which  involves  the  repudiation 
of  the  other,  such  assertion  will  be  conclusive  upon  him.* 

]none7. — Where  a  party  complains  of  v.    Langlej,    85    Ind.    77;    Kelso  v. 

false  representations,  he  may  file  a  bill  Vance,  2  Baxt.  (Tenn.)  337.    See  alio 

to  restrain  the  vendor  from  the  coUec-  supra,  I.  5.  b.  Rescission, 

tion  of  the  purchase-money  until  the  IMlay  in  Seselndliig. — As  to  what 

latter  shall  pay  off  a  mortgaee  upon  length  of  time  a  party  may  delaj  to 

the  land  sold.     Warren  v.  Carey,  5  repudiate  a  contract  after  discoTerj  of 

Ind.  331.  the  fraud,  see  Am.  and  Eng.  Encjc.  of 

Representations  made  fraudulently  Law,  tits.  Deceit  and  Fraud, 
as  to  title,  quality,  etc.,  of  personal  Laches  which  might  prevent  i 
articles  are  ordinarily  a  ground  for  re-  rescission  will  not  affect  a  suit  for 
lief  at  law,  but  where  the  vendor  is  in-  damages  in  the  absence  of  the  bar  of 
solvent  and  holds  the  notes  of  the  the  statute  of  limitations.  Griffing  v. 
purchaser,  they  are  also  a  ground  Diller  (Supreme  Ct.),  3i  N.  Y.  Supp. 
for  relief  in  equity  and  the  injunctive  407.  See  also  Am.  and  Eng.  Enc/c. 
process  of  the  chancery  court  to  pre-  of  Law,  tit.  Laches, 
vent  multiplicity  of  suit.  Bridges  v.  S.  As  to  finality  of  election,  see  gen- 
Robinson,  2  Tenn.  Ch.  731.  erally  article  Election  of  Remedies, 

Judgment  aA  Law  EiUolned. — In  Fitch  vol.  7,  p.  364. 
V,  Polke,  7  Blackf.  (Ind.)  564,  a  judg-  Action  on  Contract  Inatoad  of  in  Cue. 
ment  at  law  against  a  vendee  of  real  — A  party  who  has  the  right  to  enforce 
estate,  for  unpaid  purchase-money,  was  the  collection  of  a  debt,  either  by  action 
enjoined  because  he  had  been  deceived  on  the  contract  or  by  an  action  on  the 
by  the  representations  of  the  vendor  case  for  fraud,  cannot  pursue  his  remedj 
as  to  the  title  of  the  land.  See  also  by  an  action  on  the  case  after  he  hu 
Stewart  v,  Dugin,  4  Mo.  345 ;  King  v.  pursued  his  remedy  by  an  action  on 
Baker,  i  Yerg.  (Tenn.)  451.  the  contract.  Palmer  r.  Preston,  45 
InJnnotlon  against  Dlaposltlon  of  Beal  Vt  157 ;  Black  v.  Miller,  75  Mich.  329. 
Batate. — A  woman  may  have  relief  in  In  Maine  it  was  held  that  where  part- 
equit;^  aG;ainst  the  assignee  of  a  firm  ners  have  settled  their  partnership 
of  which  her  husband  was  a  member,  by  affairs  and  dissolved,  if  thereafter  one 
an  injunction  against  the  disposition  of  the  partners  discovers  fraud  in  the 
of  her  real  estate  by  the  assignee,  upon  settlement  by  reason  of  misrepresenta- 
the  ground  that  the  estate  was  con-  tion  as  to  certain  facts,  he  may  rescind 
veyed  to  her  husband  through  false  the  settlement  or  may  bring  an  action 
representations  made  by  him  to  her.  on  the  case  for  the  deceit,  but  he  can- 
Fleming  V,  Ogden,  152  Fa.  St.  434.  not  adhere  to  the  settlement  and  resort 
1.  See,  in  general,  article  Elbction  to  an  action  of  assumpsit  to  recover 
OP  Remedies,  vol.  7,  p.  360.  any  sum  which  the  settlement  pur- 
Statute  of  LlmltatlonB. — ^The  statute  of  ported  to  adjust.  Farnsworth  v,  Whit- 
limitations  begins  to  run  against  an  ney,  74  Me.  370.  See  also  Potter  r. 
action  for  false  representations  and  Monmouth  Mut.  F.  Ins.  Co.j  63  Me. 
deceit  from  the  discovery  of  the  fraud.  440 ;  Bisbee  v.  Ham,  47  Me.  543. 
See  Am.  and  Eng.  Bncyc.  of  Law,  In  Mlcblgan  a  plaintiff  brought  an 
tit.  Deceit.  action  of  assumpsit  to  which  a  plea  of 
8.  Arnold  v.  Hagerman,  45  N.  J.  Eq.  statute  of  limitations  was  successfullj 
186 ;  Rorer  Iron  Co.  v.  Trout,  83  Va.  interposed,  whereupon  he  commenced 
397;  Pratt  V,  Philbrook,  33  Me.  26;  an  action  for  fraud  and  deceit  to  re- 
Woodruff  v.  Garner,  39  Ind.  246;  Himes  cover  the  same  moneys.    The  court 
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8.  OfTer  to  Beftore— Beielitioii. — When  the  party  imposed  upon 
has  received  property  or  money  in  consideration  ot  his  agree- 
ment, and  he  elects  to  rescind,  he  must  restore,  or  offer  to  restore, 
the  consideration,  if  it  is  of  any  value,  as  he  cannot  take  the 
benefits  of  the  contract  and  at  the  same  time  disaffirm  it.^  So 
where  the  party  elects  to  rescind  the  contract  and  recover  the 
property  which  passed  from  him  thereunder,  he  should  first 
restore,  or  offer  to  restore,  what  he  himself  received.* 

AiStioB  for  DamagM. — Where  the  injured  party  elects  to  affirm  the 
transaction  and  sue  for  damages,  no  offer  to  restore  what  was 
received  is  necessary.* 

held  that  these  actions  were  not  for       In  NowToik,  where  a  person  was  sued 

the  same  cause,  but  for  entirely  differ-  in  case  for  deceit  in  representing  him- 

ent  and    distinct    causes.     Black    v,  self  to  be  the  agent  of  another  and 

Miller,  75  Mich.  339.  thereby  inducing  a  sale  to  him  as  such 

In  H6l>raaka  it  was  held  that  a  partj  agent,  it  was  held  that  this  was  not 
might  brine  an  action  of  deceit  against  such  a  case  of  election  as  would  pre- 
one  who  falselj  represented  the  finan-  elude  the  plaintiff  from  suing  in  an- 
cial  condition  of  a  person  to  whom  other  action  for  the  price  of  the  prop- 
credit  was  given,  notwithstanding  the  erlj,  in  the  event  of  a  verdict  against 
plaintiff  had  previously  sued  upon  the  him  in  the  action  for  damages,  because 
note  received  by  him  in  the  transac-  the  two  actions  wer^  concurrent  and 
tion ;  upon  the  ground  that  the  plaintiff  consistent.  Parker  7;.  Knox,  60  Hun 
was  not  precluded  by  his  election,  and  (N.  Y.)  550,  Martin,  J.,  dissenting: 
that  the  common- law  rule  was  a  nicety  And  under  section  549,  subdivision  4, ' 
which  was  not  adhered  to  under  the  code  N.  Y.  Code  Civ.  Pro.,  which  provides 
practice.  Runge  v.  Brown,  33  Neb.  827.  that  "  the  plaintiff  cannot  recover  un- 

By  Brtni^liig  a  Suit  for  tbo  Pnrohaae  less  he  proves  the  fraud  on  the  trial  of 
Moe,  a  vendor  so  far  affirms  the  con-  the  action;  and  a  judgment  for  the  de- 
tract as  to  preclude  him  from  there-  fendant  is  not  a  bar  to  a  new  action  to  re- 
after  repudiating  it.  Merrill  v,  Wil-  cover  upon  the  contract  only,"  it  was 
son,  66  Mich.  333 ;  Bryan-Brown  Shoe  held  that  **  it  is  right  to  hold  the  party 
Co.  V.  Block,  53  Ark.  458 ;  O'Donald  who  begins  an  action  on  the  position 
V.  Constant,  83  Ind.  3 is.  that  it  is  not  one  where  he  can  obtain 

Aelbni  for  Damages. — When  a  plaintiff  judgment  only  on  contract,  to  that  po- 
brings  an  action  for  damages  for  false  sition  until  it  is  ended,  although,  in 
representations,  he  elects  to  affirm  the  one  sense,  the  allegations  as  to  the  con- 
contract  and  is  thereby  precluded  from  tract  are  sufficient."  Lawrence  v,  Foz- 
maintaining  a  suit  in  equity  for  rescis-  well,  49  N.  Y.  Super.  Ct.  377. 
tion.    Wheelerv.  Dunn,  13  Colo.  438.         1.  Action    BUBOonoetved.  —  Where    a 

In  Wawaelniiietta  a  party  brought  an  creditor  is  induced  by  false  and  fraud - 
action  for  false  representations,  and  at  ulent  representations  to  accept  prop- 
the  same  time  he  was  sued  for  the  pur-  erty  at  a  fixed  value  in  discharge  of 
chase  price  of  the  articles  bought  in  the  his  debtor,  and  after  discovering  the 
same  transaction,  and  in  the  latter  case  fraud  he  brings  an  action  on  the  ac- 
he attempted  to  reduce  the  purchase-  count,  without  offering  to  return  the 
money  by  reason  of  the  same  deceit  for  property  received,  his  action  cannot 
which  he  had  sued.  Upon  objection  be  maintained.  He  misconceived  his 
to  this  method  of  procedure,  the  court  action.  He  should  have  sued  on  a 
said  that  while  a  party  can  have  but  false  warranty  for  the  misrepresen- 
one  satisfaction  for  deceit,had  not  these  tation.  Garland  v,  Spencer,  46  Me. 
two  actions  t>een  tried  together  and  538. 

submitted  to  the  same  jury,  at  the  same        2.  See,  for  a  full  treatment  of  this 

time,  with  proper  instructions  as  to  subject,  being  one  of  substantive  law, 

damages    applicable    to    both,    there  Am.  and  Eng.  Encyc.  of  Law,  tit.  i?^- 

wonld  have  been  some  weight  in  the  scission. 

objection.    Cook  v,  Castner,  9  Cush.       8.  See  Am.  and  Eng.  Encyc.  of  Law, 

(Mass.)  377.  tits.  Deceit;  Fraud;  Rescission, 
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m  Pabthb. — The  proper  parties,  plaintiff  or  defendant,  to  a 
suit  based  upon  false  representations  and  deceit,  often  depend 
upon  the  legal  sufficiency  of  the  representations  to  support  such 
an  action,  with  respect  to  the  person  by  whom  or  to  whom  they 
are  made.* 

joindar  of  Partial. — When  false  representations  are  made  to  several 
persons  jointly  interested  in  the  right  or  property  affected  there- 
by, it  has  been  held  that  such  persons  should  be  joined  as  plain- 
tiffs in  an  action  to  recover  the  damages  resulting,^  and  where 

Effect  of  luiifllclont  AUegatlon  of  OfBv.  subscription.  State  v.  Jefferson  Tarn- 
— In  an  action  for  damages  resulting  pike  Co.,  3  Humph.  (Tenn.)305. 
from  false  representations  as  to  the  Bill  1>7  Yendoe  of  Par^  DmmItoI— In 
value  of  mines  conveyed  to  the  plain-  Paine  v.  Baker,  15  R.  I.  loi,  it  wu 
tiff,  the  fact  that  the  complaint  avers  held  that  a  party  who  had  convejed 
an  offer  to  return  the  deed  does  not  real  estate  under  an  inducement  or 
change  the  nature  of  the  action  from  practice  of  deception  and  fraud  might 
one  ex  delicto  to  one  ex  contractu^  be-  ignore  his  deed  and  convey  to  another, 
cause  the  gist  of  the  action  is  the  fraud  and  that  such  third  person  might  bring 
practiced  upon  the  plaintiff,  and  the  a  bill  in  equity  against  the  fint  fraud- 
offer  to  return  the  deed  is  not  an  aver-  ulent  vendee  for  the  purpose  of  annul- 
ment in  direct  terms  that  the  sale  has  ling  the  fraudulent  deed,  and  that  the 
been  rescinded,  nor  do  the  facts  de-  vendor  of  the  plaintiff  in  such  a  bill  ii 
tailed  in  such  an  averment  amount  in  not  a  necessary  party  to  such  a  suit 
legal  effect  to  a  rescission  or  an  offer  8.  Ii^iiry  to  Joint  Pruporij .—Where 
to  rescind,  for  the  reason  that  the  the  subject-matter  of  injury  is  the  joint 
offer  **  to  return  the  deed"  would  not,  property  of  several  plaintiffs,  it  is 
even  if  it  had  been  accepted,  have  in-  proper  that  they  should  join  in  the 
vested  the  defendant  Yfiih  the  title  to  action  for  damages  resulting  thereto 
the  property.  There  having,  then,  by  the  false  representations  of  the  de- 
been  no  effectual  offer  of  the  plaintiff  fendant.  Patten  v.  Gurney,  17  Mass. 
to  put  the  defendant  in  statu  quo^  re-  184. 

scission  was  not  a  point  in  the  right  An  action  for  deceit  as  to  land  should 

counted   on.      Ahrens    v,    Adler,   33  be  brought  by  all  the  grantees  jointlj* 

Cal.  618.  unless  the  cause  of  action  has  been 

1.  For  a  treatment  of  parties  in  so  assigned  to  the  plaintiff.    A  conTej- 

far  as  the  question  of  the  sufficiency  of  ance  of  his  interest  in  the  land  by  one 

representations  when   made  by  or  to  of  the  grantees  to  the  others  does  not 

particular  persons  is  involved,  see  Am.  assign  the  cause  of  action  for  deceit, 

and  Eng.  Encyc.  of  Law,  tit.  Deceit,  so  as  to  enable  the  assignees  to  sue  for 

As  to  survival  of  the  action,  see  article  deceit  in  their  own  names.    Lawrence 

Survival  op  Actions.  v.  Montgomery,  37  Cal.  183. 

The  United  States  GoTenunant  may  Bffiact  of  Partition  of  Land.— Where 

maintain  an  action  of  deceit  against  a  false  representations  are  made  to  two 

person  who  by  fraud  sets  up  an  unjust  persons,  it  is  proper  that  both  should 

account  against  the  government,  and  join  in  an  action  for  the  damages  re- 

thereby  obtains  from  its  public  officers  suiting  therefrom,  and  the  acSon  is 

A  certificate   that  his   claim   is    just,  not  divided  by  the  fact  that  the  parties 

Fenemore  v,  U.  S.,  3  Dall.  (U.  S.)  357.  have  partitioned  between  themselves 

Tlie  State  may  Obtain  Belief  in  equity  the  lots  which  they  purchased  in  the 

where    the    governor    subscribes    for  fraudulent     transaction.       Porter    v. 

stock    in    an    incorporated    company  Fletcher,  35  Minn.  493. 

(under  a  statute  authorizing  such  sub-  Divliible  Oanae  of  Aotlon.— Where  a 

scription  upon  notification  in  writing  number    of   hogs    were    sold  to  two 

that  the   individual  subscribers  have  brothers  with  the  understanding  that 

paid  into  the  treasury  of  the  company  each  brother  should  own  one-half  the 

ten  per  cent,  of  their  stock),  where  the  number  separately,  and  the  hogs  were 

subscription  was  obtained  through  a  equally  divided  upon  delivery,  either 

false  certificate  of  payment  of   such  purchaser  can  sue  for  deceit  in  the 
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several  persons  are  jointly  responsible  for  the  injury,  they  may 
be  joined  as  defendants.^ 

IV.  PuADiHG  AHD  Peoof— 1.  At  Law— a.  Intent  to  Deceive 
— Fraud. — The  intent  to  deceive  is  said  to  constitute  the  fraud 
in  actions  for  deceit,^  but  that  intent  must  be  considered  in  con- 
nection with  other  ingredients  of  the  wrong  forming  the  basis  of 
such  intent.*  Thus  fraud  must  be  alleged  generally  by  averring 
the  facts  constituting  it,*  but  the  allegation  of  an  intention  to 
deceive  is  not  always  to  be  made  in  direct  terms, '^  and  if  repre* 

sale  without  joining  the  other.     Dun-  tions  must  have  been  made  with  intent 

can  V.  Willis,  51  Ohio  St.  433.  to  deceive,  as  it  also  fairljr  implies  the 

1.  Directors    of    Ck>rporation.  —  The  necessity  of  such  intent.    Middleton 
directors  of  a  corporation  may  be  sued  v.  Jerdee,  73  Wis.  39. 

in  their  individual  capacity  for  false  3.  Thus  an  erroneous   refusal   of  a 

and     fraudulent     representations    by  referee    to    find   that  representations 

which  the  plaintiff  was  induced  to  loan  were  acted  upon  was  held  harmless 

money  to  the  corporation  upon  worth-  where  it  did  not  also  appear  that  the 

leashypothecations,  without  first  suing  party     making     the     representations 

the  corporation  upon  its  note  for  the  knew  them  to  be  false,  and  that  he  made 

amount  of  the  loan,  because  the  liabil-  them  with  intent  to  deceive.    Morris 

ity   is   not  secondary  and   collateral,  v.   Wells   (Supreme  Ct.),    7   N.    Y. 

dependent  upon  that  of  the  corpora-  Supp.  61.     See  also  infra^  IV.   i.  c. 

tion  of  which  the  defendants  are  di-  Scienter, 

rectors,  but  is  original   and   primary  Neliraska. — In  Johnson  v,  Gulick,  46 

against  them,  and  grows  out  of  their  Neb.  821,    the    court  lays  down   the 

personal  wrong.   National  Exch.  Bank  broad  proposition  that  the  intention 

v.  Sibley,  71  Ga.  730.  to  deceive  is  not   material  and   that 

Where  the  representations   on  ac-  therefore  scienter  is  not  necessary  to  be 

count  of  which  the  complainant  was  alleged    or    proven  in  any  event,  in 

induced  to  purchase  stock  of  a  corpo-  support  of  which  proposition  are  cited 

ration  were  made  by  one  of  the  direct-  Phillips  v.  Jones,  12  Neb.  213 ;  Foley  v, 

orSy  and  the   transaction  is  sought  to  Holtry,  43  Neb.  133 ;  Carter  v.  Glass,  44 

be  rescinded,  the  other  directors  are  Mich.  154;  Shippent'.  Bowen,  122  U.S. 

not  necessary  parties.     Stainbank  v,  575.    Reference  to  these  cases  will  show 

Fernley,  9  Sim.  567 ;  Seddon  v.  Con-  that  they  do  not  support  the  proposi- 

nell,  10  Sim.  59.  tion   to  which  they  are  cited,  in  the 

Aotloii  a^Alnst  Joint  Owners. — ^An  ac-  broad  sense  in  which  it  is  laid  down, 

tion   for   deceit   may   be    maintained  but  that  they  go  only  to  the  extent  of 

against  both  joint  owners  of  a  vessel  permitting  proof    of    scienter    in    a 

when  false  representations    inducing  certain   manner,   and  do  not  confine 

the  sale  of  the  vessel  were  made  by  one  the  evidence  to  actual  knowledge  of 

of  them.     White  v.  Sawyer,  16  Gray  the  falsity  of  the  representation  at  the 

(Mass.)  586.  time  it  was  made.    See  infra^  IV.   z. 

2.  Page  V,   Parker,  43  N.   H.  369;  c.  (2)  (3)  Manner  of  Proof— Aetual 
Emerson  v,  Brigham,   10  Mass.  199;  Knowledge. 

Livingston  v,  Keech,  34  N.  Y.  Super.  4.  See  article  Fraud. 

Ct.  547;  Dwyer  v.   Bassett,   i   Tex.  6.  Allegation  of  Intent. — ^Th..  declara- 

CiT.  App.  513 ;  Lord  v.  Goddard,   13  tion  in  deceit  must  allege  that  the  false 

How.  (U.S.)  211.    See  Am.  and  Eng.  representation  was  made  with  inten- 

Encyc.  of  Law,  tit.  Deceit,  tion  to  deceive.     Barber  v,  Morgan, 

In   an  action  for  false   representa-  51  Barb.  (N.  Y.)   116;  Addington  v, 

tions,  an  instruction   that  if   the  de-  Allen,  11  Wend.  (N.  Y.)  374;  Zabris- 

fendant     made     positive    statements  kie  t^.  Smith,  13  N.  Y.  322;  Kountze 

which  he  did  not  know  to  be  true,  and  v.  Kennedy,  147  N.  Y.  124;  Wells  v. 

on  which   the    plaintiffs   relied,    the  Jewett,  11  How.  Pr.  (N.  Y.  Supreme 

phiintiffs  are  entitled  to  recover,  is  Ct.)   242;    Houghtaling  v.   Hills,  59 

not  prejudicial  where  the  court  sub-  Iowa  287. 

sequently  instructs  that  the  representa-  Sufflciencjr  of  AUogattOB. — But  where 
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sentation  is  made  with  knowledge  of  its  falsity  and  the  con- 
templated reliance  thereon  by  the  plaintiff ,  these  facts  sufficiently 
show  the  intent.* 

the  declaration  alleges  that  the  de-  fraudulently  deceived,"  and  the  allege- 

fendant  knowingly  made  false  repre-  tions  were  held  sufficient  after  Terdict 

sentations  of  material  facts,  bj  which  Bajard  v.  Malcolm,  a  Johns.  (N.  Y.) 

the  plaintiff  was  induced  to  make  the  550. 

exchange,  it  is  sufficient,  since  the  jury  1.  Case  v,  Ajer^,  65  111.  14a;  Mc- 

maj  in&r  fraudulent  intent.     Bradj  v.  Bean  v.  Fox,  i  111.  App.  177;  Haven 

Finn,  i6a  Mass.  260.  v.  Neal,  43  Minn.  315 ;  Morse  v.  Desr- 

Where  the  complaint  alleges   that  born,  109  Mass.  593 ;  Collins  v.  DeDi- 

the    defendant    made   representations  son,  12  Met.  (Mass. )  549 ;  Griswold  v. 

concerning  the  land  in  question,  which  Gebbie,   126  Pa.    St.    353;   Bojd  v. 

he  knew  to  be  false,  for  the  purpose  of  Browne,    6    Pa.    St.    310.     See  also 

inducing,  and  which  did  induce,  the  Munro  v.  Gairdner,  3  Brer.  (S.  Car.) 

plaintiff  to  contract  to  purchase  said  31 ;  West  v,  Emerj,  17  Vt.  583. 

land,   to    her  damage,   his  intent  to  Thus  where  it  was  held  necessanr  to 

deceive  is  implied.     Schoellhamer  v,  prove  a  fraudulent  design,  proof  of 

Rometsch,  26  Oregon  394.  the  falsitj  of  the  representations  alooe 

And  a  declaration  in  case  which  did  was  held  to  be  insufficient  to  show  it, 

not  allege  the  fraudulent  affirmation  without  proof  that  the  partj  who  made 

with  intention  to  deceive,  except  that  the  representations  knew  of  the  falsitj 

near  its  close  it  stated  that  bj  means  thereof.    McDonald  v,  Trafton,  15  Me. 

of  the  premises  the  said  *' defendant  226.     See  also  Fooka    v,  Waples,  i 

falselj  and  fraudulently  deceived  the  Harr.  (Del.)  131. 

plaintiffs,"  was  held  to  be  rather  an  in-  Scienter  GoneliulTS. — When  a  partj 

ference  of  the  plaintiffs  than  a  direct  proves  that  he  relied  upon  represents- 

averment  of  the  fact,  and  to  be  insuffi-  tions  of  material  facts  known  bjr  the 

cient.    BelmontBankt;.  Beebe,  60hio  other  party  to  be  untrue,  the  other 

499.  partj  cannot  be  permitted  to  show  that 

mtent  Fairly  OaAliered  fhim  AllegatloiiB.  he  had  no  intention  to  deceive,  because 
— The  plaintiff  must,  in  substance,  aver  the  proof  of  scienter  is  conclusive, 
that  the  representations  were  intended  Dulanej  v.  Rogers,  64  Mo.  903;  Cow- 
to  defraud  or  deceive  him,  but  it  is  lej  v.  Smyth,  46  N.  }.  L.  380;  Baldwin 
sufficient  if  such  averment  can  fairly  v.  Marsh,  6  Ind.  App.  533.  So,  also, 
be  gathered  from  all  the  allegations  in  Derrj  v.  Peek,  L.  R.  14  App.  374t 
in  the  complaint,  even  if  the  statement  in  delivering  the  opinion  upon  the 
is  argumentative  and  the  complaint  is  question  of  fraud  in  deceit,  Lord 
deficient  in  technical  language.  Bar-  Herschell  said :  "  I  think  the  authori- 
ber  V.  Morgan,  51  Barb.  (N.  Y.)  116;  ties  establish  the  following  proposi- 
Zabriskie  v.  Smith,  13  N.  Y.  322.  tions:  First,  in  order  to   sustain  an 

SullLolency  after  Isano  Joined. — In  an  action  of  deceit,  there  must  be  proof 

action  for  deceit  for  falsely  represent-  of  fraud,  and  nothing  short  of  that 

ing  the  financial  standing  of  a  person  will  suffice.    Secondly,  fraud  is  proved 

to  whom  credit  is  given,  an  allegation  when  it  is  shown  that  a  false  represen- 

that  the  defendant  knew  at  the  time  tation  has  been  made  (i)  knowingly, 

that  such  person  was  unable  to  pay  for  or  (2)  without  belief  in  its  truth,  or 

the  goods,  and  was  not  fit  to  be  trusted,  (3)  recklessly,  careless  whether  it  be 

will  be  construed  as  a  sufficient  aver-  true  or  false.     Although  I  hare  treated 

mentof  intent  when  the  objection  is  the  second  and  third  as  distinct  cases, 

not  made  until  after  answer.     Robbins  I  think  the  third  is  but  an  instance  of 

V,  Barton,  50  Kan.  120.  the  second,  for  one  who  makes  a  state* 

Bnffldmioy  alter  Verdict. — In  an  action  ment  under  such  circumstances  can 

for  deceit,  the  epithets   "false"  and  have  no  real  belief  in  the  truth  of  what 

"fraudulent,"  usually  prefixed  to  the  he  states.  To  prevent  a  false  statement 

verb  in  the  allegation  of  the  represen-  being  fraudulent,  there  must,  I  think, 

tations,were  omitted,  but  after  averring  always  be  an  honest  belief  in  its  trath. 

the  representations  and  their  falsity,  it  And  this  probably  covers  the  whole 

was  further  alleged  that  the  plaintiff,  ground,   for  one  who  knowingly  »1* 

by  reason  thereof,  "was  falsely  and  leges  that  which  is  false  has  obviously 
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b.  Representation  and  Falsity  Thereof. — In  an  action 

for  deceit  the  plaintiff  must  set  out  the  representation  and  allege 

the  falsity  thereof.*     Evidence  as  to  alleged  false    representa- 

no  such  honest  belief .  Thirdly,  if  fraud  be  the  converse.  Ballard  v.  Lock- 
be  proved,  the  motive  of  the  person  wood,  i  Daly  (N.  Y.)  158. 
guilty  of  it  is  immaterial.  It  matters  The  allegation  that  the  misrepresent 
not  that  there  was  no  intention  to  cheat  tation  had  been  made  by  the  party 
or  injure  the  person  to  whom  the  state-  charged,  and  that  "each  and  every  of 
ment  was  made."  From  this  it  appears  the  said  representations,  declarations, 
that  the  facts  necessary  to  constitute  and  statements  were  false,"  but  failing 
the  fraud  are  the  same  which  in  to  disclose  in  what  respect  the  repre- 
other  cases  are  held  sufficient  to  show  sentations  were  false,  was  held  not 
the  intent.  As  to  manner  of  prov-  sufficient.  Specht  v.  Allen,  12  Oregon 
ing    scienter,  see   infra^  IV.   i.  c.  (2)  117. 

(  ^)  Manner  of  Proof — Actual  Knotul-  iBSuable  Fomi. — A  complaint  for  false 

edg-e.  representations  should  state  in  issua- 

Faot  and  Opinion. — A  charge  of  fraud-  ble  form  that  they  were  false.  Furlong 
ulent  intent  in  an  action  for  deceit  v.  Gair,  46  N.  Y.  Super.  Ct.  573. 
maj  be  maintained  by  proof  of  a  state-  Statement  under  Izmnendo. — In  an  ac- 
ment  made  as  of  the  party's  own  tion  on  the  case  for  false  and  fraudu- 
knowledge,  which  statement  is  false,  lent  representations  in  the  sale  of 
provided  the  thing  stated  is  not  mere-  real  estate,  the  representation  alleged 
ly  a  matter  of  opinion,  estimate,  or  was  that  the  defendant  asserted,  af- 
judgment,  but  is  susceptible  of  actual  firmed,  etc.,  that  the  premises  con- 
knowledge  ;  in  such  case  it  is  neces-  tained  three  thousand  spruce  logs,  the 
sary  to  make  proof  of  an  actual  intent  following  innuendo  being  inserted : 
to  deceive.  Bullitt  t;.  Farrar, 42  Minn,  "meaning  that  there  were  spruce 
8.  See  also  Oberlander  v,  Spiess,  45  trees  growing  thereon  that  would  cut 
N.  Y.  175.  and  make  three  thousand  spruce  logs 

ReivreBentationa  *'Calcnlated"  to  De-  of  the  usual  and  customary  size  and 

celve. — It  is  not  sufficient  that  the  mis-  quality.*'     The  defendant  insisted  that 

representation  alleged  in  an  action  of  as  it  was  alleged  that  the  representa- 

deceit  should  be  such  as  is  calculated  tion  was  that  there  were  three  thou- 

to    mislead,    but    the    representation  sand  logs  on  the  premises,  it  did  not 

must  be  made  with  the  intention  to  appear  by  the  pleading  that  there  was 

deceive,  and  a  charge  to  the  jury  that  a  misrepresentation  as  to  the  real  es- 

if  what  the  defendant  represented  was  tate  sold.    The  court  held  that  while 

calculated  to  deceive,  etc.,  is  errone-  this  might  be  so  if  the  representation 

OU9.     Stafford  i;.  Newsom,  9  Ired.  L.  were  taken  literally  and  unexplained  by 

(N .  Car.)  510.  the  innuendo,  yet  the  pleader  having  so 

1.  London,  etc.,  F.  Ins.  Co.  v.  Liebes,  explained  the  meaning  of  the  words, 

105    Cal.  203 ;  Semple   v.   Hagar,  27  the  court  would  take  the  words  to  have 

Cal.   165;  Williams  v.  McFadden,  23  been  used  and  understood  in  the  sense 

Fla.  143;    Hays  v,   Ottawa,   etc.,    R.  attributed  to  them  in  the  declaration, 

Co.,  61  111.  425 ;  Hayes  v.  Burkam,  94  if  the  truth  of  the  innuendo  could  be 

Ind,  311;  Smith  v.  Roseboom,  13  Ind.  legally  proven  under  a  declaration,  and 

App.   287;  Crane  v.   Elder,  48   Kan.  also  held  that  it  would  be  fairly  within 

259;  Byard  v.  Holmes,  34  N.  J.  L.  296;  the  scope  of  the  declaration  for  the 

Star  Steamship  Co.  v.  Mitchell,  i  Abb,  plaintiff,  under  the  general  issue,  to 

Pr.  N.  S.  (N.  Y.  C.  PI.)  402;   Zabris-  prove,  and  for  the  jury  to  find,  that  the 

kie  v.  Smith,  13  N.  Y.  322;  Barber  v.  words  were  used  and   understood  by 

Morgan,  51   Barb.  (N.  Y.)  116;  Wells  the  parties  in  the  sense  alleged.    Whit- 

V.    Jewett,    II   How.  Pr.   (N.   Y.  Su-  ton  t;.  Goddard,  36  Vt.  731. 

preme  Ct.)  242.  Insulllclent  Averment — WalTer  ofOb- 

Snfllcleney  of  Arerment. — It  is  not  nee-  Jectlon.  —  Where   no  motion   is   inter- 

essary  to  aver  that  the  representations  posed    to    make    the    petition    more 

on  which   the  plaintiffs   parted  with  definite  and  certain,  a  defect  in  omit- 

their  goods  were  false.      It  is  sufficient  ting  to  state  fully  and  exactly  the  false 

to  allege  that  they  were  made  by  the  representations  made  is  waived.   Clag- 

defendants  well  knowing  the  truth  to  gett  v,  Crall,  12  Kan.  397. 
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tions  which  are  not  averred  in  the  pleadings  will  not  be  admitted.^ 
The  representations  may,  however,  be  stated  in  substance,  and 
need  not  be  literally  set  out.* 

Proof  to  Corrotpond  with  Allegatioiii. — When  the  allegations  are  suffi- 
cient, it  is  incumbent  upon  the  plaintiff  to  prove  the  representa- 
tions and  the  falsity  thereof  substantially  as  alleged.'    While  the 

Allogatlon  of  FalBO  SepreBontatton  In-  complained  of  were   made,  although 

■toad  of  ATerment  of  Ftaadnleiit  Con-  only  the  words  relied  on  are  set  forth 

oealmont. — In   Loewer   v.  Harris,  57  in  the  declaration,  for  the  reason  that 

Fed.  Rep.  374,  it  was  held  that  where  the  jury  will  thus  be    better  able  to 

a  complaint  proceeds  only  upon  the  judge  of  the  meaning  of  the  words  set 

allegation  of  a  false  representation,  and  forth.     Pedrick    v.    Porter,   5   Allen 

does  not  aver  a  fraudulent  concealment,  ( Mass.)  326. 

no  objection  can  be  raised  after  the  More  tban  One  RepreMUtationGIiaxged. 

verdict,  and  when  the  case  is  removed  — Where  it  is  alleged  bj  the  plaintiff 

from  the  trial  court,  by  a  writ  of  error,  that  he  sold  property  to  the  defendant 

1.  McCracken  v.   Robison,  57  Fed.  in  exchange  for  stock  in  a  corporation, 
Rep.  375.  which  stock  the  defendant  fraudulent!/ 

2.  Cutter  v.  Adams,  15  Vt.  240.  represented  to  be  genuine  and  legallj 
Precise  Worda.  —  Plaintiff  need   not  issued,  and  also   that   the   defendant 

count  on  any  precise  words.     Heine-  fraudulently  represented  the  solvency 

man  v.  Steiger,  54  Mich.  232.  of  the  corporation,  it  was  held  not  to 

Details  of  Conyeraation.  —  It  is  not  be  necessary  that  60th   these   repre- 

necessary  that  a  complaint  founded  on  sentations  should  be  proven  false;  if 

fraudulent      representations      should  the  former  was  false    and   made  for 

minutely  detail  the  conversations  by  the  purpose  of  inducing  the  plaintiff 

which  the  fraudulent  representations  to  make  the  exchange,  it  would  be  suf- 

are  proven.     Hick  v,  Thomas,  90  Cal.  ficient,  and  the  latter   might   be  re- 

289.  jected  as  surplusage.    Yates  v.  Alden, 

S.  Beard  V.  Bliley,  3C0I0.  App.  479;  41  Barb.  (N.  Y.)  172. 

Ladd  V.  Pigott,  114  111.  654;  Endsley  So,  also,  where  one  misrepresenta- 

V.  Johns,  120  111.  469;  Allison  v.  Jack,  tion  alleged  as  a  defense  is  in  reference 

76   Iowa  206;    Holmes    v.   Clark,    10  to  the  location  of  land,  and  another 

Iowa  424;  Buschmannf .  Codd,  52Md.  misrepresentation  alleged  in  defease 

206;  Catlin  V.  Victor,  52  N.  Y.  Super,  touches  the  quantity  of  grain  a  mill 

Ct.  169;  Nelson  v.  Luling,  36  N.  Y.  would  grind  in  a  day,  there  is  no  nec- 

Super.  Ct.  544;  Duffany  v.  Ferguson,  essary  connection  between  them,  and 

66  N.  Y.  j^2;  Gatlin  v,  Harrell,  108  the  defendant  may  avail   himself  of 

N.  Car.   485 ;  Lare  v.  Westmoreland  either.     Reynolds  v.  Cox,  11  Ind.  263. 

Specialty  Co.,  155  Pa.  St.  33;  Dwyer  In  an  Iowa  case  it  was  insisted  that 

V.  Bassett,  i  Tex.  Civ.  App.  513;  Cut-  an  instruction  was  erroneous  because 

ter  V,  Adams,  15  Vt.  243.  it  referred  to  representations  gcncr- 

Representatloiis  at  Different  Times. —  ally,  instead  of  to  those  only  which 

When  a  distinct  representation  is  al-  were  testified  to  by  the  plaintiff;  but 

leged,  it  can  be  proved  to  have  been  the  court  held  that  there  was  no  error, 

made  at  different  times.      Crane    v.  and  that  the  instruction  should  have 

Elder,  48  Kan.  259.    .  been  general,  so  that  it  would  be  ap- 

Strtotness  of  Proof. — The  plaintiff  is  plicable  to  any  representation  covered 

not  bound  to  prove  the  representations  by    the    allegations    of    the    petition, 

precisely  as  alleged,  but  he  may  prove  Phelps  v,  James,  79  Iowa  262. 

the  substance  and   material   parts   of  But  in  Ladd  v,  Pigott,  114  111.  654, 

such  representations;  more  strictness  a  charge   by  the  trial  judge  that  the 

than   this  the   law  does   not  require,  plaintiff  must  prove  that  the  represen- 

Ladd  V,  Pigott,  114  111.  654;  Endsley  tations  alleged  in  the  declaration  were 

V.  Johns,  120  111.  469;  Fisher  v,  Mel-  made  by  the  defendant,  adding  thereto 

len,  103  Mass.  505.  **  or  some  material  part  thereof,"  was 

It  is  proper  that  the  plaintiff  should  held   to  mean,  not  that  the  plaintiff 

prove  all  that  was  stated  by  the  de-  might  recover  if  he  proved  some  of  the 

fendant  at  the  time  the  representations  material  representations,  but  that  he 

900  Volume  VIU. 


Pleading           FALSE  REPRESENTA  TIONS,  ETC.  and  Proof. 

representation  must  be  shown  to  have  been  false  at  the  time  it 
was  made,^  the  question  of  the  admissibility  and  sufficiency  of 
testimony  is  disposed  of  in  the  particular  case  in  which  it  arises, 

according  to  the  application  of  the  principles  of  law  to  the  facts 

therein  and  the  general  rules  of  evidence,  both  as  to  the  making 
of  the  representation  *  and  the  falsity  thereof.' 

c.  Scienter — (i)  Allegation, — As  a  general  rule,  false  repre- 
sentations not  being  fraudulent  or  actionable,  unless  made  with 

most  prove  all  that  was  material  of  all  standing  of  a  person  of  another  name, 

the  representations.  without  connecting  the   two   persons 

HeeeoBlty  of  Proof  under  Defendant's  or  showing  that  they  were  one  and  the 

Adznisaloiiui. —  In  an  action  to  recover  same.   Robbins  t^.  Barton ,  50  Kan.  1 30. 

damages  for  false  and  fraudulent  rep-  Value    of   Property    in   KTCliange.  — 

resentations  concerning  certain  water  Where  two  parties  exchange  lands,  in 

rights,  which  induced  the  plaintiff  to  an  action  brought  by  one  for  damage 

purchase  the  land,  the  defendant  hav-  for  false  representations  made  by  the 

ing  admitted  in  his  answer  that  thewa-  other  as  to  the  quality  of  the  land  re- 

ter  rights  did  not  belong  and  were  not  ceived  by  the  plaintiff,  it  is  competent 

appurtenant  to  the  land,  the  plaintiff  for  the  defendant  to  prove  the  actual 

was   not    required  to  offer  any  proof  value  of  the  land  received  by  himself, 

that  they  did  not  so  belong.     Banta  v,  in  order  to  show  the  improbability  of 

Savage,  12  Nev.  155.  his  having  made  the  representations 

In  a  suit  for  damages  for  false  repre-  charged  as  to  the  quality  of  his   land ; 

sentations,  if  the  defendant  admits  the  because,  as  the  court  says,  '*  ft  is  not 

falsity  of  the  representations, but  denies  likely,  to  say  the   least  of  it,  that  he 

that  he  made  them,  the  only  question  would  thus  overestimate  its  advantages 

for  the  jury  to  find  is  whether  or  not  and  value  in  order  to  get  a  tract  worth 

he  did  make  them.     Hudnut  v.  Gard-  no  more  than  his  own,"  etc.     Likes  v. 

ner,  59  Mich.  541.  Baer,  10  Iowa  91.     See  also  Stone  v. 

Jury  may  Look  Only  to  Byldenoe. —  Covell,  29  Mich.  360. 

Where,  in  an  action  for  deceit  in  the  8.  A  petition  by  the  stockholders  of 

sale  of  a  pair  of  oxen,the  issue  is  wheth-  a  bank,  asking  for  the  reestablishment 

er  an  ox  that  drools  is  a  defective  ani-  of  the  bank  after  a  receiver  had  been 

mal,  an  instruction  that  the  jury  may  ordered,  and  stating  the  financial  con- 

''  call  into  requisition,  in  a  case  of  this  dition  of  the  bank,  is  not  admissible 

sort,    their  practical   experience    and  against  the  defendant  in  an  action  to 

knowledge  •  »  *  relating  to  cattle  of  recover  the  price  of  stock  paici  to  him 

this  kind,"  is  erroneous.    Paget;.  Alex-  by  the  plaintiff,  the  sale  of  said  stock 

ander,  8^  Me.  83.  being  alleged  to  have  been  induced  by 

1.  Bell  V.  Mali,  11  How.  Pr.  (N.  Y.  false  representations,  because  the  de- 
Supreme  Ct.)  254;  Eaves  v.  Twitty,  fendant  was  not  a  party  to  the  petition. 
13  Ired.  L.  (N.  Car.)  468.  Lefever  v.  Lefever,  30  N.  Y.  27. 

2.  See  Am.  and  Eng.  Encyc.  of  Law,  Evldenoe  of  Adrerse  OccniMitlon.—Evi- 
title  Deceit.  dence  of  adverse  occupation  is  admis- 

RepresentatlonB  by  Letter.  —  Where  sible  under  an  allegation  of  false 
the  representations  were  made  by  the  representations  as  to  title  of  land,  for 
defendant  in  a  letter  to  the  plaintiff,  the  purpose  of  showing  the  falsity  of 
testimony  as  to  the  representations  the  representation.  Stubly  v.  Beach- 
given  by  the  plaintiff  in  said  letter,  board,  68  Mich.  401. 
which  is  attached  to  the  deposition,  is  Testimony  of  Party  RecelTlng  Palse 
admissible.  Vines  v,  Chisolm  (Su-  Credit. — A  person  to  whom  credit  is 
preme  Ct.),  i  N.  Y.  Supp.  102.  given  is  a  competent  witness  on  behalf 

Bepresentation  as  to  Plnancial  Condi-  of  the  person  defrauded  by  misrepre- 

tion. — Where  the  plaintiff  relied  upon  sentation  by  a  third  person  as  to  the 

representations  made  by  the  defendant  financial  condftion  of   the    party    to 

concerning  the  financial  standing  of  a  whom  the  credit  was  extended.     60yd 

person  named,  it  was  held  error  for  v,  Browne,  6  Pa.  St.  310.     So,  also,  his 

the  court  to  admit  evidence  as  to  what  evidence  is  admissible  on  behalf  of  the 

the    defendant    said    of  the  financial  defendant.     Young  v.  Hall,  4  Ga.  95. 
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knowledge  of  their  falsity,  or  stated  as  the  truth  when  the  per 
son  has  no  knowledge  on  the  subject,  scienter  must  be  expressly 
alleged  in  a  declaration  or  complaint  for  false  representation  and 
deceit,*  or  specific  allegations  must  be  used  which  sufficiently 
import  knowledge.* 

1.  /7<7rfV/a.— Williams    v.    McFad-  3.  Use    of  Word  '^Ftandiileatty"  In 

den,  23  Fla.  143.  Allegation.  —  Where    the   declaration 

Georgia. — Terrell  v.  Bennet,  18  Ga.  charges  that  the  appellant  falsely  and 

404;  Tift  V.  Harden,  22  Ga.  623;  Na-  fraudulently     represented,    etc.,    the 

tional   Exch.  Bank  v.  Sibley,  71  Ga.  word  **  fraudulently"  has  been  held  to 

730 ;  Wootten  v.  Callahan,  26  Ga.  366 ;  include  the  scienter.     Merwin  v.  Ar- 

Manes  v.  Kenyon,  18  Ga.  291.  buckle,  81  111.  501 ;  Terrell  v.  Bennet, 

Illinois. — Wightman   v.  Tucker,  50  18  Ga.  404;  Farwell  xr.  Metcalf,  61  III. 

111.  App.  75.  374 ;  Thomas  v,  Beebe,  25  N.  Y.  244. 

Indiana. — Conant  v.  National  State  But  a  complaint  for  falselj  repre- 

Bank,  121  Ind.  323.  senting  the  value  of  stock,  alleging 

Kentucky. — Baldwin  v.  West,  Hard,  that  the  party  **  falsely  and  fraudulent- 

(Ky.)   54;    Smith   v.    Miller,   2   Bibb  ly  represented, "  was  held  insufficient. 

(Ky.)    618;    Hickman    v.    Hanley,    4  Mabey  v.  Adams,  3  Bosw.  (N.  Y.)  346. 

Bibb    (Ky.)    359;    Ball   v.   Lively,    4  Soffldency  of  AUegatton. — A  general 

Dana    (Ky.)    369;    Trimble    v.    Reid  averment    that     the     representations 

(Ky.  1895),  31  S.  W.  Rep.  861.  were  made   "with  intent  to  deceive 

Maine. — McDonald  v.   Trafton,   15  and  defraud  the  holders  and  owners  of 

Me.  226.  the  stock  of  said  bank,  and  those  who 

Massachusetts. — Hoist    v.   Stewart,  might  become  purchasers  and  owners 

154  Mass.  445.  thereof,"    was  held  sufficient  on  de- 

Mississippi. — Sims    v.    Eiland,    57  murrer.     Morse  v.  Swits,  19  How.  Pr. 

Miss.  84;  Clopton  v.  Cozart,  13  Smed.  (N.  Y.  Supreme  Ct.)  275. 

&  M.  (Miss.)  363;  Mizell  v,  Sims,  39  An  allegation  that  defendant  "was 

Miss.  331.  then  informed  and  knew  of  facts  and 

Missouri. — ^Dunn  v.  White,  63  Mo.  circumstances  sufficient  to  charge  him 

181 ;  Anstee  v.  Ober,  26  Mo.  App.  665 ;  with  knowledge  of  the  falsity  thereof," 

Fenwick  v.  Bowling,  50  Mo.  App.  516.  is  not  obscure,  and  a  motion  to  make 

Ne-w  Hampshire. — Mahurin  v.  Hard-  it  more  definite  will  not  be  granted, 

ing,  28  N.  H.  129;  Pettigrew  v.  Chel-  American  Nat.  Bank  v.  Grace,  67  Hun 

lis,  41  N.  H.  95.  (N.,  Y.)  432. 

Ne-w  Jersey. — Byard  v.  Holmes,  34  In  Indiana  the  rule  stated  in  the  text 

N.  J.  L.  296.  has  been  applied  as  a  general  proposi- 

New  Tork. — Duffany  v.  Ferguson,  tion,    Gatling  v.  Newell,  9  Ind.  572; 

66  N.  Y.  485 ;  Hubbell  v.  Meigs,  50  N.  Conant  v.  National  State  Bank,  121 

Y.  480;  Thomas  v.  Snyder,  77  Hun  Ind.  323 ;  though  a  distinction  has  been 

(N.  Y.)  365;  Lawrence  v.  Foxwell,  49  drawn  between  the  cases  wherein  the 

N.    Y.    Super.  Ct.  273;    Evertson   v.  representations    alleged    are  actuallj 

Miles,  6  Johns.  (N.  Y.)    138;  Roths-  false  and  fraudulent  and  those  wherein 

child  V.  Porter  (City  Ct.),  19  N.  Y.  a  false  representation  is  made  with  no 

Supp.  177.  intention  or  attempt  to  deceive.  Beth- 

Oregon. — Rolfes  i;.  Russel,  5  Oregon  ell  t;.  Bethell,  92  Ind.  318;  Roller  f. 

400.  Blair,  96  Ind.  203;  Furnas  r.  Friday, 

Pennsylvania. — Coxt;.  Highley,  100  102  Ind.  129;  Slauter  v.  Favorite,  107 

Pa.  St.  249;  Staines  v.  Shore,  16  Pa.  Ind.  291;  Ingalls  v.  Miller,  I3i  Ind. 

St.  200.  i88 ;  Kirkpatrick  v.  Reeves,  121  Ind. 

Vermont. — Barlow  v.  Enos,  Brayt.  280;  Conant  v.  National  State  Bank, 

(Vt.)  125;  Bond  V.  Clark,  35  Vt.  577.  121   Ind.  323;  Lewark  v.  Carter,  xi? 

Virginia. —  Brown     v.    Shields,     6  Ind.  206. 

Leigh  ( Va.)  440.  In  Frenzel  v.  Miller,  37  Ind.  17,  the 

England.  —  Thom    v.    Bigland,    8  court  seems  to  have  relaxed  the  rule 

Exch.  731 ;  Collins  v.  Evans,  5  Q^  B.  requiring  scienter  to  be  alleged,  ap- 

820,  48  E.  C.  L.  820;  Ormrod  v.  Huth,  parently  for  the  reason,  in  part  at  least, 

14  M.  &  W.  651;  Wilde  v.  Gibson,  i  that  the  blending  of  legal  and  equi- 

H.  L.  Cas.  605.  table  jurisdictions  under  the  code  bit 
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IUm  Wanaaty. — But  when  a  count  for  false  warranty  is  added, 

or  where  the  action  is  wholly  upon  a  false  warranty,  scienter 
need  not  be  averred  in  order  to  recover  for  the  false  warranty.* 

(2)  Proof — (a)  In  Goneral. — It  is  not  only  necessary,  in  an  action 

for  deceit,  that  scienter  should  be  alleged,  but  the  rule  that  it 
must  be  proved  is  of  equally  general  application.^ 

obviated  the  distinction  between  leG^al  v,  Kurtz,  99  Pa.  St.  ^9,  it  is  said  that 

ftnd  equitable  actions,  and  while  this  while  it  was  formerly  held  that  in  an 

case  is  cited  in  others  in  Indiana  (see  action  on  the  case  for  deceit  in  the 

Krewson  v.  Cloud,  45  Ind.  373,  and  sale  of  a  personal  chattel  to  which  the 

Brooks  V.   Riding,  46  Ind.   17),   the  vendor  had  no  title  it  was  necessary  to 

later  cases  do  not  seem  to  go  so  far.  aver  the  scienter  (Dale's  Case,  (Jro. 

Stificieney  of  Charge, — A    charee  Eliz.  44;   Roswel  v,   Vaughan,    Cro. 

that  tne  defend  ant  **  knowingly,  falsely,  Jac.  196),  this  determination  was  after- 

and  fraudulently"   made   representa-  wards  exploded.    Cross  v.   Gardner, 

tions,  sufficiently  imports  knowledge  Carth.  90;  Medina  v.  Stoughton,  i  Ld. 

by  the  defendant  of  the  falsity  of  such  Raym.  593,  i  Salk.  sio;    Burgess  v, 

representations.    West  v.  Wright,   98  Wilkinson,  13  R.  I.  648. 

Ind.  335.  2.  Connecticut.  —  Bennett    v,    Gib- 

Suit  by  Husband  and  Wife. — In  a  bons,  55  Conn.  450. 

suit    by  husband  and  wife  for  fraud  Delaware. —  Herring   v.  Draper,   a 

upon  die  wife,  affecting  her  separate  Hoiist.  (Del.)  158;  Tyre  v.  Causey,  4 

property,  it  was  held  not  necessary  to  Harr.  (Del.)  425;  Fooks  v.  Waples,  i 

aver  that  the  husband  was  deceived;  Harr.  (Del.)  131. 

and  where  by  false  representations  the  Florida^ — Wheeler  v.  Baars,  33  Fla. 

wife  was  put  off  her  guard,  so  that  she  710. 

did  not  use  ordinary  prudence  to  ascer-  Georgia. — Terrell  v.  Bennet,  18  Ga. 

tain  the  facts  by  examining  a  public  404;   Alanes  v.  Kenyon,  18  Ga.   291; 

record  of  a  distant  county,  an  action  National  Exch.  Bank  v.  Sibley,  71  Ga. 

would  lie  if  the  purpose  of  the  defendant  730 ;  Wootten  v.  Callahan,  26  Gra.  366 ; 

was  fraudulent,  and   he  professed  to  Slade  t;.  Little,  20  Ga.  371. 

know  the  facts,   though   he  did   not.  Illinois. —  Mitchell    v.   McDougall, 

Roller  V.  Blair,  96  Ind.  203.  62  111.  498;  Walker  v.  Hough,  59  111. 

I&  Alahama  scienter  need  not  be  al-  378;  Sims  v.  Klein,  i  111.  302;  Wheeler 

leged  except  where  the  misrepresenta-  v.  Randall,  48  111.  182 ;  Schwabacker 

tion  is  an  active  one.    Jordan  v.  Pick-  v.   Riddle,  99  111.    343 ;    Johnson    v. 

ett,  78  Ala.  338 ;  Munroe  v.  Fritchett,  Beeney,  9  111.  App.  67 ;  Hiner  v.  Rich- 

16  Ala.  785.  ter,  51  111.  301. 

1.  Johnson  v.   McDaniel,    15    Ark.  Iowa. — Wilcox   v.   Iowa  Wesleyan 

109;  Hillman  v.  Wilcox,  30  Me.  170;  University,  32  Iowa  367;   Holmes  v. 

Carter  v.  Glass,  44  Mich.  156;  Beebe  Clark,  10  Iowa  424;  Allison  v.  Jack,  76 

V.  Knapp,   28  Mich.  53;    Holman  v,  Iowa  205 ;  Hubbard  f.  Weare,  79  Iowa 

Dord,  12  Barb.  (N.  Y.)  336;  Case  v,  686;  Avery  v.  Chapman,  62  Iowa  144. 

Boughton,     II    Wend.    (N.    Y.)    106;  Kentucky. —  Campbell  v.    Hillman, 

Burgess  v»  Wilkinson,   13  R.  I.  648;  15  B.  Mon.  (Ky.)  508;  Baldwin  v. West, 

Beeman  v.  Buck,  3  Vt.  53;  West  v.  Hard.  (Ky.)  54;  Massie  v.  Crawford, 

Emery,  17  Vt.  583;  Cameron  v. Mount,  3  T.  B.  Mon.  (Ky.)  219. 

86  Wis.  477;  Shippen  v.  Bowen,  122  Massachusetts. —  Dyer  v.  Lewis,   7 

U.  S.  575;  Williamson  v.  Allison,  2  Mass.  284;  Emerson  v.  Brigham,  10 

East  446.  Mass.   202 ;   Stone  v.  Denny,  4  Met. 

IMafelnottoii  between  Asinmpilt,  Tort,  (Mass.)   156;  Tryon  v.  Whitmarsh,  i 

andWazxaatF. — In  Evertson  v.  Miles,  Met.  (Mass.)  i;  Hartford  Li^e  Stock 

6  Johns.  (N.  Y.)   142,  it  is  held  that  Ins.  Co.  v.  Matthews,  102  Mass.  221. 

where  the  action  is  in  assumpsit  on  a  Michigan .  —  Stone    v.    CovelVi    29 

warranty,  scienter  need  not  be  alleged,  Mich.  jjSo. 

but  where  it  is  in  tort,  as  for  deceit  in  Minnesota. — Bullitt    v,   Farrar,  42 

the  false  warranty,  scienter  must  be  Minn.  8. 

alleged.  Mississippi. — Sims    v.    Eiland,    57 

WazxiBty  of  Tttla. — In  People's  Bank  Miss.  84 ;  Clopton  v.  Cozart,  13  Smed. 
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ValM  Warranty. — Where  a  false  warranty  is  the  thing  which  con- 
stitutes the  representation,  the  rule  as  to  proof  follows  that 
as  to  the  allegation  of  scienter,  and  as  scienter  need  not  be 
alleged  in  such  a  case  it  is  therefore  unnecessary  to  prove  it.^ 


&  M.  (Miss.)  363;  Taylor  v.  Frost,  39  affecting  the  defendant  with  knowl- 

Miss.  328;  Mizeli  7^.  Sims,  39  Miss.  331.  edge  that  the  invention  was  without 

Missouri. — Koontz  t>.  Kaufman,  31  value  and  that  the  representations  were 

Mo.  App.  397.  false.     Allin  v.  Millison,  72  III.  204; 

New  Hampshire. — Page  v.  Parker,  Beebe  v.  Knapp,  28  Mich.  54. 

43  N.  H.  369;  Mahurin  v,  Harding,  28  Prevtona  Statemanto  to  B«pd  finpnti- 

M.  H.  129;  Pettigrew  v,  Chellis,  41  N.  tlon  off  Ftaud. —  In  McCracken  v.  West, 

H.  95.  17  Ohio  16,  it  was  held  that  where  a 

New  Tork, — Duffanj  v,  Ferguson,  party  was  sued  for  false  representi- 

66  N.  Y.  482;    Lawton  v,   Goodrich  tions  as  to  the  financial  condition  of 

(Supreme  Ct.),   7   N.   Y.   Supp.   76;  another  person,  wherebj  credit  to  such 

Morehouse  v,  Y eager,  41  N.  Y.  Su-  person   was   induced,    the   defendant 

per.  Ct.  135 ;  Morris  v.  Wells  (Supreme  might  show  previous  statements  made 

Ct.)»  7  N.  Y.  Supp.  61 ;  Lamb  7;.  Kel-  by  him  as  to  what  he  thought  of  tiie 

sej,  54  N.  Y.  645;  Marsh  v.  Falker,  40  financial  condition  of  such  person,  in 

N.    x.   562;  Barrett   v.  Western,  66  order  to  repel  the  imputation  of  fraud. 

Barb.  (N.  Y.)  205.  1.  Coolidge    v.    Brigfaam,  i   Met. 

North  Carolina, — Gatlin  v.  Harrell,  (Mass.)  547 ;  Carter  v.  Glass,  44. Mich. 

108  N.  Car.  485.  156;   Beebe  v,  Knapp,  28  Mich.  53; 

Pennsylvania. — Cox  t>.  Highley,  100  Mizell  r.  Sims,  39  Miss.  331;  Tajlor 

Pa.  St.  249;  Staines  v.  Shore,  16  Pa.  v.    Frost,   39  Miss.   328;    Fogarty  v.' 

St.  200;  Griswold  v.  Gebbie,  126  Pa.  Barnes,  16  R.  I.  627;  Place  t>.  Merrill, 

St.  36^;  Dilworth  v,  Bradner,  85  Pa.  14  R.  I.  578;  Beeman  v.  Buck,  3  Vt 

St.  238;  Duff  V.  Williams,  85  Pa.  St.  56;  Shippen  v.  Bowen,  122  U.  S.  575; 

490;  McCandless  v.  Young,  96  Pa.  St.  Williamson  v,  Allison,  2  East  446. 

289;  Hexter  v.  Bast,  125  Pa.  St.  52.  Jolndar  of  CoimUi. — Where  a  plaintiff 

Texas. — Dwyer   v.  Bassett,   i   Tex.  joins  two  counts,  one  for  deceit  and  the 

Civ.  App.  513.  other  for  false  warranty,  he  may  re- 

Vermont. — Barlow  v,  Enos,  Brayt.  cover  on   the  latter  without  proving 

( Vt.)  125.  scienter.     Blanton  v.  Wall,  4  Jones  L. 

Virginia. — ^Mason  v.  Chappell,   15  (N.  Car.)  53^.    But  where  he  elects  to 

Gratt.  (Va.)  582.  proceed  upon  the  count  for  deceit,  he 

Wisconsin, — Smith    v.    Mariner,    5  must  prove  scienter.     Wootten  r.  Cal* 

Wis.  577.  lahan,  26  Ga.  366. 

Scienter  is  not  proved  by  evidence  Allegation  of  Seienter    In  Count  to 

that  although  the  defendant  believed  FaLM  Warranty. — Upon  the  sale  of  a 

the  statements  to  be  true  when  they  horse,  with  a  warranty  for  represen- 

were  made,  after  the  negotiations  were  tation  of  soundness,  the  plaintiff  maj 

concluded  they  were  merged  in  a  writ-  declare  upon  the  warranty  and  allege 

ten  contract  without  warranty,  and  he  scienter  of  the  falsity  thereof,  in  which 

ascertained  them  to  be  false  but  neg-  case  he  may  either  recover  upon  the 

lected  to  communicate  his  knowledge  contract  if  proven,  or,  if  the  scienter  be 

to  the  plaintiff.     Pettigrew  v.  Chellis,  proven,  he  may  recover  for  the  dc- 

41  N.  H.  95.  ceit.     Vail  v.  Strong,  10  Vt.  457* 

Evidence  of  Similar  Tranaactlone. — In  Effect  of  InstmotloiiB  as  to  Deoett  Ap- 

an  action  for  damages  for  false  repre-  piled  to  Warranty. — In  an  action  for  de- 

senta tions  as  to  the  value  of  a  patent  ceit  and  false  warranty  in  the  sale  of  a 

right  in  the  sale  of  certain  territory,  horse,  the  court  charged  on  the  count 

the  court  admitted  testimony  in  regard  in  warranty  that,  if  the  defendant  made 

to  other  transactions  with  other  per-  the  statements  in  regard  to  the  quali- 

sons,  who  had  made  similar  purchases  ties  of  the  horse  as  facts,  and  not  as 

of  territory,   and    to    complaints    by  opinion,   he  was  bound  to  make  his 

them  to  the  defendant  of  the  worth-  statements  good   if  false,  even  if  he 

lessness  of  the  purchase.     This  was  believed  them  true  and  did  not  know 

held  to  be  proper  for  the  purpose  of  of  their  falsity.    The  jury  returned  a 
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(b)  Kumor  of  Proof — Aotnal  Xnowled^. — It  is  not  always  necessary, 
however,  to  prove  that  the  defendant  actually  knew  the  falsity 
of  his  representations;  scienter  being  sufficiently  proven  by 
showing  that  the  representation  was  made  as  of  knowledge, 
when  in  fact  the  defendant  was  without  knowledge  upon  the 
subject,  or  when,  by  reason  of  his  position,  he  should  have  known 
the  truth  or  falsity  of  the  representation  made.*     These  quali. 

▼erdict  for  the  defendant,  and  the  court  Mich.  55 ;  Bristol  v,  Braidwood,  38 

held  that  they  must  have  found  that  Mich.  191. 

he  did  not  make  his  statements  as  em-        Minnesota, — Busterud  v.    Farring- 

bodjing  facts,  or  that  they  were  true,  ton,  36  Minn.  320. 

so   that  the  plaintiff  could  not  have        Missouri. — McBeth  v,  Craddock,  38 

been  damaged  bj  the  court's  refusal  Mo.  App.  380 ;  Dunn  v.  White,  63  Mo. 

to  give  the  same  instructions  on  the  181;  Koontz  v,  Kaufman,  31  Mo.  App. 

count  in  deceit  in  regard  to  the  de-  397 ;  Caldwell  v.  Henrj,  76  Mo.  255. 

fendant's  knowledge  of  the  falsity  of        New  Tork, — Marsh  v.   Falker,  40 

his  statements.     Darling  v,  Stuart,  63  N.  Y.  562 ;  Meyer  t;.  Amidon,  23  Hun 

Vt.  570.  (N.  Y.)  553;  Sharp  v.  New  York,  40 

If  an  AlM(fliit«  Wairaaty  U  AUagwl  it  Barb.  (N.  Y.)  256;  Kountze  v.  Ken- 
cannot  be   supported   by  proof  of  a  nedy,  147  N.  Y.  124. 
qualified  warranty,  though  it  is  other-         Oregon, — Cawston  v,  Sturgis  (Ore- 
wise  if  such  warranty  is  alleged  with  gon  1^6),  43  Pac.  Rep.  656. 
scienter.      West    v.    Emery,     17   Vt.         Pennsylvania, — Griswoldv.Gebbie, 
583.  126  Pa.  St.  363 ;  Dilworth  v,  Bradner, 

Gflnflral  yordlct. — Where  one  count  85  Pa.  St.  238;  Duff  v,  Williams,  85 

is  founded  upon  deceit,  and  another  in  Pa.  St.  490 ;    McCandless  v.   Young, 

the  same  declaration  upon  a  warranty  96  Pa.  St.  289;  Hexter  v.  Bast,  125  Pa. 

of  soundness,  scienter  must  be  proven  St.  52. 

under  the  first  count;  and  where  there         Virginia, —  Mason  v,  Chappell,  15 

is  a  general  verdict  for  the  plaintiff,  Gratt.  (Va.)  582. 

the     court    cannot    say    that    it    was         Wisconsin, — Middleton  v,  Jerdee,  73 

founded  upon  the  warranty,  and  will  Wis.  39. 

therefore  reverse  it  for  the  error  of         United  States, — Cooper  v.  Schlesin- 

the  trial  court  in  refusing  to  charge  the  ger,  11 1  U.  S.  155. 
necessity  of  proving   scienter   under        England. — Ainslie  v,  Medlycott,  9 

the  first  count.    Allen  v,  Wanamaker,  Yes.  jr.  21 ;  Evans  v,  Edmonds,  13  C. 

31  N.  J.  L.  371.  B.  777,  76  E.  C.  L.  777. 

InHawTork  the  rule  stated  in  the        Statement  by  One  Who  should  have 

text  has  not  been  followed,  and  the  K&own  the  Truth — Iowa, —  Hubbard  v. 

leading   case  of  Williamson  v.  AUi-  Weare,  79  Iowa  686. 
son,  3  East  446,  has  been  disapproved,        Kentucky.  —  Foard  v,  McComb,  12 

Ross  T.  Matner,  51  N.  Y.   108.     See  Bush  (Ky.)  723. 

also  Burnham  v,  Walkup,  54  N.   Y.        Massachusetts,  —  Emerson  v,  Brig- 

656;  Moore  v.  Noble,  53  Barb.  (N.  Y.)  ham,  10  Mass.  202 ;  Fisher  v,  Mellen, 

425.  103  Mass.  506;   Litchfield  v,  Hutchi- 

In  Carter  v.   Glass,  44  Mich.   156,  son,  117  Mass.  195;  Hazard  v,  Irwin, 

Judge  Cooley  refers  to  the  New  York  18  Pick.  (Mass.)  95 ;  Page  v.  Bent,  2 

case  first  above  cited  and  says  that  the  Met.  (Mass.)  371. 
decision  therein  is  based  upon  a  mis-^       Michigan,  —  Bristol  v.  Braidwood, 

apprehension  of  the  point  in  William-  28  Mich.  191. 
son  V,  Allison,  2  East  446.  Minnesota, —  Busterud  v,   Farring- 

1.  ttftteinent    without    Knowledge —  ton,  36  Minn.  320. 
Florida. — Wheeler  v,  Baars,  33  Fla.         Wisconsin, —  Cotzhausen  v,  Simon, 

710.  47  Wis.  106;  Bird  v.  Kleiner,  41  Wis. 

Illinois, — ^Johnson  v,  Beeney,  9  111.  134 ;  Davis  v,  Nuzum,  72  Wis.  443. 
App.  68.  United  States. —  Lynch  v.  Mercan- 

Massachusetts, — Stone  v,  Denny,  4  tile  Trust  Co.,  18  Fed.  Rep.  488. 
Met.  (Mass.)  156.  Bepresentatton  with  Reason  to  Believe 

Michigan. — Beebe    v.    Knapp,   28  Its  Falsity. — It  is  sufficient  to  prove  that 
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.tS^J^T~^^T.^  false  war  /  .^at  sdentermust 

^s  tn  tl*     II    P."^"*^*'°".'  *^^  '  -■  'hich  it  should  be 
as  to  the  allegation  of  scient    '  ^ 

alleged  in  such  a  case  it  is  tb-    •  - '             JU^ation.-Th<^  plain- 

'  /  to  act  by  reason  of  the 

&M.  (Miss.)  363;  Taylor  t^.  F      /  /  a  was  thereby  misled.* 

Miss.  328 ;  Mizell  v.  Sims,  39'      .  / 

3fi«<»«riV- KoonU  v.  K  ^  ^  ^^ct  untrue,  and  the  defendant  had 
mo.  App  397  .  reason  to  believe  them  untrue,  this 
..xf'^v  ^^ii'u^'  '  ^be  was  sufficient  to  establish  the  fraud, 
1?  w  "■  ^^'  Mahunr  ^^^^  ^  because  the  allegations  of  the  dec- 
is.  «.  129;  Fettigrev                 ^t.    135;  laration  imposed   upon  the  plaintiff 

'^'     y,    , -.^               . .  563 ;  Law-  the  burden  of  establishing  the  fraud 

^■j'  xf'v      Q  '     r            ^*™®  Ct.),  7  N.  in  the  manner  and  by  the  means  in 

?S„^  •  ^  •   W  \  which  he  himself  alleged  it  to  have 

iJoSfr^          '       .ith  Ho  Reason  to  Be-  been  committed.    Pearson  p.  Howe,  i 

o^rPf^r.^'    -fl«»o'— It  has  also  been  Allen  (Mass.)  207.    See  also  Manhal 

S^^\  Vk^'     ^*  sufficient  to  show  that  v.  Fowler,  7  Hun  (N.  Y.)  337. 

««▼  el  n'  1,^*"'  ^^^  "°  reason  to  believe  Tonn  "  Ftaud  *'  aa  Kmlwrartiig  Mat*. 

»«7fM«  J^  of  his  false  representation,  — In  Nolte  v.  Reichelm,96  III.  437,  it 

Barb   '    ^^*-  ^^'  ^'  ^®^^»  33  ^^^^  S*-  ^^^  ^®^^  t*^*'  *  charge  to  the  jury  that 

•- '    '  j!:«nsas  Refrigerator  Co.  v.  Pert  the  representation  must  be  shown  to 

108      "i-  -^PP*  '^5^'  4^  ^**^'  ^^P*  943 »  have  been  fraudulently  made,  but  omit- 

J^'fie  failure  of  the  court  to  instruct  ting  to  charge  that  it  must  have  been 

r      ^i^^y  that  false   statements,  made  made  with  knowledge  of  its  falsitj,  is 

^th  the  belief  that  they  were  true,  sufficient,  because  scienter  enters  into 

^ed  upon  information  justifying  the  and  is  necessary  to  a  fraudulent  repre- 

^lief,  will  not  authorize  a  recovery  for  sentation. 

deceit,  is  not  error,  when  the  defend-  1.  Hubbard  v.  Weare,  79  Iowa  686; 

ant  has  not  set  up  such  belief  as  a  de-  Wheeler  v,  Baars,  33  Fla.  710. 

fense  and  has  offered  no  proof  of  such  S.  Cai(fornia,-^now  v,  Halstead,  r 

belief.     Brewster  v.  Crossland,  2  Colo.  Cal.  359. 

App.  446.  /7<>rfVfa.— Williams  v.  McFadden, 

Bffeot  of  lUefBtton  of  X^owledgo. — In  23  Fla.  143. 

lotva  it  is  held  that  when  actual  knowl-  Georgia. — Cheney  v.  Powell, 88  (Ja. 

edge  of  the  falsity  of  representations  629;  Dickey  v.  Leonard,  77  (Hi.  15^* 

is  alleged  it  must  be  proved,  and  proof  Indiana. —  Ross  v.  Hobson,  131  lod. 

that  the  defendant  had  reason  to  know  166;  Burden  v.  Burden,  141  Ind.  471; 

the  falsity  thereof    is    not  sufficient.  Hardy  v.  Brier,  91  Ind.  95;  Hess  «. 

Avery  v.  Chapman,  62  Iowa  144;  Alii-  Young,  59  Ind.  383;  Goings  v.  White, 

son  V.   Jack,   76  Iowa    209;    Watson  33  Ind.  125;  Hoffa  t^.  Hoffman, 53 Ind. 

Coal,  etc.,  Co.  v.  James,  72  Iowa  184;  172;  Lincoln  v.  Ragsdale,  9  Ind.  App- 

McKown  V.  Furgason,  ^7  Iowa  636.  555. 

On  the  other  hand,  it  was  held  in  Kansas, — Robbin8v.Barton,5oKAD. 

Minnesota   that  an   instruction    need  120. 

not  inform  the  jury  that  the  evidence  Nebraska. — Stetson  v. Rigga, 37 Nc*»- 

must  show  that  the  defendant   knew  797. 

the  falsity  of  the  representation,  when  New  fork. —  Barber  v.  Morgan,  51 

the  petition  contains  no  allegation  to  Barb.  (N.  Y.)  116;    Van  DeSande  ?. 

that  effect.     Mann  v.  Taylor,  78  Iowa  Hall,  13  How.  Pr.  (N.  Y.  SupremeCt) 

355.     See  also  Marsh  v,  Webber,  13  458 ;  Newbery  v.  Cxarland,  31  Barb.  (N- 

Minn.  109.  Y.)  121 ;  Simmons  v,  Kayser,  43  N.  Y. 

m   KaaaaolmMttB. — Where  the  dec-  Super.  Ct.  131. 

laration  alleged  the  false  and  fraud-  Pennsylvania. — Cox  v.  Highleyi  100 

ulent  representations,    and    that    the  Pa.  St.  249. 

same  were  untrue,  and  were  known  by  Wisconsin. —  Sheldon  «.  Davidion, 

the  defendant  to  be  untrue,  it  was  held  85  Wis.  138. 

that  the  court  was  justified  in  refusing  In  order  to  recover  damages  for  h\» 

to  charge  the  jury  that  if  the  repre-  and  fraudulent  representations,  it  ^ 

sentations  which  were  made  were  in  incumbent  upon  the  plaintiff  to  ibow 
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-lence  must  support  the  allegation  of  in- 
V  .  and  the  plaintiff  must  show  that  the 

-  >  nlains  was  actually  induced  by  the  de- 

^n  which  he  relied  ;*  and  when  the 

'.«.          ^»                                                o,  Kansas,  —  White  v.  Smith,  39  Kan. 

;  ."H^L                                                       *i  hy  752 ;  Farmers*  Stock  Breeding  Assoc. 

'..  -?                                               /  were  v.  Scott,  53  Kan.  534. 

-lucing  the  Maryland, — Buschman  v.  Codd,  52 

.drk,  10  Iowa  Md.  206. 

Massachusetts.  —  Safford  v.  Grout, 

^nce. — A    recital    of  120  Mass.   20;    Kline  v.   Baker,    106 

.1  might  justify  the  pre-  Mass.  61 ;  Hartford   Live   Stock   Ins. 

.iat  the  representations  were  Co. -v.  Matthews,  102  Mass.  221;  Gil- 

on  is  not  sufficient  unless  the  fillan  v,  Mawhinney,   149  Mass.  264; 

.aumption  would  be  conclusive.  Emerson  v,  Brigham,  10  Mass.  199; 
Goings  t^.  White,  33  Ind.  125;  Hoffa  Packers.  Lockman,  115  Mass.  72. 
V.  Hoffman,  33  Ind.  172.  Michigan. — Hamilton  v,  Billings- 
Want  of  Infonnation  on  the  Part  of  ley,  37  Mich.  107;  McEacheran  v. 
Plaintiff. — An  allegation  that  the  plain-  Western  Transp.,  etc.,  Co.,  97  Mich, 
tiff  relied  upon  the  representations  of  479. 

the  defendant  and  was  thereby  deceived  Mississippi, — Lindsey  v,   Lindsey, 

is  sufficient  to  withstand  a  demurrer,  34  Miss.  436. 

without  an  allegation  that  the  plain-  Missouri. — Nauman  v.  Oberle,  90 
tiff  had  no  information  concerning  Mo.  666;  Priest  v.  White,  89  Mo.  616; 
them.  Ross  v,  Hobson,  131  Ind.  166.  Dunn  v.  White,  63  Mo.  186;  Dulaney 
And  where  the  declaration  alleged  that  v,  Rogers,  64  Mo.  203;  Parker  v„ 
the  plaintiff  was  defrauded  by  the  rep-  Marquis,  64  Mo.  38. 
resentationSy  the  court  held  that  this  Nehrasha, — Runge  v.  Brown,  23 
sufficiently  implied  that  he  was  de-  Neb.  817;  McCready  v,  Phillips,  44 
ceived,  because  he  could  not  have.  Neb.  790;  Lorenzen  v,  Kansas  City- 
been  defrauded  if  he  had  not  been  de-  Invest.  Co.,  44  Neb.  99. 
ceived.    Cheney  f.  Powell,  88  Ga.  633.  Nevada, — Royce    v,    Hampton,   16 

Uberal  ConatructLon  In  the  Abaenee  of  Nev.  31. 

Bpadal  Demurrer. — In  an    action  for  New  Hampshire, — Page  v,  Parker, 

false  representations  as  to  the  validity  43  N.  H.  369. 

of  stock  as  security,  the  plaintiff  al-  Neiv  Jersey, — Byard  v»  Holmes,  34 

leged  a  reliance  upon  the  validity  of  N.  }.  L.  296. 

the  stock  instead  of  alleging  that  he  New  Torh, — Schumaker  v.  Mather, 

relied  upon  the  defendant's  represent-  133  N.  Y.  590. 

ations  as  to  such  validity,  and  in  the  North  Carolina, — Stafford  v.  New- 
absence  of  a  demurrer  pointing  out  som,  9  Ired.  L.  (N.  Car.)  510. 
this  defect,  the  declaration  was  con-  Ohio, — Wells  v.  Cook,  16  Ohio  St.67. 
strued  liberally  in  favor  of  the  plain-  Pennsylvania,  —  Cox  v,  Highley, 
tiff.  Wlndram  v,  French,  151  Mass.  100  Pa.  St.  249;  McAleer  t/.  McMur- 
547.  ray,  58  Pa.  St.  126. 

1.  Arhansas, — Carvill  v.  Jacks,  43  South  Dakota. — Sioux  Banking  Co. 

Ark.  462;  Winter  v,  Bandel,  30  Ark.  v.  Kendall  (S.  Dak^  1895),  ^^  N.  W. 

3^-  Rep.  377. 

California, — Daley  v.  Quick,  99  Cal.  Texas, — Baker  v,  Ashe,  80  Tex.  356. 

179.  United  States,^Ljnch  v.   Mercan- 

Conneciicut,  —  Bennett  v.  Gibbons,  tile  Trust  Co.,  18  Fed.  Rep.  488. 

55  Conn.  452.  AdmlflirtbUity  of  Plaintiff 'a  Testlmonj. 

Georgia.  —  Slade  v.  Little,  20  Ga.  — It  is  not  error  to  allow  the  plaintiff 

371;  Morris  v.  Morris,  95  Ga.  5^5.  to  testify  that  he  reliel  upon  the  rep- 

Illinois.  —  Merwin  v.  Arbuckle,  81  resentations  and  believed  them  to  be 

111.501.  true.     Beebe  v,  Knapp,  28  Mich.  54; 

Indiana.  —  Hagee  v,  Grossman,  31  Mann  v.  Taylor,  78  Iowa  361 ;  Weaver 

Ind.  224.  V.  Cone,  174  Pa.  St.  104. 

Iowa. —  Holmes  v,  Clark,  10  Iowa  Bepreaentatlona  Not  Acted  npon — ^Bf- 

414;  Mann  v.  Taylor,  78  Iowa  361.  feet  upon  Error  In  Other  Flndlngi. — In  an 
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evidence  shows  that  the  plaintiff  relied  exclusively  upon  his  own 
judgment,  he  fails  to  support  his  case,*  though  it  is  not  neces- 
sary  that  the  representations  of  the  defendant  should  have  been 
the  sole  inducement  to  the  transaction.* 

BebnUing  Indnoement. — The  defendant,  on  the  other  hand,  may 
show  that  the  plaintiflf  had  full  knowledge  of  all  the  facts,  thereby 
rebutting  the  contention  that  the  misrepresentations  alleged 
provided  the  inducement.* 

e.  Damage — Allegation  and  Proof.— It  must  be  alleged 

in  a  declaration  or  complaint  for  false  representations,  that  the 
plaintiff  has  suffered  damage  in  consequence  of  the  representa^ 
tions  complained  of,*  and  the  plaintiff  must  also  prove  that  be 

action  for  damages  sustained  bj  the  been  the  sole  and  only  motive  in  i** 

plaintiff  being  induced,  by  means  of  a  ducing  the  sale,  but  that  it  must  have 

false  prospectus,  to  subscribe  to  stock  been    the    ''predominant"    one,  was 

in  a  corporation,  the  error,  if  any,  in  held  to   be  erroneous,  because  by  a 

excluding  evidence  of  falsity  not  spe-  predominant  motive  is  understood  thf 

cially  alleged  in  the    declaration,  be-  one  which  had  the  greatest  force  and 

comes  harmless  when  the  court  finds  effect,   whereas  it  would  have  bee» 

as  a  fact  that  none  of  the  statements  of  sufficient  if  the  representation  was  a 

the  prospectus  operated  to  induce  the  motive    at    all    in   inducing  the  act. 

plaintiff  to  subscribe  as  alleged.     Gil-  Matthews  v.  Bliss,  22  Pick.  (Mass.)  53 

fillan  V,  Mawhinney,  149  Mass.  264.  See  also  Barrett  v.  Western,  66  Barb. 

Representation  to  Commercial  kgmef.  (N.  Y.)  205. 
— In    an   action  for  the   recovery  of        3.  Bennettv.  Gibbons,  55  Conn. 453; 

goods  alleged  to  have  been  purchased  High  v.  Kistner,  44  Iowa 80;  McEach- 

by  fraudulent  representation,  evidence  .eran  zk  Western  Transp.,  etc.,  Co.,  97 

showing  statements  to  a  commercial  Mich.  479. 

agency,   without    showing  that  such        It  Is  Hot  Inciimbent  npon  tbe  FlalntiUI 

statements  were  ever  communicated  to  to  show  that  he  did  not  know  the  fal- 

the  plaintiff  and  relied  upon  by  him  sity  of  the  statements  made  by  the  de- 

in   making  the  sale,  is  incompetent,  fendant.     If  the  defendant  wishes  to 

Zucker  v,  Karpeles,  88  Mich.  434.  set  up  such  knowledge  as  a  defense,  it 

1.  Morris  ik  Morris,  95  Ga.  535.  is  incumbent  upon  him  to  prove  it  in 

8.  It  is  sufficient  if  the  representa-  order  to  show  that  the  plaintiff  was  not 

tions  materially  contribute  to  the  con-  deceived.     Hiner  v.   Richter,  51  IH. 

tract,  and  are  of  such  a  character  that  301 ;  Bennett  i».  Gibbons,  55  Conn.  451 

the  purchaser  would   not    have  con-  See  also  Sprague  v.  Tkylor,  58  Conn, 

summated  it  had  he  known  the  falsity  of  551 ;  Hamilton  v.  Billingsley,  37  Mich. 

the  statements.    Jordan  v.  Pickett,  78  107. 

Ala.  338;  Winter  v,  Bandel,  30  Ark.        Want  of  Dnigence— AyalUUlltF  as  De- 

362 ;  Sprague  v,  Taylor,  58  Conn.  542 ;  fense. — A  party  who  by  false  represen- 

Cook  V.  Gill  (Md.  1896),  34  Atl.  Rep.  tations  leads  another  into  a  transaction 

248;  Burr  V.  WiUson,  22  Minn.  210;  from  which  damage  results,  will  not  be 

Moline-Milburn  Co.  v.  Franklin,  37  heard  to   urge  that  the  person  upon 

Minn.    137;    Safford    v.    Grout,    120  whom  he  imposed  could  have  learned 

Mass.  20 ;  Barrett  v.  Western,  66  Barb,  the  falsity  of  the  representations  by  the 

(N.  Y.)  205;  Hubbard  t'.  Briggs,  31  N.  exercise  of  diligence.   Porter  r.  Fletch- 

Y.  518;  James  v.  Hodsden,  47  Vt.  127.  er,  25  Minn.  493;  Carmichael  r.  Van- 

'^Predominant'*  MotlTe. — An  instruc-  debur,  50  Iowa  651 ;  Benjamin  v.  Matt- 

tion  to  the  jury  that  in  order  to  main-  ler,  3  Colo.  App.  227 ;  Central  R-  Co. 

tain  an  action  for  false  representation  v.  Kisch,  L.  R.  2  H.  L.  99. 
they   must  be   satisfied   that  the   de-        4.  London,     etc.,    F.    Ins.   Co.  t*. 

fendants  had  made  the  false  represen-  Liebes,  105  Cal.  203 ;  Hardy  v.  Brier, 

tation,  and  that  the  sale  was  induced  91   Ind.  91 ;  Vogel  v.    Demorest,  97 

thereby,  and  that  it  was  not  necessary  Ind.  440;  Bish  v,  VanCannon,  94  Ind. 

that  the  representation   should   have  263;  Hays  v.  Carr,  83  Ind.  275;  Bod- 
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was  injured  thereby  or  in  some  way  placed  in  a  worse  condition 
than  if  the  words  spoken  had  not  been  false.* 

/.  Necessity  of  Pleading  Contract. — The  contract,  not 
being  the  foundation  of  an  action  on  the  case  for  false  representa- 
tions and  deceit,  need  not  be  pleaded  as  if  the  action  were  based 
thereon,*  but  so  much  should  be  set  forth  as  will  describe  the 

kin  V.  Merit,  102  Ind.  293;  Stetson  v.  Me.  415;  Buschman  v,  Codd,  52  Md. 

Riggs,  37  Neb.  797;  Lorenzen  r.  Kan-  206;   Emerson  v.  Brigham,   10  Mass. 

sas  City  Invest.  Co.,  44  Neb.  99;  By ard  199;   Freeman  v,   Venner,  120  Mass. 

V.  Holmes,  34  N.  ].  L.  296;  Simmons  424;   Thomas  v.  Dickinson,    65  Hun 

V,  Kayser,  43  N.  Y.  Super.  Ct.  131;  (N.  Y.)  5;  Seaman  v.  Becar,  15  Misc. 

Seaman  T/.  Becar,  15  Misc.  Rep.  (N.  Y.  Rep.  (N.  Y.  Supreme  Ct.)  618;  Tock- 

Supreme  Ct.)  618;  Wilson  r.  Ryder  (C.  erson    v.    Chapin,    52  N.    Y.  Super. 

PI.),  10  N.  Y.  Supp.  233;  McKinnon  Ct.  16;  Pagan  x;.  Newson,  1  Dev.  L. 

V.  Mcintosh,  98  N.  Car.  89;  Belmont  (N.  Car.)  21;  Munro  v,  Gairdner,  3 

Bank  v.  Beebe,  6  Ohio  499;  Smith  v.  Brev.  (S.  Car.)  33. 

Bowler,  2  Disney  (Ohio)  156;  Cox  v.  Value  of  Land  Bxohaiiged — BffiBct  of 

High  ley,   100  Pa.  St.  249;   Bremond  Contract. — In  an  action  for  false  rep- 

V,   McLean,  45   Tex.    11;   Collins  v.  resentations  in  the  exchange  of  land, 

Cave,  6  H.  &  N.  131,  6  Jur.  N.  S.  1160.  where   the  jury  has  been  instructed 

For  this  reason  it  was  held  that  an  that  the   measure  of  damages  is  the 

action  will  not  lie  for  a  deceit  in  an  difference  between  the  actual  value  of 

executory  contract  respecting  the  sale  the  land  at  the  time  of  exchange  and 

of  land.     Fagan  v.  Newson,  i  Dev.  L.  what  it  would  have  been  at  that  time  if 

(N.  Car.)  21.  it  had  been  as  represented,  it  is  unnec- 

Sepreflentaftlon  Indnoln^  Payment  of  essary  to  show  such  latter  value,  when 
Debt.  —  A  party  cannot  maintain  an  the  same  has  been  fixed  by  the  rep  re- 
action for  false  representations  unless  sentations  of  the  defendant.  Shinna- 
he  alleges  and  proves  damages  accru-  barger  r.  Shelton,  41  Mo.  App.  147. 
ing  to  him  by  reason  of  such  represen-  Difference  1>etween  Pnroliaslng  and 
tatlons ;  and  if  a  party  is  induced  by  Belling  Price. — Under  a  rule  that  the 
the  false  representations  of  his  creditor  difference  between  the  values  of  the 
to  pay  a  debt,  he  cannot  maintain  an  sound  and  the  unsound  article  is  to  be 
action  for  false  representations.  Brown  taken  as  the  measure  of  damages  to 
V.  Blunt,  72  Me.  415.  See  also  Darling  be  recovered  in  an  action  of  deceit  for 
V.  Hines,  5  Ind.  App.  319.  the  sale  of  an  unsound  chattel,  evi- 

Snlllolent  Allegation. — In    an    action  dence  of  what  the  defendant  gave  for 

for  deceit  in  inducing  the  defendant  to  the  chattel  and  what  he    afterwards 

indorse  a  note  on  giving  the  plaintiff  sold  it  for  is  competent  as  an  aid  to  the 

a  mortgage,  the  averment  of  the  dec-  jury  in  assessing  damages.    Small  v. 

laration  that,  by  reason  of  a  previous  Pool,  8  Ired.  L.  (N.  Car.)  47. 

mortgage,    the    plaintiff's    mortgage  2.  Waterman  v.  Mattair,  5  Fla.  211; 

was  rendered  of  little  or  no  value,  that  Cheney  v.  Powell,  88  Ga.  629. 

he  had  to  pay  the  note,  and  had  no  Contract  Price. — In  a  declaration  for 

means  of  enforcing  payment  by    the  deceit  in   the  sale  of  a  fishery,   the 

defendant,  who  was  insolvent,  is  a  suf-  price  paid  for  the  property  is  not  a 

ficient  allegation  of  damage.     Childs  material   constituent  of  the  cause  of 

V,  Merrill,  63  Vt.  463.  action,  and  need  not  be  proved  as  al- 

BpedAl  Damagee — Special  Ayennent. —  leged.    Pettijohn  z;.  Williams,  2  Jones 

In  Loewer  v.  Harris,    57  Fed.   Rep.  L.  (N.  Car.)  33.     See  also  Barney  v, 

375»  it  was  held  that  the  plaintiff,  in  Dewey,  13  Johns.  (N.  Y.)  224;  Corwin 

order  to  recover  damages  which  nat-  v,  Davison,  9  Cow.  (N.  Y.)  23.      And 

urally,    though    not    necessarily,  fol-  where  a  party  sells  a  horse,  represent- 

lowed   from   the    act    complained  of,  ing  him  to  be  of  a  certain  age,  and  th6 

must  specially  allege  such  damages.  purchaser  brings  suit  for  damages  for 

1.  Helton  V,  Noble,  83  Cal.  7 ;  Bart-  false  representations  as  to  the  age,  al- 

lett  V.  Blaine,  83  111.  25 ;  Danforth  v.  leging  that  the  horse  is  of  less  value  by 

Cashing,  77  Me.  183;  Fuller  v.  Hodg-  reason  of  such  false  representations, 

don,  25  Me,  243;  Brown  v.  Blunt,  72  the  complaint  is  not  objectionable  be- 
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evidence  shows  that  the  plaintiff  reliir'    r? 

judgment,  he  fails  to  support  his  c?^      ^  .Unot 

sary  that  the  representations  of  t?^';^     ^ 

the  sole  inducement  to  the  trap'v<  jj.|     j^  .Ion  to 

Bebntting  Indnoement. — The    do^i-t^i^h      ^  join  to 

show  that  the  plaintiff  had  frj^  ^  t    ^  ts  in  tort 
rebutting  the  contention   .' v  --V'     *'      f 
provided  the  inducement"  -^  '^  C  •     S      ^ 

^.   Damage— AlLEG/      '  \'.0      u  .idant  falsely  and 

in  a  declaration  or  cor  ^    .f  ;  /  )      ^  ^nTrnf  ™.?  c!l 

,    .    ,  .-f  ,              rr        •          ''  •'  '  '  -^»  2.na  the  statement  ot 

plaintitl  has  sufferer  ,     *  •;  f  ^^  ig  ^  n^ej-e  matter  oi  in- 

tions  complained  O^    •     >'                            ent.  Dixon  r.  Barclay,  m  Ala. 


<  >: 


But  where  the  false  representation 

action  for  damage  ,ie  is    alleged    to   be    embraced  in  the 

plaintiff  being  in<'  ^^mig.  written  contract,  it  is  held  that  if  the 

false  prospectus.  .  -  ^  person  contract  does  not  show  such  repre- 

in  a  corporatio  ^  ^^  defend-  sentation,  the  action  cannot  be  main* 

excluding  evif  ,it  indorsed  and  tained.     Goldstein  v.  Parker  (Super. 

ciallj  alleger  antiff,  it  was  held  Ct.),  8  N.  Y.  Supp.  865.    And  In  VaU 

comes  harr  sustain  a  recovery  it  v.  Strong,  10  Vt.  457,  it  was  held  that 

as  a  fact  tJ^         ^^y  ^hat  the  complaint  where  the  liabilities  set  forth  in  the 

the  prosr      ^rth  a  cause  of  action  suffi-  declaration  are  founded  on  contract, 

plaintiff    .nd  the  defendant  as  indorser.  but  the  injury  complained  of  is  a  tort 

fillan  -    j,^   Schwenk,  61  Hun  (N.  Y.)  in    its    character,   the  contract  must 

^^  ^/  N.  Y.  St.  Rep.  883.  be  proven  precisely  as  it  is  alleged, 

— ^^  jt^gaaoD^  as  for  Debt. — In  an  action  whetKer  the  action  be  in  form  ex  am- 

6**  .  tht  case  for  deceit,  a  judgment  for  tractu  or  in  tort. 

*•  ;,, dollars,  debt,"  is  not  objec-        Use  of  Word  *<  Warraiitliig."— Theuse 

fjonable,  and  the  word  "debt"  maybe  of  the  word  "  warranting"  will  not  of 

treated     as     surplusage.     Meeker    v,  itself  change  the  character  of  the  action. 

potter,  5  N.  J.  L.  679.  Morehouse  v.  Northrop,  33  Conn.  386. 

1.  Webster  V.  Hodgkins,  25  N.  H.  8.  Morehouse  «;.  Northrop,  33 Conn. 
128;  Iowa  Economic  Heater  Co.  v,  386;  Humiston  f.  Smith,  22  Conn.  19; 
American  Economic  Heater  Co.,  32  Blanton  v.  Wall,  4  Jones  L.  (N.  Car.) 
Fed.  Rep.  735.  532;    Ashe  v.  Gray,  88  N.  Car.  193; 

False  Warranty. — In   stating  a  false  Long  v.  Fields,  104.  N.  Car.  223. 
warranty,  the  pleading  should  set  out        In  Marsh  v.  Webber,  13  Minn.  1091 

the    warranty    or    representation    in  the  complaint  was  drawn  with  a  view 

order  to  prove  the  same,   but  if  no  toarecovery  either  for  a  false  warranty 

objection  is   made,   other  warranties  or  for  deceit.    The  court  said  that  it 

may  be  proven  and  the  plea  amended  was  inclined  to  believe  that  this  form 

to  conform  to  the  proof.     Brown  v,  of  pleading  was  objectionable,  and  it 

Tuttle,  66  Barb.   (N.   Y.)    169.     See  did  not  decide  the  question  except  to 

also  Ludwick  v,  Bailey,  20  Ark.  639.  hold  that  the  objection,  if  tenable  at 

2.  Thus  a  complaint  which  alleges  all,  came  too  late  and  should  have  heen 
false  and  fraudulent  representations  as  made  by  motion  to  strike  out  or  make 
the  foundation  of  the  action,  and  con-  the  complaint  more  definite  at  the 
eludes  that  in  consequence  of  such  rep-  proper  time. 

resentations  and   the    failure    of    the        4.  The  True  Dlsttnetton  rests  upon  the 

party  to  comply  with  his  agreement,  consideration    whether  the  action  is 

etc.,  is  not  changed  into  a  complaint  founded  upon  the  contract  or  the  tort, 

for  deceit.     Watts  v,  McAllister,  33  If  it  is  founded  upon  the  tort,  it  maj 

Ind.  266.  be  joined  with  other  counts  in  tort;  if 

Statement  of  Contract— Ibttter  of  In-  upon  the  contract,  it  may  be  joined 

dncement.  —A  count  which  sets  out  the  with  other  counts  in  contract.   Jones 

contract  of  sale  of  personal  property  v.  Conoway,  4  Yeates  (Pa.)  no. 
by  the  plaintiff  to  the  defendant,  and        Case  and  Trorer.— Case  and  trorer 

other  conditions  of  the  contract,  and  may  be  united  in  the  same  declaratioa 
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*^  a  count  for  deceit  should  not  be  joined 

1 


an  amendment  of  the  complaint  will 
^-^e  considered  as  for  the  same  purpose, 
^  allegations  of  deceit,  fraud,  etc., 
not  change  the  character  of  the 
Western  Assur.  Co.  v.  Towle, 
247. 
^t8   H«ld   Good    after  Verdict. — 
iiere  the  first  count  in  a  declaration 
sets  forth  the  exchange  of  a  span  of 
as     horses  belonging  to  the  plaintiff,  for  a 
J   sue-     note  held  by  the  defendants  and  a  cer- 
.  of  them    tain  sum  of  money,  and  alleges  that  the 
oe  of  action,     defendants,  by  wilrranting,  pretending, 
.  ill.  469.  and  representing  the  note  to  be  good 

^ant. — A  petition  for    and  the  maker  to  be  responsible,  ralse- 
iraudulent  representa-     ly  and  fraudulently  sold  and  exchanged 
.0  the  quality  of  land  sold    said  note  and  the  said  sum  of  money 
uut  one  cause  of  action,  though    for  said  span  of  horses,  etc. ;  and  that 
iS  split  up  into  several  counts ;  and    the  note  is  not  good  nor  the  maker  re- 
if  the  jury  find  separately  under  each    sponsible ;  and  that  by  means  of  the 
count,  and  award   separate  damages,    premises  the  plaintiff  has  been  deprived 
the  defendant  cannot  complain  when    of  the  use  of  his  horses,  etc.,  it  is  not 
the  court  enters  a  judgment  for  the    open  to  the  objection  that,  inasmuch 
aggregate.     Huppert  v.  Weisgerber,    as  it  does  not  allege  a  scienter  on  the 
35  Mo.  App.  95.  part  of  the  defendants,  it  must  be  treat- 

1.  Chamberlain  v,  Robertson,  7  ed  as  a  count  in  assumpsit  upon  con- 
Jones  L.  (N.  Car.)  12;  Lassiter  v.  tract,  and  is  therefore  improperly 
Ward,  iz  Ired.  L.  (N.  Car.)  443;  joined  with  the  second  count,  which  is 
Weaver  v.  Shriver,  79  Md.  530 ;  W  il-  an  ordinary  count  in  trover  for  the 
liamson  v.  Allison,  3  East  446.  same  horses.     The  statement  that  the 

OontrMtnml  Words  Dssorlbing  Wtong.  defendants  falsely  and  fraudulently  rep- 
^In  a  suit  brought  for  false  repre-  resented  the  note  to  be  good,  etc.,  is 
sentations  in  the  sale  of  the  right  to  held  to  imply  sufficient  knowledge  of 
sell  an  invention,  the  plaintiff  alleged,  the  falsehood  of  the  representations  to 
in  addition  to  the  representations,  that  render  them  liable  for  the  consequences 
the  defendant  failed  to  deliver  to  him  of  the  fraud,  and  is  at  least  an  argu- 
a  certain  number  of  the  articles  as  mentative  allegation  of  defendants' 
agreed,  and  on  demurrer  for  joinder  knowledge,  such  as,  in  the  absence  of  a 
of  tort  and  contract  the  court  held  demurrer,  would  be  cured  by  verdict, 
that  this  allegation  was  not  a  cause  of  Beebe  v.  Knapp,  38  Mich.  53. 
action  sounding  in  contract,  but  was  Counts  Joined  I17  Consont.  —  In  Fene- 
directed  to  the  defendant's  fraudulent  more  v.  U.  S.,  3  Dall.  (U.  S.)  357,  it 
scheme,  and  for  that  purpose  was  was  insisted  that  a  general  coimt  for 
pertinent  to  the  claim  for  damages  money  had  and  received  cannot  be 
for  the  tort.  Iowa  Economic  Heater  joined  to  special  counts  in  the  nature 
Co.  v.  American  Economic  Heater  Co.,  of  deceit,  because  one  count  affirms 
33  Fed.  Rep.  735.  the  transaction  and  seeks  damages  for 

Amendment  Xij  Adding  Oonnts  in  Tort,  the  breach  of  the  engagement,  while 
— Where  the  purpose  of  the  plaintiff  another  count  disaffirms  the  contract 
is  to  declare  in  tort  for  damages  sus-  and  seeks  to  recover  back  the  money 
tained  by  reason  of  false  representa-  paid  thereon.  It  also  appeared  that 
tions,  he  may  amend  by  adding  counts  the  parties  entered  into  an  agreement 
on  the  same  false  and  fraudulent  rep-  in  the  court  below  that  special  counts 
resentations  for  the  same  injury  and  might  be  added  without  objection  by 
for  the  same  damages.  Erie  City  reason  of  their  nature.  Justice  Iredell 
Iron  Works  V.  Barber,  n8  Pa.  St.  6.  said:  "Upon  strict  technical  rules,  I 
But  where  the  complaint  sets  up  an  had,  at  first,  some  doubts  whether  the 
Indebtedness  under  an  entire  contract,    inconsistency  of  the  counts  in  the  dec- 
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h.  Pleadings  in  Defense  ^ — soffimenoy  of  piMding  and  Pmi— 

The  same  rules  which  govern  the  sufficiency  of  a  declaration  or 
complaint  in  an  action  based  upon  false  representations  and 
deceit,  and  the  necessity  of  proof  under  such  pleadings,  have 
been  applied  to  pleadings  in  defense;  thus  the  representation 
should  be  stated,*  as  well  as  the  falsity  thereof,'  the  damage 
resulting  therefrom,*  and  the  intention  to  deceive;*  and  the  de- 
fendant is  held  to  substantially  the  same  strictness  of  proof  as  is 
required  to  maintain  an  action  upon  the  same  grounds.^ 

laration  would  not  be  fatal ;  but  on  the  no  wilful  fraud,  and  the  court  below 

appearance  of  the  rule  entered  into  bj  held  the  replj  sufficient.    Upon  appeal, 

consent,  for  the  very  purpose  of  obvi-  the  Supreme  Court  held  that  the  de- 

attng  objections  on  that  ground,  mj  fendant  might  justlj  have  demanded  a 

mind  was  perfectly  satisfied."  rescission  of  the  contract  as  soon  as  he 

1.  See  also  supra^  I.  4.  Availability  discovered  the  fraud  or  falsity  of  the 
in  Defense  of  False  Representations  statements,and  that,  although  he  should 
and  Deceit,  have  done  this  while  he  was  in  a  con- 

2.  Catlin  v.  Home,  34  Ark.  169.  dition  to  restore  the  other  party  to  his 
By  Whom  Hade. — ^To  obtain  damages    former  position,  he  was  still  entitled  in 

on  account  of  fraud,  etc.,  consisting  of  equity  to  deduct  from  the  sum  claimed 

false  representations  in  regard  tochar-  in  this  action  as  much  as  the  amount 

acter  of  a  deed,  a  complaint  must  show  of  the  difference  between  what  he  ac- 

that  false  representations  were  made  tually  received  and  what  he  thought  he 

by  the  defendant.   Smither  v,  Calvert,  was  to  receive.     Pennock  v.  Tilford,  17 

44  Ind.  242 ;  O'Donald  v.  Evansville,  Pa.  St.  459. 

etc.,  R.  Co.,  14  Ind.  259.  9.  To  maintain  a  defense  against  a 

8.  Jain  v.  Giffin,  3  Colo.  App.  90.  promissory  note  on  the  ground  of  false 

An  answer  alleging  that  the  plaintiff  representations  and  fraud,  the  defend- 
deceitfully,  and  to  defraud  the  defend-  ant  is  under  the  necessity  of  proving 
ant,  represented  that  a  written  lease  such  defense  in  the  same  manner  as 
was  in  effect  a  receipt,  and  that  the  de-  would  be  required  of  him  to  maintain 
fendant,  not  knowing  its  legal  effect,  an  action  for  deceit  upon  the  same 
signed  it,  is  not  sufficient.  Fry  v,  ground.  Wilder  v.  DeCou,  18  Minn. 
Day,  97  Ind.  348.  470,   citing  Kin^  v.  Eagle  Mills,  10 

4.  Damage.  —  An    answer    alleging  Allen  (Mass.)  548. 

deceit  as  a  defense  to  an  action  on  a  Scienter. — ^In  an  action  for  purchase 

note  should  show  damage  therefrom,  money  of  goods,  a  defense  that  the 

Parker  v.  Jewett,  52  Minn.  514.  plaintiff  falsely  and  deceitfully  rep- 

6.  Intention  to  Deceive. — In  an  action  resented  them  to  be  of  a  particular 

of  assumpsit  on  a  promissory  note,  the  quality  cannot  be  supported  except 

defense     was     grounded    on    alleged  by  proof  of  knowledge  of  the  falsity  of 

fraudulent  representations  which  in-  the   representation.     King   v.    Eagle 

duced  the  defendant  to  make  the  pur-  Mills,  10  Allen  (Mass.)  548;  Hemen- 

chase  for  which  the  note  was  given,  way  v.  Keeler,  88  Hun  (N.  Y.)  405. 

It  was  held  that  to  maintam  such  a  Proof    of    llliitalre    HiBwIBnlmifc  —  A 

defense  the  fraudulent  intent  must  be  counterclaim  for  fraudulent  conccal- 

alleged.     Dubois  v.  Hermance,  56  N.  ment  cannot  be  sustained  by  proof  of 

Y.  673;  Lefler  v.  Field,  52  N.  Y.  621.  mistake.     Dudley  v,  Scranton,  57  N. 

In  an  Action  on  Covenante  to  recover  Y.  428. 
damages  for  the  nonfulfilment  of  a  Falae  Waxranty. — Under  an  answer 
contract  under  seal,  the  defendant  setting  up  a  false  warranty  as  a  counter- 
claimed  to  be  relieved  from  so  much  claim,  the  defendant  need  not  prove 
of  his  contract  as  remained  unper-  its  fraudulent  character.  Brown  v. 
formed,  on  the  ground  that  when  he  Tuttle,  66  Barb.  (N.  Y.)  169. 
made  it  he  was  deceived  by  the  repre-  But  in  Ohio^  in  an  action  on  a  prom- 
sentations  of  the  plaintiff.  The  plain-  issory  note,  the  defendant  admitted 
tiff  replied  that,  although  the  state-  the  execution  of  the  note,  but  alleged 
ments  might  have  been  false,  there  was  that  it  was  given  in  part  payment  for 
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8.  In  Sqnity. — When  relief  is  sought  in  equity  on  account  of 

false  representations  and  deceit,  the  rules  of  pleading  at  law  do 
not  prevail  to  their  full  extent  in  all  cases.^  Thus  it  is  said  that 
the  imposition  is  as  effectually  accomplished  without  knowledge 

of  the  falsity  of  representations  made  as  with  full  knowledge, 
and  that,  therefore,  scienter  is  not  necessary  to  be  alleged  or 
shown;'  and  relief  is  also  granted,  as  in  the  case  of  mistake,  upon 

a  tract  of  land  pointed  out  at  the  time  such  representations  is  upon  the  plain- 

and  represented  as  containing  certain  tiff,    if    he    desires  to  overcome  liie 

land  which  it  did  not  contain,  and  that  defense  upon  this  ground.     Fishbadk 

bj  such  representation  the  defendant  v.  Miller,  15  Nev.  428. 

was  induced  to  enter  into  a  contract  Diaoretlon  of  Conrt  In  BeoalTliig  Teatt- 

to  his  damage,  etc.     The  plaintiff  did  mony. — In  an  action  of  assumpsit  on  a 

not  know  the  falsity  of  the  representa-  promissory  note,  when  the  defendant 

tlons,  and  they  were  honestly  made,  relies  upon  fraudulent  representations 

It  was  held  that  while  it  was  a  settled  in  obtaining  the  note,  much  latitude 

rule  that  an  action  for  damages  caused  in  receiving  testimony  is  within  the 

by  misrepresentations  cannot  ordina-  discretion  of  the  trial  judge.     Gutsch 

rily  be  maintained  without  proof  of  v,  Pittsley,  51  Mich.  567. 

actual  fraud,  or  such  gross  negligence  1.  For  the  general  requirements  of 

as  amounts  to  fraud,  yet  when  a  person  bills  in   equity,  see  article  Bills  uk 

claims  the  benefit  of  a  contract  into  EquiTY,  vol.  3,  p.  335. 

which  he  has  induced  another  to  enter  For    the    application  of  particular 

by  means  of  false  representations,  how-  rules  as  to  pleading  fraud,  see  article 

ever  honestly  made,  the  same  princi-  Fraud. 

pies  cannot  be  applied ;  and  that  when  2.  Alabama, — Bailey  v,  Jordan,  3a 

the  party  misled  has  a  right  to  rely  Ala.  50. 

upon  such  representations,  it  is  only  Indiana, — Gatling  t;.  Newell,  9  Ind. 

necessary  to  prove  that  the  representa-  572. 

tlons  were  material  and  false,  and  that  Iowa, — Curry  v»  Decatur  County, 

he  had  a  right  to  rely  upon  them,  and  61  Iowa  71 ;  Wilcox  v,  Iowa  Wesleyan 

that  he  was  induced  thereby  to  make  University,  32  Iowa  367 ;  Sweezey  v, 

the  contract,  in  order  to  entitle  him  Collins,  36  Iowa  589 ;  Day  v,  Lown,  51 

either  to  a  rescission  of  the  contract  or  Iowa  364 ;  Montgomery  v.  Shockey, 

to  recoup  in  a  suit  brought  to  enforce  37  Iowa  107. 

it.     Mulvey  v.  King,  39  Ohio  St.  493.  Maryland, — ^Taymon  v.  Mitchell,  i 

&itaitlim  to  Decelye  must  be  Proved.  Md.  Ch.  A96;  Joice  v,  Taylor,  16  Gill 

— McDonald  v.  Trafton,  15  Me.  226;  &  }.  (Md.)  54. 

Hemenway  v,  Keeler,  88  Hun  (N.  Y.)  Michigan, — Steinbach  v.   Hill,    25 

405.  Mich.  78;  Beebe  v.  Young,  14  Mich. 

Btilaiioo  and  Doofi^on. —  Fraudulent  136. 

misrepresentation    cannot  avail  as  a  Mississippi, — Gilpin  v.   Smith,    iz 

defense  unless  the  party  was  deceived  Smed.  &  M.  (Miss.)   109;  Oswald  v. 

at  the  time  he  entered  into  the  con-  McGehee,    28    Miss.    340;    Davis    tr. 

tract.    Where  it  is  shown  that  he  dis-  Heard,  44  Miss.  50. 

covered  the  falsity  of  the  statements  Missouri. — Dunn  v.  White,  63  Mo. 

before  entering  into  the  contract,  such  181 ;  Florida  v,  Morrison,  44  Mo.  App. 

defense    is  of   no  avail.     Whiting  v,  538. 

Hill,  23  Mich. 399;  Phelps  t;.  Whitaker,  New  Tork, — Hutcheon  v.  Johnson, 

37  Mich.  77;  Elwell  v.  Chamberlain,  33  Barb.  (N.  Y.)  392. 

4  Bosw.  (N.   Y.)  320,  31  N.  Y.  611 ;  Tennessee, — Phillips  v,  Hollister,  3 

Hemenway  v,  Keeler,  88  Hun  (N.  Y.)  Coldw.  (Tenn.)  269;  Lewis  v,  McLe- 

405;    Williams  v.   Hicks,  2   Vt.   36;  more,  10  Yerg.  (Tenn.)  206. 

^tna  Ins.  Co.  v.  Reed,  33  Ohio  St.  Virginia, — McMullin    v.    Sanders, 

283.                                                         .  79  Va.  364;  Grim  v,  Byrd,  32  Gratt. 

But  when  the  defendant  makes  out  (Va.)  300. 

the  defense  of  false  representations  of  United  States, — ^Turner  v.  Ward,  23 

material  facts,  the  burden  of  proving  L.  ed.  (U.  S.)  391;  Daniel  f/.  Mitchell, 

that  the  defendant  did  not  rely  upon  i  Story  (U.  S.)  172. 
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the  theory  that  in  such  cases  fraud  is  not  the  foundation  of  the 
relief.*  But,  on  the  other  hand,  in  some  cases,  where  the  party 
seeks  relief  upon  the  ground  of  fraud  only,  or  where  it  could  be 
granted  only  upon  that  ground,  the  bill  must  be  framed  with 
that  view.* 

V.  Pboyivge  of  Juet. — The  question  of  fraud  involved  in  fixing 
upon  a  person  liability  for  leading  another  into  a  transaction  to 
his  injury  by  a  false  representation  or  deceit  is  generally  to  be 
left  to  the  consideration  and  determination  of  the  jury.*  They 
are  to  determine  from  the  facts  adduced  whether  the  repre- 
sentations were  made  by  the  party  charged  therewith,*  and 
the  falsity  thereof.^  Whether  the  representations  were  such 
as  the  complaining  party  had  a  right  to  rely  upon,  as  whether 
they  were  representations  of  material  facts,  has  also  been 
held  to  be  a  proper  question  for  the  jury,*  as  well  as 
whether  they    were    merely   the   expression    of    an    opinion,^ 

England. — Rawlins  v.  Wickham,  3  put  the  knowledge  of  the  fact  in  issue. 
De  G.  &  J.  3x7.  Samuel  v,  Minter,   3  A.   K.  Marsh. 

1.  See  article  Rescission,  Rbfor-     (K7.)^i. 

MATiON,  AND  CANCELLATION.  8.  Elphlck  V.    Hoffman,  49   Conn. 

2.  See  in  general  articles  Fraud  ;  332 ;  Smith  v.  Rowzee,  3  A.  K.  Marsh. 
Rescission,  Reformation,  and  (Ky.)  539;  Redpathv.Brown,  7iMich. 
Cancellation.  258;  Riley  v.  Melquist,  23  Neb.  474. 

Ftaadvlent  Intont — Scienter. —  Where  Reason  of  tlie  Rule. — ^The  court  has 

a  court  of  equity  is   invoked  for  the  no  right  to  peremptorily  rule  that  the 

purpose  of  procuring  damages  which  plaintiff  is  not  entitled  to  maintain  his 

would  be  cognizable  at  law,  but  which  action  upon  the  evidence.     Cases  in- 

might  be  recovered  in  a  court  of  equi-  volving   issue  of  fraud  and  deceit  in 

ty  by  reason  of  the  position  of  the  par-  the  procurement  of  the  contract  are 

ties,  as  where  the  claim  is  against  the  eminently  proper  for  the  consideration 

estate  of  the  decedent,  the   plaintiff  of  the  jury,  for  the  reason  that  ordi- 

must   show  that    the   representations  narily  the  main  fact  is  not  susceptible 

were    made  with    knowledge   of   the  of  positive  proof,  but  is  to  be  inferred 

fraud.     Hopper  t;.  Sisk,  i  Ind.  179.  from  the  acts  and  declarations  of  the 

When   a  forged  note  was  assigned  parties  and  the  varying  circumstances 

upon  an  express  agreement  that  the  attending  the  case.    Prescott ». Wright, 

assignor  was  in  no  event  to  be  liable,  4  Gray  (Mass.)  464. 

in  a  suit  against  the  obligor  of  the  4.  Duncan  v,  Hogue,  24  Miss.  671; 

bond  and  the  complainant's  assignor  Powers   v.    Fowler,    157    Mass.   318; 

it  was  held  that  the  bill  could  not  be  Meriden  First  Nat.  Bank  v,  Gallatidet, 

sustained  against  the  obligor  because  122  N.   Y.  655;  Ranger  v.  Heame,  41 

his  name  was  forged  thereto,  and  that,  Tex.  258. 

by  reason  of  said  express  agreement,  5.  Reynolds  -e^.  Cox,    ii   Ind.  a^; 

the  assignor  could  not  be  held  upon  Teague  v.  Irwin,  127  Mass.  218;  Staines 

the   bond ;   that  if  the  assignor    had  v.  Shore,  16  Pa.  St.  200. 

known  of  the  fact  that  the  bond  was  6.  Sharp  t^.  Ponce,  74  Me.  470 ;  Moore 

forged,  and  had  concealed  it  from  the  v,  Cains,  116  Mass.  396.     ContrUfCfa- 

-complainant,  still  he  could  not  be  held  well  v.  Hunton,  87  Me.  277. 

liable,  because  it  was  not  alleged  in  7.  Foster  v.  Kennedy,  38  Ala.  359; 

the  bill  that  the  fact  was  known  to  Morse  f.  Shaw,  124  Mass.  59;  Ander- 

him.      Coffman    v.   Allin,   Litt.    Sel.  son  v.  Burnett,  5  How.  (Miss.)  165; 

Cas.  (Ky.)  201.  Morrill  v.  Wallace,  9  N.  H.  iii ;  Simar 

Snfflelencj   of  Avennent. — Where   a  v,  Canaday,  53  N.  Y.  298;  Banta  r. 

bill  alleged  that  the  defendant  "falsely  Savage,  12  Nev.  155;  Whitton  r.  God- 

and  fraudulently  represented,"    etc.,  dard,  36  Vt.  731. 

this  was  held  a  sufficient  averment  to  But  in  Lyons  v.  Briggs,  14  R.I. 222, 
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and  whether  the  representations  were  made  with  an  inten- 
tion to  deceive,*  and  did  actually  deceive,  the  party  com- 
plaining, and   led  him   into    the   transaction    in    controversy,* 

the  question  as  to  whether  an  action  that  the  fraud  was  not  proved  in  this 

for  deceit  will  lie  against  a  person  for  case ;  but  as  it  appeared  from  the  testi- 

obtaining  credit  by  falsely  and  fraudu-  mony  in  the  bill  of  exceptions  that  the 

lently  representing  himself  to  be  **a  jury  would  not  have  been  authorized  to 

person  safely  to  be  trusted  and  given  find  a  verdict  for  the  defendant,  the 

credit  to,"  was  raised  by  demurrer,  and  court  refused  to  set  it  aside.     McDon- 

the  court  held  that  under  this  allega-  aid  v,  Trafton,  15  Me.  226,  citing-  in 

tion  the  action  could  not  be  maintained  point  Young  v.  Covell,  8  Johns.  (N. 

by  proof  of  definite  statements  of  fact.  Y.)  23.    But  the  question  of  the  propri- 

On  Motion  to  File  Amended  Answer. —  ety  of  submitting  such  an  issue  to  the 

In    Cooper  v.   Hunter    (Colo.    App.  jury  does  not  seem  to  have  been  consid- 

1896),  44Pac.  Rep.  945,  wherein,  pend-  ered  in  the  latter  case, 

ing  a  motion  for  a  judgment  on  the  Scienter. — The  fact  of  the  knowledge 

pleadings  made  by  the  plaintiff,  the  of  the  defendant  as  to  the  truth  or  fal- 

defendant  moved  for  leave  to  file   a  sity  of  his  representations  is  a  question 

second  amended  answer,  which  motion  for  the  jury  to  decide.     Williams  v, 

was  refused  and  a  judgment  rendered  McFadden,  23  Fla.  143;  Manes  v.  Ken- 

for  the   plaintiff,  after  deciding  that  yon,  18   Ga.  291 ;    Haven  v.  Neal,  43 

there  was  nothing  in  the  record  show-  Minn.  315 ;  Rothschild  v.  Porter  (City 

ing  abuse  of  discretion   in   the   trial  Ct.),  19  N.  Y.  Supp.  177;  McCandless 

court  in  allowing  the  amended  answer  v.   Young:,   96   Pa.   St.  292 ;   Early  v. 

to  be  filed,  the  court  adds :  "  But  if  the  Garret,  9  B.  &  C.  928,  17  E.  C.  L.  522 ; 

amendment    had     been    allowed,    we  Ormrod  v,  Huth,  14  M.  &  W.  651. 

think   the   plaintiff  would   have  been  In  an  action  for  deceit  the  defendant 

entitled     to    judgment     nevertheless,  pleaded  that  he  honestly  believed  the 

*  ♦  *  When  the  plaintiff  said  that  he  representations   to   be   true   when    he 

had  a  valid  claim,   he  stated   nothing  made  them,  and  "the  plaintiff  replied 

but    a  conclusion   of  his   own.  *  ♦  ♦  that  the  defendant  had  no  reasonable 

Generally  speaking,  a  misrepresenta-  ground  for  such  belief.  While  this  plea 

tion,  to  afford  ground  for  relief,  must  was  held  to  be  argumentative,  such  an 

relate  to  facts."  objection  being  no  longer  tenable  in 

1.  McAIeer  v.  Horsey,  35  Md.  439;  Mississippi ,  the  replication  was  held 

Davidson  v.   Bennett,  84  Mich.  614;  sufficient   to  present   an   issue  which 

Busch  V.  Wilcox,  82  Mich.  315;  Wool-  should  have  been  joined  and  tried  by 

enslagle  V.  Runals,  76  Mich.  545 ;  Haven  the  jury.     Sims  xf.  Eiland,  57  Miss.  84. 

V.  Neal,  43  Minn.  315 ;  Drake  v.  Grant  Under  an  Allegation  of  EzdnslTe  Infor- 

(Supreme  Ct.),  4  N.   Y.  Supp.  899;  matlon  in  the  defendant,  by  reason  of 

Wintz  r.  Morrison,  17  Tex.  388;  Carey  which  he  had  deceived  the  plaintiff, 

:•.  Hart,  63  Vt.  424.  the  court  held  that  whether  one  party 

But  while  fraud  in  an  action  for  false  has  superior  and  exclusive  informa- 
t  epresentations  is  usually  a  question  tion,  and  is  thereby  enabled  to  deceive 
<»f  intention,  and  as  such  is  one  which  and  does  deceive  the  other,  is  purely  a 
must  be  submitted  to  the  jury,  because  question  of  fact  for  the  jury.  Smith  v. 
the  court  cannot,  in  the  absence  of  Webb,  64  N.  Car.  543. 
general  rules,  draw  conclusions  from  2.  Bennett  t^.  Gibbons,  55  Conn.  450; 
the  ordinary  rules  of  honest  and  fair  Duncan  v,  Hogue,  24  Miss.  671 ;  War- 
dealing,  in  this  case  the  judge  ruled  ner  i;.  Benjamin,  89  Wis.  290;  Laid- 
ihatthe  "foregoing  facts  did  not  con-  law  x).  Organ,  2  Wheat.  (U.  S.)  178; 
>titute  such  evidence  of  fraud  as  would  Stewart  v.  Wyoming  Cattle  Ranche 
vitiate  the  note,"  and  directed  the  jury  Co.,  128  U.  S.  389. 
to  return  a  verdict  for  the  plaintiff.  Negligence  cannot  be  imputed  to  the 
The  Supreme  Court  held  that  it  would  plaintiff  in  an  action  for  deceit  for 
have  been  more  proper  for  the  court  to  false  representation,  as  a  matter  of  law, 
have  informed  the  jury  what  the  law  in  not  visiting  land  situated  at  a  great 
required  to  be  proved,  and  to  have  distance,  for  the  purpose  of  ascertain- 
called  their  attention  to  the  testimony,  ing  the  truth  of  the  statements,  and 
by  which  they  would  have  perceived  whether  he  was  negligent  or  not  is  a 
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to  his  damage.* 

Imtruotioiis. — But  the  court  should  instruct  the  jury  upon  the 
questions  of  law  controlling  these  different  elements  of  the  wrong 
upon  which  they  are  to  find  a  verdict.* 

question  of  fact  for  the  jurj.  Savage  1.  In  an  action  for  false  representa- 
V.  Stevens,  126  Mass.  ^08;  Bradj  v.  tions  to  induce  the  plaintiff  to  sub- 
Finn,  163  Mass.  260;  Rhoda  v,  Annis,  scribe  to  stock,  where  there  is  evidence 
75  Me.  18;  Ingalls  v.  Miller,  121  Ind.  tending  to  show  that  the  stock  was 
188.  worth  as  much  as  it  would  have  been 
When  Facta  Present  a  Question  of  Law.  had  the  representations  been  true,  the 
— The  question  whether  a  defendant  question  whether  the  plaintiff  sus- 
was  negligent  in  signing  a  note  or  in  tained  any  damage  is  properlj  left  to 
failing  to  ascertain  the  character  of  the  jury.  Doran  v.  Eaton,  40  Minn. 
the  paper  is  ordinarily  one  of  fact;  35;  Wintz  v.  Morrison,  17  Tex.  388, 
but  if  in  his  answer  he  sets  out  the  2.  McAleer  v.  Horsey,  35  Md.  439; 
facts  under  which  the  note  was  pro-  Jenne  v.  Gilbert,  a6  Neb.  457;  Barrett 
cured,  it  is  held  that  the  court  may  de-  v,  Featherstone  (Tex.  1896),  36  S.  W. 
cide  the  question  upon  demurrer  as  one  Rep.  245 ;  Crump  v.  U.  S.  Mining  Co., 
of  law.     Webb  v,  Corbin,  78  Ind.  403.  7  Gratt.  (Va.)  369, 
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FALSIFYING  RECORDS. 

L  What  C<nr8TiTVTE8»  917. 

n.  IKDICTMEVT,    9 1/. 

1  What  Cohstititteb. — Falsifying  records  consists  either  in  the 
wilful  omission  to  make  the  proper  record,  omitting  or  erasing 
an  existing  record,  or  entering  up  a  false  record.* 

U  IhBICTIIEHT — ^BeoordB  miut  Be  Snoh  as  are  Protected  by  Statute. — The 
instrument  set  out  in  the  indictment  charging  the  falsifying  of  a 
record  must  appear  to  be  a  paper  as  to  which  the  crime  can  be 
committed* 

Allegatton  of  Intent. — An  indictment  for  altering  a  record  must 
charge  that  it  was  done  with  the  intent  to  injure  or  benefit  some 
one.^ 

ToUowlng  the  SUtnte. — An  indictment  for  falsifying  a  record  is 
sufficient  which  charges  the  offense  in  the  language  of  the 
statute  creating  it,*  or  which  states  the  offense  so  plainly  that 

1.  Am.  and  Eng.  Encjc.  of  Law,  him  the  certificate  required  in  such 
\\i.  Falsifying,  case  by  law;  that  D,   a  justice  of  the 

2.  People  V,  Wise,  2  How.  Pr.  N.  peace,  should  falsely  issue  a  certificate 
S.  (N.  Y.  Ct.  Sess.)  92;  Ayres  v.  of  the  marriage  of  A  and  B,  alleged 
CoTill,  18  Barb.  (N.  Y.)  260;  State  v,  to  have  been  solemnized  by  him  pur- 
Farrand,  8N.  J.  L.  333.  suant    to    the  notice;  that  E  and  F 

The  value  of  paper  is  unimportant,  should  falsely  assert  thattheywerepres- 
Ayres  v.  Covill,  18  Barb.  (N.  Y.)  ?6o.  ent  at  the  marriage  as  witnesses;  and 
S.  Harrington  v.  State,  54  Miss.  490.  that  B  should  cause  the  false  marriage 
Conaplr&cy  to  FalBiiy  Record. — An  in-  certificate  to  be  recorded  in  the  office 
dictment  for  conspiracy  alleged  that  of  the  city  registrar  and  assume  pub- 
B,  C,  D,  E,  and  F,  with  intent  to  licly  to  be  the  wife  of  A,  and  that  C,  D, 
cause  it  falsely  to  appear  of  record  E,  and  F  should  declare  such  assump- 
that  A  was  lawfully  married  to  B,  tion  true.  The  indictment  further  al- 
and to  prevent  A  from  contracting  leged  that  the  acts  proposed  were  done, 
another  marriage,  conspired  together  and  concluded  in  the  usual  form.  It 
that  C,  falsely  representing  himself  was  held  that  such  indictment  was 
to  be  A,  should  give  notice  of  the  in-  sufficient.  Com.  v.  Waterman,  12a 
tended  marriage  of  A  and  B  to  the  Mass.  43. 
citj  registrar,  and  should  obtain  from  4.  Loehr  v.  People,  132  111.  504.  See 

917  Volume  VIII. 


Indletmant.  FALSIFYING  RECORDS.  iBdktaMit 

the  nature  of  the  offense  charged  may  be  easily  understood  by 
the  jury.* 

Certainty. — An  indictment  for  altering  a  record  should,  in  its 
allegations,  be  certain  to  a  certain  intent  in  general.* 

Copy  of  Instnunent. — The  indictment  need  not  set  out  a  copy  of 
the  instrument  altered,  nor  the  substance  thereof;  it  is  sufficient 
to  set  forth  the  offense  in  such  a  manner  that  a  person  of  com- 
mon intelligence  may  know  what  is  intended.^ 

Ciutody  of  Offloer. — An  indictment  against  one  not  an  officer,  for 
mutilating  or  destroying  a  public  record,  need  not  allege  that 
the  record  is  in  the  custody  of  any  officer.  It  is  immaterial 
whether  such  is  or  is  not  the  case.* 

also  Harrington  v.  State,  54  Miss.  490;  An  indictment  for  altering  a  record, 

State  V.  Lewis  (Ark.  1886),  2  S.  W.  which  leaves  it  doubtful  whether  the 

Rep.  183.  alteration  charged  consisted  in  chang- 

This  rule,  however,  does  not  applj  ing  the  number  in  the  warrant,  or  the 

where  there  are,  in  the  language  of  entry  of  the  number  in  the  entry  book, 

the  statute,  no  sufficient  words  to  de-  does  not  fulfil  the  certainty  to  a  certain 

fine  any  offense.     Harrington  v.  State,  intent  in  general,  essential  in  indict- 

54  Miss.  490.  ments.     Harrington  v.  State,  54  Miss 

Where  the  statute  uses  the    word  490. 

"  wittingly,"     an     indictment    which  The  Test  as  to  whether  or  not  an  in- 

charges  the  alteration  to   have    been  dictment  for  falsifying  a  record  is  suf- 

done  "willingly"  is  fatally  defective,  ficient  is  whether  or  not  the  act  or  omis- 

Harrington  v.  State,  54  Miss.  490.  sion  charged  as  the  offense  is  stated 

1.  "  While  it  is  not  always  necessary  with  such  a  degree  of  certainty  as  toen- 
to  follow  the  literal  language  of  the  act  able  the  court  to  pronounce  judgment 
in  framing  indictments  for  statutory  upon  a  conviction  according  to  the 
offenses,  it  is  essential  that  either  the  merits  of  the  case.  People  t?.  O'Brien, 
same  words,  or  words    of  equivalent  96  Cal.  171. 

meaning    and    substantially    synony-  S.  An   indictment  which  alleges  in 

mous,  should  be  used.''     Chalmers,}.,  substance  that  the  defendant  did  wil- 

in  Harrington  v.  State,  54  Miss.  490.  fully  alter,  and  procure  to  be  altered,  a 

See  generally,  upon  this  subject,  arti-  certain  deed  record  of  real  estate,  set- 

cle  Indictments.  ting  out  the  number  and  page  of  the 

2.  An  indictment  which  alleged  that  record  book,  and  that  thereby  the  rec- 
the  defendant  on,  etc.,  at,  etc.,  a  cer-  ord  was  changed  so  as  to  read  that  the 
tain  book,  to  wit,  the  collector's  book  grantor  therein  named  sold  and  con- 
of  B.  township,  M.  county,  Illinois,  for  veyed  the  property  to  the  defendant, 
the  taxes  of  the  year  1888,  in  the  office  when,  as  a  matter  of  fact,  and  as  the 
of  the  county  treasurer  of  M.  county,  record  stood  before  the  altering, 
state  of  Illinois,  then  and  there  felo-  the  deed  conveyed  the  property  to 
niously,  wilfully,  and  maliciously  did  the  defendant's  wife,  sufficientlj  al- 
deface  and  alter,  was  held  sufficient  to  leges  the  facts  constituting  the  offense 
apprise  the  defendant,  with  reasonable  charged.  People  v,  O'Brien,  96  Cal. 
certainty,  of  the  nature  of  the  charge.  171. , 

Loehr  v.  People,  132  111.  504.  4.  People  v.  O'Brien,  96  Cal.  171. 
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See  UNITED  STA  TES  COURTS. 


FEES. 

Ai  to  Fees  as  Petri  of  Costs,  see  articles  COSTS,  vol.  5,  p.  100 ;  FINES  AND 

COSTS  IN  CRIMINAL  CASES. 
Witnesses*  Fees,  see  article  WITNESSES, 
Extorting  Illegal  Fees,  see  article  EXTORTION,  ante. 
Payment  of  Fees  on  Appeal,  see  article  APPEALS,  vol.  2,  p.  318  etseq. 
Officers'  Fees  Generally,  see  article  PUBLIC  OFFICERS, 
Payment  of  Fees  as  Preliminary  to  Filing  Paper ^  see  ardde  FILING 

PLEADINGS  AND  PAPERS. 


FEIGNED  ISSUR 

See  article  ISSUE  TO  JURY. 


FELLOW  SERVANTS. 

See  article  MASTER  AND  SERVANT. 


FELONY,  COMPOUNDING. 

See  article  DURESS  AND  COMPOUNDING  FELONY.  voL  7,  p.  245. 


FENCES. 


article  BOUNDARIES  AND  FENCES,  vol.  3,  p.  673. 
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FERRIES. 

• 

I  AoTion  BT  Febbt  OwvEBSp  920. 

U  A0T10V8  A0Ain8T  Febbt  Owbsbb,  921. 

I  AOTION8  BT  Febbt  Owbebs. — In  an  action  to  recover  dam- 
ages for  the  infringement  of  ferry  rights,  the  declaration  or  com- 
plaint should  state  that  the  defendant  received  remuneration  for 
his  wrongful  ferrying.*  The  authority  under  which  the  ferry  is 
run  should  also  be  alleged.*  But  the  plaintiff  need  not  allege  or 
prove  that  he  is  the  owner  of  the  soil  at  the  termini  of  his  ferry,* 
nor  need  he  describe  the  termini  minutely.* 

1.  In  an  action  brought  to  recover  the  judgment,  that  the  declanition 
damages  by  the  owners  of  a  licensed  alleged  a  good  right  of  action.  Black- 
ferry,  against  a  party  alleged  to  have  eter  v.  Gillett,  14  Jur.  814. 
run  a  ferry  within  the  limits  prohibited  2.  In  an  action  to  recover  damages 
by  law,  it  was  held  that  the  complaint  for  an  alleged  disturbance  of  plaintiffs' 
should  have  alleged  that  defendant  ferry  privilege,  which  they  claimed  bj 
ran  his  ferry  for  a  fee  or  reward,  or  virtue  of  a  lease  from  the  city  of 
the  promise  or  expectation  of  it,  Paducah,  the  petition  was  held  fatallj 
or  that  he  ran  it  for  other  than  his  defective  in  not  alleging  that  the  citj 
own  personal  use  or  that  of  his  family;  of  Paducah  had  ever  acquired  the 
and  the  omission  of  these  allegations  exclusive  ferry  privilege  claimed  bj 
was  fatal.   Hanson  t;.  Webb,  3  Cal.  236.  plaintiffs.    The  statement  that  their 

Under  Mansf.  Dig.  (Ark.),  ^  33ii>  ferry  was  an  established  ferry,  and  that 
no  person  can  keep  a  ferry  and  collect  they  were  the  owners  of  the  ferry 
tolls  without  a  license.  In  an  action  privilege  and  had  the  right  to  collect 
against  defendant  for  building  a  bridge  tolls,  etc.,  was  but  a  conclusion  of  law. 
within  the  limits  of  plaintiff's  ferry  Owens  v,  Lockwood,  83  Ky.  366. 
right,  the  complaint  failed  to  show  8.  In  an  action  of  trespass  on  the 
that  the  plaintiff  was  duly  licensed  to  case  for  the  disturbance  of  a  ferry 
keep  a  ferry.  It  was  held  that  the  franchise,the  defendant  demurred  gen- 
complaint  must  show  that  the  plaintiff  erally  to  both  counts  of  the  declara- 
was  authorized  to  receive  tolls,  and  tion,  and  the  court  sustained  his  de- 
also  that  the  defendant  had  collected  murrer  on  the  ground  that  the  plain- 
tolls  without  lawful  authority.  Hanger  tiff  did  not  directly  allege  that  he 
V.  Little  Rock  June.  R.  Co.,  53  Ark.  was  possessed  of  the  landings  and  out- 
61  ^  following  Or ^n  v.  Memphis,  etc.,  lets.  It  was  held  that  the  demurrer 
R.  Co.,  51  Ark.  235.  should  have  been  overruled,  and  that 

Sufflolent  Declaration. — The  declara-  the  plaintiff  need  not  allege  or  prove 
tion  alleged  that  the  defendant,  con-  that  he  was  the  owner  of  uie  soil,  the 
triving  to  injure  the  plaintiffs  in  the  use  of  it  being  sufficient  for  the  pur- 
enjoyment  of  their  ferry,  carried  pas-  poses  of  the  suit.  Patrick  v.  Ruffners, 
sengers  for  hire  across  the  river  near  2  Rob.  (Va.)  220,  40  Am.  Dec.  740. 
to  the  ferry,  whereby  the  plaintiffs  4.  In  an  action  for  disturbance  of  ^ 
were  disturbed  in  the  possession  and  ferry,  the  first  count  of  the  declaratioo 
profits  thereof.  Verdict  for  the  plain-  stated  that  the  plaintiffs  were  possessed 
tiffs :  It  was  held,  on  motion  to  arrest  of   a    ferry    across    the    river  Tyn^t 
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IMbBM. — It  is  not  a  good  defense,  that  the  public  convenience 
reauired  such  infringement,^  Where  the  defendant  pleads 
"Not  possessed"  and  "No  such  ferry"  he  admits  the  disturb- 
ance.* 

H  ACTlom  AGAIN8T  Febby  OwvsBfl.— In  an  action  on  the  bond 
of  a  ferry  keeper  for  negligence  in  the  management  of  his  ferry, 
the  declaration  must  show  a  breach  of  the  bond.*  Where  the 
action  is  under  a  statute  requiring  the  posting  of  a  schedule,  the 
complaint  must  be  specific  in  its  charges.^ 

between    North    Shields    and    South  8.  A  declaration  against  a  keeper  of 

Shields,  and  that  the  defendants  dis-  a  ferry,  in  an  action  on  his  bond  to  the 

turbed  their  ferry    by  carrying  pas-  judge  of  the  County  Court,  setting  out 

aengers.    The  second  count  stated  a  the  bond,  and  assigning  as  a  breach, 

right  to  an  ancient  ferry.     It  was  held  in  substance,  that  the  keeper  had  not 

that  there  was  no  variance  by  reason  provided    good   and  sufficient  boats, 

of  the  first  count  describing  the  ferry  nor  done  and  performed  generally  all 

fenerally  from  North  Shields  to  South-  matters  required  by  law  and  the  stat- 

hields  and  not  from  one  particular  utes  of  the  state  —  for  that  the  said 

terminus    to    another.     North,    etc.,  keeper  had  delivered  to  him,  for  hire. 

Shields  Ferry  Co.  v.  Barker,  2  Exch.  certain  merchandise,  goods, wares,etc., 

136.  to  be  conveyed  across  a  river,  and  that 

1.  In  an  action  for  an  evasion  of  the  the  keeper  conducted  the  same  so  neg- 
plaintiffs'  ancient  ferry  by  carrying  ligently  as  to  damage  and  lose  said 
passengers  across  the  river  near  there-  goods,  etc. — was  held  not  sufficient,  as 
to,  the  court  refused  to  allow  the  a  breach,  to  authorize  a  recovery, 
defendants  to  add  a  plea  alleging  a  Judge  v»  Pharr,  4  Stew.  &  P.  (Ala.) 
variety  of  circumstances  to  show  that,  332. 

from  the  altered  state  of  the  neighbor-  4.  Laws  N.  Y.  1888,  c.  260,  §  i,  pro- 
hood,  public  convenience  required  that  vides  that  every  ferry  company  shall 
which  the  defendants  had  done,  hold-  post  in  a  conspicuous  and  accessible 
ing  that  the  plea  was  clearly  bad,  and  position  outside  of  each  entrance  to 
at  the  most  amounted  to  a  plea  of  not  such  ferry,  and  in  at  least  four  accessi- 
guilty.  Newton  v,  Cubitt,  5  C.  B.  N.  ble  places  on  each  boat,  a  schedule  of 
S.  627,  94  £.  C.  L.  627.  the  ferry  rates.     And   section   2  pro- 

2.  In  an  action  of  trespass  on  the  vides  that  for  failure  to  comply  with 
case,  brought  to  recover  damages  for  this  law  the  company  shall  forfeit 
disturbance  of  ferry  rights,  the  decla-  fifty  dollars  for  each  day,  recoverable 
ration  alleged  that  plaintiff  was  pos-  by  any  person  who  shall  sue  therefor. 
sesaed  of  an  ancient  ferry,  called,  etc..  In  an  action  under  the  statute  it  was 
across  the  river  T.,  to  and  from  D.,  held  that  the  complaint  should  state 
from  and  to  G.  Defendant  pleaded,  specifically  each  \'iolation  as  a  sepa- 
first,  that  plaintiff  was  not  possessed  of  rate  cause  of  action,  and  whether  the 
the  ancient  ferry  in  the  declaration  violations  were  in  failing  to  post  the 
mentioned ;  second,  that  there  was  no  schedule  at  the  entrance  to  the  ferry- 
such  ancient  ferry  as  in  the  declara-  or  on  the  boats.  Wray  v.  Pennsyl- 
tion  mentioned.  Plaintiff  proved  the  vania  R.  Co.  (Supreme  Ct.),  4  N.  V, 
right  of  ferry  to,  but  not  from,  D.,  and  Supp.  354. 

there  was  nothing  to  show  which  part  And  in  a  similar  case  it  was  held 

of  the  right  defendant  had  disturbed,  that  defendant  was  entitled  to  a  bill 

It  was  held  that  the  right  being  divisi-  of  particulars  as  to  the  names  of  the 

ble,   the  defendant  must  be  taken  to  boats  on  which  the  statute  was  violated 

have  admitted  the  disturbance  of  the  Wray  v.  New  York  Cent.,  etc.,   R. 

right  as  to  each  part.    Giles  v.  Groves,  Co.  (Supreme  Ct.),    4  N.  Y.  Supp. 

13  Jur.  1084.  355. 
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FICTITIOUS  SUIT. 

Seeaitide  FRIENDLY  SUIT. 


FIERI  FACIAS. 

See  article  EXECUTIONS  AGAINST  PROPERTY,  anie.  p.  303. 


FILING  PLEADINGS  AND  PAPERS. 

By  E.  E.  Wilby, 

L  Detotitiov,  923. 
n.  What  Cohstitittes  a  Svffigievt  Funre^  923. 

1.  In  General^  923. 

2.  Of  Instrument  Declared  Upon^  926. 

3.  Payment  of  Fee t  926. 

m.  The  iNDOsflEMEHT,  927. 

1.  Generally t  927. 

2.  Under  Statute,  928. 

IV.  DxTTY  TO  File  Pleaodigs  ahb  PafesS)  929. 
y.  Failuss  of  Clebk  to  Deposit  Papebb  oe  File,  95a 

yi  WiTHDEAWAL  OF  PAPEE8  FBOX  Files;  930. 

CROSS-REFERENCES. 

As  to  Filing  Exhibits  to  Pleadings,  see  article  EXHIBITS. 

Time  to  File  Pleadings  when  Coextensive  with  Time  to  Plead,  sec  aitidc 

TIME  TO  PLEAD. 
Filing  Particular  Papers  or  Papers  in  Various  Proceedings,  see  tbc 
various  articles  in  this  work,  as  AFFIDAVITS,  vol.  i,  p.  3^9 1 
AFFIDAVITS  OF  MERITS,  vol.  i.  p.  338;  ANSWERS  IN 
EQUITY  PLEADINGS,  vol.  i,  p.  891;  APPEAL  BONDS 
AND  UNDERTAKINGS,  vol.  i.  p.  ^y,  APPEALS,  vol.  2,  p. 
I ;  BILLS  IN  EQUITY,  vol.  3,  p.  335;  BILLS  OF  EXCEP- 
TIONS, vol.  3.  p.  374;  BILLS  OF  REVIEW,  vol.  3,  p.  S^\ 
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BRIEFS,  vol.  3.  p.  710;  CASE  MADE  ON  APPEAL,  vol.  3,  p. 
879;  CHANGE  OF  VENUE,  vol.  4.  p.  373;  CROSS-BILLS, 
vol.  5,  p.  624;  CROSS- COMPLAINTS,  vol.  5,  p.  673;  DECI 
SIONS,  vol.  5,  p.  936 ;  DEFA  UL  TS,  vol.  6.  p.  i ;  DEMURRERS 
AT  COMMON  LAW  AND  UNDER  THE  CODES,  vol.  6,  p. 
292 ;  DEMURRERS  IN  CHANCER  Y,  vol.  6,  p.  391 ;  DEPOSI- 
TIONS, vol.  6,  p.  471 ;  DISCOVERY,  PRODUCTION,  AND 
INSPECTION,  vol.  6,  p.  728;  DISMISSAL,  DISCONTINU- 
ANCE, AND  NONSUIT,  vol.  6,  p.  929;  EJECTMENT,  vol.  7. 
p.  327;  EMINENT  DOMAIN,  vol.  7,  p.  516,  etc. 
7>i^  Liability  of  the  Clerk  for  Negligence,  etc. ,  see  Am.  and  Eng. 
Encyc.  of  Law,  tit.  CLERKS  OF  COURT 

L  DmviTlOH. — A  paper  is  said  to  be  filed  when  it  is  delivered 
to  the  proper  officer,  and  by  him  received  to  be  kept  on  file.* 

n.  What  Covstitutes  a  Supficiekt  Filikg — ^L  In  GteneraL — In 
the  absence  of  a  statute  making  necessary  the  taking  of  further 
steps  in  the  process  of  filing,  the  authorities  agree  that  a  paper  in 
a  cause  is  sufficiently  filed  when  it  is  delivered  into  the  actual 
custody  of  the  clerk,  to  be  kept  by  him  among  the  files,  subject 
to  the  inspection  of  the  parties.* 

1.  I  Bouv.  Law  Diet.  660.     See  also  word  **  file  **  in  the  declaration  might 

Am.  and  Eng.  Encyc.  of  Law,  tit.  File*  have  the  sense  of  bringing  the  writs  to 

* 'Filed"  Included  under  **It6tTimed'' as  the  office,  and  in  that  sense  would  be 

Apidled  to  Writs. — A  statute    (2   &  3  included  in  the  word  "  returned ''  in 

Wm.  IV.,  c.  39,  §  10)  provided  that  the  statute,  and  that  such  filing  would 

no  first  writ  shall  be  available  to  pre-  therefore  be  a  necessary  part  of  the 

vent    the    operation    of    any    statute  practice  in  saving  the  statute  of  limi- 

whereby  the  time  for  the  commence-  tations.     Hunter  v.  Caldwell,   10  Q^. 

ment  of  the  action  may  be  limited,  B.  69,  59  £.  C.  L.  69. 

unless  the  defendant  shall  be  arrested  2.  Lessing  v.  Gilbert,  8  Tex.  Civ. 

thereon  or  served  therewith,  etc.,  or  App.    174;    Hanover   F.    Ins.    Co.    i;. 

unless  *'such  writ,  and  every  writ  (if  Shrader  (Tex.  1895),  33  S.  W.  Rep.  i^^J 

any)  issued  in  continuation  of  a  pre-  Beal  v.  Alexander,  6  Tex.  531 ;  Hol- 

ceding  writ,  shall  be  returned  non  est  mant;.  Chevaillier,  i4Tex.339;  State  t^. 

inventus  J  and  entered  of  record  with-  Cross  (Iowa  1895),  ^  N.  W.  Rep.  614; 

in"  a  certain  time.     In  an  action  of  In  re  Dewar's  Estate,  10  Mont.  436; 

case  against  an  attorney,  for  negli-  Ex  /.  State,  51  Ala.  69;   Newcomer 

gence,  the  declaration  stated  that  the  v,  Keedy,  9  Gill   (Md.)  264;  Reg.  v, 

plaintiff  employed   the  defendant,  as  Gould,  6   U.  C.  (^  B.  26.     See  also 

attorney,  to  sue  H.  for  the  recovery  of  Turner  v.  State,  41  Tex.  549;  Snider 

a  sum  of  money;  yet  the  defendant  did  v,  Methvin,  60  Tex.  487 ;  Pfirmann  v. 

not  use  proper  care  in  this :  that,  hav-  Henkel,   i   111.  App.    145 ;   Bishop   v. 

ing,  as  such  attorney,  sued  out  writs  Cook,   13  Barb.   (N.  Y.)  326;  (rates 

for  the  recovery  of  the  said  money  and  v.  State,  128  N.  Y.  221;  Chapin  v, 

for  the  purpose  of  saving  the  statute  Kingsbury,  138  Mass.   194;  Rathburn 

of   limitations,  he  did  not,  upon  H.  v.  Hamilton,  53  Kan.  470. 

not  being  found  so  as  to  be  served  Indiana. — The  Indiana  cases  touch- 

with  such  writs,  **duly  file  the  said  ing  the  sufficiency  of  the  filing  of  a 

writs"  with  the  proper  officer,"  accord-  paper    do    not    agree    perfectly.    In 

ing  to  the  necessary  and  accustomed  Engleman  v.  State,  2  Ind.  91,  it  was 

practice"  of    the  Court  of  Queen's  held    that  an  indictment  for  larceny 

Bench,  whereby  the  action  was  barred  was  sufficiently  filed  when    delivered 

by  the  statute.     It  was  held  that,  al-  to  the  clerk  and  received  by  him  to 

though   the  statute  did  not  in  terms  be  kept  with  the  papers  in  the  cause, 

require  such  writs  to  be  filed,  yet  the  Citing  Bouv.  Law  Diet.   But  in  Lam- 
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Delivary  Ontiide  of  Clerk*i  Offloo. — ^The  mere  delivery  of  a  paper  to  the 
clerk  at  a  place  other  than  the  office  where  it  is  required  to  be 
filed  is  not  sufficient,  even  though  the  clerk  place  the  proper 
indorsements  upon  it.^ 

son  V,  Falls,  6  Ind.  309,   where  the  said  party  did  not  ask  for  nor  obtain 
statute  required  the  instrument  sued  the  issuance  of  a  summons,  but  held 
on  or  a  copy  thereof  to  be  filed  with  the  petition   in  his  own    possession, 
the  pleading,  it  was  held  that  the  leav-  away  from  the  record,  it  was  held  that 
ing  of  such  instrument  with  the  com-  the  action  was  not  pending  within  the 
plaint  was  not  a  sufficient  compliance  meaning  of  the  statute  on  lis  pendens. 
with  the  statute.    The  court  said:  "To  Wilkinson  i;.  Elliott,  43  Kan.  590. 
file  a  paper  Ms  considered  an  exhibition  FaUnre  to  Deposit  Paper  In  derk'i 
of  it  to  the  court,  and  the  clerk's  office  OflLce.  —  The    Wisconsin  statute  pro- 
in  which  it  is  filed  represents  the  court  vides    that    an    order  of  publication 
for  that  purpose.     It   is   effected   by  shall  be  based  on  a  complaint   duly 
delivering  the  paper,    indorsed   witn  verified  and  filed,  and  it  was  held  that 
the  title  of  the  cause  and  the  attorney's  the  complaint,  affidavit,  and  order  of 
name,  to  the  clerk   of  the   court   in  publication,  in  an  action  against  a  non- 
which    the    action    is    pending,   who  resident   to   recover  damages  for  as- 
marks  it  "filed,"  adding  the  date,  and  saultand  battery,which  were  indorsed: 
deposits    it    under    the    proper  head  "County  Court,  Fond  du  Lac  County, 
among  the  papers  or  files  in  his  office.* "  Wis.     Filed  May  14,  1886.     J.W.Wat- 
Citing  Burrill's  Law  Diet.     The  case  son.  Clerk,"   but   which  were   never 
of  Steeg  v.  Walls,  a  Ind.  App.  18,  held  left  in  the  clerk's  office,  being  kept  by 
that    the    filing    of    instructions    not  the  plaintiff's  attorney  in  his  office, 
brought  into  the  record  by  a  bill  of  were  not  filed  as  required  by  statute, 
exceptions   required   even  more  than  Witt  v.  Meyer,  69  Wis.  595. 
that.     Crumpacker,  J.,  said  :  "Filing,  Plene  AdministravH  Prcettr. —  The 
in  this  connection,  means  more  than  plaintiff  in   the  court  below    having 
the  stamping  or  indorsement   of   the  opened  and  closed  his  case,  the  defend- 
file  mark  upon  the  instructions  by  the  ant's  counsel  proceeded  to  read  a  plea 
clerk.     The    attention    of    the    court  of    plenc    administravit    f reefer y     to 
should    be    called   to   the  filing,   and  which   the  plaintiff  objected    on   the 
the  filing  minuted  in  tlie  court  docket,  ground   that   no  plea  had  been  filed, 
and  be  made  to  appear  as  part  of  the  Thereupon    the    defendant's    counsel 
court  proceedings  in  the  order  book."  stated  that  the  plea  had  been  made  out 
Leaytng  Paper  on  Clerk's  Deft. — In  for  six  months,  and  had  been  in  his 
Hamilton  v.  Beardslee,  51  111.  478,  it  desk  in  court  during  the  whole  term; 
was  held  that  the  mere  leaving  of  a  that  there  were  other  cases  in  court 
declaration  in  the  clerk's  office,  upon  against  the  same  party  as  administra- 
the  clerk's  desk,  ten  days  before  the  trix,  in  which  the  same  attorney  was 
return  day  of  the  term,  did  not  con-  counsel,  and  that  the  same  plea  was 
stitute  a  filing  of  the  declaration  in  the  pleaded   and    relied   on   in    all    those 
cause,  but  that  it  was  necessary  that  cases.     It  was  held  that  the  plea  was 
such  paper  be  placed  in  the  hands  and  not  regularly  filed,  and  that  the  de- 
under  the  control  of  the  clerk ;  that  it  fendant   could   not  then  file  it.     Mc- 
pass  into  his  exclusive  custody,  and  Dougald  v.  Banks,  13  Ga.  451. 
remain  within  his  power,  and  that  the  1.  Schulte  v,  Minneapolis  First  Nat. 
object  be  communicated   to  him,  in  Bank,  34  Minn.  48. 
some  manner  capable  of  being  under-  Under  the  Arkansas  Statute  providing 
stood.     See  also  Whitcomb  v.  Cook,  that  a  civil  action  is  commenced  by 
39  Vt.  585.  filing  in  the  office  of  tlie  clerk  a  coin- 
Temporary  Delivery  to  Clerk. — Where  plaint  and  causing  summons  to  be  is- 
a  party  temporarily  handed  a  petition  sued  thereon,  and  that  no  summons  or 
to  the  clerk  of  the  District  Court,  in  order  for  a  provisional  remedy  shall 
order  that  he  might  place    his    file  be  issued  by  the  clerk  in  any  action 
marks  thereon,  and  not  for  the  pur-  before   the    complaint  or  petition  is 
pose  of  allowing  it  to  remain  in  official  filed  in  his  office,  it  was  held  that  it 
custody  as  a  permanent  record,  and  was  not  necessary  that  such  complaint 
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Entry  upon  Record. — According  to  the  practice  in  some  jurisdic- 
tions, it  is  essential  that  the  filing  of  a  pleading  be  noted  upon  the 
record.^  Where,  however,  it  appears  that  the  pleading,  though 
not  formally  noted  upon  the  record,  was  lodged  with  the  clerk  in 
proper  time  and  was  treated  by  both  parties  as  a  part  of  the 
record,  the  irregularity  in  the  filing  will  be  deemed  to  be  waived.* 

Entry  upon  Appearance  Docket. — Where  the  statute  requires  a  memo- 
randum of  the  filing  of  pleadings  to  be  made  by  the  clerk  upon 
the  appearance  docket,  such  a  requirement  is  held  to  be  manda- 
tory, and  the  pleading  will  not  be  considered  filed  until  the 
memorandum  is  made.^     But  the  failure  to  index  the  entry  in 

be  actually  lodged  within  the  walls  of  (Kj.)    250;    Hawkins  v.  Ball,   18  B. 

the  office  before  the  writ  is  issued ;  and  Mon.  (Ky.)  816;  White  v,  Lewis,  a  A. 

that  where    the    clerk    received    and  K.  Marsh.  (Ky.)  123. 

stamped  as  **  filed  "  a  complaint,  affi-  But  if  the  pleading  be  neither  filed 

davit,    and   bond   for  an  attachment,  among  the  papers   in  the  cause  nor 

outside   of  his   office,  and  thereupon  noted  upon  the  record,  the  court  will 

delivered  the  same  to  the  marshal,  and  take  no  notice  of  it.     White  v.  Lewis, 

then  immediately  took  the  papers  to  2  A.  K.  Marsh.  (Ky.)  123. 

his  office,  the  attachment  was  valid.  Irregularity  Shown  by  Jnatice's  Oer- 

People's  Sav.  Bank,  etc.,  Co.  V.  Batch-  tlfloate. — Where  an  answer  is  found 

elder  Egg  Case  Co.,  51  Fed.  Rep.  130,  among    the    papers    of  a  cause,   but 

4   U.  S.  App.  603 ;    Helena   Bank  v,  when  or  how  it  was  put  there  does  not 

Batchelder  Egg  Case  Co.,   51    Fed.  appear,  and  the  date  of  the  certificate 

Rep.  137,  4  U.  S.  App.  614;   Helena  of  the  justice  before  whom    it    was 

First  Nat.    Bank   v.  Batchelder  Egg  sworn  shows  that  it  could   not  have 

Case  Co.,  51  Fed.  Rep.  138,  4  U.  S.  been  filed  in  due  time,  such  filing  is 

App.  615.  irregular  and  the  answer  will  be  dis- 

Flndlng  of  Fact  aa  to  FUlng  of  Com-  regarded.     Lindsey  v,  Stevens,  5  Dana 

lAaist. — A  distinct  finding,  as  a  finding  (Ky.)  104. 

of  fact,  by  the  court,  that  a  complaint  3.  Padden  v,  Moore,  58  Iowa  703 ; 

was  not  filed  nor  on  file  in  tlie  office  Nickson  v,  Blair,  59  Iowa  531 ;  Win- 

of  the  clerk,  was  held  to  determine  the  kleman  v,  Winkleman,  79  Iowa  319. 

fact  in  controversy,  viz.,  that  the  com-  But  where  a  pleading  assailing  a  tax 

plaint  was  not  delivered  to  the  clerk  deed  as  invalid  was  filed  with  the  clerk 

in  his  office,  although  a  previous  find-  of  the  court,  and  attached  to  the  papers 

ing  was  that  the  complaint  was  deliv-  in  the  cause,  within  five  years  after  the 

ered  to  the  clerk  as  he  was  passing  deed  was  issued,  but  the  clerk  made  no 

from   his  office  into  the  court  room,  memorandum  of  the  filing  in  the  ap- 

which    adjoined'  his    office.     Schulte  pearance  docket,  it  was  held  that  upon 

V.    Minneapolis   First  Nat.  Bank,   34  the  omission  being  called  to  the  atten- 

M inn.  48.  tion  of  the  court  sSter  the  expiration  of 

1.  Duke  V.  Crabtree,  5  Ark.  478.  the  five  years,  the  court  properly  or- 

ITnUled  Plea  No  Part  of  Record. — In  dered  that  the  pleading  be  entered  on 

Moore  v.  Stone,  5  Ark.  256,  where  the  the  appearance  docket  as  of  the  date  of 

record  stated  that  the  defendant  **  filed  filing.    Snell  v,  Dubuque,  etc.,  R.  Co., 

the  following  plea,'*  and  a  plea  of  the  88  Iowa  ^^, 

general  issue  was  then  copied  in  the  Appeal  from  JuBtlce's  Court.  —  The 
transcript,  but  the  clerk  had  not  word  "file,"  in  the  louaa  statute  re- 
marked the  plea  as  filed,  nor  stated  quiring  a  justice  of  the  peace,  when  an 
the  time  when  it  came  in,  and  neither  appeal  is  taken,  to  file  in  the  office  of 
the  court  nor  the  plaintiff  took  any  the  clerk  of  the  appellate  court  all  the 
notice  of  it,  it  was  held  that  such  plea  original  papers  and  a  transcript  of  his 
would  be  considered  as  forming  no  docket,  is  held  to  mean  **  deposit,"  and 
part  of  the  record,  but  as  having  been  when  the  papers  and  transcript  are  so 
placed  among  the  papers  by  mistake  deposited  by  him,  the  cause  is  deemed 
or  interpolation.  to  be  in  the  appellate  court,  and  the 

S.  Carter  v,  Stennet,   10  B.   Mon.  neglectof  theclerktomakeanoteof  the 

925  Volume  VIII. 


What  Conirtitiitaf      FILING  PLEADINGS,  ETC.     a  »afflfll«nt  nilBg. 

the  appearance  docket  will  not  render  the  filing  invalid.  ^ 

Vailiire  to  Make  Order-book  Entry. — The  failure  of  the  clerk  to  make 
on  the  order  book  the  proper  entry  of  the  filing  of  the  pleading, 
such  paper  being  identified  by  the  file  mark  of  the  clerk,  will  not 
invalidate  the  filing.  The  omission  may  be  supplied  by  order  of 
court  on  an  application  for  a  nunc  pro  tunc  entry.* 

2.  Of  Instrmnent  Declared  TJpon. — Where  it  is  required  by  statute 
that  the  instrument  declared  on,  or  a  copy,  be  filed  with  the  com- 
plaint, sufficient  compliance  with  the  statutory  requirement  is 
shown  by  an  allegation  in  the  complaint  that  a  copy  of  the  writ- 
ten instrument  "  is  herewith  filed,"  the  allegation  being  accom- 
panied by  the  transcript  of  an  instrument  corresponding  with 
that  alleged  to  have  been  filed.^ 

3.  Payment  of  Fee. — ^Where  it  is  provided  that  a  certain  fee  shall 
be  paid  for  the  filing  of  the  papers,  the  clerk  may  refuse  to  receive 
the  papers  until  the  fee  is  paid.  But  if  he  actually  receives  them 
and  places  them  on  file,  such  an  act  is  a  waiver  of  the  statutory 
right  to  demand  the  fee,  and  the  filing  is  valid.^ 

filing  in  the  appearance  docket  is  im-  Ind.  91 ;  Friddle  v.  Crane,  68  Ind.  583; 
material,  as  the  statute  making  such  Montgomery  v,  Gorrell,  51  Ind.  309; 
entry  essential  to  the  proper  filing  of  Stafford  v.  Davidson,  47  Ind.  319;  Tot- 
pleadings  is  not  applicable.  Harrison  ten  v,  Cooke,  2  Mete.  (Ky.)  275.  See 
V,  Clifton,  75  Iowa  737.  also,  in  this  connection,   article  Ex- 

1.  Haverly  v,  Alcott,  57  Iowa  171.  hibits,  in  this  volume. 

2.  Security  Co.  v,  Arbuckle,  123  A  Separate  File  Hark  upon  the  exhib- 
Ind.  518.  See  also  Miller  v.  Foley,  4  it  is  not  necessary  when  such  exhibit 
Bibb  (Ky.)  200.  is  attached  to  the  complaint.     Whit- 

OxnlBsion   to    Copy   Entry  on  Appeal  worth  v.  Malcomb,  82  Ind.  454. 

Cured  by  Statement  of  Clexk. — Upon  a  Set  Oat  In  Pleading. — The  copy  of  a 

motion  to  dismiss  an  appeal  because  written  instrument  upon  which  a  plead- 

of  the  failure  of  the  clerk  to  copy  the  ing   is   founded    is    **  filed    with    the 

order  book  entry  showing  the  filing  of  pleading"  within  the  meaning  of  the 

the  information  in  the  lower  court,  it  statute  if  it  is  set  out  in  ktBc  verba  in 

was  held   that  the  statement  of  the  the  pleading.   Lamson  t;.  Falls,  6  Ind. 

clerk,  as  shown  by  the  file  mark  on  309. 

the  back  of  the  information,  was  suf-  4.  Tregambo  v.  Comanche  Mill, 
ficient,  prima  faciei  to  give  the  court  etc.,  Co.,  57  Cal.  501;  Harris  v.  Wat- 
jurisdiction,  and  that,  in  the  absence  kins,  5  Dakota  374 ;  McDonald  v, 
of  objections  made  in  the  trial  court,  Crusen,  2  Oregon  258. 
the  making  of  a  proper  entry  would  Indiana.  —  The  payment  of  the  filing 
be  presumed.  State  v,  Matthews,  129  fee,  which  the  statute  provides  shall 
Ind.  281.  be  paid  in  advance  of  the  filing  of  a 

8.  Hill  V.  Mayo,  73  Ind.  357 ;  Lentz  document,  is  essential  to  an  effectual 

V,  Martin,  75  Ind.  228 ;  Dunkle  v,  Nich-  filing,  where  the  fee  goes  into  the  pub- 

ols,  loi  Ind.  473;  Northwestern  Mut.  lie  treasury  and  is  not   the  personal 

L.  Ins.  Co.  V,  Hazelett,  105   Ind.  212;  emolument  of  the  clerk.   State  v,  Chi- 

Burrow  v.  Terre  Haute,  etc.,  R.  Co.,  cago,  etc.,  R.  Co.  (Ind.  1896),  43  N.  E. 

107    Ind.   432;    Blackburn    v.   Crow-  Rep.  226. 

der,  108  Ind.  238;  Ledbetter  v,  Davis,  loira. — Where,  by  ruleof  the  Circuit 

121  Ind.  119;  Glass  v.  Murphy,  4  Ind.  Court,  it  was  provided  that  if  the  ap> 

App.  530;  Gish  V,  Gish,  7  Ind.  App.  pellant,  in  an  appeal  from  a  judgment 

104;  Old   V.   Mohler,    122    Ind.    594;  of  a  justice,  fails  to  have  a  transcript 

McCormick  Harvesting  Mach.  Co.  v,  filed  by  the  second   day  of  the  term, 

Glidden,  94  Ind.  447;  Wall  v,  Galvin,  the  appellee  may  file  such  transcript 

80  Ind.  447 ;  Whitworth  t;.  Malcomb,  and   the  appeal  bond,   and  have  the 

82  Ind.  454;   Reed  v.  Broadbelt,  68  judgment  of  the  justice  affirmed  against 
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nL  Thb  IVDOBflEUHT — 1.  Generally. — In  the  absence  of  statute 
to  that  effect,  it  is  not  essential  to  the  validity  of  the  filing  of  a 
paper  in  a  cause  that  the  clerk  indorse  upon  such  paper  the  fact 
of  its  being  iiled.  The  indorsement  is  nothing  more  than  pre- 
sumptive evidence  of  the  filing.^ 

the  appellant  and  his  sureties,  it  was  144;  Hull  v,  Louth,  109  Ind.  315;  Car- 
held  that  the  filing  contemplated  bj  roll  Countj  v,  O'Connor,  137  Ind.  633. 
the  rule  could  not  be  effected  by  deliv-  Missouri,— Qo^voa  v,  Kammann,  55 
ering  the  transcript  to  the  clerk  with-  Mo.  App.  464 ;  Bensley  v.  Haeberle, 
out  the  payment  or  security  of  the  30  Mo.  App.  648 ;  State  v,  Pummer,  55 
filing  fee.  Finders  v.  Yager,  39  Iowa  Mo.  App.  388 ;  Building,  etc.,  Mill  Co. 
468.  V.  Huber,  43  Mo.  App.  433.     See  also 

iniantHorliad  I&doneiiientB — ^Votlo*  of  Grubbs  v.  Cones,  57  Mo.  84. 

Appeal. — Where  the  clerk  placed  a  no-  Montana, — In  re  Dewar's  Estate,  10 

tice  of  appeal  in  the  transcript  among  Mont.  426. 

the  files  of  the  case,  with  the  date  of  Oregon,  —  Moore    v,    Willamette 

reception    and    his     name    indorsed  Transp.,  etc.,  Co.,  7  Oregon  367. 

thereon,  it  was  held  to  be  a  sufficient  South  Carolina, — Aultman  v,  Utsej, 

filing,    notwithstanding  the  fact  that  33  S.  Car.  611,  13  S.  E.  Rep.  638. 

the    paper  showed  the  following  in-  Utah. —  Wescott  v,  Eccles,  3  Utah 

dorsements :  *'  Not  filed,  for  want  of  358. 

funds  for  fees.    October  17,  1867.     L.  See  also  Bishop  v.  Cook,  13  Barb. 

L.   W.,  County  Clerk."    "No  funds  (N.  Y.)  336. 

furnished  for  fees.    Don's  credit  not  *'  Where  a  paper  is  deposited  with 

good.     L.  L.   W.,    County  Clerk;"  the  clerk  of  a  court  for  the  purpose 

such  indorsements  being  unauthorized,  of  making  it  a  part  of  the  records  in 

McDonald  v,  Crusen,  3  Oregon  358.  the   case,    it   is  filed.    The   evidence 

PrlTate  Amnf sment  wltb  Glexk. — The  which  is  looked  to  by  the  court  in 

defendant  appealed  from  a  judgment  determining  whether  the  paper   has 

against  him  in  a  justice's  court  and  been  filed  or  not  is  the  clerk's  indorse- 

the  justice  delivered  the  transcript  to  ment  of  the  fact  upon  the  paper  itself. 

the  deputy  clerk ,  who  did  not  docket  The  form  of  that  indorsement  is  usu- 

the  case  because  of  the  nonpayment  ally  the   word   *  filed,'  with  the  date. 

of  the  filing  fee  as  required  by  statute.  We  think,  however,  if  the  indorsement 

The  plaintiff  subsequently  obtained  an  shows  the  fact  in  other  words  it  is  suf- 

affirmance  of  the  judgment.    The  court  ficient."     Hanover  F.  Ins.  Co.  v,  Shra- 

held  that  the  fact  that  the  defendant  der  (Tex.  1895),  33  S.  W.  Rep.  ii3. 

had  an  understanding  with  the  clerk  Kotloe  to  Par^. — Where  a  notice  re- 

whereby  the  clerk  filed  all  transcripts  quired  by  rule  of  court  is  actually  filed 

in   cases  appealed  by  the  defendant  and  placed  aniong  the  other  papers  in 

and  charged  the  fee  to  him,  and  that  a  case,  the  fact  that  the  clerk  has  omit- 

the    deputy    did    not    know    of    this  ted  to  mark  it  as  filed  will  not  invali- 

amingement,  was  a  sufficient  excuse  date  the  notice.    If  the  opposite  party 

for  nonpayment  of  the  fee  and  ground  knows  of  its  being  in  the  papers,  this 

for  setting  aside  the  affirmance.  John-  is  sufficient.     Hohmann  v.  Eiterman, 

son  V.  St.  Louis,  etc.,  R.  Co.,  48  Mo.  83  III.  93. 

App.  630.  Appeal  Affidavit — OmlSBion  to  Ibdono. 

1.  Arkansas. —  Thompson  v,  Foster,  — In  State  v.  Ritter,  9  Ark.  344,  where 

6  Ark.  308 ;  State  v,  Gowen,  13  Ark.  63.  a  party  made  and  filed  the  proper  ap- 

See  also  Bettison  v.  Budd,  31  Ark.  578.  peal  affidavit,  and  the  clerk  noticed  the 

Colorado. — Hook  v.Fenner,  18  Colo,  filing  of  it  of  record,  it  was  held  that 

383.     See  also    Eldred  v,  Malloy,  2  the  omission  of  the  clerk  to  mark  the 

Colo.  30.  affidavit  '*  filed ' '  was  but  a  clerical  mis- 

Florida, — Franklin  County  v.  State,  prision  and  did  not  affect  the  party's 

24  Fla.  55.  right  to  appeal. 

Georgia,  —  Peterson  v,  Taylor,   15  Filed  In  Op«ii  Court. — A  statute  of -4  r- 

Ga.  483.  kansas  provided  that  *'all  indictments 

Illinois, —  Reed  v,  Curry,  35  111.  536.  found,   and  presentments  made,  by  a 

Indiana, —  Powers  v.  State,  87  Ind.  grand  jury,  shall  be  presented  to  the 
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Antadfttiiig  Vile  Kark. — The  clerk  cannot,  without  authority  from 
the  court,  mark  a  paper  filed  in  a  cause,  and  antedate  the  indorse- 
ment ;  this  can  only  be  done  on  motion  to  have  it  so  filed  nunc 
pro  tunc.^ 

2.  Xrnder  Statute. — If  a  statute,  in  express  terms,  makes  the 
indorsement  an  absolute  prerequisite  to  the  validity  of  the  filing, 
no  paper  will  be  regarded  as  filed  unless  such  indorsement  has 
been  made.* 

court  by  the  foreman,  in  the  presence        Tennenee.  —  Under    the   Tennessee 

of  such  jury,  and  shall  be  there  filed  statute  declaring  that  "all  pleadings 

and  remain  as  records  of  the  court. "  shall  be  indorsed  by  the  clerk  when 

It  was  held  that  an  indorsement  upon  filed,  with  the  time  and  date,  and  for 

an  indictment  by  the  court  clerk,  of  want  of  such  an  indorsement  may  be 

"  filed  in  open  court,''  with  the  date,  did  rejected  by  the  court  on  motion,  unless 

not  show  that  the  indictment  had  been  sufficient  cause  be  shown,"  it  is  held 

returned  into  the  court  by  the  grand  that  the  indorsement  by  the  clerk  is 

jury,  as  required  by  the  statute.     Said  not  an  absolute  prerequisite  to  the  va- 

the  court:   **It   [the  indorsement]  is  lidityof  the  filing  of  the  pleading.  The 

evidence  of  the  filing  only,  and  in  such  court,  in  Fanning  v.  Fly,  2  Coldw. 

case  we  are  not  allowed  »  *  *  to  in-  (Tenn.)486,  said:  "Hie  clerk's  indorse- 

dulge  the  presumption  that  it  was  re-  ment,  under  our  practice,  is  necessaxy 

turned  by  the  grand  jury."  McKenzie  to  give  the  opposite  party  notice  of  the 

V,  State,  24  Ark.  636.  true  time  at  which  the  declaration  or 

FaUiire  to  FUe  PreBomed  firom  Abaence  plea  was  filed,  so  that  he  may  know 

of  FUe  Mark. — Where  a  record  is  filed  when  to  plead  or  reply ;   but  it  is  not 

in  the  Supreme  Court,  and  contains  a  an  absolute  prerequisite  to  the  validity 

prsecipe,  summons  and   return  there-  of  the  declaration  or  plea,  as  clearly 

on,  a  default,  assessment  of  damages,  appears  from  the  language  of  the  stat- 

and  judgment,  but  no  declaration,  and  ute  itself,  the  statute,  in  terms,  author- 

a  supplemental  record  is  filed,  contain-  izing  the  court,  on  motion,  to  reject  a 

ing  a  declaration  in  the  case,  without  paper  not  so  indorsed,  or  at  his  discre- 

any  file  marks,  the  presumption  being  tion,  for  sufficient  cause  shown,  to  re- 

that  the  clerk  performs  his  duty   in  tain  it  on  the  file,  and  compel  the  op- 

every  case,  it  must  be  presumed  that  posing  party  to  answer  it.     Or  the 

the  declaration  was  not  filed.     Garden  opposite  party  may  waive  his  right  to 

City  Ins.  Co.  v,  Stayart,  79  111.  259.  have  it  stricken  oflF  the  file,  and  plead  or 

1.  Hamilton  f.  Beardslee,  51  111.  478.  reply;   and  after  plea  or  verdict,  on 

2.  Love  f ,  Mclntyre,  3  Tex.  10;  judgment  by  default,  regularly  tien 
Keep  V.  Enos,  3  Pin.  (Wis.)  234,  3  and  entered,  without  motion  to  reject 
Chand.  (Wis.)  261.  See  also  Stone  v.  it,  he  must  be  held  to  have  waived  his 
Crow,  2  S.  Dak.  525.  right  under  the  statute.    The  law,  after 

Lonlalaiia. —  In  Ford  v.  Brooks,  35  the  execution  of  the  summons  and  its 

La.  Ann.  151,  where  the  statute  pro-  return  into  court,  presumes  the  parties, 

vided  that  *'the  petition,  together  with  in  person  or  by  attorney,  to  be  present 

all  the  annexed  documents,  must  be  in  court  and  superintending  their  cause, 

delivered  to  the  clerk  of  the  court  to  and  if,  by  their  own  act,  they  waive  the 

which  it  is  addressed,  who  shall  re-  right  the  law  confers  upon  them,  or 

ceive  it  and  indorse  immediately  the  through  inexcusable  negligence  fail  to 

date  of  the  day,  month,  and  year  when  take  advantage  of  it,  diey  cannot,  after 

he  received  it,'*  the  court  held,  Fen-  judgment,  be  heard  to  complain."  See 

ner,   }.,   dissenting,   that  it  was    not  also  Mason  f.  Spur  lock,  4  Baxt.(Tenn.) 

enough  for  a  party  litigant  or  his  at-  560 ;  Montgomery  v,  Buck^  6  Humph 

torney  to  jplace   in  the  hands  of  the  (Tenn.)  416. 

clerk  of  the  court  a  document  which  is        Failure  to  IndoiM — BfliMil  iQMBVtr* 

to  be  filed ;  but  that  such  party  or  his  diet  and  Judgment  Rendered. —  Where  a 

attorney  must  see  that  the  document  be  plea  is  filed,  the  issue  made  upy  and 

actually  indorsed  with  the  date  on  which  the  jury  sworn  to  try  the  issue,  the 

it  came  into  the  clerk's  hands,  or  must  omission  of  the  clerk  to  indorse  upon 

bear  the  consequences  of  the  nonfiling,  the  plea  the  date  when  it  was  filed,  or 
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17.  DiTTT  TO  File  Pleadihos  and  Papebb. — In  all  jurisdictions,  it 
is  assumed,  there  are  regulations  requiring  the  papers  and  plead- 
ings in  a  suit  or  action  to  be  filed  with  the  clerk  of  the  court. 
The  time  within  which  this  is  to  be  done  is  fixed  by  statute. 
Where  the  pleadings  are  not  first  served  upon  the  adverse  party, 
but  are  at  once  filed,  it  will  be  readily  seen  that  the  time  within 
which  they  are  to  be  filed  is  coextensive  with  the  time  to  plead. 
This  topic  will  be  made  the  subject  of  a  separate  article.*  In 
some  states,  however,  the  summons  and  pleadings  are  first  served 
by  copy,  and  are  then  to  be  filed  with  the  clerk  within  a  certain 
time.*  The  statute  usually  makes  provision  for  the  failure  of  a 
party  to  file  the  papers  within  the  required  time.^ 

an  omission  to  note  in  the  orders  the  to  1846,  with  the  file  number  of  the 
filing  of  the  plea,  cannot  vitiate  the  suit  indorsed  upon  it,  would  be  re- 
verdict  and  judgment,  even  though  garded  as  properly  filed,  unless  a  sus- 
the  statute  expressly  requires  the  clerk  picion  was  cast  upon  It,  as  by  the  party 
to  indorse  on  every  pleading  the  time  objecting  to  it.  Lee  v,  Wharton,  11 
when  filed,  and  to  enter  upon  the  order  Tex.  61. 

book   that  such   pleading    was    filed.  1.  See  article  Timb  to  Plead. 

The  court  said:  **How  fiir  the  omis-  2.  See  statutes  of  the  various  states. 

•ion  of  the  clerk  to  perform  these  req-  Thus  in  Colorado^  under  the  Practice 

uisitJons    ought    in    any  case    to    be  Act  of  1885,  it   is  provided   that  the 

deemed  a«fatal  objection  is  extremely  pleadings  in  an  action  shall  be  filed 

questionable ;   but  certainly  it  ought  within  ten  days  after  the  service  of  a 

not  to  be  so  deemed  in  a  case  where  copy    of    the  answer.     So    the    New 

the  record  evinces  that  other  acts  have  Tork  Code  Civ.  Pro.,  §  824,  provides 

been  done  in  the  progress  of  the  cause  that  '*  the  summons,  and  each  pleading 

substantially  answering  the  same  pur-  in  an  action,  must  be  filed  with  the 

poses ;  and  such  we  apprehend  to  be  clerk,  by  the  party  in  whose  behalf  it 

the  case  now  before  the  court."   Miller  is   served,  within   ten  days  after  the 

V,  Foley,  4  Bibb  (Ky.)  aoo.  service  thereof." 

BrroT  In  Signature  by  Clerk.  —  Where  8.  New  Tork. — The  Code  Civ.  Pro., 

the  offices  of  district  and  county  clerk  ^  824,  provides  that  if  the  party  fails 

were  held  by  the  same  person,  and  the  so  to  file  his  summons  or  pleading,  the 

clerk  entered  his  signature  upon  an  adverse  party,  on  proof  of  the  failure, 

original  petition,  affidavit,  and  seques-  is  entitled,  without  notice,  to  an  order 

tration  bond  in  a  suit  in  the  District  from  a  judge  that  it  be  filed  within 

Court  as  clerk  of  the  County  Court,  the  the  time   specified   in   the  order,   or 

papers  having  been  filed  in  the  office  be    deemed   abandoned.     Under   this 

of  the  district  clerk,  it  was  held  to  be  section,  where  a  defendant,  required 

no  ground  for  reversal  of  judgment  on  by  an  order  to  file  his  original    and 

writ  of  error.     Eggenberger  v.  Bran-  amended  answers  with  the  clerk,  filed 

denberger,  74  Tex.  274.  his  amended  answer,  but  failed  to  file 

Ohasge  of  Law.  —  Before  the  Texas  his  original  answer,  it  was  held  that  a 

Act   of  1846  the  statute  did  not   ex-  second  order  striking  out  the  defend- 

pressly  require  that  every  paper  filed  ant's  answers  and  awarding  judgment 

in  a  cause  should  be  marked  '*  filed,"  to  the  plaintiff  with  costs,  unless  such 

with  the  date  of  the  filing  and  the  sig-  costs  were  paid  and  the  defendant's 

nature  of  the  clerk  indorsed  on  it;  but  original  answer  filed  within  one  day 

it  was  the  custom  to  mark  each  paper  after  service  of  the  order  on  the  defend- 

with  the  file  number  of  the  suit,  and  ant's  attorney,  was  within  the  power  of 

also  with  a  number  of  its  own,  by  the  court.    Diffenbach  v,  Roch,  22  N. 

which  the  loss  or  absence  of  any  paper  Y.  Wkly.  Dig.  282. 

might  be  ascertained  by  the  absence  of  Notice. — Where  a  party  files  a  plead- 

its  number  from  the  papers  of  the  case,  ing  in  obedience  to  an  order  requiring 

It  was  held  that  a  paper,  found  among  him  to  do  so,  it  is  held  that  he  is  not 

the  papers  of  a  case,  originating  prior  bound  to  notify  the  party  obtaining 
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Coftf  may  be  allowed  against  the  party  failing  to  file  his  plead- 
ing within  the  required  time.* 

V.  Failube  of  Clebk  to  Deposit  Pafebb  oh  File.— Where 
papers,  required  to  be  placed  on  file  in  the  clerk*s  office,  are  pre- 
sented to  the  clerk  for  that  purpose,  he  must  place  them  upon 
the  files.  For  any  failure  in  this  respect  on  his  part,  he  may 
be  charged  with  negligence.* 

VL  WiTHBKAWAL  OF  PAPEB8  FBOM  FnJBS. — ^A  paper,  having 
been  properly  placed  upon  the  files  of  the  court,  cannot  regularly 
be  withdrawn  from  the  clerk's  office  without  the  permission  of 
the  court.^  By  statute  in  some  of  the  states  the  unauthorized 
removal  of  a  paper  from  the  files  is  made  punishable.^ 

the  order  that  the  pleading  is  filed.  370;  Beal  v,  Alexander,  6  Tex.  53X1 

Douoy  V,  Hoyt,  i  Code  Rep.  N.   S.  cited  in   Snider  v.   Methvin,  60  Tex. 

(N.  Y.  C.  PI.)  286.  404;  Tidwell  v,  Witherspoon,  18  FU. 

Co^y  Inadvertently  Filed, — Where  202;  Deatherage  v.  Roach,  76  111.  321; 

the  defendant  obtained  an  order  that  Walker  v,  Johnson,  2  McLean  (U.  S.) 

the  plaintiff  file  his  reply  within  ten  255. 

days,  or  that  it  be  deemed  abandoned,  But  see  Washburn  f .  Gillett,  4  N. 

and  the  plaintiff  inadvertently  filed  a  Y.  Month.  L.  Bui.  22,  holding  that  an 

copy  instead  of  the  original  reply,  it  order  cannot  be  made  for  the  removal 

was  held  that  leave  would  be  granted  of  papers  from  the  files  of  the  court, 

the  latter  to  file  the  original.     Short  though  an  order  may  be  granted  cancel* 

V.  May,  2  Sandf.  (N.  Y.)  639.  ing  a  paper  on  file. 

In  Colorado,  under  the  Practice  Act  of  Act  of  PazUamont. — In  Witherington's 

1885,  which  provides  that  the  pleadings  Case,  i  Keb.  458,  it  was  held  that  the 

shall  be  filed  within  ten  days  after  serv-  papers  in  the  cause  could  not  be  with- 

ice  of  a  copy  of  the  answer,  without  drawn  without  an  act  of  Parliament 

imposing  any  penalty  for  a  failure  to  Withdrawal  to  Proenre  Jadgmtat  Iqr 

file  them,  it  was  held  that  a  defendant  Def)Biiilt. — Where  a  plea  was  handed  to 

who  had  served  his  answer  in  apt  time  the  clerk  and  marked  as  filed,  and,  in- 

should  be  permitted  to  defend,  notwith-  stead  of  being  left  with  the  papers  that 

standing  his  failure  to  file  his  answer  it  might  be   answered  by  the  other 

within  ten  days  after    such    service,  party,  was  withdrawn  until  after  judg- 

Haley  x».  Breeze,  16  Colo.  167.  ment    by    default,    and    then  placed 

X.  Diffenbach  v,    Roch,   22  N.   Y.  among  the  papers  for  the  mere  pur- 

Wkly.  Dig.  282;  Langbein  v.  Gross,  pose  of  entrapping  the  plaintiff  into  an 

14  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  412,  erroneous  judgment  by  default,  it  was 

holding  that  costs  may  be  allowed  on  held  that  the  court  might,  at  any  time, 

an  ex  parte  motion  to  compel  the  filing  upon  request,  strike  such  plea  from  the 

of  a  pleading  where  the  party  omits  files.  '  Wyatt  v,  Headrick,  21  111.  158. 

to  file  it  after  notice  requiring  him  to  BoBtoratlon  to  File — Want  of  DefhBM. 

do  so.  — Where    a    declaration,    after  being 

2.  Rosenthal  v.  Davenport,  38  Minn,  filed,  was  withdrawn  from  the  files  bj 

5^3.      See  also  Am.  and  Eng.  Encyc.  the  plaintiff's  counsel,  but  restored  to 

01  Law,  tit.  Clerks  of  Court,  the  file  before  the  time  for  the  defend- 

It  has  been  held  in    Texas  that   a  ant  to  plead  had  expired,  and  it  did 

paper  is  sufiiciently  filed  on  Sunday  not  appear  that  the  defendant  bad  anj 

when  the  clerk  received  it  on  that  day,  defense  of  any  kind  to  the  note  sued 

but,  being  doubtful  of  his  power  to  file  on,  or  had  sustained  any  injury,  it  was 

it,  merely  noted  the  fact  and   date  of  held  that  a  judgment  in  favor  of  the 

its   receipt,   and   upon   the   next    day  plaintiff  would   not  be  reversed  for 

marked  it  filed.     Hanover  F.  Ins.  Co.  the   refusal  of  the  court  to  continue 

V.  Shrader  (Tex.  1895),  33  S.  W.  Rep.  the  cause  for  the  irregularity.    Death- 

112.  erage  v.  Roach,  76  111.  321. 

8.  French  v.  Neal,  24  Pick.  (Mass.)  4.  People  v.  Peck,  67  Hun  (N.  Y.) 

55 )  Rogerson  v.  Neal,  16  Pick.  (Mass.)  560. 
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DECREES. 

« 

See  the  various  articles  in  this  work  upon  the  subjects  in  connection  with 
which  the  finality  of  a  judgment,  order,  or  decree  is  of  consequence ^  as 
APPEALS,  vol.  2,  p.  i;  CERTIORARI,  vol.  4,  p.  i;  DECREES, 
vol.   5,  p.  946;  DIVORCE,  vol.  7,  p.  i^^etseg.;  ERROR,    WRIT 
OF,  vol.  7,  p.  817,  etc. 


FINDINGS  OF  COURT. 

By  S.  B.  Fishbr. 
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2.  Special,  933. 
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Y.  Bt  Whom  Pbepaiied,  938. 

VL  Poem,  939. 

TU  Kaneeb  of  Makiko,  939. 
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1.  Should  Be  of  Ultimate  Facts,  941. 

2.  Statement  of  Reasons  or  Argument,  942. 

3.  May  Refer  to  Pleadings,  942. 

4.  Must  Support  Judgpnent,  943. 

5.  Should  Be  Responsive  to  and  Cover  Issues,  944. 

6.  Must  Be  within  the  Issues,  945. 

7.  Signature,  945. 

IX.  SUBKIBBIOK  of  PB0P08ED  FINDINGS,  946. 

1.  Generally,  946. 

2.  Manner  of  Making,  947. 

3.  Noting  Disposition  in  Margin,  948. 

4.  Refusal  to  Find,  948. 
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1.  Necessity  for,  948. 
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XL  ConTBircTiov,  949. 

Zn.  AXEHDMEHT,  UODIPICATIOV,  AVD  Ck>BBECTIOH,  95a 
XTTT.   BEMEDIE8  FOB  DETECTIVB  FIHBIHOB,  950. 

1.  Generally t  950. 

2.  By  Motion  for  Venire  de  Novo,  950. 

3.  By  Motion  for  New  Trials  951. 

XI7.  Waivebof  FnrBDros,  951. 
XV.  Effect  of  FnrDnios— Ck>KCLir8iyxHE88,  952. 
XYL  Pbesuxptiohs  as  to  FiKBiirGS,  952. 
JLVn.  Ebbob  IK  FiKDoros,  952. 
XVHL  ExcBPTiOKs  Am)  Objectiokb  to  Yrsmaw,  952. 
XIX.  Appeal  fbom  FnrDnres,  952. 

CROSS-REFERENCES. 

As  to  the  Decision  of  the  Court  as  distinguished  Jrom  the  Findings,  see  article 
DECISIONS,  vol.  5.  p.  936. 

See  also,  in  general  relation  to  this  subject,  articles  REFERENCES;  VER- 
DICTS. 

L  Defibitiok. — Where  a  case  is  tried  to  the  court  without  a  jury, 
after  the  evidence  has  been  introduced,  it  is  customary  for  the 
court  to  reach  certain  conclusions,  to  be  embodied  in  the  record, 
as  to  what  facts  the  evidence  establishes;  these  are  known  as 
findings  of  fact.  The  court  then  draws,  as  a  basis  for  the  entry 
of  judgment,  certain  conclusions  of  law  from  the  facts  sofound.^ 

1.  Where  a  cause  is  tried   hj  the  purpose  of  taking  the  advice  of  the  Su- 

court  the  finding  means  the  facts  which  preme  Court  is  not  a  judicial  finding 

the  court  considers  established  by  the  and  does  not  become  a  part  of  the  rec- 

evidence.     State  t;.  Beloit,  74  Wis.  267.  ord.    Nichols  v.  Bridgeport,  27  Conn. 

Findings  of  Fact  and  ConclnsionB  of  464;  Lord  t;.  Litchfield,  36  Conn.  131. 

Law  DiaUngnlflhed. — **  If,  from  the  facts  bee  article  Certified  Cases,  vol.  3« 

in  evidence,  the  result  can  be  reached  p.  918. 

by  that  process  of  natural  reasoning  '^Deobdon" — ^When  BynonyimniB  wttfa 
adopted  in  the  investigation  of  truth,  "Finding."  —  On  motion  for  a  new 
it  becomes  an  ultimate  fact,  to  be  found  trial,  a  cause  assigned  was  "that  the 
as  such.  If,  on  the  other  hand,  resort  decision  was  not  sustained  bj  sufficient 
must  be  had  to  the  artificial  processes  evidence.*'  The  court  held  that  it 
of  the  law,  in  order  to  reach  a  final  sufficiently  appeared  that  the  word 
determination,  the  result  is  a  conclu-  "decision,"  as  used,  was  synonymous 
sion  of  law."  Levins  v.  Rovegno,  71  with  "finding;"  the  difference  was 
Cal.  273.  merely  technical.  Weston  v.  John- 
Opinion  Not  a  Finding.  —  An  opinion  son,  48  Ind.  i.  See  article  Decisions, 
is  not  a  finding.     The  latter  forms  a  vol.  5,  p.  936. 

part  of  the  judgment  roll,  the  former  Findings  Not  tbe  Judgment  of  tbe Govt 

does  not.     Hidden  v.  Jordan,  28  Cal.  — "The  findings  of  the  court  amount 

301 ;    Johnston  v.   San  Francisco  Sav.  to   nothing  more   than  an  order  for 

Union,  75  Cal.  134,  7  Am.   St.  Rep.  judgment,  and  are  not  in  themselvei 

129;    James  v.  Williams,  31  Cal.  211.  the  judgment  of  the  court."    Andrews 

Statement  of  Facts  for  Advice  Not  a  v,  Welch,  47  Wis.  134. 

Finding. — A  statement  of  facts  made  by  Announcement   of  Finding.  —  Under 

a  judge  of  the  Superior  Court  for  the  the  statutory  provision  that  an  action 
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IL  KnrBa — Such  finding  may  be  either  general  or  special.^ 
1.  OeneraL — A  general  finding   in  favor   of  either  party  is  a 
finding  in  his  favor  of  all  the  facts  necessary  to  constitute  his 
claim  or  defense.* 

8.  Special — A  special  finding  is  a  statement  of  the  ultimate 
facts  on  which  the  law  must  determine  the  rights  of  the  par- 
ties.* It  must  state  all  the  facts  essential  to  a  recovery  before 
judgment  can  be  rendered  in  favor  of  a  party  having  the  burden 
of  the  issue*     Nothing  can  be  taken  by  intendment.* 

HL  Necessity  fob  Special  ob  Sepabate  Fxhdings. — In  some  of 
the  states,  upon  the  trial  of  questions  of  fact  by  the  court,  it  is 
not  necessary  for  the  court  to  state  its  findings,  except  generally, 

majr  be  dismissed  by  plaintiff  without  general  finding  of  a  court  it  must  al- 
prejudice  at  any  time  before  the  find-  ways  be  presumed  that  all  the  con- 
ing of  the  court  is  announced,  it  is  troverted  facts  are  established  in  favor 
held  that  an  entry  of  a  finding  in  the  of  the  party  for  whom  the  court  finds, 
order  book  by  direction  of  court  is  an  and  against  the  party  against  whom 
announcement  without  orally  stating  the  court  finds.  Knaggs  v.  Mastin,  9 
it  from  the  bench.     Walker  v.  Heller,  Kan.  532. 

56  Ind.  298.  **A  general  fmding  for  the  plaintiff  is 

In  Burns  v.  Reigelsberger,  70  Ind.  a  finding  that  every  fact  necessary  to 

522,  it  was  held  that  a  remark  by  court  a  recovery  by  him  has  been  proved." 

to  counsel  that  there  was  no  evidence  Early  v.  Hamilton,  75  Ind.  376.     See 

necessary  to  sustain  one  point  in  his  also  Castner  v,  Richardson,  18  Colo. 

case  is  not  an  announcement  of  a  find-  496 ;  Blanc  v.  Paymaster  Min.  Co.,  95 

ing  by  court.  Cal.    524;    Stewart  v.   Sprott,   37   S. 

1.   U.  S.  Rev,  Stat,  ^  649;  Clement  Car.  605;  Kehoe  t;.  Burns,  84  Wis.  372. 

v.  Phenix  Ins.  Co.,  7  Blatchf.  (U.  S.)  8.  Anderson's  Law  Diet. 

51 ;    Tyng  v.  Grinnell,  92  U.  S.  469;  "  It  is  not  a  mere  report  of  the  evi- 

Mercantile  Mut.  Ins.  Co.  v.  Folsom,  dence,  but  a  statement  of  the  ultimate 

18  Wall.  (U.  S.)  253;  Norris  v.  Jack-  facts  on  which  the  law  of  the  case  must 

son,  9  Wall.  (U.  S.)  127.  determine  the  rights  of  the  parties;  a 

Cannot  Be  Both  General  and  Special. —  finding  of    the    propositions    of  fact 

Under  Rev.  Stat.   U.  S.,  ^^  649,  700,  which   the   evidence   establishes,   and 

which  provide  that  in  cases  tried  be-  not  the  evidence  on  which  those  ulti- 

fore  the  Circuit  Court  without  a  jury  mate  facts  are  supposed  to  rest.'*  Nor- 

its    findings  of  fact  shall   be  "either  ris  v.  Jackson,  9  Wall.  (U.  S.)  127. 

general  or    special,"   they  cannot  be  4.  Mitchell  v.  Brawley,  140  Ind.  216; 

both;   and  where   the   Circuit   Court  Hays  v.  Hostetter,  125  Ind.  60;  Free- 

has  made  a  general  finding,  a  recital  dom  v.  Norris,  128  Ind.  377. 

of  the  evidence  in  the  bill  of  excep-  Every  fact  necessary  to  the  plaintiff's 

tions,  together  with  a  statement  that  recovery  must  be  found  and  stated  in 

the  court  thereafter  made  the  follow-  the   special  finding,  or  the  judgment 

ingfindings  of  fact  and  judgment  there-  must  be  for  the  defendant.     Kehr  v. 

on,  followed  by  an  opinion  of  the  court  Hall,  117  Ind.  405.     See  also  Minnich 

assigning  reasons  for  its  conclusions,  v.  Darling,  8  Ind.  App.  539;  Yerkes  v, 

cannot  be  treated  as  a  special  finding,  Sabin,  97  Ind.  145 ;   Krug  v,  Davis,  loi 

80  as  to  enable  the  Supreme  Court,  on  Ind.  75. 

appeal,  to  determine  whether  the  facts  6.  Mitchell  v.  Brawley,  140  Ind.  216. 
found  support  the  judgment,  nor  See  also  Yerkes  v,  Sabin,  97  Ind.  141 ; 
can  the  general  finding  be  disregarded.  Kehr  v.  Hall,  117  Ind.  405;  Waymire 
British  Queen  Min.  Co.  v.  Baker  v.  Lank,  121  Ind.  i ;  Noblesville  Gas, 
Silver  Min.  Co.,  139  U.  S.  222.  etc.,  Co.  v.  Loehr,  124  Ind.  79;  Free- 
a.  Bixby  V,  Bailey,  11  Kan.  359;  dom  t'.  Norris,  128  Ind.  377 ;  Buchanan 
Winstead  v.  Standeford,  21  Kan.  272;  v.  Milligan,  108  Ind.  j.33. 
Gardenhire  v.  Gardenhire,  2  Okla.  484.  The  rule  that  nothing  can  be  sup- 
Where  facts  are  established  by  a  plied  by  intendment,  applicable  to  a 
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for  the  plaintiff  or  defendant,  unless  requested  by  one  of  the 
parties  with  the  view  of  excepting  to  the  decision  of  the  court 

upon  questions  of  law  involved  in  the  trial,*  in  which  case  it  is 
the  duty  of  the  court  to  state  in  writing  the  findings  of  fact 
separate  from  the  conclusions  of  law.* 

special  verdict,  applies  with  equal  force  Houston  v,  Trimble,  3  Greene  (Iowa) 

to    a    special    finding    of    the    court.  574. 

Mitchell  V.  Brawley,  140  Ind.  216.  Kansas. — Briggs  v.  Eggan,  17  Kan. 

1.  Indiana. — Code  Civ.  Pro.  Ind.,  589;  Green  v.  Williams,  21  Kan.  64; 
k  551  j  Northcutt  V.  Buckles,  60  Ind.  Major  v.  Major,  2  Kan.  337;  Leaven- 
577;  Knox  V.  Trafalet,  94  Ind.  348;  worth,  etc.,  R.  Co.  v.  Douglas  County, 
Caress  v.  Foster,  62  Ind.  145,  18  Kan.  169. 

Iowa. — Gallinger  v.   Vale,  6  Iowa  Michigan.  —  Monroe  Water  Co.  v. 

387;  Ruble  V.  Atkins,  39  Iowa  694.  Frenchtown  Tp.,  98  Mich.  431. 

Kansas.  —  Green   v.    Williams,   ax  Nebraska. — Wiley  r>.  Shars,  21  Neb. 

Kan.  64 ;  S  my  the  v.  Parsons,  37  Kan.  79.  712. 

Kentucky » — Owensboro  v.  Weir,  95  Oklahoma, — Thompson  v.  Russell, 

Ky.  158.  I   Okla.   225;    Rogers,  v,  Bonnett,  2 

Michigan. — Monroe   Water  Co.   v.  Okla.  553. 

Frenchtown  Tp.,  98  Mich.  431.  Texas.  —  Scurry  v.   Fromer   (Tei- 

Nebraska, — Foster  v,  Devinney,  28  Civ.  App.  1894),  26  S.  W.  Rep.  461. 

Neb.  416.  Wisconsin.  —  Williams    v.  Stevens 

North  Carolina. — Carter  v.   Roun-  Point  Lumber  Co.,  72  Wis.  487. 

tree,  109  N.  Car.   29.     But  see  Parks  In  all  actions  tried  by  the  court  there 

V,  Davis,  98    N.  Car.  481 ;  Foushee  v.  must  be  a  general  finding,  and,  when 

Pattershall,  67  N.  Car.  453.  requested   by    one  of    the   parties,  a 

Tennessee. — Parham    v.    Gibbs,    i6  special  finding;  and  if  the  finding  is 

Lea  (Ten n.)  296.  vague  and   uncertain  or  indefinite,  it 

Wisconsin. — Williams  v,  Stevens  will  not  sustain  the  judgment.  Foster 
Point  Lumber  Co.,  72  Wis.  487;  Wrig-  v.  Devinney,  28  Neb.  416.  See  also 
glesworth  t;.  Wriggles  worth,  45  Wis.  Smith  v.  Silvis,  8  Neb.  164. 
255;  Barry  v.  Schmidt,  57  Wis.  176;  Where  a  case  was  tried  before  the 
Wilkinson  v.  Wilkinson,  59  Wis.  560.  court  without  a  jury,  and  the  defend- 
Where  a  decision  in  writing  is  not  ant  in  open  court,  before  any  evidence 
requested,  the  final  judgment  is  the  was  introduced,  requested  the  court 
only  fact  necessary  to  be  found  by  the  to  state  in  writing  its  conclusions  of 
court.     Gallinger  v.  Vale,  6  Iowa  387.  law  separately  from  its  conclusions  of 

In  a  case  tried  before  the  court  with-  fact,  and  also  at  the  close  of  the 
out  a  jury,  where  the  court  is  not  asked  evidence  renewed  such  request;  "to 
to  make  special  findings  of  fact  or  to  which  request  the  court  responded  that 
state  the  facts  in  detail,  the  findings  it  would  pass  and  find  upon  an?  find- 
will  be  considered  sufficient  if  all  the  ings  of  fact  which  the  counsel  for  the 
necessary  facts  are  stated  therein,  defendant  might  prepare  and  submit  to 
although  they  may  be  stated  in  ever  it,  but  that  it  would  not  take  the  time 
so  general  or  comprehensive  terms,  from  the  business  of  the  court  to  per- 
Bainter  v.  Fults,  15  Kan.  323.  form  the  clerical  labor  of  drawing  up 

Need  Not  State  ttiat  It  is  Hade  witli  questions  to  be  answered;"  and  "there- 
View  to  Excepting. —  A  request  for  spe-  upon  the  counsel  for  the  defendant 
cial  findings  of  facts  with  conclusions  stated  that  they  would  not  prepare  or 
of  law  thereon,  under  section  551,  Rev.  submit  any  findings  of  fact  to  the 
Stat.  Ind.  1881,  need  not  be  accom-  court  for  it  to  pass  or  find  upon,  but 
panied  by  a  statement  that  it  is  made  that  they  demanded  of  the  court  that 
with  a  view  to  except  to  the  conclusions  it  should  state  in  writing  its  concln- 
of  law.  Western  Union  Tel.  Co.  v.  sions  of  fact  separately  from  its  con- 
Trissal,  98  Ind.  566.  elusions  of   law,    which   request   the 

2.  Indiana,  —  Knox  v.  Trafalet,  94  court  refused  to  comply  with;"  and 
Ind.  348.                                                       '  the  court  found  generally  in  favor  of 

Iowa.  —  Ruble  v.   Atkins,   39   Iowa  the  plaintiff,  and  against  thedefend- 

694.;   Gallinger  v.  Vale,  6  Iowa  387;  ant,  and   rendered  judgment  accord- 
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liUhm  to  Comply  with  Soquoft. — The  right  of  a  party  to  have  the 
court  make  separate  conclusions  of  fact  and  of  law  is  a  sub- 
stantial right,^  and  a  judgment  should  be  reversed  for  a  refusal 
to  grant  such  right.* 

Btfttntory  Boqniromenti. — In  other  states  the  court  is  required  by 
statute  to  state  separately  the  facts  found  and  the  conclusions 
of  law  thereupon.^     Failure  of   the  court  to  make  such  sepa- 

ingly;  it  was  held  that  the  court  erred  the  general  finding  and  announced 
in  refusing  the  defendant's  request  to  that  a  special  finding  would  be  re- 
state in  writing  its  conclusions  of  law  turned,  and  afterwards  made  a  special 
separately  from  its  conclusions  of  fact,  finding,  such  action  was  not  erron 
Atchison,  etc.,  R.  Co.  v.  Ferry,  28  Mitchell  v.  Friedley,  126  Ind.  545. 
Kan.  686.  1.  Briggs  xt.  Eggan,  17  Kan.  590; 
FtndUigs  Kot  Todmlcally  Spodal  Be-  Major  v.  Major,  2  Kan.  337;  Ulrich  v, 
sardod  aa  General. — In  Indiana  it  is  Ulrich,  8  Kan.  402 ;  St.  Louis,  etc.,  R. 
held  that  all  findings  which  are  not  Co.  v.  Piper,  13  Kan.  505;  Gest  v. 
technically  special  findings  are  re-  Kenner,  7  Ohio  St.  75 ;  Cleveland,  etc., 
garded  and  treated  as  general  findings.  R.  Co.  t;.  Johnson,  10  Ohio  St.  591; 
Levy  V.  Chittenden,  120  Ind.  37 ;  Law-  Thompson  v.  Russell,  i  Okla.  227. 
son  V.  Hilgenberg,  77  Ind.  221.  When  such  request  is  made  it  is 
A  finding  made  by  the  court  upon  error  for  the  court  to  refuse  to  make 
the  trial  of  a  cause,  no  matter  how  full  such  findings,  and  the  error  is  not 
it  may  be,  will  be  regarded  on  appeal  cured  by  assigning  findings  on  over- 
as  a  general  finding,  unless  the  record  ruling  a  motion  for  a  new  trial.  Wiley 
shows  that  it  was  made  in  writing  at  the  v.  Shars,  21  Neb.  712. 
request  of  one  or  both  of  the  parties,  2.  Evans  v.  Kappes,  10  Iowa  586; 
and  signed  by  the  judge.  Conner  v,  Stansell  v.  Corning,  21  Mich.  242 ; 
Marion,  112  Ind.  517.  See  also  Downey  Briggs  t;.  Eggan,  17  Kan.  591 ;  Ogden 
V.  State,  77  Ind.  87 ;  Caress  x/.  Foster,  v,  Glidden,  9  Wis.  46. 
62  Ind.  145;  Smith  v,  Tatman,  71  Ind.  8.  Arkansas. —  Wood  v.  Boyd,  28 
171;    Bake  v.   Smiley,   84    Ind.    212;  Ark.  75. 

Powers  t;.  Fletcher,  84  Ind.  154;  Zel-  California, — Emeric  t;.  Alvarado,  64 

ler  V,   Crawfordsville,    90    Ind.    262;  Cal.  603;  Figg  r.  Mayo,  39  Cal.  265; 

Berkley  v.  Tapp,  87  Ind.  25;  Steel  v.  Breeze  v.  Doyle,  19  Cal.  loi. 

Grigsby,  79  Ind.  184;  Martin  v.  Mar-  Minnesota. —  Bazille   v.  Ullman,    2 

tin,  *j±  Ind.  207;  Wallace  v.  Kirtley,  Minn.  134;  Baldwin  v.  Allison,  3  Minn. 

98  Ind.  485;  Smith  v.  Uhler,  99  Ind.  83;  Brackett  v.  Rich,  23  Minn.  485; 

140;  Northcutt  v.  Buckles,  60  Ind.  577;  Minor  v.   Willoughby,  3  Minn.  225; 

TVentman  v,  Eldridge,  98  Ind.  525.  Butler  v.  Bohn,  31  Minn.  325. 

Fresimiptlon  that  Bequest  was  Hade.  New  Tork. — Sisson  v.  Cummings, 
— ^According  to  some  decisions,  in  35  Hun  (N.  Y.)  26;  Benjamin  7;.  Allen, 
the  absence  of  a  contrary  showing  in  7  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
the  record  it  will  be  presumed  that  the  Ct.)  203;  People  v.  Ranson  (Supreme 
finding  was  made  in  pursuance  of  the  Ct.),  2  N.  Y.  St.  Rep.  78;  Pell  f. 
request  of  one  of  the  parties.  McCue  Baur  (Brooklyn  City  Ct.),  16  N.  Y. 
V.  Wapello  County,  56  Iowa  698;  Supp.  258;  Van  Slyke  r.  Hyatt,  46  N. 
Comer  f.  Gaston,  10  Iowa  512.  Y.  263;  People  v.  Albany,  etc.,  R. 
Ckmrt  may  Make  Special  Finding  on  Co.,  57  Barb.  (N.  Y.)  204;  Wood  v. 
Ite  Own  Motion. — A  finding  of  fact  made  Lary,  124  N.  Y.  83;  Burger  v.  Baker, 
by  the  court  on  its  own  motion  has  the  4  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  ii; 
same  effect  as  though  made  by  the  re-  Furber  v.  McCarthy  (Supreme  Ct.), 
quest  of  the  parties.  Jennings  v.  Jen-  21  N.  Y.  St.  Rep.  219. 
nings,  56  Iowa  288.  See  also  Harner  Oregon, — Drainage  Dist.  No.  4  v, 
V.  Batdorf,  35  Ohio  St.  113;  Levi  v.  Crow,  20  Oregon  535;  Williams  v.  Gal- 
Daniels,  22  Ohio  St.  38.  lick,  II  Oregon  337;  Jameson  v,  Cold- 
Withdrawal  of  Finding. — Where  the  well,  25  Oregon  205 ;  Bush  v,  Geisy, 
court  first  announced  a  general  finding,  16  Oregon  355. 

but,   when  reminded   that    a    special  Pennsylvania, — Foreman  v.  Hosier, 

finding  had  been  requested,  withdrew  94  Pa.  St.  418. 
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rate  statements  in  the  findings  is  held  to  constitute  reversible 
error.* 

lY.  Whev  FnrDIKOB  XTnrECESSAJtT.— It  is  well  settled  that  find- 
ings on  immaterial  issues  are  unnecessary,^  as  are  findings  as  to 


South  Carolina. — Stepp  v.  National  v,  Briggs,  24  S.  Car.  377;  Maj  v.CtT- 

L.,  etc.,  Assoc,  37  S.  Car.  434.  ender,  29  S.  Car.  598. 

Washingion    Territory. — Willey  v.  The  court's  failure  to  state  separatelj 

Morrow,  i  Wash.  Ter.  478.  its  findings  of  fact  and  conclusions  of 

In   New   York. — Section  1022,    Rev.  law  is  not  cause  for  reversal  unless 

Code  Civ.  Pro.,  has  been  so  amended  prejudice  is  shown.    Aultman  v.  Ut- 

that  "  the  decision  of  the  court  or  the  sey,  41  S.  Car.  304. 

report  of  the  referee  upon  the  trial  of  2.   California, — Knowles    t».  Scale, 

the  whole  issue  of  fact  must  state  sepa-  64  Cal.  377 ;  Paden  v.  Goldbaum  (Cal. 


ratelj  the  facts  found  and  the  conclu- 
sions of  law,  and  it  must  direct  the 
judgment  to  be  entered  thereon." 
Meoaieary  thoogb  Complaint  DlamitBed. 


I694),37  Pac.  Rep.  759;  Souterv.Ma- 
guire,  78  Cal.  543;  Miller  v.  Luco,  80 
Cal.  257 ;  Witcher  v.  Conklin,  84  CaL 
499;  Malone  v.  Del  Norte  County,  77 


— There  should  be  findings  of  fact  and  Cal.  217;  Jones  v,  Clark,  42  Cal.  180; 
law  although  the  complaint  be  dis-  Djer  v.  Brogan,  70  Cal.  136;  Snyder 
missed.     People  v.  Ranson  (Supreme    v.  Tunitas  Petroleum  Co.,  72  Cal.  194; 


Ct),  2  N.  Y.  St.  Rep.  78. 

1.  Harris  v.  Hay,  iii  Pa.  St.  564; 
Sweigard  v.  Wilson,  106  Pa.  St.  213; 
Com.  V.  Equitable  Beneficial  Assoc, 
137  Pa.  St.  412. 


Senter  v.  Senter,  70  Cal.  619;  Mur- 
phy V.  Bennett,  68  Cal.  528;  Gorhaxn 
V.  Heiman,  90  Cal.  346 ;  Leeke  v,  Han- 
cock, 76  Cal.  127. 

Colorado. — St.  Vrain  Stone  Co.  v. 


Iaw  Not  Merely  Directory. — *'  We  are    Denver,  etc.,  R.  Co.,  18  Colo.  211. 


of  opinion  that  this  law  is  not  merely 
directory,  and  we  have  no  right  to  de- 
stroy or  impair  its  efficacy.  It  is  in- 
tended by  it  that  the  decision  of  the 
court  shall  be  the  basis  of  the  judg- 
ment in  the  same  manner  as  the  ver- 
dict of  a  jury;  and  it  follows  that 
without  such  decision  the  judgment 
cannot  stand."  Heydenfeldt,  J.,  in 
Russel  V.  Armador,  2  Cal.  305. 

Essential  as  Basis  for  Jn<U;ment. — 
Without  such  finding  of  facts  and  a 
statement  of  conclusions  of  law,  there 
is  no  basis  for  supporting  the  judg- 
ment. Hoagland  v.  Clary,  2  Cal.  474. 
See  also  Drainage  Dist.  No.  4  v.  Crow, 
20  Oregon  535. 

**The  finding  contemplated  is  of 
the  nature  of  a  special  verdict,  and  is 
designed  as  a  basis  for  the  judgment  in 
the  cause,  and  until  such  finding  there 
can  be  nothing  on  which  to  found  a 
judgment."  Stansell  v.  Corning,  21 
Mich.  244. 

Contra. — In  a  South  Carolina  case 
the  court  said:  **This   matter  is  no 


Connecticut. — ^Treat  v.  Richardson, 
47  Conn.  589. 

Idaho. — ^Tage  v.  Alberts,  2  Idaho  349. 

Michigan. — ^Schuler  v.  Eckert,  90 
Mich.  i^. 

Minnesota.  —  Lowell  v.  North,  4 
Minn.  32. 

New  Torh. — Callanan  v.  Gilman, 
107  N.  Y.  360;  Robinson  v.  Smith 
(Supreme  Ct.),  25  N.  Y.  St  Rep.  647; 
Atty.-Gen.  v.  New  York,  12  N.  Y.Leg. 
Obs.  17 ;  Storck  v.  Metropolitan  El.  R- 
Co.,  131  N.  Y.  514;  Sloan  v.  New 
York  El.  R.  Co.,  63  Hun  (N.  Y.)  3<»i 
Knoch  V.  Von  Bernuth,  145  N.  Y.^3; 
Kearney  v.  Metropolitan  El.  R.  Co. 
(Super.  Ct),  13  N.  Y.  Supp.  608. 

North  Carolina. — Pridgen  v.  Ban- 
nerman,  8  Jones  L.  (N.  Car.)  53. 

Oregon.  —  Philomath  College  v. 
Hartless,  6  Oregon  162;  Drainage 
Dist.  No.  4  V.  Crow,  20  Oregon  537. 

Texas. — Goode  v.  Lrowery,  70  Tex. 
150 ;  Nalle  v.  Paggi  (Tex.  i8fe),  9  S.W. 
Rep.  205;  Andrews  v.  Key ,  77  Tex. 35. 

Wisconsin.  —  Brand  v.  James,  67 
Wis.  541. 

When  the  determination  of  certain 


longer  an  open  question  in  this  state, 

for  we  have  repeatedly  held  that  the 

provisions  of  the  section  in  question  specific  issues  in  a  certain  way  ren- 

[^  289,  S.  Car.  Code]  are  not  manda-  ders  other  issues  immaterial,  no  find- 

tory."      Stepp   v.    National  L.,  etc.,  ing   upon  or    determination  of  such 

Assoc,  37  S.  Car.  435.     See  also  Top-  immaterial  issues  need  be  made  bj  the 

lin  V,  Carrier,  ii  S.  Car.  329;  Bnggs  trial  court  or  referee.     Thus  a  finding 
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facts  admitted  in   the  pleadings.^     No  findings  are  necessary 

where  the  facts  are  stipulated  by  the  parties;*  when  a  case  is 
submitted  on  an  agreed  statement;*  where  no  evidence,  or 
insufficient  evidence,  is  introduced  in  relation  to  the  issue  ;^ 
where  a  nonsuit  is  granted  ;^  or  when  judgment  is  rendered  on 
the  pleadings.* 

In  certain  jurisdictions  it  is  provided  by  statute  that  in  a  cause 
tried  by  the  court  the  action  may  be  dismissed  without  stating 
findings  of  facts,  if  the  case  does  not  justify  findings  and  judg- 
ment in  favor  of  plaintiff^ 

that  there  had  been  a  full  settlement  2.  Frush  v.  East  Portland,  6  Oregon 

of  the  matters  in  controversj  may  ob>  281. 

▼iate  the  necessity  for  further  findings  8.  Gregory  v,  Gregory,  102  Cal.  50; 
as  to  the  matters  embraced  in  such  set-  Owensboro  v.  Weir,  95  K^.  158. 
tlement.  Brand  v.  James,  67  Wis.  When  a  case  is  submitted  to  the 
541.  -  court  on  an  agreed  statement  of  facts. 
In  an  action  of  ejectment,  if  the  for  such  a  judgment  as  the  law  re- 
findings  show  that  the  plaintiff  never  quires,  all  questions  of  the  sufficiency 
had  any  title,  a  failure  to  find  upon  of  the  pleadings  are  waived,  the  want 
the  defense  of  the  statute  of  limitations  of  an  answer  becomes  immaterial,  and 
is  immaterial.  Porter  v.  Woodward,  no  findings  of  fact  are  necessary  to  a 
57  Cal.  555.  review.     Saltonstall  v.  Russell,  152  U. 

It  is  immaterial  whether  the  court  S.  628. 
fails  to  find  upon  affirmative  allega-  When  the  statement  and  recitals  in 
tions  of  the  answer  which  constitute  the  judgment  show  that  there  was  no 
no  defense  to  the  case  as  provided  by  trial  of  any  issue  of  fact,  that  no  find- 
the  plaintiff  and  found  by  the  court,  ings  of  fjict  were  filed,  and  that  the 
and  which  could  not  alter  the  judg-  facts  were  settled  by  stipulation,  the 
ment  if  the  court  had  found  them  all  pleadings  and  stipulation  are  held  to 
in  favor  of  the  defendant.  Witcher  v,  stand  in  the  place  of  the  findings,  and 
ConUin,  84  Cal.  499.  authorize  the  court  to  consider  the 
1.  Taylor  v.  Central  Pac.  R.  Co.,  67  question  whether  or  not  the  judgment 
Cal.  615;  Swift  V,  Muygridge,  8  Cal.  is  supported  by  the  facts  agreed  upon. 
445;  Walker  v.  Brem,  67  Cal.  599;  Laveaga  r.  Wise,  13  Nev.  296. 
Pomeroy  v,  Gregory,  66  Cal.  572;  4.  Rogers  v.  Duff,  97  Cal.  66;  Ster- 
Johnson  V.  Vance,  86Cal.  no;  Fletch-  ling  7;.  Smith,  97  Cal.  543;  Fleming 
er  V.  Martin,  126  Ind.  55;  Towell  v.  Cut  Sole  Co.  v.  Garretson  (Supreme 
HoUweg,  81  Ind.  154;  Catlin  v.  Hen-  Ct.),  5  N.  Y.  Supp.  344;  Golden  v, 
ton,  9  Wis.  476;  Hawkes  v.  Dodge  Newbrand,  52  Iowa  59. 
County  Mut.  Ins.  Co.,  11  Wis.  188;  Where  an  action  before  a  referee  or 
Virgin  v.  Brubaker,  4  Nev.  31 ;  Briggs  court  is  dismissed  for  insufficiency  of 
V.  Winsmith,  10  S.  Car.  133.  evidence,  no  findings  of  fact  are  nee- 
Facts  averred  in  the  complaint  and  essary.  Thompson  v.  My  rick,  24 
not  denied  in  the  answer  are  not  re-  Minn.  4. 

quired  to  be  found  by  the  court.     Fox  6.  Toulouse  v.  Pare,  103  Cal.  251. 

V.  Fox,  35  Cal.  587.  6.  Taylor  v.  Palmer,  31  Cal.  240. 

No  finding  is  necessary  on  an  aver-  **  There  could  be  no  findings  of  fact, 

ment  in  a  complaint  of  intervention  There  was  no  place  for  a  written  de- 

which   is  not  denied   by  the  answer,  cision  as  if  upon  a  trial.     Upon  the 

Grossini  v.  Perazzo,  66  Cal.  545.  pleadings  the  court  ordered   a  judg- 

Where  the  execution  of  a  paper  is  ment,  and  this  order  recited  the  his- 

admitted  for  the  purposes  of  the  case  tory  of  this  trial,  so  far  as  there  was  a 

by  omitting  to  deny  it  on  oath,  a  spe-  trial,  fully.     An  appeal  from  the  judg- 

cial  finding  that  it  had  been  executed  ment  would  bring  up  for  -review  this 

would    be   surplusage,   and  a  finding  order,  if  stated  in  the  notice  of  ap- 

that  it  bad  not  been  would  be  struck  peal.''     Per  cur,  in  Eaton  v.  Wells, 

out  as  outside  the  issue.     Jacobson   v,  22  Hun  (N.  Y.)  123. 

Miller,  41  Mich.  90.  7.  Miller  v.  Miller,  47  Minn.  546. 
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V«o«Mlty  for  nndingf  In  Equity  Cmm. — According  to  the  decisions 
in  some  states,  the  rule  requiring  the  court  to  make  findings  of 
fact  is  held  not  to  apply  to  equity  cases ;  ^  while  in  other  states 
the  rule  is  held  to  apply,  and  findings  of  fact  must  be  made  as  in 
cases  at  law.^ 

y.  BT  Whom  PBSPABED— By  Attorney  for  BneeaMfol  Pkffty.— When  a 
judge  trying  a  case  without  a  jury  has  determined  upon  his 
decision  in  such  case,  he  may  announce  his  decision  oraJly,  and 

may  call  upon  the  attorney  for  the  prevailing  party  to  prepare 
the  findings  in  accordance  with  the  decision  ;^  or  the  judge  him- 

Under  such  statute  a  court  cannot  Lewis.sIll.App.  283;  Walker  v.  Carej, 
dismiss  without  findings,  on  the  ground  ^3  III.  470;  Martin  v,  Hargardine,  46 
of  failure  bj  plaintiff  to  establish  a  til.  32a;  Coole/ v.  Scarlett,  38  111.  316; 
cause  of  action,  unless  the  evidence  is  in  which  case  the  decree  need  not  ^Tt 
not  such  as  to  justify  a  finding  in  his  the  evidence  in  the  words  of  the  wit- 
favor.  Tharalson  v.  Wjman,  58  Minn,  nesses,  but  the  facts  proved,  Walker 
233.  V,  Carey,  53  111.  470 ;  Moore  v.  School 

1.  Walker  v.  Sedgwick,  5  Cal.  19a ;  Trustees,  19  111.  83.  It  is  not,  how- 
Duff  V.  Fisher,  15  Cal.  376 ;  Lyons  v,  ever,  essential  that  the  facts  should  be 
Lyons,  18  Cal.  447 ;  Wintermute  v,  embodied  in  the  decree  if  thej  appear 
earner,  8  Wash.  585 ;  Kilroj  v,  Mitch-  in  other  parts  of  the  record.  Boniiel] 
ell,  2  Wash.  407;  Bard  v.  Kleeb,  i  v.  Lewis,  3  111.  App.  283;  Se/mour 
Wash.  370.  V.  Edwards,  31  III.  App.  50. 

Decree  need  Not  Beolte  Fa«ts  on  Which  2.  Samson  v.  Hunt,  i  Root  (Conn.) 
It  la  Baaed. — A  decree  in  chancery  need  207;  Sturdevant  t;.  Stanton,  47  Conn, 
not  set  forth  the  evidence  or  recite  the  ^79;  Knapp  v.  White,  23  Conn.  536; 
facts  on  which  it  is  based.  Whiting  Warner  v.Tomlinson,  i  Root  (Conn.) 
V.  U.  S.  Bank,  13  Pet.  (U.  S.)  6;  201 ;  Beers  v.  Botsford,  13  Conn.  116; 
Clapp  V,  Thaxter,  7  Gray  (Mass.)  384;  Lavette  v.  Sage,  29  Conn.  577;  CaUin 
Mason  v.  Daly,  117  Mass.  403;  Tom-  v.  Henton,9  Wis.  476;Burdinev.Sbel- 
linson  v.  McKaig,  5  Gill  (Md.)  256;  ton,  10  Yerg.  (Tenn.)  41;  Winchester 
Cook  V,  Hancock,  20  Tex.  2 ;  Saunders  v,  Winchester,  i  Head  (Tenn.)  494. 
V.  Smith,  3  Ga.  121 ;  Dousman  v,  A  decree  for  foreclosure,  unless  a 
Hooe,  3  Wis.  466.  certain  sum  be  paid,  must  be  supported 

In  Campbell  v.  Ayres,  6  Iowa  339,  the  by  a  finding  that  this  sum  is  due  upon 

court  said :  *'  There  is  no  doubt  that  the  mortgage.    Goodrich  v.  Stanley, 

it  would  be  a  better  and  more  satisfac-  23  Conn.  83. 

tory  practice  if  the  judgments,    and  In  Lyons  v,  Lyons,  18  Cal.  447,  it 

especially  the   decrees   in  equity,   of  was  held  that  though  findings  are  un- 

our  courts,  were  entered  more  fully,  necessary  in  an  equity  case,  when  there 

showing  all  that  is  requisite  to  give  are  findings  they  are  not  to  be  disre- 

jurisdiction  and  the  facts  found  to  ex-  garded. 

ist,  upon  which  the  decree  is  based;  In  Jones  v.  Jones,  71  Wis.  513, itms 

but  we  cannot  say    that  it  has  been  held  that  if  in  an  equity  case  the  judg- 

peremptorily    required     in  the    past  ment  is  supported  by  the  evidence,  the 

judicial  history  of  the  state  and  terri-  lack  of  or  defects  in  the  findings  of 

tory  of  Iowa."     See,  in  general,  article  fact  will  not  work  a  reversal.    See  also 

Drcrbbs,  vol.  5,  p.  1038.  Wilkinson  v,  Wilkinson,  59  Wis.  560. 

In  Illinois t  by  statute,  the  evidence  8.  Howard  v.  Howard,  52  Kan.  4)69; 

or  the  facts  proved  by  it  must  be  pre-  Bateman  v,  Blaisdell,  83  Mich.  357; 

served    in    the    record.      Moore    z\  People  v,  Albany,  etc.,  R.  Co.,  8  Abb. 

School  Trustees,  19  111.  83;  Walker  v.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  im; 

Carey,  53  111.  470;  Trenchard  v.  War-  Victoria  First  Nat  Bank  v,  Skidmore 

ner,  18  111.  ^142;  Nichols  v.  Thornton,  (Tex.  Civ.  App.  1895),  30  S.  W.  Rep. 

16  111.  113;  Martin  t\  Hargardine,  46  564. 

111.  322.  And  the  better  practice  would  <*  It  is  a  known  fact  that  findings  are, 

seem  to  be  that  the  decree  should  re-  as  a  rule,  drawn  by  the  attorney  for 

cite    the    facts    proved,     Bonnell    v,  the    prevailing   party,  and,  if  i^P>f' 
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self  may  draft  the  findings.'  The  statement  by  the  court  that, 
'*  after  a  careful  consideration  of  the  evidence  by  affidavits  on 
both  sides/'  it  concurs  with  the  former  findings  of  fact  by 
another  judge,  is  a  sufficient  finding  by  such  court.* 

The  Bnooenor  of  the  Trial  Judge  is  not  authorized  or  warranted  in 

deciding  or  in  making  findings  of  fact  in  a  case  not  tried  by 
him.* 

VI  POBM. — It  is  not  necessary  that  the  findings  should  be  in 
the  exact  language  of  the  pleadings  or  in  any  particular  form.* 

VLL  Mavhex  of  Makikg. — The  findings  of  the  court  should  con- 
sist of  a  concise  and   distinct  written   statement,  in  its  proper 

entlj  correct,  are  signed  as  of  course  to  attend  at  their  settlement.    But  the 

bj  the  trial  judge."    Per  cur,  in  Boyd  fact  that  he  allows  the  successful  part/ 

T\  Campbell,   12  Misc.    Rep.  (N.  Y.  to  be  present  does  not  give  the  oUier  a 

Super.  Ct.)  351.  right  to  be  present.  People  v.  Albany, 

In  English  v.  English,  53  Kan.  173,  etc.,  R.  Co.,  8  Abb.  Pr.  N.  S.  (N.  Y. 

the    court    said:  ''Nothing   is    more  Supreme  Ct.)  123. 

common  in  the  conduct  of  business  in  1.  Sisson  v.  Cummings,  35  Hun  (N. 

court  than  for  attorneys  to  draft  or-  Y.)  27. 

ders  and  journal  entries  of  all  kinds.  2.  **  This  [statement]  implies,  plain- 

Of  course  it  would  be  error  to  permit  ly,  that  the  court  had  examined  and 

the  attorney  of  one  of  the  parties  to  considered  all  the  evidence  submitted, 

dictate  as  to  what  should  be  included  and   it  adopted  the  former  findings, 

in  the  findings ;  but  where  the  court,  already  drawn  out  and  in  writing,  for 

as  will  always  be  assumed  to  be  the  convenience.     That    is    the   fair    and 

case    without  an  explicit  showing  to  reasonable  inference.    It  is  not  to  be 

the    contrary,    passed    an    intelligent  presumed  that  a  learned  and  just  judge 

judgment  on  the  findings  submitted,  would  trifle  in    the  discharge  of  his 

and  approved  them,  we  see  noobjec-  duties  by  accepting  the  findings    of 

tion  to  allowing  an  attorney  in  the  case  fact  by  another  that  he  ought  himself 

to  perform  the  clerical  labor  of  writing  to  make.     The  presumption  is  to  the 

up  findings  in  accordance  with  the  de-  contrary.    If,  upon  a  careful  consider- 

cision  of  the  court  as  announced,  leav-  ation  of  the  evidence,  the  court  found 

ing  to  the  judge  only  the  duty  of  ex-  the  facts  to  be  as  did  his  predecessor 

amining,  correcting  if  necessary,  and  on  a  former  like  occasion  in  the  same 

finally  approving."  matter,  the  mere  fact  that  he  adopted 

Such  statement    is  not    obligatory  the  findings  of  fact  as  set  down  in  writ- 

upon  the  court ;  the  opposite  party  is  ing  is  not  good  ground  of  exception 

entitled  to  propose  amendments,  and  or  objection."     Taylor  t;.  Pope,  106  N. 

the    facts    are    finally  settled    by  the  Car.  270.     See  also  Stiver  Valley  Min. 

court.    There  is  no  way  in  which  such  Co.   v.   Baltimore    Gold,   etc.,    Min., 

practice  can  prejudice    the  opposite  etc.,  Co.,  99 N.  Car.  445.    As  to  adop- 

party.    Bateman  v.  Blaisdell,  83  Mich,  tion    of    findings,    see    also   Du£f  v. 

357.  '  Duff,  loi  Cal.  I. 

Findings  Prepared  by  Counsel  may  be  8.  Bahnsen  v.  Gilbert,  55  Minn.  334. 

Rejected. — The  court  has  the  right  to  In  this  case  it  was  held  that,  the  is- 

reject  the  findings  prepared  and  sub-  sues  not  being  disposed  of,  there  was  a 

mitted  by  counsel  and  to  prepare  the  mistrial.     See  also  Weyman  v,   Na- 

findings  in  the  case.    Porter  v.  Wood-  tional  Broadway  Bank,  59   How.  Pr. 

ward,  57  Cal.  535.     See  also  Barnhart  (N.  Y.  Super.  Ct.)  331. 

V.  Fulkerth,  73  Cal.  526.  4.  Millard  v.  Supreme  Council,  etc.. 

Bight  of  (kranstf  to  be  Present. — Coun-  81  Cal.  340. 

sel  have  not  a  right  to  be  present  at  It  is  not   necessary  that  the  facts 

the  finding  of  facts  by  the  judge,  or  found  by  the  court  should  be  set  out 

at  the    settlement  of    such    findings,  with    the    particularity     required   in 

The  judge  may,  as  is  often  done,  di-  special  pleading.    Andrews  w.  Key,  77 

rcct  the  successful  party  to  4lraw  up  Tex.  35 ;    Clary  v.  Hazlitt,    67   Cal. 

the  findings,  and  allow  the  other  party  286. 
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order,  of  each  specific  fact  found,  separate  from  the  conclusions 
of  law  drawn  from  such  facts.* 

Mistake  in  ClMiifleatioiL. — Since  it  is  often  difficult  to  determine 
whether  a  certain  conclusion  from  specific  facts  found  should  be 
classified  as  a  finding  of  "  fact  "  or  of  "  law,**  the  fact  that  the 
court  treats  a  question  belonging  to  one  class  as  though  it 
belonged  to  another  will  not  be  reversible  error,  if  the  resuh 
reached  is  correct.* 


1.  Arkansas, — Wood    v.   Boyd,   28  made  separate  from  the  conclusions  of 

Ark.  75.  law,  where  no  request  for  more  specific 

California, —  Brown    v.    Brown,    3  findings  was  made  at  the  trial     Ward 

Cal.  hi;  Hidden  v.  Jordan,   28  Cal.  v.  League  (Tex.  Civ.  App.  18^),  24 S. 

301 ;  Figg  V.  Mayo,  39  Cal.  262 ;  Bryan  W.  Rep.  986. 

V,  Maume,  28  Cal.  238;  Breeze  i'.  If  the  judge  finds  the  facts,  and  then 
Doyle,  19  Cal.  10 1 ;  Pralus  v.  Pacific  says,  "My  conclusion  from  the  fore- 
Gold,  etc.,  Min.  Co.,  35  Cal.  35.  going  facts  is,"  etc.,  and  then  states 

Indiana. —  Minnich    v.   Darling,    8  other  facts  as  being  facts  in  the  case, 

Ind.  App.  539.  the  latter  will  be  regarded  as  part  of 

Iowa, —  Evans  v.   Kappes,  10  Iowa  the  facts  found,  though  it  would  hare 

586.  been  more  orderly  to  have  stated  the 

Kentucky, —  Owensboro  v.  Weir,  95  conclusion  of  law  after  stating  such 

Ky.  158.  facts.     Sears  v.  Dixon,  33  Cal.  326. 

Minnesota, —  Butler    v,    Bohn,    31        Defecttve  Flndixig. — When  the  court 

Minn.  325.  states  that  "it  appears"  that  certain 

AVw  Tork. —  Furber  v,   McCarthy  facts  exist,    that    certain  things   are 

(Supreme  Ct.),  21  N.  Y.  St.  Rep.  219;  "shown"   to  be,   and  that  "there  is 

Sharp  p.  Wright,  35  Barb.  (N.  Y.)  236.  evidence"  of  others,  there  is  not  such 

Nortk    Carolina. — Foushee  v,  Pat-  a  distinct  finding  of  facts  as  is  required 

tershall,  67  N.  Car.  453.  by  Act  Pennsylvania  1874,  prodding 

Okio. —  Cleveland,  etc.,    R.  Co.   v,  that  the  court  shall  state  "  separately 

Johnson,  10  Ohio  St.  591.  and  distinctly  the  facts  found."  Lewars 

Soutk  Carolina. — May  v.  Cavender,  v.  Weaver,  121  Pa.  St.  268. 
29  S.  Car.  598,  7  S.  £.  Rep.  489;  Ault-        Separate    Statement    UnneeeisaiT  — 

man  v.  Utsey,  41  S.  Car.  304*  Where  the  issue  is  not  complicated, 

Texas. —  Wells    v,   Yarbrough,    84  and   the  facts  found  lead  but  to  one 

Tex.  660.  conclusion,  the  conclusion  of  law  need 

Waskingion. —  Bard     v.     Kleeb,     i  not  be  separately  stated,  as  provided 

Wash.  370.  '  by  2  Hill's  Code,  {  379.     Gaffnejr. 

Wisconsin, —  Sayre    v.   Langton,   7  Megrath,  11  Wash.  456. 
Wis.  214.  The  court  below,  sitting  as  a  jurj, 

Findings  of    a  court    should   state  must  find  separately  tlie  facts  and  con* 

separately  the  facts  found  and  the  con-  elusions  of  law.     A  verdict  insufficient 

elusions  of  law.    The  facts  should  be  in    this    particular  will    be  reversed, 

found  specially  and  unmixed  with  the  But  this  rule  does  not  apply  to  a  judg- 

law,  so  that  it  may  be  seen  that  the  ment  by  default  against  one  defendant, 

conclusions  of  law  are  a  necessary  de-  where  there  are  two,  and  the  other 

duction   from   the  facts.      Emeric   v,  goes  on  to  trial.     Brown  v.  Brown,  3 

Alvarado,  64  Cal.  529.  Cal.  11 1. 

What  Is  Separate  Statement. — Find-        2.  Millard  v.  Supreme  Council, etc., 

ings  of  fact  and  of  law  are  "separately  81  Cal.  340;  Ayres  v.  Bane,  39  Iowa 

stated  "when  severable  and  distinct.  518;  Gillam  r.  Boynton,  36  Mich.  236; 

Weissman  v.  Russell,  10  Oregon  73.  Taylor    v,    Gladwin,    40  Mich.  252; 

Sufficient  Comiiliance    with   Require-  Wells  v,  Yarbrough,  84  Tex.  660. 
ment. — Findings  by  the  court  reciting        **  The  mere  fact  that  one  finding  was 

certain  facts,  followed  by  a  statement,  placed  under  the  wrong  heading  would 

**I   therefore  conclude,"    etc.,    suffi-  be  a  very  feeble  reason  for  the  reversal 

ciently  comply  with  the  statutory  re-  of  a  judgpment."     Burton  tr.  Burton,  79 

quirement  that  the  findings  of  fact  be  Cal.  490. 
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Yin.  BsavisiTSS — 1.  Should  Be  of  TTltimate  Facts. — The  findings 
of  the  court  should  be  statements  of  the  ultimate  facts  only,  and 
not  of  the  probative  facts.^  It  has  been  held,  however,  in  some 
cases,  that  a  finding  of  probative  facts,  from  which  there  can  be 
but  one  conclusion  as  to  the  ultimate  fact,  is  sufficient,  although 

the  court  does  not  in  terms  find  the  ultimate  fact* 

The  Findlngt  should  Contain  a  Conoise  Stetemont  of  the  several  facts 
found  by  the  court  from  the  eyidence,  and  not  the  evidence 
from    which    they  are    found.*      The    unnecessary    recital   of 

Contra — ^Finding  Wrongly  Glassed,  Dls-  to  find  either  that  defendant  gave  the 

regarded. — The  Supreme  Court  cannot  note  in   suit   or   that  plaintiffs   were 

transpose  a  finding  of  fact  improperly  holders  of  it,  is  fatally  defective.    Shel- 

cast  among  the  conclusions  of  law,  and  den  v,  Dutcher,  35  Mich.  10. 

place  it   among  the  findings  of  fact.  Finding  of  Ultimate  Facts  Gontrols  Tbat 

but  such  finding  will  be  disregarded,  of  ProbaMye. — The  finding  of  the  trial 

Minnich  v.  Darling,  8  Ind.  App.  539;  court  of  the  ultimate  facts  controls  its 

Smith  V.  Goodwin,  86  Ind.  303.     See  findings    as    to    the    probative    facts, 

also  Kealing  V.  Vansickle,  74  Ind.  529.  Perry  v.  Quackenbush,  105  Cal.  299. 

1.   California. — Smith  v.  Mohn,  87  When  the  ultimate  fact  is  found,  no 

Cal.  489;  Heredink  v.  Holton,  i6  Cal.  finding  of  probative  facts  which  may 

103;  Pico  V.  Cuyas,  47  Cal.  174;  Sny-  tend  to  establish  that  the  ultimate  fact 

der  V,  Tunitas  Petroleum  Co.,  72  Cal.  was  found  against  the  evidence  can 

194;  Glascock  V.  Ashman,  52  Cal.  420;  overcome  the  finding  of  the  ultimate 

Ornbaum  v.  His  Creditors,   61    Cal.  fact.     Smith  v.   Acker,  52   Cal.   217. 

455.  Compare  Frazier  v.  Crowell,  52  Cal. 

Indiana. — Farmers  L.  &  T.  Co.  v.  399. 
Canada,  etc.,  R.  Co.,  127  Ind.  250;  In  an  action  to  quiet  title,  where  the 
Fletcher  v,  Martin,  126  Ind.  55 ;  Bar-  plaintiff  claimed  under  a  deed  from  his 
tholomew  v.  Pierson,  112  Ind.  430;  father,  and  the  ultimate  fact  of  the 
Neisler  V.  Harris,  115  Ind.  560;  Wood-  father's  mental  soundness  was  ex- 
fill  V,  Patton,  76  Ind.  575.  pressly  stated  in  the  special  finding, 

Michigan. — Shelden  x).  Dutcher,  35  such  statement  controls,  as  against  any 

Mich.  10;  Steele  v,  Matteson,  50  Mich,  evidentiary  matters  stated  in  such  find- 

313;    Feller  v.   Green,   26  Mich.   70;  ing.     Smith  t;.  Jam^s,  131  Ind.  131. 

Neumann  v.  Calumet,   etc.,  Min.  Co.,  2.  People    v.    Hagar,    52   Cal.  171 ; 

57  Mich.  97.  Mott  V.  Ewing,  90  Cal.  231 ;  Coveny 

Minnesota.  —  Schneider      v.     Ash-  t;.  Hale,  j.9  Cal.  555;  Osborne  v.  Clark, 

worth,  34  Minn.  426;  Conlanv.  Grace,  60  Cal.  023;  Biddel  v.  Brizzolara,  56 

36    Minn.   276;    Butler  v.    Bohn,    31  Cal.  374. 

Minn.  325.  8.   California. —  Jones  v.  Block,  30 

North  Dakota. — Gull  River  Lumber  Cal.  227 ;  Ornbaum  v.  His  Creditors, 

Co.  V.  School  Dist.  No.  39,  i  N.  Dak.  61  Cal.  455 ;  Bernal  v.  Wade,  46  Cal. 

500.  663. 

As   to    this   rule  applied   to   plead-  Indiana. — Minnich    v.    Darling,    8 

ings,    see  article    Complaints    and  Ind.  App.  539;  Johnson  v.  Bucklen,  9 

Petitions,  vol.  4,  p.  612.  Ind.  App.  154. 

A  finding  of  fact  based  upon  other  Iowa. — Myers  v.  Smith,  15  Iowa  181 ; 

facts  found,  reciting  in  terms  that  by  Van  Riper  v.  Baker,  44  Iowa  450. 

the    acts,    facts,    and    matters    above  Kansas.  —  Oliphant     v.     Atchison 

found,  etc.,  the  facts  themselves  being  County,  18  Kan.  386. 

fully  found,  and  the  general  finding  Michigan. — Yelverton  v.  Steele,  40 

being  expressly  drawn  as  a  conclusion  Mich.    538 ;   Trudo  v,    Anderson,    10 

from  such  facts,  is  not  a  sufficient  find-  Mich.     357;     Thomas     v.     Sprague, 

ing    of    an   ultimate  fact.     People  v.  12  Mich.  120;  Tower  v.  Detroit,  etc.. 

Reed,  81  Cal.  70.  R.  Co.,  34  Mich.  328. 

In  an  action  on  a  promissory  note  a  Minnesota. —  Conlan   v.   Grace,   36 

finding  of  facts  that  deals  almost  exclu-  Minn.  276 ;  Hodge  v.  Ludlum,  45  Minn, 

sively  with  a  defense  set  up,  and  fails  290;  Wagner  v.  Nagel,  33  Minn.  348; 
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evidence   in  a  finding  of  facts  is   not,  however,   ground   for 
reversal.* 

2.  Statement  of  Beasons  or  Arg^nment. — ^The  reasons  for  the 
court's  decision  should  not  be  set  out  in  the  finding.*  Nor 
should  the  finding  be  argumentative.* 

3.  May  Eefer  to  Pleadings. — The  findings  may  refer  to  the 
pleadings  for  the  facts  found,  when  such  reference  is  sufliciently 
distinct,  and  when  the  facts  are  suflficiently  stated  in  the  plead- 
ings.* 

Schneider    v,    Ashworth,    54    Minn.  v.  Manhattan  R.  Co.  (Supreme  Ct.), 

426.  12  N.  Y.  Supp.   846;  Drainage  Dist. 

Montana, — Blessing  v.  Sias,  7  Mont.  No.  4  v.  Crow,  20  Oregon  536. 

1 03 .  BeiMrate  OploloiL. — *  *  If  the  j  udge  who 

Ne^w  York, —  Faxon  v.   Mason,  76  may  trj  and  decide  a  cause  desires  to 

Hun  (N.  Y.)  408;  Spore  v,  Vaughn  gpive    his    reasons    for  his  judgment, 

(Supreme  Ct.),  20  N.  Y.  Supp.  152.  Siej  should  be  embodied  in  a  separate 

North   Carolina, — Parks  v.  Davis,  opinion." /'^rcwr.  in  Brjanz^.Maume, 

98  N.  Car.  481.  28  Cal.  238. 

United  States. — Tjng  v,  Grinnell,  8.  Coglan  t^.  Beard,65  Cal.58;  Bry- 

92  U.  S.  467.  an  V.  Maume,  28  Cal.   238;   Drainage 

See  also  article  Appeals,  vol.  2,  p.  Dist.  No.  4  v.  Crow,  20  Oregon  536. 

407.  **  Neither  evidence,  argument,  nor 

Where  a  party  alleges  ownership  of  comment  has  anj  legitimate  place  in 
real  estate  in  an  action  to  quiet  title,  a  findings  of  fact."  Mitchell,  J.,  in  Con- 
finding  that  he  was  or  was  not  such  Ian  v.  Grace,  36  Minn.  276. 
owner  is  a  finding  of  the  fact  in  issue,  4.  McEwen  v.  Johnson,  7  Cal.  358; 
and  it  is  not  necessary  to  find  the  evi-  Breeze  v,  Doyle,  19  Cal.  loi ;  Padcn 
dence  going  to  prove  such  ownership,  v,  Goldbaum  (Cal.  1894),  37  P*^-  ^^P- 
Daly  V.  Sorocco,  80  Cal.  367.  759;  Osment  v.  McElrath,68Cal.466; 

In  an  action  ae;ainst  an  elevated  rail-  Knudson   v,   Curley,    30  Minn.  433; 

way  company  for  past    damages    to  School-Dist.  No.  73   r.   Wrabeck,  31 

plaintiff's  property,  it  is  not  error  for  Minn.  77;  Downer  v.  Sexton,  17  Wis. 

the  court  to  refuse   to  find  that  the  29;  Badger  v.  Daenieke,  56  Wis.  678; 

value   of  the  property  has   been   in-  McFadden  v.  Friendly,  9  Oregon  222. 

creased  by  reason  of  the  proximity  of  A  finding  that  all  the  averments  of 

one  of  defendant's  stations,  as  that  is  a  complaint,  down  to  and  including  a 

but  evidence    on   the  issuable    facts,  certain   averment,   are   true,   is  scte- 

Conkling  v,  Manhattan  R.  Co.  (Su-  ciently  explicit.    Wheelock  v.  Godfrey 

preme  Ct),  12  N.  Y.  Supp.  846.  (Cal.  1893),  35  P*c.  Rep.  320. 

If  the  court  finds  that  the  cause  of  Findings  diat  *'  all  the  allegations  of 

action  is  not  barred  by  limitation,  it  the  complaint  herein  are  true,"  except 

should  so  find  expressly,  and  not  njerely  in  a  specified  particular,  and  that  "all 

facts  from  which  this  may  be  inferred,  the  allegations  of  the  answer  herein  are 

Duff  v.  Duff,  71  Cal.  513.  untrue,"  are  sufficient.   Moore  v.  Clear 

The  provisions  of  a  will  inserted  in  Lake  Water  Works,  68  Cal.  146. 

a  special  finding  are  not  insufficient  as  It  would  be  sufficient  to  find  that  the 

findings  of  evidence  merely,  when  they  promissory  note,  mortgage,  or  other 

constitute  not  only  the  evidence,  but  instrument  set  forth  in  the  complaint, 

the   ultimate  and  highest  facts  upon  was  executed  by  the  parties,  and  at 

the  issues.     Rowley  t;.  Sanns,  141  Ind.  the   time  as  therein  alleged;  and  so 

179.  with  otlier  matters  alleged  which  are 

1.  Faurote  V.  State,  123  Ind.  6.  established  by  the  evidence.    But  in  all 

8.   Bernal    v.    Wade,    46  Cal.  663;  such  cases  the  reference  should  be  dis- 

Mathews  v,  Kinsell,  41  Cal.  512;  Jones  tinct  and  pointed,  so  as  to  leave  no 

V.  Clark,  42   Cal.    180;  Hamilton   v.  doubt  as  to  what  particular  facts  are  in- 

Spokane,   etc.,  R.  Co.,  2  Idaho  898;  tended.     Breeze  f.  Doyle,  19  Cal.  loi. 

Scanlin  v,  Stewart,  138  Ind.  574;  Con-  InanffldeBt  Finding. — After  the  court 

Ian  V,  Grace,  36  Minn.  276;  Conkling  had  specifically  found  upon  a  portion 
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4.  Haft  Support  Judgment. — The  findings  of  the  court  must  sup- 
port the  judgment  rendered.^  And  in  order  that  the  findings 
may  thus  support  the  judgment,  the  facts  found  should  be 
the  ultimate  facts  in  issue.^  Findings  of  fact  which  merely 
announce  certain  legal  conclusions  deducible  from  facts  not 
stated  are  not  sufficient  to  support  a  judgment.' 

of  the  issues,  it  made  a  general  finding  does    not  show  the    actual  value  of 

that   "the  several    allegations  of  the  assets  in  the  hands  of  an  administrator 

complaint  not  in  conflict  with  the  fore-  is  insufficient  to  sustain  judgment,  and 

going  findings  are  true/'    It  was  held  causes  a  mistrial,  where  suit  is  brought 

that    the    findings   were    insufficient,  against  him  for  not  paving  a  claim 

Such  finding  does  not  fi:L  or  determine  against  the  estate.     Peckham  v.  Hoag, 

a  fact,  but  finds  that  something  is  not  a  57  Mich.  289. 

fact,  but  the  opposite — that  it  is  false.  A  special  finding,  instead  of  finding 

Goodnow  V,  Griswold,  68  Cal.  600.  the  facts  in  issue,  set  forth  certain  let- 

A  finding  by  the  court  that  all  the  ters,  which  it  stated  were  written  by 

allegations  of  the  complaint  are  true  the  parties,    tending  to  prove  those 

is  insufficient  to  support  a  judgment  for  facts.   It  was  held  that  this  was  too  in- 

plaintiff,  where  the  complaint  does  not  definite  and  uncertain  to  support  an/ 

state  facts  sufficient    to  constitute  a  conclusions  of  law,  or  form  the  basis  of 

cause  of  action.     Knudson  v,  Curlej,  anj  judgment.     Cottrell  v.  Nixon,  109 

30  Minn.  433.  Ind.  378. 

A  finding  that  the  allegations  of  fact  Findings  Held  Bnlllclent. — A  judgment 

in  the  complaint  are  true  is  insufficient  for  defendants  is  supported  by  a  find- 

and   defective,  when  there  are  issues  ing  *'  that  plaintiff  is  entitled  to  judg- 

raised  by  the  answer  and  supported  by  ment,   that  plaintiff  take  nothing  by 

the  evidence.     Bahnsen  v.  Gilbert,  55  this  action,  but  that  said  defendants 

Minn.  334.  *  •  •  have  judgment  against  plaintiff 

1.   California, — Kinsey  v.  Green,  51  for  their  costs  herein."     Dougherty  v. 

Cal.  379;  Swift  V.  Muvgridge,  8  Cal.  Ward,  89  Cal.  81. 

445 ;  Majors  v,  Cowefl,  51  Cal.  478 ;  In  an  action  by  an  alleged  vendee  of 

North   Pac.  R.  Co.  v.  Reynolds,   50  personal  property,  to  recover  from  a 

Cal.  90;  Lick  v,  Stockdale,  18  Cal.  219;  sheriff  who  has  attached  it,  where  the 

Bewick  v.  Muir,83  Cal.  368;  Estell  v,  defense  is  that  the  sale  to  plaintiff  was 

Chenery,  3  Cal.  467;  Hendy  Mach.  fraudulent,  a  finding  that  the  plaintiff 

Works  V,  Connolly,  76  Cal.  305.  was  not  the  owner  of  the  property,  but 

Idaho. — Bowman  v,  Ayers,  2  Idaho  not  specifying  that  the  sale  was  fraud- 

283.  ulent,    or  that    the  vendor    was   the 

Indiana, — Security  Co.  v,  Arbuckle,  owner,  is  sufficient  to  sustain  a  judff- 

119  Ind.  69;  Sweetser  v.  Snodgrass,  7  ment    for  defendant.      Hendy  Mach. 

Ind.  App.  609;  Hess  v,  Hess,  119  Ind.  Works  v,  Connolly,  76  Cal.  305. 

66.  A  finding  '*  that  the  relation  of  land* 

Michigan, — Wood  v.  La  Rue,  9  lord  and  tenant  existed  between  the 
Mich.  158;  Sawyer  v.  Van  Housen,  39  parties;  that  the  defendant  was  a  ten- 
Mich.  89;  Moore  v,  Vrooman,32  Mich,  ant  at  will;  that  said  tenancy  was  ter- 
526.  minated  by  notice  to  quit,  before  the 

Minnesota, — Conlan    v,  Grace,    36  commencement  of  this  suit,"  warrants 

Minn.  276.  a  judgment  for  the  possession  of  lands. 

N'evada, — ^Barnes  v,  Sabron,  10  Nev.  Sawyer  v.  Van  Housen,  39  Mich.  89. 

217.  S.  Findings  that    a    certain  person 

Oregon. — Fink  t;.  Canyon  Road  Co.,  had  been  absent  for  more  than  seven 

5  Oregon  301.  years,   and    unheard    of    during  that 

£//a;i.— Haarstick  v.  Fox,  9  Utah  no.  time,  but  with  no  finding  that  she  was 

Wisconsin,  —  Bates    v.   Wilbur,    10  dead,  do  not  support  a  judgment  of 

Wia.  415 ;  Rose  v.  Tolly,  15  Wis.  443 ;  her    death.     Albright    v.    Hawk,    52 

Comhauser  v,  Roberts,  75  Wis.  554.  Ohio  St.  362.  See  also,  as  to  necessity 

United  States, — Marion   Phosphate  of  finding  ultimate  facts,  supra^  VIII. 

Co.  V.  Cummer,  60  Fed.  Rep.  873.  i.  Should  Be  of  Ultimate  Facts. 

luraffi«l«&i  nadingB.— A  finding  that  8.  Kane  v»  Rippey,  22  Oregon  299. 
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6.  Should  be  Besponiiye  to  and  Cover  laeuee. — The  findings 
should  be  responsive  to  the  material  issues  made  by  the  plead- 
ings,^ and  should  cover  all  such  issues.^ 

In  an  action  for  the  cancellation  of  a  measured  under  a  four-inch  pressure," 
deed,  a  finding  of  fact  *^  that  the  de-  as  alleged,  is  evasive,  and  does  not  pass 
fendant,  by  false  and  fraudulent  rep-  on  the  ultimate  issue  as  to  whether  or 
resentations  of  law  and  fact,  induced  not  there  was  an  appropriation,  the 
the  plaintiffs  to  execute  a  deed  convej-  date  and  amount  of  appropriation  be- 
ing said  property  to  the  defendant,"  is  ing  immaterial.  Southern  Pac  R. 
a  mere  conclusion  of  law,  and  is  in-  Co.  v.  Dufour,  95  Cal.  615. 
sufficient  to  justify  a  judgment  in  favor  a.  Dilla  v.  BohaU,  53  Cal.  709; 
of  plaintiffs.  Smith  v.  Smith,  18  Civ.  Smith  v.  Mohn,  87  Cal.  489;  Watson 
Pro.  Rep.  (Brooklyn  City  Ct.)  28.  v,  Cornell,  53  Cal.  91 ;  Rice  v.  Inskeep, 

1.  Baggs    V.    Smith,     53    Cal.    88;  34  Cal.  335;  Fletcher  v.  Martin,  ia6 

Smith  t;.  Mohn,  87  Cal.  489;  Mowry  v,  Ind.  55 ;  Lowell  v.  North,  4  Minn.  33; 

Heney,  86  Cal.  471 ;    Watson   v.  Cor-  Leach   v.  Church,  10  Ohio  St.   148; 

nell,  53  Cal.  91;  Speegle  v.  Leese,  51  Tones  v.   Brown,    11   Ohio    St   601; 

Cal.  415;  Polhemus  v.  Carpenter,  43  Fink  v.  Canyon  Road  Co.,  5  Oregon 

Cal.  375 ;  Tage  v.  Alberts,  2  Idaho  349;  301 ;  Drainage  Dist.  No.  4  v.  Crow,  ao 

Cleveland,  etc.,  R.  Co.  v.  Closser,  136  Oregon  535;  Pengra  v.  Wheeler,  24 

Ind.   348;    Brookover    v.    Esterly,    Z3  Oregon  533 ;  Jameson  t^.  Coldwell,  35 

Kan.    15a;  McCandliss  v.  Kelsey,  16  Oregon    205;    Potwin    v,   Blasher,  9 

Kan.  557;  Kitchen  Bros.  Hotel  Co.  v.  Wash.  460 ;  Wisconsin  River  Lumber 

Hammond,  30  Neb.  618 ;  Kirkwood  v,  Co.  v.  Plumer,  49  Wis.  666. 

Hastings  First  Nat.  Bank,  40  Neb.  484;  In  an  action  to  recover  the  value  of 

Cornhauser  v,  Roberts,  75  Wis.  554.  a  mare,  where  the  complaint  contains 

In  an  action  of  fraud,  findings  show-  two  counts,  the  first  charging  that  the 

ing  the  situation  of  the  parties  and  the  defendant    *'  negligently    chased   and 

circumstances  under  which  the  alleged  drove  about"  the  plaintiff's  mare,  by 

fraud  was  committed  are  responsive  to  reason  whereof  it  was  injured,  and  the 

the  issues,  and  not  objectionable  as  be-  second  charging  that  the    defendant 

ing  outside  thereof.    Tage  v,  Alberts,  entered  the  enclosure  where  the  mare 

3  Idaho  349.  was,  *'  without  right,  and  against  the 

Findings  Not  Responsiye  to  Inniei. — In  will  and  consent  of  said  plaintiff,"  and 

a  contest  to  determine  the  right  to  pur-  chased  and  drove  the  mare  about  un- 

chase  swamp  and  overflowed  land,  the  til  she  injured  herself  in  attempting  to 

answers  of  the  defendants  averred  that  escape,   a  finding  that  the  defendant 

the  land  had  been  segregated  by  au-  did  not  chase  or  drive  the  mare  about 

thority  of  the  United  States  for  more  the  enclosure  '*  negligently  or  at  all," 

than  six  months  when  their  applica-  and  that  *'  the  defendant  did  not  dam- 

tions  were  filed.   The  evidence  showed  age,   hurt,   or  injure,   or  cause  to  be 

that  their  applications  were  filed   in  damaged,  hurt,  or  injured,  the  said 

May  and  June,  1884,  and  that  the  plat  mare,"  covers  the  only  material  issue, 

of  the  township  in  which  the  land  is  Kneier  v,  Watrous,  94  Cal.  593. 

situated  was  approved  by  the  United  Remedy  fbr    Znoom^ete  FladlBfi.^ 

States  surveyor   general   October  14,  Where  the  court  fails  to  find  specific- 

1884.    The  court  found  that  the  land  ally  upon  all  the  material  issues,  the 

had  been  segregated  as    swamp  and  proper  remedy  is  not  a  motion  for  a 

overflowed  for  more  than  six  months  new  trial,  but  to  apply  to  the  court  for 

prior  to  the  commencement  of  the  ac-  further  findings.     Warner  v,  Foote, 

tion.     It  was  held  that  the  finding  did  40  Minn.  176;  Eakin  v.  McCraith,  2 

not  respond  to  the  issue  raised  by  the  Wash.  Ter.  ii3.     See  also  Bahnsen  v. 

answer,  and  was  insufficient.    Garfield  Gilbert,  55  Minn.  334. 

I'.  Wilson,  74  Cal.  175.  Ck>nrt  mnafe  Bnpply  OmtiirtiiiM  In  fM- 

Evasive  Findings. — ^A  finding  by  the  Infi. — If  the  findings  of  a  court  omit 

court,   in   the  exact  language  of  the  material  facts  in  the  cause,  it  is  the 

complaint,  that  plaintiff  did  not,  on  a  duty  of  the  court  to  supply  the  omis- 

certain  day,  appropriate  **  the  waters  sions  when  its  attention  is  called  to  the 

flowing  into  and  from  a  certain  spring,  subject  by  proper  exceptions  to  the 

*  *  *   to  the  e^ctent   of   five    inches  findings.    Logan  v.  Hale,  42  Cal.  6f5. 
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6.  Hurt  Be  within  the  Istaes. — The  findings  must  be  within  the 
issues  made  by  the  pleadings.^  Whether  a  finding  is  out- 
side the  issues  will  be  determined  by  an  examination  of  the 
pleadings,  regardless  of  the  fact  that  the  court  may  have  mis* 
described  the  pleading  in  the  entry  of  judgment.* 

7.  EUgnatnre. — A  special  finding,  where  not  made  a  part  df  the 
record  by  bill  of  exceptions  or  order  of  the  court,  should  be 
signed  by  the  judge  making  it.^ 


See  also  Smith  v.  Glen's  Falls  Ins.  8.  Ferris   v.  Udell,   139   Ind.   £79; 

Co.,  62  N.  Y.  37.  Peoria  M.  &  F.  Ins.  Co.  v.  Walser, 

1,  California. — Morenhout  v.  Barron,  22  Ind.  73;    Button  v.  Ferguson,   11 

43  Cal.  591 ;  Ward  v,  Matthews,  73  Cal.  Ind.  314;  Conwell  v.  Clifford,  45  Ind. 

13;  Lillis  V.  Emigrant  Ditch  Co.,  95  392;  Hathaway  v.  Ryan,  35  Cal.  188. 

Cal.  553;  Batchelder  v.  Baker,  79  Cal.  Where  a  special  finding  under  sec- 

266;  £ames  v.  Crosier,  loi  Cal.  260;  tion  341  of  the  Indiana  code  is  not 

Dolliver  v,  Dolliver,  94  Cal.  642.  signed  by  the  judge  or  incorporated  in 

Connecticut. — Sanford  v.  Thorp,  45  a  bill  of  exceptions,  the  Superior  Court 

Conn.  242;  Douglas  v.  Chatham,  41  will  not  reverse  the  decision  of  die 

Conn.  237.  court  therein  on  the  questions  of  law 

Indiana, — Gardner  v.  Case,  iii  Ind.  involved  in  the  trial,  or  consider  any 


J94;  Neisler  v,  Harris,  115  Ind.  560; 
Burton  v»  Morrow,  133  Ind.  221 ;  Board- 
man  V.  Grifiin,  52  Ind.  loi. 

Kansas, — Newby  v,  Myers,  44.  Kan. 
477 ;  Brenner  v,  Bigelow,  8  Kan.  496. 

Michigan.  —  Hubbardston  Lumber 
Co.  V,  Bates,  31  Mich.  1^8. 


question  with  reference  to  the  suffi- 
ciency or  insufficiency  of  such  special 
finding  to  justify  the  judgment  ren- 
dered by  the  court.  Roberts  v.  Smith, 
34  Ind.  550. 

Where,  without    request,   a    Judge 
finds  the  facts  specially,  with  his  con- 


Minnesota. — Cobb  v.  Cole,  55  Minn,  elusions    of    law,   the  finding    stands 

235.  merely  as  a  general  finding,  and  ex- 

Montana, — Harrisv.  Lloyd,  1 1  Mont,  ceptions    to   the  conclusions   of    law 

390.  present  no  question,  and  if  it  be  not 

Nevada. — Perkins  v.  Sierra  Nevada  signed  by  the  judge,  it  can  be  made 

Silver  Min.  Co.,  10  Nev.  405;  Lock-  part  of  the  record  only  by  a  bill  of  ex- 


hart  V.  Mackie,  2  Nev.  294. 

New  Tork, — Smith  v,  Coe,  29  N.  Y. 
666;  Arnold  v.  Angell,  62  N.  Y.  508. 

South  Dahota, — Harkins  v,  Cooley, 
5  S.  Dak.  227. 

FtndliigB  Ontfide  of  linuei  —  Null. — 
Findings  of  fact  of  a  trial  court  must 
be  upon  the  issues  raised  by  the  plead- 
ings; and  findings  of  fact  not  found 
upon  any  issue  are  nullities.     Newby 


V.  MjerSf  44  Kan.  477.  See  also  Marks    42. 


ceptions.     Wallace  v.  Kirtley,  98  Ind. 

485. 
Finding,  when  Signed,  Part  of  Becord 

without  Order. — A  special  finding  of 
facts,  with  conclusions  of  law,  made  at 
the  request  of  a  party,  and  signed  by 
the  judge,  is  a  part  of  the  record  with- 
out an  order  of  court.  Matthews  v. 
Goodrich,  102  Ind.  557.  See  also  State 
V.  St.  Paul,  etc..  Turnpike  Co.,  92  Ind. 


V.  Sayward,  50  Cal.  58;  Hall  v.  At- 
nott,  80  Cal.  3^. 

A  finding  in  a  partition  suit  con- 
trary to  an  admission  in  the  pleadings 
as  to  plaintiff's  interests  is  erroneous 
as  being  outside  of  the  issues.  Rein- 
hart  V,  Lugo,  75  Cal.  639. 

2.  The  material  inquiry  in  such   a 


Beine  copied  into  the  record  by  the 
clerk,  uie  findings  are  a  part  of  it  with- 
out recopying  into  the  bill  of  excep- 
tions. McFadden  v.  Wilson,  96  Ind. 
253. 

Bnfflolent  Signature. — '*  The  record 
shows  that  the  findings  of  fact  and  con- 
clusions of  law  are  made  a  part  of  the 


case  is  whether  there  are  pleadings  judgment  roll,  are  located  preliminary 

upon  which  the  judgment  can  legally  to  the  judgment  itself,  are  referred  to 

rest,  and  not  whether  in  giving  a  de-  in  the  judgment,  and  the  findings  of 

scription  of  the  pleading  the    court  fact,  conclusions  of  law,  and  judgment 

erred.    Johnson  v.  Hosford,  no  Ind.  are  all  preceded  by  the  following  dec- 

57a.  laration  made  by  the  judge:  *  In  this 
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DC  SxJBinsBiov   07    Psoposes  Yixmsw—\.  Generally.— It  was 

formerly  the  practice  in  New  York,  under  a  section  of  the  code 
recently  repealed,*  that  either  party  might,  before  the  decision 
of  the  court,  submit  a  written  statement  of  the  facts  which  he 
deemed  established  by  the  evidence,  and  of  the  rulings  upon 
questions  of  law  which  he  desired  the  court  to  make.*  Such 
requests  to  find,  and  the  notation  thereon  of  the  allowance  or 
refusal  thereof,  did  not  form  a  part  of  the  judgment  roll,  but 
might  be  either  filed  with  the  papers  or  returned  to  the  attor- 
ney, and  served  only  the  purpose  of  forming  a  basis  for  an 
exception  to  the  refusals  to  find.* 

In  some  other  states  either  party  may,  within  such  time 
as  the  court  may  require,  submit  to  the  court  written  propo- 
sitions to  be  held  as  law  in  the  decision  of  the  case,  upon 
which  the  judge  shall  write  "  refused  "  or  "  held,"  as  he  shall 
be  of  opinion  is  the  law,*  to  which  either  party  may  except, 

action,  tried  before  the  court,  I  make  Gardiner  v.  Schwab,  34  Hun  (N.  Y.) 
and  file  the  following  findings  of  fact  582;  James  v.  Cowing  (Supreme  Ct.)t 
and  conclusions  of  law.'  By  following  4  N.  Y.  St.  Rep.  77;  Thompson  r. 
these  and  the  judgment  to  the  end,  we  Stanley,  22  Civ.  Pro.  Rep.  (N.  Y. 
ascertain  who  has  made  them  by  seeing  Supreme  Ct.)  421;  Bam  v.  Neuss,  a 
the  signature  of  the  judge  attached  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct) 
thereto.  They  are  all  part  of  one  rec-  185 ;  Berdell  v.  Berdell,  33  Hun  (N. 
ord,  and  are  signed  by  the  judge  of  Y.)  536;  Tilby  v.  Tilby,  3  Dcm. (N. 
the  court."  It  was  held  that  the  point  Y.)  258 ;  Gas-Light  Co.  v.  Rome,  etc., 
that  the  judge  failed  to  affix  his  signa-  R.  Co.,  51  Hun  (N.  Y.)  120;  Lyons  r. 
ture  to  the  nndines  and  conclusions  of  Cahill,  55  N.  Y.  Super.  Ct.  553;  Mas- 
law  was  not  well  taken.  National  terson  v.  Cranitch,  66  How.  Pr.  (N.Y. 
Tube- Works  Co.  v.  Chamberlain,  5  Supreme  Ct.)  171 ;  Wood  v.  Lary,  124 
Dakota  61.  N.  Y.  J83;  Nobis  v.  Pollock,  53  Hun 

If  Hot  Signed,  Ooiuddered  as  General  (N.  Y.)  44.1,  23  Abb.  N.  Cas.  (N.  Y.) 

Plndlng8.—Conwell  T'.  Clifford,  45  Ind.  279,  17  Civ.  Pro.  Rep.  (N.  Y.)  243; 

392;  McCray  v,  Humes,  116  Ind.  103.  Bohlen   v.   Metropolitan   El.   R.  Co. 

Notice  to  Partlee'  Attomeye  T7nneoe8-  (Super.  Ct.),  14  N.  Y.  Supp.  378. 
■azy. — In  case  of  the  trial  of  a  cause  be-  The  court,  however,  was  not  limited 
fore  the  court  without  a  jury,  it  is  the  by  this  rule,  in  any  decision  it  might 
right  of  the  judge  of  the  court  to  sign  make  to  the  finding  or  refusing  to  find 
and  file  his  findings,.whether  drafted  on  the  propositions  that  might  be  sub- 
by  himself  or  anomer,  without  notice  mitted  to  it  by  the  parties.  Pell  v. 
to  the  attorneys  of  the  parties ;  and  in  Baur  (Brooklyn  City  Ct.),  16  N.  Y. 
doing  so  his  sole  duty  is  to  see  that  Supp.  258. 

they  are  proper,  and   in  conformity  S.  Nobis  v.  Pollock,    17  Civ.  Pro. 

with  his  view  of  the  facts  and  law  of  the  Rep.  (N.  Y.  Supreme  Ct.)  243. 

case.     Hathaway  V.  Ryan,  35  Cal.  188.  4.  Tibballs    v.  Libby,  97   111.  55a; 

1.  Section  1023,  N.  Y.   Code   Civ.  Northwestern  Benev.,  etc.,  Assoc  v. 

Pro.,  repealed  by  chapter  688,  Laws  of  Hall,  118  111.  169;  Hobbs  ».  Ferguson, 

1894.  100  111.  232 ;  Merrimac  Paper  Co.  r. 

a.  Pell  V.  Baur  (Brooklyn  City  Ct.),  Illinois  Trust,  etc.,  Bank,  129  III.  296; 

16  N.  Y.  Supp.  258;  Goetting  v.  Bieh-  Bradish  v.  Yocum,  130 111.  386;  Davics 

ler,  33   Hun  (N.    Y.)  500;  Matter  of  v.  Phillips,  27  111.  App.  387;  Moore  f. 

Chauncey,  32  Hun  (N.Y.)  429;  Fried-  Sweeney,  28  111.  App.  547;  0*Bannon 

man  v.  Bierman,  43  Hun  (N.  Y.)  387;  v.  Vigus,  32  111.  App.  473;  Wheatland 

Maxon  v.  Mazon  (Supreme  Ct.),  16  N.  Mill  Co.  v.  Pirrie,  89  Cal.  459;  Touch- 

Y.  St.  Rep.  77;  Burchell  v.   Osborne  ard  v.  Crow,  20  Cal.  150.    Sec  al«o 

(Supreme  Ct.),  19  N.  Y.  St.  Rep.  52;  Norris  v.  Jackson,  9  Wall.  (U.S.)  125. 

Wainman  v.  Hampton,  no  N.  Y.429;  In  HlBsonzl  the  parties  are  held  en- 
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as  to  other  opinions  of  the  court.* 

2.  Manner  of  Making. — Under  the  New  York  practice  just 
mentioned,  the  party  making  such  request  was  required  to 
present  his  propositions  in  such  detail  as  to  clearly  lead  to  the 
decision  he  wished  made,  and  his  propositions  were  in  the  form 
of  facts  established,  and  not  in  the  form  of  the  evidence  tending 
to  establish  them.*  The  request  to  find  either  facts  or  law 
was  to  be  plainly  stated  in  a  single  proposition,  the  whole  of 
which  could  be  granted  or  refused.^  A  request  that  a  proposition 
be  found  as  a  conclusion  of  law,  and,  if  not  so  found,  that  it  be 
found  as  a  finding  of  fact,  was  improper.* 

titled  to  have  declarations  of  law  ap-  titled  to  have  and  some  not,  a  refusal 
plicable  to  the  case.  Cunningham  v.  of  the  request  as  a  whole  was  not 
Snow,  82  Mo.  587;  Harrington  t;.  Minor,  error.  Steubing  v.  New  York  El.  R. 
80  Mo.  370;  Suddarth  v,  Robertson,  Co.,  138  N.  Y.  ^8.  See  also  Bates  v 
118  Mo.  286,  in  which  the  court  said :  Bates,  7  Misc.  Rep.  (N.  Y.  Super. 
**In  these  actions  at  law,  tried  bjr  the  Ct.)  547;  Heilbrun  v,  Hammond,  13 
court  without  a  jurj,  where  the  evl-  Hun  (N.  Y.)  482. 
dence  is  conflicting,  the  court  should  4.  Steubing  v.  New  York  El.  R. 
give  and  refuse  instructions  the  same  Co.,  138  N.  Y.  661.  In  this  case  the 
as  when  trying  the  case  before  a  jury,  court  said :  '*  A  practice  seems  to  have 
The  instructions  being  g^ven,  the  find-  grown  up  in  this  class  of  cases  which 
ine  may  be  general  for  the  plaintiff  or  must  be  somewhat  embarrassing  to  the 
defendant.  This  court  is  then  able  to  trial  courts.  The  defendants  made 
see  on  what  theory  of  law  the  court  forty-seven  requests  to  find  facts,  and 
proceeded,  and  we  are  at  the  same  time  twenty-four  to  find  conclusions  of  law, 
able  to  see  how  the  court  found  the  and  requested  the  referee,  if  he  refused 
facts."  to  find  the  facts  as  requested,  to  find 
Such  propositions  should  deal  with  the  same  matters  as  conclusions  of  law, 
the  facts  claimed,  only  as  hypothetical,  and  if  he  refused  to  find  the  law  as  re- 
and  should  state  no  fact,  even  hypo-  quested,  to  find  the  same  matters  as 
thetically,  unless  there  is  evidence  facts.  This  is  not  all.  They  stated  that 
tending  to  prove  it.  O'Bannon  v,  *each  sentence  of  each  proposed  finding 
Vigus,  32  111.  App.  473.  is  prepared  separately,  as  if  separately 
1.  Merrimac  Paper  Co.  v,  Illinois  numbered.'  This  is  a  practice  not  to  be 
Trust.,  etc.,  Bank,  129  111.  296.  tolerated.  The  large  number  of  re- 
ft. Friedman  v.  Bierman,  43  Hun  (N.  quests  are  generally  quite  embarrassing 
Y.)  387.  See  also  Mulford  x;.  Yager,  to  the  courts.  But  when  the  same  mat- 
17  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  ter  is  requested  to  be  found  both  as 
371.  facts  and  law,  it  duplicates  all  the 
The  statement  was  in  the  form  of  specific  findings  requested,  and  the 
distinct  propositions  of  law  or  of  number  is  still  largely  increased  when 
fact,  or  both,  separately  stated ;  each  every  sentence  is  also  requested  to  be 
of  which  was  numbered,  and  so  pre-  found  both  as  fact  and  law.  Such  a 
pared  with  respect  to  its  length,  and  practice  is  not  needful  for  the  protec- 
the  subject  and  phraseology,  that  the  tion  of  the  rights  of  any  party,  and  the 
court  might  conveniently  pass  upon  tendency  must  be  to  ensnare  the  trial 
it.  N.  Y.  Code  Civ.  Pro.,  §  1023;  judge  and  frequently  to  defeat  the  ends 
Sniffen  v.  Koechling,  45  N.  Y.  Super,  of  justice  by  introducing  mistakes,  con- 
Ct.  61;  Masterson  v.  Cranitch,  66  fusion,  and  uncertainty  into  the  records 
How.  Pr.  (N.  Y.  Supreme  Ct.)  171;  of  cases  brought  up  for  review.  Proper 
Bohlen  v.  Metropolitan  El.  R.  Co.  practice  requires  that  a  request  to  find 
(Super.  Ct.),  14  N.  Y.  Supp.  378;  either  facts  or  law  should  be  plainly 
Schnugg  v.  New  York  El.  R.  Co.,  6  stated  in  a  single  proposition,  the  whole 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  325.  of  which  can  be  granted  or  refused,  and 
8.  Where  a  request  to  find  embraced  any  modification  of  the  requested  find- 
several  propositions,  some  of  which  ing  should  be  left  to  the  discretion  of 
the  party  making  the  request  was  en-  the  trial  judge."    See  also  Skelly  v. 
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8.  Hoting  Disposition  in  Margin. — At  or  before  the  time  when 
the  decision  is  rendered,  the  court  should  note  in  the  margin  of 

proposed  findings  the  manner  in  which  each  proposition  has 
been  disposed  of.* 

4.  Befosal  to  Find. — As  to  refusal  to  find  upon  propositions 
submitted,  see  article  EXCEPTIONS  AND  OBJECTIONS,  ante,  p.  ISV 

X.  PiLIirG — 1.  Neoessity  for. — The  special  finding  of  the  court 
must  be  filed  with  the  clerk,*  and  it  then  becomes  a  part  of  the 
record.* 

New  York  El.  R.  Co.,  7  Misc.  Rep.  each  proposition  in  the  margin.   Den- 

(N.  Y.  C.  PI.)  88.  nis  v.  Walsh  (Brookljn  City  Ct.),  41 

'*  Proposed  findings  should  never  be  N.  Y.  St.  Rep.  103. 
made  more  numerous,  intricate,  or  9.  Maverick  v,  Bumey  (Tex.  Civ. 
complicated  than  the  exigencies  of  the  App.  1895),  30  S.  W.  Rep.  566;  Huff- 
case  and  nature  of  the  controversy  re-  man  Implement  Co.  v.  Templeton 
quire.  They  ought  to  simplify  and  aid  (Tex.  App.  1889),  14  S.  W.  Rep.  loi; 
review  by  the  appellate  court,  rather  Reynolds  v,  Harris,  8  Cal.  617;  Raw- 
than  obscure  and  complicate  it  by  son  v.  Parsons,  6  Mich.  401;  Swanstrom 
repetitions,  immaterial  matter,  and  the  v,  Marvin,  38  Minn.  359;  Jeanes's  Ap- 
like,  which  serve  no  useful  purpose."  peal,  116  Pa.  St.  573,  2  Am.  St.  Rep. 
Schnugg  v.  New  York  El.  R.  Co.,  6  624;  McCrady  v.  Tones,  36S.  Car.  136; 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  325.  Lloyd  v.  Mc Williams,  137  U.  S.  576; 
1.  Hunter  v.  Manhattan  R.  Co.,  61  Blumenthal  v.  Asay,  3  Utah  507;  Wil- 
N,  Y.  Super.  Ct.  312,  29  Abb.  N.  Cas.  Hams  v,  Ely,  13  Wis.  i;  Gill  v.  Mil- 
(N.  Y.)  15,  22  Civ.  Pro.  Rep.  (N.  Y.)  waukee,  etc.,  R.  Co.,  76  Wis.  293. 
309;  Goetting  v.  Biehler,  33  Hun  (N.  A  special  finding  must  be  in  writing, 
«.)  500;  Masterson  v.  Cranitch,  66  so  that  an  exception  may  be  taken; 
How.  Pr.  (N.  Y.  Supreme  Ct.)  171 ;  and  it  must  be  filed  with  Uie  clerk,  so 
Lawrenceville  Cement  Co.  v,  Parker,  that  he  can  enter  the  special  finding 
21  Civ.  Pro.  Rep.  (N.  Y.  Supreme  and  the  exception  of  record.  Peoria 
Ct.)  263;  Goettling  v.  Biehler,  6  Civ.  M.  &  F.  Ins.  Co.  v,  Walser,  22  lDd.87. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  325;  "The  court  should  determine  the 
Dennis  v,  Walsh  (Brooklyn  City  Ct.),  issues  made  by  the  pleadings  so  far  as 
41  N.  Y.  St.  Rep.  103;  Harris  v.  Van  they  are  material,  and  express  and  re- 
Wart,  96  N.  Y.  642;  Sisson  v.  Cum-  cord  not  merely  a  direction  to  enter  a 
mings,  35  Hun  (N.  Y.)  22.  judgment,  but  a  decision  that  the 
This  requirement  has  been  held  to  be  plaintiff  or  defendant  has  established 
sufficiently  complied  with  by  indorsing  this  or  that  proposition  or  claim." 
the  rulings  of  the  court  upon  the  find-  Per  cur,  in  Burger  v.  Baker,  4  Abb. 
ing  instead  of  noting  it  in  the  margin.  Pr.  (N.  Y.  Supreme  Ct.)  zx. 
Hunter  v,  Manhattan  R.  Co.,  61  N.  Y.  8.  Maverick  v,  Bumey  (Tex.  Civ. 
Super.  Ct.  312,  29  Abb.  N.  Cas.  (N.  App.  1895),  30  S.  W.  Rep.  566;  Taylor 
Y.)  15,  22  Civ.  Pro.  Rep.  (N.  Y.)  309.  v.  Keeler,  51  Conn.  399;  Lick  v.  Stock- 
Where  there  are  a  number  of  propo-  dale,  18  Cal.  219;  Reynolds  v.  Harris, 
sitions,  if  the  record  shows  that  the  8  Cal.  617 ;  Nobis  r.  Pollock,  53  Hun 
judge  did  pass  on  all  the  requests  it  (N.  Y.)  441,  23  Abb.  N.  Cas.  (N.  Y.) 
will  be  sufficient,  without  notation  of  279,  17  Civ.  Pro.  Rep.  (N.  Y.)  243; 
the  ruling  in  the  margin  of  each  propo-  Seibert  v.  Minneapolis,  etc.,  R.  Co., 
sition.     Bohlen  v.  Metropolitan  £1.  R.  58  Minn.  72. 

Co.  (Super.  Ct.),  14  N.  Y.  Supp.  378.  The  finding  takes  the  place  of  a  vcr- 

See  also  Lawrenceville  Cement  Co.  v.  diet.     It  is  a  special  verdict,  not  an 

Parker,  21  Civ.  Pro.  Rep.  (N.  Y.  Su-  opinion,  and  is  to  form  a  part  of  the 

preme  Ct.)  264.  judgment   roll.     Jones  v.    Block,   30 

When  Unnecessary. — Where  the  judge  Cal.  227.    See  also  Hidden  f.  Jordan, 

signs  findings  and    conclusions   sub-  28  Cal.  301. 

mitted  by  counsel,  and   thus  adopts  The    finding  of  the   judge   is  his 

them  as  his  own,  it  is  sufficient  though  single  act,  and  his  signature  and  the 

he  does  not  note  the  disposition  of  filing  with  the  clerk  are  sufficient  to 
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2.  Time  o£ — ^The  time  within  which  findings  should  be  filed  is 
generally  fixed  by  the  statutes  of  the  several  states.*  Such 
statutes  are,  however,  as  a  rule,  directory  and  not  mandatory.* 

XL  COH8T&VCTIOV. — The  findings  of  fact  by  the  court  are  like 
a  special  verdict  of  the  jury,  and  the  rules  applicable  in  con- 
sidering special  verdicts  are  to  be  applied;'  they  cannot  be 
detached  from  each  other,  but  must  be  read  together  for  the 
purpose  of  ascertaining  their  meaning;*  they  must  also  betaken 
in  connection  with  the  pleadings  to  support  the  judgment.* 

Where  a  Finding  Is  Capable  of  Two  Gonstrnotione,  that  one  will  be  given 
it  which  brings  it  within  the  issues  in  the  case.^  ^ 

make  it  matter  of  record.     Reynolds  8.  Barnes  v,  Sabron,  10  Nev.  217; 

t?.  Harris,  8  Cal.  617.  Shelden  v,  Dutcher,  35  Mich.  10  ;Wood 

FlndlngB  are  Not  a  Part  of  tlie  Record  v.  La  Rue,  9  Mich.  160;  Trudo  v.  An- 

vntil  Signed  and  Filed. — Where,  for  the  derson,  10  Mich.  365 ;  Knox  v,  Trafa- 

convenience  of  the  court  and  the  par-  let,  94  Ind.  348. 

ties,  findings  of  fact  and  conclusions  Special  findings  of  fact  are  to  be 
of  law  are  prepared  and  printed,  and  considered  as  in  the  nature  of  a  special 
amendments  thereto  are  |>roposed  and  verdict,  and  construed  by  the  same 
printed,  and,  on  hearing,  the  same  rules.  Nothing  can  be  inferred,  sup- 
are  settled  and  aUowed  bj  the  court,  it  plied^  or  added.  Burk  v.  Webb,  3a 
is  held  that  they  do  not  become  a  part  Mich.  173. 

of  the  record  of  the  court  until,  eifter  4.  Kimball  t;.  Lohmas,  ^i  Cal.  154; 
being  signed  bj  the  judge,  they  are  Polack -&.  McGrath,  38  Cal.  666;  Win- 
filed  in  the  office  of  the  clerk,  and  the  terburn  v.  Chambers,  91  Cal.  170; 
trial  judge  has  a  right  to  change  them  Barnes  v,  Sabron,  10  Nev.  217. 
after  such  hearings,  and  before  they  The  findings  of  a  court  cannot  be 
are  so  signed  and  filed.  Seibert  v,  altogether  detached  from  each  other 
Minneapolis,  etc.,  R.  Co.,  58  Minn.  73.  and  considered  separately.     If  a  par- 

OoBtra. — Where  a  special  finding  of  ticular  finding  is  doubtful  or  obscure, 

facts  in  an  action  at  law  is  filed  by  reference  may  be  had  to  the  others  to 

order  of  the  court  as  a  part  of  the  rec-  ascertain  its  true  meaning.  Millard  v, 

ord,  it  is  very  questionable  whether  it  Hathaway,  37  Cal.  119. 

becomes  strictly  a  part  of  the  record.  A  judge's  finding  of  facts  under  a 

Woolf  V,  Chalker,  31  Conn.  134.  court  rule  must  be  taken  together  as 

1.  Vermule  v,  Shaw,  4  Cal.  316;  a  whole;  and  where  it  states  some- 
Broad  V,  Murray,  44  Cal.  338 ;  Stewart  thing  which  the  other  facts  found  show 
V.  Slater,  6  Duer  (N.  Y.)  83 ;  Burger  he  could  not  have  found  literally  as  a 
T.  Baker,  4  Abb.  Pr.  (N.  Y.  Supreme  fact,  the  Supreme  Court  will  so  con- 
Ct.)  XI ;  Swanstrom  v,  Marvin,  38  strue  it,  if  possible,  as  to  make  the 
Minn.  359;  McCrady  v.  Jones,  36  S.  finding  consistent  as  a  whole.  Mar- 
Car.  136;  Maverick  v,  Burney  (Tex.  quette  First  Nat.  Bank  v,  Crowley,  34 
Civ.  App.  1895),  30  S.  W.  Rep.  566;  Mich.  492. 
Williams  V.  Ely,  13  Wis.  i.  5.  Barnes  v.  Sabron,   10  Nev.  317; 

S.  Broad   v,  Murray,  44  Cal.  338;  Edwards  z;.  Nelson,  51  Mich.  i3i. 

Vermule  v.  Shaw,  4  Cal.  3i6;  Burger  6.  Simpson  v,  Greeley,  8  Kan.  586. 

V.  Baker,  4  Abb.  Pr.  (N.  Y.  Supreme  When  the  language  of  a  finding  is 

Ct.)  11;  McCrady  v,  Jones,  36  S.  Car.  equivocal,  the  construction  which  ac- 

136.  cords  with  the  pleadings  and  supports 

When  a  court,  at  the  conclusion  of  a  the  judgment  should  be  adopted, 
trial,  has  ordered  judgment,  but  omits  Whitlock  v.  Manciet,  10  Oregon  166. 
to  make  and  file  findings  of  fact  and  A  finding  should  afford  the  means  for 
conclusions  of  law  as  prescribed  by  its  own  interpretation  and  for  fixing  its 
Gen.  Stat.  Minn.  1878,  c.  66,  §  343,  own  sense,  and  should  be  sufficiently 
such  findings  and  conclusions  may  be  distinct  and  definite  to  enable  the 
made  and  fifed  by  the  court  after  judg-  court  to  decide  upon  the  proper  judg- 
ment, nunc  pro  tunc,  Swanstrom  v,  ment ;  any  clause  that  is  equally  open 
I,  38  Minn.  359.  to  two  meanings,  one  of  which  imports 
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Wk«n  There  If  Any  Confliet  or  discrepancy  between  general  and 
specific  findings,  the  latter  must  control.^ 

XTT.  AxEHLioarT,  MosmcATiov,  ahd  Cobsectioh.— After  the 
special  finding  of  the  court  is  filed,  and  judgment  rendered,  the 
power  of  the  court  over  it  is  abandoned,*  except  that  the  court 
may,  at  any  time  before  the  close  of  the  term  at  which  judgment 
is  rendered,  grant  a  new  trial.*  The  court  may,  however,  make 
such  modification  or  correction  of  its  findings  before  judgment 
as  shall  make  them  conform  to  the  truth  and  cover  the  issues  in 
the  case.* 

XTTT  Bemedha  fob  Depectiys  FnrBnros— 1.  Generally.— Where 
a  finding  of  fact  is  defective  or  imperfect,  such  defect  or  imper- 
fection  is  to  be  remedied  as  in  the  case  of  a  defective  or 
imperfect  special  verdict.^ 

2.  By  Motion  for  Venire  de  Novo. — ^Where  a  finding  is  defective 
in  form  the  remedy  is  by  motion  for  a  venire  de  novo^    Such 

lawful  and  the  other  unlawful  action,  '*all  the  cases  in  this  court,  holding 

should  be  received  in  the  former  sense,  that  such  amendments  cannot  be  made 

Brown  v.  McHugh,  36  Mich.  433.  to  a  special  finding  after  the  same  has 

1.  Barnes  v.  Sabron,  10  Nev.  217;  been  filed  and  during  the  term,  were 
Oroville  Bank  v.  Lawrence  (Cal.  1894),  overruled  by  this  court  in  Thompson 
37  Pac.  Rep.  936.  V.  Connecticut  Mut.  L.  Ins.  Co.,  139 

2.  Prince  v,  Lvnch,  38  Cal.  528;  Ind.  325.  This  court  held,  in  the  case 
Smith  V,  Taylor,  82  Cal.  533 ;  Levy  v.  last  cited,  that  such  amendments  mar 
Chittenden,  120  Ind.  37 ;  Hartlepp  v,  l>e  properly  made  by  the  trial  court 
Whiteley,  129  Ind.  576;  Wray  v.  Hill,  during  the  term  and  before  the  rendi- 
85  Ind.  546;  Barner  v.  Bayless,  134  tion  of  the  judgment.  There  was, 
Ind.  600;  Hilgenberg  v,  Northup,  134  therefore,  no  error  in  making  such 
Ind.  92;  La  Follette  v.   Higgins,  129  amendments." 

Ind.  412 ;  Tarkington  v. Purvis,  128  Ind.  The    trial   judge  has  the  right  to 

189;  Clark  V.  State,  125  Ind.  i ;  Sharp  change  findings  after  hearing  and  be- 

V,  Malia,  124  Ind.  407.  fore  signing  and  filing  service.    Until 

Nottoe  to  Fartlei. — Even  if  the  trial  such  signing  and  filing  they  are  not  t 

court  has  power  to  substitute   other  part  of  the  record.     Seibert  v.  Minnc- 

findings  of  fact  for  those  which  have  apolis,  etc.,  R.  Co.,  58  Minn.  73. 

been  signed  and  filed,  it  cannot  be  done  Stilkliig  Out  Immateilal  Flndlogs  afttr 

without  notice  to  the  parties  interested.  A4Joiiniment. — ^The  judge    who  tried 

Wunderlin  v.  Cadogan,  75  Cal.  617.  the  cause  has  power,  even  after  the  ad- 

8.  Levy  v,  Chittenden,  120  Ind.  37.  journment  of  the  term,  to  amend  his 

"  A  court  cannot  change  its  findings,  decision   by  striking  out  immaterial 

after  the  entry  of  judgment,  without  findings,  to  prevent  abuse  thereof  in 

granting  a    new  trial,   and   doing    it  other  allegations,  where  no  injury  will 

upon  new  trial."     Smith  t/.  Taylor,  82  thereby  result  to  the  prevailing  party. 

Cal.  533.  See  also  Prince  v.  Lynch,  38  Boyd  v.  Campbell,  12  Misc.  Rep.  (N. 

Cal.  528.  Y.  Super.  Ct.)  351.     See  also  Heath 

In  North  v,  Peters,  138  U.  S.  272,  it  v.  New  York  Bldg.  Loan  Banking  Co., 

was  held  that  the  court  had  authority  84  Hun  (N.  Y.)  302;  Bohlen  v.Metro- 

under  the  Dakota  Code  of  Civil  Pro-  politan  El.  R.  Co.,  121  N.  Y.  546. 

cedure,  after  the  term  had  closed,  to  0.  Bunch  v.  Hart,  138  Ind.  i. 

make  additional  findings  of  fact  in  sup-  6.  Wray  v.   Hill,  85   Ind.  546;  La 

port  of  its  judgment,  upon  a  motion  Follette    v,    Higgins,    129    Ind.  413; 

for  a  new  trial.  Bowen  v,  Swander,  121  Ind.  164;  Nic- 

4.  Smith  V,  Taylor,  82  Cal.  533;  odemus  v.  Simons,  121  Ind.  564;  Louis- 
Calhoun  V.  Gilliland,  2  Wash.  Ter.  ville,  etc.,  R.  Co.  v.  Hart,  119  Ind.  273; 
174;  Dowell  V.Talbot  Paving  Co.,  138  Citizens  Bank  v.  Bolen,  121  Ind.  301; 
Ind.  69Z,  where  the  court  said  that  Roberts  t;.  Lindley,  121  Ind.  56;  Htm- 
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motion,  and  n  t  a  motion  for  a  new  trial,  is  the  proper  remedy 
when  the  finding  is  imperfect,  irregular,  uncertain,  ambiguous, 
or  contradictory.* 

S.  By  Kotion  for  Hew  Trial — Where  the  facts  are  not  correctly 
found,  the  method  of  procedure  is  a  motion  for  a  new  trial.*  A 
motion  f6r  a  new  trial  is  the  proper  remedy  where  the  finding, 
though  in  proper  form,  fails  to  state  such  facts  as  are  necessary  to 
support  the  conclusions  of  law;'  where  the  special  finding  fails 
to  find  all  the  facts  established  by  the  evidence;*  where  the 
finding  is  contrary  to  the  evidence,^  or  without  sufficient  evi- 
dence ;•  or  where  the  finding  is  not  sufficiently  specific.'^ 

XiV.  Waiteb  of  FnnoniGi — Bam  waited. — Findings  may  be 
waived  by  failure  to  appear  at  the  trial,®  by  stipulations  in  writ- 

nton  V.  Bjram,  laa  Ind.  283;  Parker  ner,  loi  Ind.  330;  Sharp  v,  Malia,  194 

V.  Hubble,  75  Ind.   580;  Mitchell  v,  Ind.  407;  Indiana,  etc.,  R.  Co.  v.  Fin- 

Friedlej,  ia6  Ind.  545;  Horton  v.  Has-  nell,  116  Ind.  414. 

tings,  12%  Ind.  103.  5.  Radabaugh  v.   Silyers,   135  Ind. 

A  motion  for  a  venire  de  novo  will  605 ;  Sharp  v.  Malia,  124  Ind.  407 ; 
not  be  granted  unless  the  finding  is  so  Hamilton  v,  Bjram,  12a  Ind.  283 ;  Bart- 
defective  upon  its  face  that  no  judg-  ley  v.  Phillips,  114  Ind.  189;  Levy  v, 
ment  can  be  rendered  upon  it.  Bart-  Chittenden,  120  Ind.  37 ;  Smith  v, 
lej  V.  Phillips,  114  Ind.  189.  James,  131  Ind.  131 ;  Indiana,  etc.,  R. 

The  office  of  a  special  finding  is  to  Co.  v,  Finnell,  116  Ind.  414;  Citizens 

find  the  facts  proved,  but  a  failure  in  Bank  v,  Bolen,  121  Ind.  301 ;  Marshall 

this  respect  is  not  a  defect  on  the  face  v.  Golden  Fleece  Gold,  etc.,  Min.  Co., 

of  the  finding  to  be  reached  by  venire  16  Nev.  156. 

de  novo;  but  when  the  finding  is  on  its  If  there  is  evidence  of  a  fact  which 

face  defective,  a  venire  de  novo  will  lie.  the  court  ought  to  have  found,  but  did 

Brunk  v.  Champ,  88  Ind.  188.  not,  the  remedy  is  by  a  motion  for  a 

Error  in  making  insufiicient  or  in-  new  trial  on  the  ground  that  the  find- 
definite  findings  can  only  be  presented  ing  is  contrary  to  the  evidence.    Quick 
br  a  motion  for  a  venire  de  novo,  v,  Brenner,  loi  Ind.  230. 
Chaplin  v.  Sullivan,  128  Ind.  50.  Where  pertinent  and  material  facts 

Where  a  special  finding  states  facts  are  proven,  but  the  court  does  not  find 

sufiiclent  to  satisfy  the  judgment,  a  upon    them,    and    thereby   impliedly 

venire  de  novo  is  properly    refused,  finds  that  they   are  not  proven,   the 

Knox  V.  Trafalet,  94  Ind.  346.  finding  in  such  respect  is  contrary  to 

Failure  to  Sign  Findings. — Failure  to  law,  as  well  as  contrary  to  evidence, 

sign  being  a  formal  defect,  the  remedy  and  good  cause  arises  therefrom  for  a 

is  by  a  motion  for  a  venire  de  novo,  new  trial.     Gray  v.    Taylor,   a    Ind. 

Ferris  v,  Udell,  139  Ind.  579.  App.  155. 

1.  Brunk  v.  Champ,  88  Ind.  188;  6.  Hathaway  x/.  Ryan,  35  Cal.  188; 
Hull  V.  Louth,  109  Ind.  315.  Prince  v.    Lynch,  38  Cal.  528.    See 

Where  a  special  finding  is  so  indefi-  also  Carpentier  v.  Gardiner,  29  Cal. 

nite,  by  reason  of  an  omission  to  find  163;  Calderwood  v.  Pyser,3i  Cal.  337; 

the  facts,  that  it  is  incapable  of  sup-  Indianapolis  Cabinet  Co.  v.  Tucker, 

porting  any  conclusions  of  law,  or  of  89  Ind.  601 ;  Hilgenberg  v.  Northup, 

forming  the   basis   of   any   issue   in-  134  Ind.  92. 

volved,    a    venire  de  novo  should   be  7.  Clark  v.  State,  125  Ind.  x ;  Tewks- 

granted.    Cottrell  v.  Nixon,  109  Ind.  bury  v.  Howard,  138  Ind.  103. 

378.  8.  Eltzroth  v,   Ryan,   91  Cal.  58^1; 

2.  Wray  V.  Hill,  85  Ind.  546.  FinCher  v.  Malcolmson,   96  Cal.  38; 
S.  Hamilton  V.  Byram,  122  Ind.  283 ;  Cole  v.  Custer  County  Agricultural, 

Radabaugh  v.  Silvers,  135  Ind.  605.  etc.,  Assoc,  3  S.  Dak.  272. 

4.  Deeter  v.  Sellers,  102  Ind.  458;  Where,    upon    the   day  set  for  the 

CrawfordsviUe    First    Nat.    Bank    v,  trial  of  a  cause,  an  attorney  appeared 

Carter,  89  Ind.  317 ;  Qjiick  v,  Bren-  for  the  defendant  only,  for  the  special 
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ing  filed  with  the  clerk,*  or  by  oral  consent  in  open  court  entered 
in  the  minutes  *     Mere  silence  does  not  constitute  a  waiver,* 
nor  does  the  giving  of  a  notice  of  motion  for  a  new  trial* 
Pnramptioa  of  WaiTor. — See  article  APPEALS,  vol.  2,  p.  491. 

ZY.  Effect  of  FnnonrcHi— Covclitiivehehl— The  findings  of  a 

trial  court  in  actions  at  law  stand  in  place  of  the  verdict  of  a 
jury,*  and  if  there  is  any  legal  evidence  to  sustain  them  they  will 
not  be  reviewed  on  appeal.* 

XVL  PBSsuicpTioirs  AB  TO  FnTDivcHi.— See  article  Appeals,  voL 
2,  p.  486. 

XVH  ESBOB  nr  FnrDnros. — See  article  APPEALS,  vol.  2,  p.  584. 

XvuLL  ExGEPTiOHB  AiTD  Objegtiohs  TO  FnTDDTas. — See  article 
Exceptions  and  Objections,  antey  p.  153. 

XDL  Appeal  fbox  FnmiiroB. — As  a  rule,  no  appeal  will  lie 
from  the  mere  conclusions  of  law  or  findings  of  fact  of  a  court 
trying  a  case  without  a  jury.'' 

purpose  of  moving  for  a  continuance,  X.  Dougher^  v.  Friermuth,  68  Cai. 

and  then  withdrew  from  the  case,  and  240 ;  Cole  v.  Custer  County  Agricul- 

the  judgment   recites  that  the  cause  tural,  etc.,  Assoc,  3  S.  Dak.  272. 

came  on  regularlj  for  trial,  the  plain-  3.  Cal.  Code  Civ.  Pro.,  $  654. 

tiff  appearing  by  his  attorney,  and  the  S.  King  County  v.  Hill,  i  WaA. 

defendant  not  appearing,  either  in  per-  404;  Meeker  v.  Gilbert,  3  Wash.  Tcr. 

son  or  by  his  attorney,  and  thereby  369. 

waiving    findings   in   the  cause,    the  4.  Savings,  etc.,  See.  v.  Thome,  67 

judgment  will  not  be  reversed  because  Cal.  53. 

of  the  failure  of  the  court  to  make  6.  See  article  Appeals,  vol.  a,  p.  396. 

findings.    Eltzroth    v.  Ryan,  91  Cal.  6.  See  article  Appeals,  vol.3,  p. 39S. 

5^  T.  See  article  Appeals,  vol.  3,  p.  %• 
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FINES  AND  COSTS   IN  CRIMINAL  CASES. 

By  John  Lkhman. 

I  IkTBOBirCTOBT,  954. 

1.  Definition  and  Nature  of  Fines ^  954. 

2.  Definition  and  Nature  of  Costs,  955. 

U  Practice  BELAXDre  to  Fiheb,  957. 

1.  J^esence  of  Accused  in  Court,  957. 

2.  Verdict,  fudgment,  and  Sentence,  959. 

a.  Necessity  of  Verdict  or  Finding  of  Guilty,  959. 

b.  Province  of  Court  and  fury — Assessment  of  Fine,  959. 

c.  Sufficiency  of  fudgment,  960. 

(i)   Certainty,  960. 

(2)  Committal  until  Payment  of  Fine,  961. 

(3)  fudgment  in  Excess  of  Authority,  962. 

(4)  Alternative  Punishment,  963. 

(5)  Ag^i^st  foint  Defendants,  963. 

3.  Enforcement  of  Fines,  964. 

a.   Capias  pro  Fine  or  Execution,  964. 
h.  Execution  after  Imprisonment,  966. 

c.  Imprisonment  and  Execution  Concurrently,  966. 

d.  Application  of  Money  Deposited  cls  Bail,  967. 

e.  Imprisonment  to  Enforce  Fine,  967. 
x)  Statutory  Authority — Constitutionality,  967. 

(2)  Fine   and   Imprisonment  as  Punishments — Imprison' 
ment  for  Fine,  968. 

(3)  Discretion  in  Ordering  Imprisonment,  969. 

(4)  For  Violation  of  Municipal  Ordinances,  969. 

(5)  Sentence  to  Labor,  970. 

(6)  Term  of  Imprisonment,  970. 
/.  Discharge  of  Liability  for  Fine,  gy  I, 
g.  Relief  against  Imprisonment,  972. 

4.  Action  for  Recovery  of  Fine,  974. 

a.  Generally,  974. 

b.  Statutory  Distribution  of  Fine,  976. 

5.  Correction  of  Errors,  976. 

a.  When  Appeal  Lies,  976. 
(i)  On  Final  fudgment,  976. 
(2)  furisdictional  Matters,  977. 

b.  Objections  Not  Available  to  Defendant^  977. 

c.  Review  of  Discretion,  x^^T, 

d.  Appeal  to  Inferior  Courts  of  Appellate  Jurisdiction^  977. 

e.  Judgment  on  Appeal,  978. 
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in.  Pkaotigb  Bslativo  to  Costs,  979. 

1.  Taxation  of  Costs ,  979. 

a.  Costs  Taxable  Gemralfy,  979. 

b.  By  Wham  Taxed,  980. 

2.  Plurality  of  Costs  and  Fees,  980. 

a.  Under  foint  Indictment,  980. 

b.  Under  Several  Counts  against  One  Defendant,  980. 

3.  Witness  Fees,  981. 

4.  Rules  Applying  to  Taxation  against  Prosecution,  982. 

a.  Generally,  982. 

b.  Costs  Confined  to  Those  of  Prosecution,  982. 

(i)  Generally,  982. 

(2)   Taxation  of  Defendant* s  Costs,  983. 

c.  Effect  of  Disposition  of  Cause  without  Trial,  983. 

5.  Taxation  against  Prosecuting  Witness,  984. 

6.  Taxation  of  Costs  against  Defendant,  986. 

7.  fudgment,  989. 

a.  Generally,  989. 

b.  Sufficiency  of  fudgment,  989. 

(1)  Designation  of  Amount,  989. 

(2)  Under  foint  Indictment,  989. 

(3)  Judgment  of  Imprisonment  for  Costs,  990 

c.  Effect  of  Judgment  as  a  Uen,  990. 

8.  Costs  on  Change  of  Venue,  991. 

9.  Enforcement  of  Payment  of  Costs,  99 1 . 

a.  Execution,  991. 

b.  Imprisonment  for  Costs,  992. 
10.   Correction  of  Errors,  i^^, 

a,  Relaxing  Costs,  994. 

b.  Correction  of  Erroneous  Judgment,  ^^, 

lY.  Bsmssioir  of  Edtes  and  Costs— Paxdov,  997. 

1,  Remission  of  Pines,  997. 
•     .a.  Authority,  997. 

b.  Remission  of  Fine  by  Executive  Pardon,  998. 

c.  Effect  of  Remission  upon  Vested  Rights,  999. 

2.  Remission  of  Costs — J^ect  of  Pardon,  999. 

CROSS-REFERENCE. 
As  to  the  General  Principles  of  Costs,  see  article  COSTS,  vol.  5,  p.  100. 

L  Iktbobvgtobt — 1.  Definition  and  Hature  of  lines. — A  fine  is  a 
sum  of  money  imposed  by  a  court,  according  to  law,  as  a  punish- 
ment  for  the  violation  of  a  penal  statute.* 

1.  Atchison,  etc.,  R.  Co.  v.  State,  22  Xnterest  on  Judgment. — ^As  the  jade- 
Kan.  I ;  State  v.  Steen,  14  Tex.  398 ;  ment  of  fine  Is  an  end  of  the  proceed- 
Smith  V,  State,  23  Ind.  133.  ings  it  does  not  bear  interest  for  the 

'*  A  fine  signifieth  a  pecuniary  pun>  state  has  no  power  to  impose  additional 

ishment  for  an  offense  or  a  contempt  punishment  after  judgment    State  v. 

committed  against  the  king.'*     x  Coke  Steen,  14  Tex.  398. 

Litt.  126^.  THa  Word  "  ForfUtnxo,"  when  used  to 

The  word  **  fine,"  from  finis^  im-  denote  a  punishment  for  a  statntorr 

ports  an  end  of  the  proceeding  for  the  agreement,  is  equivalent  to  the  word 

offense.     Co.  Litt.  126;  State  v,  Steen,  "  fine."  Ex  p.  Alexander,  39M0.  ApP- 

14  Tex.  398.  109 ;  Com.  v.  Avery,  14  Bush  (Ky.)  ^ 
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3.  Definition  and  Katnre  of  Cotts. — Costs  in  criminal  proceedings 
are  those  charges  fixed  by  law  which  have  been  necessarily 
incurred  in  the  prosecution  of  one  charged  with  crime,  as  com- 
pensation to  officers  for  their  services,  and  disbursements  to 
witnesses  for  their  testimony.* 

sutntery  Creation. — Costs  were  not  known  at  the  common  law, 
and  therefore  authority  for  both  their  existence  and  their  proper 
character  must  be  found  under  statutory  enactment  in  each 
state  in  which  they  may  be  the  subject  of  adjudication,*    Such 

In  Lancaster  v,  Richardson,  4  Lans.  Fine  fat  Nonpayment  of  Debt. — An  act 

(N.  Y.)  140,  the  court  distinguished  which  provides  that  any  person,  firm, 

between  a  penalty  and  a  fine  in  that  corporation,  or  company,  refusing  to 

**a  penalty  is  a  sum  of  money  which  cash  any  check  or  script  of  its  own 

the  law  exacts  the  payment  of,  by  way  which  may  be  presented  within  thirty 

of    punishment   for    doing  some   act  days  after  its  date  of  issuance,  shall  be 

which  is  prohibited,  or  omitting  to  do  guilty  of   a  misdemeanor,  and  upon 

some  act  which  is  required  to  be  done ;"  conviction  shall  be  fined,  etc.,   is  in 

and  ^  a  fine  is  a  sum  of  money  exacted  of  violation  of  the  fundamental  law  of  the 

a  person  guilty  of  a  misdemeanor  or  a  land,  because  the  enforcement  of  the 

crime,  the  amount  of  which  may  be  fine  may  be  by  imprisonment,  which 

fixed  by  law  or  left  in  the  discretion  of  would    be    imprisonment     for    debt, 

the  court;"  and  held  that  imprison-  State  v.  Paint  Rock  Coal,  etc.,  Co.,  92 

ment  was  not  in  any  legal  sense  a  pen-  Tenn.  82. 

alt  J.    This  conclusion  was  reached  to  1.  Dane  v.   Loomis,  51   Ala.    487 ; 

support  the  right  of  trustees  of  the  vil-  Davis  v.  State,  33  Ga.  531 ;  Albertson 

lage  of  Lancaster  to  make  a  certain  by-  v,  Kriechbaum,  65  Iowa  17 ;  State  v, 

law,  where  the  charter  of  said  village  Belle,  92  Iowa  258 ;  Swartzell  v.  Rogers, 

authorized  them  to  pass  by-laws  to  pre-  3  Kan.  380. 

vent  injury  to,  or  the  destruction  of,  8.  Alabama, — State  v.   Brewer,    59 

shade  trees  planted  along  the  streets  Ala.  134;  Bradley  v.  State,  69  Ala.  310; 

and  sidewalks,  and  to  impose  a  pen-  Dawson  v.  Matthews,  105  Ala.  488. 

alty  therefor,  but  forbade  them  to  im-  Arkansas.— ^XSite  v,   Blackburn,  61 

pose  a  penalty  for  any  act  which  was  Ark.  407. 

prohibited  and  for  the  doing  of  which  a  Colorado. — Larimer  County  v,  Lee, 

penalty  was  prescribed  by  a  state  stat-  3  Colo.  App.  177. 

ute.     By  the  New  York  Laws  of  1853,  Georgia. — Peters    v.    State,  9    Ga. 

C- 573.  it  was  provided  that  any  person  iii;   Stamper   v.  State,   11   Ga.  643; 

who  should  maliciously  or  wantonly  Officers  of   Court  v.  Wyatt,  62  Ga. 

injure  or  destroy  an  ornamental  tree,  172. 

etc.,  should  be  deemed  guilty  of  amis-  Illinois. — Moore  v.   People,  37  111. 

demeanor,  and  should  be  punished  by  App.  644. 

a  fine  or  imprisonment,  or  both,  etc.  Indiana. — Ex  p.  Harrison,   xi2  Ind. 

The  court  held  that  the  state  statute  329. 

imposing  a  fine  or  imprisonment  was  Kansas.  —  State    v,    Campbell,     19 

not  a  statute  creating  a  penalty,  and  Kan.  481. 

was  not  therefore  within  the  purview  Michigan. — Booth  v,    McQueen,  i 

of  the  prohibition  against  the  power  of  Dougl.  (Mich.)  41. 

the  village  as  contained  in  its  charter.  Missotiri.—St&te  v.  Oliver,  116  Mo. 

See  also,  in  this  connection,  infra^  II.  188 ;  Steele  v.  Wear,  54  Mo.  531 ;  In  re 

4.  Action  for  Recovery  of  Fine.  Green,  40  Mo.  App.  491, 

Bffeot  of  Character  of  Action  in  Which  Nebraska.  —  Dodge       County      v, 

the  Fine  It  Becoverable. — It  makes  no  Gregg,  14  Neb.  310. 

difference  that  the  penalty  imposed  for  New  Hampshire. — State  v.  Kinne, 

the  violation  of  a  statute  is  recoverable  41  N.  H.  238. 

in  a  civil  action.    Atchison,  etc.,  R.  New  Jersey. — State  t^.  Walsh,  44 N. 

Co.  V,  State,  22   Kan.   16.    But  see  J.  L.  470. 

Lancaster  v,  Richardson,  4  Lans.  (N.  New  Tork. — People  v,  Gil  more,  88 

Y.)  140.  N.  Y.  629. 
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statutes  must  control  in  their  disposition.^ 

Strict  Oonstraetioa  of  Statute. — It  has  been  held,  in  cases  where  costs 

were  regarded  in  the  nature  of  a  penalty,  that  the  statutes  giving 
them  were  not  to  be  extended  in  their  application,  but  must  be 
strictly  construed.* 

North  Carolina, — State  v,  Manuel,  The  statute  of  Caiifornia  of  iS6^o, 

4  Dev.  &  B.  Lr.  (N.  Car.)  20.  fixing  the  fees    of    district  attorneys 

Oregon, — Wood  v.  Fitzgerald, 3  Ore-  upon  conviction  had  for  misdemean- 

gon  584.  ors,    applies    onlj    to    misdemeanors 

Pennsylvania. — Com.  v,  Buccieri,  defined  as  such  bj  the  general  laws  of 

153  Pa.  St.  570.  the  state.  A  district  attorney  is,  there- 

Tennessee,  —  Mooneys    v.   State,  2  fore,  not  entitled  to  fees  for  prosecut- 

Yerg.  (Tenn.)  578;  Tucker  v.  State,  2  ing  an  offender  convicted  of  violating 

Head  (Tenn.)  555;  State  v.  Barton,  3  a  city  ordinance,  even  if  the  offend 

Humph.  (Tenn.)  13;  Prince  v.  State,  be  called  a  misdemeanor  and  prose- 

7  Humph.  (Tenn.)  137 ;  State  v,  Wor-  cuted  in  the  name  of  the  people  of  the 

mick,   z   Lea  (Tenn.)  559;    State    v.  state.   Pillsburyv.  Brown,  47  Cal.478. 

O' Haver,  15  Lea  (Tenn.)  47;  Morgan  1.  Aipreement  for  TaxattonCoiitraiyto 

V,  Pickard,  86  Tenn.  210.  Statute. — Where  a  fee  is  provided  for 

Utah, — People  y.  Clayton,  5  Utah  the  prosecuting  attorney  for  a  convic- 

598.  tion  for  a  misdemeanor,  and  a  smaller 

Wisconsin. — ^Noyes  v.  State,  46  Wis.  fee  for  an  acquittal,  and  the  defendant 

252 ;    Crocker  v.    Brown    County,  35  is  acquitted  of  such  a  charge,  the  fee 

Wis.  284.  allowed  for  the  conviction  under  the 

At  Common  Law  each  party  except  the  statute  cannot  be  taxed  in  favor  of  the 

sovereign  is  liable  for  his  own  costs,  prosecuting  attorney  upon  his  agree- 

Dodge  County  v.  Gregg,  14  Neb.  310.  ment  to  the  verdict  of  not  guilty  upon 

The  authority  to  tax  costs  and  dis-  condition  that  the  fee  for  a  verdict  of 
bursements  eo  nomine  in  favor  of  the  guilty  should  be  taxed.  State  v. 
prevailing  party,  in  the  English  courts,  Bachman,  6  Lea  (Tenn.)  649.  Nor  can 
is  found  in  the  Statute  of  Gloucester,  the  costs  be  made  the  subject  of  agree- 
6  Edw.  L,  c.  I,  and  in  the  Statutes  23  ment  between  the  court  and  the  con- 
Hen.  Vni.,  c.  15;  4  Jac.  I.,  c.  3;  8  &  9  vict,  or  between  the  prosecuting  oflScer 
Wm.  HL,  c.  II,  and  4  &  5  Anne,  c.  16,  and  the  convict.  Murphy  v.  People, 
and  the  various  amendments  thereto.  3  Colo.  147. 
Wood  V.  Fitzgerald,  3  Oregon  584.  What  Statute,  In  Point  of  TSme,  Oon- 

ProoeodlngsiinderOneof  TwoStatatOB.  trols. — In  Caldwell  v.  State,  55  Ala. 
—When  the  prosecuting  officer  has  his  133,  it  was  held  that  a  statute  passed 
election  to  proceed  against  a  defendant  after  the  commission  of  an  ofFense, 
under  either  one  of  two  statutes,  in  and  increasing  the  costs  of  conviction 
both  of  which  the  fees  are  expressly  of  such  an  offense,  increased  the  pun- 
provided,  and  he  elects  to  proceed  un-  ishment  on  nonpayment  thereof,  and 
der  one  of  such  statutes,  he  is  not  enti-  therefore  was  ex  fost  facto  as  to  past 
tied  to  have  a  fee  as  for  a  conviction  offenses.  See  further  McBryde  v.  State, 
under  the  other.  ^*/.  Tompkins,  58  34  Ga.  204. 
Ala.  73.  In  People  v.  Clayton,  5  Utah  598,  it 

Fees  for  Different  Orades  of  Crimes. —  was  held  that  costs  should  be  allowed 

A  solicitor  is  not  entitled  to  a  fee  of  under  the  statute  in  force  at  the  time 

ten  dollars  upon  the  conviction  of  a  the  right  to  them  accrued, 

receiver  of  stolen  goods,  such  receiv-  In  State  v.  Walker,  80  Mo.  613,  it 

ing  being  a  misdemeanor  for  convict-  was  held  that  the  statute  creating  cer- 

ing  of  which  only  four  dollars  is  pro-  tain  expenditures  costs  would  not  have 

vided.     State  v.  Tyler,  85  N.  Car.  569.  a  retroactive  effect  so  as  to  entitle  the 

When  the  prosecution  is  for  a  felony  officer  thereto  when  his  services  were 
and  the  conviction  of  only  a  misde-  performed  before  the  passage  of  the 
meanor  is  included  therein,  only  such  act.  Distinguishing  State  v.  Holla- 
costs  are  taxable  as  would  have  been  day,  70  Mo.  137. 
taxable  had  the  prosecution  been  for  a.  Alabama. — Dent  t'.  State,  42  Ala. 
the  misdemeanor.  State  v.  Granville,  514;  Ex  p.  Tompkins,  58  Ala.  71 ;  Till* 
36  Kan.  158.  man  v.  Wood,  58  Ala.  578;  State  t'. 
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Comprehensiye  Meaning. — By  statutory  enactment,  the  term  **  costs 
has  been  enlarged  in  certain  instances  to  include  all  the  expenses 
attendant  upon  the  conduct  and  maintenance  of  the  machinery 
for  the  detection,  prosecution,  and  punishment  of  criminals.* 

Selatlon  of  Fees,  Fines,  and  Costs. — Though  fees  and  costs,  strictly 
speaking,  are  not  the  same,  the  former  may  be  embraced  in  the 
latter  under  a  statute  making  particular  fees  taxable  costs.* 
Nor  are  costs  either  fees  or  forfeitures,*  and  they  do  not  tend  to 
enlarge  a  fine.* 

H  Paactice  BELAinre  to  Fikes — 1.  Presence  of  Accnied  in 
Cronrt — Trial. — When  the  penalty  which  may  be  imposed  upon 
conviction  of  a  misdemeanor  does  not  extend  to  the  infliction  of 

Brewer,  59  Ala.  130;  Kahn  v.  Locke,  Ala.   4S8;   Bradlej  v.  State,  69  Ala. 

75  Ala.  332;  Shields  v.  Sheffield,  79  318. 

Ala.  96;  Skinner  v.  Dawson,  87  Ala.  Statutes  WHich  AUow  Fees  to  sheriffs 

348 ;  Banks  v.  State,  96  Ala.  41 ;  Daw-  and  other  officers  for  services  rendered 

son  V.  Matthews,  105  Ala.  488.  in   the   prosecution   bj  the  state  for 

Arkansas, — Fanning    v.    State,    4.7  criminal   expenses,  etc.,   are   statutes 

Ark.  442;  State  v.  Blackburn,  61  Ark.  which  give  costs  and  must  be  strictly 

407.  construed.    State  v.  Brewer,  59  Ala. 

Georgia. —  Walker  v.    Sheftall,   73  134. 

Ga.  807.  8.  Edwards  v.  State,    12  Ark.   125 ; 

Missouri, — State  v.  Oliver,  116  Mo.  People  v,  Wayne  County,  8  Mich.  393. 

188.  Oosts  are  Not  Xntended  as  a  Part  of  the 

Oregon. — Jackson  z\  Siglin,  10  Ore-  Pnnlahment,  as  that  object  may  be  ac- 

gon93.  complished  by  fine  or  imprisonment, 

Pennsylvania. — Irvin   v.  Northum-  or  both.     Fanning  v.   State,  47   Ark. 

berland  County,  i  S.  &  R.  (Pa.)  505;  44.2;  Wellington  v.  State,  52  Ark.  419; 

Com.  V.  Tilghman,  4  S.   &  R.  (Pa.)  State  v.  Jackson,  46  Ark.  137 ;  Anglea 

127;  Ramse>'  v.  Alexander,  5  S.  &  R.  v.  Com.,  10  Gratt.  (Va.)  700. 

(Pa.)  344;  Com.  7'.  Johnson,  5  S.  &  R.  4.  Pnnlsluneiit  Not  Rendered  ExoesslTe 

(Pa.)  195;  Clemens  v.  Com.,  7    Watts  by  Imposition  of  Costs. — Where  a  de- 

(Pa.)  485.  fendant  is  required,  upon  conviction  of 

1.  Hempstead  County  v.  Royston,  58  a  misdemeanor,  to  pay  the  costs  in 
Ark.  113;  Buckman  v,  Alexander,  24  addition  to  the  maximum  fine  which 
Fla.46;  Statei'.  Reinhart,92  Tenn.  270.  may  be  imposed,  the  requirement  as 

Costs  in  Criminal  Proceedininsi  Diflbr  to  the  payment  of  costs  will  not  make 

finom  Those  in  Civil  Actions  in  that  in  the  the  punishment  excessive.     Phillips  v, 

latter  they  are  an  allowance  made  to  a  State,  95  Ga.  478. 

party  in  a  suit  to  reimburse  him  for  Effect  upon  Jurisdiction. — Where  the 

his  expenditures  in  the  conduct  thereof,  jurisdiction  will  be  defeated  on  account 

Musser  v.  Good,  11  S.  &  R.  (Pa.)  247;  of  the  amount  of  the  fine  which  may 

Tillman  v.  Wood,   58  Ala.  578.    See  be  imposed,  the  deficiency  of  the  fine 

article  Costs,  vol.  5,  p.  100.  cannot  be  supplied  by  the  costs.  State 

2.  **  By  the  Common  Law  costs  and  fees  v.  Monasterio,  4  La.  Ann.  380.  And 
were  difTerent  in  their  nature.  The  the  jurisdiction  cannot  be  lost  on  ac- 
one  was  an  allowance  to  R/>ar/y  for  ex-  count  of  the  power  to  impose  costs  in 
penses  incurred  in  litigation;  the  other  addition  to  the  fine.  Faulks  v.  People, 
compensation  to  an  officer  for  services  39  Mich.  200. 

rendered  in  the  progress  of  a  cause.  In  But  it  has  been  held  that  in  a  suit  to 
reference  to  criminal  prosecutions  es-  enforce  a  judgment  for  a  fine  and  costs, 
pecially,  our  statutes  do  not  observe  the  costs,  when  included  in  the  judg- 
the  distinction  between  costs  and  fees,  ment,  are  a  part  of  it,  and  the  whole 
All  the  taxable  costs,  except  witness  amount  taken  together  should  be  con- 
fees,  consist  of  fees  fixed  by  statute  for  sidered  in  deciding  the  question  of 
services  rendered  by  the  ofiicers  of  jurisdiction.  State  v»  McC^ulloch,  77 
court."     Dawson   v.    Matthews,    105  Iowa  450. 
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imprisonment  or  other  corporal  punishment,  the  accused  may  be 
tried  in  his  absence,^  though  appearance  by  attorney  or  other 
constructive  appearance  is  sometimes  required,* 

Bentenoo. — It  may  also  be  stated,  as  a  rule  of  general  application, 
that  the  presence  of  the  accused  is  not  necessary  for  the  purpose 
of  sentence  or  judgment  for  misdemeanors  which  are  punishable 
only  by  fine.* 

1.  Bridges  v.  State,  38  Ark.  510;  Ball  for  Fine  and  CkMrte. — In  Indiana 
Sweedent;.  State,  19  Ark.  205;  Bloom-  it  was  held,  under  Crizn.  Code,  §  95 
ington  V.  Heiland,  67  111.  280;  Steele  <2  G.  &  H.),  that  one  charged  with  an 
V,  Com.,  3  Dana  (Ky.)  84;  Canada  v.  offense  punishable  bj  fine  could  not 
Com.,  9  Dana  (Kj.)  304;  Johnson  v.  be  tried  Jn  his  absence,  unless  some 
Com.,  I  Duv.  (Ky.)  244;  Com.  responsible  person  became  bail  for  the 
V,  Crump,  I  Va.  Cas.  173;  Pifer  v.  payment  of  the  fine  and  costs.  Luther 
Com.,  14  Gratt.  (Va.)  710.  v.  State,  27  Ind.  47. 

In  Arkansas  it  is  said  that  while  the  8.  For  a  full  treatment  of  this  sub- 
court  might  allow  such  atrial  in  the  ject,  see  article  Sentence  ;  in  addition 
absence  of  the  defendant,  the  practice  to  which  see  also  Warren  v.  State,  19 
was  not  to  be  recommended.  Griffin  Ark.  214,  68  Am.  Dec.  214;  Hollidaj 
V,  State,  37  Ark.  442.  v.  People,  9  111.  11 1;  Bloomington  f. 

Oalifonkl&. — In  People  v.   Ebner,  23  Heiland,  67  III.  280;  Brooks  i'.  People, 

Cal.  158,  it  was  held  that  the  presence  88  111.  327 ;  Harris  v.  People,  130  111. 

of  the  accused  at  the  trial  of  a  charge  457;    State. t;.   Hughes,  4  Iowa  554; 

against  him  for  a  misdemeanor  was  not  Steele  v.  Com.,  3  Dana  (Ky.)  85 ;  Peo- 

necessary  under  the  statute,  and  it  did  pie  v.  Winchell,  7  Cow.  (N.  Y.)  525; 

not  appear  that   the   statute   applied  Son  v.  People,  12  Wend.  (N.  Y.)  344; 

only  to  charges  punishable  by  fine.  People    v.    Taylor,    3   Den.   (N.  Y.) 

Pnnlslimeiitl^Fine  andlmpilBOiimeiit.  98;  People  v,  Clark,  i  Park.  Cr.  Rep. 

— Where  the  punishment  is  either  by  (N.  Y.  Supreme  Ct.)  360;  Sawyer  r. 

fine  or  imprisonment,  or  both,  the  trial  Joiner,  16  Vt.  498;  Com.  v.  Crump,  i 

cannot  be  had  in  the  absence  of  the  de-  Va.  Cas.  172. 

fendant.  Lawn  t^.  People,  11  Colo.  343.  Judgment   bj   Default  and  Trial  I17 

See  also  Sturgeon  v.  Gray,  96  Ind.  106.  Jozy. — In  Com.  r.  Cheek,  i  Duv.  (Kj.) 

Waiver  of  Presence. — The  presence  of  27,  it  was  held  that  where  the  defend- 

the  defendant  at  the  trial,  when  the  ant  did   not  appear  when  called,  the 

offense  with  which  he   is  charged  is  court  might  pronounce  judgment  as 

punishable  wholly  or  in  part  by  im-  by  default,   the   exact   penalty  being 

prisonment,  cannot  be  lawfully  waived,  fixed  by  statute. 

Cain  V,  State,  15  Tex.  App.  41.  But  where  a  jury  is  necessary  under 

But  where  the  imprisonment  which  the  statute,  a  definite  penalty  not  being 

might   be  imposed  is  not  by  way  of  fixed,    it   must  be   called   to  try  the 

punishment,  the  presence  of  the  ac-  charge  and  not  merely  to  assess  the 

cused  is  not  necessaxy.     £x/.  Tracy,  fine.     Canada  v.  Com.,  9  Dana  (Ky.) 

35  Vt.  93.  304. 

2.  Presence  by  Attorney. — A  party  Execution  or  Oapias  pro  Pine. — Upon 
may  be  allowed  to  plead  by  attorney  conviction  in  the  absence  of  the  de- 
on  a  charge  involving  a  misdemeanor  fendant,  fi.  fa.  may  go  against  him. 
punishable  by  fine,  and  the  trial  may  Steelet;.  Com.,  3  Dana  (Ky.) 84;  Bloom- 
proceed  in  the  absence  of  the  accused,  ington  v,  Heiland,  67  111.  280.  Seei'is- 
State  V.  Reckards,  21  Minn.  47;  U.  S.  fra^  II.  3.  Enforcement  of  Fines, 

V.  Leckie,  i  Sprague  (U.  S.)  227 ;  Rex  Sentence  of  Fine  and  muiiiaonmeiit— 

V.  Boltz,  5  B.  &C.  334,  II  E.  C.  L.  247;  Good  as  to  Ane. — ^A  sentence  directing 

Rex  V,  Constable,  7  D.  &  R.  663,  16  the  payment  of  a  fine,  and  ordering  the 

E.  C.  L.  312.  defendant  to  be  imprisoned  until  the 

But  it  is  also  held  that  after  counsel  same   is   paid,  cannot  be  imposed  in 

has  appeared  the  trial  may  proceed  the  absence  of  the  defendant.    Grini 

without  the  presence  of  either  the  ac-  7'.  Reinbold,  13  Pa.  Co.  Ct.  Rep.  545. 

cused  or  his  counsel.    £x  p,  Tracy,  25  .  In  Young  v.  State,  39  Ala.  357,  « 

Vt.  93.  fine  and  imprisonment  were  imposed 
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2.  Verdict,  Judgment,  and  Sentence.  (See  also  article  Sen- 
tence.)— a  Necessity  of  Verdict  or  Finding  of  Guilty.— 
A  judgment  for  a  fine  must  be  supported  by  sufficient  verdict  or 
finding  that  the  defendant  is  guilty  of  the  offense  for  which  he 
is  sentenced.^ 

d.  Province  of  Court  and  Jury — Assessment  of  Fine. — 

At  common  law  the  fine  as  a  penalty  for  misdemeanor  is  assessed 
by  the  court.*  But  at  this  jdate  the  province  of  the  court  and 
jury  in  respect  of  the  assessment  of  the  fine  is  not  the  same  in 
every  state,  as  the  duty  or  authority  in  that  regard  has  been 
variously  delegated  to  the  jury  by  statutes  peculiar  to  the  several 
states;'  and  the  adjudication  of   questions   incident  to   such 

upon  the  defendant  in  his  absence,  Clarloal  Biror  In  Plmuieiflosjr. — If  the 
and  the  judgment  was  affirmed  as  to  word  **find"  is  used  in  the  verdict  in- 
the  fine  and  reversed  as  to  the  impris-  stead  of  the  word  **fine,"  such  an 
onment.  error  will  not  vitiate  the  verdict,  be- 
lt has  also  been  held  that  it  is  not  cause  it  is  susceptible  of  no  other 
necessary  that  the  defendant  should  be  meaning  than  that  a  fine  is  assessed, 
present  simply  because  the  court  has  a  Bland  v.  State,  4  Tex.  App.  15. 
discretion  to  sentence  him  to  corporal  AbbrerUtion  ''Ddla."  fiur  *'I>ollan." — 
punishment;  because,  as  stated  by  the  The  abbreviation  <*dol8."  is  well  un- 
court,  "  the  rule  is  that  such  sentence  derstood  to  mean  "  dollars,"  and  the 
shall  not  be  imposed  in  his  absence,  use  of  the  word  in  assessing  a  fine  will 
Ajb  the  sentence  in  this  case  will  be  a  furnish  no  objection  to  the  verdict, 
fine  merely,  the  defendant  need  not  be  Short  v.  State  (Tex.  Crim.  App.  1895), 
brought  into  court."  People  v.  Tay-  39  S.  W.  Rep.  107a. 
lor,  3  Den.  (N.  Y.)  98,  note.  See  also  *'  Pnnlslmient "  for  •*  Fine."— When 
Harris  v.  People,  130  111.  457.  the  jury  find  the  defendant  guilty,  and 
In  Texas  the  necessity  of  the  pres-  assess  the  ^'punishment "  at  a  certain 
ence  of  the  defendant  when  he  is  sen-  sum  instead  of  assessing  the  '*  fine," 
tenced  to  imprisonment,  in  default  of  the  verdict  is  not  bad  on  account  of  the 
payment  of  a  fine,  was  obviated  by  use  of  the  word  ^'punishment,"  and 
statute.  Terry  v.  State,  30  Tex.  App.  the  defendant  is  not  prejudiced  by  the 
408.  use  of  the  synonymous  words.     Begg^ 

ftwwnea  of  Attomoy. — Under  a  for-  v.  State,  122  Ind.  54. 

mer    statute    in    New   Tork^  it   was  Flea  of  Quilty — Finding, — Upon    a 

held  Uiat  a  judgment  could  not  be  pro-  plea  of  guilty,  the  court  has  only  to 

Dounced  against  a  defendant   in  his  fix  the  amount  of  punishment  and  ren- 

absence,   unless  an  attorney  specially  der  judgment  or  sentence  therefor,  as 

authorized  by  him  to  receive  it  should  the  defendant  by  his  confession  makes 

be  present  for  that  purpose.*  People  v,  a    finding     unnecessary.    Griffith    v. 

'PetTj^  2  Hilt.  (N.  Y.)  525.  State,   36  Ind.  406.     See  also  article 

Preeence  In  Mlademeaaor  Oaaei. — In  Arraignment  and  Plsa,  vol.  2,  p. 

Iowa  the  statute  makes  the  presence  782. 

of  the  accused  unnecessary  in  the  case  Formality    of   Sentence. — When    a 

of  any   misdemeanor.    State  v.   Ho-  defendant  pleads  guilty,  it  is  said  that 

worth,  70  Iowa  157.  See  also,  in  Vir-  the  verdict  is  the  judgment  of  convic- 

ginioy  Shiflett  v.  Com.,  90  Va.  386.  tion  and  no  formal  sentence  need  be 

In  New  yersey  the  presence  of  the  rendered.     Ryan  v.  State,  32  Tex.  280. 

accused   is  necessary  only  in  capital  2.  Hawkins  v.  State,  3  Stew.  &  P. 

cases.  }ackson  v.  State,  49  N.}.  L.  252.  (Ala.)  64;  i  Bishop's  Crim.  L.,  §  940. 

1.  Atwood  V.  Atwater,  34  Neb.  402.  8.  Fnalahment  by  Fine  Only* — ^Thus, 

WlWB  ttie  Fine  la  Aaaeiaed  by  the  Jury  by  statute  in  Alabama^  the  jury  alone 

they  must  find  the  defendant  guilty  can  fix  the  amount  of  the  fine  in  pros- 

before  assessing  the  fine,  and  the  ver-  ecutions  by  indictments,  except  when 

diet  must  show  that  fact.    Wynn  v,  the  offense  may  be  punished  by  im- 

State,  I  Blackf.  (Ind.)  38.  prisonment  or  hard  labor  in  addition 
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assessments  is  generally  controlled  by  the  provisions  existing  in 
the  particular  states  in  which  they  are  made.^ 

AAaptiOB   hf  Court   of  Jvry'i   AMMfment. — When    the   jury   are  not 

authorized  to  fix  the  fine,  but  that  duty  devolves  upon  the 
court,  an  assessment  made  by  the  jury  may  be  adopted  by 
the  court  as  its  judgment.* 

c.  Sufficiency  of  Judgment— (i)  Certainty. — ^A  judgment 

for  a  fine  should  be  certain  and  fixed,  and  not  left  to  be  made  so 
by  the  happening  of  future  contingencies.' 

to  the  fine.     When  the  imprisonment  AnumiKt  of  Flno  .Rzod. — Where  the 

is  not  in  addition  to  the  fine,  but  is  ilk  statute      fixes     with     certainty    the 

lieu  thereof,    the  punishment  can  be  amount  of  the  fine,  which  can  nei&er 

fixed  only  bj  jury.     Nelson  v.  State,  be  increased  nor  diminished  bj  the 

46  Ala.  188;  Melton  v.  State,  45  Ala.  jurj,  the  verdict  of  the  jury  need  not 

56;  Spicer  v.  State,  105  Ala.  123.  assess  it,  as  such  assessment  would  be 

But  when  other  punishment  in  ad-  mere  surplusage.  McPherson  o.  State, 

dition  to  a  fine  is  provided,  the  jury  54  Ala.  225;  France  v.  State,  6  Bazt. 

are  not  under  the  absolute  necessity  of  (Tenn.)  478;  Territory  v,  Romine,  a 

assessing  the  fine,  but  it  is  left  to  tneir  N.  Mex.  114. 

discretion,  and  the  court  may,  in  ad-  megal  Amaiwmoiit  by  Jtixy.— In  Mix- 
dition  to  the  fine  imposed  by  the  jury,  souri  an  illegal  assessment  by  the 
inflict  a  punishment  of  imprisonment  jury  may  be  corrected  by  the  court, 
or  hard  labor.  Bibb  v.  State,  84  Ala.  13.  and  proper  judgment  rendered  there- 
in a  case  of  misdemeanor,  it  was  on,  as,  where  the  jury  assesses  the 
held  that  the  punishment  to  be  im-  fine  at  less  than  the  lowest  limit  pre- 
posed  when  the  defendant  pleaded  scribed,  the  court  may  render  judg- 
guilty  was  to  be  fixed  by  the  court,  ment  for  the  lowest  limit  fixed  by  law. 
under  the  statutes  then  in  force.  Code  State  v,  McQuaig,  22  Mo.  320.  Bot 
Ala.  1876,  ^^  4453t  4484 ;  Drake  v,  this  is  under  the  sanction  of  a  statute, 
State,  60  Ala.  42.  and,  in  the  absence  of  such  a  statute,  it 
FwtrtmMBt  IB  AltaniattTV  or  IHa-  was  held  in  Tennessee  that  where  the 
CftiOBiiy. — So,  also,  it  has  been  pro-  jury  fixes  the  punishment  aboye  the 
Tided  that  when  a  fine  is  limited  maximum  the  court  cannot  render 
between  two  fixed  amounts,  it  is  to  be  judgment  for  the  maximum,  and  a 
assessed  by  the  jury.  Herronv.  Com.,  new  trial  must  be  granted.  McDou- 
79  Kt.  39.'  See  also  March  t».  State,  gal  v.  State,  5  Baxt.  (Tenn.)  660. 
35  Tex.  115.  And  this  was  held  to  be  IMaeretton. — In  Indiana  the  jury 
necessary  even  upon  a  plea  of  guilty,  mnst  assess  the  punishment,  and  if 
Krvine  r.  Com.,  5  Dana  (Ky.)  216.  they  exceed  their  authority  the  cotirt 
Though  where  the  fine  is  rendered  cer-  must  see  that  they  correct  their  ver- 
tain  and  definite  in  amount  by  statute,  diet  before  it  enters  judgment  Clark 
it  is  sufficient  that  the  jury  merely  find  v.  State,  77  Ind.  399.  And  the  jury 
the  defendant  guilty.  Adams  v.  Com.,  cannot  find  a  defendant  guilty  and  fine 
Litt.  Sel.  Cas.  (Ky.)  107.  him  or  not  fine  him  as  they  choose. 

WhvratiM  PuirtahinitBt  may  Be  In  tlie  Al-  Welsh  v.  State,  126  Ind.  79. 

tHmattra,  the  jury  should  fix  the  kind  FaflnretoAaaasaFliie — ImprlioiuiMBi 

and  extent   thereof  within  the  limits  — Where  the  jury  fail  to  assess  a  fine  as 

prescribed.     Herron  r.  Com.,  79  Ky.  they  should  have  done,  this  will  not 

38;  State  r.  James,  63  Mo.  576.  preclude  the  court  from  rendering  a 

FlB«  abova  Oartaln  Amoui — Tennes-  judgment  of  imprisonment.    Com.  v. 

see. — When  a  fine  is  over  fifty  dollars,  Frye,  i  Va.  Cas.  19. 

it  must,  under  the  statutes,  be  fixed  by  2.  Armstrong  v.  People,  37  111.  4/^1 

the  jury,    and  neither  a  judge  nor  a  Young  v.  People,  6  111.  App.  135. 

justice  of  the  peace  can  exercise  that  S.  Morris  v.  State,  i  Blackf.  (Ind.) 

power.  McGheer.  State,  2  Lea  (Tenn.)  37;  Easterling  v.  State,  35  Miss.  210. 

622;    Wickham    v.    State,    7  Coldw.  The  VaoAl  Foxm  observed  after  aver- 

(Tenn.)  525.  diet  is:  "It  is  therefore  considered 

I«  See  caisea  in  preceding  note.  and  adjudged  that  the  defendant  ii 

900  Volnme  VUI. 


Practice  Htliiting  to  Jlnec.  FINES  AND  COSTS,     Yerdiet,  /ud^ent,  etA. 

(2)  Committal  until  Payment  of  Fine. — The  usual  form  of  the 
judgment  at  common  law  ordering  the  defendant  to  imprisoti- 

ment  to  enforce  the  payment  of  a  fine  Is  that  he  stand  committed 
until  the  fine  is  paid/  and  this  form  is  proper  in  the  Uniteti 
States,  in  the  absende  of  statutory  provisiorts  which  make 
another  form  necessary,*  although  a  remedy  may  exist  against 

guiltj  as  charged  in  the  indictment,"  the  fine  Would  inure  to  the  benefit  of 

Ahd  there  must  be  some  wot-ds  to  show  the  city,  yet  the  {^toseiiutioii  was  in  the 

that  there  has  been  a  judgment  upon  name  of  the  commonwealth  for  a  vio- 

the    verdict.     Wright    v.    State,   103  lation  of  a  state  statute^  and  it  was  not 

Ala.  ^.  error  to  adjudge  the  fine  in  the  name 

Judgment  In  Temu  of  Opinion. — ^The  of  the  state.    See  also  Bass  v.  State, 

court  should  give  definite  judgment  63  Ala.  108. 

against  the  de^ndant,  and  should  not  Bllicctloii  of  DUqiiOBltlon  Of  f^lno— liilt- 

elt>ress  it  in  vague  terms  of  opinion,  pltuiage. — In  Barth  v.  State,  18  Conn, 

as  that  **  the  court  is  of  the  opinion  432,  it  was  held   that  the  court  had 

that  the    defendant    pay    fine,**    etc.  properly  no  control  over  the  disposi- 

Knowles  v.  State,  2  Root  (Cqnh.)  i82.  tion  of  fines,  and  that  although  It  had 

Conditional  Jadgment. — ^Although  a  been  customary  for  courts,  in  theit- 

practice  had  preva'ed  of  inflicting  a  judgments,  to  add  a  direction  that  the 

fine  with  a  provisior  that  it  should  b*^  defendant  should  pay  the  fine  Into  the 

remitted  or  diminished  upon  the  hap  particular  treasury  where,  by  law,  it 

pening    of    some    contingency,    such  belonged,   such  direction  is  unneces- 

judgment  was  held  to  be  without  au-  sary,  and  a  judgment  is  complete  and 

thority  of  law.     State  v.  Bennett,  4  valid  without  it. 

Dev.  St  B.  L.  (N.  Car.)  50.  (JonveMent Practice. — i n  State  r.Stan- 

Ddslgn&tlon  of  Beneficiary  of  Flae. — It  ford,  20  Ark.  145,  it  was  held  that  the 

has  been  held  that  a  sentence  to  pay  a  judgment  in  a  criminal  prosecution 

fine  must  show  to  whom  it  is  payable,  hiust  be  in  the  name  of  the  state,  even 

\Verfel  v.  Com.,  5  Binn.    (Pa.)   6^;  where  the  informer  is  entitled  to  one 

Grim  v.  Reinbold,  13  Pa.  Co.  Ct.  Rep.  half  of  the  fine  imposed,  but  that  it 

545.  would  be  convenient  in  practice  that 

But  in  Rawlings  v.  State,  2  Md.  201,  an  order  be  niade  of  record  directing 

wherein  it  was  Insisted  that  the  final  one  half  the  fine  to  be  paid  to  the  in- 

judgment  should  be  reversed  because  former. 

the  fine  was  adjudged  to  the  state  when  1.  Reg.  v.  Laytouj  i  Salk.  353 ;  Rex 

the   Act   of    Assembly  awarded    one  v,  Waddington,   i   East  166;  K.cx  v, 

half  to  the  informer  and  the  other  half  Wilkes,  4  Burr.  2574;  Dodge  7'.  State, 

to  the  county,  etc.,  it  was  held  that  the  :24  N.  J.  L.  466. 

proceeding  must  be   in  the   name  of  2.  Hathcock    v.  State,   88  Ga.  91; 

the  state,  and  the  defendant  must  be  Harris  i\  Com.,  23  Pick.  (Mass.)  280; 

fined  in  the  name  of  the  state,  although  In  re  Newton,  39  Neb.  757 ;  Dodge  v. 

other  persons  maybe  ultimately  enti-  State,  24  N.  J.  L.  466;  Hill  t*.  State, 

tied   to  the   money;   and   that  while  i   Yerg.  (Tenn.)  247;    Hudeburgh  v. 

there  are  cases  where,  after  adjudging  State,  38  Tex.  537 ;  Luckey  z\  State,  14 

the  fine  to  the  state,  there  are  also  or-  Tex.  400. 

ders  that  parts  of  the  fine  be  paid  to  Fontl  and  Snffleienejr  of  Order.— It  has 

certain  persons,  such  clauses  are  no  also  been  held  that  it  is  unnecessary 

part  of  the  judgment.  that  the  judgnient  imposing  the  fine 

In  Klyman  v.  Com.  (Ky.  1895),  30  should  direct  that  the  defendant  stand 

S.  W.  Rep.  658,  a  warrant  was  issued  committed.     Matter  of  Beal  1,^26  Ohio 

out  of  a  police  court  for  a  violation  of  St.  195. 

a  city  ordinance,  but  there  was  nothing  In  Kane  v.  People,  8  Weiid.  (N.  V.) 

in  the  record  to  show  that  the  prose-  203,  it  was  held  that  the  judgment  need 

cution  was  based  upon  such  ordinance;  not  order  that   the  defendant    stand 

the  warrant  was  for  the  use  and  benefit  committed  for  the  payment  of  the  fine 

of  the  city;  and  it  was  said  that  while  imposed,  and  that  it  was  sufTicient  if 

if  might  be  inferred  that  the  officer  the  proper  process  is  ordered  accord- 

who  issued  the  warrant  supposed  that  ing  to  ttie  course  and  practice  of  the 
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indefinite  imprisonment,  for  the  relief  of  defendants  who  are 
pecuniarily  unable  to  pay  the  fines  imposed  against  them.* 
But  in  some  of  the  states  where  the  term  of  imprisonment  which 
can  be  imposed  for  the  enforcement  of  a  fine  is  definitely  fixed 
by  statute,  it  is  held  that  the  judgment  should  be  certain  in  this 
regard  and  should  fix  the  time  such  imprisonment  is  to  continue.* 
(3)  Judgment  in  Excess  of  Authority. — The  punishment  for 
each  offense  or  class  of  offenses  being  generally  fixed  by  statute, 
the  judgment  must  not  purport  to  impose  a  punishment  in 
excess  of  the  requirement  of  the  statute  governing  the 
offense.'     But  it  does  not  always  follow  that  such  a  judgment 

court,  as  such  an  order  is  broad  enough  In  Wyoming^  when  the  judgment 
to  include  the  commitment  of  the  de-  imposing  a  fine  provides  that  t]^e  de- 
fendant, if  such  is  the  course  and  prac-  fendant  be  committed  until  it  is  paid, 
dee  of  the  court.  such  a  judgment  is  not  void  so  as  to 

iBipclMiiiimBt  until  Fine  la  Paid  or  Ba-  entitle  the  defendant  to  his  discharge 
ftovtod. — In  Indiana  a  judgment  that  upon  habeas  corpus^  the  time  during 
the  defendant  stand  committed  until  which  such  imprisonment  can  last 
the  fine  and  costs  are  paid  or  replevied  being  fixed  by  law.  In  re  Mac- 
was  held  to  be  correct.  Smith  xk  State,  Donald  (Wyoming  1893),  33  ^*^' 
33  Ind.  133 ;  McCool  t*.  State,  33  Ind.  Rep.  18. 
138.  S.  Exp.  Russellville,  95  Ala.  22;  E% 

IzreffBlaxttj  la  Mttttmna. — An  imper-  /.  Henshaw,  73  Cal.  486;  Ex  f,  Ellis,  54 
fection  in  a  mittimus  will  not  be  suffi-  Cal.  304;  Ex  /.  Chin  Yan,  60  Cal.  78; 
cient  to  authorise  the  discharge  of  a  Ex  p.  Baldwin,  60  Cal.  432;  Roberts 
defendant  who  has  been  properly  sen-  v.  State,  30  Fla.  83 ;  Kanouse  v.  Lex- 
tenoed,  and  if  the  prisoner  is  in  the  ing^on,  12  IIl.App.  318;  State  v.  Mark- 
proper  custody  there  is  no  office  for  the  ham,  15  La.  Ann.  498 ;  State  v,  But- 
niiuimus  to  perform.  People?'.  Baker,  man,  15  La.  Ann.  166;  State  v.  Prince, 
89  N.  Y.  466;  ^* /.  Johnson,  15  Neb.  43  La.  Ann.  817;  State  v.  Ryder, 
513;  Hepler  r.  State,  58  Wis.  46.  36  La.  Ann.  397;    Gwiney  v.  Tufts, 

1.  Harris  r.  Com.,  33  Pick.   (Mass.)  37   Me.    130;    Howard    v.    People,  3 

380;   Hill  r.  State,  3  Yerg.   (Tenn.)  Mich.  307 ;  Bonneville  v.  State,  53  Wis. 

347 :  Hathcock  r.  State,  88  Ga.  91.  See  680. 

a  1^0   infra^   II.   3.  g.  Relief  against  Hard  LalNir — Alabama. — In  Walton 

Imprisonment.  V,  State,  63  Ala.  197,  the  court  disap- 

INiftiartiiit  Qrdared  lato  Ciutody. — An  proved  tlie  practice  of  sentencing  to 

order  that  the  defendant  be  placed  in  hard  labor  for  the  payment  of  a  fine 

the  custody  of  the  sheriff  is  construed  and     costs,    without     specifying   the 

as  a  commitment    until  the  fine  and  amount  of  the  fine  and  costs  or  the 

costs  are  paid  or  secured,  or  the  pris-  number  of  days  of  labor, 

oner  lawfully  discharged  upon  talking  S.  Conformity    with     Btatnte.— And 

the  prescribed  oath.     State  v.  Burton,  such  judgments  should  conform  to  the 

113  N,  Car.  658.  statutes    under    which    the   court   is 

In  Xrbraska  the  judgment  is  held  to  authorized  to  render  them.    State  v. 

he  resrular  without  fixing  the  length  of  Thompson,  2  Strobh.  L.  (S.  Car.)  17. 

imprisonment ,  because  it  is  fixed  by  In  United  States  Conrta  this  i§  said  to 

statute  and  cannot  be  continued  be-  be  the  well-settled  rule.     Woodriiflf  t?. 

Tond   the  time  so  prescribed.     In  re  U.  S.,  58  Fed.  Rep.  766;  /»  rr  Prid- 

S'ewton.  59  Neb.  757.  geon,  57  Fed.  Rep.  300;    Harman  v. 

In    Iim-a    a    statute   requiring  the  U.  S.,  50  Fed.  Rep.  931. 

c\^urt  to  fix  the  term  of  imprisonment  Oozreetlon  of  Verdict  to  ConSaroL  to 

was  held  to  be  mandatory.     State  t*.  Statute. — When  the  verdict  of  the  jurr 

Mvers,  44  lowasSo;^*/.  Tuicher,  69  does  not  conform   to   the   statute,  it 

Iowa  3g4.    Though,  as  applied  in  an-  must  be  submitted  to  them  for  correc- 

other  case  in  connection  with  another  tion  before  a  judgment  can  be  ren- 

statute,  it  was  said  to  be  only  direct-  de red  thereon.    Clark  v.  State,  77  Ind« 

prv.    Jackson  r.  Boyd,  53  Iowa  536.  399. 
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IS  void,  if  it  embraces  the  penalty  which  might  be  lawfully 
imposed.^ 

Xininuim  Fine  Fizad  by  Statute. — Where  the  statute  fixes  the 
minimum  amount  of  fine  to  be  imposed  upon  conviction  of  a 
certain  offense,  the  court  has  no  authority  to  impose  a  judgment 
for  an  amount  less  than  such  minimum.* 

(4)  Alternative  Punishment. — When  the  punishment  provided 
by  statute  is  a  fine  or  imprisonment,  the  court  may  impose 
either  the  one  or  the  other  in  its  discretion,^  but  it  cannot 
impose  both.*  But  under  statutes  conveying  the  authority 
therefor,  a  judgment  of  fine  may  be  in  the  alternative,  substitut- 
ing imprisonment  as  a  punishment  in  default  of  payment  of  the 
fine.* 

(5)  Against  Joint  Defendants. — When  two  or  more  persons 

1.  If  tbe  Authorized  and  Unautliorlxed  not  be  for  a  fine  alone.  Sager  v.  State, 
Parts  Are  SeiMurable,  the  judgment  wiH  11  Tex.  App.  no;  U.  S.  v.  Vickerjr,  i 
be  good  for  that  part  which  is  valid.  Har.  &  J.  (Md.)  427;  Oshkosh  v, 
i^jK /.  Mitchell,  70  Cal.  i;  Dodge  v.  Schwartz,  55  Wis.  489.  Contra,T>i\\on 
State,  24  N.  J.  L.  467 ;  Matter  of  Sweat-  v.  State,  38  Ohio  St.  586. 

man,  i  Cow.  (N.  Y.)  144;  People  v,  4.  State  V.Walters,  97N.  Car.  489; 

Baker,  89  N.Y.  467;  People  v.  Jacobs,  State  v.  Crowell,    116  N.  Car.    1052; 

66  N.  Y.  8;  State  v,  Boynton,  75  Iowa  State  v.  Mooney,  27  W.  Va.  546. 

753 ;  State  v.  Lawry,  4  Nev.  171 ;  Taff  The  BiaJunctlTe  ••or"  in  a  penal  stat- 

T'.  State,  39  Conn.  82.     See  also  Ex  p.  ute    will    not    be  construed   to  mean 

Lange,  18  Wall.  (U.S.)   163;  People  "and."    State  v,  Kearney,  1  Hawks 

T^  Reggel,  8  Utah  25.  (N.  Car.)  53. 

ImpTisonment  as  PuniBliment,  and  Im-  Altematlye  Judgment. — The  judg- 
prlsonmentto  Enforce  Fine. — Where  im-  ment  should  be  either  for  fine  or  for 
prisonment  cannot  be  ordered  for  the  imprisonment,  but  should  not  embrace 
purpose  of  enforcing  a  fine  in  addition  both  in  the  alternative.  In  re  Deaton, 
to  the  imprisonment  imposed  as  a  part  105  N.  Car.  59;  State  v.  Perkins,  82 
of  the  punishment,  a  judgment  order-  N.  Car.  681 ;  Matter  of  Hoffman  (Su- 
ing the  former  is  void  as  to  that  part  preme  Ct.),  i  N.  Y.  Crim.  Rep. 
and  good  as  to  the  balance.  Lowrey  484. 
V.  Hogue,  85  Cal.  600.  In  the  Matter  of  Bray  (Supreme  Ct.), 

Unauthorized  Order  to  Labor. — When  34  N.  Y.  St.  Rep.  643,  it  was  held  that 

a  judgment  to  stand  imprisoned   for  an  order  imposing  a  fine,  and  impris- 

the  payment  of  a  fine  provides  for  the  onment   until   it    be  paid,    fixing  the 

performance  of  labor  during  such  im-  time  of  imprisonment  at  the  statutory 

prisonment,  if  the  latter  provision  is  period,  is  not  in  the  alternative  and  is 

unauthorized,  that  part  of  the  judg-  good. 

ment  only  is  void.  Ex  p.  Kelly,  65  Cal.  6.  In  such  a  case,  if  the  fine  is  not 

154 ;  State  x>.  Hyland,  36  La.  Ann.  709.  paid  within  the  time  limited,  the  sen- 

2.  Taff  V,  State,  39  Conn.  82;  State  tence  to  pay  the  fine  becomes  null  and 
V.  Lawry,  4  Nev.  161.  the  sentence  to  imprisonment  alone  is 

In  such  a  case,  where  an  alternative  in    force.    Wilde    v.    Com.,    2    Met. 

judgment  of  imprisonment  is  imposed  (Mass.)  408;  Harris  xu  Com.,  23  Pick, 

as  punishment,  depending  upon  default  (Mass.)  280.     See  also  Broomhead  v. 

in  the  payment  of  the  fine,  a  judgment  Chisolm,  47  Ga.  393;  State  t\  Miller, 

of  imprisonment  is  no  better  than  the  49  Mich.  23. 

judgment  imposing  the  fine.  Ex  /.  Time  Fixed  for  Performance  of  Con- 
Bemert,  62  Cal.  524.  tlngency. — Where  an  alternative  judg- 
8.  State  V,  Boyd,  35  S.  Car.  269.  ment  is  imposed,  it  is  said  that  the 
Fine  and  Imprisonment,  Judgment  for  better  practice  is  for  the  judge  to  fix 
Fine  Alone. — Where  the  punishment  some  reasonable  time  within  which 
provided  is  fine  and  imprisonment,  it  the  prisoner  may  pay  the  fine.  Broom- 
has  been  held  that  the  judgment  could  head  v,  Chisolm,  47  Ga.  393. 
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are  tried  under  a  joint  Indictment,  the  judgment  upon  convic- 
tion should  not  be  joint  but  several,  imposing  the  proper  fine 

against  each.*    And  when  the  fine  is  assessed  by  the  jury,  the 
same  rule  has  been  applied.* 

8.  SnforoementofFiiiei — a.  Capias  PRO  Fine  OR  Execution.— 
By  the  common  law  of  England,  when  the  defendant  was  not 
before  the  court  so  that  its  judgment  could  be  executed  upon 

1.  Straughan  v.  State,  i6  Ark.  37;  the  decision  In  Barada  v.  State,  13 

Moodj  V,  People,  20  lU.  315 ;   Miller  Mo.  94. 

V.  People,  47  III.  App.  472;  State  v»  t^mi  OpnfeBilon  of  Flnfr— ^/a^«tf.— 
Hopkins,  7  Blackf.  (Ind.)  494;  Curd  Where  two  persons  are  jointly  indicted, 
V.  Com.,  143.  Mon.  (K^.)  310;  Cald-  tried,  and  eonvicted,  and  their  corn- 
well  V.  Com.,  7  Dana  (Kly.)  229;  State  mon  suretj  confesses  judgment,  a  sep- 
V.  Gay,  10  Mo.  440;  State  v,  Berrj,  21  arate  judgment  should  be  rendered 
Mo.  504  J  March  v.  People,  7  Barb,  against  each,  with  his  sureties,  for  the 
(N.  Y.)39i;  Flynn  v.  State,  8  Tex.  amount  of  the  fine.  McLeod  v.  State, 
App.  398;  Com.  V.  Harris,  7  Gratt.  35  Ala.  395. 
(Va.)  600;  Waltzerv.  State,  3  Wis.  785.  2.  Jones  v.  Com.,  i  Call  (Va.)  555. 

A  judgment  that  one  of  two  defend-  HustMUid  and  Wift  as  Joint  PartlM.— 
ants  should  paj  a  fine  of  a  certain  In  Com.  i>,  Ray,  i  Va.  Cas.  262,  it  was 
amount  and  that  the  other  should  pay  held  that  the  fine  should  be  separafelj 
a  fine  of  another  certain  amount,  **  and  assessed,  even  though  the  defendants 
that  they  stand  committed  until  the  wei-e  husband  and  wife, 
fine  and  costs  be  paid,"  was  objected  Bttffloieney  Of  Jtidgment  and  Vetdict  In 
to  on  behalf  of  one  of  the  defendants,  B«latlon  to  Eaeli  Otlier. — In  Bennett  v. 
because  it  did  not  appear  by  the  record  State,  30  Tex.  521,  the  court  charged 
whether  he  was  sentenced  to  pay  a  fine  the  jufy  that  if  they  found  both  the 
and  to  stand  committed  until  the  fine  defendants  guilty  they  should  assess  a 
and  costs  were  paid,  or  to  pay  a  fine  and  fine  against  each;  upon  a  verdict  of 
to  stand  committed  until  the  fine  im-  guilty  the  jury  assessed  a  fine  of  fif- 
posed  on  him  and  the  other  defend-  teen  dollars,  and  the  court  held  that 
ant  and  the  costs  were  paid.  The  the  finding  was  for  fifteen  dollars 
court  held  that  the  sentence  was  in  against  each  of  the  defendants, 
legal  effect  tliat  the  defendant  pay  the  In  a  later  case  it  was  held  that  aver- 
fine  imposed  upon  him  and  the  costs,  diet  **  that  the  jufyfind  the  defendants 
and  that  he  stand  committed  until  guilty  and  assess  the  punishment  at 
the  fine  and  costs  were  paid,  and  $250  fine,"  was  a  joint  verdict  and  was 
that  the  words  of  the  sentence  must  be  therefore  erroneous.  Allen  v.  State, 
read  singula  sfngulis,  Johnson  t>.  34  Tex.  230.  And  this  rule  was  still 
State,  29  N.  J.  L.  455.  later  announced,  and  Bennett  v.  State, 

Minimum  Flue — Harmiesfl  Sttot. — In  30  Tex.  521,  was  overruled  in  so  far  as 
Barada  v.  State,  13  Mo.  94,  it  was  held  it  is  in  Conflict  therewith,  in  Flynn  r. 
that  a  joint  judgment  against  two  de-  State,  8  Tex.  App.  398. 
fendants  for  the  minimum  amount  that  In  KontUClty  a  general  verdict  against 
could  have  been  imposed  against  either  two  defendants  was  held  to  be  sufficient 
was,  if  error,  such  an  error  as  the  de-  to  support  a  judgment  against  each, 
fendant  could  not  complain  of.  But  in  but  it  does  not  appear  that  the  case 
State  V.  Berry,  21  Mo.  504,  the  rule  in  was  one  in  which  the  jury  should  have 
the  text  is  supported,  and  while  the  assessed  the  fine.  Caldwell  v.  Com., 
decision  in  Barada  v.  State,  13  Mo.  94,  7  Dana  (Ky.)  229. 
is  said  not  to  militate  against  such  a  tmdaf  a  tTuitod  States  Statute  fixing 
rule,  because  in  the  latter  case  the  the  fine  at  triple  the  amount  of  dam- 
minimum  fine  was  assessed,  the  reason  ages  occasioned  by  the  cutting  of  tim- 
for  the  decision  in  State  f .  Berr^,  21  her  from  government  land,  Uie  court 
Mo.  504,  to  wit,  that  if  a  Joint  judg-  is  authorized  to  assess  a  separate  fine 
ment  were  permissible  one  defendant  agHinst  each  defendant  under  a  single 
could  not  secure  his  discharge  but  by  verdict  of  guilty,  wherein  the  amount 
performing  the  sentence  imposed  of  such  damages  is  fixed<  Turner  v, 
against   both,  is  Hot  consistent  With  U.  S.,  66  Fed.  Rep.  280. 
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1)18  pefspi)  in  casp  imprisonmisnt  were  ordered  until  t^^  fine 
^^Q^ld  be  paid,  a  f^pias  pro  fin^  w^^  thp  proper  yirrjt  tp  tiding  in 
the  deifendant,^  but  an  exepution  to  be  levied  on  the  pstate  pf  (h^ 
defepdant  might  ^Isp  )i^ve  |ssuisd  fojr  the  pi^rpo^e  qf  satisfying 
the  fine.?  Sq  in  the  Uin}te4  States  a  cjpfendant  may  ^^e  tal^en 
on  a  fapiqs  pxa  fine  to  er^fprpe  the  satisfaction  of  4  fine  imposp4 
ifpon  him,?  or  an  execution  may  i^siie  against  the  defend^nt'^ 
cstate,4  follpwing  t]ie  coniinpn  law,  pr  in  pursuance  of  st^(utes 
>y|iich  ^rp  in  e^ect  declarat^opy  thereof,  pr  \yhiph  othenvis^ 
regulate  the  subject.^ 

1.  I^eg.  v>  Ten^pleman,  ;  Salk.  55;  30  Tex.  App*448;  Sl^ifletf;  v.  Com.,  90 
pu^Le's  Pa$p,  I  Salk.  4pq;  pLex  v,  Va.  386;  Pifer  v.Cooi.,  14  (5ratti(Ya.) 
WoqU,  9  B.  ^  Aid.  609;  Cpmi  t/.  716;  Gill  z;.  Sti^te,  3g  Ay.  Va.  479. 
Wpbster,  8  pVaU.  (Va.)  703.  See  also  Or<^er  fp^r  ]Szepu1;ion  \^  J^iU^^V— I^ 
supra^  1|.  I.  Presence  of  Acci/Lsed  fjf  is  nqt  necessary  t|iat  a  jud^ii^ept  should 
Court,  order  an  execution   to  issue.     Gill  v, 

2.  Rex  V.  Speed,  i  Sal)t.  379;  Eexz>.  S^ate,  39  W.  Ya-  479?  ^^t*  Efickerson. 
Wx>oa,  3  B.  &  Aid.  60Q.  30  Te^.  App.  ^8.     Anc)  a  judgment 

Lewi  FacsU^. — hft  common  law  h-  to  pay  a  fine  and  award  of  prpcess  for 

var\  jaci^s  might  issue  for  the  pur-  ^he  recpyery  thereof  "according  to  the 

pose    of    satisfying    a    ^ne^     Re^   v..  course  and    practice    of    the  ponrt" 

yVoplf ,  2  B.  ^  Aid.  609.  is  sufficient  without  adding  that  thp 

3.  Steele  t/.'Coin.,  3  Dana  (Ky.)  84;  ^efend^nt  sl>all  stand  cqrppiitted  un- 
Dbdge  V.  Statp,  24  N.  J.  L.  \^^\  ^anp  tij  the  fine  is  p^id.  K^ne  r.  fepplpi  8 
V,  People,  8  Wend.  (1^.  Y.)  203;  Csj-  \Ven4r  (N.  Y.)  204. 

ele  V,  State,  ^  Humph.  (Tenn.)  393;  Under    a     statute    prpvic^ing    ^hat 

State  V,  Bpren,  21  Tex.  5QI.  **  upop  a  jiidgmen^  in  the  ns^nie  an4 

In  Iqwa  a  certified  copy  of  ^  judg-r  fpf  tJ^e  use  pf  the  commonwealth,  a 
ment  was,  by  statute  (Code  |pwa,  pi  34,  capias  fro  fit^e  or  any  pther  final  pf pe- 
tit. 25),  given  the  force  of  a  warrs^n^,  ess  may  issue  from  time  to  time  un- 
and  when  such  a  judgment  came  into  til  the  judgment  be  satisfied  *'  (§  18, 
tl^e  h^nds  of  the  officer  \i  could  not  be  art.  ^i,  c.  ^i,  pen.  Stat.  Ky.),  a  capias 
retufn^d  untU  }t  ^a4  be^p  execute^  by  fro.  fine  may  issue  on  a  judement 
the  arrest  and  commitment  pf  the  de-  without  an  ordef  pf  court  specially  so 
lendant.  ^cKay  v,  Wpp^mff,  77  |Qwa  dif ecting.  Lppg  v.  Wood,  7^  Ky .  392. 
413- ^-PTy  ^W^Ofi  BuHt;©.— Cp<}e  W.  Va*., 

Caplaji  to  ^otber  Cqii|itj— Ipprl^i}-  c.  35,  §  5,  providing  ths^t  *Mn  a  writ  pf 
m^nt.~Whenac^ia.<i>r<?yf»€i3  issv»ed  fieri  facias  on  ^  jujjgmept  or  decree 
in  one  county,  ^nd  tnp  defendant  fs  s^gainst  any  perspn  indebted  pr  liable 
arrested  thefe^nder  in  ^npther  cpuntyi  to  tl^e  state,"  the  pommand  shall  be 
the  offiper  should  convey  him  to  th^  tq  leyy  the  money  out  oi  the  **  goods, 
county  whpre  the  cqpiqs  issued,  he-  chattels,  and  fe^l  estate"  of  the  de- 
cause  one  iniprisone4  under  the  prpc-  fencjant,  wa^  hel^  to  apply  tp  an  ex- 
ess  of  a  particular  court  should  be  un-  ecution  pn  a  judgment  for  si  fine 
4er  the  control  pf  |he  officers  of  that  s^gain^t  a  person  cpnvicted  of  a  m^^de- 
court  and  suhject  to  its  orders  in  such  (peanor.  Gi^  v.  St^te|3g  W.Ya.479. 
further  proceedings  as  xt\9.y  become  Judgments  for  pecuniary  fines'  are 
necessary,  whjch  would  not  be  the  debts  due  to  the  st^te*  wjthin  the 
case  if  he  w^re  imprisoned  in  another  tpe^t^lng  of  the  law  s^^thorizine;,  in 
cpunty.     Lpng  v,  Wopd,  78  ICy.  399.  such  cases,  the  sale  of  l^nds  vrithput 

4.  I^all  1^.^0^16,35  A^-445».  ^c-  valuation.  Walsh  v,  finger,  2  Ohio 
Meekin  DL  State,  48  Gs^.  335 ;  Steele  t*.  327. 

Cqm.,  3  Ds^pa  (Ky.)  84;  pipomipgton  (^.  Boin    f9Ai^  —  I^eiv    Jersey. ^h 

V.  Heiland,  67  III.  28p;  In  re  Shaw,  31  statute  authorizing  a  prpceecjing   by 

Mjnn.  44 ;  Kane  v.  ^people,  8  Wenp.  scirt  fycias  to  recqver  ftnes  and  co§t8 

(^.  Y.)  2Q3i  Huddlesqn  v,  Ruifin,  6  does  not  interfere  wUh  the  cptpniqn- 

Qh^ip  St.  iSiql;  >^c^s|mara  v,.  Earley,  2  law  remedy.    Podge  v,  pts|t^,  ;h  |i}. 

P?^Co.Ct.  flep.*49?;  £^/.E|ickerson,  J.  L.  467. 
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t.  Execution  after  Imprisonment. — ^An  execution  may 
issue  notwithstanding  the  defendant  has  served  his  sentence  of 
imprisonment  for  the  satisfaction  of  the  judgment.* 

c.  Imprisonment  and  Execution  Concurrently.— It  is 

said  that  at  common  law  a  defendant  may  be  imprisoned  for  the 
nonpayment  of  a  fine,  and  at  the  same  time  execution  might 
issue  upon  the  judgment  therefor;  while  this  rule  has  been  fol- 
lowed in  the  United  States,  and  has  even  been  broadened  by 
legislative  enactment,  it  should  be  applied  consistently  with 
other  principles  governing  the  subject.* 

1.  See  infra t  II.  3./".  Discharge  of  together;  and  in  neither  case  did  the 
Liability  for  Fine.  absence  or  presence  of  the  defendant 

ImpriBonment  before  Execution. — It  is  have  anj  bearing  on  the  consideration 
not  necessary  that  an  execution  should  thereof.  Such  consideration,  how- 
issue  before  the  accused  can  be  ordered  ever,  may  be  important  in  a  case  in 
into  custody  for  the  nonpayment  of  the  which  the  common-law  rule  would 
fine.  Matter  of  BoUig,  31  111.  89;  control,  to  wit,  that  judgment  of  im- 
Faris  v.  Com.,  3  B.  Mon.  (Ky.)  79;  prisonment  cannot  be  imposed  in  the 
Shiflett  V.  Com.,  90  Va.  386.  absence  of  the  defendant,  because  the 

2.  Application  of  tbe  Rule— FreBenoe  very  purpose  of  the  capias  fro  fine  in 
or  Abience  of  Defendant. — In  Rex  v,  such  a  case  is  to  bring  the  defendant 
Woo  If,  2  B.  &  Aid.  609,  it  was  held  into  court  so  that  the  judgment  may 
that  a  defendant  might  be  committed  be  pronounced  against  him.  Seeju/ra, 
to  imprisonment  until  the  fine  imposed  II.  i.  Presence  of  Accused  in  Court— 
should  be  satisfied,  at  the  same  time  Trial  and  Sentence.  And  as  the  execu- 
that  a  levari  facias  might  issue  imme-  tion  only  issues  upon  a  judgment,  if 
d lately  to  take  his  goods  in  execution  the  judgment  of  imprisonment  cannot 
for  the  fine.  In  this  case  the  defendant  be  rendered  in  the  absence  of  the  de- 
was  before  the  court.  See  also  State  fendant,  and  a  capias  pro  fine  is  the 
V.  Marion,  14  Mont.  461.  writ  by  which  the  defendant  is  brought 

To  this   extent  the  rule  in  Rex  v.  in  to  receive  the  judgment,  this  might 

Woolf,  2  B.  &  Aid.  609,  has  been  enacted  afford  sufficient  reason  why  a  cafias 

by  the  Act  of  Congress  of  June  i,  1872,  pro  fine  and  an  execution  cannot  issue 

c.  225,  %  12  (Rev.  Stat.  U.  S.,  %  1041),  at  the  same  time;  though,  of  course, 

which  provides  that  a  judgment  for  a  these  considerations  have  not  the  same 

fine   may  be  enforced    by    execution  force  when  the  defendant  is  in  court 

against  the  property  of  the  defendant,  to  receive  judgment,  but  may,  on  the 

and  at  the  same  time  by  imprisonment  other  hand,  constitute  a  good  reason 

until  the  fine  is  paid,  and  the  execution  in  favor  of   rather  than  against  the 

shall  not  operate  to  discharge  the  de-  issuance  of  the  execution  and  cafiai 

fendant  from  imprisonment  until  the  pro  fine  together  in  those  jurisdictions 

amount  of  the  sentence  is  collected.  where  imprisonment  may  be  imposed 

In  O'Conner  v.  State,  40  Tex.  27,  it  in  the  absence  of  the  defendant.    Sec 

was  held  that  the  court  had  no  author-  Shifiett  v.  Com.,  90  Va.  386. 

ity  to  commit  a  defendant  to  jail  until  Operation  of  Capias  pro  Fine  as  Bxecn- 

the  fine  and  costs  were  paid  and  at  the  tlon. — Even    under    a    statute  which 

same  time  to  issue  an  execution  there-  makes  a  capias  pro  fine  operate  as  an 

for.    But  later  cases  in  Texas^  decided  execution  against  the  property  of  the 

under  statutory  authority,  are  to  the  defendant,  if  it  is  so  used  the  effect  is 

contrary.     Ex  p.  Dickerson,  30  Tex.  not  the  issuance  of  a  capias  and  an 

App.  448;  Terry  v.  State,  30 Tex.  App.  execution  at  the  same  time.    Com.  v- 

408.      In  these  cases  the  defendants  Merrigan,  8  Bush  (Ky.)  131. 

were  before  the  court;  in  the  latter  Dlacbarge  of  Prisoner  upon  bniBiie*  of 

case  the  judgment  ordered  execution.  Execution. — In  State    v.    Johnston,  i 

and   only  ordered  capias  pro  fine  in  Hayw.  (N.  Car.)  293,  it  was  held  that 

case  the  defendant  should  escape ;  in  the  proper  process  to  compel  the  pay* 

the  former  the  court  said  that  capias  ment  of  a  fine  when  the  party  is  not  in 

fro  fine  and  execution  might   issue  court  at  the  time  when  the  fine  is  Uidi 
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d.  Application  of  Money  Deposited  as  Bail. — Upon  con- 

viction  and  judgment  of  fine,  the  court  may  order  that  money 
which  has  been  deposited  by  the  defendant  as  bail  be  applied  to 
the  satisfaction  thereof.^ 

e.  Imprisonment  TO  Enforce  Fine — {is  Statutory  Authority 

— Constitutionality, — Under  statutory  authority  therefor,  a  de- 
fendant may  be  committed  for  the  payment  of  a  fine,  and  such 
provision  and  imprisonment  are  not  in  violation  of  the  constitu- 
tional prohibitions  against  imprisonment  for  debt.* 

is  by  capias  fro  fine  ;  and  that  when  right  to  elect  to  go  to  jail  instead  of 
he  is  in  court  and  is  ordered  into  cus-  paying  a  fine,  and  that  the  judge  had  a 
tod  J,  it  is  improper  to  discharge  him  right,  under  the  circumstances  detailed 
and  order  ayf.  fa,  to  issue  upon  the  above,  to  order  the  judgment  for  the 
ground  that  when  the  defendant  is  so  fine  to  be  satisfied  as  aforesaid, 
held  his  custody  is  analogous  to  that  ApiOicatton  of  Money  Deposltod  liy 
of  one  held  on  a  capias  ad  satisfacien-  Tlilrd  Person. — In  New  Tork^  under 
dutn^  in  which  case  a  discharge  with  section  589  of  the  Code  of  Criminal 
the  plaintiff's  consent  will  discharge  Procedure,  which  provides  "that 
the  party  from  any  other  execution,  when  money  has  been  deposited,  if  it 
See  also  State  v.  Robinson,  17  N.  H.  remain  on  deposit  and  unforfeited  at 
263,  where  a  similar  motion  was  re-  the  time  of  a  judgment  for  the  pay- 
fused,  ment  of  a  fine,  the  county  treasurer 
But  in  State  t;.  Richardson,  18  Ala.  must,  under  direction  of  the  court,  ap- 
112,  the  reasoning  does  not  seem  to  ply  the  money  in  satisfaction  thereof, 
apjree  with  that  in  State  v.  Johnston,  x  and,  after  satisfying  the  fine,  must  re- 
Hayw.  (N.  Car.)  293.  fund  the  surplus,  if  any,  to  the  defend- 
In  Kentucky  it  was  held  that  the  ant,"  it  was  held  that  though  the 
right  to  issue  a  capias  fro  fine  is  sus-  money  deposited  in  lieu  of  bail  was  so 
pended  by  the  issuance  of  a  fi,  fa,,  deposited  by  a  third  person,  it  was  to 
though,  if  the  property  levied  upon  is  be  treated  as  the  money  of  the  defend- 
rescued  by  the  defendant,  the  right  to  ant,  that  the  person  advancing  the 
the  issuance  of  a  capias  pro  fine  is  money  did  so  in  contemplation  of  the 
renewed.  Paris  v.  Com.,  3  B.  Mon.  provisions  of  the  statute,  and  that  such 
(Ky.)79.  money  could  be  applied  to  the  satis- 
In  California,  under  Penal  Code,  ^  faction  of  a  fine  imposed  against  the 
1214,  execution  may  issue  as  in  a  civil  defendant.  People  v.  Laidlaw,  102 
action  where  the  judgment  is  for  the  N.  Y.  589. 

fine  alone.     Grady  v.  Superior  Ct.,  64  2.  Alabama. — Ex  p.  Joice,  88  Ala. 

Cal.  155.  131 ;  Lee  v.  State,  75  Ala.  29;  State  v. 

Capias  Operattve  as  Fl.  Fa. — Under  Leach,  75  Ala.  36. 

statutory  authority,  a  capias  pro  fine  California. — Ex  p.  Kelly,    28   Cal. 

sometimes  has  the  effect  and  force  of  a  414;  People  v,  Markham,  7  Cal.  208; 

fieri  facias.     Ex  p,  Bryant,  24   Fla.  i?* /.  Miller,  82  Cal.  454;  Exp.  Ellis, 

280;  Com.  V,  Merrigan,  8  Bush  (Ky.)  54  Cal.  204;  Ex  p.  Chin  Yan,  60  Cal. 

131.  78;  Ex  p.  Baldwin,  60  Cal.  432. 

1.  Application  of  Ball  Money. — In  Wills  Florida, — Ex  p,  Bryant,  24  Fla.  279. 

V,  Neilan,  88  Iowa  550,  the  judgment  Georgia, — Davis  v.    State,    22   Ga. 

was  that  the  defendant  pay  a  fine  or  be  loi ;  Shiver  v.  State,  23  Ga.  230. 

imprisoned  in  the  city  jail  for  a  certain  Illinois, — Kennedy  v.   People,    122 

number  of  days,  and  at  the  same  time  111.  649. 

the  police  judge  ordered  that  ten  dol-  Indiana, — Smith    v.  State,   23  Ind. 

lars  of  the  certificate  of  deposit  there-  132 ;  Flora  v.  Sachs,  64  Ind.  155. 

tofore  deposited  by  the  defendant  in  Kentucky, — Faris    v.    Com.,    3    B. 

lieu  of  bail  be  applied  on  the  fine,  and  Mon.  (Ky.)  79. 

that  the  balance  be  returned  to  the  Maryland. — State  v.   Mace,  5  Md. 

defendant.     The  latter  elected  to  take  337. 

the  jail   sentence,  but  was  not  com-  Missouri. — -£«/.  Hollwedell,74Mo. 

mitted.     It  was  held  that  he  had   no  395 ;  Ex  p,  Kiburg,  10  Mo.  App.  443. 
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(2)  FtNf  and  Jmprtsonment  as  Punishments — Imprisonment  Jcr 
Fine. — The  provisions  relating  to  imprisonment  for  the  enforcp- 
mnit  of  ,1  fine  are  held  to  apply  to  all  cases  where  fines  arp 
properly  imposed,  whether  the  statute  provides  punishment  by 
fine  only  or  by  both  fipe  and  ipiprisonment^ 

Nehraska.^Im  re  Newtoq,  39  Neb,  he  may  be  committed  for  the  poapay. 

757*  ment  of  such  fine.     Harris  v.  Com.,  23 

North  Caroiima.-^Ststte  v.  Manuel,  Pick.  (Mass.)  280. 
4  Dev.  &  B.  L.  (N.  Car.)  30;  State  v.        And  in  Hanks  v.  Workman,  69  Iowa 

Cannadj,  78  N.  Car.  539.  602,   the  court,  in  construing  a  statme 

Okio. — Matter    of    Beall,    96    Ohio  relating    to  the   imposition  of  ^  fine, 

St.  195.  says  :   ' '  When  the  power  to  impose  the 

Penmsylvauta. — Schwamble  v.  Sher-  fine    was    conferred,    it    followed  as  a 

iff,  32  Pa.  St.  ao.  necessary  consequence    that   the  court 

Tennessee, — Mosley  v.  Gallatin,  10  might  imprison    for   its    noDpaymcnt." 
Ijol  (TeAn.)   494;    Hill    v.    State,    3       Statutes  againit  Partienlar  Offemei— 

Yerg.  (Tenn.)  247.  General  0ta'.atef  for  ImpriioBinant.— A 

Texas, — ^Dixon  v.  State,  2  Tex.  481 ;  general    statute   providing    fof  the  im- 

Luckej  V,  State,  laTex.  jjoo;  En  p,  prisonment  of  a  person   sentenced  to 

Robertson,  37  Tex.  App.  630.  pay  a  fine,  for  the  enforcement  thereof, 

Wisconsin. — Baker  v.  State,  54  Wis.  is  sufficient  to  authorize  imprisonmeDt 

368.  for  the  enforcement  of  a  fine  imposed 

Wyoming,  —  In      re       MacDonald  upon  one  convicted  of  an  offense  under 

(Wyoming  1893),  33  Pac.  Rep.  18.  a     particular     statute,     although     the 

VHttad  Statat  BUtotaa.^Under    sec-  statute    under  which    he    is   convicted 

tion  990  of  the  Revised  Statutes  of  the  does  not  provide   for  the  enforcement 

United   States,  which    provides    that  ^f  the  fine  by  imprisonment.      People 

"no  person   shall  be  imprisoned  for  v.  Markham,  7  Gal.  209;  Ex  f.  Green, 

debt  in  any  state,  on  process  issuing  94  ^^1-  387* 

from    a    court    of  the  United  States,        1-    State    v,    Myers,    44    Iowa  580; 

where,  by  the  laws  of  such  state,  im-  Dixon   v.    State,  a  Tex.  481;  Sute  r. 

prisonment  for  debt  has  been  or  shall  Hyland,    36   La.    Ann.   710;  Matter  of 

be  abolished;   and  all   modifications,  ^5«all»  26  Ohio  St.  195.     See  also  Gan- 

conditions,  and  restrictions  upon  im-  "^n   v.   Adams,    8    Gray  (Mass.)  395  5 

prisonment  for  debt  provided  by  the  -^  P-    Anderson,  34  Tex.  Grim.  Rep. 

laws  of  any  state  shall  be  applicable  M  ;    Johnson's    Petition,    2    Pa.    Dist. 

to  the  process  issuing  from  the  courts  ^^p.  700 ;  Rex.  v.  Woolf,  2  B.  ft  Aid. 

of  the    United  States  to  be  executed  ^^^  ,  .  *,     «     ^  1    m  « 

therein,  and  the  same  course  of  pro-  ^i"U«hBi6nt  by  Coaflnamaitt  »  »«» 

ceedings  shall  be  adopted  therein,  as  *™'*%7  .  ^If''     ***^  .^*"*l    ^^*.  ? 

may  be  adopted  in  the  courts  of  such  ^^   Y^^*  ^  ?^V  ^/"^^    the   punish- 

state,"  a  person  may  be  imprisoned  "n^?^  ^o/  assault  m  the  second  degree 

for  a  fine  iJTcalifonua  under  process  *'  imprisonment  m  the  peniientiaij  or 

from  the  United  States  court,  under  l^ate  prison  for  a  term   not  exceeding 

the  California  statute  providing  there-  ^^^  y^^^^-^'  ««■/  ^If  «^   "*>»  more  than 

for;  and  the  constitution  of  Calif  or-  °°«    thousand    dollars,    or    both,    the 

Liu,  iB  so  far  as  it   prohibits  impris-  *^?"?  ^^  P^''"  ^°  sentence  for  a  tenn 

or3ient  for  debt,  has  no  reference  to  ^^ .  ^^^  ^^^^  *"^  ^^^^  t<>  >"P^  ""T 

imprisonment  for  the  enforcement  of  a  pnsonment    for    "0"W™";^,  ^^  ^^^^ 

£ne.   /.  r.  Sanborn,  52  Fed.  Rep.  583.  S?LLe^t      P^onle  «    s/«^  ^M  sT 

Fine  KaeovaraUa  by  CivU  Btatn^.-  £"'°°Tw    .  J^  ?^    r"     *^ V7^  ,f^ 

When  by  statute  a  particular  fine  is  '^f.P'     ^^^''^^''X..^T?k\^ll  Ct  V 

made  recoverable  by  suit,  imprison-  "'^Vsunn  ^^  ^""^"  ^^"^"'"'  ^''^ 
ment    cannot    be    imposed    therefor.        3^^  u;d;rthi;  statute,  the  altema- 

^""T^ZJU^'^^^^^Yr^^ik       A  ^i^*=  imprisonment  for  the  payment  of 

4iiUiorlty  to  Jtapriwrn  Imiaie4.  --  A  ^^^  ^^^  ^^^  ^^^  ^^^^^  confinement 

statute  providing  for  the  discharge  of  ^^  ^^^^  ^^^^  .^   ^^  ^^^^  ^^^^    ^ 

a  person  when  his  fine  is  not  paid  and  ^        ^^        g    ^,  ^^^  Code  of 

he  is  unable  to  pajr  it,  implies  that  ^4^^^^  ^^^ 
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(3)  Di^cretiati  in  Qref^fitig  ft^ftrUqnment.—  ^h^Ti  ^  p^rty  is 
sentpoperf  JQ  pay  a  fin^,  whether  he  shajj  be  ijnprisoned  to 
enforce  its  payment  is  a  matter  resting  within  the  discretiq;^  of 

the  ppHrt:^ 

(^)  Far  Viplation  of  Mutticipal  Orrftncf^^e^.-rThe  pp>yer  to 
imprison  for  the  pqrpose  of  enforcing  jhe  payment  of  a  ppe  m^y 
be  exercjsed  by  the  {tppropri^tjs  courts,  perforffting  t^^  judicial 
fwnptipjis  pf  muHJcipal  porppr^tion^,  for  fine;^  jmposed  fpr.fh*^ 
violation  of  municipal  ordinances,  when  such  power  is  conveyed 
by  charter  or  general  statute.* 

Criminal  f'rocedure.  there  is  an  px-  jail  not  exceeding  one  3'ear,  ^d  by  a 

press  provision   that   where  a  fine  is  fine  nqt  exceeding  threetimps  the  value 

imposefl  judgment  may  direct  that  the  of  the  money  or  property  so  obtaified. 

deiendant  b^  imprisoned  until  the  fine  it  was  held  that  the  legislature  did  nqc 

is  satisfied;   and  imdef  section  487  of  iptepd  to  makp  it  possible  to  impose 

tl^e  $ame  cqde,  the  defendant  must  pe  a  penalty  of  like  imprisonment  for  ^ 

committed  tp  the  custpdy  of  the  proper  misdemeanof    such     as     the    qff ense 

offipei:  and  retained  byhiii)  until  the  named  in  the  statute  referred  to,  or  for 

judgment  is  complied  with;  and  unc|er  any  other  misdemeanor.    -^*/.  Neu- 

sectjon  488,  providing  that  when  **  the  Ptadt,  ^2  Cal.  273. 

judgmieij^t     is    imprisonpient    in     the  In  i?i/.  Green,  94  Cal.  387,  a  statute 

county  jail  or  a  fine  the  defendant  be  ifnposing  fine  and  iniprisonment  as  ^ 

imprisoned  until  it  be  paid,  the  judg-  punishment,  and  imprisonment  for  the 

pient  must  be  execuf  j^  ^V  the  sheriff  enforcefnent  qf   the  fine,  >vas  upheld, 

of    the    county;    in    all    other  cases,  the  cpurt dt'sfia^uts/iin^  Ex  f.Ro^en: 

when  the   sentence  is  imprisonment^  hcim,  83  tal.  3^,  but  i\yq  of  the  five 

the  sheriff  of  the  county  must  deljvcr  judges  dissenting. 

the  defendant  to  th<^  proper  officer  in  1.  ^^^ /•  Jacksop,  96  U.  S.  727;  £^ 
execution  of  the  jiulgment.'*  Tips  /.  SotOj  88  Cal.  627. 
last  sectiqn  was  held  to  l^e  cpnclusiy^  '  2.  Exp.  Green,  04  Cal.  387;  Exf. 
that  ^'hep  the  judgincnt  is  ^  fine,  anij  Peacock,  25  Fla.  478;  Flora  v.  SacnsJ 
imprisonment  ijntil  the  fine  is  paid,  6j  Ind.  X55;  Berry  i'.  Brislan^  86  If y. 
juclgment  must  be  executed  by  the  6i  ^^  P-  Kiburpf,  10  ^lo.  App.  442: 
shefijf  of  the  county,  people  f.  Sage,  Ex  j>.  IJolfwedclI,  74  Mo.  395;  M09- 
17  Misc.  Rep.  (Wc§fc{)c§ter  Cqunty  ley  t;.  Gallatin,  10  Lea  (Tenn.)  404. 
Ct.)  712.  See  also  State  :*.  Framness^  AnalOoT  to  Authority  of  Justice  ^l  tb^ 
43  Minn.  490.  Peace. — A  police  n7aff}strate  has  the 
But  it  has  also  J3een  held  that  the  power  of  a  justice  of  fne  peace  to  Ini- 
statutes  providing  for  imprisonnjent  prison  for  the  enforcemertt  of  a  finej 
for  the  payment  of  fine  and  co^ts  have  and  when  a  town,  under  its  charter  actj 
refprence  to  misdemeanors  only^  ^nd  has  power  to  impose  a  fine  for  the  vip- 
that  when  a  ^elcnd^nt  whp  is  con-  lation  of  its  ordinances,  its  judicial 
victed  of  a  felony  is  sentepcec}  to  ^  oflicers  may  enforce  such  a  fine  by  im- 
fixed  tjerm  pf  imprisonipent  and  als/o  pri^onm^ntj  fven  though  it  is  beypnd 
to  pay  a  fine,  he  cannot  be  contihue4  iheir  power  to  punish  by  imprison- 
in  prison,  jn  either  the  penjtjentiary  or  ment. '  Matter  of  Bollig,  31  III.  88. 
the  county  jail^' for  the  paynient  of  the  Recozder^f  Court. —  A  recorder'* 
fine  and  tosts,  after  the  expiration  of  court,  under  the  General  Municipal 
the  fixed  term  of  imprisonment,  phea-  (Corporation  Act  in  Caiifprnia^  was 
ney  y.  State,  36  Ark.  74.  See  further  h^la  to  h^ve  the  same  jurisdiction  ^s 
Ex  f.  AVadlelgh,  82  Cal.  518;  Ex  p.  a  police  court,  and  therefore  to  h^ve 
Rosfenhein),  83  Cal.  388;  In  re  Collins  the  power  to  direct  iipprisonment  for 
(Cal.  iSIqp)  .  23  )Pac.  Rep!  374 ;  Ex  p.  the  satisfaction  of  a  fine.  Ex  p.  Soto, 
Annigton,  84  ^la.  21.     And  in  a  case  88  Cal.  624. 

wherein   th^  statute  filing  a  penalty  Power  utadjsr  General  Statute. — It  i^ 

for  obj^iniijg  njipney  under  false  p^e-  not   necessary   that  a  pity  ordinancje 

tenses  provided  ^at  the  convicted  per-  should  authorize  a  commitment  for  the 

son  ni|ght  be  imprisoned  in  the  county  satisfaction  qf  a  fine  lyhep  the  ajuthor- 
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(5)  Sentence  to  Labor. — In  addition  to  the  power  to  imprison, 
in  some  states  the  satisfaction  of  a  fine  may  be  enforced  by  hard 
labor.^ 

(6)  Term  of  Imprisonment, — The  imprisonment  provided  for 
the  enforcement  of  a  fine  is  not  intended  as  a  punishment,  and 
the  term  during  which  it  may  extend  is  usually  so  guarded  with 
restrictions,  as  by  fixing  the  maximum  thereof  in  particular 
cases,^  or  by  fixing  a  definite  credit  upon  the   fine  for  each 

itj  to  so  commit  is  conferred  bj  a  Fflloiiy. — ^A  person  who  is  in  custodj 

general  statute  of  the  state.    In  re  Mc-  accused  of  a  felonj  cannot  be  hired 

Cort's  Petition,  52  Kan.  18.  out  for  the  purpose  of  satisfying  a  fine 

Prere<|iilBlt6  Ismance  of  Bxecutton. —  and  costs,  under  a  statute  providing 
Under  a  charter  act  which  provided  for  such  hiring  out  when  a  defendant 
that  a  defendant  might  be  committed  is  unable  to  paj  a  fine  and  costs.  Et 
when  he  had  no  property  out  of  which  /.  Godfrej,  11  Tex.  App.  34. 
the  judgment  could  be  made,  it  was  2.  i?x /.  Russellville, 95  Ala.  19;  Rob- 
held  that  a  judgment  could  not  be  en-  erts  v.  State,  30  Fla.  82;  In  r^Curlej, 
tered  against  die  defendant  for  im-  34.  Iowa  184;  Berrjt;.  Sheehan,  87  Ky. 
prisonment  to  satisfy  the  fine  and  costs  437;  Johnson's  Petition,  2  Pa.  Dist. 
until  an  execution  had  been  awarded  Rep.  700;  Ex  p.  Hunt,  28  Tex.  App. 
and  returned  nulla  bona.  Deitz  v,  361;  Com.  x;.  Webster,  8  Gratt.  (Va.) 
Central,  i  Colo.  323 ;  Sheldon  v.  Hill,  707. 
33  Mich.  171.  Though,  where  the  term  is  not  Hm- 

1.  Bx  p.  Peacock,  25  Fla.  478;  In  re  ited  by  statute,  the  imprisonment  need 

McCort's  Petition,  52  Kan.  18;  Ex  /.  not  be  for  a  definite  period,  butindefi- 

Bogle,  20  Tex.  App.  127.  nite  imprisonment  must  be  avoided  in 

See  also  infra^  H.  3.  e.  (6)  Term  of  such  case  by  taking  advantage  of  the 

Imprisonment^  and  II.  3./".  Discharge  of  provisions  made  for  the  benefit  of  those 

Liability  for  Fine^  where  cases  touch-  who  are  unable  to  paj  the  fine  im- 

ing  that  subject  embrace  the  hiring  out  posed.     Hathcock  v.  State,  88  Ga.  99; 

of  convicts.  Brock  v.  State,  22  Ga.  98 ;  McMeekin 

The  Word  **IinpilMO]imaiit,"  Alone  and  v.  State,  48  Ga.  335;  Shiver  v.  State, 

VbqualULad,  when   used  in  a  criminal  23  Ga.  230. 

statute,  does  not  import  imprisonment  Diattnetton  between  BtatntoiyaiidCam- 

at  hard   labor.    State  v.  Hjland,   36  mon-law  Jmladlotlon. — In  Ohio  it  was 

La.  Ann.  709.  held  that  for    statu torj    offenses  the 

Neoesaity  of  Ordinance. — A  fine  im-  statute  must  authorize  imprisonment  to 

posed  for  the  violation  of  an  ordinance  enforce  the  payment  of  a  fine,  otherwise 

of  a  town  cannot  be  enforced  by  a  sen-  such  imprisonment  could  not  be  im- 

tence  to  hard  labor  until   the    town  posed,  though  the  power  to  commit  nn- 

shall  provide  for  such  enforcement  by  til  the  fine  is  paid  was  said  to  exist  when 

ordinance.     Kanouse    v,     Lexington,  common-law    jurisdiction    is    enter* 

12  111.  App.  318.  tained.     Brown  v.  State,  11  Ohio  281; 

Fine  and  Hard  LalMr  as  PunUhment. —  Bonsai  v.  State,  11   Ohio  72 ;    Lou^ 

Authority  **  to  fine  or  imprison,  or  to  v.  State,  11  Ohio  68. 

fine  and  imprison,  or  to  sentence  to  Fine  and  ImpxlBonment  as  PnnUbmeoi 

labor,  and,  in  the  event  the  fine  and  — When  a  person  is  sentenced  to  pay 

costs  are  not  paid,  to  require  the  offend-  a  fine  and  also  to  imprisonment  as  a 

er  to  work  out  the  fine  and   costs,"  penaltj,  the  term  of  imprisonment  for 

etc.,  under  a  municipal  charter,  is  not  the  enforcement  of  the  fine  will  begin 

authority  to  impose  a  fine  and  a  sen-  after  the    term  of  imprisonment  in- 

tence  to  labor  at  the  same  time  and  as  flicted    as    punishment.      Gannon  v. 

a  punishment,  and  a  sentence  to  labor  Adams,   8  Gray   (Mass.)  395 ;  B^  /• 

can  only  be  had  for  the  purpose  of  en-  Tongate,  31  Ind.  370;  Com.  v.  Long, 

forcing  the  payment  of  the  fine.    Ex  5  Binn.  (Pa.)  489. 

f,  Anniston,  84  Ala.  21 ;  Ex  /.  Mont-  Imprisonment  for  aTlme  LentbantlM 

gomery,  79  Ala.  275.  Mazlmmn. — Where  a  defendant  is  com- 

Hlxlng  Ont  Fending  an  Indictment  for  mitted  to  imprisonment  until  the  iiue 
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day    of    imprisonment,     that  the    term    cannot     endure    in- 
definitely.* 
/.  Discharge  of  Liability  for  Fine. — But  although  the  term 

of  imprisonment  is  fixed,  and  after  its  expiration  no  further 
imprisonment  can  be  imposed  for  the  satisfaction  of  the  fine,  it 
is  held  that  such  imprisonment  does  not  operate  to  relieve  the 
defendant  of  his  liability  for   the  payment  of  the  fine.*     But 

is  paid,  in  the  proportion  of  one  day's  the  fine  is  sufficient  notice  to  the  court 

imprisonment  for  every  two  dollars  of  to  hire  him  out.     £x  /.  Richmond,  34 

fine,  such  imprisonment  is  not  invalid  Tex.  Crim.  Rep.  112. 

because  it   might  have  been  made  at  Physical  or  Mental  Disability. — When 

the  rate  of  one  day  for  every  dollar  of  the  defendant  is  unable  to  do  manual 

the  fine.     £x  /.  Noble,  96  Cal.  362 ;  labor,  through  physical  or  mental  dis- 

£x  /.  Soto,  88  Cal.  624.  ability,  he  cannot  be  required  to  work, 

In  State  v,  Barnes,  37  Ark.  448,  it  but  shall  remain  in  imprisonment  un- 

was  held  that  the  court  could  not  di-  til  his  fine  and  costs  are  paid  at  a  rate 

rect  that  the  defendant  be  hired  for  a  provided  by  the  statute.     Article  3595, 

less  number  of  days  than  one  for  every  Rev.  Stat.  Tex. ;  £x  /.  Anderson,  34 

seventy-five  cents  of  the  fine  and  costs.  Tex.  Crim.  Rep.  14. 

Effect  of  Term  of  ImpriBomnent  as  Pirn-  Wliat  Law  Controls. — The  amount  to 

iBlimont. — In  Bx  p,  Erdmann,  88  Cal.  be  credited  against  a  fine  for  a  mis- 

579,  it  was  held  that  the  maximum  of  demeanor  when  the  prisoner  is  put  to 

imprisonment  for  the  enforcement  of  a  labor  is  controlled  by  the  law  in  force 

fine  could  not  be  longer  than  the  im-  at  the  time  of  the  rendition  of    the 

prisonment  provided  as  a  punishment  judgment,   and   if  such  credit  is   re- 

for   the    offense,   settling    the    doubt  duced  by  a  subsequent  act,  such  act 

arising  in   Ex  p,  Casey,  85  Cal.   36,  would  be  ex  post  facto  as  to  a  judg- 

which  was  decided  before  the  amend-  ment   rendered   under  a  former  law. 

ment  of  section  1205  of  the  Penal  Code.  Ex  p.  Hunt,  28  Tex.  App.  361. 

Different  Lhnits  of  Imprisonment  in  Tennessee.  —  The  County  Court  or 
Different  Conrta. — The  fact  that  crimi-  courthouse  commissioners  have  no 
nals  are  subject  to  different  degrees  of  authority  to  make  any  regulation 
punishment  for  the  same  offense  in  whereby  a  prisoner  shall  be  credited 
different  courts  does  not  affect  the  with  any  labor  which  he  may  have 
validity  of  the  law  under  which  such  performed  before  conviction  and  while 
punishments  may  be  imposed,  and  the  he  was  in  prison  awaiting  trial.  Van- 
term  of  imprisonment  for  the  enforce-  vabry  v,  Staton,  88  Tenn.  335, 
ment  of  the  fine  may  be  longer  accord-  2.  State  v,  Richardson,  18  Ala.  112; 
ing  as  the  fine  is  imposed  in  one  or  Hall  v.  Doyle,  35  Ark.  445;  McMeekin 
the  other  of  such  courts.  In  re  Mul-  v.  State,  48  Ga.  335 ;  Albertson  v, 
holland,  97  Cal.  529.  Kriechbaum,    65   Iowa  17;    Berry  v, 

1.  See   the  cases  in  the  preceding  Sheehan,   87   Ky.   437;    Warrensburg 

note.  V.  Simpson,  32  Mo.  App.  699;  Com.  v. 

Hiring  Defendant  to  Labor. — Under  a  Long,  5  Binn.  (Pa.)  4^. 

statute  providing  for  the  hiring  out  of  Urease  on  Habeas  OorvoA.  —  When 

a  defendant  when  he  makes  it  appear  both  fine  and  imprisonment  are  im- 

by  affidavit  that  he  is  unable  to  pay  posed,  release  from  imprisonment  on 

the  fine   imposed   against  him,  he  is  habeas  corpus  will  have  no  effect  upon 

entitled  to  the  credit  provided  by  the  the  judgment  of  fine.     Grady  v,  Su- 

statute  for  every  day  of  imprisonment,  perior  Ct,  64  Cal.  155. 

although  the  county  does  not  hire  him  Partial  Payment  as  a  Reduction  of  lin- 

out.  Ex  p.  Hunt,  28  Tex.  App.  361 ;  prisonment. — In  lowa^  under  a  statute 

Ex  p.  Hall,  34  Tex.  Crim.  Rep.  617;  (Code,  §  4509)  which  provided  that  **a 

and    although   he   may  refuse  to  be  judgment  that  the  defendant  pay  a  fine 

hired  out,  because  it  is  not  optional  may  also  direct  that  he  be  imprisoned 

with  the  defendant  whether  he  will  be  until  the  fine  be  satisfied,  specifving 

hired    out  or   not.  Ex  p.  Taylor,  34  the  extent  of  the  imprisonment,  which 

Tex.  Crim.  Rep.  273.     And   the  filing  shall  not  exceed  one   day  for   every 

of  the  affidavit  as  to  inability  to  pay  three  and  one-third  dollars  of  the  fine/' 
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prpvision  ij^  generfilly  m^de  for  the  relief  of  person^  ordered  to 
imprisonment  lot  the  satisfaction  of  a  fine,  when  they  are  unable 
tp  p^y  the  s^iTiei  ^n<d  sometinies  it  i^  provided  that  the  imprison, 
ment  imposed  shal)  l^e  the  full  satisfaction^  of  the  judgment  fqr 
f|ne  fir^d  costs.^ 

g.  RE^lEp  AGAINST  jMf  RISONMENT.— As  Jierpinbefore  shp^, 
restrictions  are  g^ner^lly  thrown  a^qut  the  powef  of  a  pourt  to 
imprison  for  the  enforcement  of  a  judgment'  for  fine  and  costs, 
so  that  such  imprisonment  may  not  endure  withput  limit;  an4 
in  addition  to  such  restrictions  various  methods  are  provided 
whereby  imprisonment  mj^y  be  ayoided  in  whole  or  in  part,*  as^ 
where  a  per3on  is  uni^ble  tp  pay  this  judgment  ^igainst  bin),  he 

it  was  held  that  a  fine   could   not  be  1.  The  statutes  of  eaph  state  yhere 

Sarily    p^ld    after    imprisonment    had  this  subject  is  so  regulated  control  this 

ccn    ordered     in     pursuance    qf    this  question.     See  also  the  sefrtion  next 

statute    for    the    enforcement    of    the  following,  II.  3.  ^.  ^^/i>/ <i^a/>// /«■ 

whole  fine,   and   the   tt-rm  of   imprisr  n-  prisonment. 

ment  reduced  in  proportion  to  the  a.  Confession  of  Jufl^ent  fitb  Snifty 
amount  of  the  fine  remaining  unpaid,  fqrFlneandCoste.— Thus,iri  J/fl*tfOTrt,i 
but  that  the  whole  term  of  imprison-  person  sentenced  to  imprisonment  for 
ment  must  |)e  served  Unless  the  whole  the  enforcement  bf^flne  and  costs  could, 
fine  were  paid  before  the  expiration  under  the  statute  so  providing,  con- 
thereof.  Galles  V,  Wilcox,  6S  Iowa  664.  fess  judgment  bj  himself  and  his 
In  California,  under  a  similar  stat-  surety  under  contract  between  them 
uie,  it  was  held  that  the  defendant  by  which  the  surety  becomes  responsi- 
might  avoid  imprisonment  by  the  pay-  ble  for  tie  judgment,  and  the  defend- 
ment  of  the  remainder  of  the  fitie  after  ant  for  the  performance  of  service  to 
deducting  the  credit  accruing  by  rca-  the  surety.  Dorman  v.  SUte,  34  Ala. 
son  of  the  time  during  which  he  had  216 ;  Nefsoq  u.  State,  46  Ala.  ife; 
remained  in  prison.  £x  p.  Casey,  85  Smith  v.  State,  82  Ala.  40. 
Cal.  36.  But  under  another  statute  But  such  statute  contemplates  only 
(Penal  Code  Cal.,  §  330)  providing  for  those  fines  arid  costs  for  which  ici- 
imprisonment  until  payment  of  the  prisonme^t  or  hard  labor  may  be 
fine  and  costs,  such  imprisonment  not  imposed,  and  the  contract  between  the 
to  exceed  one  year,  it  was  held  that  surety  arid  the  defendant  cannot  em- 
the  whole   fine    must    be   paid   or    the  b^race    advances   to   be   made  to  him 


'  J      .  1  *>  J',  i/avis,  y5 /via.  9:    winsiow  i^.  on»iC| 

unpnsonment  and    the  employment  ol  97  Ala.  68.    And  the  defendant'*  otb 

prisoners  on  the  streets,  and  g.vmg  to  Jigji  are  not  td  be  Included  in"  inch 

the  city  council   the  power  to  fix    the  judgment    Blankenship  v.  State,  IP5 

rate   to  be   anowpd    ihc    drfemlant    so  ^AlaT  138 ;  Burglp  ».  Hawkins,  ibi  Wa. 
working  out  h.s  fine,   it  was  held  that       g     But  the  defendant  cannit  confes 

If  the  city  authorities  see  fit  to  so  put  j^uj^ent  alone,  and  the  court  maj 

the    defendant    at    work    he    ""isi    be  'refuse  to  accept  such  confession  unless 

"ff  ™"Ii  5     X  ^?-   '"I'  "    •  ^"^  ^ood  ^nd  sufficient  securitle?  are  fur- 

T-«  5    )lf  .h"t    ?'.K  "^^i*^*  ",       "2:  nis'ied  as  required  l^  sUtute,  Bowep 

P  7„  ;,«  hiJ^    ,        wl^?  ""-.fSf  *:State.9d  Ala.  83;  though  inciter 

•°i    wVn'h^'H-LT  •»«  «"*'"»  «  fbssi'on  of  judgment  for  c<isu,  because 

jail    but  can  be  discharged  only  upon  jhe  derk  ianLt  enter  judpnent  for 

payment  of  the  whole  fine  and  cos  s;  ^^  ^^^j^   incurred  b/tfie  Sefendant, 

excluding  from  consideration   the   dis-  v^ij^n  ..  e.-tl  vU^i    ^ 

charge   of   p^rsqps  who   are   unable    10  ^?i^il^.^!!;''i '^  ^'%^;  _     ,. 

pay  their  fines,    /j,  «  McCon's    Prti  ,  "^»»^(»  "^>,^?^i  »?  °^;7«' 

tion,  52  Ka...  18.  l^  ^P"''°t'  46 Jed.  Rep.  52;  Vanra- 

bry  V.  Staton,  88  Tenn.  335. 
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may  take  advantage  of  the  laws  expressly  made  for  such  a 
case,^  of  he  may  secure  his  release  under  the  general  laws  felat* 
ing  to  insolvency.* 

But  the  provisions  of  statutes  made  for  the  relief  of  prisoners 
unable  to  pay  judgments  against  them  usually  operate  only 
after  a  limited  imprisonment,  and  the  particular  method  by 
which  release  is  procured  depends  upon  the  statute  under  which 
it  is  sought.* 

Kearrwt  after  Oompliaitoe  with  Btntiito. — When  a  party  has  satisfied 
the  judgment  against  him  by  complying  with  such  provisions  as 
are  in  force,  to  enable  him  to  avoid  imprisonment,  he  cannot 
thereafter  be  imprisoned  upon  the  same  judgment.* 

1.  Riley  v.  State,  i6Conn.  47;  State  non  v.  Adams,  8  Gray  (Mass.)  395^;  In 

V,  Burton,  113  N*  Car.  658;  State  v.  re  Newton,  39  Neb.  757;  State  t;.  Rob- 

WiHiams,  97  N.  Car.  414;  State  v.  Mc-  inson,  17  N.  H.  263;  Strafford  County 

Neely,   92   N.    Car.    829;    Schuylkill  t;.  Jackson,  14  N.  H.  16;  Staters.  Davis, 

County  v.  Reifsnyder,  46  Pa.  St.  446;  8i  N.  Car.  610;  Wilkerson  v.  Allan, 

Luckey  v.  State,  14  Tex.  400;  Dixon  23  Gratt.  (Va.)  18. 

V.  State,  2  Tex.  481.  Batiafaetlolt  of  Judgment.—  In  Towa, 

Affldantof  IkiaUli^— KeftiaaltoWorlt.  when  a  defendant  has  cotnplied  with 

— When  a  prisoner  has  made  the  te-  the  statute  so  as  to  entitle  himself  to 

quired  affidavit  of  his  inability  to  pay  be   released   from   custody,  he  is  also 

tne  judgment  against  him,  he  is. en-  entitled   to  have  a  judgment  against 

titled  to  the  credit  fixed  by  the  statute  him  satisfied.      State  v.   Anwerda,  40 

for  each  day  he  remains  in  prison,  al-  Iowa   151 ;  State  v.   Jordan,   39  Iowa 

though  he  refuses  to  be  hired  out.   Ex  387;  State  v.  Van  Vleet,  23  Iowa  168. 

/.  Taylor,  34  Tex.  Crim.  Rep.  273.  In    Illinois     the     statute    provides 

Oo&ditional  Dlaoiuurge.  —  Iti   Kansas  that  when  a  defendant  is  discharged 

the  county  board  was  held  to  have  had  from  prison  because  he  has  no  estate 

the  discretion  to  discharge  a  defend-  wherewith  to   pay  the  fine  and  costs 

ant  absolutely)  or  upon  condition  that  adjudged  against  him,  such  discharge 

he  pay  the  fine  or  costs,  or  some  part  shall  operate  as  a  complete  release  of 

of  cither  or  both,  when  it  appeared  to  the  fine  and  costs.      People  v.  Foster, 

them  that  the  prisoner  was  unable  to  104  III.  157. 

pay  the  whole  thereof.     In  re  Boyd's  Disoharge  before  Expiration  of  Cninti- 

Petltion,  34  Kan.  570.  iatlir«  impriaonmeiit.— When  a  defend- 

S.  Exf,  Scott)  19  Ohio  St.  581;  Hill  ant  is  sentenced   to  imprisonment  in 

v.  State,  2  Yerg.  (Tenn.)247;Cagle  v.  addition   to   the   payment  of  fine,  he 

State,  6  Humph.  (Tenn.)  393;  Com.  t».  cannot  be  discharged   from   the    im- 

Chapman,  t  Va.  Cas.  138.  prisonment  for  the  enforcement  of  the 

SnforewMBt  of  PriYilego — ^Mandamtlfl.  fine  until  the  expiration  of  the  im- 

— Where  a  person  in  charge  of  a  pris-  prisonment    which    is    imposed  as   a 

oner  refuses  to   take  him  before  the  punishment.     En  p.  Tongate,  31  Ind. 

commissioner  of  insolvency  to  procure  370;  People  t;.   Foster,    104  ill.  157; 

his  discharge  under  the  provisions  of  Gannon  t;.  Adatns,  8  Gray  (Mass.) 395. 

the  statute,  the  more  convenient  and  ^lAe  fbt  yiolatloil  of  ItaJtinctlon. — Un- 

appropriate  remedy  is  by  mandamus  der  the  statutes  in  lowa^  it  was  held 

and  not  by  habeas  corpus.  En  p,  Scott,  that  a   person  who  had  been  impris- 

19  Ohio  St.  581.  oned  upon  default  ih  the  payment  of 

8.  En  f.  Pells,  28  Fla.  67  *,  Shiver  v.  a  fine  imposed  for  the  violation  of  an 

State,  23  Ga.  230;  People  v.  Foster,  injunction,  would  not  come  within  the 

104  lU.  157;  Matter  of  Bollig,  31  III.  provisions  of  the  act  relative  to  the 

89; /«  r«  Curley,  34  Iowa  184'} -^^  ^*  release  of  poor    persons    imprisoned 

Jordan,  39  Iowa  394;  State  v.   Van-  for  failure  to  pay  the  fine  in  criminal 

Vleet,  23  Iowa  168;  State  v.  Anwerda,  cases.     Hanks  v.  Workman,  69  Iowa 

40  Iowa  151 ;  State  v.  Peck,  37  Iowa  600. 

34J;  Bates  V*  Butler,  46  Me.  389;  Gan-  4.  Iiii]Mriloft]&4iit     aftet     ftnAeTjr.  -^ 
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iMRMt  after  Eteape. — But  an  escape  before  the  expiration  of  the 
sentence  cannot  avail  the  defendant  to  avoid  rearrest  and  a  com- 
pletion of  the  term  of  his  imprisonment.* 

IMMhuga  of  flaa  bj  Exeeutloii  of  Promiaaory  Kote. — In  the  absence  of 
special  authority  therefor,  it  has  been  held  that  a  fine  cannot  be 
discharged  by  the  execution  of  a  promissory  note,  and  an  officer 
has  no  right  to  accept  such  a  settlement  * 

4.  Action  fer  Secoyery  of  Fine— a.  Generally. — Where  a  fine  is 
fixed  as  a  penalty  for  the  commission  of  a  criminal  offense,  it  is 
recoverable  in  a  criminal  prosecution  appropriate  to  the  offense. 
But  the  terms  "  fine,"  "  forfeiture,"  and  "  penalty "  have  not 
always  carried  distinctive  meanings  as  used  in  various  statutes;* 
the  two  latter  often  refer  to  pecuniary  forfeitures  for  some  act 
not  criminal  in  its  character;  and  the  method  pursued  for  the 
recovery  of  a  fine  in  the  various  states,  when  the  offense  is  not  a 
crime,  depends  upon  the  particular  statutes  therein  rather  than 
upon  any  rule  of  general  application.*     But   where  a  statute 

When  a  defendant  has  taken  advantage  this  case  the  court  expressly  refuses  to 

of  an  act  which  provides  that  "  when  saj  what  the  effect  would  be  if  the  re- 

the  defendant  is  adjudged  to  paj  any  arrest  were  made  before  the  expiration 

fine  and  costs,  the  court  shall  order  of  the  thirty  days,  though  there  are 

him  to  be  committed  to  the  jail  of  the  other  cases  which  indicate  that  even  if 

countr  until  the  same  are  paid  or  re-  the'escape  continues  until  after  the  ex- 

plevied,"  br  replevying  the  judgment  piration  of  the  time  for  which  the  de- 

asrainst  him,  the  right  to  imprison  him  fendant  was  committed,  the  full  term 

ceases,  and  any  act  of  the  legislature  of  the  sentence  must  be  served  when 

pa<:>ed  thereafter  attempting  to  change  he  is  again  taken  into  custody.    Exf. 

this  rule  cannot  have  a  retroactive  ef-  Vance,  90  Cal.  208;  State  v.  McClure, 

feet.     Dinckerlocker  r.  Marsh,  75  Ind.  Phil.  L.  (N.  Car.)  491 ;  Schwamble  r. 

551.     See  also  State  t».  Cooley,  80  N.  Sheriff,  22  Pa.  St.  20;  Luckey  v.  State, 

Car.  398;  Com.  r.  Merrigan,  8  Bush  14  Tex.  400.     See  further  tne  article 

y  Ky.)  ijv^;  Hamilton  r.  State,  9  Baxt.  Escape,  Am.  and  Eng.  Encyc.  of  Law. 

(Tenn.)\\55 ;  State  r.  Piggues,  58  Ark.  2.  Floyd  v.  State,  52  Ark.  200;  Bald- 

132.         "  win  V.  Scoggin,  15  Ark.  427 ;  Kings- 

OmdlttOBal    BalMUM. —  In     Kansas^  bury  v.  Ellis,  4  Cush.    (Mass.)  578; 

where  the  county  board  had  the  right  Bills  r.  Comstock,  12  Met.  (Mass.)46S; 

to  discharge  the  prisoner  conditionally,  Clark  v.  State,  3  Tex.  App.  338. 

it  was  held  that  the  defendant  might  Ghacki. — A  sheriff  has  no  right  to 

be  imprisoned  upon  failure  to  comply  accept  a  check  in  settlement  of  a  fine. 

with   the  conditions.      In   re  Boyd's  Robinson  v.  State,  34  Tex.  Crim.  Rep. 

Petition,  ^  Kan.  571.  131. 

1.  Arm*  after  EKape. — It  was  held  Beemlty  to  Fay  9X  a  Fntore  Day.— Tlie 

in  /mJUma  that  where  the  defendant  county  supervisors  have  no  authority  to 

esoajH'^  during  the    thirty   days    for  accept  security  for  the  future  payment 

t^hich  he  was  committed  in  default  of  of  a  fine.     Manitowoc  County  v.  Sul- 

p;i\  ment  v>f  a  fine,  and  renudns  at  large  Hvan,  51  Wis.  115. 

u:i:ii  alter  the  expiration  of  the  thirty  8.  See  supra,  1. 1.  Definition  and Na- 

da\  is  the  marshal  cannot  recapture  and  tnre  of  Fines. 

ir.^'^^rison  him  by  virtue  of  the  original  1.  **  Aottim  «fc  Law  '*  may  Maaa  fiidieft- 

jiuicment  and  commitment;  the  time  mant. — Under  an  act  to  prevent  xad 

of  imprisonment  must  be  thirty  days  punish  gambling,  the  offense  was  de- 

next  after  the  rendition  ol  the  judg-  fined,  and  it  was  provided  that  a  per- 

nu  nt.  and  it  cannot  be  made  up  of  son  committing  the  offense  should  be 

disoonnev^ted  periods  occurring  before  guilty  of  a   misdemeanor,  and,  upon 

and  after  the  expiration  of  the  thirty  conviction,  be  punished  by  a  fine,  etc.; 

da  vs.    Flora  r.  Sachs,  64  Ind.  158.    In  and  under  another  section  of  the  sanK' 
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creates  an  offense  not  prohibited  by  the  common  law,  and 

act  it  was  provided  that  "  all  fines  and  law  or  bj  statute,  and  prescribes  a 
forfeitures  under  the  provisions  of  this  penalty  by  fine  with  imprisonment  on 
act  shall  be  recovered  by  an  action  at  default  of  paymen'  the  action  to  re- 
law  to  be  brought  in  the  name  of  the  cover  such  penalty  is  quasi  criminal, 
state  of  Oregon."  It  was  held  that  Platteville  v.  McKernan,  54  Wis.  487. 
the  words  in  this  act, "  action  at  law,''  Under  the  Wisconsin  statute,  *'  in  all 
do  not  mean  a  civil  action  at  law,  but  cases  not  otherwise  specially  provided 
a  proceeding  by  indictment  is  the  for  by  law,  where  a  forfeiture  shall  be 
action  at  law  contemplated.  State  v,  incurred  by  any  person,  and  the  act  or 
Carr,  6  Oregon  136.  omission  for  which  the  same  is  im- 
Indlctment  when  No  Otber  Mode  Pro-  posed  shall  not  also  be  a  misdemeanor, 
vided. — Under  a  statute  requiring  fines  such  forfeiture  may  be  sued  for  and 
and  penalties  to  be  recovered  by  in-  recovered  in  a  civil  action."  Oshkosh 
dictment  when  no  other  mode  is  ex-  v,  Schwartz,  55  Wis.  488. 
pressly  provided  therefor,  offenders  In  Missouri  the  proceeding  by  a 
may  be  brought  before  a  municipal  city  to  collect  a  fine  for  a  violation  of 
officer  or  justice  of  the  peace  having  a  municipal  ordinance  is  a  civil  action, 
jurisdiction,  and  may  be  bound  over;  De  Soto  v.  Brown,  44  Mo.  App.  152; 
but  such  committing  officers  have  no  Kansas  r;.  Muhlback,  68  Mo.  638;  ^x/. 
authority  to  punish  in  the  first  in-  Hollwedell,  74  Mo.  395;  St.  Louis  v, 
stance.  Hersom's  Case,  39  Me.  476.  Kpox,  74  Mo.  79 ;  St.  Louis  v.  Vert, 
RdlatloiitoForfeltiire  and  Penalty. — A  84  Mo.  20^1;  St.  Louis  v,  Schoenbusch, 
fine  is  a  pecuniary  penalty  to  be  col-  95  Mo.  618. 

lected  ordinarily  by  a  suit  of  some  Waiver  of  Proper  Prooeedlng. — When 
kind.  A  forfeiture  is  a  penalty  by  the  court  has  jurisdiction  of  the  person 
which  one  loses  his  rights  and  inter-  of  the  defendant  and  of  the  subject- 
est.  Gosselink  v,  Campbell,  4  Iowa  matter,  the  objection  that  the  proceed- 
300;  Common  Council  v,  Fairchild,  i  ing  is  by  indictment  instead  of  by  civil 
Ind. 318;  Fein  V.  U.S.,  I  Wyoming 247.  action  may  be  waived  unless  season- 
But  as  used  in  some  statutes,  a  fine  ably  taken.  State  v.  Warnke,  48  Mo. 
is  held  to  mean  a  forfeiture  or  penalty  451 ;  State  v.  Saxauer,  48  Mo.  454. 
recoverable  in  a  civil  action,  or  a  pecu-  In  Louisiana  it  was  held  that  a 
niary  punishment  infiicted  by  sentence,  statute  which  provided  that  no  costs 
Hanscomb  t^.  Russell,  II  Gray  (Mass.)  should  be  demanded  from  a  party 
375.  See  also  People  v.  Nedrow,  122  accused  in  a  criminal .  prosecution, 
111.  363.  until  he  had  been  convicted  and  con- 
Instances  are  found  where,  by  special  demned  to  pay  costs,  had  no  applica- 
provision  of  statute,  a  fine  may  be  re-  tion  to  a  prosecution  in  a  recorder's 
covered  in  an  action  of  debt,  and  a  court  for  the  violation  of  a  city  ordi- 
pecuniary  forfeiture  by  indictment;  nance,  as  such  a  proceeding  is  not  a 
but  in  the  absence  of  such  special  pro-  criminal  prosecution,  and  the  defend- 
vision,  pecuniary  forfeitures  are  re-  ant  might  be  required  to  deposit  the 
covered  by  an  action  of  debt,  and  fine  amount  specified  by  the  statute  before 
by  information,  indictment,  or  com-  the  filing  of  the  transcript  of  his 
plaint.    Statei^.  Marshall,  64  N.  H.  549.  appeal,  as  in  other  civil  cases.    State 

Where  a  **  Bill,  Plaint,  or  Infinrmatlon  "  v,  Heuchert,  42  La.  Ann.  270. 
was  specified  as  the  mode  of  recover-  In  Pennsylvania,  under  a  municipal 
ing  a  fine' or  penalty,  it  was  held  that  ordinance  providing  a  fine  for  its  vio- 
an  indictment  would  not  lie.  State  v,  lation,  '*  to  be  collected  as  similar  debts 
Corwin,  4  Mo.  610.  are  now  by  law  collected,"  It  was  held 
Fines  Imposed  by  Uonlclpal  Corpora-  that  the  fine  could  not  be  collected  by  a 
tton. — Penal  actions  for  the  violation  suit  before  a  justice  of  the  peace  until 
of  municipal  ordinances,  where  such  after  the  person  charged  with  the  vio- 
violations  are  not  also  misdemeanors,  lation  of  the  ordinance  had  been  con- 
are  civil  actions.  Oshkosh  f.  Schwartz,  victed  thereof .  Wilcox  t^.  Knoxville, 
55  Wis.  487;  Platteville  v.  Bell,  43  12  Pa.  Co.  Ct.  Rep.  641. 
Wis.  488.  And  when  the  city  ordinance  Kansas. — In  Atchison,  etc.,  R.  Co. 
prohibits  that  which  is  a  crime  or  v.  State,  22  Kan.  16,  which  was  an 
-^demeanor  punishable  at  common  action  against  a  railroad,  under  a  stat 
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designates  the  proceeding  to  be  followed,  such  designation  is 

exclusive.* 

**  Statutory  Distribution  of  Fine. — ^When  fines  are  by 
statute  distributable  in  a  designated  way,  after  payment,  those 
entitled  to  th'.  benefit  thereof,  in  whole  or  in  part^  may  resort  to 
an  action  to  recover  the  same.* 

6.  Coirectioii  of  Bttdrs-r-tf.  When  Appeal  Lies — (i)  On  Final 

Judgment, — While  it  is  not  the  statement  of  a  rule  peculiarly 
applicable  to  a  judgment  of  fine,  that  such  a  judgment  must  be 
final  before  an  appeal  can  be  taken  therefrom,  yet  the  auestion 
has  arisen  in  such  cases,  and  the  rule  has  been  applied  tnereto.' 

ute  providing  a  penalty  for  failure  to  Acttim    asminsl    OtiUectUic    dficer.-- 

ring  a  bell  or  sound  a  whistle  while  Where  the  proceeds  of  fines  collected 

crossing  streets^  etc.,  it  was  held  that,  for  the  breach  of  criminal  laws  are 

although   the   action  war  in   form    a  part  of  a  certain  fund  of  which  the 

civil  action,  it  did  not  affect  the  recov-  state  is  the  owner,  an  action  ^'ill  lie  in 

err  of  the  fine  provided,  although  it  the    name  of  the   state,  against  anj 

might  have  been  prosecuted  in  form  officer  who  has  t-eceived  such  monej, 

as  a  criminal  action,  because  the  pen-  for  the    recoverr  thereof.      State  r. 

altj   provided  was  a  punishment  for  Casey,  5  Wis.  318. 

the  breach  of  a  penal  statute.  Where  a  statute  provides  that  fines, 

1<, People  V.  Hislop,  77  N.  Y.  331;  penalties,  and  forfeitures  imposed  uo- 

State  V.  Corwin,  4  Mo.  610;    State  r.  der  acts  relating  to  or  affecting  chil- 

Maze,  6  Humph.  (Tenn.)  17;  Phillips  r.  dren,  in  cases  where  the  prosecution 

State,  19  Tex.  150;    U.  S.  v.  Craft,  43  shall  be  instituted  by  societies  incor- 

Fed.  Rep.  374;  U.S.  v.  Moore,  11  Fed.  porated  for  that  purpose  under  statu- 

Rep.  248.  tory    authority,   shall    inure  to  such 

But  where  the  proceeding  is  desig-  society,  the  right  of  such  society  is  not 

nated  in  a  statute  subsequent  to  that  in  conflict  with  the  state  charter  whicli 

prohibiting  the  act,  or  in  a  different  makes  it  the  duty  of  the  city  judge  to 

clause  of  the  same  act,  such  remedy  is  pay  all  fines  imposed  and  collected  b/ 

not  exclusive.     Phillips   v.  State,  19  him   into    the   county   treasury;  but 

Tex.  159.  while  the  city  judge  must  pay  the  fines 

And  wher6  no  special  proceeding  is  collected  by  him  into  the  city  treasury, 

prescribed,  but  any  appropriate  method  the  city  must  pay  the  same  to  the  so- 

is  authorized  by  the  statute,  an  indict-  cietyi  dnd   the    society   may    recoTer 

ment  will  lie.     U.  S.  r.  Craft,  43  Fed.  them    If    such    payment    is    refused. 

Rep.  374;    U.  S.   V,  Moore,  11    Fed.  Yonkers  Society,  etc.,  v.  Yonkers,  44 

Rep.  249;  U.  S.  V,  Bougher,  6  McLean  Hun  (N.  Y.)  338* 

(U.  S.)  277.     And  so  also  where  the  ClTil  Action  betoe  Crlminai  (no«ed- 

statute  creating  the  offense  makes  it  a  ing. — But  a  person  who  is  entitled  to  a 

misdemeanor,  without  more,  an  indict-  part  of  a  fine  by  the  terms  of  the  stat- 

ment  will  lie  as  at  common  law.    Peo-  ute  is  not  entitled,  in  the  absence  oft 

pie  V.  Stevens,  13  Wend.  (N.  Y.)  341;  special  provision,  to  bring  a  civil  action 

Peoplet'.  Brown,  16  Wend.  (N.Y.)  561.  for  the  recovery  of  such  portion  in- 

d.  Fines  Collected  by  a  Justice  of  Um  dependently  of  the  criminal  action  in 

Peace — Riglit  of  the  State. — In  State  v,  which  the  fine  must  be  imposedi  State 

St.   Johnsbury,  59  Vt.  332,  fines  im-  v,  Marshall,  64  K.  H.  549. 

posed  for  the  violation  of  the  liquor  3.  State  t'.  Johnson,  36  La.  Ann. 306; 

law,  which  were  payable  to  the  state.  State  v,  keeper  of  Parish  Prison,  U 

were  paid  by  a  justice  of  the  peace  to  La.  Ann.   347 ;  State  v.   Homsbj,  0 

the  treasurer  of  the  village,  and  it  was  Rob.  (La.)  584;  State  v.  May,  9  La. 

held   that  the  state  might  bring  as-  Ann.  69 ;  State  v.  Pratt,  9  La.  Ann.  157. 

sumpsit  against  the  village,  notwith-  After    Oonfeesion    wiQi    8nretlM.-7lt 

standing  the  prosecutions  resulting  in  seems  to  be  clearly  contemplated  bj 

the    payment  of   the   fine  were  con-  the  statutes  relating  to  the  subject  oif 

ducted  wholly  by  the  village  authori-  penal  imprisonment,  and  sentences  to 

ties  and  at  its  expense.  nard  labor  in  default  of  payment  or 
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(2)  Jurisdictional  Matters, — So,  also,  whether  or  not  an  appeal 
will  lie  from  a  judgment  imposing  a  fine  may  depend  upon  statu** 
tory  regulations  limiting  the  jurisdiction  of  the  appellate  court 
to  offenses  of  certain  grades  or  to  fines  of  a  certain  amount.* 

b.  Objections  Not  Available  to  Defendant. — As  long 

as  the  sentence  for  judgment  does  not  involve  a  different  kind 
of  punishment  from  that  which  the  law  provides,  it  is  not  a 
ground  of  error  that  the  sentence  is  less  than  it  might  have 
been.* 

c.  Review  of  Discretion. — When  the  amount  of  the  fine 
which  may  be  imposed  is  within  the  discretion  of  the  jury,  their 
verdict  will  not  be  disturbed  on  account  of  the  amount  tnereof,* 
unless  the  amount  of  the  fine  is  so  excessive  as  to  evince 
partiality  or  corruption.* 

d.  Appeal  to  Inferior  Courts  of  Appellate  Turisdic- 

TION. — When  a  party  against  whom  a  judgment  for  fine  is 
rendered  removes  the  cause  to  a  district  or  circuit  court,  the 
latter  court  can  inflict  no  greater  penalty  than  that  imposed  by 
the  court  from  which  the  appeal  was  taken.* 

securitj  by  defendants,  that  a  judg-  treated  as  a  direct  proceeding  to  de- 
ment may  be  confessed  for  fine  and  prlve  the  offender  of  the  rights  of  citi- 
costs  with  sufficient  sureties,  without  zenship,  the  judgment  entered  by  the 
any  prejudice  to  the  right  of  appeal  or  court  below,  imposing  the  fine,  directly 
a  writ  of  error  to  the  appellate  court,  resulting  in  depriving  the  appellant  of 
Burke  V.  State,  74  Ala.  401.  And  if  the  his  right  to  vote  and  to  hold  office, 
judgment  of  fine  is  reversed,  the  con-  Johnson  v.  Com.,  90  Ky.  56. 
fessed  judgment,  having  no  foundation  2.  Fine  and  ImprlBonnient. — When  a 
to  rest  on,  falls  with  it.  Burke  v.  State,  defendant  on  conviction  may  be  fined 
71  Ala.  382.  and    imprisoned,    and    only    one    if 

1.  State  V,  Chapman,  38  La.  Ann.  imposed,    it  cannot  be   asciened   for 

349;  State  V,  Keeper  of  Parish  Prison,  error  that  he  was  not  both  fined  and 

15  La.  Ann.  347 ;  State  7^  Monasterio,  imprisoned.      McQuoid  v.  People,  8 

4  La.  Ann.  300;  Anderson  v.  Com.,  14  111.  81 ;  People  v.  Rouse,  73  Mich.  59; 

Bush  (Ky.)  171 ;  Johnson  v.  Com.,  90  Nichols  v.  State,  127  Ind.  414. 

Ky.  53;  People  v.  Cornell,  i6Cal.  187.  Fine  LeM  than  Statalory  Amonnt. — 

Judgment  for  Fine  and  Ooite — ^Bffeet  When  a  statute  fixes  the  amount  of  the 
upon  J^ulBdiotlon.— Where  the  fine  is  fine  which  may  be  imposed  upon  con- 
not  of  sufficient  amount  to  confer  ju-  victlon  for  a  certain  offense,  a  judg- 
risdiction  upon  the  appellate  court,  the  ment  imposing  a  fine  of  a  less  amount 
costs  can  have  no  such  effect.  State  will  not  be  reversed.  People  v,  Tay- 
tf.  Monasterio,  4  La.  Ann.  380.  lor,  3  Den.  (N.  Y.)  98. 

JndsnMBft  AlBiotlng  Eig&t  of  tnttrafe.  But  in  Taff  v.  State,  39  Conn.  83,  it 

—-Under  a  statute  providing  that  for  was  held  that  the  fine  cannot  be  less 

the  offense  of  receiving  a  bribe  for  than   the   minimum  amount  fixed  by 

his  vote  the  person  convicted  thereof  the    statute,  the  statute  in  that   case 

should  be  fined  from  fifty  dollars  to  specifying  the  minimum  and  maximum 

five  hundred  dollars,  and  be  excluded  of  the  fine  which  could  be  imposed 

from  office  and  suffrage,  a  party  was  for  the  offense  in  question, 

tried  on  such  a  charge,  and  upon  con-  S.  Elliott  v.  State,  73  Ind.  10;  State 

viction  was  fined   ten   dollars.     The  v,  Blennerhassett,  Walk.  (Miss.)  7. 

Court  of  Appeals  of   Kentucky  sus-  4.  State    v.    Blennerhassett,   Walk, 

tained  its  appellate  jurisdiction  in  this  (Miss.)  7. 

case,  although  the  offense  was  a  mis-  0.  Matter  of  Irvin,  29 Mich.  43;  Fee- 
demeanor  and  the  fine  was  under  fifty  ley's  Case,  12  Cush.  (Mass.)  59$. 
dollars,  because  the  prosecution  was  This  was  held  to  be  true  even  though 
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e.  Judgment  on  Appeal. — ^When  a  conviction  is  proper,  under 
a  good  indictment,  and  there  is  no  error  in  the  trial  of  the  cause, 
but  the  only  defect  is  in  the  sentence  of  the  court,  the  Supreme 
Court  may  correct  the  judgment  or  remand  the  cause  for  proper 
sentence;*  but  such  a  correction  is  made  only  when  it  willleave 
some  part  of  the  judgment  in  force  as  a  valid  judgment.^ 

the  appellate  court  might  have  had  a  more  properly  be  done  bj  the  court 

larger  original  jurisdiction  than  the  which  tried  the  case,     llie  practice 

court  appealed  from.     Feeley's  Case,  was  settled  in  Mims  v.  State,  26  Minn. 

la  Cush.  (Mass.)  598.     And  where  a  494;  State  tf,  Framness,  43  Minn. 490. 

defendant,  instead  of  being  tried  hy  Bentance   tn   AttematlTe — Disenttai 

the  justice  of  the  peace,  was  held  to  of  Trial  Court. — Where  a  sentence  is 

trial  in  the  Circuit  Court  for  an  offense  erroneous,  the  appellate  court  will  not 

which  was  triable  before  a  justice  of  sentence  de  novo,   where,  under  the 

the  peace,  the  Circuit  Court  was  limited  statute,  the  sentence  which  may  be  im- 

in  its  jurisdiction  to  the  punishment  posed  is  in  the  alternative  and  involves 

that  might  have  been  inflicted  b/  the  the  exercise  of  discretion  on  the  part 

justice  of  the  peace.     People  v,  Har-  of  the  court  passing  the  sentence;  but 

rington,  75  Mich.  X12 ;  Nelson  v,  Peo-  will  remand  the  cause  to  the  trial  court 

pie,  38  Mich.  620.     See  also  Brown  v.  for  a  new  sentence,  as  the  latter  court 

People,  39  Mich.  57.  is  in  a  better  position  to  exercise  the 

Bflbet   <tf  Right   to    Jury   TMal. — In  discretion  as  to  the  alternative  punish- 

Maine  it  was  held  that  the  defendant  ment.  State  v,  Moonej,  27  W.  Va.  546. 

had  the  right  bj  appeal  to  atrial  bj  Olarlcal    Brror. —  A    judgment  was 

jury,  and  that  the  penalty  could  not  be  rendered  for  the  fine  and  costs  to  be 

increased  upon  such  a  trial,  and  that  a  collected  "without  relief  from  valua- 

statute  requiring  an  increased  penalty  tion    or    appraisement    laws."    This 

upon  conviction  on  such  an  appeal  is  was  probably  a  clerical  error  which  was 

an   unconstitutional   restraint  to  the  overlooked   by  the  court ;  but  as  the 

right  to  a  jury  trial.     State  v.  Gur-  judgment  was  excepted  to,  the  ques- 

ney,  37  Me.  163.  tion  was  properly  raised,  and  so  much 

1.  Mims    v.   State,   a6  Minn.  494;  of  the  judgment  as  directed  the  fine 

Drew  V,  Com.,  i  Whart.  (Pa.)  279;  and  costs  to  be  collected  without  ap- 

State  V,  Butman,  15  La.  Ann.  166 ;  State  praisement  was  reversed.    In  all  other 

V,  Markham,  15  La.  Ann.  498.     See  su-  respects  the  judgment  was  affirmed. 

fra^  n.  3.  c.  Sufficiency  of  yudgment,  Croy  v.  State,  33  Ind.  384. 

ImprlBoimieiit   at   Labor — Brroneoua  2.  Fine   under   Authorized  Wsiimiin 

Judgment. — In  State  v,  Ryder,  36  La.  Amount. — Thus  where  the  minimum 

Ann.  297,  where  imprisonment  at  hard  fine  which  the  court  may  impose  for 

labor  was  imposed  instead  of  impris-  an  offense  is  five  dollars,  it  was  held 

onment,  the  Supreme  Court  held  that  that  the  Supreme  Court  could  not  cor- 

under  established  precedents  it  could  rect  a  judgment  for  a  less  amount,  and 

correct  the  sentence  in  this  respect  that  it  was  absolutely  void ;  and  as  the 

and  leave  intact  that  part  of  the  judg-  court  had  no  authority  to  remand  the 

ment  which  was  unassailed,  but  deemed  cause   so  that  the  trial    court  could 

it  preferable  in  that  particular  instance  impose  another  fine,  that  part  of  the 

to  set  aside  the  sentence  and  remand  judgment     could     not     be    enforced 

the  cause,  so  that  the  judge  a  quo  might  against  the  defendant,  but  another  part 

re-sentence  the  accused.    See  also  State  of  the  judgment  which  was  good  and 

V,  Hyland,  36  La.  Ann.  710.  valid  was  left  in  force.    Taff  v.  State, 

Brroneooa     impxisomnent    In     State  39  Conn.  83 ;  State  v.  Lawiy,  4  N<^^'- 

Pilaon. — ^There  is  no  legal  warrant  for  171. 

imprisonment  in  the  state  prison  until  Fine  In  Ezceaa  of  JnTlfldietio&.-;'The 
the  payment  of  the  fine.  But  where  appellate  court  may  modify  a  judp- 
this  error  is  subsequent  to  the  verdict,  ment  for  a  fine  in  excess  of  the  juris- 
the  conviction  will  stand,  and  under  diction.  People  v.  Reggel,  8  Utah  21; 
Gen.  Stat  1878,  c.  117,  §  9,  the  judg-  or  remand  the  cause  for  proper  judg- 
ment or  sentence  may  be  vacated,  and  ment,  Ashlock  t;.  Com.,  7  B.  Mon. 
1^  lawful  one  pronounced  which  may  (Ky.)44. 
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PrMtiM  B«I^tiiig  to  OofU.  FINES  AND  COSTS.  Taxation  of  Costi. 

m  PSACTIGE  Selatihg  TO  CoBTfli— 1.  Taxation  of  Costs—^.  Costs 

Taxable  Generally. — Costs  to  be  taxed  and  included  in  a 
judgment  in  a  criminal  proceeding  consist  of  those  items 
incurred  in  the  prosecution  for  services  rendered  therein,  which 
are  made  taxable  by  law,  as  distinguished  from  general  expendi- 
tures necessary  to  the  administration  of  criminal  law,  and  fixed 
as  definite  public  charges.* 

So  where  a  judgment  for  an  increased  although  in  either  event  the  error  in 

penalty  was  rendered  against  an  ac-  the  judgment  will  not  discharge  the 

cused  upon  an  appeal  from  a  judgment  prisoner.      State  v,   Butman,    15   La. 

of  a  justice  of  the  peace,  under  a  statute  Ann.  167 ;  Roberts  v.  State,  30  Fla.  82. 

authorizing  an  increased  penalty  upon  1.  A   Oeneral      Judgmont    fbr    CoBta 

conviction  in  such  cases,  the  Supreme  means  such  costs  as  are  incurred  bj 

Court,  while  holding  the  statute  to  be  the  plaintiff  in  that  case  against  the  de- 

unconstitutional,  at  the  same  time  held  fendant.     Brown  v.  State,  12  Ark.  623. 

that  the    judgment   for  the    original  Scope  of  Tbls  TlUe. — What  are  or  are 

penalty  might  remain.     State  v.  Gur-  not  proper    items    of    costs,  or  what 

ney,  37  Me.  156.  charges  are  proper  against  the  state 

Fine  and  ImpxlBomnent. — When  both  or  county  in  the  administration  of  the 

fine   and  imprisonment  are  imposed,  criminal  law,  is  so  entirely  dependent 

but  the  court  has  authority  to  impose  upon  the  constantly  changing  statutes 

only  the  one  or  the  other,  the  judg-  of  the  various  states,  that  the  treatment 

ment  may  be  affirmed  as  to  the  one  and  herein  cannot  profitably  be  extended 

reversed  as  to  the  other  by  a  direction  beyond   the  construction    of  statutes 

that  the  court  below   strike  out  the  which   relate  to   the  taxing    of  costs 

unauthorized    sentence,     Kennedy  v,  arising  in  the  particular  proceeding  in 

State,  62  Ind.  136;  or  remand  the  cause  which  they  are  to  be  taxed,  as  contra- 

for  proper  sentence,  State  v.  Crowell,  distinguished    from  general  expenses 

116  N.  Car.  1052.  incurred  in  the  administration  of  crim- 

Unauthorlsed  Altematiye  Judgment. —  inal  law. 

Where  an  alternative  judgment  is  not  Fees  of  Salaried  Offlcen. — In  Montana 

allowed,  a  sentence  of  fine,  and  in  de-  it  is  provided  by  statute  that  county 

fault  thereof  imprisonment  for  a  cer<  attorneys  shall  be  paid  salaries  instead 

tain  number  of  days,  was  held  to  be  of  fees,  and  under  this  statute  it  was 

erroneous ;  the  error,  however,  not  of  held  that  the  fees  formerly  taxable  for 

such  a  character  as  to  dispose  of  the  the  services    of    the  county  attorney 

case  on  the  merits,  but  only  requiring  could  no  longer  be  taxed  against  a  de- 

it  to  be  remanded  for  proper  sentence,  fendant  for  the  purpose  of  being  col- 

In  re  Deaton,  105  N.  Car.  61 ;  State  v,  lected    and    turned    into    the  county 

Perkins,  82  N.  Car.  681.  treasury.     State      v.     Middleton,     13 

Indefinite   Imprisonment    to    Enforce  Mont.  368. 

Fine. — Where  a  fine  is  imposed,  and  But  under  a  similar  statute  in  Ala- 

the  defendant  is  ordered  to  be  impris-  bama,  while  solicitors  are  paid  a  fixed 

oned  until  the  fine  is  paid,  although  salary,  their  fees  are  taxed  as  costs  for 

the  statute  provides  that  the  imprison-  the    benefit    of  the   state.     Hogue  v, 

ment  for  the  enforcement  of  such  fine  Matthews,    89     Ala.    308.     See     also 

shall  not  exceed  one  hundred  and  fifty  Bransom  v,  Larimer  County,  5  Colo, 

days,  and  the  court  should  have  so  pro-  App.  231. 

vided  in  its  judgment,  it  is  not  neces-  GomxtenBation  of  Counsel  Appointed  to 

sary  to  reverse  upon  this  ground,  but  Defend. — ^The  fees  of  counsel  to  defend 

an  entry  may  be  made  correcting  the  indigent  prisoners  are  not  taxable  as 

judgment  so  as  to  conform  to  the  stat-  costs,  as  the  term  is  accepted,  in  the 

ute.     Jordan  v.  Circuit  Ct.,  69  Iowa  absence  of  special  statutory  authority. 

183;  Eisner  v.  Shrigley,  80  Iowa  35;  State  v.  Simmons,  43  La.  Ann.  991. 

State  V.  Myers,  44  Iowa  584.  But  an  attorney  so  appointed  acts  with- 

Or,  as  in  some  states  under  similar  out  compensation  as  an  officer  of  the 

statutes,  the  cause  may  be  remanded  court.     Posey  v.   Mobile  County,  50 

with  instructions  to  the  trial  judge  to  Ala.  6;  Arkansas  County  v.  Freeman, 

pronounce  sentence  according  to  law,  31  Ark.  266 ;  Rowe  v.  Yuba  County, 
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b.  By  Whom  Taxed. — The  taxation  of  costs,  so  far  as  the  act 
embraces  the  merely  ministerial  function  of  setting  down  in  or- 
derly form  the  costs  accrued  and  to  be  charged  to  one  party  or  the 
other,  is  done  by  the  clerk ;  *  and  this,  as  well  as  the  methods  of 
preparing  and  authenticating  fee  bills  to  be  paid  from  public 
funds,  is  usually  regulated  by  statute. 

2.  Plurality  of  Costs  and  Fees — a.  Under  Joint  Indictment.— 
When  several  defendants  are  jointly  indicted  and  convicted,  and 
no  other  service  is  rendered  than  would  have  been  had  there 
been  but  one  defendant,  it  is  held  that  but  one  fee  can  be  taxed.* 
But  where  the  indictment  is  joint  and  the  trials  are  several, 
separate  fees  may  be  taxed.'  And  where  the  same  kind  of  senr. 
ice  is  rendered  severally  for  each  defendant,  and  a  separate 
judgment  is  rendered  against  each,  a  separate  fee  can  be  taxed 
for  each  * 

b.  Under  Several  Counts  against  One  Defendant.— It 

has  also  been  held  that  a  conviction  under  the  several  counts  of 
the  same  indictment  authorizes  only  one  fee  for  such  convictions.* 

17  Cal.  61 ;  Elam  v.  Johnson,  48  Ga.  Harger  v,  Washington  Countj,  i3  Pa. 

348 ;  Vise  v,  Hamilton  Countv,  19  111.  St.  253. 

79;  Johnston  t^  Lewis,  etc.,  Counties,        S.  Dent  v.  State,  43  Ala.  514;  Brown 

2  Mont.  159;  Wayne  County  v.  Waller,  v.  State,  46  Ala.  148,  citing  Fanning 

00  Pa.  St.  99;   Com.  V.  Kilcourse,    i  v.  State,    47   Ark.    442;    Court  Offi- 

bel.   Co.   Rep.   (Pa.)   189;  Com.    v,  cers  v.  Wjatt,  62  Ga.  172;  Bundaj  r. 

Evans,  x  Kulp  (Pa.)  426.  State,  6  Ind.  398;  State  v.  Hunter,  33 

In  several  states,  however,  such  costs  Iowa  361 ;  State  f .  Gwjn,  Phil.  L. 
rre  made  a  charge  upon  the  county.  (N.  Car.)  445;  Com.  v.  McArdle,  3 
W  :b  V,  B'^ird,  5  Ind.  13;  Fountain  Pa.  Dist.  Rep.  258;  Com.  r.  Rice,  3 
County  V,  Wood,  35  Ind.  70;  Gordon  Pa.  Dist.  Rep.  259;  Carroway  f.  State, 
V.  Dearborn  C^'  rty,  52  Ind.  322 ;  State  5  Humph. (  Tenn.  )523 ;  Com.  v.  Sprin- 
ts. Miller,  17  Ind.  42;  Samuels  v,  kles,  4  Leigh  (  Va. )  ^o. 
Dubuc;uo  County.  13  Iowa  536;  Hall  Joint  Ilea  of  Onllty. — Where  three  de- 
v»  Washington  County,  2  (rreene  fendants  jointly  indicted  plead  guilty 
(Iowa)  473;  Bcj'lies  v.  Polk  County,  at  the  same  time,  they  waive  sep- 
58  Iowa  357;  Spr*..ger  v.  Board  of  arate  trials  formerly  demanded,  and 
Auditors,  99  Mich.  513;  State  z^.  Mont-  a  single  trial  fee  is  all  that  maj  be 
gomery  County,  26  Ohio  St.  599;  taxed  to  the  county  attorney.  State 
Weisbrod  v.  Winnebago  County,  20  v,  Granville,  26  Kan.  158. 
Wis.  418;  Carpenter  v,  Dane  County,  8.  Penland  v.  State,  i  Humph.(TeDn.) 
g  Wis.  274;  Dane  County  v.  Smith,  13  384. 
Wis.  c;85.  4.  State  v.   Hunter,  33  Iowa  361; 

1.  Corbin  v.  People,  52  111.  App.  35^ ;  State  v.  Gwyn,  Phil.  L.  (N.  Car.)  445- 
Videto   V.  Jackson  County,  31  Mich.        A  Bepante  Docket  Fee  is  chargeable 

116;    Harger  v.  Washington  County,  (under  Ind.  Act  of  1871,  c.  26,  S  5) 

12  Pa.  St.  253;  State  v.  Delap,  Peck  against    each    of    several    defendants 

(Tcnn. )  91;  State   v.   Nolan,  8  Lea  Jointly  indicted,  who  pleads  guilt/ or 

(  Tenn. )  663.  who  is  convicted  on  a  plea  of  not  gnlltj. 

In   Michigan  it  is  held  that  where  State  r.  Kinneman,  39  Ind.  36. 
the  defendant  is  committed  until  the        5.  jB*/.  Craig,  19  Mo.  338;  State  r. 

fine  and  costs  imposed  shall  be  paid.  Peck,  51  Mo.  iii. 
the  common  and  better  practice  is  for        But  in  Illinois  it  was  held  that  ^c 

the  court  to  determine  the  amount  of  state's  attorney  is  entitled  to  a  convic- 

costs  which  he  will  be  required  to  pay,  tion  fee  upon  each  coimt  under  which 

intl  state  the  amount  in  the  judgment,  there  is  a  conviction.  Borschenious  t?. 

'«  re  Johnson  T04  Mich.  343.    See  also  People,  41  111.  236. 
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S.  WitnoM  Y%m. — The  taxation  of  witnesses*  fees,  like  other 
costs,  is  regulated  by  particular  statutes,  and  when  so  provided 
only  those  witnesses  may  have  their  fees  taxed  as  costs  who 
have  been  legally  subpoenaed.^ 

MwaHtm  of  WitMMM. — ^The  number  of  witnesses  whose  fees  may 
be  taxed  is  sometimes  restricted  by  statute,*  and  in  the  absence 
of  such  provision  it  seems  that  the  court  may  exercise  its  dis- 
cretion in  preventing  the  fees  of  unnecessary  witnesses  from 
being  imposed.^  The  right  of  the  witness  himself  to  claim  fees, 
when  the  witness  appears  in  such  aspect  as  would  render  the 
fees  double,  is  also  restricted  under  various  circumstances.^ 

UtmecessarylfaiolMr  of  Indictments. —  422.  But  see  Com.  v.  Philadelphia 
If  the  district  attorney  presents  an  un-  County,  6  Binn.  (Pa.)  397. 
necessary  number  of  Indictments,  the  Witness  Sutoponaed  before  Issuance  of 
court  may  relieve  the  county  from  the  WaTxaBt.***A  justice  having  no  author- 
payment  of  cosU,  when  the  costs  are  ity  to  issue  a  subpoena  in  advance  of 
imposed  upon  the  county,  and  allow  arrest,  the  fees  of  such  a  witness  can- 
the  attorney  his  fee  upon  one  bill  only,  not  be  taxed  against  the  county.  Wam- 
ConnoUy  v.  County,  i  Pa.  Co.  C5t.  staff  v,  Louisa  County,  76  Iowa  585. 
Rep.  96.  a.  Brown  v.  State,  86  Ga.  375 ;  State 

Where  the  same  person  is  convicted  v,  Oliver,  50  Mo.  App.  220;  State  v, 

of  divers  offenses  at  the  same  term,  the  Hill,  72  Mo.  512. 

costs  of  prosecution  on  one  indictment  8.  In  Com.  v.  Wood,  3  Blnn.  (  Pa. ) 

only  will  be  allowed  against  the  county.  415,  the  court  said  that  it  '*  would  not 

Com.  V.  Philadelphia  County,  2  S.  &  encourage  the  practice  of  the  public 

R.  (Pa.)  290.  prosecutor's  permitting  the  man  who 

In  Indiana  costs  were  taxed  against  institutes  the  prosecution  to  summon 

a  defendant  upon  separate  indictments  as  many  witnesses  as  he  pleases. " 

for  retailing  spirituous  liquors,  all  of  4.  Witness  far  PmsaeotliA   and   De- 

which    indictments   were  by  consent  fanse. — In  Com.   v.   Cozens,  i  Ashm. 

submitted  for  trial  at  the  same  time.  <Pa.)  265,  it  was  held   that  where  a 

Kruta  t».  State,  4  Ind.  647.  person  appears  in  the  double  light  of  a 

i.  Hopkins  t*.  Waterhouse,  s  Yerg.  witness  for  the  prosecution  and  for  the 

(Tenn.)23o;  Lancaster  v.  State,  3  Lea  defense,  he  should  elect  to  which  he 

(Tenn.)  652.  will  refer  for  payment. 

Bat  this  is  not  always  necessary.    In  Wltnesa  Fee  In  aeyeral  FioseovfelBna. 

Ptnntyl-omnta  it  was  held  that  if  a  wit-  — The   number  of  cases  at  the  same 

ness  was  under  a  recognisance,  or  even  term  in  which  a  witness  may  prove  at- 

if  he  had  been  requested  by  the  attor-  tendance  is  also  restricted  by  statute 

ney-general  to  attend,  it  was  sufficient,  in  some  states.     State  v,  O' Haver,  15 

Com.  V,  Philadelphia  Connty*  6  Binn.  Lea  (Tenn.)  46. 

(Pa.)  397.  Attendance  before  the  committing 

Witness  Keli  to  Tiisllfji-^PT  UeoL— A  magistrate,  and  afterwards  in  court  on 

personwho  is  committed  to  the  custody  the  same  day  and  in  the  same  place, 

of  the  )ail  beeanse  he  cannot  give  se*  will  not  entitle  the  witness  to  fees  for 

curity  for  his  appearance  at  court  at  more  than  one  attendance.    Com.  v, 

the  proper  time,  is  not  **  a  witness  at-  Lovett,  2  Pa.  Co.  Ct.  Rep.  375. 

tending  court"  during  tiie  time  of  his  But  one  mileage  lee  will  be  allowed, 

confinement  any  more  than  be  would  though  witnesses  are  subpoenaed    in 

be  if  he  had  entered    into  a  recog-  several    cases.      Cora,   v,    Curren,  2 

mzance  lor  his  appearance;    and  as  Chest.  Co.  Rep.  (Pa.)  393. 

there  is  no  legislatrre  authority  to  tax  jUtsniaase  as  Wtteeaa  and  in  OAolal 

a  lee  lor  attendance  while  he  is  so  con-  Ctapacttj.**When  a  justice  of  the  peace 

fined,  such  a  charge  cannot  be  made  attends  as  a  witness  he  is  entitled  to 

against  the  defendimt,  State  v.  Walsh,  the  witness's  lee,  except  for  that  day 

44  N.  ].  L.  471 ;  or  against  the  county,  upon  which  he  attends  lor  the  purpose 

MariLweU  v.  Wairen  County,  53  Iowa  of  returning  his  recognizances.  Com. 
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Practice  Edlating  to  CMto.  FINES  AND  COSTS.  Against  FroMcstioB. 

4.  Bnlefl  Applying  to  Taxation  against  Prosecution — a.  Gen- 
erally.— The  prosecution  cannot  be  taxed  with  costs  in  the 
absence  of  a  statute  authorizing  such  taxation,*  and  neither 
implication  nor  conjecture  will  supply  such  authority.* 

b.  Costs  Confined  to  Those  of  Prosecution — (i)  Gener- 
ally.— In  the  absence  of  special  statutory  provision,  the  general 
rule  is  that  costs  which  may  be  taxed  against  the  prosecution  are 
those  only  which  are  incurred  by  the  prosecution;*  and  although 
a  defendant  is  entitled  to  a  compulsory  process  of  the  court  to 
enforce  the  attendance  of  his  witnesses,*  they  must  look  to  the 
party  summoning  them  for  compensation.*  But  general  statutes 
providing  for  the  taxation  of  costs  against  the  prosecution  when 
the  defendant  is  convicted,  have  been  held  to  refer  to  the  costs 
of  the  prosecution.* 

V.  Philadelphia  County,  6  Binn.  (Pa.)  Tennessee, — Tucker  t».  State,  2 Head 

397.  (Tenn.)  556;  State  v.  Barton,  3  Humph. 

1.  Com.  V.  Johnson,  5  S.  &  R.  (Pa.)  (Tenn.)  13;  Avery  v.  State,  7  Bait 
198.  (Tenn.)  331. 

2.  Crawford  County  v,  Barr,  92  Pa.  4.  Com.  v,  Buccieri,  153  Pa.  St.  570. 
St.  359;  Codding  v,  Bradford  County,  5.  Donnelly  v.  Johnson  Count/,  7 
116   Pa.   St.   51 ;    Prince  v.    State,   7  Iowa  419. 

Humph.  (Teiin.)  137 ;  Tucker  v.  State,  6.  A  statute  providing  that  costs  in 
2  Head  (Tenn.)  556;  State  v.  Wormick,  criminal  cases  shall  be  paid  by  the 
I  Lea  (Tenn.)  559;  Morgan  v.  Pickard,  county  when  the  defendant  is  con- 
86  Tenn.  210.  victed  and  is  unable  to  pay  them,  etc., 
Strict  ConBtmction — PrereqnlBite  Re-  '*  unless  the  prosecuting  witness  be 
turn  of  Nulla  Bona. — Under  a  statute  adjudged  to  pay  them,"  standing  alone 
which  requires  the  state  to  pay  certain  and  without  any  other  statute  upon 
costs  for  the  conviction  of  the  defend-  the  subject,  refers  only  to  the  costs  of 
ant  upon  a  return  of  nulla  bona  against  the  prosecution  and  not  to  those  of  the 
the  defendant,  the  court  has  no  author-  defendant.  Fremont  County  v.  Wil- 
ity  to  order  such  costs  to  be  paid  by  son,  3  Colo.  App.  492.  See  also  Prince 
the  state  upon  the  admission  of  the  v.  State,  7  Humph.  (Tenn.)  137;  Hen- 
attorney-general  that  the  defendant  dershott  v.  Fillmore  County,  45  Minn. 
is  insolvent,  without  an  execution  and  281. 

a  return  of  nulla  bona.    State  v.  Mar-  NUlla  Bona  Betam  against  Fnweeolor. 

tin,  10  Lea  (Tenn.)  549.  — Under  a  statute  providing  that^  up- 

3.  Alabama, — Burgin  v.  Hawkins,  on  a  nulla  bona  return  of  an  execution 
loi  Ala.  326;  Bowen  v.  State,  98  Ala.  against  a  defendant,  the  state  or  countr 
83 ;  Bilbro  v.  Drakeford,  78  Ala.  318.  maybe  charged  with  the  costs  incurred 

Colorado. — Fremont  Coimty  v.  "Wil-  in  the  prosecution,  when  the  costs  are 

son,  3  Colo.  App.  499.  adjudged  against  the  prosecutor  in  a 

Iowa. — Donnelly  v,  Johnson  Coimty,  proceeding  to  keep   the   peace  such 

7  Iowa  419.  costs  cannot  be  charged   under  said 

Kansas. — Shawnee  County  v.  Whit-  statute,   upon   a  nulla  bona  return  of 

ing,  4  Kan.  273 ;  Shawnee  County  v.  the  execution  against  the  prosecutor. 

Hanback,  4  Kan.  282.  State  v.  Wormick,  i  Lea  (Tenn.)  559- 

Minnesota. —  Hendershott    v.    Fill-        Contra  —  Ck^nstltnttonal  Blglit  — I." 

more  County,  45  Minn.  281.  Florida^  under  the  clause  of  theconsli- 

Nebrasha.  —  Hewerkle     v.      Gage  tution  w^hich  guarantees  to  an  accused 

County,  14  Neb.  18.  person  the  process  of  the  court  to  en- 

Pennsylvania, — Franklin  County  v.  force  attendance  of  witnesses,  and  un- 

Conrad,  36  Pa.  St.  317;  Williams  v.  der  another  clause  of  the  constitution 

Northumberland  County,  no  Pa.  St,  providing  for  the  payment  by  the  state 

48;  Codding  v,  Bradford  County,  116  of  costs  and  expenses  *•  in  all  criminal 

Pa.  St.  54;  Com.  V.  Buccieri,  153  Pa.  cases  prosecuted  in  the  name  of  the 

St.  570. "  state,  where  the  defendant  is  insolvent 
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(2)  Taxatia.  of  Defendant's  Costs. — On  the  other  hand,  under 
express  statutory  authority  therefor,  the  costs  of  a  defendant, 
independent  of  those  costs  already  definitely  fixed  as  public 
charges,  may  be  imposed  upon  the  prosecution  in  prescribed 
cases.* 

VunlMr  of  WitnetiM  lUitrlotad. — The  number  of  witnesses,  in  behalf 
of  the  defendant,  whose  fees  may  be  allowed  against  the  prose- 
cution, is  sometimes  restricted  by  statute.* 

c.  Effect  of  Disposition  of  Cause  without  Trial. — 

Questions  also  arise  as  to  the  liability  of  a  state  or  county  for 
costs  upon  the  disposition  of  a  cause  otherwise  than  by  convic- 
tion or  acquittal  of  the  defendant,  as  upon  a  dismissal,  nolle  pro- 
sequi,  or  other  disposition  not  upon  the  merits.* 

or  discharged,"  etc.,  it  was  held  that  were  necessary.     Fremont  County  v. 

the  costs  and  expenses  referred  to  were  Wilson,   3  Colo.  App.  492 ;  Bransom 

not  merely  those  made  by  the  state,  v,  Larimer  County,  5  Colo.  App.  231. 

Buckman  v.  Alexander,   24   Fla.   46,  3.  State  v.  Hill,  72  Mo.  512;  Stater;. 

distinguishing    Prince     v.    State,    7  Massey,  104  N.  Car.  880. 

Humph.  (Tenn.)  137,  cited  supra,  in  Under  Dist.  of  Columbia  Rev.  Stat., 

that  the  7>ifii^5j«^  statute  under  which  §    839,  the  trial   judge   may  allow  a 

that  case  was  decided  was  not  as  broad  necessary  number  of  witnesses  for  the 

and  comprehensive  as  the  clause  of  the  defendant  to  be  paid  in  the  same  man- 

Florida    constitution    above    quoted,  ner  as  government  witnesses  are  paid. 

See  also  State  v.  Grimes,  7  Wash.  4A5.  District  of  Columbia  v.  Lyon,   18  D. 

Prelixnlnary   Examination. —  But    the  C.  222. 

constitutional  right  to  have  compul-  8.  Nol.   Pros,    as  Aoqnltlal.  —  Thus, 

scry  process  to  secure  the  attendance  where     the    question    involved    was 

of  witnesses  to  be  paid  for  by  the  state,  whether  the  county  was  liable  to  pay 

does  not  apply  to  a  preliminary  exam-  the  costs  of  the  prosecution  where  a 

ination,  and  the  fees  of  the  defendant's  nolle  prosequi  had  been  entered  by  the 

witnesses  at  such  examination  should  public  prosecutor,  under  an  act  which 

not  be  taxed  as  costs  against  the  state,  declared  that  '*  no  costs  shall  be  ren- 

State  T'.  Grimes,  7  Wash.  445.  dered  by  the  court  in  the  event  of  the 

1.  In  a  Capital  Case  the  defendant  is  acquittal  of  a  person  charged  with  a 

allowed   the    process   of  the  court  to  criminal   offense  against   me   private 

compel  the  attendance  of  witnesses  to  prosecutor,  unless   the  court  is  satis- 

be  taxed  against  the  state,  if  he  is  un-  fied  that  the  prosecution  is  malicious, 

able  to  pay  the  expenses  himself.   State  or  the  county  or  the  territory  except," 

V,  Archer,  54  N.  H.  465.  See  also  Com.  etc.,  it  was  neld  that  a  nolle  prosequi 

V,  Williams,  13  Mass.  501.  was  not  an  acquittal,   and   therefore 

Order  of  Oourt. — Under  Iowa  Laws  the  court  was  justified  in  entering  a 
1880,  c.  207,  the  court  may,  upon  ap-  judgment  against  the  county.  U.  S. 
plication  of  the  defendant  showing  the  v,  Switzer,  i  Morr.  (Iowa)  302. 
materiality  of  witnesses  on  his  be-  It  has  also  been  held  that  a  nolle 
half,  order  such  witnesses  to  be  sub-  prosequi  is  not  an  acquittal,  under  a 
pcenaed  at  the  expense  of  the  county,  statute  making  a  county  liable  for  costs 
and  the  order  may  be  entered  subse-  in  a  misdemeanor  case  when  the  de- 
quent  to  the  trial  or  when  the  judg-  fendant  is  acquitted  and  has  no  judg- 
ment is  pronounced.  Wheelock  v.  ment  against  the  prosecutor  for  costs. 
Madison  County,  75  Iowa  147;  Jones  Stalcup  v.  Greenwood  Dist.,  44  Ark. 
County  T».  Linn  County,  68  Iowa  63.  31.      But  in  Miami  County  v.  Blake, 

But  it  had  formerly  been  held  that  21   Ind.   32,  the  statute  in  force   pro- 

an  order  was  necessary  before  the  wit-  vided  that  **in  all   criminal  prosecu- 

ness  was  subpoenaed.  Kennedy  v.  Del-  tions,  when  the    person  shall  be  ac- 

aware  County,  59  Iowa  123.  quitted,  no  costs  against  such  person, 

And  under  a  similar  statute  in  Colo-  or  apfainst  the  state  or  county,"  etc., 

rado    the  previous  order  and  subpoena  shall  be  taxed,  and  it  was  held  that  a 
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TKmnmitj  of  Cd»Tietioa. — If  the  statute  allowing  a  fee  provides  that 
It  shall  be  chargeable  only  in  case  of  a  conviction,  there  must  be 
a  trial  resulting  in  a  verdict  by  the  court  or  jury  that  the  defend- 
ant is  guilty,  to  entitle  to  the  taxing  of  the  fee,*  Though  fees 
upon  acquittal  are  sometimes  allowed.* 

(.  Taxation  againgt  ProMCHting  WitaMi. — Statutory  provision 
is  also  made  in  some  states  for  taxing  the  costs  against  a 
prosecuting  witness  generally  when  he  is  at  fault  in  instituting 
the  proceeding;*  and  where  the  liability  of  such  a  witness  can 

noiie  prosequi  should  be  regarded  u  fee  for  the  circuit  attornej  cannot  be 
an  acquittal  within  the  spirit  of  this  properly  taxed  against  either  the  de- 
section,  lendant  or  the  state  or  county.    The 

In  Kansas,  under  a  statute  which  fee  is  only  allowed  in  case  of  convic- 

provided  that  certain  fees  should  be  tion.     State  v.  Beard,  31  Mo.  34;  State 

paid  by  the  county  when  they  were  not  v.   Thompson,  39  Mo.  427;  State  v. 

paid  by  the  defendant  or  prosecuting  Foss,  53  Mo.  416;  State  i*.  Karramore, 

witness,  provided  **that  no  such  fees  52  Mo.  27;  State  zk  Clifford,  134.  Mo. 

shall  be  paid  by  the  board  of  county  497. 

commissioners  until  the  sheriff  shall  Acre«neBt  to  JMaoontlmia.— The  fact 
have  filed  his  affidavit  that  said  fees  that  the  parties  agreed  that  the  cause 
cannot  be  collected  from  any  other  be  no  further  prosecuted  is  not  equiva- 
Bource,''  it  was  held  tliat  where  a  n^ih  lent  to  a  finding  or  verdict  against  the 
frosequi  was  entered  and  no  judg-  defendant  **on  the  issue.''  State  v. 
ment  for  costs  was  rendered  against  Kiefel,  49  Ind.  205. 
either  the  defendant  or  the  prosecuting  CoaT&otton  Final.— -The  conviction 
witness,  the  clerk  was  entitled  to  his  must  be  final.  If  set  aside  by  the  court 
fees  upon  the  affidavit  required  by  the  for  legal  errors,  or  reversed  on  appetl, 
act  being  made.  .  Bedilion  v.  Cowley  there  is  no  final  conviction,  and  there- 
County,  27  Kan.  592.  fore  the  right  to  the  fee  fails.    Banks 

IMaHdsaal   of  In4lctmtnt — Bff»ct   w  v.  State,  ^  Ala.  41;  Smith's  Appeal, 

OonfoasiMiof  JndffBien%.-~In  Missouri  it  65  Conn.  135 ;  Com.  r.  Bundj,  5  Graj 

was  held  that  a  confession  of  the  truth  (Mass.)  305;   Keys    v.   State,  7  Lea 

of  the  charges  against  the  accused  was  (Tenn.)  408;   State  v,  Foster,  4  I>ea 

equivalent  to  a  conviction  rendering  (Tenn  )  736. 

the  state  or  county  liable  for  costs,  8.  Ganaa  B«llra4  or  Sfertekan  from  tbe 
if  they  could  not  be  made  out  of  the  Potiket. — When  a  criminal  cause  is  re- 
defendant,  and  that  an  order  dismiss-  tired  or  stricken  from  the  docket,  the 
ing  an  indictment  at  the  cost  of  the  fees  qi  the  county  officers  and  the 
defendant,  with  the  consent  ol  the  fees  of  state  witnesses  may  be  taxed 
prosecuting  attorney  and  the  court,  against  the  county  as  in  the  case  of  a 
was  equivalent  to  such  a  confession,  nol.  pros,  or  acquittal.  State  9.  Far- 
and  if  he  was  unable  to  pay  the  costs,  ris,  4  Lea  (Tenn.)  183,  svertMU*^ 
as  evidenced  by  the  return  of  an  eae-  State  v.  EUis,  6  Baxt.  (Tenn.)  5491 
cution  against  him  unsatisfiec),  the  Leach  t*.  State,  8  Lea  (Tenn.)  35. 
county  was  liable  therefor.  State  v.  3.  In  re  Trenchard,  16  Iowa  53  > 
Justices,  41  Mo.  254^  State  v.  Donnelly  11  Iowa  452;  State 

Pemmr    BmlalneA    or    Indtofenont  v.  Forney,  31  Kan.  635 ;  State  r.  Man- 

Qnaa&ad. — ^The  sustaining  of  a  demurrer  love,  33  Kan.  484 ;  Com .  v.  Hutcheson. 

to  an  indictment,  or  the  quashing  of  an  i  Bibb  (Ky.)  355;  State  r.  Bante,  M 

indictment  on  motion,  are  not  within  Mo«  App.  314;  State  f.  Hmatt,3i  Mo. 

enactments  against  the  adjudging  of  App.  ^oa ;  State  v.  Horton,  89  N.  Car. 

costs  against  counties  in  criminal  pro-  581 ;  State  v,  Owens,  87  N.  Car.  565; 

ceedings  applying  to  cases  of  acquittal.  State  v.  Hughes»  83  N,  Car.  666;  State 

Bonneyv«VanBurenCounty>3(jreene  t»»  AdanM,  85  N.  Car.  560;  Slate  t. 

(Iowa)  230,  Carlton,   107   N.   Car.  956;   State  i'- 

1.  State  V.  Dunn^  95  N.  Car.  697.  Smith,  65  Wis.  93. 

Wliare  Iba  FroaocnUwi  of  an  InAlctBiMit  Ftea  DayoMUns^  nsmi  Oasvietioi*^^" 

la  MaxaliMd  at  the  defendant's  costs,  a  North  Carolina^  under  a  statste  p^ 
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only  accrue  upon  the  acquittal  of  the  defendant,  he  cannot  be 
charged  upon  any  other  disposition  of  the  cause.^ 

mitting  a  solicitor's  fee  In  case  of  con-  Oomplaliil  Oontalnlng  No  Oluavt— 
Tiction,  it  was  held  that  such  a  fee  DiqposlllMi  ef  on  tfotlon. — Where  there 
could  not  be  taxed  against  a  prosecu-  is  no  statute  authorizing  such  a  course, 
tor.  State  v.  Dunn,  95  N.  Car.  697.  the  justice  cannot  adjudge  costs  against 
»r^Hwti«M»y  TyramfwaHAw — ^in  State  t^.  a  Complainant,  where  the  complaint  is 
Menhart,  9  Kan.  98,  it  was  held  that  disposed  of  by  a  motion  to  discharge 
the  complaining  witness  could  not  be  the  defendant  on  the  ground  that  no 
charged  with  costs  at  the  preliminary  offense  is  charged  therein,  /i*  re  Stone- 
hearing  when  the  justice  held  that  berger's  Petition,  31  Kan.  638. 
there  was  no  cause  for  binding  over  the  On  TwOfotn  of  Prooeoutor  to  Appear.— 
accused.  State  v.  Dean,  24  Kan,  53.  In  Missouri  it  was  held,  under  a  stat- 
Hecosslty  of  Sofllelent  Finding  nndor  ute  providing  that  costs  may  be 
atatatea. — Where  a  prosecutor  may  be  awarded  against  a  prosecutor  upon  the 
charged  with  costs  when  it  is  found  hearing,  that  the  court  had  power  to 
that  he  instituted  the  proceedings  with-  charge  him  with  such  costs,  though  the 
out  probable  cause  or  from  malicious  accused  is  discharged  through  the  fail- 
motives,  a  justice,  in  rendering  a  judg-  ure  of  the  prosecutor  to  appear.  State 
metit  in  a  misdemeanor  case,  may  t.  Pawcett,  16  Mo.  380. 
charge  the  prosecuting  witness  with  In  loiva  the  failure  of  the  prosecut- 
the  costs  after  a  finding  that  the  pros-  ing  witness  to  appear  and  further  pros- 
ecution was  instituted  without  proba-  ecute  the  defendant  in  the  District 
ble  cause  or  from  malicious  motives.  Court  was  held  not  to  warrant  a  judg^ 
Little  V,  Evans,  41  Kan.  578;  Foss  v,  ment  against  him  for  the  costs.  State 
Jones,  43  Kan.  72.  v.  Holliday,  2a  Iowa  397.  And  this  is 
The  finding  by  a  justice  that  there  consistent  with  State  v,  Hodgson,  79 
was  '*  no  sufficient  cause  for  this  pros-  Iowa  46J,  wherein  it  is  held  that  con- 
ecution "  was  held  to  be  a  sufficient  viction  before  the  justice  of  the  peace 
finding  that  the  prosecution  was  instl-  is  conclusive  upon  the  question  of  prob- 
tuted  without  probable  cause.   State  r.  able  cause. 

Roney,  37  Iowa  30.  But  a  different  rule  was  followed 

In  A^0r/>lCartf/iJi«theActof  i975pro-  where  the  defendant  was  bound  over 

vided  that  the  costs  of  prosecutor's  and  and  the  prosecuting  witness  failed  to 

defendant's  witnesses  **  shall  be  paid  appear  at  the  trial.     State  v.  Stein- 

by  the  prosecutor,  **♦  whenever  the  kopf    (Iowa    1895),   62   N.   W.    Rep. 

judge  or  justice  of  the  peace  shall  cer-  787. 

tify  that  there  was  not  reasonable  Proaooutlng  WltnoM  a  lUnor  or  Kar- 
grround  for  the  prosecution,  and  that  ilod  Woman. — In  State  v,  Lavelle,  78 
the  public  interest  did  not  require  it."  Mo.  106^  it  was  said,  obiter^  that  the 
The  Act  of  1879,  c.  49,  provided  that  fact  of  the  minority  of  the  prosecuting 
costs  in  like  cases  as  in  the  former  act  witness  would  not  exempt  him  from 
**  shall  be  paid  by  the  prosecutor,  o  •  *  liability  for  costs,  under  a  statute  sub- 
whenever  the  judge  or  justice  shall  be  jecting  prosecuting  witnesses  to  costs. 
of  opinion  that  there  was  not  reasona-  In  Tennessee  the  question  was  directly 
ble  ground  for  the  prosecution,  or  that  decided.  State  v,  Dillon,  i  Head 
it  was  not  required  by  the  public  In-  (Tenn.)  389.  But  it  was  also  held 
terest."  Construing  these  acts  the  that  a  married  woman  could  not  be 
court  held  that  it  was  the  intention  of  Indorsed  as  prosecutrix  because  she 
the  legislature,  by  the  latter  act,  to  dis-  would  not  be  liable  for  costs  or  dam- 
courage  frivolous  and  malicious  prose-  *£6**  Moyers  v.  State,  11  Humph, 
cutions  by  enlarging  the  power  ol  the  (Tenn.)  40. 

court  over  the  question  of  costs,  and  IMtondanl'sODOts. — In  Franklin  Coun- 

that  no  certificate  was  required  that  ty  v.  Conrad,  36  Pa.  St.  317,  it  was 

there  was  not  reasonable  ground  for  the  said  that  the  case  where  the  costs  are 

prosecution,  etc.,  and  that  it  was  suffi-  imposed  upon  the  prosecutor  is  the 

cient  if  the  court  simply  entertained  only  statutory  provision  made  for  the 

and  expressed  the  opinion  that  there  costs  of  defendant's  witnesses, 

was  no  reasonable  ground,  etc.     State  1.  A  WOUo  Proso^nl  Is  KolanAoqnttlal 

V.  Norwoodf  84  N.  Car.  797.  such    as    to   charge   the   prosecutor. 
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IladiBf  ttf  Probable  Cavso — GonelnsiyeaeM. — ^When  the  jury  return  a 
verdict  of  not  guilty,  and  find  that  the  prosecution  was  instituted 
without  probable  cause  or  from  malicious  motives,  under  the 
statute,  the  trial  court  cannot  set  aside  so  much  of  the  verdict 
as  embraces  the  latter  finding  and  adjudge  the  costs  against  the 
county,* 

PvUio  Ofloor  Hot  within  Stotnto. — Statutes  providing  for  the  imposi- 
tion of  costs  upon  prosecuting  witnesses  do  not  apply  to  pros- 
ecuting attorneys  when  acting  in  the  line  of  their  official  duty.* 

6.  Taxation  of  Costs  against  Defendant. — While  the  costs 
incurred  by  the  prosecution  are  in  some  cases  made  fixed 
charges  against  the  public,  the  defendant,  upon  conviction,  is 
chargeable  with  all  costs  which  may  properly  be  taxed  as  such 
under  the  various  statutes,^  subject  to  any  limitation  or  restric- 

Ttrlor  r.  State,  39  Ark.  291 ;   State  v.  S.  State  v.  McCutcheon,  20  Neb.  304; 

Branum,  23  Ark.  541.  State  v.  Baldwin,  79  Mo.  245. 

SuAetaBcy   of  Acqntttid. — In    Ger-  S.  Adams  v.  State,  48  Ala.  421;  Wel- 

niond  i\  People,  i  Hill  (N.  Y.)  3^3,  a  lington  v.  State,  52  Ark.  447;  Murphj 

partr  was  tried  upon  a  charge  01  as-  v.  State,  38  Ark.  516;  Hall  v.  Dojle,35 

sault  and  battery,  and  acquitted,  and  Ark.  445;  Wickwire  f.  State,  19  Conn, 

the  justices  certified  in  their  minutes  477;  Schiicht  v.  State,   56  Ind.  174; 

that  the  complaint  was  wilful,  mali-  Albertson  v.  Kriechbaum,  65  Iowa  17; 

ciou$,    and    without    probable  cause.  Osborne    County  v.    Honn,  23  Kan. 

Thereupon  the  prosecutor  executed  a  256;  Ried  v.  State,  19  Neb.  695;  State 

K>:ul  for  the  payment  of  the  costs,  upon  v.    Kinne,    41    N.   H.   238;    State  v. 

which  5uit  was' afterwards  brought  for  Munds,  7  Oregon  80;    Porterfield  r. 

the  brvaoh  thereof.    In  the  trial  of  the  State,  92  Tenn.  289;  State  v.  Reinhart, 

oh.irgc  of  assault  and  battery,  the  de-  92  Tenn.  270;   State    v,   Howran,  8 

feiKlant  demanded ajurT,but'only  three  Heisk.  (Tenn.)  824. 

jurv^n?  were  impaneled  and  tried  the  Jury  Fee. — As    further    illustrating 

OAus<\  the  proi>er  numlier  to  which  the  the  entire  dependence  of  this  subject 

defemiant  w;i$  entitled  being  six.     It  upon  statute,  and  the  impracticabilitj 

divi   not   appear  that  the  court  acted  of  asserting  general  rules,  the  jurj  fee 

uiHUi  the  \erdict   and  pronounced  an  was  held  in  Michigan  not  to  be  costs 

»cv^i:ittul.     The  court    held  that    the  assessable  against  a  defendant,  because 

ri^iu  to  demand  a  Inrnd  from  the  pros-  the  constitution   guarantees  him  the 

«vun!^p  witnesses  depended  upon  the  right  to  a  trial   by  jury.    People  r. 

pnn  ious  condition,   to  wit,  an  *'  ac-  Kennedy,  58  Mich.  372. 

quit M I  t^y  a  lepil,  not  a  conventional.  But  In  Missouri  a  statute  making  a 

authori:>/*  and  that  while  the  defend-  jury  fee  taxable  against  a  defendant 

a:u  A^tvi  the  prosecuting  witness  could  was  held  to  be  constitutional,  because 

h.iNe  \x.ii\txi  a  full  jury,  the  mere  ac-  the  forum  and  machinery  for  the  trial 

qt:ut.rt  l\v  such  a  jury,  with  nojudg-  were  provided  to  the  defendant  with- 

nu-nt   eniertxi   thereim.  was  not  sum-  out  the  payment  of  costs  in  ad^Tincc. 

cicnt  tohoKitheprtvecutoronhisbond.  State  v.  Wright,  13  Mo.  243. 

1,  State  ;\  Zimmerman,  31  Kan.  85;  The  Oonrt  of  faqnlzy  cannot  render 

|,K A^i^s  : .  Suite,  20  Ga.  839.  judgment  against  the  defendant  for 

In  /c:,,r  it  is  held  that  a  conviction  any  costs  except  those  of  his  own  wit- 

of  A  dctc:*..lani  N»tore  a  justice  of  the  nesses,  and  if  the  defendant  is  held  for 

jvMCc  U  c.-^u'.e.sive  prvuii  of  probable  trial  the  costs  of  prosecution  abide  the 

vMc.-x  i%'i  ;ijo  pio<tviition,anduponap-  event.     Hyden   v.  State,  40  Ga.  47-^ 

|HM-  h\  tlu*  vK  te:ui.uu  to  the   District  But  where   the  defendant   is  bound 

».\  e,n.  U>c  l.ufor  c»  iiri  cannot   inquire  over  on  a  charge  of  felonj,  and  upt-n 

incv^  ;hc  ;:..uter  a:ul  tux  the  costs  to  the  the  trial  is  convicted  of  a  misdemeanor, 

''•:.^    -^x.it  on  il.e  irrxunul  of  a  want  of  the   costs   of  a  preliminary  examina- 

iw^ImMc  cause.     State  :\  Hodgson,  79  tion  are  taxable  against  him,  notwiih- 

lowa  4CU.  standing  the  fact  that  the  charge  of  a 
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tion  imposed  by  the  statute  under  which  the  costs  are  taxed.^ 
But  the  right  to  tax  the  defendant  with  costs  of  prosecution 
generally  depends  upon  his  final  conviction,  as  he  cannot  be 
charged  if  he  is  acquitted ;  *  although  services  rendered  him,  as 

misdemeanor  might  have  been  tried  Kan.  644;  State  v.  Brooks,  33  Kan. 

before  the  examining  officer.     In  re  708;  State  t/.Ellvin,  51  Kan.  784;  Com. 

Donnelly's  Petition,  30  Kan.  193;  State  v.  Ewers,  4  Gray  (Mass.)  21. 

V.  Granville,  26  Kan.  158.  OonTiotion  of  a  Leeier  Offense  tlian 

1.  fiulonement  of  Name  of  Witness. —  GbazKed. — Where  a  person  is  charged 
Thus  in  Indiana  it  was  held,  under  a  with  an  offense  which  includes  both  a 
statute,  that  the  defendant  could  not  be  misdemeanor  and  a  felony,  and  the 
taxed  with  the  costs  for  mileage  and  jury  find  the  defendant  guilty  of  a  mis- 
attendance  of  witnesses  summoned  by  demeanor  only,  the  costs  for  the  misde- 
the  state,  whose  names  are  not  indorsed  meanor  only  can  be  adjudged  against 
on  the  indictment  or  information,  him.  State  f.  O' Kane,  23  Kan.  344. 
Baldwin  v.  State,  126  Ind.  28.  When  a  defendant  pleads  guilty  to  a 

Number   of   Witnesses. —  Under    the  simple  assault  under  an    indictment 

statute  in  Georgia  controlling  in  1890,  charging'him  with  an  assault  with  in- 

it  vras  held  that  a  person  convicted  of  tent  ion  to  commit  murder,  such  a  plea 

crime  was  taxable  with  the  fees  of  two  is  an  admission  thatthe  assault  was  com- 

witnesses  sworn  and  examined  in  be-  mitted  with  a  weapon,  and  the  solicitor 

half   of   the  state,  and   if    additional  is  entitled  to  have  his  fee  taxed  as  for 

witnesses  were  required  for  different  an  assault  with  a  stick  or  other  weapon, 

material  points  two  could  be  counted  for  under  a  statute  providing  a  fee  when 

each  point,  and  more  than  two  where  the  assault  is  committed  with  such  a 

the  court  made  the  requisite  certificate,  weapon.     Adams  v.  State,  48  Ala.  422. 

Brown  v.  State,  86  Ga.  377.  Under  an  Early  Statute  In  Connectlcnt 

2.  Collins  v.  State,  57  Ark.  209;  Rob-  a  defendant  prosecuted  for  any  delin- 
erts  V,  State,  72  Ga.  677 ;  Schlicht  v.  quency  by  an  informing  officer  legally 
State,  56  Ind.  177;  State  v,  Powell,  44  appointea  and  sworn  for  the  purpose 
Mo.  App.  21 ;  Lehigh  County  v,  could  be  taxed  with  the  costs,  whether 
Schock,  113  Pa.  St.  379.  he  was  finally  convicted  or  acquitted. 

CO0t8  Specially  Adjudged  In  Progress  of  Fowler  v.  Bishop,  i  Root  (Conn.)  198. 

Canse. — But  if,  in  the  progress  of  the  I>efectlTe   Indictment.  —  So,  also,  in 

cause,  costs  of  some  particular  matter  other  states,  statutes  have  been  enacted 

have  been  specially  adjudged  against  at  one  time  or  another  under  which 

the  defendant,  he  must  pay  such  costs,  costs  might  be  taxed  against  a  defend- 

although  he  be  acquitted  on  the  trial,  ant  under  a  defective  indictment,  upon 

Patton  V.  State,  41  Ark.  486.  the  theory  that,  though  guiltless,  the 

Wlien  a  Nol.  Pros,  is  entered  upon  the  defendant's  conduct  justified  the  jury 

finding  in  favor  of  the  defendant  on  an  in  charging  him  with  costs.     Com.  v, 

issue  joined  to  a  plea  in  abatement,  and  Keenan,  67  Pa.  St.  203. 

a  new  indictment  is  preferred  against  Final  Trial  on  A]q[>es^. — ^The  right  to 

the  defendant,  the  costs  of  the  first  pro-  tax  a  defendant  with  costs  relates  to  the 

ceeding  cannot  be  taxed  against  him.  final  determination  of  the  case  against 

Bazell  V.  State,  89Ala.  15.    And  where  him,  and  he  does  not  become  abso- 

a  nol,  pros,  was  entered   upon   terms  lutely  liable  for  costs  up  to  the  time  of 

that   the  defendant    should    pay    the  the  appeal  taken  from  a  judgment  or 

••  costs  of  the  cause,"  it  was  held  that  conviction;    but  the    final    judgment 

the  defendant  was  not  liable  for  the  must  be  rendered   against  him  upon 

st2lte  and  county  tax,    because   such  such  an  appeal  before  the  costs  can  be 

taxes  were  not  costs  in    the    cause,  adjudged  against  him,  and  the  clerk  is 

State  Tax  Cases,  12  Lea  (Tenn.)  745.  bound  to  furnish  him  a  transcript  of 

Trial  npon  Several  Counts. — Where  a  the  proceedings  to  enable  him  to  per- 

defendant  is  tried  upon  several  sepa-  feet  his  appeal.    State  v.  Wallace,  41 

rate  counts,   and   is  found   guilty   in  Ind.  447.     See  also  Com.  v.  Haynes, 

some  and  not  guilty  in  the  others,  he  107  Mass.  198. 

cannot  be   required   to  pay  the  costs  Bui  it  has  also  been  held  otherwise^ 

under  the  counts  under  which  he  is  and  in  i?'/d>r«Va  the  words"  final  trial," 

acquitted.     In  re  Gilson's  Petition,  34  in   section    14  of  the  Declaration   of 
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the  attendance  of  witnesses  on  his  behalf,  are  a  debt  due  from 
him  which  may  be  recovered  in  an  action  therefor;^  and  even 
acts  under  which  costs  properly  taxable  against  the  defendant 
are  payable  by  the  state  or  county  under  certain  circumstances, 
may  not  relieve  the  defendant  of  liability  therefor.* 

R:zht5.  providin|tthat"iiopen(Miihall  i.  IXoiiiieUjr  v.  }6hii8oii   Coimhr,  7 

be  CMCipclIed  to  par  costs  except  after  Iowa  419;  State  v.  OliTer,  50  Mo.  App. 

c  •r.viciioa  on  nnai  trial,"  mean  such  a  223;  Mariner  v.  Ifackej,  35  Kaa.  672; 

trijl  in  the  court  harinfr  orifrinal  trial  State  v.  Whithed,  3  Murph.  (N.  Car.) 

«ur!5diction  of  the  case,  as  is  the  basis  23^ 

for  the  entrj  of  iodement  fioallj  dis-  In  Aiabmata,  where  the  fees  of  de- 

pcksine  of  the  action  in  such  court,  and  fendant's  witnesaes  were  taxed  against 

do   nc't   appij  to   proceedings  in   an  the  defendant  upon  conviction,  for  the 

apfV'I  Lace  court.     Such  section  of  the  benefit  of  the  witnesses,  the  court  held : 

Declaration  of  Ri^ts  does  not  pro-  **  If  the  defendant  is  convicted   the 

hibit  the  clerk  from  requiring  ol  a  compensation  claimed  bj  his  witnesses, 

person  convicted  of  a  criroitial  charge  and  certified  bj  the  clerk,  becomes 

cash  pavir.ent  for  such  a  transcript,  part    of    the    coats    in    which   be   is 

Scate  r.  Newman,  24  Fla.  33.  amerced  br  the  general  judgment  for 

ataaacnpfear B  Wwm  tm  Ttwmtai^L — ^A  cosu.    It  is  taxed  as  costs,  and  col- 

steac  inrar'her  mav  demand  his  fee  in  lected  bj  the  sheriff  for  the  use  of  the 

KTra-x-e  t«»r  a  transcript  of  the  testi-  witnesses.     This    does   not,  howerer, 

B.  =j  txken  at  the  trial,  and  this  is  not  change  the  nature  or  character  of  the 

in  c«.-r.£:jt  «:rh  the  constitutional  pro-  compensation.     It  is  simply  a  debt— a 

v->:.~n  that  ^  the  writ  of  error  shall  be  due  to  the  witness  from  the  defendast 

a  «nt  ci  rieht  in  ail  cases  of  felon  v."  for  services  performed  at  his  instance. 

Tr.<    iict  that  the  defendant  is  poor  Of  the  debt  the  certificate  of  the  deii 

ar.i  ur^ble  to  pav  therefor  does  not  is  evidence,  upon  which  an  action  at 

ciiarL^e  the  risrht  to  demand  sacb  paj-  law  will  lie  immediatelj,  thou^  d^ 

State  r.  Moore,  b  Nebw  22.  cause  is  pending  and  undetenniaed." 


. — Under  a  Bradlej   r.  State,  69  Ala.  318,  a'Hmg 

saiute  mhich  prD\-ides  that  ^  on  the  Mill  r.'  White,  i  Ala.  576;  Canriller. 

arlrrax-xe  vW  a  iiidement,  if  the  appeal  Reynolds,  9  Ala.  969. 

be  takes  hr  the  dt^i>ndar.t«  and  on  the  S.  Schuylkill  County  r.  Reifanrder, 

re^rrrsai  ot  the  iudcir.ent.  if  the  appeal  ^  Pa.  St.  450;  Com.  r.  Philadelphia 

t*   taitfn    by   the    roTnr.onwealth,    a  County,  2  S.  &  R.  (Pa.)  290. 

iodirr.>r-::  Kr  cvc«r5  «h^li  be  rendered  BsevvBiy  fkWB  VMbbh  altar  fflfMBt 

AirJur.>t  the  »ie:er.dfcr.:.' '  the  court  held  lif  OooBlar. — In  Corbin  r.  People, p  111. 

trjLt  the  costs  ct  the  appeal  upon  af-  App.  3536,  the  defendant  was  convicted 

frr^'::x  •&  •ovt£'n»rxu  v>f  conviction  conld  of  manslanf^ter,  and  the  fees  of  vit- 

S.^  rxve^i  AC&:r.5t  the  defendant,  whether  nesses  who  attended  at  the  instance  of 

;h«  <«fe:i$e  was  a  felony  or  one  of  a  the  accused,  and  of  the  state's  attor- 

ies»  iecree.     Peoples  r.'Com.,  88  ICy.  ney,  were  taxed  against  the  defeodant, 


but  had  been  previously  paid  by  the 

coonty  upon  proper  certificate,  as  re- 

\V.r->  the  witnesses  who  appear  for    qnired  by  the  statute  of ///taSM.    The 


«  o.-tend.:-?:  must  !vx)k  to  him  for  defendant  insisted  that  as  the  cooatj 

fv-.Tr>m:.  it  15  <ocr>e  times  provided  by  had  paid  the  costs  they  coald  not  be 

Mt  .::e  th  at  o^kYrs  who  reiKier  servioes  taxed  against  him,  and  sought  to  qaaih 

t.  a  oeieskiint  who  is  acqnittcd  shall  the  lee  bill  as  to  such  fees,  hot  hismo- 

rrc^ve  cerxai:.  resr.unefation  therefor  tion  was  dismissed.     It  was  insisted 

:r,t%  the  scate  or  cv^u=tv.    See  Wells  that  a  judgment  could  not  be  rendered 

I  rV  MvX^c^*  .xich.  1?  Hl  iSofii     Bm  the  in  favor  of  the  witnesses,  because  tbej 

I  oct«*  orf    the  o!*5cers;  «i    aLTpeal.  for  had  already  been  paid  by  the  coanty; 

j^rc:ce$  readerevi  k>  the  ac^sicted  de-  and  that  a  judgment  could  not  be  ren- 

'►•-.'irt.  hJive  b«v::  held  tc»  be  proper  dered  in  favor  of  the  county,  because 

c>Ji'«<^  A«au?«<t  the  det<  nda^at.   Green  the  coonty  was  not  a  party  to  the  crim- 

•     C^'ca  .  >>%    Kv.  joa:  Carpenter  r.  ii»l  prosecutisa  against  Aedefeadast. 

i\vr.v«  S  1  jL  :<9^  The  oowt  held  that  while  ths  cosa^ 
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7.  Judgment—^.  Generally. — A  judgment  for  costs  is  entered 
in  the  case  in  which  they  accrue.* 

*.  Sufficiency  OF  Judgment — (i)  Designation  of  Amount, — 
While  the  costs  are  usually  taxed  by  the  clerk  after  the  judg- 
ment  is  rendered,  and  are  inserted  in  the  judgment  when  recorded 
by  him,*  the  necessity  for  inserting  the  amount  of  the  costs  in 
the  judgment  has  not  been  held  to  be  necessary  to  the  validity 
of  the  judgment.^ 

(2)  Under  Joint  Indictment. — Where  two  persons  are  jointly 
indicted,  but  tried  separately,  upon   conviction  the  judgment 

was  not  in  form  a  partj  to  the  criminal  ger  v.  Washington  County,  12  Pa.  St. 

prosecution,  it  could  not  be  regarded  251 ;  In  re  Johnson,  104  Mich.  343. 

as  a  stranger  thereto,  because  there  are  But  the  court  maj  determine  the 

so  many  duties  and  liabilities  imposed  amount  of  the  costs,  and  embrace  it  in 

by  law  upon  the  county  in  connection  the   judgment.      In   re  Johnson,   104 

with  the   criminal  proceedings  in  its  Mich.  343. 

courts,  it  being  responsible  for  such  -   And  in  Nevada  the  court  was  held 

fees  if  the  defendant  should  be  acquit-  to  have  this  power  without   the  pre- 

ted,or,whenconvicted,  if  the  costs  can-  vious  making  and  filing  of  a  cost  bill, 

not  be  collected  from  the  defendant.  State  v.  District  Ct.,  16  Nev.  78. 

1.  Where  costs  are  taxable  against  Copy  of  Goat  Bill  oil  mnntos  beforo 

the  state  for  boarding  a  jury,  such  ex-  Judgment. — In   Tennessee  there  is   no 

penses  must  be  taxed  in  each  case  in  statute  requiring  the  clerk  to  copy  a 

which  they  accrued ;  and  a  separate  bill  of  costs  upon  the  minutes  of  the 

judgment  for  the  expense  of  boarding  court  before  judgment  that  county  or 

juries  of  several  trials  cannot  be  en-  state   shall  pay  them,   and   it   is    not 

tered   against    the  state,   but  the  ex-  necessary.    State  v.  Henderson,  15  Lea 

pense  incurred  by  each  jury  must  be  (Tenn.)  278. 

included  in  the  judgment  in  the  case  8.  Amount  Stated  In  Execution. — In 

in  which  it  arose.     State  v.  Nolan,  8  McKnight  v.  Spain,  13  Mo.  535,  the 

Lea  (Tenn.)  663.  judgment  did  not  specify  the  amount 

Alteration  of  Judgment  after  Ezecu-  of  the  costs  for  which  it  was  rendered, 

tlon  agalnet  Proseontor,  and  Nulla  Bona  but  an  execution  issued  thereon,  which 

Betumed. — Where  a  prosecution  is  dis-  set    out  the  amount,  was  held  to  be 

missed  as  frivolous  and  malicious,  and  good. 

a  oiagistrate  on  that  account  taxes  the  General  Judgment. — A  judgment  of 

prosecutor  with  the  costs,  he  cannot,  conviction  carries  the  costs.     State  v. 

after  the  return  nulla  bona  of  an  ex-  Granville,    26    Kan.    160;    Schuylkill 

ecution   against    the    prosecutor,   tax  County  v,  Reifsnyder,  46  Pa.  St.  446; 

the  costs  of  the  state  against  the  state.  State  v.  Chapman,  38  La.  Ann.  349. 

Morgan  v.  Pickard,  86  Tenn.  210.  General    Judgment    against    State. — 

Judgment    against    Prosecutor. — ^The  When  tlie  witnesses  of  a  discharged 

prosecutor  in  a  criminal  action  in  a  defendant,  who  has  not  taken  the  oath 

court  of  one  county  cannot  be  taxed  of  insolvency  in  a  criminal  prosecution, 

with  the  costs  of  a  like  action,  wherein  are  to  be  paid  by  the  state,  under  the 

he  is  prosecutor,  pending  in  the  court  regulations  of  an  act  to  that  effect,  the 

of    another     county.     If     there     are  court  should  not  go  beyond  a  general 

g^unds  for  taxing  the  prosecutor  with  judgment  that  costs  be  paid  by  the 

costs  in  both   cases,  the  costs  of  each  state,   leaving    the    ascertainment    of 

case  should  be  taxed  against  him  in  costs  and  the  payment  to  be  made  as 

the  respective  causes  in  which   they  the  several  statutes  direct.     Buckman 

accrue.     State  v.  Horton,  89  N.  Car.  v,  Alexander,  24  Fla.  46. 

582.  Nerada. — A   judgment  of    fine  and 

S.  The  Bin  of  OoitB  la  Not  Made  tlie  **  the  costs  of  this  action"  was  held  to 

Baala  of  the  Judgment,  as  the  judgment  be  only  a  judgment  for  the  fine,  and 

precedes  the  bill  of  costs.    State  v,  nugatory  as  to  the  costs,  because  the 

Delap,  Peck  (Tenn.)  91 ;  State  v.  No-  amount  thereof  was  not  stated.    State 

Inn,  8  Lea  (Tenn.)  6iS3.     See  also  Har-  v,  Jameson,  13  Nev.  429. 

989  ,  Volume  VIIL 


Pnetioe  BdAting  to  Ootts.  FINES  AND  COSTS.  JiidgiMit. 

should  show  the  liability  of  each  defendant.' 

(3)  Judgment  of  Imprisonment  for  Costs, — ^Where  the  judg- 
ment for  costs  against  a  party  embraces  a  judgment  for  imprison- 
ment to  enforce  the  payment  of  the  costs,  more  certainty  should 
be  observed,  both  as  to  amount  of  costs ^  and  as  to  the  time  of 
imprisonment.* 

c.  Effect  of  Judgment  as  a  Lien. — It  is  generally  provided 
that  the  costs  adjudged  against  the  defendant,  in  a  criminal 
prosecution,  shall  be  a  lien  on  his  property,*  or  upon  particular 

1.  Boyken  t;.  State,  3  Yerg.  (Tenn.)  paid  would  have  much  in  common 
426;  Murphy  f.  People,  3  Colo.  147.        with   imprisonment  for  debt.    Ex  f. 

Upon  Joint  Trial. — When  defendants  Russellville,  95  Ala.  19. 

are  jointly  tried  and  severally  fined,  it  Wliero  a  Defendant  ia  Condemned  to 

has  been  held  to  be  regular  to  assess  Hard  Labor  until  the  costs  are  paid,  at 

the  costs  against  them  jointly.     Strau-  the  statutory  rate  per  day,  this  is  not 

ghan  V,  State,  16  Ark.  37 ;  Calico  v,  equivalent  to  a  judgment  that  be  shall 

State,  4  Ark.  430;  Flynn  v.  State,  8  remain  imprisoned  until  the  costs  are 

Tex.  App.  399.     But  see  State  xk  Mc-  paid,  and  is  therefore  not  in  violation 

O'Blenis,  21  Mo.  27a.  of  the   section  of  the  constitution  of 

The  petit  jury  cannot  convict  one  of  Alabama^  which  declares  that  no  per- 

two  defendants  jointly  indicted  for  a  son  shall  be  imprisoned  for  debt.  Nel- 

misdemeanor,  and  acquit  the  other,  and  son   v.   State,   46  Ala.    188;  Gadj  t*. 

direct  the  latter  to  pay  the  costs.  Sea-  State,  83  Ala.  51.     And  it  is  not  neces- 

right  V,  Com.,  13  S.  &  R.  (Pa.)  301.  sary   that  the  court  should  prescribe 

When  a  judgment  against  codefend-  the  precise  number  of  days  for  the  ad- 
ants  imposes  a  fine  upon  each  with  ditional  labor.  Mcintosh  f.  State,  53 
costs  against  both,  and  the  costs  can  Ala.  355. 

be  discriminated,  each  is  liable  for  his  Duration  of  Labor. — Where  a  judg* 

part;  otherwise,  for  the  whole.     State  ment  of  conviction  specifies  the  exact 

V.  Jolly,  3  Dev.  &  B.  L.  (N.  Car.)  no,  duration  of  the  hard  labor  imposed  for 

32  Am.  Dec.  656.  costs,  it  is  sufiicient  if  the  record  does 

2.  On  conviction  for  a  misdemeanor,  not  show  that  the  bill  of  costs  includes 
the  judgment  of  imprisonment  for  the  any  costs  for  which  the  defendant  can- 
payment  of  costs  should  specify  the  not  be  legally  imprisoned.  Croom  v. 
amount  of  the  costs  for  which  the  im-  State,  71  Ala.  14. 

prisonment  is  imposed,   although  an  In  NebnuAa,  under  a  statute  provid- 

omission  in  this  respect  will  not  ren-  ing  that  when  it  appears  to  the  court 

der  the  judgment  invalid  where  the  that  a  prisoner  is  unable  to  pay  the 

time  of  the  imprisonment  is  made  cer-  amount  adjudged  against  him,  it  shall 

tain  therein.    Tolbert  v.  State,  87  Ala.  be  the  duty  of  the  judge  to  discharge 

27;  Walton  V,  State,  62  Ala.  197;  Hill  him,  but  such  discharge  shall  not  op- 

V.  State,  78  Ala.  i ;  In  re  Johnson,  104  erate  to  release  him  from  an  imprison- 

Mich.  343.  ment  imposed  as  a  part  of  the  punish- 

3.  Vaughan  i;.  State,  83  Ala.  55.  ment,  nor  until  he  shall  have  been  in 
See  also  cases  cited  in  preceding  note,  prison  at  least  one  day  for  every  three 

Joint   Defendants. — Where    two   de-  dollarsof  the  amount  adjudged  against 

fendants     are    jointly    convicted,  the  him,    it  was    held    that   a   defendant 

judgment  should   not  impose  such  a  might  be  committed  until  the  amount 

term  of  imprisonment  for  the  payment  adjudged  against  him  should  be  paid, 

of  the  costs  **  as  will  pay  all  the  costs  because  the  court  cannot  know,  when 

and  officers*  fees,"  because  this  would  the  judgment  is  being  pronounced,  that 

be  to  coerce  the  payment  of  all  the  the  amount  adjudged  will  not  be  paid, 

costs  by  both  defendants ;  but  the  judg-  or  that  it  cannot  h^  collected  by  legal 

ment  should  specify  such  a  term  of  process ;  and  it  is  not  until  after  the 

imprisonment  as  will  satisfy  one-half  legal  means  for  the  collection  thereof 

of  the  costs  by  each  of  the  defendants,  have  failed  that  the  prisoner  isentided 

Coleman  xk  State,  55  Ala.  173.  to  be  discharged  under  such  statute. 

«♦  Until  Fine  and  Costs  are  Paid." — An  In  re  Newton,  39  Neb.  757. 
imprisonment  until  fine  and  costs  are        4.  Whitley  v.    Murphy,   5  Oregon 
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property  in  convictions  of  specific  offenses.^ 

8.  Costs  on  Change  of  Venue. — As.  a  general  rule,  as  between  the 
county  from  which  a  criminal  trial  is  removed  and  the  county  to 
which  it  is  removed,  on  a  change  of  venue,  the  former  is  respon- 
sible for  the  proper  costs  of  the  prosecution  under  statutes  in 
such  case  controlling.*  The  costs  are  taxed  by  the  court  trying 
the  case,^  subject  to  any  requirement  of  notice  to  or  supervision 
by  the  debtor  county  which  may  exist  under  a  rule  of  court 
or  statute ;  *  and  where  specific  fees  are  allowed  by  law,  no  other 
costs  can  be  taxed  than  those  that  could  be  taxed  in  the  court 
from  which  the  change  is  taken.*  But  what  are  proper  costs  to 
be  taxed  against  the  county  from  which  the  removal  is  had, 
depends  upon  their  character  as  proper  or  otherwise  in  the  par- 
ticular state  in  which  the  question  arises. 

9.  Enforcement  of  Payment  of  Costs — a.  Execution. — The  pay- 
ment of  costs,  adjudged  against  the  defendant  in  criminal  pro- 
ceedings, may  be  enforced  by  execution  against  his  property  as 

333 ;    State  v.  O'Neil,  7  Oregon  141 ;  change  of  venue  is  taken  maj  appoint 

State  V,  Munds,  7  Oregon  80;    Mc-  attorneys  to  defend  the  prisoner,  and 

Knight  V.  Spain,  13  Mo.  535;   In  re  make    allowances    for  their  services. 

Newton,  39  Neb.  757.  Gordon  v.  Dearborn  County,  53  Ind. 

Dookfltlng  Judgment  to  Perfect  Lien. —  333 ;  Montgomery  County  v.  Court- 
When  a  judgment  for  costs,  upon  con-  ney,  105  Ind.  311 ;  State  v.  Miller,  107 
viction  for  a  felony,  is  made   a  lien  Ind.  39. 

upon  the  property  of  the  defendant,  Unautliorlied  Cliange  of  Venue — Jnrls- 

the  judgment  must  be  docketed  before  diction. — Where  a  change    of    venue 

the  next  ensuing  term,  in  order  to  be  which  is  prohibited  by  the  constitu- 

deemed  docketed  within  a  reasonable  tion  is  ordered,  the  court  to  which  the 

time ;  and  where  the  defendant  has  dis-  change   is  made  having  no   jurisdic- 

posed  of  his  property  between  the  date  tion,  neither  it  nor  the  court  of  the 

of  the  commission  of  the  crime  and  county  from  which  the  trial  was  re- 

that  of  his  conviction,  the  lien  must  be  moved  can  render  a  judgment  of  costs. 

enforced  by  a  suit  in  equity.     State  v.  State    v,    Logston,   3   Heisk.   (Tenn.) 

Munds,  7  Oregon  80.  376. 

1.  Hardten  v.  State,  33  Kan.  637;  4.  In  Wleconsln  it  was  held  that  the 

State  V,  Snyder,  34  Kan.  435 ;  State  v,  trial  judge  had  the  exclusive  right  to 

Pfefferle,  33  Kan.  718;  Ayres  v.  Pro-  tax  the  costs,  there  being  no  statute  to 

basco,  14  Kan.  175 ;  Nicklisson  v.  Hoi-  the  contrary ;  but  the  court  laid  down 

man,  17  Kan.  33.  a  rule  for  future  proceedings  to  the 

8.  Greene  County  v.  Hale  County,  effect  that  taxation   should    only    be 

61  Ala.  73 ;  Independence  County  v,  made  on  notice  to  the  district  attorney 

Dunkin,  40  Ark.  339;  State  xk  Miller,  of  the  county  to  be  charged,  in  accorcl- 

107  Ind.  39;  State  v,  Rainsbarger,  74  ance  with  the  practice  under  Rule  33 

Iowa   539;    Lockart    v.  Montgomery  of  the  Circuit  Court  for  the  taxation  of 

County,  76  Iowa  79;  Jones  County  v.  ordinary  costs.     Waushara  County  v. 

Linn   County,  68  Iowa  63 ;   Shawnee  Portage  Coun^,  83  Wis.  5. 

County  V.  Wabaunsee  County,  4  Kan.  6.  Trant  v.  State,  140  Ind.  414;  Ex 

313;  Baltimore  v.  Howard  County,  61  /.  Harrison,  ii3  Ind.  339. 

Md.  336;  Berrr  t'.  St.  Francois  County,  The  Olerk  of  the  county  to  which  a 

9  Mo.  360 ;   Washoe  County  v.  Hum-  criminal  case  is  removed  by  change  of 

boldt  County,  14  Nev.  133 ;  Fuller  v.  venue  is  not  entitled  to  any  fees  to 

Madison  County,  33  Neb.  423;  State  which  the  clerk  of  the  county  from 

V.  Justices,  II  Ired.  L.  (N.  Car.)  135.  which  the  case  comes  would  not  have 

8.  Waushara    County     v.     Portage  been  entitled  if  the  case  had  been  tried 

County,  83  Wis.  5.  where  it  originated.     Brown  County 

CkmiJiSd.  Feoe. — A  court  to  which  the  v.  Supimerfield,  36  Ind.  543. 
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in  other  cases;  ^  but  before  an  execution  can  issue  against  the 
defendant,  or  any  steps  be  taken  for  the  collection  of  the  costs, 
a  conviction  must  be  had.* 

*.  Imprisonment  for  Costs. — When  costs  are  adjudged 
against  a  defendant  in  a  criminal  proceeding,  the  payment 
thereof  may  be  coerced  by  imprisonment  under  statutes  provid- 
ing such   methods.'     While  costs   are   obligations   Hue  to  the 

1.  McMeekin  r.  State,  48  Ga.  335;  v.  State,  47  Ala.  56;  Caldwell  r.  State, 

State  I'.  Wallace,  41   Ind.  447;  In  re  55  Ala.  133;  State  v.  Wallace,  41  Ind. 

Shaw,  31  Minn.  44 ;  State  v.  Sullivan,  ^7 ;    People  v.  Weeks,  99  Mich.  89; 

9  Mont.  490;    State  f.   Reynolds,    14  /iw  r#  Newton,  39  Neb.  757 ;  I>odge  v. 

Mont.  385;  State  v.  Munds,  7  Oregon  State,  24  N.  J.  L.  455;  State  r.  Wallln, 

80;  Com.  t'.  Long,  5  Binn.  (Pa.)  489;  89  N.  Car.   578;    State  v.  Manuel,  4 

Beaslej  f.  State,  2  Yerg.  (Tcnn.)  481.  Dev.  &  B.  L.  (N.  Car.)  20. 

Appllotlon  of  Cash  In  Officer's  Hands.  UnmisoBment  of  Prosecntor.— Under 
— When  a  defendant  is  convicted  of  a  statute  in  North  Carolina  the  prose- 
criminal  offense,  the  cash  funds  be*  cutor  maj  be  imprisoned  for  the  noD- 
longing  to  him,  in  the  hands  of  the  payment  of  costs  taxed  against  him. 
arresting  officer,  may  be  applied  to  the  State  v.  Carlton,  107  N.  Car.  956; 
costs  adjudged  against  the  defendant.  -State  v.  Cannadj,  78  N.  Car.  539;  In 
Peters  r.  State,  9  Ga.  109;  Whaley  v,  re  Lowe's  Appjeal,  47  Kan.  769;  In  re 
State,  II  Ga.  128;  Morgan  7'.  Collier,  Ebenhack's  Petition,  17  Kan.  618;  State 
13  Ga.  494.  V.  Smith,  65  Wis.  93. 
'  mnurlMimiont  —  LlaUllly  Nok  DIa-  But  in  Kansas  the  statute  was  held 
ehargod. — In  Pennsylvania  it  was  held  not  to  confer  this  authority  upon  a 
that  imprisonment  for  a  certain  num-  magistrate  conducting  a  preliminary 
iR^r  of  days,  for  nonpayment  of  fine  examination.  In  re  Heitman's  Peti- 
and  costs,'  under  a  statute  expressly  tion,  41  Kan.  136. 
providing  therefor,  did  not  discharge  Utadar  Hnalelpal  faiartwr. — Offenden 
the  liability  of  the  prosecutor's  prop-  against  the  penal  by-laws  and  ordi- 
erty  for  the  payment  of  fine  and  costs,  nancesofa  municipality  maybe  impri§- 
Co'm.  ?•.  Long,' 5  Binn.  <Pa.)  489.  See  oned  for  the  costs  by  the  authority  of 
also  Whitleyr.  Murphy,  5  Oregon  333.  the  state  charter.     Berry  v.  Brialan, 

Pajmant  of  Pazt,  Fl.  Fa.  fbr  Balanea. —  86  Ky .  5. 

When  a  part  of  the  judgment  for  costs  But  a  police  court  of  a  city  may  htTe 

is  satistied,   a  /f.  Jfa,   may   issue   for  authority  to  commit  without  provision 

tho   balance.     Ilarger  r.  Washington  by  a  city  ordinance,  where  a  state stat- 

County,  \2  Pa.  St.  251.  ute  confers  tlie  auUiority.    In  re  Vic- 

^Lmait&f  after  KUla  Boaa  Xatvm  and  Cort's  Petition,  52  Kan.  18. 

Fayment  by  State. — In  Tennessee  it  was  And  where  the  authority  is  conferred 

ht'ld  that  where  an  execution  against  by  city  ordinance,  if  the  defendant  has 

the  defoudant  has  been  returned  mml/a  no  property  out  of   which  the  judp- 

A«>»ii,  and  the  costs  paid  by  the  state,  ment  can  be  made,  execution  must  firFt 

extxmtion  is  the  only  remedy,  and  the  issue  and  be  returned  unsatisfied  before 

defendant  cannot  be  made  to  work  out  he  can  be  committed.     Deitz  r.  Ceo- 

such    costs.     State   r.  Sibley,  4  Lea  tral,  i  Colo.  323. 

(Tenn.)  738.  LagaUtF  of  Tax.— The  costs  for  whicn 

FY«m  Wiiat  Ooazt  Sxaevtton  lanaa. —  a  defendant  may  be  committed  must 

The    execution   must   issue  from  the  be    such  as    may  be   lawfully  taxed. 

co\irt  in  which  the  pnx^eeding  is  had  Johnson  r.  State,  85  Tcnn.  325;  East- 

and  judgment  is  rendered.     Anglear.  man  r.  Nashville,  13  Lea  (Tenn.)  717; 

Corn.*  10  Gratt.  (Va.)  706.  Holland  r.  State,  23  Fla.  123. 

S.  Ware  r.  State,  33  Ga.  338.  Fovar   to  Oonuiitt    Papondirt   avoi 

n.  Fa.  batora  Tazatloa  af  Ooata. — Ft.  Maftafta. — A  party  cannot  be  impris- 

/*9.  should  not   issue  before  the  costs  oned  for  the  payment  of  costs  unless 

are  taxei.1,  and  one  so  issued  will  be  set  there  is  an  express  statutory  provision 

aside.    Hargerr.  Washington  County,  therefor.     State  r.  Sheppard,  15  Oi«- 

12  Pa.  St.  J51.  gon  598;  State  r.  District  Ct.,  16  Nev. 

9.  S»  /.  State,  87  Ala.  46;  Morgan  76;  In  re  Heitman's  Pedtion,  41  KaQ< 
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several  parties  in  whose  favor  they  are  taxed  as  debts,  and  ftre 

said  not  to  be  punitive  in  their  character  as  a  general  rule,*  yet 
they  are  sometimes  inflicted,  together  with  a  fine,  as  a  part  of 
the  punishment ;  and  in  some  states  the  imprisonment  for  costs 
Is  said  to  be  a  part  of  the  punishment.* 

HaM  tabor. — Under  statute  in  some  states  the  defendant  may 
be  held  to  hard  labor  when  he  is  imprisoned  for  nonpayment  of 
costs.' 

136 ;  In  re  Mitchell's  Petition,  39  Kan.  the  legislature  went  very  far  to  indi» 

762.  cate  its  intention  to  make  the  nonpay- 

In   California,  under  section  49  of  ment  of  costs  the  ground  of  an  increase 

the  Act  Defining  Crimes  and  Punish-  of  punishment.     Caldwell  t\  State,  55 

ments,  und  sections  638  and  679  of  the  Ala.  133. 

Criminal  Practice  Act,  construed  to-  I&  Montana  it  was  held  that  a  defend- 
gether,  the  defendant  will  be  fined  for  ant  could  not  be  Imprisoned  for  non- 
assault  not  exceeding  five  hundred  payment  of  costs  unless  the  statute 
dollars,  and  may  in  addition  be  ad-  made  the  costs  a  part  of  the  punish- 
judged  to  pay  the  costs;  in  which  case  ment.  State  v.  Sullivan,  9  Mont.  490; 
the  fine  may  be  imposed  by  imprison-  State  v.  Reynolds,  14  Mont.  385. 
ment,  but  the  costs  may  not.  Petty  v.  Now  Jersey. — In  Dodge  v.  State,  24 
County  Ct.,  45  Cal.  245.  N.  J.  L.  455,  after  stating  that  the  Ha- 

IminlsoiiittMit  for  Defendant's  Costs. —  billty  of  the  party  convicted  of  crime. 
Statutes  providing  for  imprisonment  to  pay  the  costs  of  the  prosecution, 
for  nonpayment  of  costs  do  not  con-  constituted  a  part  of  the  punishment, 
template  that  the  defendant  shall  be  the  court  held  that  committing  the  de- 
held  for  any  part  of  the  costs  incurred  fendant  until  the  costs  were  paid  was 
by  himself  in  his  defense.  Bradley  not  adding  to  the  legal  punishment, 
V.  State,  69  Ala.  318;  Hill  v.  State,  78  but  was  simply  enforcing  obedience  to 
Ala.  I ;  Ex  p.  Meyer,  57  Miss.  88 ;   Ea-  the  sentence. 

ton  V,  State,  15  Lea  (Tenn.)  200 ;  Knox  In  Virginia  the  costs  are  a  part  of  the 

V.  State,  9  Baxt.  (Tenn.)  202.  fine,  and  the  defendant,  being  taken  on 

After  Bzecntlon  and  Nnlla  Bona  Ite-  a  capias  pro  fine ^  can  only  be  released 

tnm. — An  execution  for  costs,  having  by   paying   the  costs   as  well   as  the 

been  returned  nulla  bona,  and  a  judg-  fine.    Com.  v.  Fields,  33  Gratt.  (Va.) 

ment  against  the  state  therefor  having  291. 

been  paid,  the  defendant  cannot  be  Oontra. — Imprisonment  for  costs  Is 
held  to  work  out  such  costs,  but  the  no  part  of  the  punishment,  but  only 
remedy  is  by  execution.  State  v.  Sib-  the  means  of  enforcing  their  payment. 
Icy,  4  Lea  (Tenn.)  738.  Matter  of  Bollig,  31  111.  88;  In  re  New- 
Capias  pro  Fine  for  Costs. —  Capias  ton,  39  Neb.  757 ;  Albertson  v,  Kriech- 
Pro  fine  cannot  issue  for  costs  alone,  baum,  65  Iowa  17 ;  State  v.  Belle,  92 
Com.  r.  Webster,  8  Gratt.  (Va.)  707.  Iowa  258. 

fiellef   against  Imprisonment. — The  S.  AIAbama. — A    defendant,    having 

decisions  relating  to  relief  against  im-  been  convicted  of  vagrancy,  and  fined, 

prisonment  for  the    enforcement    of  was  sentenced  to  imprijcnment  to  pay 

fines,  embrace  in  the  main  the  relief  the  fine,  and  to  hard  labor  in  default  of 

from  such  imprisonment  for  the  en-  the  payment  of  costs.      It  was   con- 

forcement  of  the  payment   of    costs,  tended  that  inasmuch  as   the   offense 

See  supra,   II.   3.  g".   Relief  against  was  punishable   by  fine  only,  and  no 

Imprisonment,  sentence  to  hard  labor  as  a  punishment 

1.  State  V.  Kenny,  1  Bailey  L.  (S.  for  the  offense  Itself  was  authorized. 

Car.)  375;  State  v.  Ellvin,  51  Kan.  790;  there  could  be  no  hard-labor  sentence 

Gray  v.  Ferreby,  36  Iowa  146.  for  the  costs.     The  court  held  other- 

\.  Riley  v.  State,  16  Conn.  47;  Ea-  wise,  after  stating  that  the  reading  ci 

ton  V.  State,  15  Lea  (Tenn.)  201.  the  sections  of  the  code  referred  to 

In  Alabama  the  court,   in  constru-  would  seem  to  justify  the  narrow  in- 

ing  the  sections  of  the  Revised  Code  terpretation  of  the  defendant's  counsel, 

as  to  imprisonment  for  costs,  said  that  En  p,  Joice,  88  Ala.   131.     See  also 
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Vot  Bepngnaat  to  ConitltatUnua  ProTiftom. — However  the  nature  of 
costs  may  be  construed  in  respect  of  their  relation  to  debts  or 
punishments,  the  statutes  of  the  several  states  providing  for 
imprisonment  upon  nonpayment  of  costs  have  been  generally 
upheld  as  not  repugnant  to  the  constitutional  inhibition  against 
imprisonment  for  debt ;  ^  and  acts  providing  for  the  imprison- 
ment of  a  prosecutor  for  nonpayment  of  costs  with  which  he  has 
been  charged  have  received  the  same  construction.* 

10.  Correction  of  Erron — a.  Retaking  Costs. — ^When  im- 
proper  items  are  taxed  as  costs,  the  general  method  of  obtaining 
relief  is  by  a  motion  in  the  trial  court  that  the  costs  be  retaxed.' 

Bailey  v.  State,   87  Ala.   44;   J?jr  /.  Connecticui. —  Rilej    v.    State,   16 

State,  87  Ala.  46.  Conn.  47. 

Under  a  statute  limiting  the  term  Illinois, — Kennedy  v.  People,  1212 

for  which  a  convicted  offender  can  be  111.  649. 

sentenced  to  hard  labor  for  nonpaj-  Indiana, — McCool  v.  State,  23  Ind. 

ment  of  costs,  at  eight  months  and  not  137;    Smith   v.   State,   33    Ind.   133; 

less  than   thirty  cents  per  diem,  the  Lower  v.  Wallick,  25  Ind.  68. 

defendant  was  sentenced  for  nonpay-  Kansas, — Shields  v,  Shawnee  Cotm- 

ment  of  costs  amounting  to  $172.75.  ty,  5  Kan.  591 ;  In  re  Boyd's  Petition, 

If  he  had  worked   eight  months,  the  34  Kan.  570. 

limit  under  said    statute,  his    credit  Maryland, — State  v.  Mace,  5  Md.  337. 

would  have    been    only   $72,  but  he  Mississippi. — £x/.  Meyer,  57  Miss, 

would  have   been  entitled  to  his  dis-  88. 

charge,  because  the  statute  fixed  the  North  Carolina. — State  v.  Cannady, 
limit  of  the  imprisonment  absolutely.  78  N.  Car.  539;  State  v.  Manuel,  4 
But  the  court  held  that  he  could  not,  Dev.  &  B.  L.  (N.  Car.)  20. 
after  the  expiration  of  a  part  of  the  Tennessee. — Mosley  v.  Gallatin,  10 
eight  months,  take  credit  for  the  num-  Lea  (Tenn.)  494. 
ber  of  days  during  which  he  had  ac-  Texas, — Dixon  v.  State,  2  Tex.  482. 
tually  been  in  prison,  and  discharge  S.  In  re  Lowe's  Appeal,  46  Kan. 
himself  of  further  imprisonment  by  255;  State  v,  Wallin,  89  N.  Car.  578; 
payment  of  the  difference  between  State  v.  Cannady,  78  N.  Car.  5391 
such  amount  and  the  amount  which  Contra^  State  v.  Ensign,  11  Neb.  ^2^ 
would  have  been  earned  at  the  statu-  8.  Murphy  v.  State,  71  Ala.  16;  In 
tory  rate  for  the  eight  months;  and  r^  Lowe's  Appeal,  46  Kan.  255;  State 
that  if ,  under  such  circumstances,  he  v.  Ellvin,  51  Kan.  704;  State  v.  Good- 
wished  his  discharge,  he  must  pay  the  bar,  8  Lea  (Tenn.)  452. 
whole  amount  of  the  costs.  Bx  /.  Betaxatlon  or  B^eyln. — ^When  a  de- 
State,  89  Ala.  177.  fendant  is  convicted,  and  the  costs  are 

yustice  of  the  Peace, — A  sentence  taxed  against  him,  the  judgment  is 
of  hard  labor  cannot  be  imposed  by  a  that  he  pay  the  fees  properly  appear- 
just  ice  of  the  peace  in  the  absence  of  ing,  subject  to  his  right  to  question 
a  statutory  authority  for  such  power,  the  correctness  of  the  cost  bill  by  a 
Ex  p.  McKivett,  55  Ala.  236.  motion  to  retax,  or  by  replevin  of  the 

Defendant's    OoaU. — The  defendant  fee  bill.    Corbin  v.  People,  52  III.  App. 

cannot  be  held  to  work  out  his  own  357. 

costs.    Bradley  V.  State,  69  Ala.  318;  QnaahBl  of  Bzaentton. — When  some  of 

Hill  V,  State,  78  Ala.  i ;  Blankenship  the  items  taxed  as  costs  are  improper, 

V,  State,  105  Ala.  129;  Ex  f.  yiejer,  the  generally  appropriate  relief  isbj 

57  Miss.  88 ;  Eaton  v.  State,  15  Lea  motion  to  retax  the  costs,  and  an  exe- 

(Tenn.)  200;  Knox  v.  State,  9  Baxt.  cution  should  not  be  quashed  onac- 

(Tenn.)  202.  count  of  a  misconception  by  the  clerk 

1.  Alabama. —  Nelson   v.    State,  46  in  including  therein  some  improper 

Ala.  188;  Morgan  V.  State,  47  Ala.  34 ;  item.    Warrensburg   v.  Simpson,  33 

Caldwell  v.  State,  55  Ala.  133 ;  Lee  v.  Mo.  App.  695. 

State,  75  Ala.  29;  State  v.  Leach,  75  Certiorari. — Where  costs  are  incor- 

^]SL.  36;  Bailey  v.  State,  87  Ala.  44.  rectly  taxed  in  a  court  having  compe- 
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b.  Correction    of    Erroneous    Judgment. — Where    an 

erroneous  judgment  for  costs  is  entered,  a  court  of  appropriate 
appellate  jurisdiction  to  which  the  cause  is  removed  may  review 
and  correct  t^e  erroneous  judgment;*  or,  where  the  only  error 

tent  jurisdiction,   remedy    should  be  that  an  injunction  would  lie  to  restrain 

sought   bj  a  motion  to  retax  in   the  the  collection    of    such  unauthorized 

court  where  the  error  is  committed,  costs,  after  the  payment  of  the  costs 

and  not  by  writ  of  certiorari.     Petty  properly  taxed.     Burch  v,  Dooley,  123 

7'.  County  Ct.,45  Cal.  245;  State  v,  Ind.  289. 

DistrictC;t.,  i6Nev.  78; /if  r^  Wixom,  Appeal    from    Glerk*!    Taxatton. — In 

12  Nev.  219.  Pennsylvania  it  was  held  that  an  ap- 

Btttaadng  Costs  of  Juatiee  of  tlio  Feaoo  peal  would  lie  from  the  clerk's  taxa- 

on  Appoal. — ^The  trial   court  may,   on  tion  to  the  court  itself.      Harger  v, 

appeal,  correct  an  erroneous  taxation  Washington  County,  12   Pa.  St.  351. 

of  costs  by  a  justice  of  the  peace,  and  Contra^  Whitley  v.  Murphy,  5  Oregon 

for  that  purpose  a  motion  in  the  for-  333. 

mer  court  should  be  made.     States.  Burden  of  Proof— Presnmption  In  Payor 

Puckett,  7  Lea  (Tenn.)  709 ;  State  v,  of  Pee  BUI. — Where  charges  appearing 

Reckards,  21  Minn.  47.  in  a  fee  bill  are  such  as  might  have 

Bight  to  Kotton — ^In  Wliat  Parties. —  lawfully  accrued  in  the  course  of  liti- 

After  judgment  in  a  criminal   case,  gation,  a  presumption   is  in  favor  of 

either  the  defendant  or  the  prosecutor  Sie  correctness  of  such  bill,  and  the 

may  move  to  retax  the  costs.     State  v,  burden  of  proof    is   upon    the  party 

Belle,  92  Iowa  258.  questioning  the  correctness  thereof,  to 

The  (kranty  Judire  to  whom  a  bill  of  show  the  incorrectness.     State  v,  Mc- 

costs,  certified  by  the  trial  judge  and  O'Blenis,  27  Mo.  508. 

the  district  attorney,  is  presented  for  On  Motion  by  Prosecuting  Witness. — 

a  warrant,  may  not  revise  such  certi-  Where  the  costs  are  taxed  against  the 

fied  bill  of  costs,  but  may  move  to  re-  prosecuting    witness   upon   a   finding 

tax.      Morgan    v,    Pickard,  86  Tenn.  by  the  jury  that  the  prosecution  was 

211;  State  V.  Puckett,  7  Lea  (Tenn.)  malicious,  the  verdict  cannot  be  con- 

709.  tradicted   upon   this   point.     State  v, 

Frosecntbig  Witness — ^Hew  TrlaL — ^The  Baldwin,  79  Mo.  245. 

prosecuting  witness  is  so   connected  1.  Burke  v.  State,  71  Ala.  377;  State 

with  the  state  in  the  trial  that  after  v,  Wallace,  41  Ind.  447 ;  State  v.  Reck- 

the  acquittal  of  the  defendant  he  can-  ards,  21  Minn.  47;  State  v.  Powell,  44 

not  demand  a  retrial  upon  the  evidence  Mo.  App.  21;  Cross  v,  Chichester,  4 

before  another  jury.     If  costs  are  im-  Oregon  114;  Lanham  v.  State,  7  Tex. 

properly  taxed  by  the  court  after  the  App.  127 ;  State  v.  Gannon,  56  Vt.  58. 

acquittal  of  the  defendant,  a  motion  Death  of  Defendant  Pending  Appeal. — 

can  be  made  for  the  retaxation,  and  Where  a  defendant  appeals  to  the  Su- 

a  proper  inquiry  may  be  had  thereon,  preme  Court  from  a  conviction,  and 

In  re  Lowe's  Appeal,  47  Kan.  770.  before  the  appeal  is  heard  he  dies,  it  is 

Bill  to  EiUoin  GoUeetlbn — ^Prand. — In  held   that  the  death  of  the  defendant 

Oregon  it  was  held  that  a  motion  to  does  not  abateor  destroy  the  judgement 

correct  the  taxation  of  the  clerk  was  for  costs,  and  that  upon  the  substitu- 

not  the  exclusive  remedy ;  the   party  tion  of    his   legal   representative   the 

would  have  a  right  to  come  into  court  court  may  review  the  errors  assigned, 

and  show  that  fraud  had  been    prac-  and  determine  the  regularity  and  va- 

ticed  on  him.     But  the  allegations  of  lidity  of  the  judgment  rendered   for 

fraud  must  be  of  the  same  character  as  costs.     State  v,  Ellvin,  51  Kan.  784. 

in  other  cases.     Whitley  v.  Murphy,  Plea  of  Oollty — Assignment  of  Error 

5  Oregon  333.  upon  Judgment  for  Costs. — When  a  de- 

iQjnaetion  against  VnantliorlsedCkwts.  fendant  pleads  guilty  to  an  indictment 

-»In  Indiana^  when  a  defendant  was  for  selling  liquors  by  the  glass  or  dram, 

acquitted  of  one  charge,   and    upon  and  discharges  the  fine  and  costs  im- 

the  trial  of  another  charge  to  which  posed  upon  him,  he  is   not  estopped 

he  pleaded  guilty  the  court  included  thereby  from  assigning  errors  upon 

the  costs  of  the  first  prosecution  in  said  judgment.      State    v,   RoUet,   6 

t(ie  judgment  n^aiqst  him,  it  was  held  Iowa  534. 
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complained  of  is  in  the  taxation  of  the  costs,  an  erroneous  order 
on  the  disposition  of  a  motion  to  retax  may  be  appealed  from.* 


will  only  be  reviewed  in  so  far  u  it 

-— *^ '^^«*  ">c  record  shows  that  is  necessary  to  correct  any  abuse  of 
an  unusual  number  of  witnesses  were  discretion.  State  v.  Kerns.  64  lowi 
summoned,  but  faiU  to  show  for  307.  Though  it  had  fonnerlj  been 
what  purpose,  or  at  whose  instance,  held  that  the  appellate  court  could  re- 
tlie  appellate  court  cannot  judicially  view  the  action  of  the  trial  court  in 
know  what  or  how  many  controver-  finding  the  prosecution  to  be  without 
sie*  of  fact  were  raised  on  tne  trial,  and  probable  cause,  as  the  prosecutor  prose- 
hence  cannot  know  that  witnesses  were  cuted  the  appeal  for  the  state,  the 
summoned  in  excess  of  what  the  stat-  state  having  a  right  under  the  statute 
nte  requires.  In  such  case,  in  the  ab-  to  appeal  for  some  purposes.  State  v. 
sence  of  a  showing  to  the  contrary,  Roney,  37  Iowa  30. 
this  court  will  indulge  the  presump-  1.  Banks  v.  State,  96  Ala.  43:  Dent 
tion  that  the  officers  of  the  law  did  their  v.  State,  42  Ala.  514. 
duty,  and  that  the  lower  court  rightly  Haoeottj  of  MoOon  to  Istax.— A 
overruled  defendant's  motion  to  retax  question  as  to  the  proper  taxation  of 
the  costs.  Murphy  v.  State,  71  Ala.  costa  will  not  be  considered  unless  a 
15.  See  also  State  r.  Goodbar,  8  Lea  motion  to  retax  has  been  acted  upon 
(Tenn. )  452;  State  r.  GranviUe,  ^6  by  the  lower  court-  Ju  rt  Lowe'* 
Kan-  158.  Appeal,  46  Kan.  255 ;  State  v,  Ellvin, 

Wfco  aaj  nnsirtilii  —When  the  court    51  Kan.  784;  Murphy  v.  State,  71  Ala. 
omits  10  award  costa  against  the  de-     16;  People  v.  Peacock,  5  Utah  237. 
fendant  be  cannot  complain.     State  v.        The  Supreme  Court  may  correct  an 
Price,  II  N.  J.  L.  203.  error  in  the  charge  for  the  transcript, 

TlMEV  MMft  la  Flaal  ladgBCftt  before  and  anv  fees  in  the  bill  of  costs  which, 
error  will  lie  to  reverse  a  judgment  for  upon  their  face,  are  in  excess  of  those 
costs.  Thus  where,  in  a  criminal  prose-  allowed  by  law;  but  the  taxation  of 
cu:ion  on  defendant's  application,  the  some  costs,  as  witness  fees,  can  onljbe 
case  was  continued,  but  at  the  defend-  corrected  by  the  Supreme  Court, 
ant>  costs,  for  which  a  judgment  was  when  the  error  of  the  taxation  is  ap- 
rtrnJert^i  and  execution  ordered,  it  was  parent  in  the  record,  by  a  motion  to 
he!d  that  error  would  not  lie  to  re-  retax  in  the  lower  court.  State  n. 
verse  such  indement  before  a  final  de-  Goodbar,  8  Lea  (Tenn.)  45a. 
termination  of  the  rase.  Cochrane  v.  BIll  of  Bzcefittoos. — It  is  essential  that 
Scatc.  50  Ohio  St.  61.  a  bill  of  exceptions  to  the  action  of  the 

Appaal  •(  Fiyrntar. — ^The  right  of  court  upon  a  motion  to  retax  costi 
the  prosecutor  to  appeal  from  an  or-  should  be  taken  and  filed  in  the  time 
d^r  taxing  him  with  costs  Is  not  always  prescribed,  in  order  that  the  question 
acvxkrded  by  statute.  Thus  in  New  may  be  presented  in  the  Supreme 
y*rk  it  seems  that  he  cannot  appeal  Court.  State  zk  Saxon,  42  Ind.  484. 
frv^m  such  an  order,  it  not  being  a  SnUleleiiey  of  Xxoopttons. — When  ex- 
*^  judstnent  upon  conviction  "  under  ceptions  are  taken  to  the  order  over- 
the  statute.  People  r.  Norton,  33  ruling  a  motion  to  retax,  no  exception 
Hun  iN.  Y.)  278;  People  r.  Carr,  54  to  the  order  taxing  the  costs  is  neces- 
Hun  (N.  Y.)  443.  sary  in  order  to  take  up  the  question 

IM  Oalsndo  die  right  to  appeal  was  as  to  whether  the  costs  are  proper!/ 
denied  because  the  statute  did  not  con-  taxed.  State  v.  Rainsbarger,  74  Iowa 
fer  it.     Heiderer  v.  People,  2  Colo.  672.    539. 

See  also  State  r.  Baldwin*  79   Mo.       HgHk  to  Ippoal—Paxtlos.— Separate 
24  X.  appeals  were  taken  by  the  state  and 

in  BHttMk  the  right  is  expressly  county  from  a  judgment  overruling 
conferrvd  to  appeal  to  the  District  their  motion  to  retax  costa  In  a  crimi* 
Coort*  where  the  question  of  malice  or  nal  prosecution.  The  court  sajs: 
want  of  probable  cause  may  be  tried  *'The  state,  being  the  plaintiff  in  the 
anew.  Territory  r.  Mor^ooae,  8  case  wherein  the  erroneous  taxation  of 
Mont.  31 1 .  costa  was  made,  may  appeal  therefrom ; 

^  Iiiaa,  too,  the  prosecator  may  ap-  and  the  county,  being  charged  with 
peal,  bat  the  action  of  the  trial  court    the  costa,  may  also  appeal."    State  v> 
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XervnilltlfttM  BMkOnljr  to  OonTlotloii. — When  the  judgment  of  the 
lower  court  is  reversed  upon  a  question  of  costs,  the  reversal 
relates  back  only  to  the  verdict ;  and  when  the  correction  is  not 
made  by  the  appellate  court,^  the  case  is  remanded  in  order  that 
the  trial  court  may  correct  its  sentence.* 

m^tiov  of  IMtcrotiotttfy  Ordon. — But,  like  other  matters  of  discretion, 
when  the  orders  taxing  costs  are  made  in  the  exercise  of  a  discre- 
tion, they  will  not  be  reviewed  in  the  absence  of  an  abuse  of 
such  discretion.* 

IV.  Sbkibsioh  of  TnrES  and  Costs— Fabdok—I.  Eemission  of 
Fines — a.  Authority. — When  the  authority  to  remit  a  fine  is 
vested  in  one  branch  of  the  state  government,  that  authority 
cannot  be  usurped  by  any  other  branch  of  the  government;* 

Rainsbarger,  74  Iowa   540 ;    State  v.  Board  of  Buporvlson  has  any  authoritj 

Belle,  92  Iowa  258.  to  remit  any  part  of  a  fine.     McKay  u. 

Upon  the  acquittal  of  the  defendant  Woodruff,  77  Iowa  415.  See  also  Ben- 
in a  criminal  action  for  libel,  the  jury  nett  v.  State,  2  Yerg.  (Tenn.)  473. 
found  that  the  prosecution  was  insti-  LegiilatlTe  Ibterfertnoe. — Where  the 
tuted  without  probable  cause  and  from  governor  is  vested  with  the  power  to 
malicious  motives ;  the  court  set  aside  remit  a  fine  imposed,  the  legislature 
that  portion  of  the  verdict  and  ren-  cannot  assume  to  act  in  that  behalf, 
dered  judgment  against  the  county  for  and  any  such  attempt  is  unconstitu- 
t]ie  costs.  It  was  held  that  an  appeal  tlonal.  State  v.  Fleming,  7  Humph, 
could  be  taken  by  the  state  to  the  Su-  (Tenn.)  154;  Haley  v.  Clark,  26  Ala. 
preme  Court,  under  the  third  subdi-  439;  Com.  r.  Denniston,  9Watts  (Pa.) 
vision  of  section  283  of  the  Criminal  142;  State  v.  Sloss,  25  Mo.  291. 
Code,  providing  that  appeals  may  be  But  where  the  act  only  released  from 
taken  to  the  Supreme  (^ourt  "  upon  a  imprisonment,  it  was  sustained  in  ///i- 
question  reserved  by  the  state,'*  it  ap-  noist  the  court  saying  that  even  if  the 
pearing  that  the  state  excepted  to  the  right  to  the  fine  was  a  vested  one,  it 
ruling  of  the  court  relieving  the  prose*  was  not  destroyed,  but  the  party  was 
cutor  from  the  payment  of  costs.  State  left  to  his  action.  Rankin  v.  Bcaird, 
V.  Zimmerman,  31  Kan.  85.  i  111.  163. 

1.  Clerioal    Ififprliloii — MnUnoe    to  Int«rl!nr«not  lijr  Leglalatiire  wllh  Judl- 

Hard  La]K>r. — Where  a  sentence  to  hard  elal    ])#t»artaient. — So    where,    before 

labor    for  the    nonpayment    of   costs  conviction,   the  judicial    functions  of 

amounting  to  $53.95,  at  forty  cents  per  the   government  are  infringed   by    a 

day,  is  in  excess  of  the  number  of  days  legislative  enactment  which  operates 

authorized    at    that   rate,  the   excess^  as  a  dismissal  of  prosecutions  against 

being  a  clerical  misprision,  will  be  cor-  certain  persons,  or  classes  of  persons, 

rected  without  a  reversal.     Morrisettd  against  whom  indictment  arc  pcnd* 

V.  State,  77  Ala.  71 ;  Vaughan  v.  State^  ing,    such    legislation    is  unconstitu- 

83  Ala.  55.  tional.     State  v.  Fleming,  7  Humph. 

S.  Bazell  v.  State,  89  Ala.  16;  Arm-  (Tenn.)  154;  State  v,  Sloss,  25  Mo.  291. 

strong  V.  State,  83  Ala.  49.  Judicial  Interftrmoo  with   EzeoatlYO 

8.  State    V.    Kerns,  64   Iowa    307;  Fu]iotlon.-^V^here  the  right  to   remit 

Banks  v.   State,  96  Ala.  43;  Dent  v*  a  fine  after  conviction  is  in  the  cxecu- 

State,  42  Ala.  514.  tive  of  the  state,  the  court,  after  im- 

IM«eratioa  of  Connty  OommlMionon.—  posing  the  fine,  cannot  remit  any  part 

So,  also,  when  the  board  of  county  com-  thereof.  Luckey  v.  State,  14  T?x.  400 ; 

missionerft  have  a  discretion  in  disal-  State  v.  Manuel,  4  Dev.  &  B.  L.  (N. 

lowing  the  payment   by  the    county  Car.)  20. 

of  costs  in  preliminary  examinations.  Judgment  with  Ckmditlon  for  Bemia- 

their  action  it  not  subject  to  review  on  iloii. — In  State  v.  Bennett,  4  Dev.  & 

appeal.  Arapahoe  County  v.  Graham,  B.  L.  (N.  Car.)  50,  it  was  held  to  be 

4  Colo.  201.  irregular  to  annex  to  a  sentence  any 

4.  Neither  the  Dlitrlot  Attorney  nor  the  condition  for  its  subsequent  remission^ 
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but  this  should  be  taken  in  connection  with  the  provisions  exist- 
ing in  the  several  states  for  the  relief  of  persons  who  arc  unable 
to  pay  the  fines  imposed  upon  them.^ 

b.  Remission  of  Fine  by  Executive  Pardon.— When  a 

^!cfendant  in  a  criminal  prosecution  is  sentenced  to  pay  a  fine, 
a  pardon  granted  by  the  governor  extends  to  the  fine  and  oper- 
ates as  a  remission  thereof ;  *  but  if  the  release  is  confined  to  a 
part  of  the  sentence  against  the  defendant,  the  pardon  will  not 
be  extended  beyond  that  purport.* 

and,  although  a  practice  had  prevailed  365 ;   State  v.  Twittj,  4  Havks  (N. 

of   inflicting  a  fine  with  a  condition  Car.)   193;  Cope  v.  Com.,  28  Pa.  St. 

that   it  should  be  partiallj  or  whoUj  297;  Com.  v.  Denni.ston,  9Watts(Pa.) 

remitted  upon  the  doing  of  some  par-  142 ;  State  v.  Simpson,  i  Bailej  L.  (S. 

ticular    thing,    or    with    some    other  Car.)   378;  Smith   v.   State,   26  Tex. 

condition,   it  was   said    that    no    au-  App.  49;  iSx/.  Garland,  4  Wall.  (U. 

thoritj  in  law  could  be  found  for  such  S.)  380. 

a  practice.  General  Pardon. — A  pardon  in  gen- 

AlUnafetva  Jadgmimt. —  But  it  is  also  eral  terms  extends  to  the  fine.    Com. 

held  that  while  the  governor  has  the  v,  Shisler,  2  Phila.  (Pa.)  256. 

right  to  grant  pardon,  this  power  does  B^eaao  of  Fine  In  Pazt. — ^The  gor- 

noi  prevent  the  legislature  from  fixing  emor  maj  remit  a   part  of  the  fine. 

the  punishment  in  the  alternative,  and  State  v.  Twittr,   4  Hawks  (N.  Car.) 

the  fact  that  the  court  or  jurj  fixed  193;  State  v,  Williams,  i  Nott  &  M. 

one  or  the  other  under  such  a  statute  (S.  Car.)  26. 

is  not  the  exercise  of  the  pardon-  In  Ylzstaila  it  was  held  that  the  par- 
ing power.  £x  f,  Parker,  106  Mo.  don  of  the  governor  could  not  extend 
554.  to  fine  or  costs,  but  onlj  to  corporal 

Cttj  OooMdl — liiimois,  —  Under  the  punishment.  Anglear.  Coro.,ioGratt. 

authoritj  of  Agnew  v.  Brail,  124  111.  (Va.)   704;   Wilkerson    v,    Allan,  23 

312,  a  citv  council  may  legally  remit  a  Gratt.  ( Va.)  10. 

fine  while  the  defendant  has  a  right  to  S.  PenaltleBlnDtffereotProcMdiiifi.— 

an  appeal.    Until  the  time  for  praying  Penalties  and  forfeitures  from  which  a 

an  appeal  has  expired,  the  claim  is  one  person  is  released  by  a  pardon  are  such 

that  might  be  contested,  and  upon  ap-  as  accrue  from  the  particular  offense 

peal  might  be  defeated,  and  hence  it  is  embraced  in  the  pardon  itself.    In  re 

within  the  power  of  the  council  to  set-  Weimer,  7  Rep.  39. 

tie  it  in  such  manner  as  may  seem  best.  Inqnisonmenft  to  BnfOFOO  Fine— Balaaae 

Lox\i<town  r.  Hummel,  38   111.  App.  of  Immiaonmont. — When  a  defendant 

3^^  is  convicted  of  a  misdemeanor,  and  is 

1.  XtfltfflbrlanlTonej. —  The  Act  of  sentenced  to  pay  a  fine,  and  to  im- 
February  i,  1853  (S.  &  C.  708),  giving  prisonment  until  the  fine  is  paid,  a  r^ 
to  p^trties  imprisoned  for  nonpayment  lease  from  the  imprisonment  is  not  a 
of  fines  the  benefit  of  laws  for  the  re-  release  of  the  fine.  State  v.  Richard- 
lief  of  insolvent  debtors,  and  author-  son,  18  Ala.  109. 
irinc  their  discharge  as  such,  was  held  Condition  Annexed. — So  where  a  par- 
m^c  to  be  an  attempt  to  place  the  par-  don  is  granted  releasing  the  fine  and 
don ing  power  in  hands  other  than  those  also  releasing  certain  property  from 
of  the  governor  of  the  state.  It  is  lien  of  the  fine,  but  not  affecting  the 
n>erelv  a  modification  of  penalties  pre-  personal  liability  of  the  defendant,  and 
scribed  for  certain  offenses,  and  is  not  containing  a  condition  that  the  defend- 
in  conflict  with  the  constitution.  Ex  ant  pay  the  costs  and  refrain  from  the 
f.  Scott,  10  Ohio  St.  581.  unlawful  business  for  which  he  was 

Stx*    al<o  jr»/rif,   II.    3.  ^.    Relief  convicted,  such  a  pardon  is  not  a  bar 

m^timst  Im^ris^mmemt.          "  to  the  subsequent  arrest  of  the  de- 

"^1.  Chisholm  r.  State,  42  Ala.  527;  fendant,  unless  he  shows  that  he  has 

BaUlwinr.Scoggin,  15  Ark.427;   Mat-  complied  with  the  conditions  there- 

ter  of  Executive  Communication,  14  of.    McKay  v.    Woodruff,    77  lo^* 

Fl^  ^18;  Com.  r.  Bosh,  2  Dut.  (Ky.)  413. 
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c.  Effect  of  Remission  upon  Vested  Rights. — The  opera- 
tion of  a  pardon  as  a  remission  of  a  fine  does  not  go  to  the 
extent  of  restoring  property  rights  which  have  become  vested 
in  others  by  reason  of  the  conviction.* 

8.  Bemission  of  Costa — Effect  of  Pardon. — When  a  party  is  par- 
doned  by  the  governor  before  sentence^  such  a  pardon  has  been 

BalMwe  of  Fine— Fatnre  Nnlianoe. —  B«tiizii  after  Payment.  —  Under  the 

Where  one  convicted  of  a  nuisance  is  constitution  of   New  Jersey    it    was 

fined,  and  afterwards  is  granted  a  gen-  held  that  when  a  fine  has  been  paid  a 

eral  pardon,  he  is  discharged  onlj  as  to  pardon  will  not  operate  to  entitle  the 

the  fine  and  not  as  to  the  abatement  of  defendant  to  a  return  thereof,  although 

the  nuisance.    Cope  v.  Com.,  28  Pa.  the  pardon  expressly  remits  the  fine. 

St.  297,  citing  Rex  v,  Wilcox,  2  Salk.  Cook  v.  Chosen  Freeholders,  27  N.  J. 

458,  17  Vin.  Abr.  25.  L.  637.     In  this  case  it  was  held  that 

CoUeetton  of  Fine  Beepited  after  Be-  even  if  the  law,  as  it  existed,  should 

plery — Blfect. — If  the  governor  respite  be  construed  to  mean  that  a  party  under 

the  collection  of  a  fine  after  it  has  been  such  circumstances  was  entitled  to  the 

replevied,  the  surety  in  the  replevy  return  of  the  fine  paid,  he  could  not 

bond  is  not  thereby    released.      Nail  bring    indebitatus    assumpsit    as    for 

tr.  Spring^eld,  9  Bush  (Ky-)  673.  money  had  and  received,  and  the  court 

1.  State  V,  Farley,  8  Blackf.  (Ind.)  seems  to  indicate  that  perhaps  the  only 

330;  Matter  of  Flournoy,  i  Ga.  608;  method  of  redress  would  be  by  volun- 

Reg.  V,  Barret,   i   Salk.   383 ;  Rex  v.  tary  levy  of  a  tax  by  the  county  to  raise 

Amery,  2  T.  R.  515.  the  money,  in  the  absence  of  a  statute 

Blsbt  to  Part  of  Penal^  Vested  In  In-  otherwise   providing    an    appropriate 

Ibrmer. — Where  a  part  of  the  fine  or  remedy.     See  also  rischel  v.  Mills,  55 

penalty  is,  by  statute,  reserved  to  the  Ark.  3^. 

informer,  his  right  thereto  becomes  so  But  m  Ohio  it  was  held  that  if  money 

far  vested   upon  conviction  and  sen-  was  collected  under  an  execution  for 

tence  that  the  governor  cannot,  by  par-  fine  and  costs  after  pardon,  the  execu- 

don,  remit  that  part.  Parrott  r.  Wilson,  tion  being  void,  the  money  should  be 

c  I  Ga.  255 ;  State  v.  Williams,  i  Nott  ordered  by  the  court  to  be  refunded. 

6  M.  (S.  Car.)  26;  Rowe  v.  State,  2  Blanchard  v.  State,  Wright  (Ohio) 
Bay  (S.  Car.)  565 ;  U.  S.  v,  Harris,  i  377.  But  as  to  the  authority  of  this 
Abb.  (U.  S.)  no.  Nor  can  such  power  case  as  far  as  it  relates  to  the  question 
be  exercised  by  the  President  of  the  of  costs,  see  Libby  v.  Nicola,  21  Ohio 
United   States.     U.   S.   v,   Harris,   i  St.  420. 

Abb.  (U.  S.)  no.  In  Baldwin  v.  Scoggin,  15  Ark.  427, 

Intereat  of  Proseetitlng  Attomef.  —  the    defendant   gave  to  the  solicitor 

Under  the  constitution  of   Kentucky  general  a  promissory  note  for  the  fine 

then  controlling,  it  was  held  that  the  imposed,   and   afterwards  obtained   a 

governor  could  not  remit  that  part  of  pardon  remitting  the  fine.    It  was  held 

a  judgment  which  by  statute  is  given  that  the  delivery  of  the  promissory 

to  the  attorney  for  the  commonwealth,  note  for  the  fine  was  not  a  payment 

tobepaidtohimwhencollected.com.  or  satisfaction  thereof,   and   the  pro- 

V.  Morgan,    14   B.   Mon.    (Ky.)  314;  ceeds  of  the  note  never  having  been 

Berry  v,  Sheehan,  87  Ky.  438.     Al-  realized  and  paid  into  the  treasury  or 

though  it    had    been    formerly    held  disbursed,  the  fine  was  held  to  be  re- 

under  an  early  act  that  the  power  of  mitted.     See  also  Matter  of  Flournoy, 

the  governor  to  remit  was  unlimited,  i  Ga.  606;  Parrott  v,  Wilson,  j;i  Ga. 

and  that  the  attorney  had  no  interest  256. 

in  the  fine  different  from  that  of  the  After  Pajment  to  Infonner. — ^After  a 

commonwealth.     Routt  t;.  Feemster,  fine  has  been  paid  over  to  the  informer, 

7  ].  J.  Marsh.  (Ky.)  131.  a  subsequent  remission  of  the  fine  by 
In  Tenas  the  right  to  any  part  of  the  the  governor  will  not  give  the  person 

fine  is  not  vested  till  the  fine  is  paid,  fined  a    right    to    recover    back    the 

and  an  execution  issued  after  a  pardon  amount  of  the  fine  so  paid  to  the  !n- 

will  be  enjoined    Smith  v.  State,  26 Tex.  former.     Youngs  v,  Moore,  7  J.  J. 

App.  49;  State  V,  Dyches,  28 Tex.  536.  Marsh.  (Ky.)  6^. 
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held  to  operate  as  a  remission  of  the  costs  which  might  have 
been  charged  against  hinu^ 

1.  Dancui  v.  Com.,  4  S.  &  R.  (Pa.)  panlshment  bj  the  court  or  jury.  The 

450;  Com.  V.  Hitchman,  46  Pa.  St.  conviction  or  acquittal  determines  the 

^7;  Com.  V,  Ahl,  43  Pa.  St.  53.  fee.     Sute  v.  Hill,  3  Coldw.  (Tenn.) 

lt0M«  Ooavlollim  the  effect  of  par*  98;  State  v.  Graves,  6  Bazt  (Teon.) 

don  18  a  remission.     White  v.  State,  488;  State  v.  Moonej,  74N.  Car. 9S. 
4a  Miss.  635.    See  also  State  v.  Wool-        Pardon  altar  Appaal.—Tfae  fact  that 

erj,  29  Mo.  300.  appellant  has  been  pardoned  sicce  the 

Aitar  SantaBoa  the  costs  are  vested,  appeal  was  taken  does  not  release  him 
and  a  pardon  cannot  operate  to  extin-  from  the  payment  of  the  costs  of  the 
guish  the  right  to  them.  Chisholm  prosecution  which  had  previously  been 
V.  State,  ^  ^a.  537 ;  Hollidaj  v,  Peo-  adjudged  against  him.  He  cannot  be 
pie,  10  III.  314;  Law  v.  Vierling,  45  held  in  custody  for  the  payment  of  the 
Ind.  a6;  State  v.  Farley,  8  Blackf.  costs,  but  his  civil  liability  is  not  ex- 
find.)  330;  State  z\  Beebe,  87  Iowa  tinguished.  Phillips  v.  State,  58 
036;  In   re  Boyd's  Petition,  34  Kan.  Miss.  578. 

570;  Libbv  V.  Nicola^  21  Ohio  St.  420;        But  in  Nortk  Carolina  it  was  held 

Com.  r.  Snick,  61  Pa.  St.  496;  Schuyl-  that  an  appeal  vacated  the  judgment 

kill  County  t».  Reifsnyder,  46  Pa.  St,  below,  and  therefore,  if  the  Supreme 

446;  E»f,  McDonald,  a  Whart.  (Pa.)  Court  had  decided  that  there  was  no 

440 ;  Hall's  Case,  5  Coke  51.  error,  upon  the  return  of  the  transcript, 

But  the  costs  due  the  state  may  be  the  defendant,  upon  producing  an  un- 
remitted. Libby  v.  Nicola,  3t  Ohio  conditional  pardon,  had  a  right  to  be 
St.  420.  discharged  without  paying  costs.  State 

And  the  pardon  may  operate  to  re-  v.  Underwood,  64  N.  Car.  599. 
Heve  of  imprisonment,  notwithstand-        PaiHoii  before  BentoBce — Gorti  Taxed 

Ing  the  costs  cannot  be  remitted.     Ex  to  CJoantT. — Where  the  pardon  before 

/.  Gregonr,  56  Miss.  164;  Phillips   v.  sentence  operated  as  a  remission  of  the 

State,  58  Miss.  578;  Ex  /,  Purcell,  61  costs,  it  was  held  that  the  county  was 

Ark.  17.  properly  charged   therewith.      Vork 

Wliera  the  DtaMei  Attorney  Is  entitled  County  v.  Dalhousen,  45  Pa.  St.  375. 
to  a  fee  for  each  conviction,  it  matters        Hi  VlxKlJila  It  was  held  that  costs 

not  whether  there  has  been  a  pardon  could  not  l>e  remitted  by  the  gOTem- 

bj  the  governor,  or  commutation  of  the  or.  Anglea  v.  Com. ,  to  Gratt. ( Va.)696. 
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ABATEMENT. 

Of  writ  of  execution.    See  Executions  against  Propkrtt. 

ABUSE  OF  PROCESS. 

See  False  Imprisonment. 

ACCOUNTING. 

Objections  based  on,  399. 

ACQUITTAL. 

See  Fines  and  Costs  in  Criminal  Cases. 

ACTIONS. 

By  and  against  executors  and  administrators.    See  Executors  and  Ad- 
ministrators, 
To  recover  illegal  exactions  or  penalty  for  extortion^     Sec  EXTORTION. 
By  and  against  faet^s  and  brokers^    See  Factors  AND  Brokers. 
By  and  gainst  ferry  owners  *    See  Ferries. 
For  false  imprisonment.    See  False  Imprisonment. 
For  false  representations  and  deceits.    See  False  Representations  and 

Deceit. 
Objections  and  exceptions  to  form  of  action,  194, 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

ADMISSIONS. 

Evidence  of  admissions  in  pleadings.    See  Evidence. 

AFFIDAVITS. 

For  order  for  examination  before  tridL     See  EXAMINATION  OF  Parties  be- 

PORS  TRIAL. 
Ta  arrest  defendant.    Set  Executions  aoainst  the  Body  ;  Arrbst  in 

Civil  Cases. 
In  extradition  proceedings.     See  ExtraditiOK. 
Objections  and  exceptions  to  afldavits,  aoa. 

AGENTS. 

See  Factors  and  Brokers. 

Objections  to  authority,  299. 

Fraud  of  agent  as  ground  for  arrest,  599. 

ALIAS  EXECUTIONS. 

See  Executions  against  the  Body  and  Arrest  in  Civil  Cases;  Execu- 
tions against  Property. 

ALIMONY. 

Objections  to  allowance,  394. 

AMBIGUITY. 

See  Dbfiniteness  and  Certainty. 
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AMENDMENTS. 

Evidence  0/  pUadings  superseded  by  amendment.     See  ETTDBKCt. 

In  actions  by  and  against  executors  and  administrators .     See  EtICUTOts 

AND  Administrators. 
In  actio$u  for  false  imprisonment.     See  False  Imprisonmknt. 
Of  executions  and  matters  relating  thereto.     See    Executions  against 

Property. 
Of  writ  of  ca,  sa,,  635. 

Of  judgment  in  action  by  executor  or  administrator,  69a. 
Of  findings  of  court,  950. 
Objections  and  exceptions  to  allowance  or  refusal  of,  907,  908. 

ANCILLARY  LETTERS. 

Suits  by  foreign  executors  and  eulmitUstrators.    See  Executors  and  Ao- 

MINISTRATORS. 

ANIMALS. 

See  EsTRATS. 

ANSWERS. 

In  actions  by  and  against  executors  and  administrators.    See  Executors  and 

Administrators. 
In  actions  for  false  imprisonment.    See  False  Imprisonment. 
In  actions  for  false  representations  and  deceit.     See  False  Reprisexta- 

TioNS  AND  Deceit. 
In  actions  by  and  against  factors  and  brokers.     See  Factors  AND  Brours. 
In  actions  by  and  against  ferry  owners.    See  Ferries. 
Giring  answer  in  evidence,  29. 
Exceptions  and  objections  to  pleas  and  answers,  903. 

APPEALS. 

Objections  and  exceptions  to  raise  questions  for  appeal.  See  Exceptions  and 
Objections. 

In  msatters  relating  to  examination  of  parties  before  trial.  See  Examina- 
tion OF  Parties  before  Trial. 

Xeview  on  appeal  of  competency  of  expert.    See  Expert  Witnesses. 

To  review  imposition  of  fines  and  costs.  See  Fines  and  Costs  in  Criminal 
Cases. 

From  findings  of  court,  9$s. 

In  matters  relating  to  arrest  of  defendant,  619,  69a 

Objections  and  exceptions  to  proceedings  to  perfect,  99& 

APPRAISEMENT. 

In  extent  proceedings.    See  EXTENT. 

ARBITRATION  AND  AWARD, 
Actions  based  on,  999. 

ARGUMENTS  OF  COUNSEL. 

KenUng  pleadings  to  the  jury.    See  Eyidencb. 

ARREST. 

In  extradition  proceedings.    See  Extradition. 
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ARREST  IN  CIVIL  CASES. 

See  also  Executions  against  the  Body. 
Definition,  586. 
GrottiMlf  of  aiTMt: 

Statutory  grounds,  586. 

Strict  construction,  586. 

For  injury  to  person,  586. 

Assault  and  battery,  586. 

Divorce,  cruel  and  inhuman  treatment,  586. 

Seduction,  586. 

Malicious  prosecution,  586. 

Criminal  conversation  and  enticing  away,  586. 

Injury  resulting  in  death,  586. 

Definition  of  personal  injury,  586. 

Injury  to  character,  586,  587. 

Libel,  587. 

Injury  to  property,  587. 

Injury  to  real  property,  587. 

Conversion  of  property,  587,  588. 

Order  of  arrest  may  issue,  587. 

Conversion  by  pledgee,  588. 

Conversion  by  payee,  588. 

Conversion  by  attorney,  588. 

Conversion  by  warehouseman,  588* 

Landlord's  lien,  588. 

Conversion  by  mortgagor,  588. 

Conversion  of  money  paid  by  mistake,  588. 

Money  lost  at  play,  588. 

Arrest  of  one  partner  for  conversion,  $88. 
Replevin,  588,  589. 
Deceit,  S^ 

Breach  of  promise  of  marriage,  589. 
Ffand  in  contracting  or  avoiding  payment  of  debt,  589. 

Order  of  arrest  may  issue,  589,  590. 

What  is  debt  *'  fraudulently  contracted,"  590. 

Substitution  of  new  contract,  590. 

Pendency  of  bankrupt  proceedings,  590. 

Representations  made  by  mistake,  590. 

Where  one  only  of  several  representations  is  false»  59a 

Avoiding  debt  honestly  contracted ,  590. 

Joining  several  causes  of  action,  591. 

What  representations  render  party  liable,  59X. 

Representations  as  to  credit  or  solvency,  591. 

Concealment  of  insolvency,  591. 

Debt  contracted  in  another  state,  591,  593. 

Fraud  of  copartner,  592.  | 

Fraud  in  avoiding  payment  of  judgment  debt,  598. 
Fraud  in  fiduciary  capacity,  592. 

Agents,  factors,  or  brokers,  $93,  593.  I 

Meaning  of  term  fiduciary,  593. 

Efifect  of  discharge  in  bankruptcy,  594. 

Efifect  of  new  contract,  594. 
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ARREST   IN   CIVIL  CASES. 
•fmimIS  of  WtttA— Continued. 

E£fect  of  reducing  claim  to  judgment,  594. 
Claim  of  third  person;  effect,  594. 
Right  to  del  credere  commission;  efftct,  S94*  S99> 
Attorneys,  595. 

Public  and  corporate  offices,  59s* 
Assignees,  595. 
Bankers,  595. 
Concealment  or  disposal  of  property,  595* 
Order  of  arrest  may  issue,  595. 
Order  of  arrest  in  equitable  action,  596. 
Causes  of  action  arising  in  foreign  states,  596. 
When  principal  liable  for  agent's  acts,  596. 
Clear  cases  required,  596. 
What  is  fraudulent  intent  illustrated,  596,  597. 
Removal  of  debtor  from  state,  596. 

Mistake  or  neglect  in  office  or  in  professional  employment*  f97* 
Ground  of  arrest,  597. 
Arrest  of  attorney,  597. 
Agent  not  a  professional  person,  597. 
In  actions  to  recover  fine  or  penalty,  597,  S9^ 
The  moving  papers : 

Necessity  for,  598. 

Some  papers  necessary,  598. 
Affidavit  usual,  598. 

Order  granted  on  verified  complaint,  598* 
Admiralty  practice,  598. 
Filing  affidavits.  598. 
Order  before  existence  of  complaint,  598. 
By  whom  made,  598. 
Before  whom  made,  599. 
Contents,  599. 

Showing  cause  of  action,  599. 
Showing  ground  of  arrest,  599. 
Facts,  not  conclusions,  to  be  stated,  599* 
Manner  of  stating  facts,  600. 
Affidavits  held  insufficient,  600. 
Affidavits  held  sufficient,  600. 
Affidavit  on  information  and  belief,  6oi« 
Sources  of  information,  601. 
Affidavit  not  based  on  personal  knowledge,  fid* 
Injuries  to  person  or  character,  6oi. 
Criminal  conversation,  6oi« 
Slander,  6oz,  602. 
Libel,  6oa. 
Conversion  and  replevin,  60s. 
Stating  cause  of  action,  609i 
Description  of  goods.  6oo.^ 
Demand,  603. 

Stating  facts  of  conversion,  603. 
What  allegations  are  sufficient,  6oa« 
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ARREST   IN  CIVIL  CASES. 
Hm  moving  fK^»i%— Continued. 

Allegations  as  to  value,  6c^ 
Malicious  prosecution,  603. 
Breach  of  promise  to  marry,  603* 
Fraud  in  contracting  debt,  603. 
Showing  caut*  of  action,  603, 
Showing  the  fraud,  603. 
Particular  statement  of  facts,  605. 
Sufficient  and  insufficient  affidavits  'illustrated,  604. 
Amendment,  604. 

E£fect  of  stating  conclusions  of  law,  604. 
Falsity  to  be  stated  positively,  604. 
Statement  on  information  and  belief,  604. 
Defendant's  knowledge  of  falsity,  605. 
General  statement  insufficient,  605. 
Statement  of  indebtedness  by  way  of  recital,  605. 
Fraud  in  fiduciary  capacity,  605. 
Fraudulent  disposal  or  removal  of  property,  606. 
Stating  facts  and  circumstances,  606. 
Stating  fraud  in  general  terms,  606. 
Facts  showing  fraud,  606. 
Refusal  to  surrender  estate,  606. 
^  Allegations  held  sufficient,  606. 
Allegations  held  insufficient,  606. 
Maturity  of  debt,  607. 
Removal  of  debtor  from  state,  607. 

Stating  facts  and  not  conclusions,  607. 
Bringing  case  within  statute,  607. 
Affidavit  against  several  defendants,  6o8. 
Statutes  strictly  construed,  608. 
The  order: 

By  whom  made,  6o8« 
Contents,  608. 

Direction  to  sheriff,  608. 
Stating  amount  of  bail,  609. 
Reciting  statute,  609. 
Stating  grounds  of  arrest,  609. 
Jurisdictional  facts,  609. 
Recital  of  belief  in  truth  of  affidavit,  609. 
Name  of  defendant,  609. 
Return,  6o9« 
Signature,  609. 
Tho  undertaking: 

Plaintiff  must  give,  6x0. 

Purpose  of  undertaking,  6xa 

By  whom  executed,  610. 

What  sureties  sufficient,  6xOi 

Amendment,  610. 

Oath,  610. 

Insufficiency  of  undertaking;  waiver  of  right  to  object,  6fO. 

Effect  of  discontinuance,  610. 

S  ttit  fprma  pauperis  ,611. 
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ARREST   IN   CIVIL  CASES. 
Vacating  onlar: 

Before  and  by  whom  motion  made,  6iz. 
Time  of  making,  6ii. 

After  bail  given  and  perfected,  6ii,  612. 

Married  women ,  612. 

After  verdict  and  before  entry  of  judgment,  612. 

After  judgment,  612. 

Moving  before  service  of  order,  612. 

Renewal  of  motion,  612,  613. 
How  motion  made,  613. 

On  original  moving  papers,  613. 

Order  moving  papers  to  be  presented  on  motion,  615. 

Raising  question  of  jurisdiction,  613. 

How  aflSdavit  construed,  613. 

On  counter  affidavits,  613. 

Right  of  plainti£f  to  file  additional  affidavits,  6x4. 
When  order  will  be  vacated,  614. 

Defendant  making  out  case  for  nonsuit,  614. 

Improper  joinder  of  causes  of  action,  614. 

Grounds  of  arrest  no  longer  existing,  614. 

Affidavits  inconsistent  with  complaint,  615. 

Plaintiff's  affidavit  showing  nonexistence  of  ground  of  arrest, 615. 

Preponderance  of  proof  in  defendant's  favor,  615. 

Facts  not  stated  as  within  plaintiff's  knowledge,  615. 

Plaintiff  guilty  of  fraud  or  bad  faith,  616. 

Claim  settled,  616. 

Plaintiff  extending  time  for  settlement,  616. 

Undertaking  not  approved  by  justice,  6i6. 

No  undertaking  given,  616. 

No  facts  stated  to  fix  bail,  616. 

Employment  illegal.  616. 

Order  not  issued  until  twenty  days  before  judgment  docketed, 
616. 
When  the  order  will  not  be  vacated,  616. 

Insufficient  grounds  for  vacating  order  stated,  616-618. 
Conditions  imposed  on  vacating  order,  619. 

Not  to  bring  action  for  damages,  619. 

Condition  not  to  sue,  619. 

No  condition  whatever,  619. 
Appeal,  619. 

From  a  decision  vacating  or  denying  motion  to  vacate  order,  6i9i 
620. 

Questions  of  fact,  620. 

Holding  to  bail  a  second  time,  620. 

Amount  of  bail,  620. 

Questions  of  law,  620. 
taoond  arresi: 

Generally  not  permitted,  620. 

Holding  to  bail  twice  at  same  time.  620. 

Premature  arrest.  620. 

Wrongful  arrest  on  criminal  process,  620. 
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ARREST   IN   CIVIL  CASES. 
Second  wrmA— Continued, 

Improperly  uniting  two  causes  of  action,  630. 

Reinstatement  of  order,  620. 

Different  form  of  action,  621. 

In  different  court,  621. 

Where  rule  not  applicable,  621. 

Absence  of  oppression  or  laches,  62I« 

Fraud  or  mistake,  621. 

Defective  affidavits,  622. 

Negligence  of  attorney,  622. 

Other  instances,  622. 

ASSIGNEE. 

Arrest  for  fraud  in  fiduciary  capacity,  595* 

ASSIGNMENT  OF  BREACHES. 

In  actions  <m  administration  bonds.    See  Executors  AND  ADMINISTRATORS. 

ASSIGNMENTS. 

Objections  to,  299,  300. 

ASSUMPSIT. 

To  recover  fees  illegally  exacted.    See  Extortion. 

For  false  representations  and  deceit.    See  Falsb  Representations  and 

Deceit. 
Joining  counts  for  deceit  with  counts  in  assumpsit,  911. 

ATTACHMENT. 

Objections  for  first  time  on  appeal,  300. 

ATTORNEYS. 

Issuance  of  writ  in  execution  by.    See  Executions  against  Property. 

Preparation  of  findings  by,  938,  939. 

Objection  to  authority,  299. 

Not  included  in  order  excluding  witnesses  from  court-room,  93. 

Misconduct  or  neglect  in  professional  appointment  as  ground  of  arrest, 

597. 
Arrest  for  fraud  in  fiduciary  capacity,  595. 

ATTORNEY  GENERAL. 

Bringing  escheat  proceedings,  2. 

AUDITA  QUERELA. 

Relief  by,  against  execution,  458,  459. 

BAIL. 

Holding  to  bail.    See  Executions  against  the  Body;  Arrest  in  Civil 
Cases. 

BAILMENT. 

Levy  upon  property  subject  to  bailment,  548. 

BANKS  AND  BANKING. 

Arrest  for  fraud  in  fiduciary  capacity,  595. 

BILL  OF  EXCEPTIONS. 

Objections  and  exceptions  to  bill  of  exceptions,  299. 
Reference  to,  in  refreshing  memory,  145. 

1007  Volume  VIH 


INDEX. 

BILL  or  PARTICULARS. 

Reference  to,  in  refreshing  memory,  145. 

BILLS  AND  NOTES. 

See  Nbgotiablk  Inst&umbnts. 

BILLS  IN  EQUITY. 
See  also  Equity. 

Putting  bill  in  evidence.     S^«  EviDKNCB. 

Pleadings  where  relief  is  sought  on  account  0/ falsi  represmttdUm  omdietdJt. 
See  False  Representations  and  Deceit. 

BONDS. 

Actions  on  administration  bonds.    See  Executors  and  Administiatou. 
To  procure  arrest.    See  Executions  against  the  Body;  ARRitt  in  Civil 

Cases. 
Objections  for  first  time  on  appeal,  30a 

BOOKS  AND  PAPERS. 

Use  of  memoranda  to  refresh  memory.     Sec  EXAMINATION  OF  WiTNISSXS. 
Production  on  examination  before  trial,  57,  58. 

BREACH  OF  PROMISE. 
Arrest  of  defendant,  589. 

BREAKING  DOORS. 

Levy  of  execution.    See  Executions  against  Property. 

BROKERS. 

See  Factors  and  Brokers. 

CAPACITY  TO  SUE. 

See  Executors  and  Administrators. 

CAPIAS  AD  SATISFACIENDUM. 

See  Executions  against  the  Body;  Arrest  in  Ciyil  Cases. 

CAPIAS  PRO  FINE. 

See  Fines  and  Costs  in  Criminal  Cases. 

CARRIERS. 

Actions  against  common  carriers  hy  factors  and  brokers*     See  Factois  AMB 
Brokers. 

CERTIORARI. 

Objections  for  irst  time  on  appeal,  300. 
Relief  by»  against  writ  of  execution.  498. 

CHANCERY. 
See  Equity. 

CHANGE  OF  VENUE. 

Costs  on  change  of  venne  in  criininal  cases,  99X. 

CHARACTER. 

Arrest  of  defendant  in  action  of  injuries  to  chanctef,  §M,  fl). 

CHATTELS. 

Levy  of  executions  on.    See  Executions  against  PBorBBTV. 

CHILDREN. 

Examination  of,  as  witnesses,  91. 
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CHOSES  IN  ACTION. 

Levy  on.     See  EXECUTIONS  AGAINST  PrOPBKTT. 

CITATION. 

Objections  and  exceptions  to  dtation,  i8l« 

CLERICAL  ERRORS. 

Objections  and  exceptions  for  clerical  errors  in  entry  of  jodgment  or 
decree,  292. 

CLERKS. 

See  Filing  Pleadings  and  Papbks. 
Issuance  of  execution  by,  38l» 

COMITY. 

See  Extradition* 

COMMISSIONERS. 

Conduct  in  extradition  proceedings.    See  Extradition. 

COMMISSIONS. 

Actions    by  factors   and  brokers  for    commissions.      See    FACTORS    AND 
Brokers. 

COMMITMENT. 

On  extradition.    See  Extradition. 

For  payment  of  fines  and  costs.     See  Fines  AND  COSTS  IN  CRIMINAL  Cases. 

COMPLAINTS. 

As  basis  of  extradition  proceedings.     See  EXTRADITION. 

In  action  for  false  imprisonment.    See  False  Imprisonment. 

In  actions  by  and  against  executors  and  administrators.  See  Executors  AND 

ADMINISTRATORS. 

In  actions  by  and  against  factors  and  brokers.     See  Factors  and  Brokers. 

In  actions  by  and  against  ferry  owners.     See  Ferries. 

In  action  for  extortion.     See  Extortion. 

In  actions  for  false  representations  and  deceit.  See  False  Representations 

AND  Deceit. 
Objections  and  exceptions  to  complaint.     See  Exceptions  AND  OBJECTIONS. 
In  escheat  proceedings,  3. 

CONCLUSIONS. 

Questions  calling  for  conclusions  in  examination  of  witnesses,  78,  79. 

CONCLUSIONS  OF  LAW. 
See  Findings  of  Court. 

CONDITIONS. 

Imposing  conditions  on  vacating  order  of  arrest,  619. 

CONSPIRACY. 

To  falsify  xecord,  917. 

CONSTITUTIONAL  LAW. 
See  Extradition. 
Punishment  by  fines  and  costs.     See  Ftnks  AVD  C0ST8  IN  CrTMIKAL  Caibs. 

CONTEMPT. 

Disobedience  of  order  excluding  witnesses,  9$. 
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CONTRACTS. 

Arrest  of  tiefendant  in  actions  ex  contractu.     See  ExECUTIORS  AGAINST  TBI 

Body  :  Arrest  in  Civil  Cases. 
Actions  by  factors  nnd  brokers  based  on  contractual  relations.    See  Fagtois 

AND  Brokers. 
Actions  for  false  represeutations  and  deceit.     See  FALSE  ReprbsskTATIOKS 

AMD  Deceit. 

CONTRADICTORY  STATEMENTS. 

Showing  contradiction  on  ezaminaEtioa  of  witness,  116, 117. 

CONVERSION. 
See  Troybe. 

CONVICTION. 

See  Fines  and  Costs  in  Criminal  Cases. 

COPIES. 

Copies  of  plesdings  in  evidence,  ai. 

CORONER. 

Direction  of  execution  to,  385. 

CORPORATIONS. 

Examining  officers  of  corporations.     See  EXAMINATION  OP  PARTIES  BEFOU 

Trial. 
Examination  before  trial,  58,  59. 
Execution  to  reach  franchise,  395. 
Objections  for  want  of  corporate  capacity,  300. 

COSTS. 

Costs  in  criminal  cases.     See  FiNES  AND  CoSTS  IN  CRIMINAL  CASES. 

In  actions  br  and  against  executors  and  administrators.     See  EXECUTOKS 

AND  ADMINISTRATORS. 
In  extradition  proceedings.     See  EXTRADITION. 
Objections  and  exceptions  to  errors  in  taxing  costs,  294-296. 
Execution  to  collect,  432.  433. 

COTENANCY. 

Levy  on  property  held  in  cotenancy,  536,  537. 

COUNTERCLAIM. 

See  Set-off  and  CotmrERCLAiM. 

COUNTS. 

jMudtr  of  emmis.    See  JoiiiDBK. 

COURTS. 

See  also  Findings  of  Court. 

Examination  of  witness  by  the  court.     See  EXAMINATION  OF  WITNESSES. 

Objections  and  exceptions  to  organization  of  court,  178,  179. 

CREDITORS'  BILLS. 

Affecting  right  to  issue  execution,  3ZS. 

CRIMINAL  CONVERSATION. 
Arrest  of  defendant,  $86. 
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CRIMINAL  PROCEDURE. 

Examination  of  witntsses  and  accused  in  criminal  cases.  See  EXAMINATION 
OF  Witnesses. 

Exceptions  and  objections  in  criminal  cases.  See  Exceptions  and  Objec- 
tions. 

Pines  and  costs.    See  Fines  and  Costs  in  Criminal  Casks. 

Indictment  under  estray  laws.     See  EsTRAYS. 

Prosecutions  for  extortion.     See  Extortion. 

Prosecutions  for  falsifying  records.    See  FALSIFYING  Records. 

Prosecutions  for  false  imprisonment.     See  False  Imprisonment. 

Prosecutions  for  false  personation.     See  False  Personation. 

Prosecutions  for  false  pretenses.     See  False  Pretenses. 

The  practice  in  extradition.     See  Extradition. 

CROPS. 

Levy  of  execution  on  crops,  535. 

CROSS-COM  PL  AI  NT. 

Exhibit  to  cross-complaint,  necessity  for,  4. 
Objections  and  exceptions  to  cross-complaint,  204,  205. 

CROSS-EXAMINATION. 

See  Examination  of  Witnesses. 
Of  experts.    See  Expert  Witnesses. 

CUSTODIANS. 

Appointment  of,  for  property  levied  on,  556.    • 

CUSTOM. 

Pleading  custom  in  action  by  broker,  831. 

DAMAGES. 

Objections  for  first  time  on  appeal,  300. 

DEAF  AND   DUMB   PERSONS. 

Examination  of,  as  witnesses.     See  EXAMINATION  OF  WITNESSES. 

DEATH. 

Affecting  right  io  issue  execution.    See  Executions  against  Property. 
Of  witness  after  examination.    See  Examination  of  Witnesses. 
Arrest  of  defendant  in  action  for  death,  586. 
Death  of  party  where  there  has  been  examination  before  trial,  67. 

DEBT. 

To  recover  fees  illegally  exacted.     See  Extortion. 

DECEDENT'S  ESTATES. 

See  Executors  and  Administrators. 

DECEIT. 

See  also  False  Representations  and  Deceit. 
Arrest  of  defendant  in  action  for  deceit,  589. 

PECISION. 

'V^hen  synonyipons  with  Ending,  93a. 

191?  Volume  VI||. 


INDEX.  . 

DECLAR.\TIOXS. 

/■  ^.rs.-vj  :y  xud  A^mimst  execmi9rs  and  administrators*     See  fiXXCtJtOKSARI) 

A  I-lfI3C:>TlATORS- 

/»  s.-^i^rmj  f^r  txt^rtivn.     Scc  EXTORTION. 

/*  t.trrwj  H  *nJ  against  foftmrs  and  hrolurs.     See  FACTORS  AkD  BlbUU. 

/«  z.ri/s  f^jAlst  imprisonwtent.     Sec  FALSE  IMPRISONMENT. 

/s  *jst^^s  frr  ;\ils€  rtfrtsfnt^ions  and  deceit.     See  False  ReprIESENTATIOXS 

/«  ^r:/*--  JT  *»/  against  ferry  owners.     See  FerrieS. 

C::t^^mx  smd  exet^ions  to  declaration.    See  Exceptions  AND  O&JtcrtOKS. 


DECREE. 

la  sail  by  or  a^ainsf  executor  or  administrator,  697,  698. 

DEEDS. 

Ot-ectiocs  for  first  time  on  appeal,  300. 
P.-e^iaf  estopped  by  deed,  12. 

DEFAULTS. 

F.r  f^lare  to  answer  on  examination  before  trial.  63,  64. 
0:.-«cr:-:ss  and  exceptions  to  default  judgments,  194. 


DEFEXSES. 

Object:  r3S  and  exceptions  to  defenses  not  raised  by  pleadings,  anx 

DEFINITEXESS  AXD  CERTAINTY. 

0:;ect..'SS  axKi  exceptions  for  indefiniteness,  nnciitaility,  Rttbigottj,  or 

in  pleadings,  199,  200. 


DEMVRRER. 

Im  A  iims  fj  and  o^ainst  executors  and  administrators.    See  EXECUTORS  AKD 

AOIC:  M>  TRATORS. 

Es^rppei  appearing  on  face  of  pleftding^,  9. 
ExcepC'oris  and  objections  to  demurrer,  905. 

DEP*>SITlOXS. 
O:  experts.  74> 

DE5CRIPTIOS. 

c"*  -'  rffwtsentafiTe  rkmmrter  ir  nnda^inst  txtelrtws  and  administrott^ 

Exrc.roRS  and  Administrators. 
/«  f^fs-s.-nri^m  for  faise  /retenses.     See  FALSE  Puctbnsbs. 

DETIXUE. 

Against  person  taking  kp  «Mtmy,  iti. 

DIRECT  EXAMIKATIOS. 

Se«   EXAMIXATION   OF  WlTNESSSSft 

DISCHARGE  ^-ilstiS 

C*  ^'^•^'t  arrested.    Sec  Executions  against  the  Boot;  A*^*^ 

crriL  Cases- 
discovery. 

See  A*  so  Examination  or  Parties  before  Trial. 
Objection  for  first  time  on  appeal,  30a 
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DISCRETION. 

In  examining  witnesses.    See  Examination  or  V^iXN^aM* 
In  matters  relating  to  expert  witnesses.     Sec  ExiSR^T  W^'NUySliS* 
mght  to  examine  adversary  be/are  trial.     See   EXiUtflUTIOK  QW^  PAftVUt 
BKFORK  Trial. 

DISMISSAL. 

Objections  and  exceptions  to  judgment  of  4i^W.%l«,  ^M? 

DIVORCE. 

Arrest  in  divorce  cases,  586. 

DOCKET. 

Docketing  judgment  for  puQ>p6c  o£  obtaioi^g  Uso*  317. 

DUPLICITY. 

Objections  and  exceptions  for  ^VL^\\f^lj^  aoif. 

ELECTION  CONTEST. 

Objection  for  first  time  on  appeal,  30a 

ELECTION  OF  REMEDIES. 

In  case  0/  false  representation  and  deceit.  See  Falsb  RbprxseMTATIOIIS  AMA 
Deceit. 

EMINENT  DOMAIN. 

Objection  for  first  time  on  appeal,  3po, 

EQUITABLE  DEFENSES. 
See  Estoppel. 

EQUITY. 

Suits  in  equity  by  and  against  executors  and  a^fft^^f^frc^tM^s,  See  E}gi(CUTORS 
AND  Administrators. 

Remedy  in  equity  on  administration  bond.  See  Exi^CUTORS  AJ^D  ADMINIS- 
TRATORS. 

Fleadit^  exj^i^it,^  *n,  ch(\r{cery>^     Sec  ExiilBITS, 

Equitable  remedies  for  false  representations  and  4ffnfm  See  Falsi^  Rbpee- 
SENTATIONS  AND  DECEIT. 

Objection  to  jurisdiction  on  grouqd>  t^t  c^use  is.  of  eqjaUal^Ie  cognlxM^e, 

177. 
Bills  for  instructions  by  executors  or  administrai^ors^  698,  699. 

ERROR. 

See  also  Appeals. 

Correction  of  error  in  imposing  fines  and  cosU,     See  PlNB*  AND  GoSTt  IN 

Criminal  Cases. 

ESCAPE. 

Of  defendant  taken  upon  writ  of  ea.  m.  %e  £UCUTIP|||9(.  4Mj4)ST  TMI 
Body  ;  Arrest  in  Civil  Cases. 

ESCHEAT. 

Necessity  of  proceedings  fo.vcstti|l^  I* 
Title.  ^Jihoiit  ao-y.  proceedings,  i. 
In  case  of  alien  owner,  i. 
Legal  process  necessary  in  sofne  statet*  % 
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Nature  of  proceedings,  2, 

Regulated  by  statute,  3. 

In  name  of  state,  x 

When  proceedings  to  be  brought,  S 

Name  of  state,  2. 

Writ  of  escheat,  2. 
Who  may  bring  proceedings,  3. 

Escheator,  2. 

Attorney  general,  2. 

District  or  prosecuting  attorney,  2,  3* 
Information,  petition,  or  complaint,  3. 

How  power  of  statute  put  in  motion,  3. 

Contents  of  information,  3. 

Scire  facias  t  3. 

Escheat  as  counterclaim  by  state,  3. 

Nonresident  alien,  3. 

Necessary  allegations,  3. 
Traverse  of  proceedings,  4. 

ESTOPPEL. 

Nature  of  plea  of  estoppel : 

Not  by  way  of  confession  or  avoidance,  5» 
What  is  claimed  by,  5. 
Not  technically  a  plea  in  bar,  $• 
The  matter  which  is  set  up,  6. 
What  may  be  pleaded,  6. 
Waiver  pleaded  as  estoppel,  6b 
Instrument  under  seal,  6. 
Necesslly  of  pleading  estoppel : 

Estoppel  in  pais,  6. 

Rule  at  common  law,  6.' 

Under  the  code  system,  7. 

Exceptions  to  rule  requiring  estoppel  to  the  pleading,  8. 
Estoppel  by  record.  8,  9. 
Estoppel  by  deed,  9. 
Estoppel  appearing  on  face  of  pleadings : 
Not  to  be  specially  pleaded,  9. 
Advantage  taken  by  demurrer,  9. 
Demurrer  to  answer  of  estoppel,  9^ 
■anner  of  pleading  estoppel; 
With  particularity.  10. 
Nothing  supplied  by  inference,  la 
With  necessary  incidents,  lOw 
Ambiguous  facts.  10. 
Certainty  to  cTery  intent,  ia 
Joinder  of  plea  with  general  Issiie,  Mk 
Estoppel  in  fats,  la 

Genera]  rule  as  to  pleading,  to,  fi« 

Showing  misrepresentation  or  inconsistent  conduct,  n« 

Showing  intention  to  mislead,  tt. 

Showing  party  acted  to  his  prejudice,  11. 
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feSTOPPEL. 

Manner  of  pleading  estoppel— Cd^n/fiiw/^. 

Estoppel  by  record,  12. 
Estoppel  by  deed,  X2. 

Form  of  plea : 

Commencement  and  conclnslon*  X8» 

Relying  npon  estoppel,  12,  13. 

Informal  plea,  13. 

Defects  in  form,  how  reached,  13* 
Effect  of  pleading  estoppel  unsuccessfully: 

Admitting  cause  of  action,  13. 

Right  to  confess  and  avoid  or  traverse  allegations*  13. 
Wahrer: 

Omitting  opportunity  to  plead  estoppel,  13. 

Failure  to  take  advantage  by  demurrer,  14. 

Where  estoppel  cannot  be  pleaded,  14. 

Estoppel  by  record,  14. 

Waiver  of  objection  to  defective  plea  of  estopped  14*  !$• 

Failure  to  demur  to  answer,  15. 

ESTRAYS. 

Criminal  proceedings,  16. 

Requisites  of  indictment,  i6. 

Sufficient  definiteness,  16. 

Identifying  offense,  describing  animal,  l6b 

Alleging  value  of  animal,  17. 

Surplusage,  17. 

Failure  to  pursue  statutory  definition  of  offense,  tJU 

•*  Taking  up  estray,"  17. 

Stating  particular  acts  omitted  to  be  done,  17* 

Owner  unknown,  18. 

Venue,  18. 
Civil  actions,  18. 

Recovery  of  animal  In  detinue  or  replevin,  i8. 

Recovering  value  of  animal,  i8« 

Action  for  penalty,  18. 

ESTREPEMENT,  WRIT  OF. 
See  cross-reference,  19. 

EVICTION. 

See  cross-reference,  19, 

EVIDENCE. 

See  also  Examination  of  Witnesses;  Examination  of  Parties  before 

Trial;  Expert  Witnesses. 
Objections  and  exceptions  to  evidence.     See  OBJECTIONS  AND  ExcEPTIom. 
Pleadings  as  evidence  In  general : 
As  proof  of  facts  admitted,  20. 
How  far  evidence,  20. 
Pleadings  bad  for  and  against,  aa 
In  the  same  proceeding,  20. 
In  other  proceedings,  20. 
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EVIDENCE. 

Pleadings  as  evidence  In  general-^C4^/ir«^ 

Facts  admitted,  21. 

Upon  the  trial  of  writ  of  entrj^  81« 

Erroneous  evidence  cured,  21* 

Pleadings  written  in  pencil,  2^ 

Copies  of  pleadings,  ix.  "    , 

To  show  similar  issues,  21. 

To  show  repudiation  of  title,  SI* 

To  contradict  witness,  22. 

To  show  judgment  rendered  in  case  yithin  atatnte,  8^ 

To  show  intention  to  release  debt',  22* ' 

To  show  grounds  ^or  injunction,  22J 

Evidence  not  conclusive,  22. 

Sworn  and  unsworn  pleading;s,  22,  23. 

Introduction  as  part  of  a  pleading,  ijL 

Plea  in  justification,  23. 
Restriction^  on  the  rule,  93. 

iSfus't  contain  allegatibfas  of  fact,  23. 

Allegations  must  be  material^  23,  i^ 

Allegations  not  to  be  otherwise  issued,  84. 

Party's  own  ex  parte  statements,  24^ 

Distinct  counts  and  pleas,  2^ 

Rule  affected  by  statute,  25. 

Personal  know.l^d^(5,  ?^  Wtt  i^ecc$;|ary,  %%, 

Admissions  must  be  act  9f  B^r^y  a^d  no^  9!  \^  i^ttorney,  2$* 
Facts  stated  on  information  and  belief,  a^ 

Pleading  by  attorney,  a6> 

Pleadings  supe^^ed^^*  ^^h 

By  amendment,  27. 

Independent  facts,  28. 

By  withdrawal,  28. 
Answer  under  code^  ^ 
Pleadings  in  equity  as  evidence: 
The  bill,  29. 

How  far  admissible  against  party,  99,  9(k 

Sworn  or  signed  bill,  30. 

In  cases  of  pedigree,  3a 
The  answer.  30. 
Pleadings  in  criminal  actions  as  evidenee: 
Indictment  or  complaint,  31. 

How  far  admissible,  3Z. 

In  actions  for  malicious  prosecotloo,  SI. 

In  cases  of  perjury,  3T. 

In  cases  of  false  imprieonment,  31,  ja. 
The  plea,  32. 

Plea  of  guilty,  32. 

In  assault  and  battery,  32. 

In  action  for  slander,  32. 

Change  of  plea,  32. 

Invalid  plea  in  bar,  32. 
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EVIDENCE— ait/»if«/«/. 

Ptoadinos  in  MlM  ¥.  VW^*  \ 

The  libel,  33. 

The  answer,  33. 

Answer  to  interrog^r||i^  ^ 
Rtading  pleading!  to  tlie  )i|0  : ' 

Amended  pleadings,  33. 

Irrelevant  issues,  34. 

EXAMINATION  I)f  CRIMINAL  PROCBBmBb 
See  cross-reference,  35. 

EXAMINATION  OF  PARTIES  BEFORE  T^.A!k 
Nature  ef  the  proceeding : 

Strictly  statutory,  36. 
Substitute  for  bill  of  discovery,  36. 
In  the  federal  practice,  37. 
Time  of  filing  interrogatories,  37. 
Effect  of  amended  complaint,  37. 
Governed  by  particular  ^vitul^  30;  Jl^ 
Confusion|9^  aftU3^t<yi,  3ft, 
Nafture  of  the  right : 

Fixed  by  statute,  3§, 

Statutes  relaU/ijT  t^  d^jjww^Uiqiiji  <^i|^^i^em  3ftr  SQb 

Absolute  or  restiq^in^  6^fs^ip))sff>^  39^ 

Largely  co^trgpcd  bj^  ^Utu.t9«  39r. 

Conflicting  auth^oxiti^,  ^^f  * 

Liberal  constrijiigtiQ;^  ^ 

Relation  of  trust  existing,  4]^ 
The  appiication  and  the  gran^  qp.  1;^^^;  4lf)f^: 
Necessity  for  applic^tioq^  ^^,  4}^ 
Time  for  making  a^^.d^ati^On,  4X 
Discretion  in  entering  conditional  ord/c/,  49* 
In  what  court,  43. 
Sufficiency  of  application — when  order  granted,  43* 

To  be  bona  fide  and  meritorious,  43. 

Must  show  existence  of  necessary  f/i||Qts,  41^^ 

Examination  of  se.v^ral  \^)\%^^  44. 

Exe^iQat^iogi  pi  pla^W.i^  W9i;ci  qQn^pkJi;oiJL«pp^^,4#j 

Allegation  ot  ^xisjl^vjc^  9X  i^^cX^  ^, 

To  f  rami?.  V^i^^^  ^4.5- 

To  enable  filing  of  general.  ^<i^i^,^ 

Relation  of  trust  existing,  ^. 

For  discovery  of  evidence'.  46^ 

Necessiyr  f^9j:th,^v5^ijuiiatJQ?>,  ^ 

N^e;y^l;X  "^^^  WWW;.  ^%  ' 

Examination  of  dej[^n(ia.i^  b^o^^^  i|iiiJRr^  serred,  4IL 

(:a/iQs  Q9^V;oUa4.  bx,  qircuwt^AQW  %4  presented,  47. 

App]i<;atiQa  of  forQign  pjisijnUfE.  47« 

To  show  ne^igence^  47, 

Fact^  pejculiarly  ^ijLbin  ajdv^ijsarys  ^no:Rrledge,  47. 
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feXAMlNATiON  OF   PARTIES    BEFORE  TRIAL. 

The  «p^irtion  and  the  granUns  or  rtfiital  fMn4i^Contimiud» 

Other  means  of  knowledge,  47. 
To  prevent  surprise,  47. 
Dissolution  of  partnership,  47. 
As  to  examination  at  the  trial,  48. 

Restricted  to  such  evidence  as  witness  might  be  compelled 

to  give  at  trial,  48. 
Necessary  that  examination  should  be  before  rather  than 

at  trial,  48. 
Intention  to  use  testimony  at  trial,  48. 
Efifect  of  right  to  examine  at  the  trial,  49. 
Distinction  between  cases  of  corporations  and  Individ* 
uals,  49. 
Criminating  testimony,  49,  5a 
Against  unltnown  nonresidents,  50,  51* 
The  affidavit,  51. 

Who  may  make,  51. 
Party  or  attorney,  51. 
Form  and  sufficiency,  51. 

On  information  and  belief,  51. 

Facts  upon  which  information  based*  51* 
Affidavit  upon  facts  in  pleading,  51. 
Affidavit  made  by  attorney,  52. 
Sources  of  attorney's  information,  59. 
Affidavit  by  attorney's  clerk,  53. 
Showing  cause  of  action  or  defense,  5S* 
Action  "  about  to  be  brought,"  53. 
Names  and  residence  of  parties,  53. 
Trust  relation  existing,  53. 
When  facts  in  affidavit  admitted,  53. 
Effect  of  denial  of  facts  or  knowledge,  53. 

Denial  no  protection  from  examination,  53. 
Counter  affidavit,  53. 
Attempt  to  evade  examination,  53. 
The  •xaminaHon : 

Before  whom,  54. 

Extent  of  examination,  54. 

Confined  to  applicant's  pleading,  54. 

Testimony  tending  to  destroy  adversary's  case.  55. 

Question  of  veracity  between  parties,  55. 

Scope  coextensive  with  cross-examination,  55« 

Concerning  matters  pleaded,  55. 

Vain  or  curious  inquiry,  55. 

Preparation  for  trial,  55. 

To  ascertain  cause  of  action  or  defense,  S5« 

Examination  to  see  whether  adversary  has  good  case,  $6* 

In  suit  by  assignee,  56. 

To  ascertain  employees  of  corporation,  56b 

To  ascertain  employers  of  corporation,  56. 

Amendment  as  to  parties,  56. 

To  determine  character  of  action.  56. 
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EXAMINATION  OF  PARTIES  BEFORE  TRIAL. 
The  examination— Off/tifM^</. 

Libel  and  slander  cases,  56,  57. 

More  than  one  cause  of  action  shown,  57. 
Production  of  books  and  papers,  57. 

The  right,  57, 

To  aid  witness  in  giving  testimony »  57, 

Production  available  at  trial,  5ft. 

Party  not  a  corporation,  58. 

How  enforced,  58. 
Parties  to  the  examination,  58. 

Parties  to  the  action,  58. 

Corporations,  58,  59. 

Suit  for  another's  benefit,  59. 

Party  in  interest,  59. 

Party  in  default,  59,  60. 
Limitation  of  examination,  60. 

Necessary  matters,  60. 

Time  and  place  of  accidentt  ^ 

As  to  proper  parties,  6a 

Personal  injuries,  60. 

Partnership  accounts,  60. 

Before  and  after  issue,  60. 

Issues  made  more  definite,  6a 
Second  examination,  6o. 

Discretion  of  court.  60. 

* 

Where  first  order  is  vacated,  6l« 
Leave  of  court,  61. 
Appeal  on  first  order  pending,  6l. 
Scope  of  answer,  61. 
Responsiveness,  61. 

Analogy  to  answer  to  bill  of  discovery,  6t« 
Interrogatories  to  corporate  officer,  6l. 
Particularity  required,  61. 
EWeel  of  foiluro  to  appear  or  answer : 

Answer  to  be  by  party  and  not  by  attorney,  61,  68. 

Punishment  for  contempt,  62. 

Mandamus  to  compel  answer,  6a« 

Before  and  after  issue,  62. 

Order  improvidently  granted,  68. 

Tender  of  witness  fees,  6a. 

Plea  of  usury,  62. 

In  federal  courts,  62. 

Protection  to  party,  62. 

Improper  questions,  62. 
Discovery  of  party's  own  evidence,  6a. 
Matters  not  in  pleadings,  (^. 
Frivolous  questions,  63. 
Criminating  testimony,  63. 
Questions  filed  without  leave  of  court,  63. 
Secret  of  trade,  62. 

Interrogatories  .embracing    both    proper    and    Improper    qiieo- 
tions,  63. 
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EXAMINATION  OF  PARTIES  B^PORE  TRIA^ 
Eieet  of  failure   9  appear  or  9Mmvt^Continu^ 
Questions  and  an9wec%  aQtfOtd*  6^ 
Remedies  pj^^kvi^^nj^  ^ 

Pleadings  stricken,  oii(,  ^ 
Default  or  nonsuit,  63. 

Penalty^,  09  pauEtj.  iaiUoip  tQ  anaaaoc  k^ 
Necessity  foj;  ^r^eviouA  ojodbw,  6^ 
Refusal  to  answer. a  pAX^  #4*. 
Computation  of  time  allowed^,  %^ 
Effect  of  pleas  peiMdl^nih  ^ 
Renewal  of  motion  (0»  oamwir»»  i^ 
Operation  as  confession,  64. 

Confession  by  f ^^joe.  la  vmec*  €i|« 
Interrogatories  properly,  an^vcxfid^  6|» 
One  answer  to  severakV  qv^stioAOv  ^ 
Necessity  of  order,  oi  ciMWfc,  6^ 
Character  of  evasion  ok-  rjftliiufcl,  64^ 
Confession  noi^tQ.te  ftwogromcLait  triaK  ii^ 
Extension  of  time,  64,  65. 
Notice  of  examination,  65,  66. 
Proceedings  at  the  trial : 

Introduction  of  the  examine Uqiu  66u 
No  compulsion  to  uji^  teMuaday*  66» 
Testimony  read  by  either  party,  66u 
Where  part  is  read  all  muaik  bo  Bead,  6ik 
Effect  of' death,  67. 
Examination  in  another  suit,  67. 
Examined  party  as  %  wji^^oesa,  ^7. 

Party  may  also  be  used  as  witneaaoAfltand,  69» 
Presumption  upon  failure  to  anajser,  67. 
Scope  q|r fii^a  mifl jUion,  67* 

Failure  of  corpocaAioa  to  a^iawei:  \y.  pi»p^.oAcer,  67* 
Appeal: 

Review  of  order  granting  examination  or  ¥a<^Bg  aack  oid«s  i9i  ^ 

Order  upoo,aom^  other  ground  thaa  di^cse^on,  6li. 

Other  orders  touching  the  subject,  64* 

Setting  aside  default  judgment,  6flw 

Order  directing  examination  over  ohj^ctkuM,  6iL 

Order  appointing  referee  to  CaJQiejuunJiiatloa,  6ib 

Harmless  error,  69. 

Objections  not  raised  below.  69. 

EXAMINATION  OF  WITNESSES. 

Examination  of  experts.     See  Expert-  WmOMMk 

QoNoral  rules : 

Order  of  examination,  71. 
Correcting  former  statement,  71. 
Examination  by  the  court,  71. 

Trial  judge,  may.  ask  questions^  71b 

Leading  questions,  72. 

Calling  new.  witness,  72. 
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EKAMINATION  OF  WITNESSES. 
taMral  ruin— GmtinufJ. 

Recalling  witness,  7a. 
In  criminal  casKS,  73. 
Control  by  the  court,  74. 

Trial  judge  has  targe  discretion,  74. 
Protracted  examination,  74^ 
Repetition.  74 
Indecetit  etidence,  75. 
Interruptioh  of  witness,  7$. 
Method  of  testifying,  75. 

Allowing  Withers  to  give  his  evldefict,  9s, 

Requiring  questions  atid  answers,  75,  7& 
Showing  materiality,  76. 
Propriety  of  questions,  76. 

Calling  for  material  fact^,  76* 

Indefinltenes^,  76. 

Link  in  chain  of  evidence,  76. 

Questions  calling  out  some  fact^  and  extludlng  others,  77* 

Assuming  facts  neither  admitted  not  prt>Ted,  7}« 

Kot  permltesible.  77. 

Application  of  the  rule,  77>  78. 

Assuming  truth  of  pHor  testimony,  *f^ 
Questions  calling  for  conclusions,  78. 

Conclusion^  of  law,  78. 

Conclusions  as  to  facts,  78,  79- 

In  actions  for  damages,  79. 

In  prosecution  for  seduction,  79. 

Action  on  building  contract,  60. 

Conclusion  as  to  merits,  6cK 

Capacity  to  make  Will,  8o« 

Discount  of  note,  80» 
Leiiding  questions,  80. 

When  question  Is  leading.  80. 

Questions  answerable  by  yes  or  no,  8t% 

Necessary  to  assist  witness,  81. 

Questions  suggesting  answer,  8t» 

Illustrations  of  question!!  held  to  be  leadlngi  Si* 

Rule  as  to  party*9  own  Witness,  8tv  88« 

Harmless  error,  81. 

A  general  question,  83. 

Witness  as  to  mental  capacity,  8i* 

Dyiflf  declarations,  83. 

When  heading  question  hatmless,  8S« 

Discretion  as  to  leading  questions,  83* 

Whether  dis<;retidn  reviewable,  84. 

Rejection  of  answers,  ground  for  eateeptloil,  85,  86. 

Where  witness  is  hostile,  85. 

Exceptions  to  general  rule,  66. 
Discretion  of  cottrt,  86. 
Where  witness  is  evasive,  87* 

Exanitnation  of  party  as  witness,  87. 
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EXAMINATION   OF   WITNESSES. 
Qtitral  vA^l^r-Continued, 

Rule  in  England,  87. 
Witness  called  to  contradict  another,  88. 

Conflict  of  authority,  88. 

Doctrine  excluding  leading  questions,  88. 

Doctrine  allowing  leading  questions,  89. 
Persons  of  weak  and  immature  mind,  90. 

Court  may  permit  leading  questions,  90. 

Persons  afflicted  with  paralysis,  90. 

Extent  of  court's  discretion,  90. 

Application  of  the  rule  to  children,  91. 

Person  ignorant  of  English  language^  91. 
Suggestions  in  aid  of  memory,  91* 

Statement  of  the  rule,  91. 

Applications  of  doctrine,  91. 

Action  against  insurance  company,  91* 

Reading  affidavit,  92. 

Reading  deposition,  92. 
Preliminary  questions,  92. 

Leading  witness  with  more  expedition,  gs. 

Identification  of  prisoner,  9a. 
Exclusion  from  court-room,  92. 
Of  witnesses,  92. 

Witness  serviceable  to  counsel,  93. 
Excepting  one  witness,  93. 
Of  attorney,  93. 
Of  party.  93. 
Party  in  interest,  93. 
Effect  of  disobedience,  93. 

Punishment  for  contempt,  93. 

Rejecting  witness,  94. 

When  neither  witness  nor  party  is  at  laah,  9^ 

Rule  in  civil  cases,  94,  95. 

Rule  in  criminal  cases,  95. 
Interpreters,  95. 

Witness  unable  to  speak  English  language,  95,  gfi^ 
How  interpreter  is  used,  96. 
Deaf  and  dumb  witnesses,  96. 
Impeaching  interpreter,  96-98. 

CrMt^xaninilioR : 

Right  to  cross-examine,  98. 

Necessity  of  witness  being  sworn  in  chief,  98. 

Witness  obeying  subptma  duces  tecum^  98. 

Witness  sworn  by  mistake,  98. 

Witness  giving  any  evidence,  98.  99^ 

Person  making  affidavit,  99. 
Death  of  witness  after  examination  in  chief,  99. 

Benefit  of  cross-examination  is  essential  condition,  9^ 

Party  called  by  his  adversary,  99. 

Intervener,  99. 

Direct  testimony  to  be  taken  out  of  case,  99. 
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EXAMINATION  OF  WITNESSES. 
CroM-txaniittUoii— CWf/fffM/^. 

Rule  in  chancery,  lOO. 

Refusal  of  witness  to  answer  cross-Interrogatories,  I0(X 
Exclusion  of  direct  testimony,  lOO. 
Admission  of  irrelevant  matter,  loi. 
How  far  limited  to  scope  of  direct  examination»  lOl* 
The  English  rule,  los. 
The  American  rule,  xoa. 

Confined  to  narrower  limits  than  in  England,  xok. 
Cross-examination  limited  to  inquiry  on  direct  exami&atiott, 

X02, 103. 
Party  making  witness  his  own,  IQ3» 
Credit  to  hostile  witness,  104. 
Application  of  the  rule,  105. 

Much  left  to  discretion  of  court,  105. 

Not  limited  to  very  day  and  exact  fact,  I05« 

Where  witness  has  given  only  portion  of  transaction  or 

conversation,  105. 
Matters  inconsistent  with  direct  testimony,  X06. 
Action  against  municipal  corporation,  107. 
Action  on  agreement  to  support,  107. 
Signing  agreement  without  reading  it,  107* 
Testimony  as  to  good  character,  107. 
Removal  of  cause  of  action,  107. 
Value  of  horse  killed,  107. 
Injury  to  railroad  employee,  107. 
Alteration  of  promissory  note,  107* 
Illegal  consideration  for  note,  io8. 
Character  of  witness,  108. 
No  inquiry  as  to  matters  constituting  affirmative  defense, 

107,  108. 
Action  on  note — genuineness  and  consideration,  109. 
In  bastardy  case,  109. 
Reading  extracts  from  medical  works,  109. 
Court's  discretion,  109. 
Summary  of  rules,  no. 
Discretion  of  court,  109. 

Large  discretion  In  trial  court,  109,  XTa 
Limiting  extent  of  cross-examination,  lUX 
Protection  of  witness,  in. 
Insulting  questions,  in. 

Requiring  completion  of  cross-examination  where  commenced, 
III. 
Of  parties  charged  with  fraud,  zxi. 
Great  latitude  allowed,  IIL 
Reason  of  the  rule,  in. 
Testing  reliability  of  witness,  lis. 
Much  latitude  allowed,  11 2. 

Showing  knowledge,  bias,  accuracy,  memory,  and  the  like,  iit» 
Interest  of  witness,  113. 
ynderstanding  meaning  of  questions,  113. 
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EXAMINATION   OF  WITNESSES. 
Crou-«xamiiiatioii— C<»#i/fifM^</. 
Expert  witness,  113. 
Correctness  of  map,  113. 
Ezperimenttng  with  witAess's  eyeslglit,  I15. 
Rule  in  criminal  cases,  113. 

Error  to  deny  privilege,  113. 
Accomplice  witness  for  state,  113. 
Murder  case,  113. 

Aidin^t  prosecution  financially,  113. 
Sarcastic  question,  114. 
Entering  into  details  and  particulars,  tl4« 
Not  confined  to  general  statements,  ti4. 
Explaining  relevancy  of  answer,  114. 
Of  witnesses  who  testify  to  value,  114,  115. 
Of  witnesses  testifying  as  to  reputation,  X15,  116. 
Questions  tending  to  discredit  Witness,  116. 
Contradictory  statements,  116. 

Showing  prior  statements  at  variance  with  direct  testimony, 

116. 
Application  of  the  fule  to  defendant  in  civil  action,  116. 
Witness's  letter,  116. 
Testimony  at  former  trial,  116,  117. 
Testiifiony  at  hearing  before  magistrate,  1x7. 
Testimony  at  coroner's  inquest,  117. 
Discrepancies  between  testimony  and  pleadings,  117. 
Foundation  for  impeachment,  117. 
Commissiort  of  crime,  etc.,  117. 
Witness's  past  life,  117. 
Crimes  and  past  misconduct,  117. 
Discretion  of  presiding  judge,  iiS,  ' 
Confined  in  prison,  118. 

Examination  as  to  collateral  matters,  xil-X9Ck 
Hostility,  interest,  etc.,  t20. 

Showing  that  witness  is  hostile,  tda 
In  action  for  crim.  con.,  idOu 
Materiality  of  inquiry,  12a 
Rule  in  criminal  cases,  120. 
Witness  under  obligations  to  party,  X9a 
Witnesses  interest  in  tfial,  t30. 
Relations  of  witnesses  with  accused^  xflow 
Former  interest  In  suit,  iSt. 
Opon  written  instfuments,  ISt. 

Paper  to  be  introduced  in  evidence,  I9X. 
Where  witness  has  used  Intmorkfidutn  iO  refresh  Iberilory.  !''• 
Leading  in  cross-examination,  tit. 
Generally  unobjectionable,  X9l« 
Where  objectionable,  i2t. 
Where  witness  is  hostile,  tit. 
Kxainlnatlon  of  adverse  party,  tsi. 
Before  or  at  the  trial,  122. 
discretion  of  coUft,  l3S. 
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EXAMINATION  OF  WITNESSES. 
Crota-examliiatioii — Continued. 

The  affidavit,  122. 

Object  of  examination,  I33. 

Leading  questions  permissible.  ldS> 
Radireet  examination : 

Purpose  and  extent,  123. 

Explanation  or  modification,  123* 

Examination  should  be  in  rebuttal,  X93« 

Extends  to  new  matter,  123. 

Discretion  of  court  as  to  new  matter,  123,  114* 
Explanation  of  cross-examination,  124. 

Right  of  counsel,  124. 

Correcting  erroneous  inferences,  I95» 

Reasons  for  prior  statement,  125* 

Explaining  contradictions,  12$* 

Deposition,  125. 

Former  testimony,  125. 

Affidavit,  125. 

Bond,  125. 
New  matter  upon  cross-examination,  I3S« 

Examination  concerning  redirect  examination,  ISS> 

Portion  of  conversation  drawn  out,  126. 

Statements  on  cross-examination  having  no  bearing,  1161, 
Collateral  matters,  127. 

Drawing  inquiry  still  further  from  its  course  upon  re-ezamiiui* 
tion,  127. 

Voluntary  statement,  127. 

Hearsay,  127. 

Irrelevant  matter  on  trial,  127. 

Introduction  of  immaterial  testimony  to  meet  immaterial  taad* 
mony,  127. 

Reasons  for  hostility,  128. 
Repetition  of  direct  testimony,  laS* 

Discretion  of  court,  128. 

Where  mistake  has  been  made,  zs8* 
Ra-eross-examinatlon : 

When  permissible,  129. 

Where  redirect  examination  has  been  carried  beyond  proper  bounds, 

129. 
New  matter  on  re-examination,  iti^ 
To  what  extent  allowable,  199. 
Recalling  wHness : 

No  ground  of  objection,  129. 
For  examination  touching  new  matter,  199. 
For  re-examination  on  matter  already  gone  into,  19& 
To  lay  foundation  for  impeachment,  130. 
To  explain  prior  statement,  130. 
HebuHal  and  surrebuttal : 

Ordinary  course  of  procedure,  Z3I* 
Testimony  in  rebuttal,  132, 
Identifying  defense,  132. 
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EXAMINATION   OF  WITNESSES, 
ItBfcirftil  uni  wamlMtaS—GnuimMrd. 
Cumulative  evidence,  132. 
Evidence  in  surrebuttal,  133,  134. 
AMwtrs  Bust  be  rtspMKive : 
The  settled  rule,  134. 
Witness  volunteering^  statement,  154; 
Striking  out  on  motion,  134. 
Where  answer  is  partly  responsive,  135. 
Biiriiliwi  the  ■•■ory  : 

In  what  cases  allowed,  I3S» 

Receipt  for  money,  135. 

Attesting  witness,  135. 

Newspaper,  136. 

Reason  for  rule,  136. 

Limitation  and  application  of  the  rule,  ¥36. 

Leading  questions,  136. 

Time  of  making  memorandum,  137. 

At  time  of  occurrence  or  soon  after,  137. 

Circumstances  to  be  considered  in  applying  mle^  Ijjlb 
Memoranda  made  by  other  persons,  138. 

May  be  used  to  refresh  memory,  139. 

Correctness  of  memorandum  to  be  shown,  139^ 

Recollection,  not  writing,  is  the  evidence,  139^ 

Witness  may  refer  to  his  deposition,  139. 

Witness  swearing  that  he  recollects  facts,  139. 

Recollecting  facts  independently  of  memorandum,  139^  IfO^ 
Use  of  copies,  140. 

Original  memorandum  or  copy  immaterial,  140^ 

Witness  must  know  facts,  140. 

Newspaper  article.  140. 

Copy  of  surveyor's  report,  140. 

Copy  of  commercial  report,  140. 

Use  of  verified  copy,  141. 

Accounting  for  absence  of  original,  141,  14s. 

When  necessary  to  produce  original,  143, 
Right  of  party  to  inspect  the  paper,  14s. 

Papers  not  in  court,  142. 

Where  papers  are  in  court,  143. 

Other  entries  in  same  book,  143, 
Piapers  which  may  be  used,  143* 

Any  memorandum,  143. 

Diagram  of  railroad  crossing,  143. 

List  of  articles  sold,  143. 

Account  books.  144. 

Memoranda  taken  from  books,  144. 

Memoranda  of  testimony  on  former  ezmmiiiatlcNi,  I44» 

Depositions,  144. 

Testimony  before  grand  jury,  144. 

Stenographic  notes,  145. 

Bill  of  particulars  or  letter,  145. 

$chedrle  of  prices,  145. 
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EXAMINATION   OF  WITNESSES. 
Refreshing  the  fMmw^^Continued. 

Check  book,  145. 

Notes  of  testimony  of  clerk,  t4S« 

Bank  book»  145. 

Bill  of  exceptions,  145. 
Admissibility  of  memoranda  in  evidence,  146b 

Generally  inadmissible,  146. 

No  independent  recollection,  146. 

Copy  cannot  be  received,  146. 
Examinatien  of  accused  in  criminal  cases: 
Direct  examination,  147. 

Interrogatories  by  defendant's  counsel,  147. 

General  rules  of  testimony  governing,  X47« 
Cross-examination,  147. 

Constitutional  privilege,  X47« 

Waiver  of  privilege,  147. 

Extent  of  examination;  discretion  of  court,  147,  148* 

Recalling  defendant,  148. 

Defendant's  account  of  his  doings,  148. 

Subject  opened  by  direct  examination,  149. 

Point  not  touched  upon  direct  examination,  149,  150. 

Unimportant  matter;  harmless  error,  150. 

Rule  in  California,  150,  151. 

Complete  waiver  of  privilege,  151. 

In  Massachusetts  and  New  York,  15a. 

Disclosing  other  crimes,  15a. 

Disclosing  confidential  communications,  153. 

EXCEPTIONS  AND  OBJECTIONS. 
In  general: 

Functions  of  exceptions  and  objections,  156,  157. 
Necessity  for  objections,  157. 

The  rule  stated  and  the  reasons  therefor,  I57~x6x. 
In  what  causes  applicable,  161. 
New  reasons  considered,  161. 
New  arguments  or  authorities,  i6x. 
Effect  of  statute  making  exceptions  unnecessary,  i6x« 
To  what  errors  applicable,  162. 
Limitations  and  exceptions  to  the  rule,  i63« 
Objections  which  cannot  be  obviated,  i6a. 
Defect  apparent  on  record,  162. 
Objection  which  might  have  destroyed  foundation  of  action, 

162. 
Jurisdiction  of  subject  matter,  162. 
Failure  to  state  cause  of  action,  x6a. 
Time  to  object,  162. 
By  whom  objection  made,  163. 
What  objections  must  show,  163. 
The  grounds,  I63. 
Pointing  out  errors,  163. 
Must  be  specific,  163. 
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EXCEPTIONS  AND  OBJECTIONS, 
in  geiMnI — Continued, 

Only  grounds  stated  considered,  163. 
Necessity  for  exceptions,  163, 

Necessity  to  save  objections,  163-165. 
Exceptions  to  rule,  165,  166. 
Waiver  in  absence  of  exceptions,  i66. 
Appeal  does  not  operate  as  exception,  i66b 
Exceptions  taken  at  subsequent  term,  i66b 
After  settlement  of  case  on  appeal,  i66. 
After  verdict,  166. 
Time  to  take  exceptions,  166. 
By  whom  exceptions  taken,  i66b 
Party  to  action,  i66. 
Amicus  curia,  166. 
Real  party  in  interest,  167. 
Exception  taken  by  adversary,  167. 
Ruling  prejudicial  to  third  person,  167. 
Exception  by  several  parties,  167* 
Form  of  exceptions,  167. 
No  particular  form,  167. 
Exception  in  form  of  argument,  167. 
Plarticularity  required  in  exceptions,  167. 
Must  be  directed  to  specific  ruling,  167* 
Waiver  of  sufficiency  of  exception,  167. 
Exceptions  to  rulings  in  gross,  167,  168. 
Obviating  necessity  for  exception  and  objection  by  stipolatioo,  itt. 
Renewing  objections  in  motion  for  new  trial,  i68. 
iwiidlklioi : 

For  want  of  jurisdiction  of  parties,  169. 
Necessity  for  objections,  169-171. 
Quasi-judicial  tribunal,  171. 
Time  and  manner  of  making  objection,  i7t» 
Must  be  tendered  in  limine^  171. 
Disencumbered  by  other  issue,  lyz. 
Effect  of  general  appearance,  171. 
Before  pleading  the  merits,  171. 
By  motion  or  plea  in  abatement,  171. 
Fbr  want  of  jurisdiction  of  subject  matter,  171* 
This  objection  cannot  be  waived,  171. 
May  be  raised  first  time  on  appeal,  171. 
At  any  stage  of  the  trial,  173. 
Foundation  of  rule,  173. 
Notice  by  court  of  its  own  motion,  173. 
Go  appeal  from  justices'  courts,  173. 
Conflict  of  authority,  173. 

Raising  objection  first  in  intermediate  court,  173, 174. 
Want  of  jurisdiction  apparent  on  record,  174. 
Where  intermediate  court  has  original  jurisdiction,  174* 
Jurisdictional  defects  because  of  nature  of  action,  174. 
Jurisdictional  defects  because  of  amount  involved,  174* 
DtfacUva  complaint,  174. 
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EXCEPTIONS  AND  OBJECTIONS. 
JwMictioii^  ContiHuid, 

Noncompliance  with  requirements  of  perfecting  appeal,  174. 
Where  intermediate  court  has  appellate  jurisdiction  only,  174, 

17$. 
That  there  is  an  adequate  remedy  at  law,  I7S« 

Objection  too  late  when  raised  on  appeal,  I7S* 

Reason  for  the  rule,  176. 

Time  of  objecting,  176, 

How  objection  made,  177. 

Request  for  jury  insufficient  to  raise  objection,  177* 

Rule  applicable  in  cases  of  concurrent  jurisdiction  ooly«  ITJi, 
That  the  cause  is  of  equitable  cognizance,  177,  17$, 
That  the  venue  is  wrong,  178. 

Objection  to  be  taken  in  apt  time,  178. 

Objection  after  going  to  trial,  178. 

Wrong  division  of  court,  178. 
The  organization  of  court,  178. 

Authority  of  trial  judge,  178,  179. 

Trial  by  vice-chancellor  by  order  of  refercacci  179^ 

Trial  by  judge  of  another  circuit,  179. 

Unauthorized  term  of  court,  179. 

Cause  held  at  chambers,  179. 
Venue,  179. 

Summons,  citation,  and  noUce: 
Defect  in,  180. 
Service  of,  180. 
Absence  of,  181. 
Waiver  of  objection,  181. 
Giving  trial  court  opportunity  to  correct,  iSt* 
Raising  by  plea  in  abatement,  181. 
Raising  objection  by  motion  to  quash,  i8l« 
Failure  to  grant  compulsory  process,  i8l* 
Pointing  out  specific  defects,  x8i. 
jHriet  and  Jurors : 

To  grand  juries  and  grand  jurors,  x8x. 

No  objection  first  time  on  appeal,  i8l. 

Reorganization  at  term  for  which  no  jury  was  provided*  ill* 

Jury  not  taken  from  body  of  county.  i83. 

Jury  composed  of  too  many  or  too  few,  i8a. 

Objections  to  the  venire,  182. 

Failure  to  take  oath,  182. 

Incompetency  of  jurors,  182. 

Objection  by  plea  in  abatement  or  by  motion,  t8a» 

Objection  on  motion  for  new  trial,  i8a. 

Objection  after  verdict,  182. 

Waiver  by  plea  to  merits,  x8a. 

Objection  on  motion  in  arrest  or  for  new  trial,  \%^ 
To  petit  juries  and  jurors,  183. 

To  drawing,  summoning,  and  impaneling  jury,  l83»  ttl* 

For  disqualification  of  juror,  184,  185. 

For  rejection  of  juror,  185. 
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EXCEPTIONS  AND   OBJECTIONS. 
Juries  and  'XUmt^— Continued, 

For  miscondttct  of  juror,  185,  186. 

Separation  of  jury,  186. 

Taking  books  and  papers  to  jury  room,  18& 

For  informality  in  oath,  186. 

Failure  to  administer  oath,  187. 
To  trial  without  jury,  187. 

Objection  waived  unless  raised  below,  187. 

Exception  to  refusal  necessary,  188. 
ParUos: 

For  misjoinder,  188. 

Objection  waived  unless  raised  below,  188. 

Irregular  addition  of  proper  party,  i88. 

Adding  new  parties,  188. 

Objection  not  raised  in  intermediate  coart»  i88» 

Motion  for  nonsuit,  188. 

What  is  sufficient  objection,  189. 

Time  of  objecting  in  equity,  189. 
For  defect  in  parties,  189. 

Objection  waived  unless  raised  below,  189. 

Revivor,  190. 

Discontinuance,  I9(X 

How  objection  taken,  19a 

Objecting  for  first  time  on  appeal,  190. 

Appellate  court  directing  that  party  be  brought  In,  191. 
For  incapacity  to  sue,  191,  19a. 
For  misnomer,  192. 
To  intervention,  193. 
Pleadings: 

In  general,  192. 

Generally  not  attacked  first  time  on  appeal,  19a. 

Where  defect  might  be  remedied,  193. 

Indefiniteness  and  uncertainty,  193. 

Ambiguity,  193. 

Informalities  and  irregularities,  193. 

Defects  cured  by  verdict,  193. 

Misnomer,  193. 

How  objection  taken  below,  193. 

Objection  by  demurrer,  193. 

Objection  by  motion,  193. 

Necessity  for  exception,  X94« 

To  form  of  action,  194. 

To  declaration,  petition,  complaint,  or  bill,  194. 

Generally  no  objection  to  be  first  raised  on  appeal*  X94» 

Pleading  good  after  verdict,  195,  196. 

Defective  statement  of  cause  of  action,  196. 

Technical  or  formal  defects,  196. 

Substantial  complaint,  197. 

What  objections  must  show,  197. 

Necessity  for  exceptions,  197. 

Exceptions  to  the  rule,  197. 
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EXCLPTIONS   AND   OBJECTIONS. 
Pleadingt— OM/t»ff^i/. 

Failure  to  state  cause  of  action,  197,  198. 

Where  question   of   sufficiency  not  raised  in  intermediate 

court.  198. 
Bill  in  equity,  198. 
Information  in  quo  warranto^  199. 
Judgment  rendered  by  default,  199b 
One  good  paragraph,  199. 
Want  of  jurisdiction,  199. 
For  indefiniteness,  uncertainty,  ambiguity,  or  inconsistency,  199. 
Objection  not  to  be  raised  first  on  appeal,  199. 
How  objection  should  be  raised,  199,  200. 
Statement  by  want  of  recital,  200. 
Specifically  pointing  out  defects,  20Oi 
Inconsistency  in  pleadings,  20l. 
For  misjoinder,  20i. 
For  duplicity,  201. 
For  multifariousness,  20i. 
The  indictment,  information,  or  complaint,  201. 

Generally  not  to  be  attacked  for  first  time  on  appeal,  aoz. 
Objection  for  duplicity,  201. 
Misnomer,  201. 
Failure  to  serve  copies,  20I» 
Laclc  of  file  mark,  201. 
Indefiniteness,  202. 

Failure  to  indorse  witnesses*  names,  202. 
That  indictment  was  not  presented  to  grand  jury,  202.         « 
Omission  of  signature  of  indorsement,  202. 
That  information  was  not  in  writing,  202. 
Clerical  errors,  202. 
Caption,  202. 

Defects  apparent  on  face  of  indictment,  202. 
Filing  or  return  of  indictment,  202. 
Indictment  not  properly  presented,  202. 
Amendment  of  name,  202. 
How  objection  should  be  stated,  203. 
Motion  in  arrest,  202. 

Indictment  insufficient  to  support  judgment,  903. 
The  affidavit,  202. 
To  plea  or  answer,  202. 

Generally  not  to  be  first  attacked  on  appeal,  aoa,  903. 
Objections  for  insufficiency,  203. 
How  objections  raised,  203,  204. 
Applications  of  the  rule,  203,  204. 
Sufficiency  of  objection,  204. 
Ruling  to  be  had  and  exception  taken,  204. 
To  cross-complaint  or  counterclaim,  204,  205. 
To  replication  or  reply,  205. 
To  demurrer,  205. 
For  want  of  signature,  205. 
For  want  of  verification  or  the  sufficiency  thereof,  206. 
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EXCEPTIONS   AND   OBJECTIONS. 
Pleadings —  Contin  ued. 
To  filing,  206. 

Objection  not  to  be  raised  first  time  on  appeal,  9o6w 
Time  of  filing  plea  in  abatement,  206. 

Failure  to  give  notice  of  application  to  file  bill  of  review,  fOfL 
Time  of  filing  answer,  207. 

Want  of  notice  of  motion  to  file  supplemental  complaint,  909^ 
Date  of  filing  information,  207. 
Filing  of  cross-complaint  by  person  not  party*  ao7« 
To  amendments,  207. 

Objection  for  allowance  or  refusal,  207. 
Grounds  of  objection  to  be  stated,  207* 
Of  plea  or  answer,  2o6. 
Exception  necessary,  208. 
To  ruling  on  motion  to  strike  out,  208b 
For  absence  of  pleadings,  209,  210. 
Defenses  not  raised  by  pleadings,  21Q. 
Waiver  of  objections  and  exceptions,  azx* 
By  amending,  an. 
By  going  to  trial,  211. 
By  pleading  over,  211. 
Waiver  of  objection  to  reply,  azi« 
Demurrer  to  evidence,  21  x« 
Evidence : 

To  admission  of  evidence,  21  !• 
Necessity  for  objections,  2iz. 

Objection  cannot  be  raised  first  time  on  appeal,  SZSi 

Limitation  of  rule,  213-215. 
Time  of  making  objections,  215. 

At  time  evidence  is  introduced,  215* 

At  earliest  opportunity,  216. 

Depositions,  216. 

Objections  on  ground  of  privilege,  216. 

For  want  of  preliminary  proof,  216. 

Proof  of  writing,  216. 

Evidence  subsequently  shown  to  be  exceptionable,  9i6f  117* 

Motion  to  strike  out,  217. 

When  objection  comes  too  late,  217. 
Specifying  evidence  objected  to,  217. 

Particular  part  to  be  pointed  out,  217* 

Part  of  evidence  admissible,  217,  2i8« 

Waiver,  218. 

General  objection  to  testimony,  aiS. 

Records  and  documents,  ax8« 

Depositions,  218. 

Letters,  218. 

Agreed  statement  of  facts,  ax8> 

Confession,  218. 

Accounts.  218. 

Declaration,  218. 
Specifying  grounds  of  objection,  2i$. 
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EXCEPTIONS  AND   OBJECTIONS. 
E»id6«€6     CoHtinued, 

The  general  rule,  918. 

Specific  grounds  to  be  pointed  out*  aiSnas. 
Undefined  objections,  293. 

Where  evidence  is  admissible  as  to  one  deleadant. 
Only  grounds  stated  considered,  a^-9d$* 
Waiver,  226. 
Reasons  for  rule,  226, 
Applications  of  the  rule,  226. 

"  Incompetent,  irrelevant,  and  immaterial,'*  896, 
••  Incompetent,"  227. 
"Inadmissible  and  incompetent,"  228* 
'*  Immaterial  and  incompetent,"  228. 
"Immaterial  and  irrelevant,"  228« 
*'  Irrelevant  and  inadmissible,"  828. 
**  Inadmissible,"  228. 
••  Irrelevant,"  228. 
"I  object,"  228. 
"  Defense  objects,"  228. 

"  On  all  the  grounds  ever  known  or  heard  of," 
Exceptions  to  rule,  228,  229. 
Repetition  of  objections,  229. 

Same  evidence  subsequently  o£fered,  229. 
Agreement  of  counsel  as  to  repetition,  229. 
Receiving  evidence  subject  to  further  discretion,  299. 
Evidence  taken  before  referee,  229. 
Same  evidence  admitted  through  another  witness,  329. 
Repeating  specific  grounds  of  objection,  229. 
General  objection  where  same  evidence  is  again  offered. 
Necessity  for  exceptions,  230. 
Time  of  taking  exceptions,  231. 
Objections  for  incompetency,  231* 
In  general,  231. 
Against  inference,  232. 
Secondary  evidence,  232. 
Hearsay  evidence,  233. 
Parol  evidence  to  vary  writing,  234. 
Failure  to  lay  sufficient  foundation  for  admission,  934. 
By  proper  pleadings,  234. 
By  preliminary  proof,  235. 
Genuineness  of  writings,  235* 
Objections  for  irrelevancy,  236. 
Objections  for  immateriality,  236. 
Objections  to  order  of  admission  of  proof,  23& 
Objection  to  exclusion  of  evidence,  236. 
Necessity  for  objection,  236. 
iAying  foundation  for  objection,  236. 
Proper  question  to  be  asked,  236. 
Offer  to  be  made,  236. 
What  the  offer  must  show,  236,  237. 
Purpose  and  object  of  testimony,  237. 
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EXCEPTtOMS  AND  OBJECTIONS. 

Ambiguoat  offer  of  evidence,  sjy. 
Exceptionf  to  mlep  938. 
Necessity  for  ezceptioos,  33$. 
Time  of  taking  exceptions,  239. 
Objection  to  competency  of  witness,  93^ 
Necessity  for  objections,  339. 
Must  be  made  below,  239. 
Rule  coTers  all  grounds  of  competency,  S39,  S401 
Incompetency  for  Interest,  2401 
Exception  to  rule,  240. 
Time  of  making  objections,  240. 

Where  objection  is  known  when  witness  Is  Introduced,  Vfx 
Whether  objection  may  be  taken  after  witness  is  iworo, 

24a 
Pkrty  can  lie  by  and  speculate  on  chances,  241* 
Where  deposition  has  been  taken,  241. 
Waiver  by  cross-examination,  342. 
Objection  to  be  taken  as  soon  as  incompetency  Is  dis- 
covered, 242. 
Where  objection  Is  discovered  during  trial,  242,  243. 
Where  interest  is  disclosed  during  examination  in  chief,  143* 
Discovery  of  Incompetency  after  trial,  243. 
Specifying  grounds  of  objection,  343. 

Specific  grounds  to  be  pointed  out,  243. 
Objections  should  be  sufficiently  specific,  344. 
Renewal  of  objection,  244. 
Necessity  for  exceptions,  844. 
Objections  to  questions,  244. 

Necessity  for  objections,  244. 
Leading  questions,  344. 
To  questions  by  judge  and  Jary*  344* 
Hypothetical  questions,  344. 
Misleading  questions,  345. 
Time  of  making  objection,  345. 
Stating  grounds  of  objection,  34$* 
Necessity  for  exceptions,  346. 
Objections  to  answers,  346. 

Waived  unless  raised  below,  346b 
Where  answer  Is  not  responsive,  34fti 
Conclusion  of  witness,  347. 
Uncertainty,  347. 

Proper  method  of  raising  objection,  346,  347. 
Objection  must  be  specific,  346,  347. 
Part  of  answer  proper,  347. 
Motion  to  strike  out,  347* 
Objections  for  variance  between  pleading  and  proof,  347. 
Necessity  for  objections,  347-349. 
Waived  unless  raised  below,  347-249. 
Time  and  manner  of  making  objections,  349,  350^ 
Stating  grounds  of  objection,  350. 
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EXCEPTIONS  AND  OBJECTIONS. 
Evideace —  C<mtin  ued. 

Objections  for  insufficiency  of  evidence,  250. 
Necessity  for  objection,  250. 
Not  to  be  raised  first  time  on  appeal,  250. 
Stating  ground  of  objection,  251,  252. 
Proper  method  of  taking  advantage,  252. 
Necessity  for  exceptions,  252. 
Findings  of  master  in  chancery,  252. 
Renewing  objections  on  motion  for  new  trial,  252. 
Necessary  in  some  jurisdictions,  252. 

Where  upper  court  will  review  errors  in  absence  of  objection  and 
exception,  253. 
Iminictions : 

To  instructions  given,  253. 

Objections  not  raised  below,  253* 
The  rule  stated,  253. 
Instances,  254. 
Reason  for  the  rule,  254. 
Applications  of  the  rule,  254,  255. 
Necessity  for  exceptions,  255. 

Failure  to  except  operates  as  waiver,  255,  256. 
Exceptions  to  this  rule,  256,  257. 
What  exceptions  must  show,  257. 

Specifying  erroneous  propositions,  256,  257,  258. 
How  far  general  exceptions  considered,  259. 
Exceptions  in  gross  not  permissible,  259,  260. 
Exception  a  part  of  charge,  260. 
Exception  to  one  instruction,  261. 
Exception  to  particular  proposition.  261. 
Application  of  the  rule  against  general  exception,  261. 
Specifying  errors,  262. 

Exceptions  should  point  out  alleged  errors,  262. 
Reason  for  rule,  262. 
Applications  of  the  rules,  263. 
Exception  to  verdict  or  finding.  264. 
Errors  not  specified  not  considered,  264. 
Statutory  change  of  rule,  264* 
Time  of  taking  exceptions,  264. 
At  close  of  charge ,  264. 
Before  jury  retire,  264. 
Giving  judge  opportunity  to  correct,  265. 
Where  part  of  jury  have  retired,  265. 
Presumption  as  to  time  of  taking,  265. 
On  motion  for  new  trial.  265,  266. 
Exception  to  manner  of  making  charge,  266. 
To  refusal  of  instructions,  266. 

Necessity  for  requesting  instructions,  266. 

No  complaint  if  instruction  not  requested,  266. 
Discretion  of  court,  267,  268 
Rights  of  parties.  268. 
In^iomplete  charge,  268,  269. 
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EXCEPTIONS  AND   OBJECTIONS. 
iMlnicttons— C^if/in«^^. 

Grounds  of  request,  269. 
Necessity  for  excepting  to  refusal  of  request.  96^ 
What  exceptions  must  show,  270. 

Objection  to  particular  points,  370^ 
General  exception,  270. 
Applications  of  rule,  27a 
General  exception,  when  sufficient.  S7I« 
Statutoiy  changes  of  rule,  271. 
Time  of  Diking  exceptions,  a7X. 
Renewing  exceptions  on  motion  for  new  trial.  S71,  STti 

of  trial: 
Conduct  of  trial  judge,  272. 
Conduct  of  counsel,  272. 
Irregularity  in  setting  cause  down,  sys* 
Trial  out  of  order,  272. 
Sufficient  time  to  prepare  for  hearing.  S79» 
After  demurrer  overruled,  272. 
After  amendment  to  petition,  273« 
Time  to  file  demurrer,  272. 
Defects  in  issues  submitted,  272. 
Trying  legal  and  equitable  issues  together,  S7S» 
Accused  having  no  counsel,  273. 
Defendant  not  present  at  trial,  273. 
Pleadings  heard  out  of  order,  273. 
Order  for  physical  examination,  273, 
Recovery  in  one  action  where  two  actions  should  IwTe  bssi  \KCH^ 

Trial  of  one  of  two  defendants  after  severance^  S7S> 

Retrial  of  cause,  273. 

Separate  trial,  273. 

Stenographer  taking  down  charge,  273. 

Joinder  of  demurrer  to  evidence,  273. 

Defects  in  form  of  reservation  of  questions  of  law.  S|^ 

•f  iad: 
Not  to  be  raised  first  time  on  appeal.  273. 
Exception  to  be  saved,  273. 
Whether  findings  support  judgment,  374. 
What  exceptions  should  specify,  274. 
General  exception  not  available,  274.  275* 
Exceptions  held  insufficient,  275. 
Erroneous  reason  for  finding,  27$* 
Presumption  on  appeal,  275. 
That  findings  are  not  supported  by  evidence,  aTf. 

Exception  must  be  saved,  27$- 

Separate  exceptions,  276. 

Time  of  objecting.  276. 

What  exception  must  specify,  276. 
That  findtnfirs  are  indefinite  or  incomplete,  276^ 
Findings  not  within  issues,  277. 
Findings  ::«ting  evidence  instead  of  facts,  277. 
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EXCEPTIONS  AND  OBJECTIONS. 
Hndings  of  fMlcX-- Continued. 

Facts  found  inferentially,  377. 

Findings  not  stated  separately  from  condnsions  of  law,  877« 
Deposition  noted  on  back  instead  of  margin  of  statement,  277. 
Omission  or  refusal  to  find,  277. 

Not  to  be  raised  first  time  on  appeal,  377,  878. 

Time  for  request  and  exception,  278. 

Requirements  as  to  exceptions,  278. 

Refusal  to  file  conclusions  of  law,  278. 
CPMlusions  of  law : 

Not  to  be  raised  first  time  on  appeal,  278. 

Exception  must  be  saved,  278. 

What  will  not  avail  as  exception  to  conclnslon,  S78,  379^ 

When  exception  to  be  taken,  279. 

How  exception  should  be  directed,  279. 

When  general  exception  sufficient,  279. 

Insufficient  exceptions,  279. 

Joint  exceptions,  279. 

Effect  of  exceptions,  279,  t8(V 

Verdiot: 

To  form  of  verdict,  280. 

Not  to  be  raised  first  time  on  appeal,  28a 

Want  of  signature,  280. 

Surplusage,  280. 

Replevin,  280. 
•     Bastardy,  281. 

Course  of  party  dissatisfied  with  verdlctt  28o»  28t« 

What  objections  should  specify,  281. 
That  verdict  is  contrary  to  evidence,  281 

Not  considered  first  time  on  appeal,  281. 

Exception  to  rule,  281. 

Making  objection  on  motion  for  new  trial.  28l« 

Objections  held  insufficient,  281. 

Time  of  making  objection,  281. 
That  verdict  is  inadequate  or  excessive,  281,  282. 
That  verdict  is  incomplete  or  not  within  issues,  28s. 

Not  to  be  raised  first  time  on  appeal,  282. 

Motion  for  new  trial,  282. 
To  direction  of  verdict  or  refusal  to  direct,  282; 

Motion  to  set  aside  verdict,  282. 

Exceptions  taken  before  defendant  restf,  283^ 
FhMOodings  More  rofereo  or  master: 
To  reference,  283. 

No  objection  first  time  on  appeal,  283. 

Applications  of  rule,  283. 

Informality  in  or  lack  of  oath,  283. 

Misbehavior  of  referees,  283. 
To  report.  283. 

Necessity  for  exceptions,  283. 
The  general  rule,  283,  284. 

Not  to  be  raised  first  time  on  appeal,  283. 
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EXCEPTIONS  AND   OBJECTIONS. 

Proettdiags  before  raferee  or  mMnSt/w—ConHnMed, 

Exceptions  necessary  to  reyiew,  084. 

Rule  applies  to  default  cases,  284. 

Report  filed  and  judgment  rendered  in  Tacatloflit  S84. 

Form  of  report,  284. 

Waiver  of  exception,  sSS- 

Rulings  on  evidence^  085. 

Findings  of  fact,  285. 

Conclusions  of  law,  sSj. 

Implied  findings,  285. 
Exceptions  to  rule,  285,  286. 
What  exceptions  must  show,  2861, 
Exceptions  held  sufficient,  286. 
Before  whom  exceptions  taken,  286,  287. 
Exceptions  to  rulings  on  exceptions  to  report,  987« 
Judgments  and  decrees : 

Objection  and  exception  to  be  taken  below,  287. 

Effect  of  stipulation,  288. 

On  mature  or  delayed  judgment,  288. 

Vacating  and  modifying  judgment,  288. 

Incomplete  judgment,  289. 

Arrest  of  judgment,  289. 

Sufficiency  of  objection,  289. 

Motion  to  modify  or  correct,  289b 

Exception  to  be  saved,  289. 

Exceptions  to  general  rule,  s8^ 

For  defects  of  form,  289. 

For  excess  in  amount,  290,  991. 

For  insufficiency  of  evidence,  991. 

For  variance  from  pleadings  or  verdict,  292. 

For  criminal  errors  or  irregnlarities  in  entry  of  Judgments  for  decreei, 

292. 
To  judgments  of  nonsuit  or  dismissal,  292,  293,  294 
To  default  judgments,  294* 
Costs: 

Objection  not  to  be  raised  (irst  time  on  appeal,  294. 
Party  suing  in  forma  pauperis ^  295. 
Where  no  costs  can  lawfully  be  taxed,  295. 
Constitutionality  of  statute  requiring  security,  99S. 
Motion  for  retaxation,  295. 
Pointing  out  specific  items,  295. 
Stating  reasons  for  objection,  295. 
Ruling  to  be  obtained  and  exception  saved,  296. 
New  trial : 

Grounds  to  be  specifically  stated  and  objection  pointed  out,  196k 

All  objections  to  be  made  in  trial  court,  296^ 

Necessity  for  exceptions,  296* 

Failure  to  except,  297. 

Exception  to  judgment  insufficient,  997. 

Time  of  taking  exception,  297,  298. 

What  exception  must  show,  298. 

193^  Volume  VIII. 


\ 


INDEX. 

EXCEPTIONS  AND  OBJECTIONS. 
New  \^9\—Ontinuid. 

Exception  to  overruling  motion  for  new  trial  operating  as  exception  to 
ju^^ment,  398. 

Exception  to  opinion,  298. 

Right  to  adversary's  bill  of  exceptions,  998. 
ConUniouieSy  298. 
Appeal : 

To  proceedings  to  perfect  appeal,  998. 

Absence  of  or  mistakes  in  transcript,  998* 

What  exceptions  mast  show,  999. 

Bill  of  exceptions,  999. 

How  objection  taken,  999. 
Mlscollansous : 

Accounts  and  accounting,  999. 

Agents  and  atttorneySt  999^ 

Assignments,  30a 

Attachments,  30OW 

Certiorari,  300. 

Corporate  capacity,  3001. 

Custody  of  property  in  suit,  90a 

Damages,  500. ' 

Deeds,  mortgages,  etc,  JOO 

Executions,  301. 

Executors  and  administrators,  30I* 

Injunction,  301. 

Insolvency,  301. 

Judicial  sales,  yxu 

Mandamus,  302. 

Marshaling  assets. 

Premature  action. 

Receiver,  303. 

Rehearing,  309. 

Remand  of  cause. 

Remittitur,  309. 

Replevin,  309. 

Revivor  of  action,  309. 

Roads  and  highways,  309. 

Sequestration,  309* 

Sheriffs,  303. 

Taxation,  309. 

Warrants,  309. 

Wills,  303. 

EXCESSIVE  LEVY. 

See  Executions  against  Propbrty. 

EXECUTIONS  AGAINST   PROPERTY. 
See  also  Extent. 

Objection  to  oxecuHon  f9r  first  Hme  on  appeal.    See  Exceptions  and  Objec- 
tions. 
P0r  enforeement  of  fines  and  costs.    See  Fines  and  Costs  in  Criminal 

Casvs. 
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EXECUTIONS  AGAINST  PROPERTY— GwrtftwiiA 
DtfinRioii : 

Writ  defined,  3x1. 

Distinguished  from  sequestration  and  attachmeatt  SU* 
Distinguished  from  order  of  sale,  31Z,  31a. 
Matters  treated  in  the  article,  31a. 
Preliminary  essentials  and  Impediments  to  the  right  to  fssi*: 
Statutory  prerequisites,  312. 
Writs  issued  on  decree  in  chancery,  31a. 
Writ  issued  on  alternative  judgment  in  detiiliie»  3SS. 
Pendency  of  creditors'  bill,  31a. 
Rendition  and  entry  of  judgment,  313. 

Execution  must  be  supported  by  judgment  ordecfOOi 

Execution  on  verdict,  313. 

Execution  on  finding,  313. 

Execution  on  order  directing  pajrment  Into  ooiut»  St9» 

Where  suit  is  commenced  by  trustee  process,  5x3. 

In  foreclosure  cases,  313. 

Writ  of  inquiry,  313- 

Judgment  recovered  after  defendant's  death.  SIS* 

Judgment  rendered  subsequently,  313. 

Judgment  need  not  in  terms  award  execiilioii»  3S3. 

Decree  in  chancery,  314. 

Pendency  of  action  on  judgment,  3x4. 

Vacation  or  annulment  of  judgment,  514* 

Order  opening  judgment,  314. 

Judgment  opened  as  to  portion  of  defeiidaiits»  SM* 

Arbitration  after  judgment,  3x4. 

Entry  of  judgment,  315. 

The  general  rule,  315,  3x6, 
Parol  evidence,  3x7. 
Nunc  pro  tunc  entry,  317. 

Docketing  judgment  for  purpose  of  obtaining  Ueo,  Si7- 
Filing  remittitur  after  affirmance  on  appeal,  316. 
Loss  of  record  of  judgment,  318,  3x9. 
Motion  for  new  trial,  319. 
Agreement  for  suy  of  execution,  30011 
Execution  not  to  Issue,  32a 
Memorandum,  3ao. 
Execution  for  costs,  330. 
Execution  void  or  voidable,  30OW 
Agreement  in  pais^  32a 
Payment  and  satisfaction  of  judgmettt»  300k 
Execution  not  to  be  issued,  32a 
Tort  on  part  of  plaint iif,  3a i. 
Partial  payment  of  judgment,  3ax. 
Tender  of  amount,  322. 

Writ  issued  to  enforce  repayment  or  cootlllNttkMi,  SOt^ 
Payment  by  stranger,  32a. 
Payment  by  defendant.  32a. 
Payment  accompanied  by  assigniiieiit«  3a)» 
Validity  of  writ  issued  after  payment,  3a3. 
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EXECUTIONS   AGAINST   PROPERTY. 

PreHminary  Msentiait  and  Impediments  to  the  right  to  Issue— CWiWlmMdl 

As  against  sheriff,  323. 

Title  of  purchaser,  333. 

Difficulty  of  question,  323,  324* 
Purchasers  with  knowledge,  324. 
Bona  fide  purchasers,  324. 
Decisions  adverse  to  purchaser,  32S« 
Estoppel  of  judgment  debtor,  32$, 
Death  of  plaintiff,  325. 

Rule  at  common  law,  325. 
After  assignment  of  judgment,  326. 
Judgment  recovered  in  justice's  court*  ^A 
Ignorance  of  plaintiff's  death,  326. 
Right  of  administrator,  326. 
Revivor  in  appellate  court,  326. 
Defenses  available  in  original  suit,  326. 
Writ  tested  before  plaintiff's  death,  326. 
Death  of  one  of  plurality  of  plaintiffs,  327. 
Statutory  provisions,  327. 

Validity  of  writ  irregularly  issued  without  reviTor,  318,  SlQi 
Death  of  defendant,  329. 

Necessity  of  reviving  judgment,  329,  33a 
Statute  making  judgment  a  lien,  331. 
Waiver  of  scire  facias  ^  331, 
Levy  of  attachment  in  debtor's  lifetime,  331. 
Revivor  in  appellate  court,  331,  332. 
Writ  tested  before  defendant's  death,  332. 

Execution  may  be  taken  out,  332. 

Execution  on  justice's  judgment,  33a* 

Statute  respecting  distribution,  332. 

Statute  regulating  teste  of  writ,  333. 
Death  of  one  or  more  defendants  leaving  sarvlTora,  934» 

Statute  authorizing  revivor,  334. 

Right  to  issue  writ,  334. 

Execution  against  real  estate  of  survivors,  334* 

Scire  facias  if  issued  must  be  against  survivora,  S9S> 

Statute  staying  execution,  335* 
Alias  executions,  335. 
Revivor  by  scire  facias,  336. 

Leave  of  court,  336. 

What  matters  inquired  into,  3361 

Form  of  scire  facias,  336. 

Judgment  of  revivor,  336. 

Against  whom  to  be  issued,  336. 
Statutory  provisions,  337. 

Changes  in  the  different  states  noted,  337-399^ 

Issuance  of  writ  on  dormant  judgments,  34a 
Validity  of  writ  irregularly  issued  without  revivor,  340^ 

Generally  absolutely  void,  340. 

Reason  for  the  rule,  341,  342. 

Contrary  doctrine  in  some  states,  342,  343. 
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INDEX. 

EXECUTIONS  AGAINST  PROPERTY— G^iifir^^^ 
TkM  of  issuance : 

Before  end  of  term,  343. 

Execution  issuable  forthwith,  343. 
The  ordinary  time,  343. 
Judgment  opened  after  issuance  of  writ,  343. 
Judgment  entered  on  warrant  of  attorney,  343. 
Judgment  rendered  after  close  of  term,  343. 
Statutory  provisions,  344. 
Validity  of  writ  prematurely  issued,  344,  345. 
After  lapse  of  a  year  and  a  day,  345. 
The  rule  at  common  law,  345,  346. 
Principal  and  surety,  347. 
Statute  of  Westminster,  347 
Justice's  judgment,  347. 
Effect  of  lien  of  attachment,  347. 
When  the  period  of  limitation  begins,  347. 
After  filing  remittitur,  347. 
Deficit  on  foreclosure  sale,  347. 
Effect  of  revivor  against  debtor's  administrator,  348. 
Alias  and  pluries  writs.  348. 

General  rule  as  to,  348. 

Continuances  on  the  rule,  348. 

Lapse  of  more  than  a  year  and  a  day,  349. 

In  justices'  cases,  349. 

Judgment  payable  in  instalments,  349. 

Utmost  time  when  execution  may  be  issued  as  of  conrK.349b 

350. 
Statutory  bar  to  issuance  of  writ,  35a 

Effect  of  various  statutes,  350,  351. 

Sufficiency  of  preceding  writ,  352. 

Writ  issued  by  clerk  for  costs,  353. 

Writ  ordered  to  lie  in  the  ofllce,  352. 

Prior  ca,  sa,^  352. 
Stay  of  writ  and  interruptions  by  the  debtor,  353,  353. 
Statutory  provisions,  353. 

Enlargement  of  time  in  various  states,  3S3-355* 
Statutes  limiting  right  of  action  on  judgment,  355. 
Retroactive  statute,  356. 
Transcript  of  justice's  judgment,  356. 
Transcript  of  dormant  judgment,  356. 
Special  execution,  357. 
Scire  facias  and  analogous  proceedings,  357. 
Nature  of  scire  facias ^  357. 
In  chancery  practice,  357. 
Proceedings  under  statutes,  357. 
Scire  facias  while  execution  is  issuable,  357. 
Loss  of  record,  357. 

Injunction  against  writ  already  issued,  357. 
Court  in  which  judgment  should  be  revived,  357. 
Pleading.  358. 

What  to  be  shown,  358. 
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EXECUTIONS  AGAINST  PROPERTY. 
VnM  of  \XWBUH^^^ConHnu€d. 

Amendment  of  the  writ*  SSiL 
No  formal  pleadiags,  ^gjL 
Notice,  358. 
Parties,  358. 

To  follow  Judgment.  388k 
Terre-tenants,  359. 
What  matters  inqnirable  into,  399^ 
The  only  defense,  359. 
Errors  in  judgment,  359. 
Ex  parte  affidavit  of  plaintiff,  359. 
Cross  motion  to  vacate  judgment,  3591 
Motion  made  after  sale  of  debtor's  property,  359i 
Set-off,  359. 
Limitations,  359,  360^ 

Effect  of  irregularities  in  proceedings  to  revive,  360. 
Judgment  of  revivor,  36a 

Upon  what  judgment  execution  issues  after  revivor,  36a 
Validity  of  writ  irregularly  issued,  360. 
Voidable  and  not  void,  360,  361. 
Waiver  of  irregularity  by  debtor,  368. 
Duty  of  sheriff  to  obey  writ,  36a. 
Title  of  the  purchaser,  363. 
Out  of  wliat  court  the  writ  is  Issuable : 
Court  rendering  judgment,  364. 
Record  removed  to  another  court,  3fi4. 
Writ  issued  out  of  wrong  court,  364. 
Provisions  of  statute,  364,  365. 

Statutory  provisions  for  filing  transcripts  In  other  conntleo,  36s. 
Courts  of  concurrent  jurisdiction,  365. 
Abolition  of  court,  365. 
Execution  on  foreign  judgment,  366. 
Petition  in  equity,  366. 
Trial  or  appellate  court,  366. 

Common  law  and  statutory  rules,  366» 
After  appeal  and  trial  de  nova,  367. 
Damages  for  vexatious  appeal,  367. 
Writ  sued  out  of  appellate  court  not  void,  367. 
Executions  Issued  out  of  eourts  of  record  on  Justice's  Judgmeiito : 

Statutory  provisions,  368. 
Filing  transcript,  368. 
Implied  authority,  368* 
Proceedings  for  sale  of  land,  368,  369. 
After  levying  attachment  on  land,  369. 
Affidavit  that  judgment  is  not  paid,  369. 
Voluntary  transmission  of  papers  by  justice,  369, 
Requisites  and  sufficiency  of  transcript,  369,  370. 
*  Sufficiency  of  execution  issued  by  justice  and  return  thereon,  3701 
Presumption  on  collateral  attack,  370, 371. 
Recital  as  to  issuance  of  writ  by  justice,  371. 
Issuance  by  justice  after  filing  abstract,  371. 
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EXECUTIONS   AGAINST   PROPERTY. 
Into  what  county  the  writ  is  issuable : 

County  in  which  judgment  was  rendered,  37t» 
County  where  debtor  does  not  reside,  371. 
Courts  of  general  jurisdiction,  371. 
Testatum  fieri  facias^  37a. 

Statutory  provisions  changing  common  law  pracdce^  39s 
E£fect  of  change  of  venue,  372. 
Recitals  as  to  want  of  property  in  county,  37s. 
Judgments  in  United  States  courts,  372. 
Right  of  plaintiff  to  select  county,  373. 
Filing  transcript  to  secure  lien,  373. 
Execution  by  justice  on  another's  judgment,  373. 
After  filing  transcript  of  justice's  judgment  in  oflke  of  clerk,  37^ 
Validity  of  writ  irregularly  issued  to  improper  county,  373f  374* 
Issuance  of  two  or  more  writs  simoHaneously : 
Irregular  practice,  374. 

Duplicate  executions  against  plurality  of  defendaftC9,  574* 
Permission  of  court,  375. 
Different  forms  of  writs,  375. 
Fu  fa,  and  ca,  sa,  against  different  debtors,  375» 
Writs  issued  to  different  counties,  375,  376. 
Withdrawal  of  execution  issued  by  mistake,  376b 
Violation  of  statute,  376. 
Procurement  of  the  writ: 

Notice  and  demand,  376. 

No  notice  necessary,  376. 
Necessity  of  demand,  376. 
Leave  of  court,  376. 

Necessity  to  obtain,  376. 

Generally  not  necessary,  376* 

Conditional  judgment  377. 

Deficiency  after  foreclosure  sale,  377* 

Execution  against  recognizors,  377. 

Statute  of  8  and  9  Wm.  III.,  378. 

No  scire  facias  against  terre-tenants,  378. 

Execution  against  sureties.  378. 

Issuance  pending  motion  for  leave  to  issue,  378, 

Judgment  against  executor,  378. 

When  record  of  judgment  is  lost.  378, 

After  dissolution  of  injunction,  377,  378. 

Upon  affirmance  of  judgment,  378. 

After  reversal  and  remittitur,  378. 

Scire  facias  quare  restitutionem  non^  379, 

Statute  requiring  order  of  the  court,  379. 

Execution  against  stockholder,  379. 

Standing  order  to  issue  execution  for  costs  37^  ' 

Affidavit  for  immediate  issuance  of  writ,  379. 
Notice  of  motion  for  leave  to  issue,  379,  380. 
Who  may  procure  emanation  of  the  writ,  380. 
Plaintiff  or  his  attorney,  380. 
Application  by  attorney,  380. 
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EXECUTIONS  AGAINST  PROPERTY. 
Procurement  off  the  writ — Continued, 
Motion  by  plaintiff,  380. 
Assignee  of  judgment,  380. 

Right  of  clerk  to  demand  evidence  of  ownership.  jlQ^ 
Issuance  by  clerk  suo  motu^  381. 
Directions  not  to  issue  writ,  381. 
Statute  making  it  a  duty  of  clerk,  381. 
Judgment  ordering  execution,  381. 
Statute  requiring  transmission  of  bill  stating amomit  of 

and  costs,  381. 
Ratification  of  unauthorized  issuance,  58t« 
The  praecipe  to  the  clerk,  382. 
Suggestion  as  to  death  of  debtor,  382. 
Duties  of  the  clerk  or  other  officer,  38a. 
In  general,  382. 
Delegation  of  authority,  383. 
Payment  to  clerk,  383. 

Remedies  against  the  clerk  or  other  officer,  jSl* 
Action  for  damages,  383. 
Mandamus,  383. 
Remedy  by  bill  in  equity,  384* 
To  whom  (he  writ  should  be  directed : 

To  the  sheriff,  384. 

Omission  of  direction  to  deputies,  384. 
Officer  to  whom  original  process  was  directed,  384* 
Executions  issued  out  of  justice's  court,  384* 
No  commands  of  the  defendant,  385. 
Direction  of  coroner,  385. 
Sheriff  of  another  county,  385. 
Selection  of  officer  by  plaintiff,  385. 

Execution  on  judgment  In  salt  commenced  by  attachment,  386^ 
Amendment  of  direction,  386. 
Validity  of  writ  improperly  directed,  386b 
Form  and  contents  of  the  writ : 

The  form  generally  used,  387. 

The  testatum  clause,  387. 

Writs  issued  by  justice,  387. 

Writs  issued  on  decrees  in  chancery,  588* 

Surplusage,  388. 

Indorsements,  388. 

Statutory  requirements,  388. 

Recital  entitling  creditor  to  preference,  388* 

Direction  in  name  of  sovereign  or  state,  389. 

Command  in  name  of  state  in  body  of  writ,  389^ 

Surplusage,  389. 

Execution  issued  by  justice — mistake  In  caption,  38^1 
The  command  to  make,  etc.,  390. 

The  writ  should  contain,  390. 

Form,  390. 

Disposition  of  money  made,  39a 

Direction  to  dispose  of  goods,  390. 
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Fom  and  contents  of  the  ^f^—C^ntinueJL 

Recitals  touching  property  to  be  taken,  390^ 
General  executions,  390. 

Distinction  between  special  and  general  executiont,  990^ 
When  general  execution  Is  proper,  391. 
General  rule,  391. 

Writ  issued  after  debtor's  death,  391. 
Property  in  officer's  county,  391. 
Statute  silent  as  to  form  of  writ,  391. 
Election  of  property  by  plaintiff,  391. 
Special  writ  not  void  but  voidable,  391. 
General  writ  containing  recital  as  to  mechanic's  lien,  391. 
Direction  to  take  goods,  chattels,  lands,  and  tenements,  391. 
The  proper  directions  in  the  writ,  392. 
Execution  issued  upon  filing  justice's  transcript,  39s. 
Any  interest  in  land,  392. 
Special  executions,  393. 

Judgment  specifying  property,  393. 
Description  of  mortgaged  premises,  393. 
Judgment  in  trover,  393. 

Foreclosure  of  mechanic's  lien,  393. 
Form  of  execution  required  by  statute,  393. 
Attachment  cases,  393. 

General  instead  of  special  writ — void  or  voidable,  394* 
General  command  treated  as  surplusage,  395. 
Waiver  of  special  lien  by  issuing  general  executioo,  395^ 
Writs  intended  to  reach  franchises  of  corporation,  395. 
Executions  against  married  women,  395, 
Homesteads  and  exemptions,  396. 
The  return  day,  396. 

At  what  time  writ  should  be  retamable,  396^ 
By  statutes,  396. 
Computation  of  time,  396.' 
Designation  of  return  day,  397. 
The  general  rule,  397. 
Direction  to  make  due  return,  397. 
Stipulation  between  parties  as  to  return  day,  )97« 
Impossible  days  and  Sundays,  397. 
Return  day  too  remote,  398. 
Writ  returnable  prematurely,  398. 
Justice's  executions,  398. 

Amendment  of  writ  returnable  at  proper  time,  599^ 
Day  too  remote,  399. 
The  teste,  399. 
The  date,  400. 

The  common  law  mla.  40a 

Ruled  by  statutes,  400. 

Executions  issued  by  justice,  401. 

Validity  of  writs  improperly  dated   40I, 

Clerical  errors,  401. 

Conclasiveness  of  teste  as  to  date,  401. 
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EXECUTIONS  AGAINST  PROPERTY. 
Foni  and  contents  «f  tht  w^—ConHnuttU 
The  signature,  401. 

Of  the  clerk  or  other  officer,  401. 
By  deputy,  402. 

Sufficiency  of  signature  to  indorsement. 
Of  the  plaintiff  or  his  attorney,  402. 
Subscription  after  levy,  402. 
Removal  of  attorney  from  state,  408. 
The  seal,  402. 

Necessity  of  seal,  402. 
Validity  of  writ  having  no  seal,  403,  404. 
Description  of  judgment,  405. 

Execution  must  follow  judgment,  40$. 
Judgment  for  debt,  405. 
Judgment  by  confession,  405. 
Parties  to  the  action,  405. 
Judgment  recovered  on  a  judgment,  405,  406. 
Necessity  to  copy  decree  into  special  writ,  406b 
Writ  issued  on  judgment  of  affirmance,  406. 
Two  judgments  for  same  cause.  406. 
Reason  for  requiring  description,  406. 
Description  of  court  which  rendered  judgment*  ^fb» 
Execution  after  filing  transcript,  407. 
Official  designation  of  justice,  407. 
Jurisdiction  of  the  court,  407. 
Date  of  rendition,  407. 
Recital  touching  docketing,  408. 
Conformity  to  the  judgment,  408. 

Necessity  of  following  judgment,  408. 
Degree  of  strictness  required,  409. 
Substantial  compliance,  409,  41a 
Writ  issued  on  forfeited  bond,  409. 
Reason  of  rule,  410. 
Judgment  amended  nunc  pro  tunc^  41a 
Substantial  defects,  410. 
Validity  of  writ  varying  from  judgment,  410. 
Title  of  purchaser,  41a 
Consolidation  and  splitting  up  of  judgments,  411, 

Separate  judgments  against  several  defendants,  411* 
Separate  judgments  against  same  defendant,  4II« 
Several  executions  on  one  judgment,  412, 
Plaintiff  cannot  divide  judgment.  412, 
Judgment  payable  in  instalments,  41s. 
Joint  judgment,  41s. 
Judgment  for  costs,  412. 
The  plaintiff  and  recitals  concerning,  412. 

Execution  must  agree  with  judgment,  412. 

On  behalf  of  plaintiffs,  412. 

Writ  issued  for  costs,  413- 

Writ  issued  after  payment  ot  judgment  by  indorser,  4I|. 

Heirs  not  named,  413. 
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EXECUTIONS  AGAINST  PROPERTY, 
Form  and  contents  of  the  mfX—C&ntinwt^ 
Void  or  voidable,  413. 
Clerical  misprision,  414* 
Addition  of  unnecessary  name,  414. 
Plurality  of  platntiffs.  414. 

Execution  to  be  issttcd  in  name  of  all,  414* 

Death  of  one  or  more,  414% 
Partnership  as  plaintiff,  414,  415* 
Executions  issued  by  executors  and  administrators,  4!$. 

On  judgment  recovered  by  decedent,  41$. 

On  judgment  recovered  afler  death  of  tiecedeiit,  41$* 
Writ  issued  after  assignment  of  jttdgmem,  416. 

Necessity  to  use  assignor's  name,  4tt^ 

Necessity  for  scire  facias ^  416. 

Statute  requiring  indorsement,  416. 

Assignment  of  judgment  as  secnrity,  4tl&. 

Judgment  recovered  after  assignmeot,  416^ 

Effect  of  death  of  assignor,  417. 

Statutes  authorifting  tt«e  of  Assignee's  name,  4x7. 
Execution  on  judgment  reeovered  in  sait  by  nominal  i»laiatiili4i7> 

Should  conform  to  judgment,  417* 

On  collateral  attack^  418* 

Surplusage,  41$. 

Execution  issuable  in  liehalf  of  receiver,  4181 

Judgment  in  favor  of  beneficial  ]^aintiff,  418. 

Failure  to  mention  usee,  416* 
Defendant  and  recitals  concerning,  4tS. 
Naming  and  describing  defendant,  4t& 
Person  known  by  two  names,  418. 
Two  persons  designated  as  Sr.  and  Jr»,  41^ 
Christian  names,  419. 
Corporations,  419,  490. 

Parties  defendant  not  named  in  judgment^  491k 
Harmless  error,  4M. 
Amendments,  420. 
Plurality  of  defendants,  4tO. 

Execution  against  all,  490. 

Execution  by  defendant  against  eodefendant,  4S1* 

Judgment  against  husband  and  wife,  48i« 

Omission  of  insolvent  defendant,  421* 

Bankruptcy  of  one  defendant,  4ai» 

Description  of  defendants,  421* 

Exoneration  of  one  defendant,  431,  4t9» 

The  conjunction,  422. 

Death  of  one  or  more  defendants,  43t. 
Against  deceased  and  survivor,  43t. 
Memoranda  as  to  death,  433. 
Personal  representatives,  433. 

Validity  of  execution  omitting  one  or  more  defendants,  4I3> 
Execution  on  judgment  against  partnership,  423. 
Executions  against  executors  and  administrators,  434. 
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EXECUTIONS  AGAINST   PROPERTY. 
Form  and  contents  of  the  ^^— Continued , 

De  bonis  propriis  or  de  bonis  testa!t9ris^  434. 
Judgment  on  scire  facias  against  heirs,  425. 
Execution  against  decedent's  land,  425. 
Form  of  writ,  425,  426. 
Execution  against  principal  and  surety,  426. 
The  amount,  426. 

To  be  stated  and  judgment  tt>  be  followed,  424. 
Noncompliance  with  condition  permitting  payment  of  goods,  426. 
Amount  ascertainable  by  calculatioti,  427. 
Default  without  writ  t>f  inquiry.  427. 
Execution  on  forfeited  claim  bond,  427« 
Writ  issued  after  affirmance,  427. 
Execution  issued  on  penal  bond,  427. 
Amount  too  small,  427. 

Writ  issued  on  judgment  payable  In  Instalments,  427. 
Writ  issued  after  partial  payment  of  judgment,  428. 
Indorsements  to  credits.  428. 
Command  to  make  specie,  428,  429. 

Variance  between  writ  and  judgment — validity  of  writ*  499» 
Void  or  voidable,  429. 
Fraud,  question  of  intent,  429. 
As  affects  the  sheriff,  429. 
Title  of  the  purchaser,  430. 
Amount  materially  in  excess,  4301 
Indorsements  of  the  credits,  43a 
Amendment,  430,  431. 
Misstatements  cured  by  other  recitals,  431. 
Rights  of  creditor  having  Junior  executloD,  431, 
Interest,  431. 

Execution  to  conform  to  judgment,  431. 
Interest  not  allowed  by  judgment.  431. 
Validity  of  the  writ  irregular  as  regards  interest,  433. 
Compound  interest,  432. 
Costs,  432,  433. 
Waiver  of  informalities,  433. 
Issuance  of  the  writ— Delivery  to  sheriff: 
First  step,  433. 

Duty  of  plaintiff  to  see  to  issuance,  433. 
What  constitutes  issuance  of  writ,  433,  434. 
Effect  of  ordering  return  of  execution,  434. 
Delivery  to  deputy,  434. 
Mailing  writ  to  deputy,  434. 
Writ  left  at  officer's  office,  434. 
Indorsement  of  receipt  by  sheriff,  434» 
The  officer's  duty,  434.  435. 
Liability  of  officer,  435. 
Execution  as  a  lien,  435. 
Quashal  of  the  writ,  435. 
Admission  by  parol  evidence,  435. 
Statutes  merely  directory,  435. 
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EXECUTIONS  AGAINST  PROPESTT. 
Ant ntfm«nt  of  exeoiitioM : 
Scope  of  inquiry,  435. 
Power  to  amend,  435. 
Courts  of  inferior  jurisdiction*  436^ 
In  furtherance  of  justice,  436. 
In  what  respects  writs  may  amended,  436^ 

Clerical  errors,  436. 

Variance  between  writ  and  judgment*  436. 

Right!  of  third  persons,  437. 
Within  what  time  amendment  may  be  made,  437. 
Proceedings  to  procure  amendment,  437. 
Recall  and  correction  before  levy,  437. 
In  matters  of  form,  437. 
AKerations  or  spoliatfon  of  tbo  writ : 
When  writ  rendered  void,  437* 
Spoliation  by  clerk*  438. 
Presumption  of  fraud,  438. 
AIlM  and  pluriet  ixooutiont : 

Right  of  plaintiff  to  issue,  438. 

After  quashal  of  informal  writ,  438. 

Unauthorized  direction  to  return  writ  unsatisfied,  438. 

Presumption  as  to  issuance  of  previous  writs,  438. 

Execution  Issued  on  forthcoming  bond,  438. 

For  purpose  of  selling  land  a  second  time,  439. 

After  institution  of  supplementary  proceedings,  439. 

Pending  injunction  against  irregular  execution,  439. 

Right  to  issue  an  alias  exists  independent  of  statute,  439,  44a 

Statutory  authority,  440. 

Return  .of  previous  execution,  440. 

Necessity  to  first  return  previous  writ,  44a 

Issuance  of  alias  before  return  day  of  original,  441. 

Validity  of  alias  before  return  of  previous  writ,  441. 
After  payment  and  satisfaction  of  judgment*  443. 

Issuance  unauthorized,  44a. 

Payment  to  sheriff  not  indorsee,  44s. 

Return  of  previous  execution  satisfied,  449« 

Conclusiveness  of  receipt,  44a. 

Return  of  previous  writ  unsatisfied  in  part,  44a. 

Payment  to  sheriff  after  return  day,  44a,  443. 

Payment  by  one  of  several  defendants,  44a,  443. 

Payment  of  judgment  by  sheriff,  443. 
Levy  under  previous  writ  undisposed  of,  444. 

Alias  or  pluries  execution  noC  issuable*  444. 

Reason  of  the  rule,  445* 

Levy  on  chattels,  445* 

Levy  on  land,  446. 

Qualifications  of  the  rule  as  to  the  effect  of  a  prior  levy*  447. 
Satisfaction  is  prima  facie  only,  447. 
Satisfaction  to  be  actual  and  not  fictitious,  447. 
Property  remaining  unsold,  447. 
Levy  upon  property  of  stranger,  448. 
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KXECUTIONS  AGAINST  PROPERTY. 
Alias  aad  plurtes  exeoutiORt— Gw/Zimm^/. 

Where  replevio  tait  it  pending,  44S. 
Alias  issued  after  plaintiff  has  refunded  to  stranger,  441k 
Proceedings  to  set  aside  satisfaction,  448. 
Remedy  on  forfeited  claim  bond  cumulative,  449. 
Retention  and  conversion  of  property  by  debtor,  449. 
Does  not  prevent  issuance  of  alias,  449. 
Death  of  an  animal,  45a 
Sheriff's  liability  for  neglect  does  not  prevent  issuance  of 

alias,  450. 
Right  to  issue  alias  after  forfeiture  of  forthcoming  bond, 
45a 
Abandonment  of  the  levy.  4S0b  4St» 
Levy  on  plaintiff's  property,  451* 

Miscellaneous  instances  wbera  another  execution  may  be 
issued,  451,  452. 
Validity  of  alias  issued  notwithstanding  prior  levy,  453. 
Waiver  of  objection  by  pointing  out  property  for  levy,  4S3. 
Proceedings  to  obtain  alias  and  plnries  writs,  452,  453. 
Original  issued  for  part  of  judgment  453. 
Form  and  contents  of  alias  and  ( lurle*  writs,  453. 
A  new  writ,  453. 
Same  parties  as  in  original,  453. 
The  date,  454. 

Recitals  concerning  the  previous  execution,  454. 
Writ  not  purporting  to  be  alias,  454. 
Partial  satisfaction  previously  obtained,  454. 
Original  writ  may  be  amended  to  make  it  an  alias,  454* 
The  mandate,  455. 
Rsnewal  of  the  writ : 

Propriety  of  renewing  writ  after  return,  455. 
Execution  reissued  with  new  date  as  an  alias,  455. 
Ruled  by  statute,  455. 

Substantial  compliance  with  statute  necessary,  456^ 
Svintitiition  of  eopy  for  lost  original : 
Authority  of  clerk,  456. 
Issue  of  alias,  456. 

Proper  course  to  proceed  by  motion,  4S6» 
Duplicate  executions,  456,  457. 
Notice  of  application,  4S7* 
Order  of  court,  457* 
Relief  against  the  writ : 
Writ  of  error,  457« 
Prohibition,  437. 
Certiorari^  458. 
Audita  quergia^  458,  499^ 
Motion  to  quash  writ,  499> 
Jnrisdiction,  459. 

The  modern  remedy,  4tei 
Inherent  Jurisdiction,  460. 
Jnrisdiction  independent  of  statute,  461. 
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BXECUTIONS  AGAINST  PROPERTY. 
R«ll«f  against  the  mi^— Continued. 

No  attempt  at  levy  necessary,  461. 

Executions  issued  on  decrees  in  chanceiy,  461. 

To  what  court  the  motion  should  be  addressed* 
Grounds  for  quashal,  462. 

Writ  im providently  or  irregularly  issaed,  462. 

Writ  informal  or  defective,  463. 

Writ  issued  on  transcript  of  justice's  jadgmeott 

Issuance  of  two  writs  sim  ultaneonsl j,  46a. 

Plaintiff  an  alien  enemy,  462. 

Violation  of  injunction,  462. 

Misdirection,  463. 

Unauthorized  indorsement,  463* 

Rights  of  other  creditors,  463. 

After  giving  forthcoming  bond,  463. 

After  withdrawal  of  writ  by  plaintiff,  4^^ 

Clerical  errors  or  mistakes,  463,  463. 

Payment  of  judgmc  at  463. 

Part  payment,  464. 

Satisfaction  obt&mt  1  by  fraud,  464* 

Premature  issuance  1  f  the  writ,  464. 

Harmless  irregclarity,  464. 

Writ  issued  on  dormant  judgment,  465. 

Issuance  of  the  writ  after  death  of  paitlea  wUhoot  aavifor. 
465. 

Writ  unauthorized  by  judgment,  466. 
General  ground  for  quashal,  466. 
Judgment  opened  or  set  aside,  466U 
Amount  of  judgment,  466,  467. 
Variance  as  to  parties,  467. 

Irregular  direction  as  to  return  of  wtic«  4691 

Acts  of  sheriff  or  constable,  468. 

Levy  on  exempt  property,  468. 

Attack  upon  the  judgment,  468. 
Res  judicata^  468. 

Invalidity  of  judgment  atid  ezeeaa  nil  Jmladktloo,  46^ 
Discretion  of  the  court,  469,  470. 
At  what  time  motion  mast  be  made,  470, 471* 

Before  writ  returned,  470. 

Laches — convenient  time,  470. 

Reasonable  promptness  required,  470,  471. 

Case  determined  by  circumstances,  471. 

Rule  respecting  quashal  of  process  generally,  471. 

Statute  limiting  writs  of  error,  471. 

Limitations  upon  court's  powers  In  rhnngs  Jnflgiaom,  Qj 

Motion  before  return  day,  471. 
Notice  of  the  motion,  471,  47s. 
Order  in  vacation  recalling  execution,  471i 
Notice  does  not  operate  as  supersedeas,  472^ 
Parties  to  the  motion,  472. 

Justices  of  the  peace,  472. 
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EXECUTIONS   AGAINST   PROPERTY. 
Relief  against  tlie  m^-^ContinuetU 

The.plaintiflf.  472. 

Strangers,  473. 

Motion  by  defendant— plaintiif  a  party,  493. 

Sheriff,  473. 

Trustees  in  suit  by  trustee  process,  473. 
The  moving  papers,  473. 

Complaint  or  petition,  474. 

What  set  forth,  474. 

Prayer  for  injunction,  474* 

Supersedeas,  474. 

Demurrer,  474; 

Affidavit,  474. 

Oath  or  affirmation,  475. 
Successive  motions  to  quash— >i?^i  4m{^m^&»/0,  47St 
InJQnction,  475. 

Appropriateness  of  the  remedy,  475. 

When  defendant  entitled  to  injunction*  475. 

Writ  issued  in  violation  of  stay,  475. 

Writ  issued  for  excessive  amount,  475* 

Writ  on  dormant  judgment,  476. 

Relief  sought  by  debtor  for  strangers,  476. 

Interference  with  possession  of  officer,  476. 

Injunction  at  suit  of  prior  execution  creditor*  47^ 

Injunction  until  motion  to  quash  can  be  heard*  476ti 

Writ  issued  beyond  territorial  limits,  476. 

Where  right  to  relief  is  clear,  477. 

Execution  prematurely  issued,  477. 
Payment  as  ground  for  injunction,  477. 
Void  writ,  478. 

Writ  issued  by  county  clerk  on  void  order  of  Jnatke,  479* 
Judgment  fraudulently  executed,  479. 
Attack  upon  judgment,  479,  480^ 
Excessive  levy,  480. 
Threatened  levy,  480. 
Unauthorized  levy  on  land,  48a 
Relief  to  strangers,  480. 

Not  ordinarily  entitled  to  injunction,  4Soi. 

Injunction  in  peculiar  cases,  480-489. 

Protection  of  wife's  separate  estate,  481. 

Fraud  on  part  of  debtor  and  creditor,  48a. 

Preservation  of  inheritance,  48a. 

Prevention  of  loss  to  business,  489. 

Property  taken  for  public  use,  483. 

Relief  against  sheriffs'  sales,  483. 
Jurisdiction  of  state  and  United  States  courts,  483. 
Pleading — multifariousness,  483. 
Parties,  483. 
kts  control  over  the  writ : 
Plaintiff's  right  to  control,  484. 
Instructions  to  collect  in  specie,  484. 
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Whe  has  eonlrol  over  the  wlA—Continued^ 
After  sale  has  been  made,  485. 
Rights  of  strangers,  48$. 
Rights  of  assignees,  485. 
Control  by  officers  entitled  to  fees,  48s. 
iSYy  of  the  writ : 
Definition,  485. 
Object  of  the  levy,  486. 

Distinction  between  levy  of  attachment  and  ezecntion,  4ttb 
Necessity  to  levy  writ,  486. 
No  sale  without  levy,  486. 

Substitution  of  other  property  for  that  taken,  486. 
On  chattels,  486. 

Sufficiency  of  delivery  of  the  writ,  487. 
Offspring  of  animals,  488. 
On  land,  488. 

Levy  indispensable,  488. 
Title  of  purchaser,  488. 
After  execution  directed  against  land,  489. 
Propriety  of  levy  on  land,  489. 
By  what  officer.  489. 

Sheriff  to  whom  execution  is  directed,  489. 
Constable  where  writ  is  directed  to  sheriff,  489. 
By  sheriff  of  writ  directed  to  constable,  489. 
Death  of  officer  and  expiration  of  term,  489. 
Performance  of  clerical  work,  489. 
Alias  execution,  489,  490. 
Third  person,  490. 
Disqualification  of  officer,  49OW 
Disqualification  of  deputy,  490. 
Execution  issued  to  any  constable,  490. 
Officer  confined  to  his  own  county,  490W 
Land  lying  partly  in  two  counties,  491. 
Constable  not  confined  to  his  own  precinct,  491. 
Mandamus  to  compel  levy,  491. 
Time  of  making,  491. 

Officer  must  have  writ,  491. 

Levy  to  precede  sale,  491. 

Time  fixed  by  statute,  49i« 

Before  return  day,  493. 

Creditor's  right  to  expeditions  levy,  49s. 

On  the  return  day,  493. 

After  the  return  day,  493. 

The  general  doctrine,  493. 
Payment  of  sheriff  after  return  day,  494. 
Effect  of  statute  creating  lien,  494. 
Additional  levy,  494. 
After  dissolution  of  injunction,  494,  495* 
Attempted  levy  ineffectual,  495. 

Ri^ht  of  officer  to  take  possession  of  property  preTlonsiy 
levied  upon,  495. 
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Levy  •!  Um  writ— Gm/fiiflM^ 

Presumpclon  as  to  time  of  levy,  4QS» 
Levy  after  return  day  ▼old,  495,  496^ 
After  the  retura  of  the  writ,  4gfiw 
Abatement  of  the  writ,  496. 

Ptkyment  in  satisfaction  of  jiidgineiit«  490b 
Vi  tit  fundus  0JUU,  4gft. 
Payment  by  stranger,  409. 
Payment  after  return  day.  4gi7« 
Payment  by  sheriff*  497* 

Payment  where  there  are  aevefal  defendants,  491. 
Payment  by  surety,  498 

Whether  officer  is  justified  in  levying  after  sale,  498* 
Exhibition  of  receipt  to  officer,  498. 
Title  of  purchaser  under  levy  and  sale  made  after  payment, 

499- 
Death  of  the  plaintiff,  499^ 
Death  of  the  defendant,  50a 

Where  writ  was  d^verod  to  oflieer  In  defendant't  lifetime, 
500. 

Levy  on  land,  901. 

Statutes  changing  common  law,  got* 
What  quantity  of  property  should  be  taken,  90I. 
Sufficient  to  satisfy  debt,  SOl. 
Prior  liens,  501. 
Property  of  trifling  value,  901* 
Valuation  of  price  obtainable  at  forced  sale,  908. 
Excessive  levies,  509. 

Duty  of  sheriff,  90a. 

Sherirs  liability,  903. 

Complaint  by  stranger,  9on. 

Direction  from  plaintiff,  9on»  « 

Levy  on  land,  503. 

Property  as  entirety,  903. 

Estoppel  by  pointing  out  property,  909. 
Discretion  of  officer,  503. 
General  principles  concerning  method  of  making  levy,  904. 
Rules  for  guidance  of  officer,  904. 
Intention  to  levy,  504. 
Directions  by  the  plaintiff,  904. 
United  States  court  following  state  practice,  904. 
Statutory  requirements,  504,  905. 
Service  of  writ — ^notice  and  demand  of  payment,  fOf* 

Definition  of  service,  505. 

Necessity  to  give  debtor  information.  909. 

Statutory  provisions,  506. 

How  notice  should  be  given,  9ofi. 

Statutory  provisions,  506. 

How  notice  should  be  given,  506b 

Validity  of  levy  when  required  notice  Is  not  given,  90i|, 
Selection  of  property,  507- 
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Levy  off  the  ^fX— Continued, 

By  debtor,  creditor,  or  ofllcer,  so^. 

Officer  to  tAke  what  he  can  find,  907. 
Statutes  conferring  upon  debtor  right  Co  tdloct,  S07» 
Waiver  of  right  by  debtor,  507. 
Sufficiency  of  designation,  50&. 
Change  of  election,  509. 

Title  of  purchaser  where  debtor's  directions  are  not  ob- 
served, 509* 
Selection  of  property  by  creditor,  509, 
Creditor  having  mortgage  on  property,  509. 
Duty  of  sheriff  to  obey  creditor's  instructions,  51a 
Encumbered  and  aliened  property*— marshaling  assets,  SIO^ 
The  debtor's  remedies,  510. 
Jurisdiction  of  court  of  law,  510^ 
Relief  in  equity,  511. 
Levy  on  land,  511. 

Entry  upon  premises  and  ouster  of  debtor,  5tt* 
Duty  of  officer,  511. 

What  acts  necessary  to  constitute  levy,  519,  513. 
Entry  to  take  momentary  seisin,  5i5»  514. 
Dispossession  of  officer,  514. 
Special  execution  or  order  of  sale,  514. 
fishanstion  of  personalty  before  levying  oa  kuidt  SM* 
Vecessary  to  take  chattels  first,  514. 
Rule  in  England,  514. 
In  the  United  States,  514. 
Insufficiency  of  personalty.  SIS* 
Property  of  railroad,  515. 
Plurality  of  debtors,  515. 
Waiver  by  debtor  of  right  to  have  persoiia]  |Mopeity  taks^ 

516. 
Return  of  nulla  bona,  516. 
Necessity  of  return,  $16. 
Sufficiency  of  return,  516. 
Entry  of  nulla  bona  nunc  pr^  tune,  $1% 
Lapse  of  time  after  entry  of  nulla  bona,  517. 
Presumption  that  officer  did  his  duty,  Si7- 
Title  of  purchaser  when  chattels  are  not  ftrtt  cakea,  SI7* 
Levy  on  chattels  generally,  517. 

Entry  upon  debtor's  premises,  si7« 
Right  of  officer  to  enter,  517. 
Right  of  creditor  or  his  agent,  S'7>  S^^ 
Entry  upon  stranger's  premises,  518, 
Breaking  and  forcing  doors,  518. 
Outer  doors,  518. 

Building  other  than  dwelling,  518* 
After  levy  previously  made,  8i8> 
Door  of  stranger's  house,  519* 
Inner  doors,  519. 
Sufficiency  of  pen  and  ink  levy,  5191 
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Uvy  of  the  ^i^— Continued. 

The  general  rule  is  the  sufficiency  of  paper  levy,  519^ 
Waiver  by  debtor  of  other  necessary  acts,  519,  saa 
Manucaption  and  removal  of  goods,  520. 

Necessary  to  take  and  remove  goods,  590. 
Rule  in  England,  520. 
Rule  in  United  States,  521-525. 
Authorities  holding  manucaption  necessary,  S^ 
Manucaption  dispensed  with  by  debtor,  520. 
Debtor's  consent,  526,  527. 
Effect  of  giving  forthcoming  bond,  527. 
Eventual  manucaption,  527. 

Officer  eventually  taking  possession,  527,  528. 
Continued  possession  by  debtor  and  exercise  of  domioloft* 
528. 
Right  of  officer  to  remove  goods  if  he  sees  fit,  528. 
The  general  rule,  528,  529. 
Chattels  in  the  debtor's  manual  custody,  529. 
Open  and  notorious  acts,  530. 

Publicity  is  necessary,  530. 
Witnesses,  530. 
Necessity  to  obtain  view  of  goods,  530w 
Goods  within  building,  531. 
Contents  of  safe,  531. 
Exercise  of  dominion  and  control,  531. 
Acts  otherwise  amounting  to  a  trespass,  533. 
Acts  authorizing  officer  to  maintain  trespass  or  replevin,  539. 
Seizure  of  part  in  name  of  whole,  533. 

Goods  confused  with  property  belonging  to  strangers,  533,  534. 
Intermingling  goods  fraudulently  conveyed  with  grantee's, 

534. 
Ponderous  and  bulky  articles,  534. 
Growing  crops,  535. 

Appointment  of  keeper  or  custodian  of  property,  536. 
Levy  on  chattels  in  which  others  than  the  debtor  have  interest,  5$^ 
In  general — reversioner's  interest,  536. 
Chattels  held  in  cotenancy  or  joint  tenancy,  536. 
Interest  of  the  debtor  seized,  537. 
-     Chattels  belonging  to  partnership,  537. 

Right  of  officer  to  take  possession,  537. 

Accommodation  to  the  debtor  and  his  copartners,  537, 5381 

539»  540,  541 »  542. 

Dissolution  of  partnership,  543. 

Seizure  of  specific  articles,  543,  544* 

Nature  of  interest  seized,  544. 
Mortgaged  chattels,  545. 

Right  and  duty  of  officer,  545,  546,  547,  . 

Goods  in  possession  of  mortgagee,  547. 

Levy  on  part  or  whole  of  mortgaged  property,  548. 
Levy  upon  subject  of  bailment,  548. 
Levy  on  choses  in  action,  548. 
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OrdisAry  debts,  548- 
Corpoc&te  stock,  SI9> 
oa  Leasekold  interest  in  land,  550. 
xpoa  land  held  in  cotenancy  or  joint  tenancy,  SSI- 

pInralitT  of  defendants— distribotion,  $$>■ 
J  disiecard  debtor's  rights  inter  sese,  552. 
againsi.  husband  and  wife,  552. 
tioa  against  principal  and  saretr,  553, 
PirepertT  of  either.  553. 
Pnadpal  cannot  insist  npon  surety's  property  being takei^ 

553- 

requiring  exhaustion  of  principal's  property,  SS3> 
vnts  in  hands  of  same  officer,  553. 
Orier  ia  which  writs  should  be  levied.  553. 
of  ewiering  junior  execution  first,  554. 
of  waling  lery  after  levy  has  been  preTiously  madt. 

SS4> 

So  fanher  seizare — indorsement,  554. 

S«ffii>iH.y  of  prior  lery  to  support  subsequent  construe* 

tiT«  :eTT.  555- 
Sabseqscat  lery  subordinate  to  prior  lery,  SSS* 
■cce  wTTts  is  hands  of  different  officers,  $55. 
Property  w  imstMi*  Ugis,  555. 
CottstrxctiTe  levy,  356. 

the  officer  can  do,  SS^^ 
:  of  the  lery.  557. 
to  indorse.  SS7- 
oc  lacds.  557. 
Lery  os  chattels,  558. 
Schedule  or  inTentory.  SS8- 

3  grass  in  the  first  instance,  559. 
I  prcpositioos  as  to  method  of  making  IndotKinenli 

5» 

■ccessary  precision,  SS9- 
0«  what  the  indorsement  should  be  made,  SS9i  5^ 
Time  of  sciicre,  560. 
SfcKSstcry  requirements,  560. 
Amendaest  of  indorsement,  560,  jfil* 
rors.  561. 
t  as  to  lery  on  land.  561. 
KccessitT  to  describe  premises,  561. 
Reqa^te  certainty,  561. 
Is  general.  561. 

Rights  of  pBTchasers  haring  ioterrened,  s6l 
d  ao<  :sc!aded  in  levy,  562. 
sracies  as  to  portion  of  lots,  S^l. 
Land  ia  which  debtor  has  interest  after  partitioa,  S^ 
CoaatT  ir  which  land  is  situate,  569. 
\jtwj  of  sfKcial  execution.  $6s. 
sosable  certainty,  562.  563. 
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Uvy  of  llM  wflX^Continued, 

Technical  accuracy,  563. 
Parol  evidence,  563. 

Less  particularity  required  than  In  case  of  extent*  564. 
Repugnant  and  false  description,  564* 
Alder  by  sheriff's  deed,  564. 
Construction  of  levy,  565. 
Quantity  of  land  taken,  565. 
Metes  and  bounds,  565. 
Legal  subdivisions,  565. 
Reference  to  records,  566. 
Description  applicable  to  more  than  one  tract,  566. 

Statement  as  to  ownership  and  quantity  of  interetC* 

567. 
Recital  as  to  ownership  of  property  taken,  567. 
Defendant's  interest  in  land  taken,  567,  56S. 
Conclusiveness  of  levy,  568. 
Levy  upon  less  than  debtor's  actual  interest,  568* 
Remainder  or  reversionary  interest,  S^ 
Life  estate,  569. 

Levy  on  mortgaged  premises,  569, 
Levy  on  undivided  part,  569. 
Land  held  in  cotenancy,  57(X 
AMttional  li¥iet : 
In  general,  570. 
Prior  levy  on  chattels,  57a 

Presumption  of  satisfaction,  570,  571. 
Effect  of  acceptance  of  forthcoming  bonds,  571,  579, 
Prior  levy  on  land,  572. 
First  levy  unproductive,  573. 

Addition  levy  authorized,  573. 

Levy  in  first  instance  upon  property  Insuflicient  In  ▼alne,  573. 
Abandonment  or  release  of  first  levy,  573,  574. 
Uvy  afler  taking  debtor's  body,  574. 
No  levy  authorized,  574. 
All  other  powers  in  writ  cease,  574. 
Abandonment  or  rolinquishmont  of  levy : 

Retention  of  possession  by  defendant,  574. 
In  general.  574. 

Unreasonable  delay  in  proceeding  after  levy,  575. 
Indefinite  postponement  of  further  execution  of  writ,  575* 
Improper  attachment  between  creditor  and  debtor,  57$* 
Failure  of  plaintiff  to  give  directions,  576,  577. 
Issuance  and  levy  of  alias  writs,  577. 

Effect  of  issuing  second  execution,  577. 
Abandonment  of  execution,  577. 
Recall  of  alias  before  levy,  577. 
Effect  of  relevying  execution,  577. 
Question  of  intent,  577. 
Voluntary  relinquishment  of  levy,  579, 
By  the  creditor,  578. 
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579- 
to  qvisk,  S79> 


S79b53a 


of 


to 


.S8a 

CO  Tacate  kyy,  580^  Sil* 
levy,  581. 


53i. 


■f  iOMr^s 

cr.  5«i. 


5«3- 


ia  goods  after  seiz«ie,  sBj. 
■  cx»troIIi«g  property  seticd,  s8> 


rXS  AGAIXST  THE  BODY. 


by  nature  of  actkm,  6f6w 


is  cooTerted  into  one  of  tort,  627. 
coBTerted  into  one  of  contract,  637. 
6s7a  628. 


lofc 


vni. 


INDEX. 

■RBCVTIONS  AGAINST  THE  BODY. 
lUmfklKfm  of  mfX— Continued. 

Reciting  judgment,  633. 

Nature  of  action  and  facts  authorizing  arrest,  633. 

Issuance  oi  fi.  fa,,  633. 

County  to  which  property  execution  issued,  633. 

Ailldayit  of  fraudulent  intent,  633. 

Mandate,  634. 

Instances  of  insufficient  writ,  634. 

Effect  of  surplusage,  634. 

Irregularities  as  to  date  and  place  of  return,  634,  631* 
Attestation,  634,  635. 
iUMatfinsiit  of  writ : 

Nonconformity  to  judgment,  635* 
Mistake  in  name,  635. 
Date  and  amount,  635. 
Want  of  seal,  635. 
Omission  of  or  defect  in  teste,  635. 
Directing  time  of  return,  635. 
Simiittaiieoiis  issuance  of  property  and  l>ody  exeeutions : 
Rule  at  common  law,  635. 
But  one  in  execution  to  be  satisfied,  635* 
The  modern  rule,  636. 
Elfoct  of  body  executions: 

Discharge  of  judgment,  636. 
Satisfaction  of  debt,  636. 
The  rule  in  equity,  637. 
Countermand  of  execution,  637. 
Setting  aside  execution  on  which  ca.  sa.  issued,  637. 
Effect  of  right  of  sureties,  637. 

Effect  of  creditor  having  body  of  debtor  in  execution,  638>> 
Imprisonment  of  one  of  several  defendants,  638. 
On  liens  acquired  during  imprisonment,  638,  639. 
Sapersedeas  of  writ : 

Right  of  defendant  to  supersedeas,  639b 
Where  motion  made,  640. 
How  time  computed,  640. 
Appeal,  640. 

Discretion  of  court  to  deny  application,  t^ 
DIsoharge: 

On  payment  of  judgment,  640. 

Right  to  discharge,  640. 

Satisfaction  of  judgment,  640U 

Power  of  attorney  to  discharge,  64OU 

Power  of  officer  to  discharge,  641. 
With  plaintiff's  consent,  641. 

Operates  as  satisfaction  of  judgment*  641* 

What  is  not  a  consent,  643. 

Exceptions  by  statute,  642. 

In  qui  tarn  action,  642. 

Guarantors  and  indorsers,  64a* 

Taking  debtor  away,  641,  643. 
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iBCestMM  of  plilnriff,  642. 
A^vecacat  to  contrmiy,  642. 
Disckarsc  of  one  defendant,  643. 
limitntions  of  rale,  643. 

Force  or  fimnd  of  debtor,  643. 

Acveeaent  sabseqnent  to  escape.  643. 

Volmntary  rctnrn  to  imprisonoient,  644. 

AlTencj  nets.  644. 
OrAer  foe  disckar^,  644. 

coaditKMB  upon  discharge.  644»  64$- 


Cnixinc  seTeml  cnnses  of  nctinn.  64s* 

to  recover,  646^ 


in  wkai  cases  issved,  646. 

Vkete  defendant  remains  in  cnstod j.  hi/km 
Dcsckarsc  witk  plaintiff's  consent.  646. 
Dtskarfe  bj  conrse  of  law,  64(6^ 
debtor  gtTcs  bond,  646^ 
of  defendant*  646U 
of  rescae,  647. 
in  cane  of  ulegal  discharge.  649, 
lCT«cmIarit7  in  «».  xa.,  647. 

ttschaige  on  acconnt  of  temporary  privUcfn.  i4JL 
Defects  in  writ.  647. 
Want  c^  anthoritj  to  issne  writ,  647. 
Fint  execvtion  not  retnrned,  647. 
Betnrn  of  writ  ezecnted.  647. 
Fk:^ue  to  cosusit  defendant.  647. 
Order  mcacinc  original  writ  reverwd,  647, 648. 
to  obtain,  648^ 
criminal  process,  648. 
in  cns«  «^t  escape,  648. 

of  temponry  privflegs^  649b 


rA5crnrr  maxoatk. 

EXSC.'TV^ItS  AXO  ADMIKISTKATORSL 


l^N^ce  yrc^^atew  or  grant  of  letteis,  654, 


A:t«r  i»sl  settremmt  and  discharge.  6$^ 

•-i>6$4. 
1061  Vofaime  Vni 


INDEX. 

EXECUTORS  AND   ADMINISTRATORS. 

Actions  at  law  by  executors  and  administrators— Ce^ii/tifii/^/. 
General  rule  as  to  right  to  sue,  654,  655. 
Statutory  and  judicial  modification,  656. 
Administrator  pendente  lite,  656,  657,  6^8. 
Executor  de  son  tort,  658. 
When  representative  must  sue  in  official  capacity,  658. 
When  representative   may  sue   in   either  official   or  io4ivi<ilial  ca- 
pacity, 658. 
Cause  of  action  accruing  after  death,  658* 
Rule  under  code,  659. 
Naming  official  character,  659. 
Recovering  in  individual  capacity*  66a 
Action  on  bond  or  note,  66a 
Trover,  660. 

Payment  by  mistake,  66a 
Action  on  judgment,  66a 
Strictness  required,  660. 
Joinder  of  corepresentatives,  66i. 
Practice  at  common  law,  66x. 
Property  sold  by  representative  personally,  66l« 
Objection  for  nonjoinder;  how  taken,  66x. 
At  common  law,  661,  662. 
Under  codes,  662. 
In  action  hy  feme  sole  representative  after  marriage,  66a 
Joinder  as  plaintiffs  in  actions  on  joint  obligations,  663. 
Joinder  of  counts  or  causes  of  action,  662. 
What  may  be  joined,  662. 

Averment  of  character  of  claim,  6^ 
Conflict  in  earlier  cases,  663. 
In  assumpsit,  663. 
In  trover,  664. 
What  may  not  be  joined,  663,  664. 
Objection  for  misjoinder,  and  defect  how  coredy  664* 
At  common  law,  664. 
Under  the  codes,  665. 
Misjoinder,  how  cured,  665. 
Amendments,  665. 
Remittitur ^  665. 
Averment  of  representative  character,  665. 
Sufficiency  in  general,  665. 

Fact  that  plaintiff  is  representative  and  sues  as  such,  665. 
Issuance  of  letters,  666. 
Jurisdiction  of  surrogate,  etc.,  666. 
Detailed  statement,  666. 
Complaints  held  sufficient,  667. 
Where  there  are  several  counts,  667. 
The  word  **as,"667,  668. 
Controlling  test,  668,  669. 
Where  ad  damnum  averment  is  personal,  tb^ 
Variance  between  summons  and  complaint,  669^ 
In  suit  by  limited  administrator,  669. 
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U  «:r  bT  admiitistntor  deb^nis  mvu,  669,  63a 
DesarxftMM  ferwm^  as  sorplnsaicfc,  67OL 
ABriHliiiiiut  of  drrta ration  or  complaint,  671. 

^^i**^^'^  ^^  insnfidcncy  of  aTcroient,  671. 
At  coaaon  law.  ^i. 
fader  tkc  codes.  671. 

Objection  for  vast  of  representatiTe  eapacitj,  671. 
Al  cofUMn  law.  671. 

By  pica  tu  uMfues  executor  or  admintstnuor,  671,67^.673 
Warrer  by  pleading  to  merits,  673. 
^^■der  ^eaeral  issue,  674. 

WWre  aatkority  is  terminated  after  suit  brought,  674. 
fiwAex  tbe  codes,  ^4. 

By  demorrcr.  ot  special  denial,  674,  675. 
By  scppiemcntal  pleading,  675. 
of  presentment  of  claim,  675. 
of  mafcing  aTerment,  675. 
of  aTciment,  675. 
O:;eciiott  for  tnsmficieacy,  675. 
Ocjecticn  irst  made  on  appeal,  675. 
Kofert  aad  oyer  of  letters,  676L 

SJccessay  of  profert  at  coounoo  law,  696k 
Ptofert  ta  imrndcd  declaration,  676. 
ESect  of  profert.  676L 
Proof  of  oAdal  ckaracter  on  trial,  676. 
Acii  ra  oc  isstniment  payable  to  representatlTC,  677. 
Profert  aaxieccssary  in  many  states,  677. 
Federal  ccctrxKlcd  by  state  practice,  677. 
Ofc.-«ct>o«  for  absence  or  insafidency  of  profert,  677. 
How  taken,  677. 

Defect,  bow  cnred  or  waired,  677. 
Fcrm  of  prcfcft,  677. 
Oyer.  6^5^ 

rsaeccssariiT  making  profert  and  oyer,  67S. 
Variaace  bctneen  oyer  and  declaration,  678. 
Jxijcmest,  67«. 
Execsrca.  tTS. 

Lrabv-.tT  to  ssit  in  general,  67S. 
IVt^ccaI  cIa:iB  against  re presentatiTe,  679^ 
Ac:?^2  o«  gTCTCLSSonr  note.  679^ 
O^x^on  for  defectire  declaration,  679, 
Actsoc:  ajT&fsst  executor  dtstm  iwrt,  679. 


Tbe  pica,  6*0. 

Tbe  ^s^c^nen^  65o. 
IvVTsder  of  core prcsentatires,  68ol 

1cc»2eras  defessiaats  in  actions  on  joint  obligations,  680,  68l« 
Jccrder  c^f  cv»::ci?  or  causes  of  action,  68t. 

In  indiridnal  and  in  representatiTC  aapadty,  68t,  683. 
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Aetions  at  law  against  executors  and  administratore— Oi»/mmmA 

Count  for  funeral  expenses,  682. 

Objection  for  misjoinder,  68a. 
At  common  law,  682. 
Under  the  codes,  683. 
Averment  of  representative  character,  683. 

Sufficiency  in  general,  683,  684. 

Illustrations  of  sufficient  averments,  683,  684. 

Descriptio  persona  as  surplusage,  684. 

Amendment  of  declaration  or  complaint,  685. 
Denial  of  representative  capacity,  685. 

Necessity  for  denial,  685. 

Executor  de  son  tort^  685^ 

Form  of  plea,  685. 

Proof  to  overcome  plea,  685« 

Admission  by  plea,  685. 

Plea  puis  darrein  continuance^  685* 
Plea  olplene  administravit^  686. 

At  common  law,  686. 

Formal  sufficiency  of  plea,  686b 

By  amendment,  686. 

Special  replication,  686. 

Burden  of  proof,  686. 

Verdict  on  bill.  686,  687. 

Rule  in  some  of  the  states,  687. 
Judgment.  687. 

General  requisites^onformlty  to  pleadings,  687« 

De  bonis  testatoris  or  intestati^  687,  688. 

Meaning  of  judgment  de  bonis  testatoris^  688. 

Judgment  on  false  plea,  688. 

On  plea  of  plene  administramt^  688. 

De  bonis  propriiSf  688,  689. 

Payable  in  due  course  of  administration,  689^ 

By  default,  689. 

By  confession,  689,  690. 

Quando  acciderint,  691. 

Amendment  of  judgment,  699. 

As  a  confession  of  assets,  692. 
At  common  law,  692. 
In  equity,  693. 
Modern  rule,  693. 
Enforcing  judgments  de  bonis  t^siatoris  or  iniesiaii,  693. 

At  common  law,  693,  694. 

In  the  United  States,  694. 
Executions,  694. 
Sufis  in  equity  by  and  against  executors  and  administrators  : 
As  parties  in  chancery  generally,  694,  695* 
Bill  for  rescission  of  contract,  695. 
Bill  for  account,  695. 
Where  realty  is  assets,  695. 
Joinder  of  corepresentatives,  695. 
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Suttt  in  equity  by  and  against  executors  and  adminislnlort—CMi/fjMMi 
As  plaintiffs,  695. 
As  defendants,  695,  696. 
Capacitj  to  sue  acquired  pending  suit,  696. 
Averment  of  representative  capacity  as  plaintiffs,  6g& 
Sufficiency  in  general,  696. 
Mere  descriftio  persona  insufficient,  696. 
Style  of  commencement  and  conclusion  of  bill»  6g6w 
Allegation  of  acceptance,  696. 
Objection  for  sufficiency,  697. 
Objection  for  want  of  representative  capacity,  6g7* 
As  plaintiffs,  697. 
As  defendants,  697. 
Multifariousness  in  the  bill,  697* 
The  decree,  697,  698. 
Bills  for  instructions,  698. 
Against  executor,  698, 
Application  not  favored,  698. 
On  disputed  facts,  698. 
Past  management,  698. 
By  administrator,  698. 
To  determine  title,  698. 
On  petition  to  probate  coart,  698. 
Mts  between  corepresentathres : 
At  common  law,  699. 
In  equity,  699. 

After  removal  of  executor,  699. 
Action  on  special  promise,  699. 
Suits  by  and  against  foreign  executors  and  administrators: 
Suit  by  foreign  executors  and  administrators,  70(X 
Incapacity  to  sue  in  official  character,  700. 

The  general  rule  of  disability,  700,  701,  703. 
Joinder  of  foreign  and  domestic  representatives,  |0l|» 
Special  proceedings,  701. 
Interference  in  pending  litigation,  703. 
Revivor  in  name  of  foreign  representative,  702. 
Voluntary  payment  or  surrender  to  foreiga  represeot^^ 

702. 
Where  only  one  debt  is  due,  703. 
Foundation  of  the  rule,  703. 
Capacity  acquired  pending  suit,  703. 

By  taking  out  domestic  ancillary  letten,  909* 
At  common  law,  703. 
In  chancery,  703. 
Under  the  codes,  704. 
By  compliance  with  statutory  provisions,  704. 
Statutes  authorizing  actions  In  official  character,  70$« 
Enlargement  of  common  law  power,  705,  706,  707* 
Scope  and  effect*  708. 
Capacity  to  sue  in  individual  character,  708. 
General  statement  of  the  rule,  708,  709. 
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Mil  b|  uA  agiiiist  foreign  executors  and  administrators— CVrif/tn^^i/. 

Distinction  between  representative  and  individual  suits. 

708. 
Action  by  administrator  against  his  agent,  709. 
Action  based  on  title  to  chattels,  709. 
Action  for  infringement  of  patent,  709^ 
Application  of  the  rule,  7xa 

Actions  on  judgments,  710,  7x1. 
Actions  on  negotiable  instruments,  7XI« 
Actions  by  assignees  of  foreign  representatiyeSf  7tl« 
Averment  of  official  character,  712. 

Necessity  and  sufficiency  of  averment,  713. 
Averment  of  official  character  as  surplusage,  7191 
Objection  for  incapacity  to  sue  and  waiver  of  objections,  713. 
Where  the  defect  does  not  appear  of  record,  713. 
Where  the  record  discloses  the  defect,  713* 
Plea  in  abatement  or  in  bar,  713. 
Plea  puis  darrein  continuance^  713. 
Waiver  of  objections,  714. 

Objection  after  revivor  by  suggestion  of  death,  714. 
Suit  against  foreign  executors  and  administrators,  714. 
The  general  rule  of  exemption  from  suit,  714* 
Exceptions  to  the  ri^le,  715. 
At  law,  7x5. 
In  chancery,  7x5. 
Suits  authorized  by  statutes,  7x6. 
Objection  for  nonliability  to  suit  and  waiver  of  objection,  717. 
MiORS  on  administration  bonds : 

Necessity  of  preliminary  judgment  or  decree,  7x7,  7x8« 

Necessity  of  two  prior  judgments,  7x8. 

Failure  to  return  inventory,  7x8. 

Untimely  objection,  718. 

Conclusiveness  of  judgment  or  decree,  7t8. 

In  action  l>arred  by  statute,  7x9. 

Where  sureties  discharged,  7x9. 

Leave  to  sue,  719. 

When  necessary,  '7x9. 
Application  for  leave,  7x9. 
Discretion  of  court,  720 
Order  granting  leave,  79G» 
Objection  for  want  of  leave,  how  taken,  7aOi 
Fraud  or  collusion,  720. 
Parties,  73a 

Plaintiffs,  720. 

Person  legally  Interested,  72a 

Administrators  ae  bonis  non,  72X. 

Judge  of  probate,  governor,  etc.,  79t« 

Effect  of  local  statutes,  721. 

P»rty  aggrieved,  721. 

Action  by  successor  of  obligee,  72a* 

Joinder  of  distributees,  722. 
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AtHoiis  on  wliiiiiiistratioii  ^wA%^Omtinued. 
Bond  given  to  governor,  73a. 
Objection  by  demurrer,  722. 
Curing  objection  by  amendmeott 
Defendants,  722. 
Declaration  or  complaint,  723. 
The  requisite  averments,  723. 
Assignment  of  breaches,  723. 

Necessity  of  assignment,  723,  724. 
Averments  of  assets  received,  724. 
Negativing  covenant,  724. 
Several  breaches  may  be  joined,  724. 
One  good  assignment  sufficient.  724,  785« 
Pleat,  725. 

N^n  est  factum^  735. 
Nil  debet ^  725. 
Performance,  725. 
Flene  administravit,  725, 
Judgment  and  subsequent  proceeding!,  71$,  716^ 
Remedy  in  equity,  726. 

Jurisdiction  of  equity,  726. 
In  the  federal  courts,  727. 
Parties,  727.  728. 
Prior  judgment  or  decree,  728. 
Leave  of  court,  728. 
Cesit  In  aotion  by  and  against  oxeoirtors  and  adminlslralort: 
When  they  are  plaintiffs  at  law,  728,  729. 
Abatement  or  discontinuance.  729. 
Bringing  wrong  action,  730. 
Where  plaintiff  sues  without  authority,  ^yx 
Want  of  diligence,  730. 
When  they  are  defendants  at  law,  730, 
When  entitled  to  costs,  730. 
Piene  administravit  found  for  defendant,  730^ 
When  subjected  to  costs,  730,  73I. 
By  statutory  regulation,  731, 
Personal  liability,  73U 
Mismanagement,  731. 
Refusal  to  refer  claim,  73t. 
Rule  in  New  York,  731. 
Reasonable  resisunce,  733,  7S9> 
Salts  in  equity,  733. 

Cost  discretionary,  733. 
Costs  following  interest,  734* 
Costs  to  prevailing  party,  734. 
Dependent  on  good  or  bad  faith,  734,  73$. 
Benefit  of  doubt,  734. 
Both  parties  in  default,  734. 
Surety  for  costs,  735. 

EXEMPLARY  DAMAGES. 
See  cross-reference,  736. 
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See  cross-reference,  736b 
Execation*  form  of,  396b 

EXHIBITS. 

Definition,  736. 

In  the  chancery  practice,  736. 

In  its  more  comprehensive  sense,  736b 
How  proved  in  chancery,  737. 

In  the  regular  way,  737. 

At  the  hearing,  737. 

The  act  of  producfng  and  proving,  737. 

Failure  to  reply,  effect,  737. 

Viva  voce  at  the  hearing,  737. 

When  validity  only  denied,  737. 

Ancient  wills,  737. 

Minor  a  party,  737. 

As  one  of  two  defendants,  737, 

Restriction  on  examination,  737 

Where  deed  is  exhibited,  737. 

Objection  after  examination  of  witness,  738. 

Order  of  court,  738. 

When  without  order,  738. 

When  an  instrument  is  authenticated,  738. 

On  rehearing,  738. 

Right  of  opposite  party  to  production  and  inspection  before  hearing, 

738. 
Postponement  of  hearing  to  allow  proof  of  exhibit,  738L 
Handwriting,  738. 
Strictness  of  rules  relaxed,  73S 
Exhibits  to  pleadings,  738. 

What  should  be  exhibited,  738. 

Instrument  which  is  foundation  of  action,  738.    " 

Action  by  assignee,  738. 

Copy  of  judgment,  739. 

Matters  of  evidence,  739. 

Matters  of  defense,  739. 

Goods  ordered,  part  orally,  part  In  writing,  739. 

Certificates  of  stock,  739. 

Effect  of  statutes,  739. 
Excuse  for  failure  to  exhibit,  739. 

Possession  in  adverse  party,  739i 

Exhibit  in  cross-complaint,  739. 

Papers  lost,  739. 

Demand  for  itemized  statement,  740. 

Execution  of  instrument  admitted,  74a 
How  far  a  part  of  pleading,  740. 

Of  bill  in  equity,  740. 

Of  pleading  at  law  and  under  the  code,  74(X 
Not  a  part  of  pleading,  740. 
Reference  to  exhibit  to  supply  omission,  74a 
Pleading  former  recovery.  740. 
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Looked  to  for  oertain  purposes,  741. 

Eachibit  repugnant  to  allegations,  74t. 

Action  on  note,  741. 

Foreclosure  proceedings,  741. 

Not  conclusive  upon  court,  741. 

Exhibits  showing  defense,  741. 

As  part  of  pleadings  under  statutes.  741,  741, 
How  exhibits  are  made  such,  74a. 
Identification,  74s. 
Sotkiency  of  identification,  743. 
Reference  to  other  paragraphs,  743. 
VThere  an  exhibit  is  not  a  part  of  the  pleading,  744. 

EXONERETUR. 

See  cross-reference.  743^ 

EXPERT  WITNESSES. 


Exceptions  to  rules  of  evidence,  744. 
On  deposition,  745. 
Strict  construction  of  rules,  745. 
Admissibility  based  on  necessity,  745. 


Character  as  expert  to  be  established,  74$. 

Reasons  of  objections  to  competency  immaterial,  746. 

Opposing  proof  to  overcome /rtata/artV  competency,  746. 

Motions  to  strike  out  testimony  of  witnesses  disqualified  by  iCatalc. 

746- 
Court  may  examine  witness  himself,  746. 

Testing  extent  of  witnesses*  knowledge,  747. 

Witnesses*  disclaimer  to  expertness,  747. 

Finding  fact  as  to  expertness  from  testimony  of  othertf,  747* 

Expert's  opinion  as  to  expert's  competency,  747. 

Proper  foundation  presumed,  747. 

Want  of  preliminary  proof  cured  by  subsequent  evideacet  747, 

Omission  cured  by  cross-examination,  747. 

Actual  knowledge.  747- 

Disclaimer  with  court.  747.  748. 

Referring  competency  to  jury,  749. 

Question  of  competency  for  court  alone,  749* 

Preliminary  examination  made  by  judge,  749b 

Cross-examination,  749, 

Question  of  sanity,  749- 

Specially  reserved  for  revision,  749^ 

Review  on  appeal,  749. 

Conflict  of  authority.  749. 

Extent  of  court's  discretion,  749,  75a 

Where  question  is  left  to  jury,  7$o. 

Incompetency  established  only  after  crost-exaililiwtlon,  79k 

Arbitrary  ruling.  750. 

[Hactetion  bv  justice  of  the  peace,  75a 
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EXPERT  WITNESSES— (>if/iiiM^^. 
Oiraet  •xaminatioii : 

Expert's  opinion  not  to  usurp  province  of  Jnry,  75f* 
General  statement  of  the  grounds  of  opinion,  75a. 
The  hypotlietical  question,  752. 
When  necessary,  752,  753. 

Where  expert  has  heard  testimony,  754. 
Harmonizing  conflicting  facts.  755. 
Similar  case  hypothetically  stated,  755. 
Expert  ignorant  of  the  facts  in  case,  755, 
Repetition  of  hypothesis,  755. 
Form  of  hypothetical  question,  755. 

Upon  all  the  facts  or  any  part  of  them  asenined  to  be  tme 

755. 
What  testimony  Is  to  be  read,  756. 

Facts  in  their  proper  relation  to  be  presented,  7S& 

Undisputed  facts,  all  to  be  suted,  756. 

Some  evidence  suffices,  756. 

Both  parties  not  confined  to  same  questions,  796i 

Questions  should  embody  all  the  facts,  756,  757* 

Introduction  of  immaterial  matters,  757. 

Material  omission  of  facts,  757. 

Indefiniteness,  757. 

Facts  should  be  alleged  in  proper  connection,  7S7* 

Particularization  of  opinions  solicited,  757* 

Personal    knowledge  combined  with  hypothetically   stated 

facts,  757, 
Questions  must  be  distinct,  757. 

Question  containing  hypothesis  unltnown  to  ezpertt  758* 
One  fact  unintelligible,  758. 
Question  based  on  any  assumption,  757t  75^* 
Superfluous  assumption,  758. 
Erroneous  assumption,  758. 
Questions  containing  facts  not  subject  of  expert  teetlmooy. 

758. 
Hypothesis  must  be  clearly  stated,  7^9. 
Expert's  answer  falls  with  hypothesis,  759. 
Proper  result  of  personal  injury,  758,  759. 
Suppository  cases,  759. 
Assumption  of  facts  unproven,  759. 

Evidence  not  following  assumption  of  facts  nnpfoven.  TSQi 
When  question  cannot  be  based  on  supposition,  759,  76a 
Facts  partly  unproved.  760. 
Similar  error  made  by  opposing  counsel,  76i« 
Error  cured  by  instructions,  761. 
Facts  known  to  witness  outside  of  testimony,  761* 
Personal  knowledge  does  not  vitiate,  761. 
Questions  based  on  attorney's  minutes,  761. 
Questions  based  on  facts  in  deposition,  761. 
Single  hypothesis  unfounded  on  evidetice,  76t« 
Deductions  of  other  witnesses,  761. 
Abstract  scientific  questions,  761. 
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Dirtct  UJkwimiSiWk— Continued, 

Problematical  questions,  761. 
Opinions  of  other  experts,  761,  763. 
Self-evident  facts,  762. 

Hypothesis  referring  to  testimony  heard  by  wltaen«  76s. 
Partial  knowledge,  762. 
Question  failing  to  assume  truth,  763. 
Opinion  on  evidence  repeated  to  witness,  763. 
Assumption  of  truth  implied  in  question.  763. 
Exact  form  discretionary  with  court,  763. 
Long  questions,  763. 
Reduction  of  question  to  writing,  763. 
Question  defective  in  form — how  cured,  7<^ 
New  trial  for  improper  questions,  763. 
When  unnecessary,  764. 
Undisputed  facts,  764. 

Facts  within  personal  knowledge  of  witness.  764. 
Facts  previously  detailed  by  expert,  765. 
Examination  of  voluminous  accounts,  765. 
Knowledge  of  fact  must  appear,  765. 
Opinion  based  upon  examination  on  witness  stand,  7661. 
Opinion  based  upon  information  derived  from  patient,  766ii 
Testimony  based  upon  history  of  the  case,  766. 
Questions  based  upon  physician's  experience,  766. 


Right  to  cross-examination,  766. 
Extent  of  knowledge,  766. 
Probable  result  of  an  injury,  766. 
Argumentative  question,  767. 
I  Question  objectionable  for  indefinitenest,  7^« 
Questions  failing  to  prove  competency,  767. 
Absence  of  examination  in  chief,  767. 
Prejudice  from  payment  of  expert,  767. 
Certainty  or  extreme  probability,  767. 
Actions  inconsistent  with  opinions,  767. 
Contrary  opinion  in  another  suit,  767. 
Comparison  of  expert  with  other  experts,  76|. 
Diliering  from  other  experts,  767. 
Great  latitude  permissible,  767,  768. 
Genuineness  of  handwriting,  768. 
Cross-examination  of  party's  own  witness,  tML 
Repetition  of  opinion  objectionable,  768. 
laiermption  by  court.  768. 
Collateral  qnestions,  768. 
Pnrely  specnlative  questions.  768. 
Witness's  own  conclusions,  768. 
Scientific  books,  7^ 

Not  admissible  on  evidence,  768. 

Use  of,  in  cross-examination.  768. 

Only  to  test  competency  of  expert  or  valiie  of  Ids  •pialoa,  769^ 

Contradicting  expert,  769. 
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Cross-examination — Continuid, 
Basis  of  opinion p  769. 

Rule  on  examination  in  chief,  769. 
Right  of  cross-examiner  to  demand  disclosure,  *fif^ 
Method  of  medical  examination,  769. 
Cross-examining  party  as  his  own  witness,  769* 
Party  examined  physically,  769. 
The  hypothetical  question,  770. 

Equally  appropriate  on  cross-examination,  77a 
Its  form,  770. 

Facts  proven,  770. 

Conjectural  or  presumptive  facts,  77a 
Hypothesis  based  on  opposing  theory,  77(X 
Opinion  impossible  on  hypothesis,  77(X 
Re-examination : 

Opinion  as  to  merits  equally  applicable,  77X« 
Repetition  of  hypothesis  unnecessary,  77X* 
Collateral  matters,  771; 
Tlie  answer: 

Basis  of  opinion,  771. 

Expert  may  disclose,  771. 

Illustrations  of  witness's  general  knowledge  and  experience,  77x« 
Scientific  facts,  771. 

When  founded  on  incompetent  facts,  77a. 
Extracts  from  expert's  own  book,  772. 
Refreshing  memory  by  reference  to  memorandum^  77^ 
Collateral  matters,  772. 
Necessity  of  assigning  reasons,  772,  773. 
Great  conflict  of  authority,  773. 
Opinion  based  on  statement  of  injured  party,  773* 
Opinion  based  on  personal  examinations,  773. 
Opinion  based  on  evidence,  773. 
Opinion  confined  to  hypothesis,  773. 
Instruetlons  to  Jury : 

Court  not  to  trespass  on  province  of  jury,  774. 

General  affirmative  charge,  774. 

Hypothetical  charge,  775. 

Request  necessary  for  fuller  instruction,  775. 

Stating  the  rules  regulating  estimates  of  evidence,  77$* 

Means  of  knowledge,  775. 

Withdrawal  of  incompetent  evidence,  775. 

Caution  that  evidence  is  not  opinion,  775* 

Unresponsive  answer,  775. 

Ex  parte  personal  examination,  775. 

Conflict  of  testimony,  776. 

Opinion  of  expert  not  binding  on  jury,  776^ 

Advisory  instructions,  777. 

Value  to  be  given  to  expert  testimony,  777t 

Cautious  consideration,  777. 

Great  consideration,  777. 

Opinion  of  attending  physician,  778. 
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IfXPERT  WITNESSES. 

iBHrtotfoit  to  iOff— CmkIImmA 
Due  weighty  778. 
Little  conaidenitioii^  yfL 
Ctti^tomary  eonslderatloii,  ^)#. 
Evidence  of  experts  of  lowest  order,  778* 
Testimody  as  to  handwriting,  77S. 
Judicial  comments  on  weight  of  evidence,  778. 
Judicial  opinion  forbidden  by  statute,  779,  7801 
Payment  aS  eicpert  not  prejudicial,  780. 
On  the  hypothetical  question,  780. 
As  to  whether  the  facts  hypothetically  stated  have  beea  profsd 

or  not,  780,  78 r. 
Hypothesis  somewhat  variant  from  evidence,  70l« 
Facts  substantially  proved,  781. 
Opinion  on  unestablished  hypothesis,  781* 
Failure  to  assume  all  essential  facts,  781. 
Theories  not  considered  as  against  facts,  781* 
Setootion: 

Litigant  may  select  his  own  witnesses,  781,  78ft. 
Expertv  selected  by  court,  782. 
Personal  examination,  782. 
Seprntlon : 

Power  of  court,  782. 

Experts  generally  excepted  from  vAt.  78s* 
Experts  not  called  as  such,  78s. 
Numerietl^  HnflfatMh  : 

Discretion  of  court,  782. 

Too  great  prolixity  not  petttthted,  TtSi 

EXPOSURE  OF  PERSON. 
See  cross-reference,  783. 

EXPRESS  COMPANIES. 
See  cross-reference,  783. 

EXTENSION  OF  TIME. 
See  cross-reference,  783. 

EXTENT. 

Definition,  784. 
Kinds  of  extent,  784. 

In  England,  784. 

Extent  in  chief,  784. 

Extent  in  aid,  784. 

Distinction  between  the  two  kinds,  7S|> 
Extent  as  used  in  the  United  States^  78s* 

Generally,  785. 

What  may  be  taken,  785. 

Description  of  land,  78$. 

Property  partly  personal,  785. 

Proceedings,  786. 
Notice,  786. 
Appraisement  and  set-off,  786. 
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EKTEHT^Continued, 

Return  of  officer,  786. 

The  appraisers,  786. 

Sufficient  setting  out,  79f. 

Execution  against  tenant  by  curtoty,  f9i% 

When  execution  cannot  ha  bo  wxtemdmdrT^if^ 

Separate  appraisement,  787. 

Error  in  appraisement,  787. 

Immaterial  ^xcMtf'  in  amoimt  oi  lmd»  9671. 

Delivery  of  seisin,  788. 

Duty  of  sheriff,  788. 

Waiver,  788. 

Attempt  to  delMper  •tfM*  b«foffe  mppf%i»t\ 

Acceptance  of  seisin,  788. 

Evidence  of  election  to  extend,  788k 

Delivery  to  agent  or  attorney,  788» 

WKm  titlo  veM»  in  ereditor,  788« 

Delay  in  receiving  seisin,  788* 
The  return,  788. 

Necessity  for  return,  788. 

When  return  must  be  made,  789. 

Presumption  where  return  is  undatsod,  f$gk 

When  time  of  returning  immaterial,  789. 

Wh'en  creditor's  title  takes  efifect,,  789. 

Essentials  of  the  return,  789. 

Day  of  commencing  extent,  7891 

Hotification  oi  debtor  to  choose  appr^Mf »  )l^ 

pirection  of  judgment  creditor,  789. 

Use  of  term  '*  seisin"  not  esseotialt  789* 

Varianae^  789. 

Amendment  of  retvrn,  789^ 
Payments  on  land»  letaiiied  by  debtor.  789^ 
Redemption  of  portion  of  lends,  789. 
Creditor's  liability  for  proceed*,  789^ 
Creditor  chargeable  with  actual  proiC»  ttttlf ,  TQOw 
Setting  aside  extent,  790. 
Restitution  after  extent,  790. 

EXTORTION. 

Definition,  791. 

Meaning  of  word  In  other  than  tedmical  •eose.TQih 

Extortion  as  an  offense,  79a. 

What  indictflftent  must  show*  79& 
Fees  taken  or  fees  dve,  79a. 
Jurisdiction,  792. 
What  averments  sufficient,  798. 
Collecting  more  than  was  dac»  793* 
Limitation  of  rule,  792. 
Effect  of  variance,  792. 
Amount  not  due,  792,  793.    • 
Office  and  official  character  of  defendant,  99> 
Intent  of  defendant,  793,  794. 

i*75  Volume  VIIL 
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ESiTORTlOli^Qmiinued. 

Use  of  word  "  eztortloo,"  794. 

Use  of  word  •*  wilfully,"  794. 

Use  of  word  "  knowingly/'  794. 

Time  of  oflfense,  794. 

Ownership  of  money  taken,  794. 
Joinder  of  offenses,  794. 
Joinder  of  defendants,  794. 
Actions  to  recover  illegal  exactions  or  penalty,  795. 
Who  may  sue,  795. 
Survival  of  action,  79s. 
Form  of  action,  795. 
Declaration,  petition,  or  complaint,  795* 

Allegation  as  to  fees,  795,  796. 

Allegation  as  to  service,  796. 

Allegation  as  to  intent,  796. 

Allegation  of  conviction  in  criminal  acdon,  796^ 

Joinder  of  counts,  797. 

Insertion  of  count  after  appeal,  797. 

EXTRA   ALLOWANCES. 
See  cross-reference,  798. 

EXTRADITION. 

MlnHion  and  division,  80a 
International  extradition : 

Regulated  by  treaty,  80a 

Voluntary  return  on  charge  not  embraced  In  treaty,  800. 
Extradition  from  foreign  country  to  United  States,  8oOb 
Institution  of  proceedings,  800. 
Request  for  institution  of  proceedings,  80a 
Papers  in  support  of  request,  800,  801. 
Demand  upon  foreign  government,  8oi« 
Accused  extradited  by  force,  801. 
For  what  offenses  triable,  801. 
In  general,  801,  80a. 
Delivery  as  an  act  of  comity,  8o8. 
Waiver  of  privilege,  802. 
Voluntary  return,  802. 

Privilege  of  return  to  country  of  asylum,  8ot. 
Arrest  in  civil  action  after  acquittal,  802. 
Remedy  against  trial  for  other  offenses,  8o2. 
Extradition  from  United  States  to  other  country,  80S. 
Power  confined  to  federal  government,  802,  803. 
Preliminary  executive  warrant,  803. 
Necessity  for,  803. 

Construction  of  treaty  provision,  803* 
At  whose  instance  issued,  804. 
Requirements,  804. 
Form,  804. 
Signature,  804.  * 
Effect,  804. 
The  complaint,  804, 

iQj^  Volume  Vlflt 


INDEX. 

EXTRADITION. 

Mtrialipiwl  vOnA^Wk—ConHnuid. 

Authority  to  make  complaint,  8oi|« 
The  jurat,  805. 

Character  of  complainant  appearing  mUmttdt^  8o|. 
What  complaint  should  show,  805. 
Before  whom  made,  805. 
Certainty  in  charging  crime*  SoS* 
Sufficiency  of  charge,  805. 
Indirect  charge,  805. 
Date  of  o£Fense,  805. 
Issuance  of  executive  mandate,  806. 
Variance  beiween  mandate  and  complaint,  8o6w 
Existence  of  foreign  criminal  proceedings,  8o6« 
The  oath,  806. 
Sufficient  information,  806. 
Arrest  for  the  purpose  of  examination,  807. 
When  warrant  may  issue,  807. 
Who  may  issue,  807. 
Requisites  of  warrant,  807. 

Designation  of  offense,  807. 
Disclosure  of  commissioner's  authority,  807* 
Jurisdictional  extent  of  warrant,  807,  808. 
The  examination,  808. 
Before  whom,  808. 

United  States  circuit  court  commissioner.  8o6» 
Adjournment  of  investigation,  8o8« 
Public  hearing,  808. 
Testimony  at  hearing,  8o8. 
On  behalf  of  accused,  8o8. 

Record  of  oral  testimony,  808.  « 

Documentary  evidence,  809. 
Authentication,  809. 
Sufficiency  of  authentication,  809, 
Translation  of  foreign  document,  809^ 
Authentication  by  vice-consul,  8io. 
Copies,  8to. 

Defective  authentication  aided  by  parol,  %l%» 
Effect  of  authentication,  810, 
Certificate  conclusive,  8iOb 
Separate  certificate,  810. 
Admissibility  on  behalf  of  accused,  8ll* 
Sufficiency  of,  to  justify  commitment,  8xL 
Jurisdiction  of  state  and  federal  courts,  8it. 
Inquiry  by  federal  court  into  illegal  detention,  III* 
Remedy  by  habeas  corpus,  8xx. 
The  remedy  open,  8x1. 

Warrant  of  surrender  subject  to  reTiew,  Sxs. 
Scope  of  review,  812. 

Rearrest  after  refusal  by  president  to  surrender,  8x9« 
Pending  continuance  to  procure  evidence,  8l3. 
Second  hearing  after  discharge,  8x3. 
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EXTRADITION. 

tatorutiomU  exinulitioii— Oif/t^ff^^. 

Habeas  carpus  to  effect  amat  of  patty  kcld  in  dvil  talt,  8ia. 
Final  surrender  to  foreign  country,  fu. 
Hgr  wrbom  made,  €it,  8x9. 
Prerequisite,  tos. 
Power  of  president  aotwitlMtanding  judicial  detenninadoOf 

813. 
Time  within  wJuchanrmider  moat  ibe  «iade»  813. 
iIm  title  extradiiioR : 

Nature  of  right  and  obligatien  of  etatse,  Jif*  ^4. 
Institution  of  procendtngB,  9x4. 

AppUcatUm  for  executiTe  demand,  6s4* 
Halee  adopted  by  several  Btatea.  di4» 
Discretion  of  executive,  8x4.  . 
The  demand  or  requisition,  &X4« 
By  aad  upon  whom  made,  ta|. 
When  made,  8»5. 

Indictment  found  or^ooeeding  aootfBtnoed,  815. 
After  arrest,  te^. 
Necessary  papers  in  support  of  demand,  815. 
Iiidictmcnts  and  afidavits,  Ai^ 
'   Authentication  of  papera.  Bis* 

Information  instead  of  indictment,  ftiS,  flitt. 
Manner  of  authentication,  Bx6. 
Snificiency  of  indiotnieiit  juuiompanying  requisition,  8x6, 817* 
Sufficiency  erf  .affidavit  accompanying  :iaqiuaition,  8i7« 
Charge  of  crime,  817. 
Information  and  belief,  te7. 
Before  whom  made,  8i7« 
Showing  that  accused  is  fugitive  ffom  fustice.  8x;.  8l8 
Arrest  of  fugitive  to  await  eztraditxoii  papeia,  Bi8. 
Executive  mandate,  8i8« 
Duty  to  issue,  818,  Brg. 
When  fugitive  Is  held  in  state  ••f  aaykm,  BxQr 
Revocation  ctf  mandate,  ^9. 
Fugitive  must  be  under  arrest,  819^ 
To -whom  issued,  819,  890. 
Sufficiency  of  mandate,  890. 
Order  of  arrest  embraced  in  nandate,  Bao. 
Recital  of  production  of  indictmeirt  or  affidavit.  Baa 
Requisites  based  on  complaint,  8sr. 
Recital  that  accused  is  charged  with  etfme,  831. 
Recital  that  accused  is  fugitive  from  justice,  BlX* 
Recital  as  to  manner  of  atttheatkatiM*  8ax* 
Misnomer  of  relator,  Bst. 
Issuance  of  second  warradt*  BM«  * 
Bail,  8sT. 

Remedy  by  habeas  corpus,  8ss* 
jurisdiction,  B99. 

Consideration  of  fhediafge  tA  crhue,  Bi8«  lagi 
Indictment  /rAna  fmtii  evideaoe,  893* 

1078  VohnDsVm 


iN£>£X. 

•    ^ 

EXTRADITION 

Intsrstato  Wtiwiillon — Continued, 

Warrant  based  upon  proper  papers  coiicliiaiv0»  %^ 

Remedy  ftfterrri^ditioii,  823. 

Guilt  or  innocence  of  acc^.8ed,  833. 

Motive  of  extradition  proceedings,  S33. 

Whether  accused  is  fugitive  from  justice,  Baji 

Identity  of  accused,  824. 

Effect  of  recitals  in  executive  warnuit,  8a4« 

Manner  of  arrest  and  rex^oval,  824* 
Forcible  abduction,  Z2^ 
Decoyed  b/  triqkcj^y  ^ad  artiilce,  8aS* 

Res  adjudicata^  825.  • 

For  what  offenses  triable  after  eztradi(kMi,  $as» 
Cotis  and  expenses,  825. 
In  general,  825. 

In  international  eztr^itioo,  ^$« 
Commissioners*  fees,  825* 
Witnesses'  fees,  325. 
Certification  of  fees  and  cost#,  826* 
In  interstate  extradition,  826. 

Demanding  state  to  bear  expeoeCf  8a6b 

Statutory  provisions,  826. 

Performance  of  services,  826. 

County  officer  procuring  arresC  in  (bcejgn  jppiui|r]f,  8a6 

Illegal  charges,  8a6. 

Attorney's  fee  in  habeas  corpus,  826. 

Actual  expenses  or  reasonable  com|^aS4tiofi»  jte7* 

Unsuccessful  searcfi,  827. 

Death  of  fugitive  before  delivery,  827. 

Appointment  of  agent  without  compensation, ^7« 

Before  extradition — security  to  asylum  sUlSt  %9SI* 

Sheriff  acting  as  agent,  ■827« 

To  audit  claim,  827. 

EXTRAORDINARY  TERMS. 
See  cross-reference,  828. 

FACTORS  AND  BROKERS. 

Fraud  in  fiduciary  capacity  as  gronnd  for  arrest,  59Sf  599> 
Capacity  to  sue  respecting  principaVs  property,  628. 
Capacity  of  factor  to  sue,  828. 
In  contract,  828. 
Warranty,  829. 

Taking  note  payable  to  himself,  899b 
Under  reform  procedure,  .829. 
Factor  of  foreign  principal,  829* 
In  tort,  829. 
Common  carrier,  829. 
Statutory  Hen,  830. 
Title  reserved  by  parol,  830. 
Under  abandoned  and  captured  property  act,  85a 
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FACTORS  AND   BROKERS— On/sWiMvi: 
Capacity  of  broker  to  sue,  830  • 
la  general,  8301. 

Whether  commissions  a  sufficieni  interesc,  %yK 
Insurance  brokers,  830,  831. 
Under  code  procedure,  831* 
Actions  by  brokers,  831. 
For  indemnity,  831. 

Declaration  or  complaint,  851. 
Alleging  knowledge  of  custom,  83I* 
Stating  items  of  account,  832. 
Pleading  rules  of  board  of  brokers,  838. 
The  plea  or  answer,  832. 
For  commissions,  832. 

Declaration  or  complaint,  833. 
Setting  out  facts,  832. 
Action  by  real-estate  broker,  83a. 
Contract  with  purchaser,  833. 
Refusal  of  principal  to  consummate  sale,  833. 
Contract  of  employment,  833. 
Buy  and  sell  real  estate,  833. 
Repetition  of  terms  unnecessary,  833. 
Agreement  to  purchase,  833. 
Performance  of  service  implied,  834. 
Tender  of  deed,  834. 
Deed  of  trust  a  lien  on  land,  834. 
Sale  by  principal — notice  to  broker,  834* 
Previous  employment,  834. 
Commissions  due  and  unpaid,  835. 
Answer  or  plea,  835. 
General  deifial,  835. 
Custom,  835. 

Abandonment  of  contract,  83$* 
Double  employment,  835. 
Joint  contract  of  employ  meat,  835* 
Special  agreement,  83$. 
Illegal  contract,  835. 
Allegations  and  proof  must  correspond,  836. 
Liability  to  be  sued  respecting  principaFs  property,  836b 
Actions  against  factors  in  general,  836. 
Form  of  action.  836. 

For  proceeds  of  sale,  836.  837. 
For  misfeasance  of  factor,  837,  838, 
Declaration  or  complaint,  838. 

Misfeasance  or  nonfeasance,  838. 
Disbursements — how  pleaded,  838,  839. 
Actions  against  brokers  for  fraud  or  negligence,  839* 
Joinder  of  defendants,  839. 
Receiver,  839. 

Failure  to  execute  principal's  order,  839. 
Failure  to  examine  title,  839. 
Declaration  or  complaint,  839. 
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rACTORS  AND   BROKERS— Ow/f if i#^i/. 
ATerment  of  loss  to  plaintiff,  839. 
False  representations  by  stockholders,  84IX 
RecoTer  J  of  damages,  840. 
Loan  broker,  840. 
Alleging  demand  on  broker,  840b 

FALSE  IMPRISONMENT. 
Civil  aetion : 

Definition,  841. 

Distinguished  from  malicioos  proaecatlon,  84s* 

Gravamen  of  the  offense,  842. 

Jurisdiction  and  venue,  842. 

Action  against  public  officer,  8481 

Change  of  place  of  trial,  84a. 

Form  of  action,  842. 

At  common  law,  84a. 
Abuse  of  legal  process,  849. 
Trespass  and  trespass  on  the  case,  842,  843. 
Where  malice  and  falsehood  constitute  gravamen*  843* 
Under  the  codes,  844. 
Joinder  of  causes  of  action,  844. 
Parties,  844. 

Joint  defendants,  844. 
Survival  of  right  of  action,  845. 
Declaration,  petition,  or  complaint,  84$* 
Essential  averments,  845. 

Malice  and  probable  cause,  845* 
Particular  instrumentality,  846. 
Surplusage,  846. 
Facts  and  circumstances,  846. 
Unlawfulness,  846,  847. 

Sufficient  and  insufficient  allegations  of  unlawfulness,  847. 
Averment  of  defendant's  acts,  848. 
Actions  against  public  officers,  848. 
Color  of  office,  848. 
Allegations  of  special  damages,  848* 
Necessity  of  allegation,  848. 
Instances  of  allegation,  848,  849. 
Injury  to  character,  849. 
Amendments,  849. 
Answer  or  plea  of  justification,  850. 
Identification  of  trespasses,  850. 
Justification  of  detention,  850. 
Imprisonment  on  more  than  one  charge,  IfCk 
Justification;  how  pleaded,  850,  851. 
Amendment  of  plea  of  justification,  851. 
Defense  of  probable  cause,  851,  852. 
Insufficient  allegation  of  probable  cause,  8st* 
Justification  as  officer,  852. 
Justification  under  process,  852,  853. 
Impertinent  and  irrelevant  plea  of  justification,  Iss* 
Replication,  853. 
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FALSE   IMPRISONMENT— <>ii/»iWM^ 
Criminal  action : 

Essential  avermeiiiaia»lii4icMaeot,  8fi. 

Alleviation  of  intent,  853. 

*'  Unlawfully  and  feloniously,"  853. 

State  need  only  prove  impri«9oaiaciC9»i|4i 

Manner  of  detention,  854. 

Pleading  and  proof,  854. 

Variance,  854. 

Venue,  854. 

Joinder  of  charges,  ^$4. 

FALSE  PERSONATION. 
Definition,  855. 
The  indictment,  855. 

Form  generally,  855. 
Averment  and  proof,  855. 
Indictment  under  statute,  855. 
Personation  in.le^  pro^Mdiqg^,  Z$g^ 
PetvOQAtioo  ol  .9ffi««r»  85s.  8s4. 
The  allegations,  856. 

Relations  between  the  piir:(ieS|4M^ 
Value  of  property,  856. 
Description  of  property,  8jAi« 
Ownership,  856. 
Instructions,  856. 

FALSE  PRETENSES. 
Daflniiion,  857*  8f:8. 
Jurisdiction  and  venuo : 

Where  pretenses  were  ipade,  858. 

What  constitutes  the  crime,  858. 

Transactions  in  dilTerent  counties,  658* 

Transmission  by  mail,  858. 

False  return  of  fees,  859. 

Draft  on  bank  in  another  state,  8Sd^ 

Delivery  by  carrier,  859. 

Innocent  agent  in  another  state,  ^59. 
Essontlal  allegations  off  indlctmeQt : 

All  material  facts  and  circumstances, -I6a 

Language  of  statute,  86a 

Swindling  bank,  860. 

Insufficient  allegations,  86a 

Jurisdictional  averments,  860. 

That  act  was  feloniously  done,  86a 

Scienter,  861. 

Sufficient  and  insufficient  ayeraents  of  8c!eilter«  MXp-Mfl. 

"Wilfully."  "knowingly."  etc.,  86a. 

Intent,  862,  .863. 

Sufficient  allegations  of  Intent,  863. 

Specifications  of  pretenses,  863. 

Prete.nsc;s  to.be  set  out,  863,  864. 
Alternative  allegation,  B64. 
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FALSE   PRETENSES. 

EssertUU  allegations  of  \i^\t\ni%f\— Continued. 

Change  of  rule  by  statute,  864,  ^865. 
Sufficient  specifications  Illustrated, '86s,'866. 
When  the  false  pretense  consists  of  words,  866,^67. 
All  details  of  the  fraud,  867. 
Relation  to  existing  facts,  867,  ^68. 
Description  of  written  instrament,  S68. 
Cheating  by  mortgage -notes,  etc.,t68, 86^ 
Averment  of  acts  by  accused,  869. 
Names  of  parties  d«is«nd«(l,  869^ 
Names  to  be  set  out,  869. 
••  Divers  persons,"  869. 
Amendment,  869. 
Name  of  person  unknown,  869. 
Partnership,  870. 
"Principal  and  agent,  870. 
Inducement  to  part  with  property,  870. 
Necessary  averments,  870,  871. 
Sufficient  and  insufficient  averments,  871* 
Sole  inducement.  871,  872. 
Implied  reliance,  872. 
Sufficient  averment  of  reliance,  872,  873. 
Connection  between  pretenses  and  obtaining  proptit7»*€73* 
Allegations  of  delivery  of  bogus  draft,  873. 
Necessity  for  setting  out  contract,  873. 
Representations  as  to  accounts,  873. 
Description  of  property,  money,  writings,  and  signatufes,  879. 
Description  of  property,  873. 

Description  necessary,  873,  874. 

Particularity  required,  B74. 

All  property,  874. 

Allegation  of  value,  B75* 
Descrl^ion  tjf  tnoncy,  67s* 
Description  of  written  instruments,  slgnatufea.^^tc.^  876. 

Setting  out  or  identifying,  ^76. 

Indictment  for  obtaining  signaturea,  ^67^,  $77* 

All  elements  of  the  offense,  '^77. 

Value  of  the  instrumaitt,  977* 
Ownership,  877. 

Tlfrtkiaftsttt  sli^^W  4lle^»  «77,  •7«. 
Person  unknown,  878. 
Effect  of  omissiott'irf  dlltegatlon,  87€« 
Sufficient  allegations  illustrated, ^7^ 
Change  of  rule  by  statute,  8781 
Acquisition  by  defendant,  879. 

Obtaining  property  to  be  charged,  87^ 
Obtaining  instrument,  879. 
Particular  way  of  obtalniiig-  pro^fiy»<7gi 
Illustrations  of  particular  charges,  879. 
Negation  of  pretenses,  880,  881. 
Conclusion  of  indictment,  881. 
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FALSE  PRETENSES— Owf/iffMd: 
Joinder  of  oiMWt,  88i. 

Offenses  arising  out  of  same  trmnsactlon,  88s« 

Offenses  of  same  general  naturei  88i« 
Madtr  of  comits,  88i. 

The  usual  practice,  88i.  889. 

What  is  not  misjoinder,  882. 

Same  offense  on  different  days,  88t* 

Obtaining  property  and  obtaining  signature,  88s« 
Joint  offondert,  882. 

FALSE  REPRESENTATIONS  AND  DECEIT. 
Romedies : 

Rescission,  884. 

Recovery  of  consideration  or  specific  property,  884. 

Action  on  the  case,  885. 

Right  to  affirm  contract  and  bring  action  on  case,  8S5« 

Effect  of  express  contract  or  warranty,  885,  886. 

Warranty  of  title  to  land,  886. 
Assumpsit,  887. 

Right  to  bring  assumpsit,  887,  888. 

Effect  of  allegation  of  fraud,  888: 

Effect  of  existence  of  other  remedies,  888. 
Availability  in  defense  of  false  representations  and  deceit,  888. 

Right  to  set  up  defense,  888,  889. 

Stipulation  in  writing;  effect,  889. 

Counterclaim,  889. 

Suit  by  assignee  to  foreclose,  889. 

Employment  induced  by  representations,  889b 

Rescission  after  action  brought,  889. 

Tender  excused :  worthless  property,  89a 

Averment  of  rescission,  890. 

Abatement  of  recovery,  890. 

Sealed  instrument;  fraud  io  consideration,  Sgow 

Set-off,  890. 

Cross-bill  in  equity,  891. 
Equitable  remedies,  891.  ^ 

In  general,  890,  891. 

Concurrent  jurisdiction,  891* 

Remedy  at  law,  891. 

Distinction  between  legal  and  equitable  remedies.  If  i. 

Suit  for  damages.  891. 

Concurrent  remedy  at  law,  891, 89a. 

United  States  courts.  89s. 

Liquidated  damages,  892. 

Rescission,  892. 

Deceit  as  to  title,  893. 

Other  appropriate  relief,  893,  894* 
Bootion  of  remediet-riiocossHy  and  efleel : 
In  general,  894. 
Offer  to  restore,  895. 

Rescission,  895. 
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FALSE  REPRESENTATIONS   AND   DECEIT. 
ElMtion  of  remediM— neeessity  and  nl^wX—Continrnd. 

Action  for  damages,  895. 

Action  misconceived,  895. 

Effect  of  insufficient  allegation  of  offer,  896b 
Pirlias: 

Upon  what  dependent,  896. 
United  States  and  different  states,  896. 
Bill  by  vendee  of  party  deceived,  896, 
Joinder  of  parties,  896,  897. 
Directors  of  corporation,  897. 
Joint  owners,  S97. 
Pleading  and  proof : 
At  law,  897. 

Intent  to  deceive — fraud,  897,  898. 
Sufficient  allegation  of  fraud,  897,  898. 
Scienter  conclusive,  898. 
Facts,  opinions,  and  representations,  899. 
Representation  and  falsity  thereof,  899. 
Representation  to  be  set  out,  899. 
Sufficient  averments,  899,  900. 
Falsity  to  be  stated,  899,  90a 
Innuendo,  899. 

Proof  to  correspond  with  allegations,  900, 90t« 
More  than  one  representation  charged,  901,  9O8, 
Scienter,  901. 

Sufficiency  of  allegation,  902,  903. 
False  warranty,  903. 
Proof  of  scienter,  903* 
In  general,  903. 
False  warranty,  904. 

Manner  of  proof — actual  knowledge,  905,  906. 
Representation  with  no  reason  to  believe  truth,  906b 
Effect  of  allegation  of  Icnowledge,  906. 
Inducement  and  reliance,  906. 
Necessity  of  allegations,  906. 
Proof  of  allegations,  907,  908. 
Rebutting  inducement,  908. 
Damage — allegation  and  proof,  908,  909. 
Necessity  of  pleading  contract,  909. 

Not  to  be  pleaded  as  in  action  on  contract,  900^ 
Contract  price,  909. 
Description  of  wrongs,  909,  91a 
Use  of  contractual  words,  910, 
Joinder  of  counts,  9x0. 

What  counts  may  be  joined,  910,  gsi* 
Deceit  and  assumpsit,  911. 
Pleadings  in  defense,  91a. 

Sufficiency  of  pleading  and  proof,  9tS* 
Intention  to  deceive,  9x2. 
Action  on  covenant,  91a. 
^ienter,  9xa. 
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FALSE  REPRESENTATIONS  km^  IKBCSiK*' 


False  warranty,  91s. 
Intention  to  deceive,  91^ 
Reliaace  aatf  dettption^'  9<ft 
In  equity,  913.  914. 

Questions  for  jnrj,  914* 
The  representations  andfcMr  fcMtf»fti^ 
Right  to  rely,  914. 
Material  facts,  914. 
Expression  of  opinion,  914. 
Intent  to  deceiTe,  915. 
Scienter,  915. 
Negligence,  91$. 
The  fact  of  deceiving^*  919^  gib 
K.  9x6. 


FALSE  SWEARING. 

Sec  cross-reference.  917* 

FALSIFYING  RECORDS. 
What  constitutes.  917. 
Indictment,  917. 

Records  mm9t  be  ssch  «i 

AUeg^rtoa  of  iMcar,  917. 

Conspiracy  to  falsify,  917. 

Following  statute,  9^7,  916;- 

Certainty,  918. 

Copy  of  instmment,  918. 

Custody  of  officer,  918. 

FEDERAL  PRACTICE. 

Sec  crofis-refcrencc,  919.    See  also  Unitbd  Statbs  Coum. 


Sec  cross-reference,  919.      See  efeio  SxTOKTiMr}   FViiBV  irtD  CoflTi  m 

CuxntAL  Casks. 
P4trwumt0ffeesfreHmim4uy§0/Uitlf.     See  FSINB  PUtfBftlOl  AMD  PAPftS. 

FEIGNED  ISSUE. 

See  cross-reference,  919^ 

FELLOW  SERVANTft 

See  cross-reference,  9l9i 

FELONY.  COMPOUNDING. 
See  cross-reference,  9t9i 

FERRIES. 

Action  by  ferry  owners,  99QL 

Alleging  receipt  of  remnneratloii,  9M^ 
Alleging  authority  lit  run  ferry,  qfl/k 
Alleging  ownership  of  soil.  9aQk. 
Description  of  termini.  92a 
Sufficient  declaration .  920. 
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Pleadings  in  defense,  926;>99A 
Actions  against  ferry  owners,  931. 
Action  on  bond,  931. 
Action  under  statute  requiring  posting  of  scftiKlQM-;  ^M 

FICTITIOUS  SUIT. 

See  cross-reference,  93a. 

FIERI  FACIAS. 

See  cross-reference,  933. 

FILING  PLEADINGS  AND  PAPERS; 

Of  findings  of  court.    See  Findings  op  Court. 

Objections  and  exceptions  to,     Se€  ExCBFnONS  Aim  OvjtferfOllii 

Definition,  923. 

What  constitutes  sufficient  fiHog,  93^ 

Delivery  to  clerk,  9*7. 

Leaving  paper  on  clerk's  desk,  934. 

Temporary  delivery,  9Cf. 

Delivery  outside  clerk's  office,  934* 

Finding  of  fact  as  to  filing  of  complaint,  935. 

Entry  upon  record,  925. 

Unfiled  plea  no  part  of  record,  925. 

Entry  upon  appearance  docket,  925,  906; 

Failure  to  make  order^lKwk  entry,  9s6w 

Omission  to  copy  entry  on  appeal,  926. 

Filing  of  instrument  declared"  on,  906; 

Payment  of  fee,  926. 

Unauthorized  indorsements,  937. 

Private  arrangement  with  clerk  as  fo  IndOffcateiit,  ^ptf* 
The  indorsemeat,  937. 

Whether  essential  to  fiHngy  907. 

Antedating  file  mark,  928. 

Failure  to  file  presumed  from  absence  of  ite  mmrk*  9t8b 

Failure  to  indorse,  908. 

Under  statute,  928. 

Error  in  signature  by  clerk,  939^; 
Duty  to  file  pleadings  and  papers,  939. 

Statutory  provisions,  939. 

Costs  for  failure  to  file,  93a 
Failure  of  clerk  to  deposit  papers  es  file,  93(0^ 
Withdrawal  of  papers  from  file,  930. 

FINAL  JUDGMENTS.  ORDERS,  AJlb  I^ECREES. 
See  cross-reference,  931. 

FINDINGS  OF  COURT. 

Objections  and  excepti^m  $lMi  #f»  fhfMn^s.     fMi  EXKSKMi^fm  ifMD  Objbo- 

TIONS. 

Definition,  933. 

Findings  of  fact  and  conclusions  of  law  distfiigiltirtieif ,  qtgk* 

Opinion  not  a  finding,  932. 

Statement  of  facts  for  advice  not  a  fi^iHiig',  9^. 
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FIKDINGS  OF  COySKl-^CmHnued. 

DecisKMi  as  synonymous  with  finding,  gfit 
Findings  not  tbe  jadgment,  933. 
AnnoonccMcnt  of  finding.  932. 
Kinds  of  findings.  933. 


NeocssitT  for  special  or  separate  findings,  933. 

Daty  of  conit  to  state  findings  specially,  933.  934. 

Request  for  special  findings,  934. 

Findings  not  technically  special  regarded  as  general*  93$. 

Failnre  to  comply  with  request,  935. 

Statutory  requirements,  935.  936. 

Essential  as  basis  for  judgment,  936. 
When  findings  are  unnecessary,  936,  937. 
Necessity  for  findings  in  equity  cases.  938. 
Decree  need  not  recite  facts  on  which  it  is  based,  938* 
By  whom  prepared.  938. 

Attorney  for  successful  party.  938,  939b 

Successor  of  trial  judge,  93^ 
Form.  939. 
Manner  of  making,  939. 

In  general,  939,  9|0l 

What  is  separate  statements  94a 

Suftcient  compliance  with  requirement,  9f(h 

DefiectiTe  finding,  9f(X 


in  dassincaiioo,  940^ 
Rcq:s:sites«  941. 

Should  be  of  ultimate  facts,  941. 

Shoutfi  contain  concise  statement  of  facts,  941, 94s. 

Statement  of  reasons  or  argument,  94s. 

May  refer  to  pleadings.  91a. 

Miest  support  judgment,  913. 

Sho'^Id  be  respottsiTC  to  and  cover  issues,  944. 

ErassTe  findings,  944. 

Remedy  for  incomplete  finding,  944. 

Must  be  within  issues,  915. 

S:$natuiv.  94$.  9|6w 
Ss>3au$sk>a  of  proposed  findings,  946^ 

In  general — New  York  practice.  946^ 

Manner  of  making,  947. 

No^ng  disposition  in  margin,  94lb 

Refnss&l  to  find.  918. 
FSiug  fiwdissg.  9lS^ 

XecessiiT  for  filing,  948- 

Hot  part  of  tucord  until  ilg—d  and  flutf , 

Time  of  filing.  94^ 
Constriction^  9»9> 


To  be  tend  together.  949. 
In  couMCtion  with 
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FINDINGS   OF  COVKT—Contiuued. 

Filing  capable  of  two  constructions,  949* 

In  case  of  conflict  between  special  and  general  findings,  9Sa 
Amendment,  950. 
Modification,  950. 
Correction,  950. 
Remedies  for  defective  findings,  9Sa 

In  general,  950. 

By  motion  for  venire  de  nava,  950,  ^$U 

For  motion  by  new  trial,  95 1« 
Waiver  of  findings,  951. 

How  waived,  951,  952. 

Presumption  of  waiver,  958. 
E£fect  of  findings — conclusiveness,  959* 
Presumption  as  to  findings,  953. 
Error  in  findings,  952. 
Exceptions  and  objections  to  findings,  951^ 
Appeal  from  findings,  952. 

FINES  AND  COSTS  IN  CRIMINAL  CASES. 

Arrest  in  actions  to  recover  fines.     See  Ar&est  IN  CnriL  CAin. 

Introductory: 

Definition  and  nature  of  fines,  954. 

Forfeitures  and  penalties  distinguished,  954,  955. 

Effect  of  character  of  action  in  which  fine  is  recovered,  gSS* 

Fine  for  nonpayment  of  debt,  955* 

Definition  and  nature  of  costs,  955. 

Costs  defined,  9S5> 

Statutory  creation,  955,  956. 

Fees  for  different  grades  of  crimes,  996b 

Strict  construction  of  statute,  956. 

Comprehensive  meaning,  957. 

Relation  of  fees,  fines,  and  costs,  957« 
Praetico  relating  to  fines : 

Presence  of  accused  in  court,  957. 

Trial.  957,  958. 

Punishment  by  fine  and  imprisonmeatt  9S^ 
Waiver  of  presence,  958. 
Presence  by  attorney,  958. 
Bail  for  fine  and  costs,  958. 
Sentence,  958. 

Judgment  by  default  and  trial  by  Jniy,  958. 
Execution  or  capias  pro  Jine,  958. 
Sentence  of  fine  and  imprisonment— good  as  to  ioa» 
Presence  of  attorney,  959. 
In  misdemeanor  cases,  959. 
Verdict,  judgment,  and  sentence,  959. 

Necessity  of  verdict  or  finding  of  guiltyt 

The  general  rule,  959. 

When  fine  is  assessed  by  jury,  9991 

Clerical  error  in  phraseology,  9591 

Punishment  for  fine  in  court,  959. 
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FINES  AND  COSTS   IN  CRIMINAL  CASES. 
FtmUm  relaling  to  fiW^— Continued. 
Plea  of  guilty,  959. 
ProTince  of  court  and  jury — asseMmeiit  of  floe,  gfl^ 
Generally  regulated  by  statute,  959. 
Punishment  by  fine  only,  959. 
Punishment  in  altematiTe  or  discretiooAry,  fffia 
Fine  above  certain  amount,  96a 
Adoption  by  court  of  jury's  asieiimentt  9601    . 
Amount  of  fine  fixed,  960. 
Illegal  assessment  by  jury,  96a 
Discretion,  96a 

Failure  to  assess  fine — imprisonrnwiti  9lBa 
Saflldency  of  judgment,  96a 
Certainty,  96a 

Certainty  a  requisite,  96a 
Judgment  in  terms  of  opinion*  961* 
Conditional  judgment.  961. 
Designation  of  beneficiary  of  fine,  961. 
Direction  of  disposition  of  fine — surplusage*  96t« 
Convenient  practice,  961. 
Committal  until  payment  of  fine,  961,  962. 
Judgment  in  excess  of  authority,  962. 
Statute  must  be  followed,  962. 
Correction  of  verdict  to  conform  to  statnte,  gfit. 
Authorized  and  unauthorized  parts  separable,  969. 
Imprisonment  as  punishment  and  imprisoniiieot  to  eD> 

force  fine,  963. 
Unauthorized  order  to  labor,  969. 
Minimum  fixed  by  statute,  963. 
Fine  and  imprisonment,  judgment  for  flne  nkxie*  90^ 
Alternative  punishment,  963. 
Against  joint  defendants,  963,  964. 
Inlbrcement  of  fines,  964. 

Capias  pro  fint  ox  execution*  964*  969» 

Lnrari  facias,  965. 

Capias  to  another  county,  965. 

Order  for  execution  in  judgment*  gfifl* 

Levy  on  real  estate,  965. 

Scire  facias,  965. 

Execution  after  imprisonment,  966), 

Imprisonment  and  execution  concurrently*  906w 

Application  of  money  deposited  as  bail,  967* 

Imprisonment  to  enforce  fine,  967. 

Statutory  authority — constitutionality*  967. 

Fine  and   imprisonment  as  punishment— laBprieoMMat  Im 

fine,  968. 
Discretion  in  ordering  imprisonment,  96^ 
For  violation  of  municipal  ordinances,  969k 
Sentence  to  labor,  970. 
Term  of  imprisonment,  970, 971* 
Discharge  of  liability  for  fine,  971. 
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7I1IIS  AND  COSTS  IN  CRIMINAL  CASES, 
ralaiing  to  ^Wiik-'Cantinued. 

Effect  of  imprisonment,  97X* 

Release  on  habeas  corpus,  971. 

Partial  payment  as  a  reduction  of  lmpriioninMtt»  ^flt* 

Relief  of  imprisoned  persons,  97a. 
Relief  agafnst  imprisonment,  972. 

Statutory  provisions  for  relief,  979,  973. 

Confession  of  judgment  and  surety  for  fine  aad  e<Mti»  ffl^ 

Discharge  on  account  of  illness,  97a. 

Affidavit  of  inability — refusal  to  work,  973. 

Conditional  discharge,  973* 

Relief  under  insolvency  laws,  973. 

Relief  only  after  limited  imprisonment,  979. 

Satisfaction  of  judgment,  973. 

Discharge  before  expiration  of  cumulatiTe  imprlfoaoMaCt 

973. 
Fine  for  violation  of  injunction,  973. 

Rearrest  after  compliance  with  statute.  973. 

Imprisonment  after  replevy,  973. 

Rearrest  after  relief,  974. 

Discharge  of  fine  by  execution  of  promissory  aote»  974. 
Action  for  recovery  of  fine,  974. 

Methods  vary  according  to  statutes,  974* 
*'  Action  at  law  "  may  mean  indictment,  974* 
Indictmient  when  no  other  mode  provided,  979* 
Relative  to  forfeiture  and  penalty,  975* 
Fines  imposed  by  municipality,  975. 
Waiver  of  proper  proceedings,  975. 
Statutory  designation  exclusive,  975,  976. 
Fines  collected  by  justice  of  the  peace,  976* 
Action  against  collecting  officer,  976. 
Civil  action  before  criminal  proceedings,  976 
Statutory  distribution  of  fine,  976. 
After  confession  with  sureties,  976^ 
Correction  of  errors,  976. 
When  appeal  lies,  976. 

On  final  judgment,  976. 

Jurisdictional  matters,  976. 
Objections  not  available  to  defendant,  977. 
Review  of  discretion,  977. 

Appeal  to  inferior  courts  of  appellate  jariadicdoa»  979;   -. 
Judgment  on  appeal,  978,  979, 
relsUng  to  oosts : 
Taxation  of  costs,  979. 

Costs  taxable  generally,  979^ 
General  judgment  for  costs,  979. 
Fees  of  salaried  officers,  979. 
Compensation  of  counsel  appointed  to  defend,  fff^ 
By  whom  taxed,  980. 
Flnrality  of  costs  and  fees,  980W 
Under  joint  indictment,  98a 
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FINES  AND  COSTS  IN  CRIMINAL  CASES. 
Practice  relating  te  w^H—Can/inmd, 

Under  several  counts  against  one  defendant,  980^ 

Unnecessary  number  of  indictments.  981* 
Witness  fees,  981. 

Regulated  by  statute,  981* 

Witness  subpoenaed,  981. 

Witnesses  held  to  testify,  98x« 

Number  of  witnesses,  981. 
Rales  applying  to  taxation  against  prosecntioOy  ^$§m 

No  costs  in  absence  of  statute,  983. 

Costs  confined  to  those  of  prosecution,  98s. 
The  general  rules,  983,  983. 
Taxation  of  defendant's  costs,  983. 
Number  of  witnesses  restricted,  983. 

Effect  of  disposition  of  cause  without  trial,  983, 984. 

Necessity  of  conviction,  984. 
Taxation  against  prosecuting  witness,  984* 

Statutory  provisions,  984. 

Fees  depending  on  conviction,  984. 

Preliminary  examination,  985. 

Necessity  of  sufficient  finding  under  statutea,  985. 

Complaint  containing  no  charge,  985. 

Failure  of  prosecutor  to  appear,  985. 

Prosecuting  witness  a  minor  or  a  married  womaa,  96s* 

Defendant's  costs,  985. 

Necessity  for  acquittal  of  defendant,  98$* 

Sufficiency  of  acquittal,  986. 

Finding  of  probable  cause,  986. 

Public  officer  not  within  statute,  986^ 
Taxation  of  costs  against  defendant,  986. 

Defendant  chargeable  under  statutes,  986b 

Jury  fee,  986. 

Court  of  inquiry,  986. 

Indorsement  of  name  of  witness,  987* 

Number  of  witnesses,  987. 

Dependent  on  final  conviction,  987. 

Costs  in  progress  of  cause,  987. 

Entry  of  hoL  pros,,  987. 

Trial  upon  several  counts,  987. 

Conviction  of  lesser  offense  than  charged,  98^ 

Defective  indictment,  987. 

Final  trial  on  appeal,  987. 

Stenographer's  fee,  988. 

Costs  on  appeal,  988. 

Defendant's  costs  on  acquittal,  988. 

Costs  as  a  debt  recoverable  in  action,  988. 

Where  costs  are  payable  by  state  or  county,  988. 

Recovery  from  witness  after  payment  by  county,  988L 
Judgment,  989. 

Entered  in  case  in  which  costs  accrue,  989. 

Alteration  of  judgment,  989. 
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FINES  AND  COSTS  IK  CRIMINAL  CASES. 
P^ltliBi  rehiing  to  wiei%--ConHnued, 

Judgment  against  prosecutor,  989. 
Sufficiency  of  judgment,  989. 

Designation  of  amount  under  joint  !adictmeiit»  989*  9ga 
Judgment  o'  imprisonment  for  costs,  99OW 
Defendant  condemned  to  labor,  990. 
Effect  of  judgment  as  a  lien,  990,  991. 
Costs  on  change  of  venue,  991. 
Enforcement  of  payment  of  costs,  99I« 
By  execution,  991,  992. 
Imprisonment  for  costs,  992,  993. 
Holding  to  hard  labor,  993. 
Constitutionality,  994. 
Correction  of  errors,  994. 
Relaxing  costs,  994. 

Correction  of  erroneous  judgment,  995,  996. 
Reversal  relates  back  only  to  conviction,  997. 
Review  of  discretionary  orders,  997. 
Remission  of  fines  and  costs;  pardoi  : 
Remission  of  fines,  997. 
Authority  to  remit,  997. 
Legislative  interference,  997. 
Persons  unable  to  pay,  998. 
Remission  of  fine  by  executive  pardon,  998. 
Effect  of  omission  on  vested  rights,  999. 
Interest  to  prosecuting  attorney,  999. 
Return  after  payment,  999. 
Remission  of  costs  ;  effect  of  pardon,  999* 
General  rule,  999. 
Before  conviction,  1000. 
After  sentence,  1000. 
Rights  of  district  attorney,  xooo. 
Pardon  after  appeal,  1000. 
Pardon  before  sentence,  xooOi 

FORECLOSURE. 

Exhibiting  mortgage,  741. 

FOREIGN  EXECUTORS  AND  ADMINISTRATORS. 
See  Executors  and  Administrators. 

FOREIGN  JUDGMENT. 
Execution  on,  366. 

FORMER  ADJUDICATION. 
Pleading  by  exhibit,  740. 

FOUNDATION  FOR  OBJECTION. 
See  Exceptions  and  Objections. 

FRAUD. 

See  False  Representations  and  Deceit. 

Arrest  of  defendant  in  action  for  fraud.     See  EXKCUTIONt  AGAINST  THB 
Body  and  Arrest  in  Civil  Cases. 
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WKAVD^Qmtinmed, 

Actions  against  brokers  for  fraud.    Sec  FACTORS  AND  Bro 
Obtaining  property  by  false  pretenses.     See  False  PrbtbmsiS. 
Cross-examination  of  parties  charged  with  fraud.  HI* 

FUGITIVES  FROM  JUSTICE. 
See  Extradition. 

ft 

GENERAL  DENIAL. 

Joining  plea  of  estoppel  with  general  denialt  nx 

GENERAL  FINDINGS. 
See  Findings  of  Court. 

GENERAL  ISSUE. 

ETidence  under,  in  action  by  ezecntor  or  admlnlttfatort  ffl^ 

HABEAS  CORPUS. 

Remedy  by^  on  txtretditim.    See  EXTRADITION. 

HEARING. 

Pleading  exhibits  ai  thi  hearing.    See  EXHIBITS. 

HEARSAY  EVIDENCE. 

Objections  and  exceptions  to«  933* 

HOMESTEAD. 

Execution,  form  of,  596b 

HOSTILE  WITNESSES. 

See  Examination  of  WiTNBSsn. 

HYPOTHETICAL  QUESTIONS. 
See  ExpRRT  Witnrssxs. 

IDENTIFICATION. 

Leading  question  to  identify  prisoner^  gs. 

IMPEACHMENT. 

Of  interpreter,  96, 97. 

IMPRISONMENT. 

See  Falsb  Imprisonment;  Arrest  in  Cnm.  Cases;  Ezbcutiohs 
THE  Body. 

To  enforce  fines  and  costs.     See  FiNES  AND  CoSTS  IN  CRIMINAL 

INCAPACITY  TO  SUE. 

Objections  and  exceptions  for  incapacity  to  sae,  igs* 

INCONSISTENCY. 

See  Definiteness  and  Certainty. 

INDECENT  EVIDENCE. 

See  Examination  of  Witnesses. 

INDEFINITENESS. 

See  Definiteness  and  Certaintt. 

INDEMNITY. 

Actions  by  brokers  for  indemnity.    See  Factors  and  Brokers. 
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INDICTMENTS. 

See  Fines  and  Costs  in  Criminal  Casu. 

As  basis  of  extraditions.    See  Extradition. 

For  offenses  against  estray  laws.    See  EsTXATt* 

For  extortion.    See  Extortion. 

For  falsifying  records.    See  Falsifying  Rbgoun* 

For  false  imprisonment.    See  False  ImprisonmbmIW 

For  false  personation.    See  False  Personatiom. 

For  false  pretenses.    See  False  Pretenses. 

Introduction  as  evidence.    See  Evidence. 

Objections  and  exceptions  to  indictments  and  lnfoniuitloiis»  toi« 

INDORSEMENT. 

Of  file  mark.     See  FILING  PLEADINGS  AND  PaPBRI. 

On  writ  of  execution.    See  Executions  against  Propbrtt. 

INDUCEMENT. 

In  actions  for  false  rcfmmiatimu  emddicHi.    See  Falsb  RBPRBSBirrA' 
AND  Deceit. 

INFANTS. 

Objections  and  exceptions  to  eytdiiM  offered  againet  iaiaiils,  9)Bi 

INFORMATION. 

In  escheat  proceedings,  5. 

INFORMATION  AND  BELIEF. 

Affidavit  for  examination  before  trial,  51,  S**     ' 
Affidavits  to  arrest  defendant  in  civil  cases,  6ot» 

INJUNCTION. 

Relief  by,  against  execution.     See  EXECUTIONS  AOAIN8T  PSOPIBTf* 
Objection  for  first  time  00  appeal,  ysu 

INQUEST  OF  OFFICE. 
See  Escheat. 

INSOLVENCY. 

Objection  for  first  time  on  appeal,  90t» 

INSTRUCTIONS. 

Objections  and  exceptions  to  instructions  given  or  for  refutai  t0  gim* 

Exceptions  and  Objections. 
Instructions  concerning  expert  testimony.    See  Expert  Witnesses. 
In  prosecution  for  false  personation.    See  False  Personation. 
Bills  for  instructions  against  executors  or  administrators,  698,  699, 
In  actions  for  false  representations  and  deceit,  916. 

INTENT. 

Showing  intent  in  prosecutions  for  extortion.    See  Extortion. 
Allegation  of^  in  prosecution  for  false  pretenses.     See  False  PretxnsiS. 
In  actions  for  false  representations  and  deceii.    See  FALSE  RbprissntAi- 
TioNS  AND  Deceit. 

INTEREST. 

Execution  commanding  collection  of,  431,  45s. 

INTERNATIONAL  EXTRADITION. 
See  Extradition. 
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INTERPRETERS. 

See  Examination  of  WrrNSSsn. 

INTERROGATORIES. 

See  Examination  of  Pa&tijes  bsfo&s  TkiaL. 

INTERRUPTION. 

Court  may  prevent  interruption  of  witneM.  7S* 

INTERSTATE  EXTRADITION. 

See  Extradition. 

INTERVENTION. 

Objections  and  exceptions  for  allowing  intenrentioii»  I9t> 

ISSUES. 

Findings  to  be  responsive.    See  Findings  of  Court. 
Scope  of  examination  before  trial.    See  Examination  of  Paktibs  bbfou 
Trial. 

JOINDER. 

In  actions  by  and  against  executors  and  administrators.   See  BxiCOTOES  AMD 

AdMI  NISTRATORS. 

Of  offenses  and  defendants  in  prosecutions  for  extortion.    See  EXTORTION. 
Of  counts  in  actions  for  false  representations  and  deceit.     See  FALSE  Rrprb- 

SENTATIONS  AND   DrCEIT. 

Of  offenses  and  causes  in  prosecutions  for  false  pretenses.     See  FALSE  PRl* 

TENSES. 

Of  parties  and  causes  of  action  in  false  imprisomment.    See  Falsb  iMnusOH- 

MENT. 

JOINT  TENANCY. 

Levy  on  property  held  in  Joint  tenancy,  536,  537. 

JUDGE. 

Objections  and  exceptions  for  misconduct  of  judge*  179* 

JUDGMENTS. 

See  Fines  and  Costs  in  Criminal  Cases. 

Executions  on  Judgments,    See  Executions  against  Property. 

In  actions  by  and  against  executors  and  administrators.    See  EXECITTOES  AI9 

Administrators. 
In  actions  on  administration  bonds.     See  EXECUTORS  AND  ADMINISTRATORS. 
Objections  and  exceptions  for  errors  in  judgment.     See  Exceptions  AND 

Objections. 
Findings  of  court.    See  Findings  of  Court. 
By  default  in  actions  by  executor  or  administrator,  689. 
Executions  against  the  body  following  the  judgment,  63a,  639. 
Findings  not  the  judgment.  932. 

JUDICIAL  SALES. 

Objection  for  first  time  on  appeal,  301. 

JURIES. 

Objections   and  exceptions  to  juries  and  Jmrors.    See    BxcBFTlOin  AMD 

Objections. 

JURISDICTION. 

Exceptions  and  objections  to  jurisdiction.     See  EXCEPTIONS  AND  OBJECTIONS. 
Of  offense  of  obtaining  property  by  false  pretenses.     See  False  Pretenses. 
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JURY. 

Sec  Instructions. 

Rimding  pleadings  t9  the  Jury,     See  EviDRNCX. 

Froffinee  of  Jury  in  actions  for  false  representations  andeUceit.    See  FAX.tB 
Rbprxsentations  and  Dkcbit. 

JUSTICES  OF  THE  PEACE. 

Executions-on  judgments  by.     See  EXECUTIONS  against  Propertt. 
Obfeeiions  and  exceptions  to  Jurisdiction  on  appeal  from  Justice^  t^mrts*    See 
Exceptions  and  Objections. 

JUSTIFICATION. 

Plea  in  action  for  false  imprisonmoni.    See  FAUX  Imprisonmxmt. 

LEADING  QUESTIONS. 

See  Examination  op  Witnesses. 

LEASE. 

Levy  on  leasehold  interest,  55a 

LEAVE  OF  COURT. 

To  issue  writ  of  execution.     See  EXECUTIONS  AOAINST  PropxrtT* 
To  sue  on  administration  bond,  728. 

LEAVE  TO  SUE. 

In  actions  on  administration  bonds.   See  EXECUTORS  AND  ADiailXSTRATOU. 

LEGAL  CONCLUSIONS. 

Questions  to  witness  calling  for,  78. 

LETTERS. 

Obtaining  property  by  false  pretenses  through  the  maU.  See  FALSE  Prxtbiisbs. 

LETTERS  OF  ADMINISTRATION. 
See  Executors  and  Administrators. 

LEVY. 

Of  executions.    See  Executions  against  Propertt. 

LIBEL  AND  SLANDER. 

See  also  False  Imprisonment. 

Arrest  of  defendant,  587. 

Examining  adversary  before  trial*  S^*  57* 

HALICE. 

In  actions  for  false  imprisonment.    See  FALSE  IMPRISONMENT. 

MALICIOUS  PROSECUTION. 
Arrest  of  defendant,  586. 
Distinguished  from  false  ImprlsoninenC  849* 

MANDAMUS. 

Objection  for  first  time  on  appeal,  901. 
To  compel  clerk  to  issue  executloOt  383. 

MANDATE. 

For  execution  against  body,  634. 

MANUCAPTION. 

Levy  of  execution.    See  Executions  against  Propsrtt. 
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MARRIED  WOMEN. 

Executions  against,  395* 

MARSHALING  ASSETS.    See  also  ExKCunom  aoaimst  PiOfsm; 
Objection  for  first  tine  on  appeal,  30a* 

MASTER  IN  CHANCERY. 
See  Rkpbrxncxs. 

MEMORANDA. 

Uu  of^  to  refresh  memory.    See  EzAMlMATXOH  OF  Winmm. 

MEMORY,  REFRESHING. 

See  Examination  of  Witnkssxs. 

MISDEMEANORS. 

See  Fines  and  Costs  in  Ckiminal  Cash. 

MISJOINDER. 

See  ExRCUTO&s  and  Administxators;    Joindbi. 
Objections  and  exceptions  for  misjoinder,  wosu 

MISNOMER. 
See  Namxs. 

MORTGAGES. 

Execution  en  mortgaged froferty.    See  ExxcunONS  AGAINST  Pxopbktt. 
Livy  on  mortgaged  chattels.    See  ExxcuTlONS  against  Pxopxxtt. 
Objection  for  first  time  on  appeal,  30a 

MOTION. 

For  examination  before  trial.      See    EXAMINATION  OF    Paxtixs  BXFOlX 

Trial. 
To  qnash  executions.    See  Exxcutions  against  Propxrtt. 
For  arrest  in  civil  cases.    See  Exxcutions  against  thx  Body; 

Civil  Casks. 

MULTIFARIOUSNESS. 

In  bill  by  or  against  ezecator  or  administrator,  697* 
Objections  and  exceptions  for  maltifarioasness» 


NAMES. 

Objections  and  exceptions  for  misnomer,  Z9l. 

NEGLIGENCE. 

Actions  against  Irohers  for  negligence.    See  FACTORS  Ain> 

NB  UNgUES  EXECUTOR  OR  ADMINISTRATOR. 
See  Exxcutors  and  Administrators. 

NEW  MATTER. 

On  cross-examination,  195,  lafiw 

NEW  TRIAL. 

Renewing  objections  on  motion  for  now  trimi.    See  BzCBmoill  AXP  OlIMK 

tions. 
Objections  and  exceptions  on  motion  for.     See  EXCXPTIONS  AND  OBjaCTHMH* 
Execution  after  motion  for  new  trial,  319. 
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NONJOINDER.    See  alio  Joindxk.  ^ 

In  a€Hons  fy  and  against  ixifut^rs  and  admimiitraUr**  See  ExiCUTORt  AMD 
Administrators. 

NONRESIDENTS. 

Examination  of  nonresidents  before  trial,  9a 

NONSUIT. 

For  failure  to  answer  on  examination  before  trial,  63,  64. 
Objections  and  exceptions  to  judgment  of  nonsnitt  89a*  ag9» 

NOTICE. 

Objections  and  exceptions  to  notice,  l8l« 
Of  examination  before  trial,  65,  66. 

OFFICE  AND  OFFICERS. 

Actions  against^  for  false  imprisonment.     See  Falss  IlfPRISOMMIMT* 
Actions  in  prosecutions  for  extortion.    See  Extortion. 
False  personation  of  officer.    See  False  Personation. 
Misconduct  or  neglect  in  office  as  ground  of  arrest,  597. 
Arrest  for  fraud  in  fiduciary  capacity,  595. 

OFFICE  FOUND. 
See  Escheat. 

OFFICIAL  CAPACITY. 

See  Executors  and  Administrators. 

OPINION. 

Not  a  finding,  93a. 

OPINION  EVIDENCE. 
See  Expert  Witnesses. 

ORDERS. 

For  examination  of  party  heforo  trial.    See   EXAMINATION  OF  PARTIES 

BEFORE  Trial. 
For  arrest  of  defendant  in  civil  easts.        See   EXECUTIONS  AOAIN8T  fTBS 

Body;  Arrest  in  Civil  Cases. 

ORDINANCES. 

Fines  for  violation  of  ordinances,  969^ 

OYER. 

See  Profbrt  and  Oyer. 

PARDON. 

Remission  of  fines  and  costs.    See  FINES  AND  CotTS  IN  CRIMINAL  Cases. 

PAROL  EVIDENCE. 

Objections  and  exceptions  to,  134. 

PARTIES. 

See  Examination  op  Parties  before  Trial. 

/•  actions  by  and  against  exetutors  and  adminiUratart.    See  BxBCUTORS 

AND  Administrators. 
Mn  actions  on  administration  bonds.    See  Executors  and  Administrators. 
injections  and  exceptions  for  defects  of  parties.    See  Exceptions  and  Ob- 
jections. 
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PARTI  ZS—Continued, 

In  actions  for  false  imprisonment.     See  Falsb  Imprisonmkmt. 

In  actions  for  false  representations  and  deceit.     See  Falsb  RsPRXSUITA- 

TiONS  AND  Deceit. 
Examination  of  adverse  party  as  witness,  X23. 

PARTNERSHIP. 

Levy  on  property  belonging  to  partnership.     See  EXBCUTIORS  AOAINST  PROP- 
ERTY. 
Execution  on  jadgment  against,  423,  424. 
Fraud  of  copartners  as  ground  of  arrest,  59s. 

PENALTY. 

Action  against  person  taking  up  estray,  i8. 
Arrest  in  actions  to  recover  penalty,  597,  598. 

PENDENTE  LITE. 

Administrator  pendente  Hte.    See  EXECUTORS  AND  ADMINISTRATOtt. 

PERSONAL  INJURIES. 

Examining  experts  as  to.     See  EXPERT  WlTMXSSXS. 
Arrest  of  defendant,  586,  587. 

PERSONATION. 

See  also  False  Personatiox. 

PETITION. 

See  also  Complaint. 

In  escheat  proceedings,  3. 

PHYSICIANS. 

Examination  of  as  experts.     See  EXPERT  WiTNBSSn. 

PLEADINGS  AS  EVIDENCE. 
See  Evidence. 

PLEAS. 

Pleading  estoppel.    See  Estoppel. 

In  actions  by  and  against  executors  and  administrators.  See  EXECUTORS 
AND  Administrations. 

In  actions  on  administration  bonds.    See  EXECUTORS  AND  Administrators. 

In  actions  by  and  against  factors  and  brokers.     See  Factors  AND  Brokers. 

In  actions  for  false  imprisonment.    See  False  Imprisonment. 

In  actions  for  false  representations  and  deceit.  See  False  REPRESENTA- 
TIONS AND  Deceit. 

Objections  and  exceptions  to  pleas  and  answers,  90S. 

PLENE  ADMINISTRAVIT. 

Flea  of,  in  actions  by  and  against  executors  and  administrators.  See  EXBCIF- 
TORS  AND  Administrators. 

PLURIES  WRIT. 

See  Executions  against  Propertt. 

PRiECIPE. 

Demand  on  clerk  for  execution,  389. 

PREMATURE  ACTION. 

Objection  for  first  time  on  appeal,  302. 
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PRETENSES. 

See  False  Prbtensss. 

PRINCIPAL  AND  SURETY. 
Execution  against,  426. 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  of  confidential  communications  on  cross-ezamlnatloiiy  tJlL 

PROBABLE  CAUSE. 

Defense  of,  in  action  for  false  imprisonment.    See  Falsb  Imprisonmsmt. 

PROBATE. 

See  Executors  and  Administrators* 

PROCESS. 

Justification  under  process  in  action  for  falsi  imprisimmemi.    8m  FaUS 

Imprisonment. 

PRODUCTION  OF  BOOKS  AND  PAPERS. 
On  examination  before  trial,  57,  58. 

PROFERT  AND  OYER. 

Letters  of  administration.     See  EXECUTORS  AND  ADMINISTRATOlt. 

PROHIBITION. 

Relief  by,  against  writ  of  execution,  457* 

PROSECUTING  ATTORNEY. 

Bringing  escheat  proceedings,  3* 

PROVINCE  OF  JURY. 
See  Juries. 

PUBLIC  OFFICERS. 
See  Officers. 

PUIS  DARREIN  CONTINUANCE. 

Fleas  in  actions  by  and  against  executors  and  administrators.   See  EziCUTORS 
AND  Administrators. 

QUANDO  ACCIDERINT. 

Judgment  of,  in  actions  against  ezecntort  and  administrators,  691. 

QUASHAL. 

Motion  to  quash  writ  of  execution.    See  ExBCUnoifl  AOAUCST  PmoPnTV* 

QUESTIONS. 

See  Examination  of  Witnesses. 

READING  PLEADINGS  TO  THE  JURY. 
See  Evidence. 

REAL  PROPERTY. 
See  Escheat. 

Extending  executions  on  land.    See  Extent. 
Levy  of  executions  on  land.    See  Executions  against  Propbrtt. 
Actions  by  and  against  real-estate  brokers.     See  FACTORS  AND  BroxIU^ 

REBUTTAL  AND  SURREBUTTAL. 
See  Examination  of  Witnesses. 
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RECALLING  WITNESS. 
See  ExAmxAnov  of  W 


Objccooas  for  Im  flaw  oo  appeal* 


Ob  jcctKMS  for  int  daw  cm  appeaU  30a 

RECORDS. 

See  FiuxG  Plkadirgs  and  Papbbs. 


AIsi/jiM£^  rtards.     See  FalSIFTIHO  RxoOUia. 

REDEMPTION. 

Om  txtemi  mf  tjuaOUm.    See 


RE-EXAMINATIOM. 

See  ExAMUiATiov  of  Wi 


O^jeoitm  mmd  txttfiiam  f^r  errmrt  in  pr9eet£mg9  $eftr§  nferm  mr  witUr 

See  ExcamoNS  and  Objsctions. 
Piem£mg  txkMi  iqM*  tJU  reftretu*.     See  EZHORB. 

REFRESHING  MEMORY. 

See  Examination  of  WiTNissa» 

REHEARING. 

Objections  for  fine  dme  cm  appeal,  9QiL 

REPLE\'IN. 

Against  person  taklDS  up  estray,  18. 

Arrest  of  delendant  in  action  of  repleriiu  588*  589^ 

Objection  for  iist  time  on  appeal,  joa. 

REPLICATION. 

7>  /i^  im  mtiUmffrfmiu  imfrUmuuni^     See  FaUS  IltPKlSOiacXim 
Exceptions  and  objections  to  replicatioo,  105. 

REPLY. 

Exceptions  and  objectioas  to  reply,  aos* 

REM.\ND  OF  CAUSE. 

Objection  for  irst  tisae  on  appeal.  908. 

REMEDY  AT  LAW. 

C^*«ction  and  exception  to  jvrisdktkM  oa  Ike  greand  of  inadefvate 
remedy  at  law,  17s.  17^  177* 

REMITTITUIL 

Objection  for  irst  tiseon  ^peal,  908. 

REPORT. 

O^y^eiUms  mmd  lAitfUmit  tm  report  €f  rtferm mr  mtmttr.    See  Bx< 
AND  OajacnoRs. 

REPRESENTATIVE  CAPACITT. 

See  ExKcrroKS  and  ADmNisraAxOKS. 
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REPUGNANCY. 

Exhibit  repugnant  to  allegntioOt  74X« 

REPUTATION. 

Cross-examining  witness  testifying  to  ropatatioa»  iiSt  tl6b 

REQUEST  FOR  FINDINGS. 
See  Findings  of  Court. 

REQUISITION. 

For  extradUUn.    See  ExTftADmoM; 

RESCISSION. 

For  false  repraentatiom  mmd  di€ai.    See  Falsi  Riprxsbmtatioks  AMD 

Deceit. 

RESPONSIVE  ANSWERS. 

Answers  must  be  responsive  to  qnestions,  I34« 

RESTITUTION. 

After  extent  0f  ixeemtiom*    See  EZTXNT. 

RETURN. 

Of  orders  for  arrest  and  executions  against  the  body*    See  EXECUTIONS 

AGAINST  THE  BODY;   Ar&EST  IN  ClYIL  CASES. 

On  extent  of  execution.    See  Extent. 

Of  execution.    See  Executions  against  P&opb&tY* 

REVIEW. 

See  Appeals. 

REVIVOR  OF  ACTION. 

Objection  for  first  time  on  appeal,  sot. 

REVIVOR  OF  EXECUTIONS. 

See  Executions  against  Propxett. 

ROADS  AND  HIGHWAYS. 

Objection  for  first  time  on  appeal,  900. 

SCIENTER. 

Allegation  of,  in  prosecution  for  fab§  pretenses.    See  FALSE  Pretenses. 
In  actions  for  false  representations  and  deceit.    See  FALSE  Representations 
AND  Deceit. 

SCIENTIFIC  BOOK. 

Examining  experts  upon.    See  EXPERT  Wmcsssit. 

SCIRE  FACIAS. 

To  revive  executions.     See  EXBCUnoin  AGAUIST  PaOHLRTT* 
la  escheat  proceedings,  3. 

SEAL. 

On  executions.    See  EXECUTIONS  AOAINST  PropsbtT. 

SBCONDARY  EVIDENCE. 

Objections  and  exceptions  to»  iSti 

SBDUCTION. 

Arrest  of  defendant,  sM.  [\}  \ 
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SEISIN. 

Delivery  0/ teuim  im  extent  frpeeedimgs.    Set  Exmrr. 

SEISURE. 

Levy  ofexetutivm.    See  Ejucdtions  Aoaimst  PlovBin; 

SENTENCE. 

See  F1NS8  AND  Costs  in  Criminal  Cases. 

SEPARATION. 

01  expert  witnesses,  78a. 

SEgUESTRATION. 

Objection  for  first  time  on  appeal,  308. 

SET-OFF  AND  COUNTERCLAIM. 
In  extent  proceedings.     See  Extent. 
Escheat  as  counterclaim  against  state,  3. 
Objections  and  exceptions  to  counterclaim,  90$* 

SHERIFFS. 

See  Executions  against  thb  Body  ;  Executions  against  pKOfUiw  | 

Areest  in  Civil  Cases. 
Objection  for  first  time  on  appeal,  303. 

SIGNATURE. 

To  execution.    See  Executions  against  Propbrtv* 

Signing  order  for  arrest,  610. 

To  findings  of  court,  945,  946. 

Objections  and  exceptions  to  want  of,  SOf* 

SLANDER. 

See  Libel  and  Slander* 

SPECIAL  DAMAGES. 
See  Damages. 

SPECIAL  EXECUTIONS. 

See  Executions  against  Propbitv» 

SPECIAL  FINDINGS. 
See  Findings  of  Court 

STIPULATION. 

Obviating  necessity  for  exceptions  and  objections,  i66. 

Stipulation  that  counsel  shall  be  considered  as  having  excepted,  l68b 

STOCK. 

Levy  on  corporate  stock,  549,  SSOii 

STRIKING  OUT. 

Objections  and  exceptions  to  rolings  on  motion,  loB. 

SUMMONS. 

Objections  and  exceptions  to  summonnes,  i8i,  llt» 

SUPERSEDEAS. 

Supersedeas  of  writ  of  «s.  ta*^  639,  64a 
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SUPPLEMENTAL  PLEADING. 

In  actions  by  executors  and  administrators,  675* 
Objections  and  exceptions  to,  197. 

SURPLUSAGE. 

Destriptio  persona  as  surplusage.    See  Executors  and  Administrators. 
General  command  in  special  execution  pleaded  as  surplusage,  395. 
In  execution  against  body,  634. 
In  writ  of  execution,  388. 

SURROGATE  PRACTICE. 

See  Executors  and  Administrator!. 

TAXATION. 

Objection  for  first  time  on  appeal,  30i. 

TAXATION  OF  COSTS. 

See  Fines  and  Costs  in  Criminal  Casks.     • 

TENDER. 

Necessity  of.  where  false  representations  and  deceit  are  stated  In  defense, 

889. 

TESTE. 

Of  executions.    See  ExBCUTiONS  AOAINST  Propbrtt. 

TESTIMONY. 

See  Examination  op  Witnesses. 

Objections  and  exceptions  to  testimony.    See  Exceptions  and  Objections. 

TORTS. 

Arrest  of  defendant  in  actions  ex  deliOo,  See  Executions  AOAINst  THX 
Body  ;  Arrest  in  Civil  Cases. 

TREATIES. 

.  See  Extradition. 

TRESPASS. 

In  levying  executions.    See  EXECUTIONS  AOAINST  PropbrtT. 
For  false  imprisonment,  842,  843. 

TRIAL. 

See  Examination  of  Parties  before  Trial;  Examination  of  Witness; 
Findings  of  Court. 

Excluding  witnesses  from  court-room.    See  Examination  of  Witnesses. 

Adjudging  fine  and  costs  in  criminal  cases.  See  Fines  AND  Costs  in  Crim- 
inal Cases. 

Pleading  exhibits  at  the  trial.     See  EXHIBITS. 

Reading  pleadings  to  the  jury.    See  Evidence. 

Objections  and  exceptions  for  errors  In  conduct  of  trial,  879,  S7S> 

TROVER. 

Administrators  suing  in  trover,  66a 

Arrest  of  defendant  in  action  for  trover.  587.  s88» 

TRUSTS  AND  TRUSTEES. 

Examination  before  trial  where  trust  relation  exists,  55. 
Fraud  in  fiduciary  capacity  as  g^round  for  arrest,  592,  593. 
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UNCERTAINTY. 

Sec  Dkfi>'itk«sss  and  CKETAonnr. 

UNDERTAKING. 

On  granting  order  of  arrest*  610,  6ll« 

UNITED  STATES  COURTS. 

JnrisdJcuon  of  equity  suits  on  administration  bond,  797* 
Profert  of  letters  of  administration;  state  practice,  677. 

VACATING  ORDERS. 

See  ExsccTiOMS  against  thb  Body  and  Aulxst  in  Cim,  CAsn. 

VALUE. 

Cross-eya mining  witnesses  testifying  as  to  Yalne.  X14,  xi5« 

VARIANCE. 

B€twfetm  writ  0/  extaUium  mmd  judgment.     See  ExscUTiONS  AGAINST  Pkoi^ 


OkJ€ctimu  mnd  excffiwtu  for  variance  between  piending  and  ^aofm    Sea 

EXCKFTIONS  AND  OBJECTIONS. 

VENIRE  DE  NOVO. 

To  correct  delectiTC  findings,  950^  951. 

VENUE. 

Of  offense  of  oUmining  property  tkrongk  false  pretenses^     See  Falsk  Pil- 

TKNSSS. 

Objections  and  exceptions  to  venue ,  178. 
Of  action  for  false  imprisonment,  849. 

VERDICT. 

See  Finks  and  Costs  in  Criminal  Casbs. 

OkjeOioms  and  exceptions  U  verdict.     See  ExCBPTIONS  AND  Objbctioxs. 

VERIFICATION. 

Objections  and  exceptions  to  want  of  or  defect  in,  so6. 

WAIVER. 

Waiver  of  oh jedions  and  exceptions  in.     See  ExcxPTlONS  AND  OBJSCTIon. 

Waiving  esioppel  by  failure  to  plead  it.    See  Estoppel. 

By  pleading  to  merits  in  actions  bj  and  against  executors  and  administrs- 

tors.  673,  674. 
Of  constitutional  priTilege  in  refusing  to  give  evidence  against  himsdft 

151. 
Of  findings  of  conit,  951, 95s. 

WARRANT. 

in  extrmditian  proceedings.     See  EmADfnOML 
Objection  for  first  time  on  appeal,  90s. 

WARRANTY. 

See  Fausk  RkAjbkhtations  and  Dsactr* 

WILLS. 

See  ExKCUTORS  and  Administxatoks. 
Objection  for  first  time  on  appeal-.  30s. 
Proring  ancient  wills  at  the  bearing,  737. 
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WITHDRAWAL  FROM  FILES. 

See  FiuNo  Plbadinos  and  Papibi. 

WITNESSES. 

See  Examination  op  Witnsssks;  Expbkt  Wmcissn. 

Objections  and  exceptions  on  taking  of  teUimony^      See  EXCEPTIONS  AND 

Objections. 
Objections  and  exceptions  to  oompettn^  cf  witmouos*    See  Excbptions  and 

Objections. 

WITNESS  FEES. 

See  Fines  and  Costs  m  Cuminal  Casm. 

WOMEN. 

Arrest  of  female  defeaduitt  589* 

WORDS  AND  PHRASES. 
••Admr.,"666. 
"  As,"  667.  668. 
"  Decision,*'  93s. 
••  Fiduciary,"  593, 
"  Finding,"  93a. 
"  Fines,"  954. 
**  Forfeiture,"  954. 
••  May,"  353. 

WRIT  OF  ESCHEAT. 
See  Escheat. 

WRIT  OF  EXECUTION. 

See  Executions  against  Property;  Execution  aoaxnst  the  Bodt. 

WRITTEN  INSTRUMENTS. 
See  Exhibits. 
Cross-examination  on  written  instmmeiit,  ISt* 
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